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fenses  and  Evidence^  135. 

9.  Hearing  and  Determination,  136. 

tf.  /«  General,  136. 
^.  Proceedings  and  Evidence,  136. 
r.  Determining  Validity  of  Patent,  136. 
^.  Determining  Infringement,  137. 
^.  Issues  to  the  J^ury,  137. 
/.   judicial  Notice,  138. 
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10.  Interlocutory  Decree^  139. 

a.  In  General^  im 

b.  Validity  and  Jnfringement  Proved  or  Admitted^  139. 
]                           c.  On  One  or  More  Claims  or  Patents y  139. 

d.  Granting,  Withholdings  or  Suspending  Injunctiony  \^o. 

e.  Decree  for  Accountings  141. 
/.  Profits  and  Damages y  142. 

11.  Reference  to  Mastery  144. 

a.  In  GenercUy  144. 

b.  Finding  Extent  of  Monopoly  and  Infringementy  144. 

c.  Period  for  Which  Account  Taken,  145. 

d.  Allo^vame  of  Nominal  Profits  and  DamageSy  145. 

e.  Exceptions  to  Master's  Report,  145. 

/.   Questions  Foreclosed  by  Interlocutory  DecreCy  \^^, 
.  g.  Recommitment  to  Master,  146. 
//.  Accepting  or  Rejecting  Master* s  Report,  146. 

12.  Final  Decree,  147. 

a.  Dismissal  of  Bill,  147. 

b.  After  Master* s  Report y  148. 

13.  Rehearing,  149. 

a.  In  General,  149. 

#  b.  New  Evidence,  149. 

4  c.  Subsequent  Decisions  of  Supreme  Court y  150. 

*  d.  Disclaimers,  151. 

14.  Opening  or  Vcuating  Decree y  151, 

a.  In  GenercUy  151. 
^.  New  Evidence y  152. 

15.  CV?x/x,  153. 

a.  At  What  Stage  of  Cause  Given,  153. 
\  b.    When  and  to  Whom  Given  in  Generaly  153. 

c.  Where  Plaintiff  Succeeds  in  Part  and  Fails  in  Part, 

154- 

d.  Costs  of  Reference  to  Mastery  154. 

XIV.  Actio V8  ob  Suits  Obowivo  Out  of  Patbvt  Covtbaots,  155. 

1.  In  Generaly  155. 

2.  For  Money  Due  under  Contract y  155. 

3.  For  Breach  of  Contracty  156. 

4.  For  Fraud  in  Contract  or  SaUy  156. 

XV.  QimTnio  TiTLB  TO  Patsvt  avd  CoMPSunro  AsnoirMSKT, 

157. 

XYI.  Appeal  avd  Ebbob  m  Sihts  ov  ob  CovcsBBmo  Patbvts, 

158. 

1.  When  Lies,  and  yurisdiction  of  Courts  in  Generaly  158 

2.  Writ  of  Error  to  State  Court,  159. 

3.  Character  of  Decree  Authorizing y  160. 

4.  Proceedings,  Evidence,  and  Determinationy  161. 

a.  In  General,  16 1. 

b.  Evidence  to  Be  Used,  161. 

c.  Objections  and  ErrorSy  161. 
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d.  Effect  of  Prior  Adjudications^  162. 
5.   judgment,  163. 

a.  In  GenercU^  163. 

^.  Expiration  or  Surrender  of  Patent  Pending  Appeal^ 

163. 
c.  Appeal  from  Costs  Only^  163. 

CROSS-REFERENCES. 

As  to  Creditors'  Bills  to  reach  Patent  Rights,  see  article  CREDITORS 
BILLS,  vol.  5,  p.  443;  and  as  to  other  particular  matters  con- 
cerning  Patents,  consult  the  General  Index  to  this  work. 
LAND  PATENTS,  see  article  LAND  PATENTS,  vol.  12, 
p.  936. 

L  Scon  OF  Abtiols.  —  This  article  is  designed  to  treat  all 
questions  of  pleading  and  practice  relating  peculiarly  to  suits  on 
or  concerning  patents,  and  to  proceedings  on  patents  which  are 
had  in  the  courts.  The  practice  and  procedure  of  the  Patent 
Office  are  not  here  considered,  for  such  matters  are  not  within  the 
domain  of  this  work.  Questions  of  general  applicability,  not 
being  peculiar  to  suits  on  or  connected  with  patents,  will  be 
found  under  other  and  more  appropriate  titles. 

n.  Appeal  fbom  Dsoisiov  of  Comhissiovsb  of  Patsvts  —  1.  To 
What  Tribunal  Appeal  Taken  —  Early  Aeu  of  Oongroot.  —  By  an  Act 
of  Congress  passed  in  1836  appeals  from  decisions  of  the  com- 
missioner of  patents  were  to  a  board  of  examiners  composed  of 
three  disinterested  persons  appointed  by  the  Secretary  of  State,  ^ 
but  for  this  tribunal  the  Act  of  1839  substituted  the  Chief  Justice 
of  the  District  Court  of  the  United  States  for  the  District  of 
Columbia.* 

The  Aet  of  lW%  provided  that  an  appeal  might  also  be  taken  to 
either  of  the  assistant  judges  of  the  Circuit  Court  of  the  District 
of  Columbia,  and  imposed  and  conferred  upon  each  of  them  the 
powers  and  duties  given  by  the  previous  act  to  the  aforesaid 
chief  justice.* 

Aet  of  leei.  —  This  right  of  appeal  to  the  Circuit  Court  judges 
was  not  taken  away  by  the  Act  of  1861,  though  under  that  stat* 
ute  an  appeal  could  be  entertained  only  from  the  decisions  of 
the  commissioner  of  patents,  and  could  not  be  taken  from  the 

1.  Act  1836,  §§  7t  8;  5  Sut.  atL.  119,  3.  Act  1852,  ^  i,  2;  10  Sut.  at  L.  75. 

121.  See  also  Hopkins  v,  Bamam,  12  Fed. 

e.  Act  1839,  §§  II*  12;  5  Stat,  at  L.  Cas.  No.  6.685;  Jones  v.  Wetherill,  13 

354t  355*      See  also  In  re  Seely,   21  Fed.   Cas.   No.    7,508;    Greenoagh  v. 

Fed.   Cas.   No.    12,632;    In  re    FulU,  Clark,  10  Fed.  Cas.  No.  5.784;  King  v. 

9Fed.  Cas.  No.  5,156;  Arnold  r.  Bishop,  Gedney,  14  Fed.  Cas.  No.  7,795;  Jus- 

I  Fed.  Cas.  No.  553;  In  re  Janney,  13  tice  v.  Tones,  14  Fed.  Cas.  No.  7,588; 

Fed.  Cas.  No.  7,209;  Pomeroy  v.  Con-  Babcock  v,  Degener,  2  Fed.  Cas.  No. 

nison.  19  Fed.  Cas.  No.  11,259;  Potter  698;  Beach  v.  Tucker,  2  Fed.  Cas.  No. 

t/.  Dixon,  5  Blatchf.  (U.  S.)  160, 19  Fed.  1,153;    /«  r^  Chambers,   5  Fed.  Cas. 

Cas.  No.  11,325;  Baint/.  Morse,  2  Fed.  No.  2,581;  Ex  /.  Selden,  21  Fed.  Cas. 

Cas.  No.  754.  No.  12,638. 
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decision  of  a  primary  examiner.  It  was  necessary  under  this  act 
for  the  applicant  to  go  from  the  primary  examiner  by  appeal  to 
the  examiner  in  chief,  from  the  latter  by  appeal  to  the  commis- 
sioner, and  lastly  from  the  commissioner  to  the  judges  of  the 
Circuit  Court.* 

Aet  of  1870.  —  This  system  continued  in  vogue  until  by  the  Act 
of  1870,  incorporated  in  the  United  States  Revised  Statutes,  the 
final  appellate  jurisdiction  was  vested  in  the  Supreme  Court  of  the 
District  of  Columbia  sitting  in  banc,  the  intermediate  appeals 
remaining  as  before.* 

The  Act  of  1898,  however,  relieved  the  Supreme  Court  of  the 
District  of  Columbia  of  the  determination  of  appeals  from  the 
decision  of  the  commissioner  of  patents,  and  vested  such  appellate 
jurisdiction  in  the  Court  of  Appeals  of  the  District  of  Columbia, 
created  by  that  act.  This,  then,  is  the  tribunal  exercising  final 
appellate  jurisdiction  at  the  present  time.' 

2.  When  Appeal  Lies  and  Oronnds  for  Beyenal  —  a.  In  Gen- 
eral—  (i)  Decisions  Appealable.  —  The  patent  laws  of  the 
United  States,  generally  speaking,  allow  an  unsuccessful  appli- 
cant for  a  patent  to  appeal  from  the  decision  of  the  commissioner 
of  patents  to  the  court  or  judge  having  jurisdiction.* 

1.  Act  t86i,  gg  2,  3;  12  Stat,  at  L.  examiners  in  chief,  thence  to  the  com- 

246,  247:  Snowdfen  v.  Pierce,  2  Hayw.  &  missioner,  and  from  his  decision  to  the 

H.  (C.  C.)  386,  22  Fed.  Cas.  No.  13,151.  court.    Westinghouse    v,    Duncan,    2 

Courts  of  Appeal  Prior  to  1861.  —  Prior  App.  Cas.  (D.  C.)  131. 
to  Act  1861  it  was  not  necessary  for        4.  See  Acts  July  4,  1836;  March  3, 

the  applicant  to  go  to  the  examiner  in  1837;  March  3,  1839;  August  30,  1852; 

chief  and  then  to  the  commissioner  be-  March    2,   1861;   July    8,   1870;    Rev. 

fore  appealing  to  the  Circuit  Court,  and  Stat.,  §§  4911-4914;  Act  Feb.  9.  1893. 

that  act  had  no  retrospective  operation.  See  Boland  v.  Thompson,  26  Fed.  Rep. 

Snowden  v.  Pierce,  2  Hayw.  &  H.  (C.  633. 
C.)386,  22  Fed.  Cas.  No.  13,151.  A  QvaUiLod  or  limitod  Patent,  if  ac- 

S.  Act  July  8, 1870;  16  Stat.  atL.  204,  cepted  by  a  party,  is  binding  on  him. 

205:  Rev.  Stat.,  §g  409,  410,  411.     See  But  he  may  refuse  to  take  a  limited 

also  In  re  Squire,  22  Fed.  Cas.  No.  13,-  patent,  and  his  application  being  then 

269:  New  York  Belting,  etc.,   Co.   v,  rejected  altogether,  he  may  appeal  to 

Sibley.  15   Fed.   Rep.   386;    Matter  of  the  court  under  Rev.  Stat.,  §4911;  amd 

Hoeveler,  21  D.  C.  107;  Butler  v,  Shaw,  if  still  dissatisfied  may  have  his  remedy 

21  Fed.  Rep.  321.  by  bill  in  eauity  under  section  4915. 

Appeal  to  the  Beoretary  of  Interior  does  These  remedies  are  ample  and  exclu- 

not  lie,  but  the  appeal  is  direct  from  sive.     New  York  Belting,  etc.,  Co.  v. 

the  commissioner  to  the  Supreme  Court  Sibley,  15  Fed.  Rep.  386  \citing  Leggett 

in  general  term.     U.  S.  v.  Butterworth,  v,    Avery,    loi    U.   S.   256;    Goodyear 

3  Mackey  (D.  C.)  229.  Dental  Vulcanite  Co.  v.  Davis.  102  U. 

8.  Act  Feb.  9,  1893;  27  Stat,  at  L.,  c.  S.  222;  James  v,  Campbell,   104  U.  S. 

74.  ^  9.     See  also  Smith  v,  Muller,  75  356;    Miller  v,  Bridgeport    Brass  Co., 

Fed.  Rep.  612;   In  re  Hien,  166  U.  S.  104  U.  S.  350]. 

432;  Westinghouse  v,  Duncan,  2  App.        Applioation  of  Auignee  for  Belfsne.— 

Cas.  (D.  C.)  131;  Bernardin  r,  Northall,  From  the  decision  of  the  commissioner 

77  Fed.  Rep.  849.  on  the  application  of  the  assignee  of 

The  Intermediate  Appeals,  under  Act  a  patent   for   a    reissue    thereof,   the 

1893,  as  under  former  acts,   must  be  assignee,  whether  the  decision  be  right 

taken,  before  the  court  has  jurisdiction,  or  wrong,  may  appeal.     Commissioner 

Thus,  from  the  decision  of  the  primary  of  Patents  v,  Whiteley,  4  Wall.  (U.  S.) 

examiner  appeal  must  be  taken  to  the  522. 

10  Volume  XVI. 


Ai9Ml  fnm  BmIiIm  PA  TENTS.  of  CwiwtMlmiT  of  Fatmtt. 


XoteMa  of  Fftimt.  —  The  decision  of  the  commissioner  from  which 
an  appeal  may  be  taken  is  one  which  refuses  to  grant  the  appli- 
cation for  a  patent.^ 

noetion  to  Withdraw  Afplieatioii  or  to  District    of    Columbia  only    in    cases 

Appeal.  —  UnderActi836,  C357,  §7,  an  where  an  appeal    was    by    Act    1836 

unsQccessf ul  applicant  ior  a  patent  has  allowed  from  the  decision  of  the  com- 

an  election  either  to  give  notice  to  the  missioner  to  a  board  of  examiners,  and 

commissioner  of  his  desire  to  appeal,  then  only  when  a  patent  had  been  re- 

or  to  withdraw  his  application  and  re-  fused.     In  re  Janney,  13  Fed.  Cas.  No. 

ceive  back  fao  relinquishing  his  claim  7,209. 

to  the  model  and  patent;  and  if  he  suf-  B^Fnsal  of  OoMiiilonw  to  Boriio  De- 
fers the  decision  of  the  commissioner  oiiion  of  Predeoeesor.  —  Under  Act  1839 
thus  to  become  final,  he  cannot  after-  the  refusal  of  the  commissioner  to  re- 
wards appeal  from  such  decision.  Exp,  .  vise  and  revoke  the  decision  of  his 
O'Hara,  18  Fed.  Cas.  No.  10,464.  predecessor  in  office  who  rejected  the 

Oontra^iotorj  Praotioe  of  Patent  OAoo  application  is  in  no  sense  a  refusal  of  a 

as  Orottnd  lot  Belief.  —  The  fact  that  the  patent,  but  merely  a  decision  that  he 

earlier  decisions  and   practice  of  the  will   not  examine   the   merits    of  the 

Patent  Office  have  been  contradictory  claim  which  had  been  rejected   after 

to  the  later  ones  and  the  applicant  has  full  examination  by  said  predecessor, 

been  misled  by  the  course  of  the  office  There  being  no  time  put  as  a  limit  of 

as  regards  the  time  allowed  him  for  re-  appeal  in  this  case,  the  party  could  ap- 

newing  his  application    for  a  patent  peal  directly  from  the  decision  of  said 

which  had  been  erroneously  rejected  predecessor  and  thus  have  the  merits 

affords  no  ground  upon  which  the  court  of  his  claim  decided.    Jn  re  Janney,  13 

on  appeal  from  the  commissioner  can  Fed.  Cas.  No.  7,309. 

grant  relief.    Ex  /.  Simpson,  32  Fed.  Orto  Bererainff  DeeJiloa  of  Predeoee 

Cas.  No.  12,878.  ior,  —  Under  the  statute  empowering 

Appeal  Where  Potest  SiTUed  em  Be-  the  Supreme  Court  of  the  District  of 

isitte.  —  Under  Act  March  3,   1837,  5  Columbia  "  to  revise  such  action  of  the 

StaL  at  L.  191,  where  an  application  is  commissioner  affecting  the  merits  of 

made  for  the  reissue  and  division  of  a  the  invention  in    controversy  as  the 

patent,  the  divisions  for  the  purposes  of  court   shall    deem  necessary  upon  a 

an  appeal  from  the  commissioner's  de-  proper  hearing,"  the  court  has  juris- 

cision  are  to  be  considered  as  a  whole  diction  on  appeal  to  review  an  order 

and  not  as  separate  cases.    The  law  of  the  commissioner  reversing  without 

does  not  contemplate  that  each  case  authority  a  decision  of  his  predecessor 

presented  to  the  commissioner  for  his  that  an  invention  was  patentable  and 

consideration    must    be  treated  as  a  meritorious.     Matter  of  Hoeveler,  3i 

substantive  application,  or  that  each  D.  C.  107. 

case  appealed  to  one  of  the  judges  of  Wlere  the  Oonmiiiiomer  Withholds  a 
the  Circuit  Court  of  the  District  of  Pateati  merely  by  virtue  of  his  super- 
Columbia  must  be  presented  as  a  sub-  visory  authority,  and  makes  no  decision 
stantive  appeal.  Ex  p,  Selden,  21  Fed.  in  the  case,  an  appeal  will  not  lie.  Nor 
Cas.  No.  12,638.  is  mandamus  proper,  but  the  remedy  is 

Xaadamui  to  Gommiisioner.  —  Where  by  bill  in  equity.    Hull  v.  Commis- 

the  commissioner  wrongfully  refuses  to  sioner  of  Patents,  2  MacArthur  (D.  C.) 

allow  an  appeal  mandamus  may  issue  90,  125. 

to  compel  him.    But  where    he   has  Hatters  VotPaiied  Upon  bj  the  Oomniii- 

thoroughly  examined  the  case  and  de-  sioner,  but  reserved  for  future  determin- 

cided  Uiat  a  party  is  not  entitled  to  a  ation,  are  not  properly  determinable  on 

reissue,  mandamus  will  not  lie  com-  appeal.    Colhoun  v,  Hodgson,  5  App. 

mandinghim  to  refer  the  application  to  Cas.  (D.  C.)  21. 

"  the  proper  examiner  or  otherwise  ex-  Bxtent  of  Dedsion  f6r  AppeaL  —  If  the 

amine  or  cause  the  same  to  be  exam-  commissioner  should  hold  that  an  orig- 

ined  according  to  law."    Commissioner  Inal  applicant  for  a  patent  "was  not 

of  Patents  v,  Whiteley,  4  Wall.  (U.  S.)  the  original  and  first  inventor,"  and 

522.    See  infra^  IV.  Mandamus  to  Com"  should  reject  the  application  on  this 

missioner.  ground,  an  appeal  could  undoubtedly 

1.  Act  1839  gave  the  right  of  appeal  be  taken.    The  commissioner  need  not 

to  the  judge  of  the  Circuit  Court  of  the  go    further    and    examine    any  other 
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Amondmont  of  ClAim  Botero  Appeal.  —  Where  a  claim  for  a  patent  is 
broader  than  the  invention,  the  claim  should  be  restricted  by  an 
amendment  within  proper  limits  before  an  appeal  is  taken  from 
the  decision  of  the  commissioner  of  patents.  * 

(2)  Preliminary  Matters  and  Rulings,  —  Preliminary  matters 
and  rulings  of  the  commissioner  are  not  in  general  grounds  for 
appeal  or  reversal.* 

(3)  Discretionary  Matters.  —  The  action  of  the  commissioner 
upon  matters  within  his  discretion  furnishes  no  ground  of  appeal 
unless  in  case  of  gross  abuse  of  discretion,  which  will  not  be  pre* 
sumed.' 

(4)  Reasons^  Grounds,  and  Opinions  of  Commissioner.  —  Since 
the  decision  of  the  commissioner  is  the  matter  which  the  appel- 
late court  is  chained  to  scrutinize  and  revise,  the  reasons  and 
grounds  and  opinions  of  the  commissioner  will  not  furnish  any 

question,  and  it  would  not  be  neces-  the  above  statute  did  not  take  away  the 

sary  to  the   right  of    appeal  that  he  appellant's  right  to  assign  such  refusal 

should  do  so.     Commissioner  of  Pat-  as  a  reason  of  appeal.    In  re  Fultz,  9 

ents  V,  Whlteley.  4  Wall.  (U.  S.)  522.  Fed.  Cas.  No.  5.156. 

1.  Arnold  v.  Pettee,  i  Fed.  Cas.  No.  Bnling  on  AdmJiilMHty  of  Amondmenti 

561^.  to    tpediloationi.  —  No    appeal   to    the 

Bi^nsal  of  Belief  Where  Amendment  courts  is  provided  for  from  any  ruling 

Vot  Asked.  —  Where  an  applicant  for  a  of  the  Patent  Office  on  the  admissibil- 

patent  was  represented  by  counsel  ac-  ity  of  amendments  to  specifications, 

quainted  with  the  rules  and  practice  of  Matter  of  Chinnock,  ai  D.  C.  594. 

the  Patent  Office,  and  there  was  enough  8.  Matthews  v.  Wade,  16  Fed.  Cas, 

in  what  the  board  of  appeals  said  to  No.  9,29a;  In  re  Rouse,  20  Fed.  Cas. 

call  his  attention  to  the  necessity  for  No.  12,086;  Wellman  v.  Blood,  29  Fed. 

amending  his  specification  in  order  that  Cas.  No.  17,385. 

it  might  include  only  what  was  patent*  Matten    Diioretionary   with   Commli- 

able,  if  no  amendment  of  the  claim  or  lioner  and  Vot  Appealable  except  in  case 

specification  was  asked  for,  the  court,  of  gross  abuse,  not  to  be  presumed, 

on  appeal    from    the   commissioner's  are,  among  others,  the  following: 

decision,    will    refuse   relief.       Ex  p.  Extension  of  Time  for  Taking   l^esti" 

Thomas,  23  Fed.  Cas.  No.  13,885.  mony,  —  Hopkins  v.  Lewis,  12  Fed.  Cas. 

Tk—'^"^  of  Caee  for   Amendment.  —  If  No.  6,688;  Wellman  v.  Blood,  29  Fed. 

a  claim    is   broader   than    the  inven-  Cas.  No.  17,385,  which  were  interfer- 

tion,  the  appellate  court  may  remand  ence  cases. 

the  case  to  the  commissioner  with  in-  Postponement  of  Hearing  Before  Com- 
structions  to  allow  the  amendment  of  missioner,  —  O'Reilly  v.  Smith,  18  Fed. 
the  specifications  by  narrowing  the  Cas.  No.  10,566,  which  was  an  inter- 
claim  to  that  which,  in  the  opinion  of  ference  case. 

the  office  and  the  judgment  of  the  ap-  Granting  New  AppUeation  Declaring 

pellate  court,  is  considered  as  patent-  New  Interference,  —  After  prior  decision 

able.    Collins  r.   White,  6  Fed.   Cas.  between  same  parties  on  same  matter 

No.  3.019.  in  controversy.    In  re  Rouse,  20  Fed 

S.  Begnlationt  for  and  Bnllngi  on  StI-  Cas.   No.   12,086,  citing  Matthews  v, 

donee.  —  By  Act  1839  the  power  to  make  Wade,  16  Fed.  Cas.  No.  9,292. 

regulations  for  the  taking  of  testimony  Manner  of  Furnishing  Smtable  Refer^ 

in  contested  cases  in  the  Patent  Office  ences  to  aid  an  applicant  in  remedying 

was  expressly  conferred  on  the  com-  a  defective  specification  or  claim  and 

missioner,  exempt  from  any  control  or  to  assist  his  judgment  in  determining 

revision  by  the  appellate  judge.    Spear  whether  he  should  withdraw  or  persist 

r.  Abbott,  22  Fed.  Cas.  No.  13,222.  in  a  rejected  application.    In  re  Cham- 

But  it  was  the  duty  of  the  commis-  bers,   5   Fed.   Cas.    No.   2,581;    Exp. 

sioner  to  allow  all  competent  and  ma-  Munson,  17  Fed.  Cas.  No.  9.933;  Exp. 

terial  evidence  offered,  and  if  he  refused  Spence,  22  Fed.  Cas.  No.  13,228. 
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ground  for  reversal,  for  they  may  be  wrong  and  the  conclusion 
entirely  correct.* 

b.  Interference  Cases  — (i)  Whether  Appeal  Allowed— 
Bight  Formerly  Oivon.  —  Under  the  Acts  of  Congress  of  1836  and 
1839,  and,  in  fact,  until  1870,  an  appeal  could  be  taken,  where 
the  proper  conditions  existed,  from  the  decision  of  the  commis- 
sioner in  an  interference  case  to  the  court  having  jurisdiction  of 
appeals  from  the  commissioner's  decisions.* 

B7  the  Aot  of  1870  no  appeal  was  allowed  in  any  case  of  interfer- 
ence, the  remedy  being  by  bill  in  equity  for  adjudication  that 
the  applicant  who  was  refused  a  patent  by  the  commissioner  was 
entitled  to  receive  one.' 

Aot  of  1898.  —  The  remedy  by  appeal  in  interference  cases  was 
restored,  however,  by  the  Act  of  1893,  and  appellate  jurisdiction 
was  vested  in  the  Court  of  Appeals  of  the  District  of  Columbia, 
created  by  that  act.* 

(2)  When  Appeal  Lies  —  (a)  In  Oeneral.  —  The  Aot  of  1886,  which 
governed  appeals  in  interference  cases  under  that  and  subsequent 
acts,  provided  that,  whenever  an  application  was  made  for  a 
patent  which,  in  the  opinion  of  the  commissioner,  would  conflict 
with  any  other  patent  for  which  an  application  might  be  pend- 
ing, or  with  any  unexpired  patent  which  had  been  granted,  the 
commissioner  should  give  notice  to  such  applicants,  or  patentees, 
and  have  a  hearing;  and,  if  either  party  should  be  dissatisfied 
with  the  decision  of  the  commissioner  on  the  question  of  priority 

1.  In  re  Crooker,  6    Fed.  Cas.  No.  Matthews  v.  Wade,  16   Fed.  Cas.  No. 

3,414; /nr^  Aiken,  I  Fed.  Cas.  No.  107;  9,292;  Drake  v,  Cunningham,  7  Fed. 

Ex  p.    Spence,    22    Fed.    Cas.     No.  Cas.  No.  4,060;  Yearsley  v,  Brookfield, 

13,228.  30  Fed.  Cas.  No.  18,131;  Carter  t/.  Car- 

The  AlMonoe  of  SyidenoeVot  VeooMary  ter,  5  Fed.  Cas.  No.  2,475;  Lovering  v. 

to  sustain  the  commissioner's  decision  Dutcher,  2  Hayw.  &  H.  (C.  C.)  367,  15 

win  not  call  for  a  reversal,  since  the  Fed.  Cas.   No.   8,553;    Exp,  Allen,   i 

commissioner  might  have  had  other  Fed.  Cas.  No.   207^;  Potter  v.  Dixon, 

grounds  for  rejecting  the  application.  5  Blatchf.  (U.  S.)  160,  19  Fed.  Cas.  No. 

In  re  Crooker,  6  Fed.  Cas.  No.  3,414.  11.325;  In  re  Henry,  11  Fed.  Cas.  No. 

S.  Acts  1836,  §  8,  5  Stat,  at  L.  121;  6,371;  Ex  p,  Linton,  15  Fed.  Cas.  No. 

1839,  §  II,  5  Stat,  at  L.  354;  1852,  §  i,  8,378;  Blackinton  v,  Douglass,  3  Fed. 

loSut.  at  L.  75;  1 861,  §§  2,  3,  12  Stat.  Cas.   No.    1.470;   Justice  v.  Jones,  14 

at  L.  246,  247.  Fed.  Cas.  No.  7.588;  Collins  r.  White, 

See  the  following  cases  decided  under  6  Fed.   Cas.    No.    3.019;    Chandler  v 

and  construing  the  above  statutes,  on  Ladd,  5  Fed.  Cas.  No.  2,593;  O'Reilly 

appeals  from  the  commissioner's   de-  r.  Smith,  18  Fed.  Cas.  No.  10,566;  Hop- 

cision  in  interference  cases:    King  v,  kins  v,  Lewis,  12  Fed.  Cas.  No.  6,688; 

Gedney,  14  Fed.  Cas.  No.  7,795;  Hop-  Wellman  v.  Blood,   29  Fed.  Cas.   No. 

kins  V,  Barnum,  12  Fed.  Cas.  hfo.  6,685 ;  17.385' 

Whipple  V.  Renton,  29  Fed.  Cas.  No.        8.  Act  1870;  16  Stat,  at  L.  204,  205; 

17,521;  Pomeroy  r.  Connison,  19  Fed.  Rev.     Stat.,    §§    409-415;     Butler    v, 

Cas.  No.   11.259;    Bowen  v.»  Herriet,  3  Shaw.  21  Fed.  Rep.   321.     See  for  bill 

Fed.  Cas.  No.  1,722;  Bain  v,  Morse,  2  in  equity  in  interference  cases,  infra. 

Fed.  Cas.  No.  754;  Beach  v.  Tucker,  IH.  i.  When  Proceeding  Applicable, 
2  Fed.  Cas.  No.  1,153;  Babcock  v.  Deg-        4.  Act  Feb.  9,  1893;  Smith  v.  Muller, 

ener,  2   Fed.  Cas.  No.  698;   Jones  v,  75  Fed.  Rep.  612;  Bemardin  v,  North- 

Wetherill,  13  Fed.  Cas.  No.  7,5o8;  In  all,  77  Fed.  Rep.  849;  Westinghouse  v, 

re    Rouse.   20  Fed.   Cas.   No.    12,086;  Duncan,  2  App.  Cas.  (D.  C.)  131. 
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of  right  or  invention,  he  might  appeal  from  such  decision  on  cer- 
tain terms  and  conditions,  and  proceedings  be  had  to  determine 
which  or  whether  either  of  the  applicants  was  entitled  to  receive 
a  patent  as  prayed  for.* 

(b)  Btciitoiii  tad  MftUtn  AppMOabU.  —  Under  the  Act  of  1836  and 
subsequent  statutes  the  courts  have  decided  that  the  only 
decision  of  the  commissioner  from  which  an  appeal  could  be  taken 

was  one  which  refused  to  grant  a  patent  to  a  party  as  applied 
for.» 

1.  Acts  1836,  §  8;  5  Slat,  at  L.  121.  jurisdiction  to  review  on  appeal.     King 

Appeal  from  Sooond  Intorforonoo  After  v,  Gedney,  14  Fed.  Cas.  No.  7,795, 
Beolfion  on  First.  —  Act  1839,  which  distiHg ms Aug  Pomeroy  v,  Conniton^  ig 
is  additional  to  Act  1836,  does  not  limit  Fed.  Cas.  No.  ii.aso. 
the  power  of  the  commissioner  to  a  Denial  of  Patent  to  Xithor  of  tho  Partioi, 
declaration  of  but  one  interference,  and  Imt  Vo  Award  of  Prioritj.  —  Where,  in 
if  before  the  patent,  adjudged  valid  on  an  interference  case,  the  commissioner 
appeal,  issues,  another  case  of  interfer-  denies  a  patent  to  either  of  the  parties, 
ence  should  appear,  the  commissioner  but  does  not  decide  which  of  the  appli- 
may  again  declare  an  interference,  cants  is  the  prior  inventor,  the  decision 
Therefore,  where  on  appeal  from  a  is  appealable  since  it  is  not  from  a  de- 
second  interference  in  such  case,  the  cision  as  to  who  is  the  prior  inventor, 
judge  decided  that  such  interference  but  from  one  refusing  to  grant  a  patent 
was  wrongfully  declared,  and  refused  to  to  a  party  as  applied  for,  that  an  appeal 
examine  the  case  on  its  merits,  and  per-  is  allowed.  Carter  v.  Carter,  5  Fed. 
emptorily  ordered  the  commissioner  to  Cas.  No.  2,475. 

issue  a  patent  in  pursuance  of  his  order        Matton  Preliminary  to  Final  Booision 

on  the  first  appeal,  it  was  held  that  the  —  Bnllngs    and    Orders  —  Biseretion.  — 

judge  erted  in  refusing  to  entertain  Nothing  preliminary  to  the  issuing  of 

the  last  appeal,  and  that  his  order  to  a  patent  in  an  interference  case  is  a 

the  commissioner  dissolving  the  inter-  valid  ground  of  appeal,  unless  made 

ference  and  directing  his  first  order  to  so  by  law.     Under  Act  1839  the  prac- 

be  executed  was  a  nullity,  and  that  a  ticability  and  usefulness  of  the  inven- 

patentissaedinconformity  to  the  order  tion,  and  the  reducing  it  to  practice, 

was  void  and    should    be    enjoined,  were  matters  for  the  consideration  and 

Potter  V.  Dixon,  5  Blatchf.  (U.  S.)  160,  within  the  discretion  of  the  commis- 

19  Fed.  Cas.  No.  11,325.  sioner  until  the  patent  should  be  finally 

The  Addition  of  Another  Party  in  an  issued,  and  were  not  the  subject  of  ap 

interference  case  does  not  so  change  its  peal.     Matthews  v.  Wade,  16  Fed.  Cas. 

nature  as  to   make  it  entirely  a  new  No.  9,292. 

case;  and  where  the  subsequent  pro-        Begnlating  the  Taking  of  Testimony  in 

ceedings  show  it  to  be  a  rehearing  or  contested  cases  was  a  power,  by  Act 

new  trial  as  to  the  original  parties,  as  1839,  conferred  on  the  commissioner, 

well  as  to  the  issues  to  which  the  new  not  subject  to  the  control  or  revision  of 

applicant  is  to  be  considered  a  party,  the  appellate  judge.     Spear  v,  Abbott, 

the  case  may  be  considered  on  appeal.  22  Fed.  Cas.  No.  13,222. 
Carter  v.  Carter,  5  Fed.  Cas.  No.  2,475.        Interloentory  Orders  Hot  Appealable  nn« 

S.  King  f/.  Gedney,  14  Fed.  Cas.  No.  der  Aet  1898.  —  Though  Act  1893  con- 

7*795:    Carter  v.  Carter,   5  Fed.  Cas.  ferred  in  general  terms  on  the  Court  of 

No.  2,475.  Appeals  of  the   District  of  Columbia 

Patent  Granted  to  Eaeh  Party,  but  Claim  jurisdiction  to  hear  appeals  in  interfer- 
of  One  Limited.  —  Where  the  commis-  ence  cases,  yet  it  was  not  the  inten- 
sioner  of  patents  in  an  interference  tion  to  grant  appeals  from  mere  inter- 
case  decides  to  grant  a  patent  to  each  locutory  ot  preliminary  orders  or  rul- 
party  for  just  what  he  had  claimed  in  ings.  By  such  rulings  no  definite 
his  application,  but  to  limit  the  claim  determination  of  the  merits  of  the  case 
of  one  party  to  a  part  of  what  was  set  is  made.  The  ultimate  determination 
forth  in  the  specification,  it  is  such  a  by  the  commissioner  is  the  question  of 
decision  as  the  judge  of  the  Circuit  priority  of  invention,  and  that  is  the 
Court  of  the  District  of  Columbia  has  only  decision  from    which  an  appeal 
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(o)  Apptal  ^  FatMtM  from  Adttft^  Bodttoa.  -—  Upon  the  question  as 
to  whether  on  an  interference  declared  between  an  applicant  for 
a  patent,  and  a  patentee,  the  patentee  could  appeal  from  a 
decision  of  the  commissioner,  not  refusing  or  rejecting,  but  grant- 
ing the  application  for  letters  patent,  and  awarding  priority  of 
invention  to  the  applicant  and  against  the  patentee,  the  majority 
of  cases  have  strongly  held  in  the  negative.  ^  Other  cases,  how- 
ever, have  not  adopted  this  construction,  and  have  as  positively 
decided  that  under  the  statute  a  patentee  has  the  same  right  of 
appeal  from  a  decision  of  the  commissioner  in  favor  of  an  appli- 
cant as  an  applicant  for  a  patent  has  under  the  statute  from  an 
adverse  decision  in  favor  of  a  prior  patentee.* 

(3)  Questions  for  Consideration  and  Decision.  —  The  question 
for  the  court  to  decide  on  an  appeal  from  the  commissioner  in  an 
interference  case  is  which  one  or  whether  either  one  of  the  appli- 
cants is  entitled  to  a  patent  as  prayed  for.' 

QuaotloiL  of  Putontobility.  —  Therefore  the  court  is  not  tied  down  to 
the  mere  question  of  priority  of  invention,  but  may  examine  the 
question  of  patentability  or  of  interference  if  it  properly  arise  in 
the  case.* 

3.  Proceedings  Requisite  to  Appeal  —  a.  Notifying  Commis- 
sioner AND  Filing  Reasons  of  Appeal.  —  When  an  appeal 
is  taken  to  the  courts,  the  appellant  must  give  notice  thereof  to 
the  commissioner,  and  must  tile  in  the  Patent  Office,  within  such 
time  as  the  commissioner  shall  appoint,  his  reasons  of  appeal 
specifically  set  forth  in  writing.* 

Soqviiitai  tad  SuAdoney  of  Baaaons.  —  The  reasons  of  appeal  must  be 
specific,  not  vague  or  indefinite,  and  must  involve  a  point  or  points 

will  lie.    Westinghouse  r.  Duncan,  2  decision  of  the  commissioner  of  patents 

App.  Cas.  (D.  C.)  131.  in  an  interference  case  that  a  certain 

1.  Pomeroy    v,    Connison,   19    Fed.  article  is  not  patentable  will  not  be  re- 

Cas.  No.  11,259;  Bowen  v,  Herriet,  3  viewed  on  appeal  where  the  evidence 

Fed.  Cas.  No.  1,722;    Whipple  v,  Ren-  introduced  docs  not  bear  directly  upon 

ton,  29  Fed.  Cas.  No.  17,521;  Hopkins  the  point  in  issue.    Arnold  v,  Pettee,. 

V,   Barnum,  12  Fed.    Cas.  No.  6,685;  i  Fed.  Cas.  No.  561^. 

Drake  v,  Cunningham,  7  Fed.  Cas.  No.  5.  Act  1839,  g  ii;  5  Stat,  at  L.  354; 

4.060.  Rev.  Stat.,  §  4912. 

8.  Babcock  v,  Degener,  2  Fed.  Cas.  Ko  Kow  Oath  is  necessary  under  Act 

No.  698;  Beach  v.  Tucker,  2  Fed.  Cas.  1836  to  enable  a  party  to  appeal  when 

No.  1,153.  b^s  claim  has  been  (inallv  rejected.    In 

8.  Act  1836,  g§  6,  8;  Act  1839,  §  11;  r^  Crooker.  6  Fed.  Cas.  No.  3.414. 

Lovering   v,   Dutcher,  2  Hayw.  &  H.  Control  of  Court  Oror  Baaioni  of  Appeal. 

(C.  C.)  367,   15  Fed.  Cas.   No.   8,553;  — The  filing  of  the  reasons  of  appeal  is 

Yearsley  v,  Brookfield,  30  Fed.  Cas.  No.  a  proceeding  over  which  the  appellate 

18,131;  Bain  v,  Morse,  2  Fed.  Cas.  No.  judge  has  no  control.     If  the  commis> 

754.  sioner  has  received  and  filed  the  reasons, 

4.  Bain  r.  Morse,  2  Fed.  Cas.  No.  the  judge  cannot  order  him  to  strike 
754;  Yearsley  r.  Brookfield,  30  Fed.  them  out.  They  wait  to  be  heard  and 
Cas.  No.  18,131;  Burrows  v.  Wetherill,  decided;  and  when  brought  before  the 
4  Fed.  Cas.  No.  2,208;  Jones  v.  Wether-  judge,  if  they  are  not  valid  he  will  over- 
ill,  13  Fed.  Cas.  No.  7,508.  rule  them.     Matthews  v.  Wade,  i6Fed» 

Svidonoo  Hot  Direotly  upon  Point.  —  A  Cas.  No.  9,292. 
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material  to  and  affecting  the  decision  of  the  commissioner.* 

b.  Time  for  Appeal  and  for  Filing  Reasons  —  Fixtng  the 

Time.  —  By  the  Act  of  1839  ^^^  ^^  provisions  of  the  Revised 
Statutes,  on  receiving  notice  from  a  party  of  his  intention  to 
appeal,  it  becomes  the  duty  of  the  commissioner  to  fix  a  reason- 
able time  for  filing  the  reasons  of  appeal  and  taking  the  appeal, 
and  to  the  commissioner  that  duty  is  exclusively  intrusted.* 

Acting  W(thin  Time  Limited.  —  Within  this  time  all  further  action  of 
the  commissioner  as  to  granting  a  patent  is  to  be  suspended,  and 
within  this  time  also  the  reasons  of  appeal  must  be  filed.' 

Snipeiifion  or  Enlargement  of  limit.  —  For  good  cause  shown,  the  com- 
missioner may  suspend  the  limit  of  appeal  or  direct  the  time  to 
be  enlarged.* 

c.  Commissioner  Filing  Grounds  of  Decision  and  Reply 

TO  Reasons.  —  It  is  the  duty  of  the  commissioner  under  the 
statute  to  furnish  the  court  in  writing  the  grounds  of  his  decision, 
touching  all  the  points  involved  by  the  reason  of  the  appeal.* 

1.  Tn  re  Aiken,  i  Fed.  Cas.  No.  107;  heering  is  no  excuse  for  not  filing  the 

In    re   Winslow,    30    Fed.    Cas.    No.  reasons  in  time,  and  if  the  time  is  not 

17,879;  Blackincon  v.  Douglass,  3  Fed.  enlarged     by    the    commissioner    the 

Cas.  No.  1,470.  appeal   cannot   afterwards   be    taken. 

Ho  Assignment  Is  SnAdently  Spediie  Greenough  v,  Clark.  10  Fed.  Cas.  No. 

which  does  not  with  that  reasonable  5,784. 

certainty  which  would  satisfy  an  Intel-  4i  Greenough  v,  Clark,  10  Fed.  Cas. 

ligent  mind  point  out  the  precise  mat-  No.  5,784. 

ter  of  alleged  error;  and  if  for  no  other  Discretion  to  Enlarge  —  Adoption  of  See- 
object,  manifestly  in  order  that  the  retarj  of  Interior's  Soggestion.  —  An 
office  in  response  to  the  assignments  of  extension  of  the  limit  of  appeal  is  a 
error  may  present  definite  suggestions  matter  within  the  discretion  of  the  com- 
thereon  for  the  consideration  of  the  missioner  which  he  may  at  any  time 
judge  on  appeal,  and  if  need  be,  upon  a  exercise,  and  in  complying  with  the  sug- 
clear  error  being  pointed  out,  itself  cor-  ^estion  made  by  the  Secretary  of  the 
rect  that  error  without  the  vexation  of  Interior  that  the  time  be  enlarged,  he 
an  appeal.  Blackinton  v,  Douglass,  acts  within  his  discretion,  and  no  ques- 
3  Fed.  Cas.  No.  1,470.  tion  is  presented  as  to  whether  the  sec- 

8.  Act  1839,  §  II;   5  Stat,  at  L.  354;  retary  has  power  so  to  enlarge.    Justice 

Rev.  Stat.  §  4912;  Greenough  t^.  Clark,  v.  Tones,  14  Fed.  Cas.  No.  7,588. 

10  Fed.  Cas.  No.  5,784.  By  Entertaining  a  Motion  to  Seoonsider 

Where  the  Conuniifioner  Does  Hot  Limit  %  Beoifion  in  an  interference  case  filed 

the  Time  within  which  an  appeal  is  to  after  the  expiration  of  the  time  limited 

be  taken,  the  party  will  not  be  limited  for  appealing  therefrom,  the  commis- 

to  any  particular  time.     Carter  v.  Car-  sioner   does  not  suspend  or  abandon 

ter,  5  Fed.  Cas.  No.  2,475.     See /«  r^  the  limit  of  appeal  previously  assigned, 

Janney,  13  Fed.  Cas.  No.  7,209.  whatever    effect    the  entertaining  of 

The  Power  to  Make  Bnles  Limiting  the  such  a  motion  during  the  period  lim- 

Time  for  taking  appeals  to  the  Court  of  iied  may  have.     Ex  p.  Linton,  15  Fed. 

Appeals  of  the   District  of  Columbia  Cas.  No.  8,378. 

from  the  decision^  of  the  commissioner  Enlargement  May  Be  Presumed  by  the 

of  patents  was  given  to  that  court  by  Court  where  the  appeal  in  an  interfer- 

Act  1893,  S  6,  as  amended  by  Act  July  ence  case  is  regular,  but  the  reasons 

30,   1894,  §  6.     In  re  Hien,  166  U.S.  of  appeal  are  not  filed  until  a  short  time 

432.  after  the  time  limited.     Blackinton  v, 

8.  Greenough  v,  Clark,  10  Fed.  Cas.  Douglass,  3  Fed.  Cas.  No.  1,470. 

No.  5,784;  In  re  Rouse,  20  Fed.  Cas.  6.  Act  1839,  §  ^i*.  5  ^t^t.  at  L.  354; 

No.  12,086.  Rev.  Sut..  §  4013;  Chandler  v,  Ladd, 

The  Continnanoe  of  a  Motion  f»r  a  Be-  5   Fed.    Cas.    No.    2,593;    Burlew    v, 
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4.  Httriiig  and  DoUrmiiuttion  — /i.  Duty  of  Court  on  Peti- 
tion—  Appointment  of  Time  and  Place.  —  On  petition 
therefor  it  is  the  duty  of  the  court  or  judge  to  hear  and  deter- 
mine the  appeal.  The  court  appoints  the  time  and  place  for  the 
hearing,  and  gives  notice  thereof  to  the  commissioner,  who  in  turn 
transmits  such  notice  to  all  parties  appearing  to  be  interested 
therein.^ 

A.  General  Rules  Regulating.  — The  rules  regulating  the 
practice  on  the  hearing  of  appeals  in  general  are,  in  the  main, 
applicable  to  appeals  from  the  commissioner  of  patents,  with,  of 
course,  such  modifications  and  variations  as  the  patent  laws  pro- 
vide or  the  nature  of  the  case  requires.* 

0*Neil,  4  Fed.  Cms.  No.  2.167;  /«  ^'  Failure  to  Claim  Novelty  and  Utility. 

Faltz,  9  Fed.  Cfts.  No.  5.156.  — Where  no   claim  was  made  before 

Im  gaftoAfplkattoM  m  is  Intartetnot  the  commissioner  by  the  specifications 

Cmm,  it  is  necessary  for  the  commis-  as  to  the  patentable  novelty  and  utility 

siooer  to  answer  the  reasons  of  appeal  of  a  certain    element,  its  utility  can 

which  are  filed.     In  re  Henry,  11  Fed.  have  little  influence  in  determining  the 

Cas.  No.  6,371,  in  which  case  the  court  question  of  novelty  of  those  forms  and 

said:  "It  would  appear  that  in  cases  effects  on  which  the  applicant  relies  on 

of  appeal  in  single  applications  rather  appeal    from    the  commissioner's  de- 

thaa  to  cases  of  interfering  claims  it  is  ctsion.     In  re  Bishop,  3  Fed.  Cas.  No. 

expedient  that  the  Judge  who  tries  the  1,430. 

appeal  should  be  furnished  with  a  re-  Objection  to  Competency  of  Witness.  — 

spouse  from  the  commissioner  to  the  Where  an  objection  to  the  competency 

reasons  of  appeal  filed  by  the  applicant,  of  a  witness  was  not  regularly  made, 

and  for  the  obvious  reason  that  in  cases  and  both  parties  hadexamined  him,  the 

of  conflicting    claims    the    respective  objection  will  be  considered  as  waived, 

parties  in  agitating  their  several  rights  Allen  v.  Alter,  i  Fed.  Cas.  No.  212. 

must  incidentally  guard  the  rights  of  In&rmation  and  XatesiiMS  Vot  OItsb 

the  public;  whereas,  in  an  appeal  from  bj  OoauKtoiioiMr  Mor  to  AppoaL  —  It  is 

the  rejection  of  a  single   application,  the  duty  of  the  commissioner  to  briefly 

there  is  00  one  to  represent  the  United  give    the  applicant  buch  information 

States  before  the  appellate  judge,  un-  and   references  as  may  be  useful  in 

less  we  construe  the  law  to  mean  that  judging  of  the  propriety  of  renewing 

the  commissioner  shall,  on  behalf  of  the  application  or  of  altering  the  specific 

the  United  States,  lend  his  aid  to  the  cations  to  embrace  only  that  part  of  the 

judge  in  appeal,  in  reaching  a  correct  invention  or  discovery  which  is  new; 

coodusioo  in  the  premises,  by  filing  a  and,  on  appeal  from  the  commissioner, 

response  to  the  appellant's  exceptions.'*  in  the  case  of  a  single  application  re- 

Vs  Bspiy  la  tia  QfMads  of  ths  Com-  jected  on  the  ground  of  want  of  nov- 

wimHamm^  Ooddsa  is  contemplated  by  elty,  the  commissioner  cannot  rely  on 

the  statutes.    A  reply  to  such  grounds  references  made  for  the  first  time  at  the 

can  neither  be  laid  before  the  judge  on  trial  of  the  appeal.    In  re  Jewett.  13 

appeal,  nor  be  permitted  to  be  filed  in  Fed.  Cas.  No.  7»3o8. 

the  ofllcc  to  be  recorded  with  the  pro-  Tha  ttrwigth  of  ths  AppoUaat's  Caso  is 

ceediogs.     In  re  Aiken,   i  Fed.  Cas.  to  be  relied  on  by  him  rather  than  the 

No.  loA.  weakness  of  his  opponent's  where  the 


L  Act  1830,  8  11;  5  Stat,  at  L.  354;    appeal  is  ukcn  in  an  interference  case. 
pv.  Stat..  j$$  4913,  4914.  Appleton  v.  Chambers,  i  Fed.  Cas.  No. 


■ad  CSaiai  Vot  Mads  Bo-  497^. 

Mr.  —  If  an  objection  to       Aa  Ofleor  of  tho  FatoAt  Oflbo  May  At- 

the  notice  of  uking  depositions  be  not  toad  tho  Hoariag,  not  as  counsel   for 

osade  before  the  commissioner,  it  can-  the  commissioner  or  as  advocate  for 

00c  be  taken  before  the  judge  on  ap-  either  party,  but  to  explain  the  commis- 

peal.     Smith   v.   FUckenger,   22   Fed.  sioner's  decision.     Perry  v,  Cornell,  19 

Cas.  No.  13,047.  Fed-  Cas.  No.  11,001. 
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c.  Summary    Hearing   on    Evidence    Before   Commis- 

SIONER.  —  The  appeal  is  to  be  heard  and  determined  in  a  sum- 
mary way  on  the  evidence  produced  before  the  commissioner.* 

d.  Hearing  and  Revision  on  Reasons  of  Appeal.  —  The 
hearing  and  revision  are  confined  to  the  points  involved  by  the 
reasons  of  appeal.' 

e.  Decision  or  Judgment.  —  The  court  on  an  appeal  from 
the  commissioner  of  patents  decides  whether  the  commissioner  was 
right  or  wrong  in  refusing  to  grant  a  patent  to  the  applicant,  or, 
in  a  case  of  interference,  which  one  or  whether  either  of  the 
applicants  was  entitled  to  a  patent  as  prayed  for.' 

5.  Eetum  of  Prooeedingi  and  Action  of  CommiMioner  Thereon.  — 
After  hearing  the  case  the  court  is  required  to  return  to  the  com- 
missioner a  certificate  of  its  proceedings  and  decision,  and  the 
further  proceedings  in  the  case  are  governed  thereby.* 

1.  Act  1839,  §  11;  5  Stat,  at  L.  354;  Sut.,  §4913;  /«  ''^  Secly,  21  Fed.  Cas. 

Rev.  Sut.,  g  49x4;  Ex  /.  Sanders,  21  No.  12,632. 

Fed.  Cas.  No.  12,292;  In  n  Bou|:hton,  2.  Act  1839,  g  11;  5  Sut.  at  L.  354; 

3  Fed.  Cas.  No.  1,696.  Reir.  Stat.,  §  4914;  /*  re  Winslow,  30 

FBnkOillif  Oout  With  PaMrs  lad  iTi-  Fed.  Cas.   No.  17.879;   Startevant   v. 

dMMt.  — Uhder  Att  1839,  g  11,  it  was  Greenough.  23  Fed.  Cas.  No.  I3«579; 

the  duty  of  the  cotnmissioner  to  lay  Arnold  «r.  Bishop,  i  Fed.  Cas.  No.  553; 

before  the  judge  all  the  original  papers  Ih    re  Ailten,   i   Fed.  Cas.   No.   108; 

and  evidence  in  the  case.     U.  S.  Rev.  Chandler  v,   Ladd,   5   Fed.   Cas.  No. 

Stat.,  §4^13,  places  this  daty  upon  the  2,593;    Burlew  v,  O'Neil,  4  Fed.  Cas. 

party  appealing.  No.  2,167;  In  re  Conlclin,  xMacArthur 

Beiuttd  of  Oms  linr  PMdt  —  Since  the  (D.  C.)  375;  Smith  v.  Flickenger,  22 

judge  on  appeal  is  limited  by  law  to  the  Fed;  Cas.  No.  13,047. 

papers  and  evidence  which  were  before  ^«  WteM  ihs  Iteuxi  Is  in  ]>9«ht  in  a 

the  t:ommissioner,  he  has  no  power  to  case  of  interference,  it  should  yield  to 

send  the  case  back  to  the  office  to  prove  the  commissioner's  decision  and  affirm 

by  competent  experts  the  alleged  utility  it.    Ex  p,  Allen,  i  Fed.  Cas.  No.  207^. 

of  the.  invention  or  to  receive  or  hear  Jiidgiilftiit  or  Award  m  to  Costs.  —  The 

such  proofs  on  appeal.    Exp,  Sanders,  appellate  court  has  no  power  or  juris- 

21  Fed.  Cas.  No.  12,292.  diction  to  award  costs  or  to  execute 

AftiKTito  Vet  AulhoriMd  or  ITsod  bj  any  judgment  therefor  that  might  be 
CcMiAiiiilottsr.  —  The  appellate  court  entered  in  cases  of  appeals  from  the 
cannot  take  judicial  notice  of  affidavits  commissioner  of  patents.  Wells  v,  Rey- 
sent  up  from  the  Patent  Office  with  the  nolds,  5  App.  Cas.  (D.  C.)  20. 
other  papers  in  the  case,  where  those  4.  Acts  March  3,  18^9,  §  11;  5  Stat, 
affidavits  were  not  taken  with  the  at  L.  354;  Rev.  Stat.,  §  4914. 
authority  of  the  commissioner,  or  Effsot  of  DoelsioiL  on  Commissioner^ 
acted  upon  by  him  in  forming  his  de-  Declaration  of  Another  Interference,  — 
cision.  In  re  Jackson,  13  ^d.  Cas.  The  ] aw  does  not  provide  that  the  corn- 
No.  7,126.  missioner  shall  issue  a  patent  to  the 

Exsjnlnaiioa  of  CmnmlMlonor  and  Xz-  applicant  if  the  decision  of  the  Court 
aminors.  —  At  the  request  of  any  parly  of  Appeals  in  an  interference  case  is 
interested  or  at  the  instance  of  the  not  in  his  favor,  but  simply  declares 
court  the  commissioner  and  the  exam-  that  such  decision  '*  shall  govern  the 
iners  may  be  examined  under  oath  in  further  proceedings  of  the  commis- 
explanation  of  the  principles  of  the  sioner  in  such  case.*'  There  is  noth- 
ihing  for  which  a  patent  is  demanded,  ing  in  that  act  limiting  the  power  of  the 
or  on  the  subject  of  the  peculiar  nature  commissioner  to  a  declaration  of  but 
and  features  of  the  invention  which  it  one  interference;  and  if  before  the  pat- 
is  thought  were  not  sufficiently  set  forth  ent,  adjudged  valid  on  appeal,  issues, 
in  the  commissioner's  report.  Act  another  case  of  interference  is  pre- 
1839,  §  II;    5  Stat,  at   L.   354;    Rev.  sen  ted,  the    commissioner  may  again 
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UL  Bill  xv  Bavirr  Whxv  PAtm  Bxrwu  —  1.  Whm  Pro* 
Miiliif  i^fUeaUe — a.  In  General. —  tim  Ast«r  iMe  provided 
that  whenever  a  patent  on  application  was  refused  on  the  ground 
that  the  patent  applied  for  would  interfere  with  an  unexpired 
patent  previously  granted,  any  person  interested  in  such  a  patent 
might  have  a  remedy  by  bill  in  equity.^ 

If  tkt  A«t  cf  1SS9  the  above  provisions  were  extended  to  all  cases 
where  patents  were  refused  for  any  reason  whatever,  either  by 
the  commissioner  of  patents  or  by  the  chief  justice  of  the  Dis« 
trict  of  Columbia,  upon  appeal  from  the  decision  of  the  commis- 
stoner  as  well  as  where  the  same  was  refused  by  reason  of 
interference  with  a  previously  existing  patent, • 

Tte  A«t  cf  1870,  though  it  repealed  the  foregoing  acts,  contained 
substantially  the  same  provisions,  and  allowed  the  remedy  by  bill 
in  equity  whenever  a  patent  on  application  was  tef used  for  any 
reason  whatever,  either  by  the  commissioner  or  the  Supreme 
G>urt  of  the  Dbtrict  of  Columbia,  upon  appeal  ttotn  the  com- 
missioner, and  authorized  the  court  having  cognizance  thtreof, 
on  notice  to  adverse  parties  and  other  due  proceedings  had,  to 
adjudge  that  the  applicant  was  entitled  according  to  law  to 
receive  a  patent  for  his  invention  or  for  any  part  thereof.* 

dccUre  ao  ioterfefeace,  from  the  hear-  1.  Act  July  4,  1836,  S  16;.  5  Stat,  at 

iflf  of  which  ao  appeal  may  also  be  L.  123. 

taken.       Potter  v.  Dixon,  5  Blatchf.  t.  Act  March  3,  1839,  S  ^o;  5  Stat,  at 

(U.  S)  160,  10  Fed.  Cas.  No.  11.325.  L.  35^ 

Jii9ersml  N9i  &m  Merits^  but  ^  Im-  S.  Act  July  8, 1870;  x69ut.at  L.  30|s; 

/fwfer  .^iilu^f.  —  Where    the  decision  Rev.   Stat.,   %  4915.    Stt  also  £ir  p, 

of  the  c^onmlwioner  of  patenu  is  re-  Greeley,  i  Holmes  (U.  S.)  284,  10  Fed. 

verted  and  the  case  is  remanded  for  Cas.  No.  5,745;  in  rt  Snuire,  n  Fbd« 

farther  proceedlnf,   and  without  any  Cas.  No.   13,169;    New  York  Belting, 

dcdston  00  die  meritt  of  the  question,  etc.,  Co.  v.  Sibley,  i^  Fed.  R^.  386. 

hot  becaase  of  an  error  In  the  omission  Bsmsdy  Wkn  AnUoaHon  !ft4*ctsd  oa 

of  testlnaony  before  the  commissioner.  Merits.  —  The    remedy   applies    only 

the  latter  »  not  under  obligation   to  when  the  commissioner  decides  to  re- 

fimat  appellant  a  patent,  but  may  pro-  ject  an  application  for  a  patent  on  the 

eecd  to  grant  a  rehearing,  order  the  ground  that  the  applicant  is  not,  on  the 

tesdnoQT  to  be  taken  anew,  and  found  merits,  entitled  to  it.     Butterwoith  v. 

his  dcctsion  on  such  rehearing.    Nich-  U.  S.«  112  U.  S.  50. 

oto  p.  Harris,  18  Fed.  Cas.  No.  10,244.  Vo  Bsmsdy  Bsfors  OomaissioDtr  Msksi 

DeritUm  Only  cm  Paints  Involved  in  BsdiimL  —  The  remedy  by  bill  in  equity 

JPmjmu  #/^/;^im/. -»  The  provision  that  is  not  intended  to  justify  an  anticipa- 

the  todge's  decidon  **  shall  govern  the  tion  of  the  commissioner's  decision  or 

farther    proceedings  of   the  commis-  an  intermeddling  in  any  way  with  his 

siooer  in  such  case  "  must  apply  only  action  before  it  has  been  consummated 

to  so  much  of  the  case  as  Is  involved  by  the  issuance  or  refusal  of  the  patent. 

itt  the  reasons  of  the  appeal.     If,  there-  Rein  v,  Clayton,  37  Fed.  Rep.  354. 

fore,  afterthe  judge  shall  have  decided  IVken  the   Platntijfs  ApplicatioH  Is 

in  fsvor  of  the  applicant  upon  the  point  Still  Pending  in   the   Patent  Office,  a 

involved  In  his  reason  of  appeal,  there  court  of  equity  will  not.  In  advance  of 

is  sufficient  reason  remaining  for  ref  us-  the  commissioner's  decision,  decide  that 

ing  the  claim  for  patent,  untouched  by  the  defendant  had  procured  by  fraud  a 

the  decision  of  the  judge,   it  would  patent  of  which  the  complainant  was 

seen    that    the    commissioner    might  the  first  and  original   inventor.    The 

properly    still    reject    it.      Arnold    v,  validity  of  the  defendant's  patent  will 

■shop,  I  Fed.  Cas.  No.  553.  not  be  decided  in  such  a  collateral  pro- 
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b.  Necessity  to  First  Exhaust  Remedy  by  Appeal.  —  It 

will  be  observed  that  a  bill  in  equity,  under  the  Acts  of  1836  and 
1839,  could  be  filed  when  a  patent  had  been  refused  by  the  com- 
missioner or  by  the  court  oh  appeal  from  him,  either  in  case  of  a 
single  application  or  on  an  interference  declared.^  But  the 
remedy  by  appeal  had  first  to  be  exhausted  before  a  bill  in  equity 
could  be  brought.* 

Under  the  Aet  of  1870,  when  a  single  application  was  refused  by  the 
commissioner  an  appeal  was  necessary  before  bringing  a  bill  in 
equity ;  but,  by  this  act,  appeals  from  the  commissioner's  decision 
in  interference  were  not  allowed,  and  the  remedy  in  treatment 
was  the  only  possible  one  in  such  case.' 

The  Act  of  1898  restored  the  appellate  jurisdiction  in  cases  of 
interfering  applications,  leaving  the  remedy  by  a  bill  in  equity 
to  be  resorted  to  after  taking  an  appeal  from  the  commissioner's 
decision.'* 

2.  Jnrisdiotion  —  a.  Whether  Exclusive  in  Courts  of 
District  of  Columbia.  —  It  has  been  held  that  the  courts  of 
the  District  of  Columbia  have  exclusive  jurisdiction  to  entertain 
a  bill  in  equity  upon  the  refusal  of  a  patent ;  *  but,  opposed  to 
this  view,  it  has  been  held  that  the  clear  implication  of  the  law 
is  that  jurisdiction  is  not  exclusive  in  the  courts  of  the  District 
of  Columbia  and  that  the  remedy  may  be  elsewhere.* 

ceeding.     If  the  complainant  succeeded  4.  Act  Feb.  9,  1893.    See  supra,  II. 

in  his  application  for  the  patent,  he  2.  b.  Interference  Cases, 

would  then  be  in  a  position  to  test  the  Bill  in  Eqnitj  after  Appeal  in  Interfer- 

validity  of  the  defendant's  patent  by  a  enoe  Caeee.  —  The   restoration   by   Act 

suit  for  infringement,  which  would  be  1893  of  the  appellate  jurisdiction   in 

the  legal  and  orderly  method  of  pre-  interference  cases  does  not  take  away 

Renting  the  question.     Hoeltze  v.  Hoel-  the  jurisdiction  of  the  courts  to  enter- 

ler,  2  Bond  (U.  S.)  386,  12  Fed.  Cas.  tain  a  bill  under  Rev.  Stat.,  §  4915,  to 

No.  6,574.  determine  if  the  applicant  is  entitled 

Unezplidned  Laehes  tad  Delay  in  filing  to  a  patent;  and  this  bill  may  be 
a  bill  in  equity  to  have  declared  void  brought  after  the  court  has  made  its 
letters  patent  granted  on  interference  decision  on  the  appeal  and  the  corn- 
proceedings  are  grounds  for  dismissal  missioner  has  followed  its  direction, 
of  the  bill.  Sawyer  v.  Massey,  25  fed.  Bernardin  v.  Northall,  77  Fed.  Rep. 
Rep.  144.  849. 

Bemed7  by  JUadamni.  —  As  there  is  a  Appeal  Before  Filing  Bill  in  Interferenoe 

specific  remedy  by  bill  in  equity  where  Caiei.  —  Under   Act    1893,    which    re- 

a  patent  is   refused,   the   remedy  by  stored  the  appellate  jurisdiction  in  in- 

mandamus  to  the  commissioner  is  not  terference  cases,  suits  in  equity  under 

proper.     Hull  v.  Commissioner  of  Pat-  Rev.  Stat.,  §  4915,  to  revise  the  com- 

ents,  2  MacArthur  (D.  C.)  90.  missioner*s    decision    in   interference 

1.  Act  July  4,    1836;   Act  March  3,  cases,  cannot  be   maintained  until  an 

1839.  appeal  has  been  taken  to  the  Court  of 

8.  Kirk  v.  Commissioner  of  Patents,  Appeals  of  the  District  of  Columbia. 

37  Pat.  Off.  Gaz.  451.  Smith  v,  Muller.  75  Fed.  Rep.  612. 

8.  Act  1870,  Rev.  Stat.,  §  4915;  But-  5.  Prentiss  t/.  Elsworth,  19  Fed.  Cas. 

ler  v.  Shaw,  21  Fed.  Rep.  321;  Exp,  No.  11,386. 

Greeley,  i  Holmes  (U.  S.)  284,  10  Fed.  6.  Vermont  Farm  Mach.  Co.  v,  Mar- 

Cas.  No.  5,745;  In  re  Squire,  22  Fed.  ble,  20  Fed.  Rep.  117,  wherein  it  was 

Cas.  No.  13,269.     See  supra^  II.  2.  d,  declared  that  this  jurisdiction  has  been 

Interference  Cases,  exercised  without  challenge  except  in 
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*.  Necessity  to  Serve  Commissioner  with  Process.  —  It 

is  settled  that  a  suit  in  equity  to  have  an  unsuccessful  applicant 
in  interference  declared  to  be  entitled  to  letters  patent  cannot  be 
maintained  in  a  Circuit  Court  sitting  outside  of  the  District  of 
Columbia  where  no  service  of  process  has  been  made  on  the  com- 
missioner, whose  official  home  is  in  the  District  of  Columbia,  and 
no  appearance  has  been  entered  for  him.* 

c.  Commissioner  Accepting  Service  Outside  of  Dis- 
trict. —  But  it  appears  to  be  equally  well  settled  that,  when 
the  commissioner  accepts  service  of  process  in  another  district, 
he  consents  to  be  found  in  that  district  and  the  Circuit  Court 
thereof  has  full  jurisdiction  in  the  case.* 

S.  PartiM  —  AU    Hmmmtj    ParUet    Muft    Be    Bronght    In.  —  The   bill 

should  be  brought  by  the  proper  party  and  should  include  as 
parties  all  those  necessary  as  plaintiffs  or  defendants.' 

4.  Beqniiites  of  Bill  —  The  Bm  Sumld  Be  Deflidu  and  Ceruln,  as  in 
other  cases,  and  contain  all  the  averments  requisite  for  the  main- 
tenance of  the  suit.* 

PreotiM  V.  Ellsworth,  Mir.  Pat.  Off.  of  the  assignor's  application  for  a  pat- 
35,  Laws  Dig.  103,  2  Whart.  Dig.  365,  ent  and  after  an  appeal  to  the  chief 
I9  Fed.  Gas.  No.  11,386.  Ot'/iVf^  Whipple  justice  of  the  District  of  Columbia, 
r.  Miner,  15  Fed.  Rep.  117.  See  also  may  file  a  bill  in  his  own  name  against 
Ellttborpe  v,  Robertson,  2  Fisher  Pat.  the  party  to  whom  the  patent  was 
Cas.  83.  issued  when  the  assignor's  application 
Tke  CMieiibip  ef  the  Parties  Keed  Hot  was  rejected,  in  order  to  have  the  pat- 
in  order  to  enable  circuit  ent  issue  to  the   defendant    declared 


coarts  of  the  United  States  to  entertain  void  and  to  have  one  granted  to  him  as 

such  bills.     Bernardin  v.  Korthall,  77  assignee.     Gay  v.  Cornell,  i   Blatchf. 

Fed.  Rep.  849.  (U.  S.)  506.  10  Fed.  Cas.  No.  5,280. 

1.  Illing worth  r.  Atha.  42  Fed.  Rep.  As  Defendants,  —  In  a  bill  in  equity, 

141;  Butter  worth  r.  Hill.  X14U.  S.  128.  filed  by  the  complainant  for  the  pur- 

9,  Vermont  Farm  Mach.  Co.  v.  Mar-  pose  of  having  his  invention  declared 

blc.  20  Fed.  Rep.  117.  valid,  his  application  having  been  re- 

S.  Pe««!M<ener    ^    Patents  —  When  jected  by  the  commissioner  of  patents 

There  Is  So  Opposinj^  Party,  —  In  all  in    an  interference    proceeding,   there 

cases  where  there  is  no  opposing  party  must  be  joined,  as  a  party  defendant,                        ^ 

a   copy  of  the   bill  should  be  served  a  corporation  to  whom  the  interest  of 

upon    the    commissioner   of    patents,  the  patent  had  been   assigned.      The 

Act  March  3.   1839;  Act  July  8,   1870;  complainant  may  be  granted  leave  to 

Rev.  StaL,  ^  4915.  amend     his     bill     ty     adding    such 

When  There  Is  Casing  Party,  —  A  assignee.     Graham  v.  Teter,  25   Fed. 

bill  to  have  letters  patent  granted  to  an  Rep.  555. 

inrcncor  whose  application  for  a  patent  4.  ATermentt  ae  to  Priority  of  Inyen- 

has  t>een  rejected  l>y  the  commissioner  tion.  —  To  constitute  such  a  prior  in- 

in  inurference  proceedings,  need  not  vention  as  will  avoid  a  patent  that  has 

make  the  commissioner  a  party  to  the  been  granted,  it  must  be  made  to  &p- 

bil!   so   long  as  there  is  an  opposing  pear  that  some  one  before  the  patentee 

party.    Graham  v.  Teter,  25  Fed.  Rep.  not  only  conceived  the  idea  of  doing 

555.  what  the  patentee  has  done,  but  also 

Tke  leeretary  ef  the  Interior  should  reduced  his  idea  to  practice  and  em- 

Doi   be  a  party  to  the  bill.     Kirk  v,  bodied  it  in  some  practical  and  useful 

Commissioner  of  Patenu,  37  Pat.  Off.  form.     Therefore,  a  bill  praying  for  a 

Gaz.  451.  decree  declaring  that  a  patent  is  void, 

Iflifaeee  —  As    Complainants. — An  and  that  the  plaintiff  is  entitled  to  a 

asngnee.  under  an  assignment  made  patent  for  his  invention,  should  aver 

after  the  f ejection  by  the  commissioner  that  the  plaintiff  had  so  reduced  his 
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6.  BTalBre  of  and  BqIm  Oovendng  Prooeediag  —  oiqaet  «f  th«  nil. — 
It  has  been  said  that  this  proceeding  is  virtually  an  appeal  from 
adverse  decisions,  ^  but  by  this  no  more  was  meant  than  that  the 
object  of  the  bill  was  to  secure  a  different  result  from  that  which 
the  Patent  Office  or  the  court  on  appeal  therefrom  had  allowed.* 

Original  Bait  in  Bqnity.  —  In  all  Other  senses,  the  proceeding  is  an 
original  one  governed  by  the  usual  rules  of  the  court  of  equity. 
The  hearing  takes  place  upon  independent  testimony;  and, 
although  the  evidence  before  the  commissioner  or  the  court  may 
be  used,  yet  the  hearing  is  not  restricted  to  this,  either  party 
being  at  liberty  to  introduce  new  and  additional  testimony.* 

invention  to  practice  or  carried  his  idea  Th«  Original  Jadgniant  Ii  Vot  8npw- 

into  practical  operation;   and  the  bill  Mdad  by  this  proceeding,  as  it  is  by  an 

cannot  be  sustained  upon  an  averment  appeal.      Whipple  v.  Miner,  15   red. 

that  the    plaintiff  had  invented  what  Rep.  117. 

had  been  previously  patented  to  the  de-  Otjaotion  Hot  Baiiad  in  Patent  OAot.  — 

fendant,  and  had  made  drawings  of  the  The  objection  that  the  invention  of  one 

invention.      Ellithorp  v.  Robertson,  4  of  the  parties  did  not  include  the  issue 

Blatchf.  (U.  S.)  307,  8  Fed.  Cas.   No.  declared  in  the  interference  may  be 

4,408.  brought  to  the  attention  of  the  court  in 

ATsnaflBtt  M  U  Paijnrj  aai  Kraad.  —  this  independent  proceeding  by  bill. 

In  a  suit  in  equity  under  Rev.  Stat.,  though  it  was  not  raised  in  the  Patent 

8  49i5t   to  have  the  court   of  equity  Office.     Christie  v,   Seybold,   55   Fed. 

authorize  the  commissioner  of  patents  Kep.  69. 

to  issue  a  patent  to  an  unsuccessful  ap-  AUowaaae  of  Fnrthsr  Proof  and  Argn- 
plicant  on  interference  proceedings  and  mont  of  Case.  —  In  an  action  brought  to 
to  enjoin  the  successful  applicant  from  establish  the  validity  of  a  patent  re- 
receiving  or  using  letters  patent  for  the  issued  to  the  assignee  of  the  patentee, 
invention,  upon  the  ground  that  the  after  the  case  had  been  argued  and  was 
commissioner  was  induced  by  defend-  before  the  court  for  its  decision  upon 
ant  to  decide  priority  of  invention  in  the  merits,  the  defendant  applied  for 
his  favor  by  means  of  false  testimony  permission  to  take  further  proofs  and 
find  misleading  statements,  the  bill  reargue  the  case.  Although  the  appli- 
must  particularize  or  specify  the  per-  cation  was  made  by  the  defendant  it 
jury  or  falsity  relied  upon.  To  allege  was  apparent  that  he  was  the  appli- 
generally  that  there  were  false  swear-  cant  not  because  of  his  interest  in  the 
ing,  false  representations,  and  mislead-  result,  but  because  of  the  effect  upon 
y^                     ing  statements,  is  not  sufficient.    lUing-  the  interest  of  a  third  party  in  certain 

worth  V.  Atha,  4a  Fed.  Rep.  141.  other  patents  which  such  party  believed 

AvermtBti  m  to  Exenso  for  Abandon-  might  be  produced  by  the  determina- 
mant.  —  Where  a  bill  in  equity  is  tion  of  the  cause  in  favor  of  the  plain- 
brought  for  the  grant  of  a  patent  which  tiff.  The  court  held  that  this  circum- 
had  been  abandoned  by  failure  to  stance  would  be  no  reason  for  refusing 
prosecute  the  application  within  the  the  application  if  it  were  a  matter  of 
time  limited,  it  must  be  alleged  that  right.  But  since  it  was  an  application 
the  delay  was  unavoidable.  Gandy  v,  for  favor  and  was  strongly  opposed  by 
Marble,  12a  U.  8.432.  the  plaintiff,  the  court  did  not,  in  view 

1.  £x  p.  Greeley,  i   Holmes  (U.  S.)  of  all  the  circumstances,  grant  the  ap- 

984,   10  Fed.  Cas.   No.   5,745;  Rein  v.  plication,   because   granting  it  would 

Clayton,  37  Fed.  Rep.  354.  have  been  to  compel  the  plaintiff,  after 

S.  In  re  Squire,  aa   Fed.   Cas.   No.  he  had  brought  his  case  to  final  hear- 

X3.269.  ing,  and  it  had  been  submitted  by  both 

8.  Atkinson   v,    Boardman,    2   Fed.  sides  for  decision,  to  renew  the  contest 

Cas.   No.  607:    In  re  Squire,  22  Fed.  upon  additional  testimony  and  in  sub- 

Cas.  No.  13,269:  Whipple  v.  Miner.  15  stance  with  another  party  in  order  to 

Fed.  Rep.  117;  Butler  t/.  Shaw,  21  Fed.  avoid  that  detriment  to  ihe  interest  of 

Rep.  327;  Butterwortn  v,  U.  S.,  112  U.  such  third  party  which  it  was  antici- 

S.  50;  Gandy  v.  Marble,  122  U.  S.  432.  pated  might  follow  a  decision  in  favor 
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6.  Queitiojui  for  Couideration  and  Seoiaion  —  a.  Priority  of 
Invention.  —  In  a  suit  brought  by  an  unsuccessful  party  in  an 
interference  proceeding,  the  question  for  the  court  to  consider 
and  decide  is  whether  the  applicant  was  entitled  to  a  patent  as 
prayed  for,  which  generally  depends  on  the  question  of  priority 
of  invention.* 

b.  Patentability.  —  The  question  of  patentability  is  often  a 
necessary  element  in  the  case.* 

c.  Effect  and  Weight  of  Commissioner's  Decision. — 

The  decision  of  the  commissioner  on  the  question  of  the  priority 
of  invention  is  not  final  even  between  those  who  were  fully  heard 
on  the  interference,  but  the  decision  is  of  great  weight  and  is 
presumptively  correct  and  will  be  followed  in  a  case  of  doubt.* 

7.  The  Seoree.  —  The  adjudication  of  the  court  is  that  an 
unsuccessful  applicant  is  or  is  not  entitled  to  letters  patent  for 
his  invention;  and  an  afHrmative  adjudication  authorizes  the 
commissioner  to  issue  such  a  patent  on  the  applicant  filing,  in 
the  Patent  Office,  a  copy  of  the  adjudication  and  otherwise  com- 
plying with  the  requirements  of  the  law."* 

of  the  plaintiff.    Schneider  v.  Thill,  3  adjudication  can  be  made  in  favor  of 

Fed.  Rep.  95.  the  applicant  unless  the  alleged  inven- 

1.  Wh«re  tii«  CommiMioBflr  Has  Left  tion  is  a  patentable  one,  and  the  litiga« 

Priority  to  Bo  Detorminod  this  question  tion    cannot  be  concluded   by  solely 

is  the  material  one  in  a  suit  in  equity  determining  an  issue  as  to  which  of  the 

brought  by  the  complainant  to  have  parties  to  the  interference  was  the  prior 

his  adversary's  patent  declared  void,  inventor.      Neither  the  Circuit  Cfourt 

Sawyer  v,  Massey,  35  Fed.   Rep.  144,  nor  the  Supreme  Court  on  appeal  can 

ating  Pentlarge  v.  Pentlarge,  19  Fed.  overlook  the  question  of  patentability. 

Rep.  818.  Hill    V,  Wooster,    132    U.   S.  693,  rr* 

Whothor  tho  Bofpoadont  or   a    Third  versing  Wooster  v.  Hill,  32  Fed.   Rep. 

Party  was  entitled  to  piiority  of  inven-  830. 

tion  does  not  enter  into  the  inquiry,  the  8.  Illingworth  v,  Atha,  43  Fed.  Rep. 

court    being    limited  to    the  inquiry  141;    Union   Paper-Bag  Mach.  Co.  v, 

whether  the  complainant  was  the  first  Crane,  i  Holmes  (U.  S.)  429;  Whipple 

inventor.    Christie  v,  Seybold,  55  Fed.  v.  Miner,  15  Fed.  Rep.  117;  Standard 

Rep.  69.  Cartridge  Co.  v,  Peters  Cartridge  Co., 

Tntaftldoncy  in  tho  Spooifleatioii  in  the  69  Fed.    Rep.  408,  affirming  77   Fed. 

patent  issued   is  not  involved  in  the  Rep.  630;  Morgan  v,  Daniels,  153  U. 

case    and    cannot    be    inquired    into.  S.  120. 

Standard  Cartridge  Co.  v.  Peters  Cart-  Upon  tho  Koro  Bnggoftion  that  tho  Com- 

ridge  Co.,  69  Fed.  Rep.  408.  mistionor  Waa   Miotakon  it  would    be 

Abandonmont  of  Application  by  Ftdlnro  highly  improper  to  enjoin  the  success- 

to  Proooonto. — Although  a  suit  in  equity  ful  applicant  in  an  interference  case 

is  not  technically  an  appeal,  yet  it  is  from  receiving  his  patent.     Whipple  v, 

in  fact  and  necessarily  a  part  of  the  Miner,  15  Fed.  Rep.  117;  Illingworth 

application  for  a   patent,  and   if  the  v,  Atha,  42  Fed.    Kep.  141,  following 

applicant  has  abandoned  his  right  by  Union  Paper- Bag  Mach.  Co.  v.  Crane, 

failure   to    prosecute    his  application  t  Holmes  (U.  S.)  429. 

within   the  time  limited  by  law,  the  4.  Acts  July  4,  1836,  §  16;  March  3, 

court  will  pass  upon  the  question,  and  1839,  §  10;   July  8,  1870,  %  52;    Rev. 

if  the  delay  is  not  shown  to  have  been  Stat.,  §  4915- 

unavoidable,  will  not  adjudge  that  the  Limit  of  A4jndioation  —  Ii^Jnnetion. — 

applicant  is  by  law  entitled  to  receive  a  The  power  of  the  court,  under  Rev. 

patent.     Gandy  v.  Marble,   122  U.S.  Stat.,  §  4915,  is  limited  to  an  adjudica- 

432.  tion  that  the  unsuccessful  applicant  on 

8.  InTontion  Xnat  Bo  Patontablo.  —  No  interference  proceedings  is  entitled  to 
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Inttrfcrmoa  and  Priority  of  Inrontioii.  —  By  the  great  controlling 
weight  of  authority,  the  only  questions  which  can  be  considered 
by  the  court  in  a  suit  to  avoid  a  conflicting  patent,  are  those  of 
interference  and  priority  of  invention.*  Therefore  no  other 
issues  can  be  raised  by  the  pleadings,  and  if  it  is  attempted  to 
raise  others  they  may  be  stricken  out  or  overruled.* 

questions  involved,  but  will  retain  the  Co.,  57  Fed.  Rep.  601.    S^t  contra^  Fos- 

bill  until  the  court  in  the  former  suit  ter  v,  Lindsay,  3   Dill.  (U.  S.)  126,  9 

has  made  a  final  decision  between  the  Fed.  Cas.  Nos.  4,975  and  4,976. 

conflicting  patents.     Lockwood  v.  Cut-  Questions  of  the  Duration  of  Either 

ter  Tower  Co.,  11  Fed.  Rep.  724.    See  Patent^  by  reason  of  the  existence  of  a 

also  in  general  article  Another  Suit  foreign  patent,  which  would  involve  in- 

Pbnding,  vol.  I,  p.  750.  cidenuliy  the  question  of  the  identity 

1.  Pentlarge  v,  Pentlarse,   19  Fed.  of  the   two,   are  equally  beyond    the 

Rep.  817;  Lockwood  v,  Cleveland,  20  power  of  the  court.    Electrical  Accumu- 

Fed.  Rep.  164;  Sawder  v,  Massey,  25  lator  Co.  v.  Brush  Electric  Co.,  44  Fed. 

Fed.  Rep.  144:  American  Clay-Bird  Co.  Rep.  602. 

V,  Ligowski  Clay.Pigeon  Co..  31  Fed.  BiU  for  Infringemtat  in  Additioa  to 

Rep.  466;  Electrical  Accumulator  Co.  AvoidanM.  —  A    distinction    has   been 

V.  Brush  Electric  Co.,  44  Fed.  Rep.  602;  made  between  a  case  brought  solely  to 

Stonemetz  Printers'  Machinery  Co.  v.  declare  an  interfering  patent  void  and 

Brown  Folding  Mach.  Co.,  46  Fed.  Rt p.  one  in  which  in  addition  to  this  the  bill 

72:  Nathan  Mfg.  Co.  v,  Craig,  47  Fed.  is  brought  for  infringement;  and  it  is 

Rep.  522,  49  Fed.  Rep.  370.     See  also  said  or  intimated  that  in  the  latter  case 

Mowrv  V.  Whitney,  14  Wall.  (U.  S.)  434.  every  (question  which  might  properly 

Avoidiiig  Pattnt  on  Any  Gronnd  Adndi-  be  put  m  issue  in  an  ordinary  suit  for 
tiblo  in  Infringomont  Suit.  —  In  Foster  v,  infringement  might  be  raised.  Electric 
Lindsay,  3  Dill.  (U.  S.)  126,  9  Fed.  Cas.  Accumulator  Co.  v.  Brush  Electric  Co., 
Nos.  4,975  and  4,976,  it  was  held  that  44Fed.  Rep.  602;  Holliday  v.  Pickhardt, 
the  court  might  declare  either  of  the  29  Fed.  Rep.  853;  Stonemetz  Printers' 
patents  void  on  any  ground  which  Machinery  Co.  v.  Brown  Folding  Mach. 
could  be  used  to  invalidate  it  in  an  in-  Co.,  46  Fed.  Rep.  72. 
fringementsuit.  The  cases  above  cited  But  where  a  bill  prays  that  the  de- 
disapprove  this  decision  and  show  that  fendant's  patent  be  adjudged  void  by 
it  is  not  the  law.  As  was  said  in  Pent-  reason  of  its  interference  with  the  plain- 
large  V,  Pentlarge,  19  Fed.  Rep.  817,  *'  if  tiff's  patent,  and  the  answer  prays  that 
the  defendant  in  such  an  action  may  the  plaintiff's  patent  may  be  declared 
attack  the  plaintiff's  invention  upon  void  and  that  the  plaintiff  be  restrained 
any  ground  which  the  statute  permits  from  disposing  of  it,  or  making  use  of 
to  be  set  .up  by  answer  in  an  action  for  it  directly  or  indirectly,  the  court  is  not 
infringement,  it  would  often  result  that  justified  in  treating  either  pleading  as 
the  proceeding  would  fail  to  secure  an  a  bill  for  infringement,  in  order  to  allow 
adjudication  of  the  question  of  interfer-  questions  outside  of  interference  or 
ence  and  so  the  proceeding  be  rendered  priority  to  be  raised.  Electrical  Ac- 
futile  for  the  purpose  which  the  sut-  cumulator  Co.  v.  Brush  Electric  Co.. 
ute  intended  should  be  accomplished."  44  Fed.  Rep.  602. 

The  Invalidity  of  a  Patent  for  other  8.  Pentlarge   v,  Pentlarge,  19  Fed. 

reasons  than  priority  of  invention  is  Rep.  817,  disapproving  Foster  v.  Lind- 

not  in  issue  in  this  proceeding.     Stone-  say,  3  Dill.  (U.  S.)  126.     And  see  the 

metz  Printers'  Machinerv  Co.  v.  Brown  cases  cited  in  the  preceding  note. 

Folding  Mach.  Co.,  46  Fed.  Rep.  72.  W eeoiiity  of  Bxprosily  Ponying  Inttrfor- 

Want  of  Novelty^  Prior  Use  or  KnowU  onoo.  —  Where  a  bill  is  brought  for  the 

edge^   is  not   material   and  cannot   be  avoidance  of  an  interfering  patent,  and 

litigated.     Lockwood  r.  Cleveland,  20  defendant  wishes  to  show  that  there  is 

Fed.  Rep.  164;  Electrical  Accumulator  no  interference,  he  should   expressly 

Co.  V,  Brush  Electric  Co.,  44  Fed.  Rep.  deny  it  in  his  answer  and  not  impliedly 

602;    Pentlarge  v.   Pentlarge,  19  Fed.  admit  it.   Gold,  etc..  Ore  Separating  Co. 

Rep.  817;  Nathan  Mfg.  Co.  v,  Craig,  %\   U.    S.   Disintegrating    Ore  Co.,   6 

47  Fed.  Rep.   522:  Stonemetz  Printers'  Blatchf.  (U.  S.)  307. 

MachineryCo.z'.  Brown  Folding  Mach.  And  it  is  not  necessary  to  inquire 
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«ff  uA  BolM  fttfttaiaf  FrMttdiif .  —  This  proceeding  against 
an  interfering  patent  is  an  independent  proceeding  upon  inde- 
pendent testimony  and  governed  by  the  usual  rules  applicable  to 
suit  in  equity.^ 

t.  Ths   BQl  —  a.    NECES6ARY  AND    PROPER  ALLEGATIONS.  — 

The  bill  as  in  other  suits  in  equity  should  contain  all  the  allega- 
tions proper  and  necessary  to  sustain  the  suit.* 

*.  Joinder  of  Causes  of  Action  —  Interference  and 
Infringement.  —  A  bill  which  prays  an  adjudication  concern- 
ing conflicting  patents,  and  also  alleges  an  infringement  of  the 
plaintiCTs  patent  and  prays  an  accounting  and  damafi^es  is  not 
demurrable  for  misjoinder  of  causes  of  action;  and  there  is,  it 
would  seem,  no  objection  to  so  framing  the  bill.' 

c.  Supplemental  Bill.  —  A  supplemental  bill  or  an  original 
one  in  the  nature  thereof  may,  as  in  other  suits  in  equity,  at 
times  be  allowed.** 

vImUmt    there  was  an    iaurference,  OwMnhlp  tf  latiftaiBg  Patnt  bj  !)•- 

vkcra  tlw  aaswer  does  not  deny  but  tedaat.  —  The  bill  must  show  that  the 

fatlKr  faapliedly  admits  it.    Garratt  v.  interfering  patent  is  owned  by  the  de- 

Scfliefft.  98  U.  S.  75.  fendant  in  order  to  be  good  as  against 

WWrc  the  answer  denies  the  inter-  a  special  demurrer.     Nathan  Mfg.  Co. 

feteace  and  it  is  apparent  there  is  none,  v,  Craig,  47  Fed.  Rep.  522. 

Che  bOl  wiU  be  dismissed.      Nathan  Ml  MiH  VtntiiTS  Frtor  KMwMfS 

Mff .  Co.  V.  Craig,  49  Fed.  Rep.  370.  and  ViS.  —  A  bill  to  declare  an  interfer- 

if  laliiif  m  IMwiitwInf  (law*  ing  patent  void  must  show  that  the 


In  a  suit  under  section  4918,  plaintiff's  patent  was  not  known,  used, 

the  qoestioo  whether  an   interference  sold,  etc.,   for  more  than  two  Tears 

«sists  or  001  is  one  which  roust  be  de-  prior  to  his  application,  else  it  will  be 

termiaed  from  an  inspection    of  the  bad  on  demurrer.    Nathan  Mfg.  Co.  v, 

plcadiagB  and  proofs,  and  is  no  more  Craig,  47  Fed.  Rep.  522. 

10  he  raised  upon  a  petition  by  the  XiotpCiMM  to  ImpotiMat  Allsgatioai. 

pisintig  for  leare  to  dismiss  its  till  —  If  an  allegation  in  a  bill  for  relief 

chaa  is  the  question  of  the  priority  of  against  a  conflicting  patent  is  not  ma- 

chc  respective  patents.    Electrical  Ac-  terial    and    pertinent,    the    objection 

cam ■iator  Co.  v.  Brush  Electric  Co.,  should  be  made  by  exception  and  not 

44  Fed.  Rep.  609.  bv    demurrer.      Stonemetz     Printers' 

L  Ecaaben   v,    Appleton,    67    Fed.  Machinery  Co.  v.  Brown  Folding  Mach. 

Rep.  917:  fm  re  Squire,  22  Fed.  Cas.  Co.,  46  Fed.  Rep.  72. 

No.  13,960.  8.  Leach  v.  Chandler,  18  Fed.  Rep. 

IksBMMlMtf  thaFMMl  Mist  upon  962;  Swift  c^.  Jenks,  19  Fed.  Rep.  642; 

the  qaescioo  of  priority  of  invention  is  Holllday  v.   f'ickhardt,  29  Fed.  Rep. 

etiikd  CO  great  weight  and  must  be  853;     American     Roll- Paper    Co.    v, 

ofLfcoie   by  testimony    sulBcient    in  Knopp,  44  Fed.  Rep.  611;  Stonemetz 

character  and  amount  to  carry  thorough  Printers'    Machinery    Co.,  v.    Brown 

irictioo.     Ecaubert  v,  Appleton,  67  Folding  Mach.  Co..  46  Fed.  Rep.  72; 


Fed.  Rep.  917.  Ayling  v.  Hull,  2  Cliff.  (U.  S.)  494,  2 

^    Immm  tt  Hm  Hrj  mav  be  ordered  in  Fed.  Cas.  No.  686.    See  Electrical  Ac- 

a  flvit  for  the  repeal  of  interfering  pat-  cumulator  Co.  v.  Brush  Electric  Co., 

cats  for    iaf  riagement,  if    the    court  44  Fed.  Rep.  602. 

deems  it  necessary  to  do  so;  otherwise,  4.  Mtiaf  Vp   IHsehlmrs   in   Patsnt 

where  it  is  00c  necessary  or  proper  so  Mies.  —  In  a  suit  under  Rev.   Stat., 

CO  do.     Aylsog  r.  Hull,  2  Cliff.  (U.  S.)  S4918,  to  set  aside  an  interfering  pat- 

494»  9  Fed«   £as.   No.  686.     See  also  ent,  the  plaintiff  filed  a  supplemental 

fc«c«BlJy  article  Issues  to  the  Jury,  bill,  alleging  that  since  filing  certain 

vo^  If.  p.  599-  disclaimers  in  the  Patent  Office,  his  pat- 

i.    See  ffeoerally   article    Bills    in  ent  did  not  interfere  with  the  defend^ 

Egcmr.  vol.  5,  p.  335*  ant's,  and  prajring  that  his  original  bill 
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d.  Dismissal  of  Bill.  —  One  of  the  main  objects  of  this  pro- 
ceeding being  to  finally  determine  the  question  of  priority  of 
invention,  the  court  will  not  ordinarily  allow  the  litigation  to  be 
terminated  by  dismissing  the  bill.^ 

3.  Affirmative  Belief  under  Answer  or  Cross-bill  —  Heoessitj  to  me 
Croee-biU.  —  Since  the  court  has  power  under  the  statute  to  declare 
either  of  the  patents  void,  the  defendant  under  his  answer  to 
the  bill  can  have  any  affirmative  relief  to  which  he  is  entitled,  and 
it  is  not  necessary  for  him  to  file  a  cross-bill  praying  that  the 
complainant's  patent  be  declared  void.*  But  it  is  believed  the 
weight  of  authority  is  in  favor  of  allowing  such  cross-bill  to  be 
filed  if  the  defendant  so  desires.* 

4.  The  Decree.  —  The  court  may  declare  either  patent,  but  not 
both  patents,  void.* 

be  dismissed.  The  court  held  that  was  not  permissible;  that  the  defend- 
since,  in  the  absence  of  a  cross-bill,  ant's  rights  to  affirmative  relief  under 
there  was  no  other  way  by  which  the  his  cross-bill  could  not  be  injuriously 
facts  could  be  made  to  appear,  the  sup-  affected  by  the  plaintiff's  assignment; 
plemental  bill  would  be  allowed  to  and  that  if  the  court  should  decree  ad- 
stand,  the  defendant  praying  for  affirm-  versely  to  the  validity  of  the  assigned 
ative  relief.  Electrical  Accumulator  Co.  patent,  the  assignee  would  be  bound  by 
V.  Brush  Electric  Co.,  44  Fed.  Rep.  the  result.  Ecaubert  v.  Appleton,  67 
602.  Fed.  Rep.  917. 

Bringing  In  Aaeignoe  Pendente  Lite.  —  Tht  Assignee  May   File  an  Original 

The  assignee  of  a  patent  pendente  lite  Bill  in  the  nature  of  a  supplemental 

may  be  made  a  party  to  the  proceed-  bill,  and  if  successful  have  a  decree  en- 

ings  by  an  original  bill  in  the  nature  of  tered  in  his  favor.     Ecaubert  v,  Apple- 

a  supplemental  bill.     Ecaubert  v,  Ap-  ton,  67  Fed.  Rep.  917. 

pleton,  67  Fed.  Rep.  917.  2.  Lock  wood  v.  Cleaveland,  6  Fed. 

1.  Heither  Bill  nor  cSrota-biU  Should  Be  Rep.  721;  Gold,  etc..  Ore  Separating 

Dismissed.  —  As  the  very  object  of  the  Co.  v.  U.  S.  Disintegrating  Ore  Co.,  6 

statute  is  to  save  the  necessity  of  two  Blatchf.  (U.  S.)  307;  Union  Paper-Bag 

suits,  it  would  be  manifestly  unjust  to  Mach.  Co.  v.  Crane,  6  Pat.  Off.  Gaz. 

permit  either  the  plaintiff  or  defendant  801,  24  Fed.  Cas.  No.  I4»388;  Foster  v, 

to  put  an  end  to  the  litigation  by  dis-  Lindsay,  3  Dill.  (U.  S.)  126;  Mowry  v, 

missing  the  bill   or  cross-bill.     Where  Whitney,  14  Wall.  (U.  S.)  440.     See  also 

the  litigation  has  been  pending  for  a  Lockwood  v.  Cleaveland,  18  Fed.  Rep. 

longtime,  and  the  defendant  is  entitled  37,  20  Fed.  Rep.  164;  Electrical  Accu- 

under  his  answer  to  an  affirmative  de-  mulator  Co.  v.  Brush  Electric  Co.,  44 

cree   declaring  the   invalidity    of    the  Fed.  Rep.  602. 

plaintiff's  patent,  in  case  he  succeeds  in  3.  American  Clay-Bird  Co.  v.  Ligow. 

establishing  the   priority   of  his  own,  ski  Clay-Pigeon  Co.,  31  Fed.  Rep.  466; 

and  relying  on  this  has  neglected  to  in-  Electric   Accumulator    Co.   v.    Brush 

stitute  a  cross  cause,  the  plaintiff  will  Electric  Co.,  44  Fed.  Rep.  602.     See 

not  be    allowed    to   dismiss  his  bill,  also  Ecaubert    v.  Appleton,    67  Fed. 

Electrical  Accumulator  Co.   v.  Brush  Rep.  917,  in  which  case  the  defendant 

Electric  Co.,  44  Fed.  Rep.  602.  sought  affirmative  relief  by  cross-bill, 

Aaeignment  bj  Plaintiif  Pendente  Lite  no  objection  was  made  thereto,  and  the 

Hot  Ground  for  DismiBsal.  —  In  a  suit  court  evidently  considered  it  the  proper 

under  Rev.  Stat.,  §4918,  the  defendant  practice.     But  see  Lockwood  v.  Cleave- 

moved  for  a  dismissal  of  the  plaintiff's  land,  6  Fed    Rep.  721,  holding  that  a 

bill,  because  the  plaintiff  pendente  lite  cross-bill  should  be  dismissed  as  im- 

had  assigned  his  patent  and  all  rights  providently  filed. 

thereunder,   but  without  prejudice  to  4.  American  Clay- Bird  Co.  z^.  Ligow- 

the  assignee's  right  to  apply  for  leave  ski  Clay-Pigeon  Co.,  31  Fed.  Rep.  466. 

to  file  an  original  bill  in   the  nature  But  see  contra^  Foster  v.  Lindsay,  3 

of  a  supplemental  bill.    The  court  held  Dill.  (U.  S.)  126.  9  Fed.  Cas.  Noe.  4,975, 

that  a  peremptory  dismissal  of  the  bill  4,976. 
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\m  emt  Foil  mtlkt  —  The  power  conferred  on  the  court  not 
only  enables  it  to  decree  a  final  remedy  but  to  protect  the  sub- 
ject matter  of  the  decree,  and  it  has  the  power  to  gjrant  relief  by 
injunction,  or  otherwise  protect  either  party  in  any  rights  to 
which  he  is  by  law  entitled.^ 

▼n.  KSPXAL  OB  Cavoillatiov  or  Lettseb  Patskt  —  1.  By 
>foe<M  in  Vatiuro  of  Seiro  Faoias.  —  By  the  A«u  of  1790  and  1798  provi- 
sion was  made  for  the  issuance  of  process  in  the  nature  of  a  scire 
facias  to  repeal  a  patent  obtained  surreptitiously  or  upon  false 
suggestions ;  *  but  these  statutes  were  repealed  by  a  subsequent 
act  which  made  no  provision  for  such  a  proceeding,  and  at  the 
present  time  it  does  not  exist.* 

1  Bj  Suit  in  Equity  by  Vnited  Statei  — tf.  Whether  and 
When  Maintained.  —  Before  the  question  came  directly  before 
the  United  States  Supreme  Court,  there  was  considerable  con- 
flict as  to  whether,  in  the  absence  of  express  statutory  provision, 
the  United  States  can  maintain  a  suit  in  equity  for  the  repeal 
or  cancellation  of  letters  patent.  Some  of  the  cases  strongly 
asserted  that  such  a  proceeding  cannot  be  had,  at  least  upon  any 
ground  which  is  allowed  as  a  defense  in  an  infringement  suit.** 

L  Pocter  v.  Dixon,  5  Blatchf.  (U.  S.)  L.  322,  was  a  subtuntial  re-enactment 

tto.  IQ  Feet  Cas.   No.  11,325;  Palmer  of  Act  April   10,  1790,  g  5,  which  act, 

Poeamaiic  Tire  Co.  v.  Lozier,  69  Fed.  however,  Act  1793  repealed. 
Rep.  346.  Tht  Oomtmetioiiof  tiiA  Statute  and  the 

Bmtm   if   iuimlMWt   Wh«re   Patent  nature  of  the  proceedings  thereon  will 

▼iM.  —  If  the  court  holds  that  either  of  be    found     in-  the     following    cases: 

the  pateou  is  void,  it  should  enter-  a  Thompson  v,  Haight,  23  Fed.  Cas.  No. 

decree  annnUing  the  patent  and  should  13.956;  Wood  v.  Williams,  Gilp.  (U.  S.) 

floc  merely  dismiss  the  bill  or  enter  a  517,  30  Fed.  Cas.   No.  17,968;    Ex  p. 

judgment  against  the  defendant.     Fos-  Wood,  9  Wheat.  (U.  S.)  603;  Stearns  v. 

ler  r.   Lindsay.  3  Dill.  (U.  S.)  126,  9  Barrett,  x   Mason  (U.  S.)  153.  22  Fed. 

Fed.  Cas.  No.  4,976.  Cas,    No.    13,337;    Union    Paper-Bag 

Jm  tk»  Item  cf  a  Bmtm  declaring  a  Mach.  Co.  v.  Crane,  i  Holmes  (U.  S.) 

patent  void,  see  Starges r.  Van  H age n,  429,24  Fed.  Cas.   No.  14,388;  Delano 

6  Fisher  Pat.  Cas.  572, 23  Fed.  Cas.  No.  v,  Scott,  Gilp.  (U.  S.)  489,  7  Fed.  Cas. 

13,570.  No.  3,753;  McGaw  v.  Bryan,  16  Fed. 

Int»aitka  t»  BattnlB  Aette  at  Law.  Cas.  No.  8,793. 
^  In  a  suit  in  equity  under  Rev.  Stat.,        8.  Act  July  4,  1836,  5  Stat,  at  L.  123, 

1 4918,  the  court  will  not  grant  an  in-  124. 

junction  to  restrain  the  prosecution  of        4.  Atty.-Gen.  v.  Rumford  Chemical 

an  action  at  law  for  infringement,  where  Works,   32   Fed.    Rep.   609;    U.   S.  v. 

the  equity  suit  can  be  brought  to  trial  American  Bell  Telephone  Co.,  32  Fed. 

as  soon  as  the  action  at  law.     Palmer  Rep.  591,  which  latter  case  vfK%  reversed 

Pocomatic  Ttre  Co.  v,  Lozier,  69  Fed.  in  U.  S.  v.  American  Bell  Telephone 

Rep.  346.  Co..  128  U.  S.  315.     And  setcoM/ra,  U. 

•pHiifBMrM.  —  A  decree  enteted  in  S.  v.  Gunning,  18  Fed.  Rep.  511,22 
a  suit  Bocter  Rev.  Sut.,  §4918,  wiU  not  Fed.  Rep.  653,  23  Fed.  Rep.  668. 
be  opened  for  the  purpose  of  allowing  Tha  ArgnmMit  and  Bsasoa  adduced 
a  defense,  such  as  want  of  novelty,  against  the  jurisdiction  were  that  Con- 
which  canooc  be  litigated  in  such  a  gress  had  not  authorized  any  such  pro- 
proceeding.  Lock  wood  V.  Cleveland,  ceeding,  had  repealed  Act  1793.  which 
JO  Fed.  Rep.  164.  See  also  generally  allowed  a  scire  facias  to  issue  for  the 
anicJe  OruffifG.  Amending  and  Va-  repeal  of  a  patent  and  had  considered 
OTTv:  Jt'DCMZKTS,  oMie,  p.  202.  that  the  public  as  well  as  the  patentee 

i.  Act  Feb.  3i,  1793,  8  io«  >  Stat,  at  was  sufficiently  protected  by  the  pro- 
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Traod,  Kittain,  or  Aoeidoat.  —  The  Supreme  Court  of  the  United 
States  decided  that  the  United  States  *  has  a  standing  in  court, 
either  in  the  dischai^e  of  its  oblie^tion  to  protect  the  public 
against  a  monopoly  it  has  wrongful^  created,  or  simply  because 
it  owes  a  duty  to  other  patentees  to  secure  to  them  the  full 
enjoyment  of  the  rights  which  it  has  conferred  by  its  patents 
upon  them.  And  it  is  held  that  where  a  patent  has  been 
obtained  by  fraud,  by  mistake,  or  by  accident,  a  suit  in  equity 
by  the  United  States  against  the  patentee  for  the  repeal  of  the 
patent  is  the  proper  remedy,  although  there  is  no  act  of  Congress 
expressly  authorizing  such  procedure,  and  although  the  Act  of 
1793,  which  authorized  a  scire  facias  to  issue,  to  declare  a  patent 

visions  of  Acts  1836,  1859,  and  1870,  is  the  proper  remedy  on  behalf  of  the 

whereby  an  appeal  was  allowed  from  United  States  when  a  patent  for  an  in- 

the  commissioner's  decision,  a  proceed-  vention  has  been  obtained  by  fraud, 

ing  by  bill  in  ec^uity  was  authorized  U.  S.  v.  Gunning,  18  Fed.  Rep.  511,  22 

where  an  application  for  a  patent  was  Fed.  Rep.  653,  23  Fed.  Rep.  668. 
wrongfully  refused,  or  where  two  in-        In  other  cases  it  has  been  held  that 

terfering  patents  had  been  granted,  and  where  fraud  can  be  s^t  up  as  a  defense 

almost  any  defense  was  permitted  in  a  to  mn  infringement  suit,  it  is  better  to 

suit  for  infringement.    Atty.-Gen.   v,  adjudicate  the  question  in  such  mode 

Rumford    Chemical    Works,   32  Fed.  rather  than  allow  the  maintenance  of  a 

Rep.  609;  U.  S.  V,  American  Bell  Tele-  suit  in  equity  by  thci  government  for 

phone  Co.,  3a  Fed.  Rep.  591.  Xht  repeal  of  the  patent.     U.  S.  v,  Fra- 

ChmmAi  Adminibto  m  «  IMnuM.  —  It  zer,  92  Fed.  Rep.  106;  U.  S.  v,  Colgate, 

was  held  that  it  was  better  to  leave  the  21  Fed.  Rep.  318,  32  Fed.  Rep.  624. 
litigation  of  questions  conttitoting  a        In  thr^  cases  in  the  Supreme  Court 

defense  in  infringement  cases  to  th^  it  is  strongly  intimated  that  whfcre  a 

parties  directly  interested  rather  than  patent  has  bteen  improvidfently  issued 

that  the  government  Bhould  lend  its  or  fraudulently  obtained,   the  proper 

name  to  a  suit  to  cancel  a  patent  whi<^  remedy  is  m  bill  in  equity  by  the  United 

was  really  in  the  interest  of  private  par-  States    for  the  rep<^l  of  the  patent, 

ties.     U.    S.  V.  Frazer,  92  f^ed.  Rep.  Providence  Rubber  Co.  v,  Goodyear,  9 

106;  U.  S.  V,  Colgate,  21  Fed.  Rep.  318.  Wall.  (U.  S.)  788;  Mowry  v,  Whitney, 

But  a  suit  bv  the  government  to  cancel  14  Wall.  (U.  S.)434;  Mahn  v,  Harwood, 

a  patent  will  not  be  sustained  upon  112  U.  S.  354. 

grounds  which  had  already  been  set  But  it  has  been  said  that  the  lan- 
up  in  an  infringement  suit  in  which  the  guage  of  the  above  cases  is  mere  dicta, 
patent  was  sustained.  U.  S.  v.  Col-  and  that  the  court  did  not  intend  to  and 
gate,  32  Fed.  Rep.  624.  did  not  decide  that  such  a  bUl  is  main- 
Grounds  Hot  Admiisiblo  as  m  Bcfonse.  uinable.    It  was  explained  that  these 

—  If  the  patent  is  invalid  upon  grounds  were  actions  for  the  repeal  of  an  exten- 
not  admissible  as  a  defense  to  an  in-  sion  or  reissue  of  a  patent  obtained  by 
fringement  suit,  it  is  said  that  its  valid-  fraudulent  means,  which,  at  that  time, 
ity  is  to  be  determined  in  a  direct  was  not  a  defense  to  a  suit  for  an  in- 
proceeding  to  set  aside  the  patent  by  fringement.  And  it  was  held  that 
scire  facias  or  by  bill  or  information,  since  the  defense  of  fraud  or  false 
Doughty  V,  West,  6  Blatchf.  (U.  S.)  suggestion  was  afterwards  allowed  in 
429,  7  Fed.  Cas.  No.  4*028;  Hoe  v.  Cot-  an  infringement  suit,  the  government 
trell,  I  Fed.  Rep.  597;  Seymour  v.  Os-  could  not  maintain  a  suit  in  equity  to 
borne,  11  Wall.  (U.  S.)  516;  Jackson  v,  repeal  a  patent  on  this  ground.  U.  S. 
Lawton,  10  Johns.  (N.  Y.)  23.  See  also  v,  American  Bell  Telephone  Co.,  32 
Providence  Rubber  Co.  ».  Goodyear,  Fed.  Rep.  591;  Atty.-Gen.  v,  Rumford 
9  Wall.  (U.S.)  788;  Mowry  r.  Whitney.  Chemical  Works,  32  Fed.  Rep.  609. 
14  Wall.  (U.  S.)  434;  Mahn  v.  Har-  These  cases  were  overruled  by  the  Su- 
wood,  112  U.  S.  354.  preme  Court  in  U.  S,  v,  American  Bell 

Traud,  False  Snggostion,  Xistako,  ete.    Telephone  Co.,  128  U.  S.  315. 159  U.  S. 

—  It  has  been  held  that  a  bill  in  equity    548.    See  text  and  note  following. 
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* 

void,  had  been  repealed,  and  though  the  United  States  Revised 
Statutes  allows  a  defendant,  in  a  suit  for  infringement,  to  set  up 
as  a  defense  that  the  patent  was  procured  by  fraud  or  deceit.* 

Error  of  Jvdgmont  of  Patont  OflLoo.  —  But  it  is  declared  that  the 
courts  of  the  United  States,  sitting  as  courts  of  equity,  cannot 
entertain  jurisdiction  of  a  suit  by  the  United  States  to  set  aside 
a  patent  for  an  invention  on  the  mere  ground  of  error  of  judg- 
ment on  the  part  of  the  Patent  Office.* 

1.  U.  S.  V,  American  Bell  Telephone  one  charged  with  infringement  either 
Co.,  128  U.  S.  315,  rn/ersing  32  Fed.  at  law  or  in  equity,  the  government,  if 
Rep.  591.  See  also  U.  S.  v,  American  seeking  simply  to  protect  the  right  of 
Bell  Telephone  Co.,  159  U.  S.  548,  167  an  individual,  ought  not  to  be  permit- 
U.  S.  224.  ted  to  maintain  a  suit  in  equity  to  can- 
Bight  of  OoTommont  and  Private  In-  eel  a  patent  on  the  above  ground, 
dividual  to  Bring  Suit.  —  The  principle  because  it  constitutes  a  perfect  defense 
is  established  that  the  right  to  bring  a  in  any  action  brought  bv  a  patentee; 
suit  in  chancery  to  cancel  or  annul  a  and  it  seems  the  result  is  the  same  if 
patent  issued  by  the  United  States  lies  the  government  is  only  seeking  to  pro- 
with  the  government*  and  this  is  the  tect  the  public  at  large,  for  the  public 
reason  a  private  citizen  cannot,  for  is  but  the  aggregation  of  all  the  indi- 
himself,  bring  such  a  suit.  U.  S.  v,  viduals.  U.  S.  v.  American  Bell  Tele- 
American  Bell  Telephone  Co.,  128  U.  phone  Co.,  167  U.  S.  224. 
S.  315,  reverting  32  Fed.  Rep.  591,  and  Boftraiaing  Prooectttioa  of  Snili  for  la* 
afhroving  Mowry  v,  Whitney,  14  Wall.  fUnfOBioat.  -~  In  a  suit  brought  by  di- 
(U.  S.)  434,  wherein  it  was  held  that  all  rection  of  the  attorney-general  to  repeal 
suits  to  set  aside,  annul,  or  declare  void  letters  patent  a  motion  for  a  prelim- 
a  patent  must  be  brought  by  or  on  be-  inary  injunction  to  restrain  the  com- 
hadf  of  the  government,  except  in  the  mencement  or  prosecution  of  suits  for 
two  cases  provided  by  statute,  viz.,  infringement  will  not  be  granted.  The 
where  there  are  conflicting  claims  to  a  infringement  of  a  patent  is  a  trespass 
patent  or  where  there  are  two  interfer-  upon  the  exclusive  rights  granted,  but 
ing  patents.  See  also  Meserole  v,  the  United  States,  as  an  owner  or  pro- 
Union  Paper  Collar  Co.,  6  Blatchf.  (U.  prietor,  has  no  interest  in  promoting 
S)356,  17  Fed.  Cas.  No.  9,488.  And  such  trespasses;  and  their  prevention, 
see  Celluloid  Mfg.  Co.  v.  Goodyear  or  the  prosecution  of  suits  for  their 
Dental  Vulcanite  Co.,  13  Blatchf.  (U.  commission,  cannot  be  an  injury  to  the 
S.)  375.  5  Fed.  Cas.  No.  2,543,  holding  United  States,  as  a  proprietor.  If  the 
that  a  suit  in  substance  to  limit  the  patent  is  repealed  the  suit  may  fall  or 
effect  of  a  patent,  to  declare  that  it  may  not;  but  at  any  rate  the  matter  is 
does  not  extend  to  a  certain  class  of  entirely  between  the  parties  to  the  suit, 
cases,  and  pro  tanto  to  have  it  ad-  and  not  at  all  between  the  United 
judged  void  and  of  no  force,  can  onlv  States  and  either  of  the  parties.  U.  S. 
be  sustained  by  the  attorney-general,  v,  Colgate,  21  Fed.  Rep.  318. 
in  the  name  and  on  behalf  of  the  '8.  U.  S.  r.  American  Bell  Telephone 
United  States.  Co.,  167  U.  S.  224,  wherein  the  court 
Yaoation  of  Bzpirod  Bight.  —  A  bill  in  said:  '*  While  [in  U.  S.  t/.  American 
equity  to  vacate  the  extension  of  a  pat-  Bell  Telephone  Co.,  128  U.  S.  315,  and 
ent,  which  extension  expired  before  U.  S.  v,  American  Bell  Telephone  Co., 
the  proceeding  was  begun,  has  no  159  U.  S.  548]  there  was  rightfully 
equity  to  support  it  and  cannot  be  sus-  affirmed  the  power  of  the  government 
tained  on  demurrer.  Bourne  v.  Good-  to  proceed,  by  suit  in  equity,  against 
year,  9  Wall.  (U.  S.)  811.  See  also  one  who  had  wrongfully  obtained  a 
Mowry  v,  Whitney,  14  Wall.  (U.  S.)  patentforlandorforan  invention,  there 
436:  U.  S.  V,  Colgate,  21  Fed.  Rep.  318.  was  no  attempt  to  define  the  character 
BofSeauo  of  Prior  Patont  Open  in  In-  of  the  fraud  or  deceit  or  mistake,  or  the 
(Ungsnont  Snit. —  It  is  held  that,  since  extent  of  the  error  as  to  power,  which 
the  defense  that  a  patent  issued  was  must  be  established  before  a  decree 
already  covered  by  a  prior  patent  Is,  could  be  entered  canceling  the  patent, 
by  Rev.  Stat.,  §  4920,  open  to  every  It  was  not  affirmed  that  proof  of  any 
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b.  By  Whom  and  in  What  Name  Brought.  —  A  bill  to 
x>btain  the  cancellation  of  a  patent  must  be  brought  in  the  name 
and  on  behalf  of  the  United  States  by  the  Attorney-General  or 
the  proper  district  attorney.^ 

c.  Requisites  of  Bill.  —  The  bill  must  not  be  multifarious,* 
and,  if  brought  to  obtain  the  repeal  of  the  patent  on  the  ground 
of  fraud,  should  allege  the  fraud  with  sufficient  exactness.' 

d.  The  Decree.  —  The  decree  if  in  favor  of  the  United 
States  declares  the  patent  void  and  directs  the  letters  patent  to 
be  set  aside  or  canceled,  giving  costs  according  to  the  general 
rules.* 

fraud  or  deceit  or  the  existence  of  any  8.  Bill  AiialUiig  Two  P&ttnts.  —  A  biU 
error  on  the  part  of  the  officers  as  to  the  for  the  repeal  of  patents  because  of 
extent  of  their  power,  or  that  any  mis-  fraud  in  their  procurement  is  not  ob- 
take  in  the  instrument  was  sufficient  to  jectionable  for  multifariousness  be- 
justify  a  decree  of  cancellation.  Least  cause  it  assails  two  patents,  issued 
of  all  was  it  intended  to  be  affirmed  nearly  a  year  apart,  where  the  patents 
that  the  courts  of  the  United  States,  were  issued  to  the  same  parties,  re- 
sitting as  courts  of  equity,  could  enter-  lated  to  the  same  subject,  and  were 
tain  jurisdiction  of  a  suit  by  the  United  used  in  the  same  operation,  the  later 
States  to  set  aside  a  patent  for  an  in-  patent  being  for  an  improvement  upon 
vention  on  the  mere  ground  of  error  of  the  invention  of  the  earlier  ons.  U.  S. 
judgment  on  the  part  of  the  patent  offi-  v,  American  Bell  Telephone  Co.,  128 
cials.    That  would  be  an  attempt  on  the  U.  S.  315. 

part  of  the  courts  in  collateral  attack  to  3.  AUegation  of  liraud.  —  In  a  bill  to 

exercise  an  appellate  jurisdiction  over  procure  the  repeal  of  a  patent  for  fraud 

the  decisions  of  the  Patent  Office,  al-  in  obtaining  it,  it  is  sufficient  to  allege 

though  no  appellate  jurisdiction  has  that  the  patentee  knew  that  he  was  not 

been  by  the  statutes  conferred.''  the  first  inventor  and  t^at  his  efforts  to 

1.  It  Knit  Appear  on  the  Face  of  the  procure  the  patent  were  fraudulent,  be- 

BiU  that  the  suit  was  brought  on  be-  cause  he  was  aware  that  he  was  obtain, 

half  of  the  United  States  by  the  proper  ing    a   patent    to    which  he   was   not 

district  attorney  or  it  will  be  held  bad  entitled  in  law  or  in  equity.     All  the 

on    demurrer  as  not  stating    a    case  evidence   which   may    be  adduced   to 

which  entitles  the  United  States  to  the  prove  fraud  need  not  be  recited  in  the 

relief  sought.     U.   S.   v.   Doughty,   7  bill.     It  is  sufficient  if  the  main  facts 

Blatchf.  (U.  S.)  424,  25  Fed.  Cas.  No.  or  incidents  which  constitute  the  fraud 

14,986.  be  fairly  stated.     U.  S.   r.   American 

An  Information  in  the  Kame  of  an  In-  Bell  Telephone  Co.,  128  U.  S.  315. 
dividoal,  **  as  he  is  Attorney-General  4.  Trand  Clearly  Ettabliihed.  —  Before 
of  the  United  States,"  and  not  in  the  the  government  is  entitled  to  a  decree 
name  of  and  on  behalf  of  the  United  canceling  a  patent  for  an  invention  on 
States,  is  not  authorized  by  any  stat-  the  ground  that  it  had  been  fraud- 
ute,  sanctioned  by  any  precedent,  or  ulently  and  wrongfully  obtained,  it 
supported  by  the  authority  of  any  judi-  must,  as  in  the  case  of  a  like  suit  to 
ctal  decision;  and  a  demurrer  thereto  set  aside  a  patent  for  land,  establish 
will  be  sustained  and  the  information  the  fraud  and  the  wrong  by  testimony 
dismissed.  Atty.-Gen.  v,  Rumford  whichisclear,  convincing,  and  satisfac- 
Chemical  Works,  32  Fed.  Rep.  608.  tory.  U.  S.  v.  American  Bell  Tele- 
There  Is  Ho  Abfolute  Duty  Imposed  upon  phone  Co.,  167  U.  S.  224. 
the  Attorney-General  or  any  United  Costs.  —  Where  in  a  bill  in  equity  to 
States  attorney,  either  by  the  common  set  aside  a  patent  because  of  fraud  in 
law  or  by  any  statute,  to  institute  a  pro-  its  procurement,  one  of  the  defendants 
ceeding  to  annul  a  patent  for  an  inven-  is  not  connected  with  the  fraud,  and  is 
tion  when  applied  to  by  any  party  a  bona  fide  purchaser  for  value,  the 
asserting  its  invalidity  for  want  of  nov-  court  will  not  on  setting  aside  the  pat- 
elty.  New  York,  etc..  Coffee  Polishing  cnt  decree  costs  against  him.  U.  S.  v, 
Co.  V,  New  York  Coffee  Polishing  Co.,  Gunning,  22  Fed.  Rep  653. 
9  Fed.  Rep.  578.  Appeal  to  Supreme  Court.  ~  The  Su- 
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Tin  ACTIOV  TO  BlOOYBB  PlVALTT  —  1.  When  liet.  —  Proriiion  If; 

lUdo  by  atatuto  for  an  action  to  recover  a  penalty  from  any  person 
who  shall  mark  upon  any  article  made  or  used  by  him,  but  patented 
by  another,  the  name  of  such  patentee  or  the  word  "  patent," 
etc.,  without  the  patentee's  consent,  or  who  shall  mark  upon  any 
unpatented  article  the  word  **  patent,"  or  the  like,  with  intent  to 
deceive  the  public;  one-half  the  penaltv*to  go  to  the  informer 
and  the  other  half  to  the  United  States.* 

2.  Jurisdiction.  —  Under  the  Act  of  1870  this  action  is  to  be 
brought  in  the  District  Court  of  the  United  States*  for  the  dis- 
trict wherein  the  offense  is  committed,  /.  e.,  in  which  the  stamp- 
ing or  marking  was  actually  done.* 

3.  Parties — a.  Plaintiff  —  in  Oonsrai.  —  This  fui  tam  action 
may  be  brought  by  any  person  who  pleases  to  sue,  and  the 
plaintiff  need  nave  no  special  interest  in  the  subject  and  need  not 
have  sustained  any  actual  injury.* 

Aetion  in  Vame  of  Informer.  —  The  action  must  be  brought  in  the 
name  of  the  informer  and  not  in  the  name  of  the  United  States.* 
But  it  is  not  error  to  bring  the  action  in  the  name  of  the  plaintiff 
5uing  for  himself  as  well  as  the  United  States.* 

b.  Defendant.  —  The  defendant  should  be  the  person  who 

preme  Court  of  the  United  States  has  vided  for  by  the  latter  provision  con- 
jurisdiction  to  entertain  an  appeal  trols  and  limits  the  general  provisions, 
from  the  Circuit  Court  of  Appeals  in  a  Pentlarge  v.  Kirby,  19  Fed.  Rep.  501. 
suit  brought  by  the  Circuit  Court  for  The  Oitiienihip  of  tho  Pnrtiof  Is  imma- 
the  repeal  or  cancellation  of  a  patent,  terial.  The  action  must  be  brought  in 
U.  S.  V,  American  Bell  Telephone  Co.,  the  district  where  the  offense  is  com> 
159  U.  S.  548.  mitted.     Winne  v.  Snow,  19  Fed.  Rep. 

1.  Act  July  8,  1870,  §  39;  Rev.  Stat,,  507. 

^4901.     See  also  Act  Aug.  29,  1842,  §  5.  4.  Pentlarge  v.  Kirby,  19  Fed.  Rep. 

nis  Is  A  doi  Tam  Aotion.  —  Winne  v,  501;  Winne  v.  Snow,  19  Fed.  Rep.  507. 

Snow,  19  Fed.  Rep.  507;    Pentlarge  v.  See  also  Tompkins  v.  Butterfield,  25 

Kirby,  19  Fed.  Rep.  501.  Fed.  Rep.  556. 

8.  Act  July  8,  1870,  §  39;  Rev.  Sut.,  Any  Hatural  Penon  is  here  meant,  in 

^  4901.  accordance  with  the  general  rule  that 

ITndar  Aet  Angnit  89, 1842,  §  5,  the  ac-  qui  tam  actions  of  this  sort  cannot  be 

tion  was  to  be  brought  in  any  of  the  brought  by  a  corporation.    See  U.  S. 

•circuit  courts  of  the  United  States  or  v,  Morris,  2  Bond  (U.  S.)  27. 

In  any  of  the  district  courts  of  the  5.  U.  S.  v,  Morris,  2  Bond  (U.  S.)  27. 

United  Sutes  having  the  powers  and  6.  Winne  v.  Snow,  19  Fed.  Rep.  507, 

jurisdiction  of  a  circuit  court.     See  U.  in   which   case   it  was  held   that  the 

S.  V,  Morris,  2  Bond  (U.  S.)  27.  United  States  is   not   regarded   as    a 

8.  Winne  v.  Snow,  19  Fed.  Rep   507;  party  to  the  action,  as  the  form  of  the 

Pentlarge  v,  Kirby,  19  Fed.  Rep.  501.  title  indicates  only  that  it  is  a  qni  tam 

See  also  Hotchkiss  v,  Samuel  Cupples  action  prosecuted  by  the  informer  to 

Wooden-ware  Co.,  53  Fed.  Rep.  1018.  recover  a  statutory  penalty;    and  that 

In  A  DifMet  to  ^Bndeh  HaTe  Been  Car-  an  objection  of  misjoinder,  in  suing  in 

Tied  the  articles    falsely  marked,  this  the  name  of  the  plaintiff  as  well  as  the 

action  cannot  be  brought.     Rev.  Stat.,  United  States,  is  not  well  taken.    See 

§  732,  providing  that  a  suit  for  penal-  also  Oliphant  v.  Salem  Flouring  Mills 

ties  may  be  brought  in  any  one  of  all  Co.,  5  Sawy.  (U.  S.)  laS,  in  which  the 

the  districts  in  the  country  where  the  action   was  brought   by  the  plaintiff, 

defendant  at  the  time  may  be  found,  is  who  sued  for  himself  at  well  as  the 

inapplicable  to  a  suit  brought  under  United  States  and  no  objection  was 

-section  4901.    The  particular  case  pro-  made. 
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committed  the  offense,  though  it  has  been  held  that  a  corpora- 
tion may  be  sued  as  a  defendant.*  Yet  this  is  against  the  gen- 
eral rule  governing  qui  tarn  actions.* 

4.  Seolaration  or  Complaint — a.  Rules  of  Civil  Pleading 
Apply.  -^  The  sufficiency  of  the  declaration  or  complaint  in  the 
action  under  treatment  is  to  be  determined  according  to  the 
rules  applicable  to  civil  actions,  and  according  to  the  state  prac- 
tice in  similar  or  analogous  actions  at  common  law,  and  not 
according  to  the  analogies  of  criminal  procedure.* 

b.  Averment  of  Requisites  and  Essential  Facts.  —  The 

declaration  or  complaint  must  be  full  and  contain  all  requisite 
averments,  and  every  fact  essential  to  constitute  the  offense  must 
be  distinctly  alleged.* 

c.  Allegations  Not  Necessary  or  Pertinent. —  But  those 

allegations  which  are  neither  necessary,  pertinent,  nor  relevant 
should  not  be  made  part  of  the  complaint.^ 

1.  Tompkins  v.  Butterfield,  <5  Fed.  clauseof  Rev.  Stat.,  §4901.     Russell  r. 

Rep.  556.  Newark  Mach.  Co.,  55  Fed.  Rep.  297. 

8.  See  article  Penalties  and  Penal  VegatiTing  Ezoeptioiis.  —  Those  condi> 

Actions.  tioas  or  qualifications  which  the  statute 

8.  Fish  cr.  Manning,   31   Fed.    Rep.  itself  makes  exceptions  in  constituting 

340.     And  see  generally  article  Penal-  the  offense  should  be  negatived  in  the 

ties  and  Penal  Actions.  complaint.    Fish  r.  Manning,  31  Fed. 

4.  Fish   r.   Manning,   31   Fed.    Rep.  Rep.  340. 

340,  in  which  case  it  was  held  that  m  5.  Allegation  of  Deooptloii  whore  Pat- 

an   action  for  a   penalty   under  Rev.  ented  Az&ole  Stamped.  —  An  averment 

Stat.,  §  4901,  the  statute  imposing  it  in  a  complaint  that  sales  were  made 

and  the  section  thereof  must  be  pleaded  for  the  purpose  of  deceiving  the  public 

with  certainty,  and  that  it  is  improper  is   not  pertinent  to  a  cause  founded 

to  refer  to  different  statutes  without  upon  the  stamping  of  patented  articles, 

specifying  which  is  relied  on.  but  is  pertinent  only  where  the  stamp* 

Oomplalnt  Showiiiff  Laok  of  Hark  on  ing  is  upon  unpatented  articles.    This 

Oil|:inal  Artiole.  —  A  complaint  in   an  objection,   however,   is   not   available 

action   under   Rev.    Stat.,  §  4901,  for  upon  demurrer.     Fish  v.  Manning,  31 

stamping  the  word  "  patented  "  on  a  Fed.  Rep.  340. 

patented  article  without  authority,  is  ATorments  of  Speoial  Damage.  —  In  an 
demurrable  where  it  shows  that  the  action  to  recover  a  penalty  for  falsely 
original  articles  manufactured  by  the  marking  an  unpatented  article  with  the 
plaintiff  were  not  so  marked  as  re-  word  "  patented,*'  under  Rev.  Stau, 
quired  by  section  4900;  and  under  this  §  4901,  any  informer  is  entitled  to  the 
section,  where  the  character  of  the  arti-  same  recovery  as  any  other  person  spe- 
cie permits  it  to  be  stamped,  it  is  im-  cially  injured.  Therefore  matter  set 
material  that  the  cost  of  stamping  it  is  up  in  the  complaint  as  special  damage 
so  great  as  to  render  its  manufacture  to  the  plaintiff  is  unnecessary  and 
and  sale  unprofitable.  Smith  v,  Wal-  irrelevant;  but  where  this  special  mat- 
ton,  56  Fed.  Rep.  499.  ter  is  not  plainly  stated  as  a  separate 

Spedflo  and    Limited    Allegation  that  cause  of  action,  and  no  relief  is  prayed 

Artiolei  ITi^tented.  —  An  allegation  in  for  in  reference  to  it  as  irrelevant  mat- 

a  complaint  that   the  articles  marked  ter,  it  may  be  stricken  out  on  motion 

patented  were  not  covered  by  a  patent  under  the  New  York  Code  of  Proced- 

granted  on  a  certain  date,  or  any  other  ure,  but  it  cannot  be  objected  to  by  a 

patent  of  that  date,  is  a  specific  and  demurrer.     Winne  v.  Snow,   19  Fed. 

limited  allegation,  and  cannot  be  ex-  Rep.  507. 

panded  by  construction  into  a  general  Time  of  Stamping.  —  In  an  action  to 

allegation  that  they  were  unpatented,  recover  a  penalty  for  marking  patented 

so  as  to  bring  the  case  within  the  third  articles  made  by  the  defendant  without 
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d.  Averment  of  Patentability.  —  The  complaint  in  an 
action  to  recover  a  penalty  for  marking  the  word  **  patent "  on 
an  unpatented  article  need  not  allege  that  the  article  was 
capable  of  being  patented ;  the  statutory  penalty  applies  though 
the  article  was  not  a  patentable  one.' 

e.  Averment  of  Act  Contra  Formam  Statuti.  —  Since 

the  suit  for  the  penalty  is  founded  only  on  statute,  the  declara- 
tion or  complaint  must  aver  the  act  to  be  contra  formam  statuti.'^ 
/.  Allegata  et  Probata.  —  The  allegata  and  probata  must 
correspond.* 

IZ.  Obhebal  ,  JiraiBDicTiov  or  Sinis  ok  ob  Covcbkhihg  Patevtb 
—  1.  At  Law  or  in  Equity  — ^r.  Suits  for  Infringement  — 
(i)  In  General,  —  Where  a  patent  has  been  infringed,  the  party 
entitled  to  sue  may  maintain  an  action  for  damages  therefor  in  a 
court  of  law,  or  if  in  addition  to  damages  an  injunction  against 
further  infringement  is  sought  the  party  may  have  recourse  to  a 
court  of  equity.* 

(2)  Action  for  Damages,  —  If  the  only  thing  sought  or  neces- 
sary is  damages  in  compensation  for  the  injury,  the  remedy  at 
law  is  adequate  and  must  be  pursued.' 

the  patentee's   consent,   the    time  of  Bamadj  GoTtnud  bj  Ctonaral  PrindplM 

stamping  need  not  be  stated   in  the  of  Law.  —  The  patentee  in  resorting  to 

complaint  as  upon  a  precise  and  defi-  his  remedy,  whether  in  a  court  of  law 

nite  day,  under  N.  Y.  Code  Pro.     Fish  or  equity,  is  bound  by  the  same  princi- 

V,  Manning,  31  Fed.  Rep.  340.  pies  affecting  the  jurisdiction  of  the 

1.  Oliphant  v,  Salem  Flouring  Mills  two    tribunals    as    prevail    in    other 

Co.,  5  Sawy.  (U.  S.)  128,  18  Fed.  Cas.  branches  of  law.     If  the  remedy  at  law 

No.   10,486;    Winne  v.  Snow,  19  Fed.  is  ample  he   is  bound   to  pursue  it. 

Rep.    507.      See,    contra     and    disap-  otherwise  he  may  resort  to  a  court  of 

proved^  U.  S.  v.  Morris,  2  Bond  (U.  S.)  equity.     Brooks  v.  Miller,  28  Fed.  Rep, 

23,  26  Fed.  Cas.  No.  15,814.  617.     See  Sullivan  v,  Redfield,  i  Paine 

8.  Parker  v.  Haworth,  4  McLean  (U.  (U.  S.)  441,  23  Fed.  Cas.  No.  13,597. 

S.)  370,  18  Fed.  Cas.  No.  10,738.  Bemedy  for  InlMiigemont  After  ^t«r- 

8.  Hawley  v,  Bagley,  11  Fed.  Cas.  looutorj  Dooroo.  —  Where  the  defendant 

No.  6,248.  infringes  the  complainant's  patent  after 

4.  Goodyear  v,  HuUihen,  2  Hughes  an  interlocutory  decree  rendered  in  a 
(U.  S.)  492,  10  Fed.  Cas.  No.  5,573;  suit  in  equity  in  favor  of  the  complain- 
Avery  v.  Wilson,  20  Fed.  Rep.  856;  ant,  a  new  cause  of  action  is  created 
Burdell  v.  Comstock,  15  Fed.  Rep.  395;  in  favor  of  the  latter,  and  he  can  pro- 
Wise  V,  Grand  Ave.  R.  Co.,  33  Fed.  ceed  at  law  or  in  equity  to  enforce  it. 
Rep.  277;  Bragg  v,  Stockton,  27  Fed.  His  right  to  do  this  is  not  impaired  by 
Rep.  509.  the  circumstances  that  he  can  also  if 

Eloetion  to  Sue  at  Law  or  in  Equity.  —  he  chooses  proceed  against  the  defend- 
Where  a  company  sold  machines  em-  ant  for  contempt  in  violating  the  in- 
bodying  the  plaintiff's  inventions  to  junction  awarded  by  the  decree  in  the 
another  for  use,  it  was  guilty  of  a  tort  former  suit.  Roemer  v,  Neumann,  23 
for  which  an  action  would  lie.     But  as  Fed.  Rep.  447. 

that  company  received  money  for  the  5.  Waterman  v.  Mackenzie,  138  U.  S. 

plaintiff's    property,   the  latter    could  252;    Hay  ward  v.  Andrews,  106  U.  S. 

waive  the  tort  and  sue  in  assumpsit  for  672;    Belknap  v,  Schild,  161  U.  S.  10; 

the  money,  or,  what  is  the  same   in  Sanders  v,  Logan,  2  Fisher  Pat.  Cas. 

effect,  proceed  in  equity  for  an  account  167,  21  Fed.  Cas.  No.  12,295:  Vaughan 

of  the  money  received.    Steam  Stone  v.  Central  Pac.  R.  Co.,  4  Sawy.  (U.  S.) 

Cutter  Co.  v.  Sheldons,  15  Fed.  Rep.  280,  28  Fed.  Cas.  No.  16,897;  Jenkins 

608.  V.  Greenwald,  i  Bond  (U.  S.)  126,  13 
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Imum  to  tho  Jurj.  —  A  court  of  equity  may  not  be  satisfied  to 

proceed  without  an  adjudication  at  law,  and  may  in  its  discretion 
require  a  trial  of  an  action  at  law,  or  the  submission  of  issues  to 
a  jury ;  but  generally  this  is  not  regarded  as  a  requisite  to  the 
exercise  of  its  jurisdiction.* 

S.)  33Q,  note,  23  Fed.  Cas.  No.  12,841;  is  verified  by  affidavit,  and  where  a 

Doughty  V,  West,  3  Fisher  Pat.  Cas.  plaintiff  has  been  in  possession  of  it  by 

553,  7  red.  Cas.  No.  4,029;    Goodyear  having  sold  or  used  it  in  part  or  in  the 

V.  Day,  2  Wall.  Jr.  (C.  C.)  383,  10  Fed.  whole,  the  court  will  grant  an  injnnc- 

Cas.  No.  5,569;   Sickels  v,  Mitchell,  3  tion  and  continue  it  until  the  further 

Blatchf .  (U.  S.)  548,  23  Fed.  Cas.  No.  hearing  or  further  order,  without  send- 

12,835;  Goodyear  v.  Central  R.  Co.,  2  ing  the  plaintiff  to  law  to  try  his  right. 

Wall.  Jr.  (C.  C.)  356,  10  Fed.  Cas.  No.  And  the  rule  applies  as  well  to  a  bill 

5*563;  Foster  v,  Crossin,  23  Fed.  Rep.  brought  by  an  assignee  as  by  the  origi- 

400;  Blount  v.Societe,  etc.,  53  Fed.  Rep.  nal    inventor.    Motte    v,    Bennett,    2 

98;  Wise  V,  Grand  Ave.  R.  Co.,  33  Fed.  Fisher  Pat.  Cas.  642,  17  Fed.  Cas.  No. 

Rep.  277;  Cary  Mfg.  Co.  c^.  De  Haven,  9,884. 

58  Fed.  Rep.  786.  1.  Wise  v.  Grand  Ave.   R.  Co.,  33 

Gomittftiag  EvidiOM.  —  On  a  motion  Fed.  Rep.  277;  Howe  v,  Williams,  2 
for  final  injunction  to  restrain  the  in-  Cliff.  (U.  S.)  245,  12  Fed.  Cas.  No. 
fringement  of  patent  rights,  the  court  6,778;  Bryan  v,  Stevens,  4  Fed.  Cas. 
need  not  always  have  a  verdict  at  law  No.  2,066a;  Allen  v.  Sprague,  i 
before  granting  the  injunction.  Where  Blatchf.  (U.  S.)  567,  i  Fed.  Cas.  No. 
scientific  experts  give  conflicting  testi-  238;  Booth  v,  Garelly,  i  Blatchf.  (U. 
mony,  the  testimony  ought  to  be  atten-  S.)  247,  3  Fed.  Cas.  No.  1,646.  See 
tively  examined  and  the  testimony  of  also  generally  article  Issues  to  the 
each  witness  carefully  compared  with  Jujiy,  vol.  11,  p.  599. 
that  of  every  other  and  the  general  O^eral  Stattment  iMf  Bult.  —  The  rule 
facts  of  the  case;  and  the  whole  evi-  appears  to  be  in  cases  of  injunctions 
dence  ought  then  to  be  made  the  sub-  in  patent  cases,  that  where  the  bill 
ject  of  deliberate  consideration.  This  states  a  clear  right  to  the  thing  pat- 
can  be  better  done  by  a  judge  in  vaca-  ented,  which,  together  with  the  alleged 
tion  than  by  a  jury  at  term;  and  as  a  infringement,  is  verified  by  affidavit; 
general  rule  a  judge  is  better  qualified  if  he  has  been  in  possession  of  it  by 
than  an  ordinary  jury  to  investigate  having  used  or  sold  it  in  part,  or  in  the 
and  determine  disputed  questions  de-  whole,  the  court  will  grant  an  injunc- 
pending  in  part  on  the  principles  tion,  and  continue  it  till  the  hearing  or 
and  facts  of  chemistry  and  natural  phi-  further  order,  without  sending  the 
losophy.  Buchanan  v,  Howland,  5  plaintiff  to  law  to  try  his  right.  But  if 
Blatchf.  (U.  S.)  151,  4  Fed.  Cas.  No.  there  appear  to  be  a  reasonable  doubt 
2,074.  SIS  to  the  plaintiff's  right,  or  to  the  va- 

Diiorfltion  of  Oovrt.  —  In  sntu  in  lidity  of  the  patent,  the  court  will  re- 
equity  to  restrain  the  infringement  of  quire  the  plaintiff  to  try  his  Jtitle  at 
patents,  a  jury  trial  is  not  a  prerequi-  law;  sometimes  accompanied  with  an 
site  for  the  court's  action,  by  constitu-  order  to  expedite  the  trial;  and  will 
tional  or  statutory  provisions  or  by  the  permit  him  to  return  for  an  account  in 
rules  of  practice.  The  question  is  one  case  the  trial  at  law  should  be  in  his 
depending  upon  the  sound  discretion  favor.  Ogle  v,  Ege,  4  Wasb.  (U.  S.) 
of  the  court,  regulated  by  the  consider-  584,  18  Fed.  Cas.  No.  10,462.  See  also 
ation  of  whether  the  case  is  so  clear  Hovey  v,  Stevens,  i  Woodb.  &  M.  (U. 
and  so  free  from  objection  upon  the  S.)  290,  12  Fed.  Cas.  No.  6,745. 
grounds  of  equitable  consideration  that  Qnistioii  Depending  on  Conitirnetion  of 
the  court  ought  to  interfere  by  injunc-  Patont  \fj  Oovt.  —  Where  on  a  motion 
tion,  without  a  previous  trial  at  law,  or  for  an  injunction  to  restrain  an  in- 
whether  it  ought  to  wait  until  the  legal  fringement,  the  fact  is  involved  in  con- 
title  has  been  established.  Where  the  siderable  doubt,  it  may  be  sent  to  a 
case  is  clear  and  without  reasonable  jury  to  be  determined.  But  where  it 
doubt,  where  the  bill  states  a  clear  is  intimately  connected  with  inferences 
right  to  the  thing  patented,  which,  to-  to  be  drawn  from  the  changes  in  the 
gether  with  the  alleged  infringement,  specification  and  claim  as  presented  in 
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Whoro  Thort  Hu  !••»  u  A^JndioAtioii  at  Law  on  the  patent  in  favor  of 
the  plaintiff,  a  good  foundation  is  laid  for  the  issuance,  of  an 
injunction.^ 

(4)  Bill  for  Naked  Account  of  Profits  and  Damages.  — A  bill  in 
equity  for  a  naked  account  of  profits  and  damages  against  an 
infringer  of  a  patent  cannot  be  sustained.  The  right  to  such  an 
account  ordinarily  is  incidental  to  some  other  equity,  the  right  to 
enforce  which  secures  to  the  patentee  his  standing  in  court ;  and 
therefore  an  account  of  profits  and  damages  cannot  usually  be 
sought  in  equity,  except  as  an  incident  to  injunctive  relief.^ 

the  reissued    patent  when    compared  conclusive  on  an  application  for  an  in* 

with  the  original,  and  the  significance  junction,  Day  v.  Hartshorn,  3  Fisher 

of  these  inferences  must  depend  more  Pat.  Cas.  32,  7  Fed.  Cas.  No.  3,683; 

or  less  on  the  construction  to  be  given  still  it  is  entitled  to  great  weight,  Burr 

to  the  instrument  by  the  court,  there  is  v.  Prentiss,  4  Fed.  Cas.  No.  2,194. 
no  occasion  for  the  intervention  of  a        Ptndonoy  of  Kotlon  for  How  Trial,  Writ 

jury  for  the  purpose  of  determining  the  of  Xrror,  ote.  —  Where  in  an  action  at 

fact  of  the  idenuty  of  these  inventions  law  in  a  patent  case,  a  verdict  has  been 

described  in  the  old  and  new  patents,  rendered  for  the  plaintiff,  and  a  motion 

Poppenhuten  v,  Falke,  4  Blatchf.  (U.  for  a  new  trial  made,  it  is  the  practice 

S.)  493,  19  Fed.  Cas.  No.  11,279.  o^  ^  court  of  equity  to  refuse  a  motion 

DofinidaatOlaiiningbjAdvorM  Titlo. —  of  the  plaintiff  for  an  injunction  until 

Where  defendant  has  been  in  posses-  the  motion  for  a  new  tnal  at  law  has 

sion  of  the  patent  for  a  considerable  been  determined;  and  the  pendency  of 

time  and  claims  by  adverse  title,  it  is .  a  bill  of  exceptions  and  writ  of  error 

held   that  an   injunction   will  not  be  should  have  the  same  effect  so  far  as 

granted  until  the  right  is  first  settled  the  grant  of  an  injunction  is  concerned, 

at  law.    Cooper  v,  Mattheys,  6  Fed.  Either  the  motion  for  a  new  trial  or  the 

Cas.  No.  3,200.  writ  of  error  may  be  disregarded  by 

1.  Wells  V.  Gill,  6  Fisher  Pat.  Cas.  the  judge,  if  his  conscience  is  satisfied, 

89,  29  Fed.  Cas.  No.  17,394,  wherein  it  but  ordinarily  neither  should  be.     Day 

is  said  that  ordinarily  a  verdict  and  v.  Hartshorn,  3  Fisher  Pat.  Cas.  32,  7 

judgment  sustaining  a  patent  are,  in  a  Fed.   Cas.    No.    3.683.     See   Many  v, 

suit  for  an  injunction,  controlling  over  Sizer,  i  Fisher  Pat.  Cas.  17,   16  Fed. 

the  discretion  of  the  judge.  Cas.  No.  9,056. 

Allegationf  in  Bill.  —  A  party  who  re-        S.  Root  v.  Lake  Shore,  etc.,  R.  Co., 

lies  upon  the  verdict  of  a  jury  and  the  105   U.  S.  189,  11  Fed.  Rep.  349;  Mer- 

judgment  of  a  court  of  law  lor  the  riamv.  Smith,  11  Fed.  Rep.  588;  Spring 

establishment  of  his  title  to  a  patent,  v.  Domestic  Sewing  Macb.  Co.,  13  Fed. 

must  allege  in  his  bill  in  equity  for  an  Rep.   446;    Lord  v.    Whitehead,   etc., 

injunction     to    prevent    infringement  Mach.  Co.,  24  Fed.  Rep.  801;  Germain 

that    such    proceedings  at  law    have  v,  Wilgus,  67  Fed.  Rep.  597;    Wood- 

Uken  place.     Parker  v.  Brant,  i  Fisher  manse,  etc.,  Mfg.  Co.  v,  Williams,  68 

Pat.  Cas.  58,  18  Fed.  Cas.  No.  10,727.  Fed.  Rep.  489.     But  see  the  following 

Trial  at  Law  Xuit  Bo  Bona  Tido  and  cases  which  are  either  contrarv  to  the 

Con^lflto.  —  In  a  bill  in  equity  to  re-  above  doctrine  or  were  decided  under 

strain  an  infringement  an  allegation  in  early  acts:   Stevens  v,  Kansas  Pac.  R. 

relation  to  an  action  at  law  should  not  Co..  5  Dill.  (U.  S.)  486,  23  Fed.  Cas. 

be  made  the  foundation  of  the  proceed-  No.   13,401 :    Gordon  v,  Anthony,    16 

ing  in  equity  unless  the  action  at  law  Blatchf.  (U.  S.)  234,  10  Fed.  Cas.  No. 

was  tried  thoroughly,  and  unless  it  was  5,605;  Atwood  v.  Portland  Co.,  10  Fed. 

not  only  bona  fidt^  but  the  whole  steps  Rep.  283;  Nevins  v.  Johnson,  3  Blatchf. 

taken  show  so  far  as  a  record  can  show  (U.  S.)  80,  18   Fed.  Cas.   No.  10,136; 

a  bona  fide  trial  an4  complete  judg-  Sickles     v.    Gloucester    Mfg.    Co.,    4 

ment.     Doughty  v.  West,  2  Fisher  Pat.  Blatchf.  (U.  S.)  229,  note,  22  Fed.  Cas. 

Cas.  553,  7  Fed.  Cas.  No.  4,020.  No.  12,841;  Imlay  v.  Norwich,  etc.,  R. 

Wflight  Aooordod  to  Yerdiet  of  Jury.  ~  Co.,  4  Blatchf.  (l/.  S.)  227, 13  Fed.  Cas. 

Although  the  verdict  of  a  jury  is  not  No.  7,012;  Smith  t^.  Baker,  22  Fed.  Cas. 
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(5)  Decree  for  Complete  Relief —  Profits  and  Damages.  —  Where 
equity  has  obtained  jurisdiction  of  a  suit  for  an  injunction,  it  ma>r 
make  a  complete  disposition  of  the  case ;  it  may  take  an  account 
of  the  profits  derived,  or  award  damages,  or  do  both.* 

(6)  Suit  in  Equity  After  Expiration  of  Patent  —In  Oonoml. — 
A  suit  in  equity  after  the  expiration  of  the  patent,  where  the  only 

No.  13,010;  Jordan  v,  Dobson,  2  Abb.  Decrees,  vol.  5,  p.  958;    Injunctions^ 

(U.  S.)  398.   13    Fed.  Cas.  No.  7,519;  vol.  13,  p.  1007. 

Howes  V.  Nute,  4  Cliff.  (U.  S.)  173,  I3  BIfht  to  Iignnetion  Loot  Ponding  Snit. 

Fed.  Cas.  No.  6,790.  —  Where  a   court  of  equity  acquires 

Whoro  an  Aooonnt  of  Proflti  Is  Hot  jurisdiction    by    injunction,    but    the 

Kocoisazy  but  compensation  is  to  be  plaintiff  loses  his  right  to  the  injunc* 

afforded  by  fixed  damages  the  jurisdic-  tion  to  restrain  the  infringement,   as 

tion    of   equity    cannot    be    invdked.  by  the  death  of  the  defendant  before 

Sanders  v,  Logan,  2  Fisher  Pat.  Cas.  decree,  the  court  has  the  power  to  de- 

167,  21  Fed.  Cas.  No.  12,293;  Vaughan  cree  an  account  of  profits  and  damages. 

V.  Central  Pac.  R.  Co.,  4  Sawy.  (U.  S.)  Kirk  v,  Du  Bois.   28  Fed.   Rep.  460; 

280,   28    Fed.    Cas.    16,897,    criUcising  Hohorst  v,  Howard,  37  Fed.   Rep.  97. 

Vaughan  r.  East  Tennessee,  etc.,  R.  See  Draper  v.  Hudson,  i  Holmes  (17.  S.) 

Co.,  I  Flipp.  (U.  S.)  621,  28  Fed.  Cas.  208.  7  Fed.  Cas.  No.  4,069. 

No.  16,898.  Assignmont  by  Plmintiif  Ponding  Suit. 

Tho  Xoro  Intrieaoy  of  an  Aooonnt  aris-  — A  bill  for  an  injunction  to  restrain 
ing  from  the  infringement  of  patents  the  infringement  of  a  patent,  and  for 
will  not  furnish  ground  for  equitable  an  account  of  profits,  will  not  be  dis- 
interference  in  the  absence  of  jurisdic-  missed  because  the  complainant  has 
tion  of  the  principal  causes  of  which  assigned  his  interest  in  the  patent 
the  account  is  only  an  incident,  after  the  institution  of  the  suit,  where 
Creamer  r.  Bowers,  30  Fed.  Rep.  185;  such  assignment  is  not  made  until 
Adams  v.  Bridge  water  Iron  Co.,  26  after  the  time  up  to  which  the  profits 
Fed.  Rep.  324,  following  Hipp  r.  are  computed.  Dean  v.  Mason,  20 
Babin,  19  How.  (U.  S.)  271;  Root  r.  How.  (U.  S.)  198;  New  York  Belting, 
Lake  Shore,  etc.,  R.  Co.,  105  U.  S.  189;  etc.,  Co.  r.  New  Jersey  Car-Spring, 
Campbell  v.  Ward.  12  Fed.  Rep.  150;  etc.,  Co.,  47  Fed.  Rep.  504.  And 
Lord  V,  Whitehead,  etc.,  Mach.  Co.,  where  the  plaintiff  by  assigning  his 
24  Fed.  Rep.  801 ;  Consolidated  Safetv  patent  pendente  lite  has  lost  his  right 
Valve  Co.  v.  Ash  ton  Valve  Co.,  26  Fed.  to  an  injunction  the  suit  may  be  re- 
Rep.  319.  tained  for  the  purpose  of  awarding  an 

1.  McMillin     v,     St.     Louis,     etc.,  account  of  damages.     New  York  Belt- 

Transp.  Co.,  18  Fed.  Rep.  260;  Canton  ing,  etc.,  Co.  v.  New  Jersey  Car-Spring, 

Steel   Roofing  Co.   v,   Kanneberg,    51  etc.,  Co.,  48  Fed.  Rep.  560. 

Fed.  Rep.  599;    Brooks  v.  Miller,  28  BoooTorj  of  Damagoo  in  Eqnity  For- 

Fed.  Rep.  617;  Untermeyer  v.  Freund,  morlj  and   at  Prooont.  —  Prior  to  Act 

58  Fed.  Rep.  205;  Avery  v,  Wilson,  20  1870,  damages  were  not  recoverable  in 

Fed.  Rep.*856;  Consolidated  Oil  Well  a  suit  in  equity  for  the  infringement  of 

Packer  Co.  r.  Eaton,  etc.,  Co.,  12  Fed.  a  patent,  but  it  was  necessary  to  resort 

Rep.   865;     Burdell    v,   Comstock,    15  to  an  action  at  law;  but  by  Act  1870 

Fed.  Rep.  395;  Pirkl  v.  Smith,  42  Fed.  (Rev.  Stat..  §  4921),  it  is  provided  that 

Rep.  410;   Wise  v.  Grand  Ave.  R.  Co.,  equity  shall  have  power  to  grant  in- 

33  Fed.  Rep.  277;    Bragg  v.  Stockton,  junctions  '*  to  prevent  the  violation  of 

27  Fed.  Rep.  509;    Asbestine  Tiling,  any  right  secured  by  patent,  and  upon  a 

etc.,  Co.  V,   Hepp,  39  Fed.  Rep.  324;  decree  being  rendered  in  any  such  case 

Adams  v,  Howard,  22  Blatchf.  CU.  S.)  for  an  infringement,  the  complainant 

47;    Motte  r.  Bennett,  2   Fisher  Pat.  shall  be  entitled  10  recover,  in  addition 

Cas.  642, 17  Fed.  Cas.  No.  9,884;  Good-  to  the  profits  to  be  accounted  for  by  the 

year  v.  Hullihen,  2  Hughes  (U.  S.)  492,  defendant,  the  damages  the  complain- 

10  Fed.  Cas.  No.  5,573;    Emerson  r.  ant  has  sustained  thereby."    Asbestine 

Simm,  6  Fisher  Pat.  Cas.  281,  8  Fed.  Tiling,  etc.,  Co.  v,  Hepp,  39  Fed.  Rep. 

Cas.  No.  4,443.     See  Reay  v.  Ray  nor,  324;   Willimantic  Thread  Co.  v,  Clark 

IQ  Fed.   Rep.   308.    See  also  articles  Thread  Co.,  27  Fed.  Rep.  865;  Covert 
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relief  sought  is  a  recovery  of  damages  or  a  naked  account  of 
profits,  cannot  be  sustained,  as  an  injunction  cannot  be  obtained 
when  the  patent  is  no  longer  in  force.  ^ 

PatoAt  BzpiriBg  Ihiriiig  8«it.  —  Where  at  the  time  suit  is  brought, 
the  patent  is  in  force,  its  subsequent  expiration  during  the  suit 
will  not  defeat  the  jurisdiction  of  equity ;  and  although  an  injunc- 
tion will  be  denied  as  useless,  yet  since  it  is  the  basis  of  equity 
jurisdiction,  the  court  will  retain  the  suit  and  administer  any 
relief  necessary,* 

V,  Sargeat,  42  Fed.  Rep.  39S.    See  also  283;  Stevens  v,  Kansas  Pac.  R.  Co.,  $ 

Elizabeth  v.  American  Nicholson  Pave-  Dill.   (U.   S.)  486,   23   Fed.   Cas.    No. 

ment  Co.,  97  U.S.  138;    Washington,  13,401;  Gordon  v.  Anthony,  16  Blatchf. 

etc..  Steam  Packet  Co.  v.  Sickles,  19  (U.  S.)  234.  10  Fed.  Cas.  No.   5,605; 

WaU.  (U.  S.)  611;  Burden  v,  Denig,  92  Howes  v.  Nute,  4  Cliff.  (U.  S.)  173,  la 

U.  S.  716.  Fed.  Cas.  No.  6,790. 

Bait  in  Equity  and  mt  Law  for  iame  Bill  for  DiiooTarj  and  Aoooimt.  —  It  has 
InfriBgement.  —  An  action  at  law  for  been  held  that  though  a  patent  expired 
damages  and  a  suit  inequity  for  an  in-  before  the  suit  was  brought,  yet  the 
junction  and  account  of  the  profits  can-  bill  could  be  maintained  in  ecjuity  on 
not  be  prosecuted  for  the  same  acts  of  the  ground  that  it  sought  a  discovery 
infringement.  If  a  suit  in  equity  is  and  accounting  for  profits  made  by  the 
first  t^gun  the  court  can  issue  the  in-  defendant's  use  of  the  plaintiff's  profits, 
junction  and  award  an  account  of  •  which  profits,  if  not  strictly  trust 
profits,  and  also  give  damages  for  the  moneys,  are  of  that  nature,  and  re- 
injury. For  a  single  wrong  the  dam-  quire  an  investigation  which  a  court  of 
ages  of  which  are  capable  of  ascertain-  law  is  not  so  competent  to  make  as  a 
ment,  and  which  is  not  in  the  nature  of  court  of  equity.  Sayles  r.  Dubuque, 
a  continuing  trespass,  only  one  action  etc.,  R.  Co.,  5  Dill.  (U.  S.)  561,  21  red. 
will  lie  and  the  damages  must  be  as-  Cas.  No.  12,417;  Sickles  v.  Gloucester 
sessed  once  for  all.  Child  v,  Boston,  Mfg.  Co.,  4  Blatchf.  (U.  S.)  229,  note, 
etc..  Iron  Works,  19  Fed.  Rep.  258.  22  Fed.  Cas.  No.  12,841;    Vaughan  v, 

1.  Root  V,  Lake  Shore,  etc.,  R.  Co.,  East  Tennessee,  etc.,  R.  Co.,  i   Flipp. 

105  U.  S.  189,  II  Fed.  Rep.  349;  Sayles  (U.  S.)  621,  28  Fed.  Cas.  No.  16,898; 

V.  Richmond,  etc.,  R.  Co.,  3  Hughes  Perry  r.  Corning,  6  Blatchf.  (U.   S.) 

(U.  S.)  172,  21  Fed.  Cas.  No.  12,424;  134,  19  Fed.  Cas.  No.  11,003;    Nevins 

Vaughan   v.    Central    Pac.  R.    Co,  4  v,  Johnson,  3  Blatchf.  (U.  S.)  80,  iS 

Sawy.  (U.  S.)  280,  28  Fed.  Cas.  No.  Fed.  Cas.  No.  10,136. 

16,897:    Vaughan  v.  East  Tennessee,  But    it  has    been    held    that    since 

etc.,  R.  Co.,   I  Flipp.  (U.  S.)  621,  28  the  law  authorizing  the  examination 

Fed.  Cas.  No.  16,898;  Hay  ward  v.  An-  of    parties    as    witnesses,    the    more 

drews,  12  Fed.  Rep.  786;  Campbell  v,  general  and  bettei  rule  is  that  equi- 

Ward,   12    Fed.    Rep.    150;     Lord    v.  table  jurisdiction  will  not  attach  for 

Whitehead,  etc.,  Mach.  Co.,  24  Fed.  discovery    simply,  except    in    aid  of 

Rep.  801;    Brick  v.  Staten  Island  R.  a  suit  at  law,  but  the  party  must  in- 

Co..    25    Fed.    Rep.   554;    Adams    v,  yoke    some    other   distinct    equitable 

Bridgewatcr  Iron  Co.,  26  Fed.   Rep.  ground.     Lord    v.    Whitehead,    etc., 

324;  Consolidated  Safety  Valve  Co.  v,  Mach.  Co.,  24  Fed.  Rep.  801;  and  that 

Ashton  Valve  Co.,  26  Fed.  Rep.  319;  a  bill  in  equity  upon  an  expired  patent 

Brooks  V,   Miller,   28  Fed.  Rep.  617;  which  is  not  a  bill  for  discovery  in  aid 

Creamer  v.  Bowers,  30  Fed.  Rep.  185 ;  of  a  suit  at  law,  but  is  one  for  discov- 

Edison   Electric    Light  Co.   v.   U.    S.  ery  and  relief,  will  not  be  sustained. 

Electric   Lighting  Co.,  35   Fed.   Rep.  Consolidated  Safety  Valve  Co.  v,  Ash^ 

134;  Montgomery  Palace  Stock-Car  Co.  ton  Valve  Co..  26  Fed.  R^.  319. 

V,  Street  Stable- Car  Line,  43  Fed.  Rep.  S.  Beedle  v,  Bennett,  122  U.  S.  71; 

329;  AmericanCableR.  Co.  V.  Citizen's  Clark  v.  Wooster,  119  U.  S.  322;  Cour 

R.  Co.,  44  Fed.  Rep.  484;    Ross  v.  Ft.  solidated  Safety  Valve  Co.  v,  Crosby 

Wayne,  58  Fed.  Rep.  404;   Russell  v.  Steam  Gauj^e,  etc..  Co.,  113  U.  S.  157; 

Kern,  69  Fed.  Rep.  94.     See  also  At-  American  Cotton- Tie  Co.  v,  Simmons, 

wood  V.  Portland  Co.,  10  Fed.  Rep.  106  U.  S.  89;   Lake  Shore,  etc.,  R.  Co^ 
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PttMt  Vmt  SifinttM  WkMt  Mt  Iwutt,  —  But  if  a  bill  in  equity  is 
filed  so  neariy  before  the  expiration  of  the  patent*  that  accorcUng 
to  the  usual  practice  of  the  court  an  injunction  cannot  be 
obtained  in  time  to  be  of  any  service,  the  bill  will  not  be  sus- 
tained, for  the  remedy  is  at  law.^ 

b.  Suits   on    Contract  or   License — (i)  In  General. — 

Where  the  object  of  a  suit  founded  upon  a  contract  relating  to  a 
patent  right  is  merely  to  recover  damages  or  compensation  the 
jurisdiction  is  at  law  and  not  in  equity.* 

(2)  By  Licensor — (a)  Im  e«Mnl.  —  Where  a  party  is  using  a 
patent  under  and  within  the  terms  of  a  license  which  is  not  for- 
feited nor  revoked,  the  remedy  of  the  licensor  for  a  violation  of 
the  license  is  by  an  action  at  law  on  the  license  and  not  by  a  suit 
in  equity  to  restrain  the  continued  use  of  the  patent.' 

WluM  tk«  Ii«mM  Hm  iBfiiliatnil  or  Ttoftittd  mi  Ugbti  under  the 
license,  or  is  using  the  patent  in  a  manner  contrary  thereto,  it  is 
believed  he  may  be  treated  as  an  infringer  and  sued  as  such  in  a 
court  of  equity.* 

V,  National  Car-Brake  Shoe  Co.,   no  Rep.   404;    Russell  v,   Kern,  69  Fed. 

U.  S.  229;   Jordan  v,  Dobson,  2  Abb.  Rep.  94. 

(U.  S.)  398.  13  Fed.  Cas.  No.  7,519;  S.  BiU  te  OtiMlwtws  vadir  OontrMt. 
Imlay  v,  Norwich,  etc.,  R.  Co.,  4  — A  suit  in  equity  for  a  discovery  and 
Blatchf.  (U.  S.)  227.  13  Fed.  Cas.  No.  account  upon  an  alleged  oral  agree- 
7,oi2;  Bloomer  v,  Gilpin,  4  Fisher  Pat.  ment  of  defendant  to  pay  complainant 
Cas.  50;  Gottfried  v,  Moerlein,  14  Fed.  certain  commissions  for  his  services  in 
Rep.  170;  Adams  v,  Howard,  19  Fed.  connection  with  the  purchase  and  sale 
Rep.  317;  New  York  Grape  Sugar  Co.  of  patents  cannot  be  sustained,  the 
V,  Peoria  Grape  Sugar  Co.,  21  Fed.  complainant  having  a  plain,  adequate. 
Rep.  879;  Toledo  Mower,  etc.,  Co.  i/.  and  complete  remedy  at  law.  Babbott 
Johnston  Harvester  Co.,  24  Fed.  Rep.  v.  Tewksbury,  46  Fed.  Rep.  86. 
739;  Dick  V.  Struthers,  25  Fed.  Rep.  Ooaspiraej  to  Befinrad  Pattntas  uader 
103;  Adams  v,  Bridgewater  Iron  Co.,  PartBifihip  Agreement.  —  Where  the  ob- 
26  Fed.  Rep.  324;  Kirk  v,  Du  Bois,  ject  of  a  suit  is  to  recover  damages  for 
28  Fed.  Rep.  460;  Brooks  v.  Miller,  28  an  unlawful  and  fraudulent  conspiracy 
Fed.  Rep.  615;  Kittle  v,  De  Graaf,  30  to  cheat  the  patentee,  who  had  entered 
Fed.  Rep.  689;  Kittle  v,  Rogers,  33  Fed.  into  a  partnership  agreement  relating 
Rep.  49;  Singer  Mfg.  Co.  v.  Wilson  to  the  patent,  out  of  his  interest  in  the 
Sewing-Mach.  Co.,  38  Fed.  Rep.  invention,  the  remedy  is  at  law  and 
586*  Reyes  v.  Eureka  Con.  Mfg.  Co.,  not  in  equity.  Ambler  v,  Choteau, 
45  Fed.  Rep.  199;  Ross  v.  Ft.  Wayne,  107  U.  S.  586.  ^ 
63  Fed.  Rep.  466,  24  U.  S.  App.  113;  8.  Consolidated  Middlings  Purifier 
Western  Electric  Co.  v.  Reedy,  66  Fed.  Co.  v.  Wolf,  28  Fed.  Rep.  814;  Wash- 
Rep.  163,  140  U.  S.  704.  See  Reay  v,  burn,  etc.,  Mfg.  Co.  v,  Cincinnati 
Raynor,  19  Fed.  Rep.  308.  Barbed  Wire  Fence  Co.,  42  Fed.  Rep. 
1.  Burdell  v,  Comstock,  15  Fed.  Rep.  675;  Washburn,  etc.,  Mfg.  Co.  r.  Free- 
305;  Davis  V,  Smith,  19  Fed.  Rep.  823;  man  Wire  Co.,  41  Fed.  Rep.  410;  Chase 
Hewitt  V.  Pennsylvania  Steel  Co..  24  v.  Cox,  41  Fed.  Rep.  475;  Keyest/.  Eu- 
Fed.  Rep.  367;  Mershon  v,  J.  F.  Pease  rcka  Con.  Mfg.  Co.,  45  Fed.  Rep.  199. 
Furnace  Co.,  24  Fed.  Rep.  743;  Racine  See  Adams  v.  Mcyrosc,  2  McCrary  (U. 
Seeder  Co.  v,  Joliet  Wire  Check  Rower  S.)  360;  Kartell  r.  Tilghman,  99  U.  S. 
Co.,  27  Fed.  Rep.  367;  American  Cable  547. 

R.  Co.  V.  Chicago  City  R.  Co.,  41  Fed.  4.  Cohn  v.  National  Rubber  Co.,  6 

Rep.   522;    American  Cable  R.  Co.  v.  Fed.   Cas.   No.   2,968;    Wood  worth  v. 

Citizens'    R.   Co.,   44  Fed.    Rep.   484;  Weed,  i   Blatchf.  (U.  S.)  165,  30  Fed. 

Bragg  Mfg.  Co.  v.  Hartford,   56  Fed.  Cas.   No.   18,022;  Starling  v,  St.  Paul 

Rep.  292;    Ross  V,  Fi.  Wayne,  58  Fed.  Plow- Works,  32   Fed.    Rep.  290.     See 
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(b)  AdefOMj  of  BasMdj  at  Law.  —  Where  royalties  are  due  under  a 
license  contract  and  an  action  at  law  for  their  recovery  will  afford 
an  adequate  remedy,  the  party  injured  must  pursue  this  remedy, 
and  cannot  resort  to  equity  for  relief.* 

A  Suit  in  Sqaitj  Martly  for  aa  Aaemuit  of  gains,  profits,  and  savings, 

on  a  license  concerning  a  patent  right  cannot  be  maintained. 
There  must  be  some  equitable  ground  of  relief  in  addition  to  the 
mere  demand  for  an  account  of  that  kind.^ 

Aetion  for  BoyaltiM  Hot  Adoqaato  Bofliody.  —  But  there  are  many  cases 
in  which  it  is  held  that  an  action  at  law  for  royalties  will  not 
afford  an  adequate  remedy,  and  that  it  is  competent  and  proper 
for  a  court  of  equity  to  restrain  a  continuance  of  the  violation  of 
the  license,  and  to  decree  an  account  of  the  royalties  due  or  the 
profits  derived.* 

(3)  By  Licensee.  —  Where  the  licensor  or  grantor  is  violating 
his  contract,  a  court  of  equity  will  often  protect  by  injunction  the 
rights  of  the  licensee  or  grantee.* 

(4)  Enforcing  or  Setting  Aside  Contract,  —  A  court  of  equity 
has  jurisdiction  to  enforce  or  set  aside  a  contract  relating  to  a 
patent,  according  to  the  general  rules  governing  these  heads  of 
equity  jurisdiction.*     And  the  court  has  power  to  afford  relief  to 

also  Havana  Press  Drill  Co.  v.  Ashurst,  Fed.  Rep.  745 ;   Ball  Glove  Fastening 

148  111.  ITS,  affirming  ^^  111.  App.  454.  Co.  v.  Ball,  etc.,  Fastener  Co.,  36  Fed. 

1.  Drainage  Constr.  Co.  v,  Chelsea,  Rep.  309;    McKay  v.  Smith,  29  Fed. 

41   Fed.  Rep.  47;    Crandall  v.   Piano  Rep.  295;  Brush-Swan  Electric  Light 

Mfg.  Co.,  24  Fed.  Rep.  738;   Consoli-  Co.  v.  Brush  Electric  Co.,  41  Fed.  Rep. 

dated  Middlings  Purifier  Co.  v.  Wolf,  163;    Goodyear  v.    Congress    Rubber 

28  Fed.  Rep.  814;  Densmore  v.  Tanite  Co.,  3  Blatchf.  (U.  S.)  449;  Woodworth 

Co.,  32  Fed.  Rep.  544;  Chase  r.  Cox,  v.  Weed,  i  Blatchf.  (U.S.)  165;  Eureka 

41  Fed.  Rep.  475 ;  Washburn,  etc.,  Mfg.  Clothes  Wringing  Mach.  Co.  v,  Bailey 

Co.  V,  Freeman  Wire  Co.,  41  Fed.  Rep.  Washing,  etc.,  Mach.  Co.,  11  Wall.  (U. 

410;  Washburn,  etc.,  Mfg.  Co.  v,  Cin-  S.)488;  Wilson  v,  Sherman,  i  Blatchf. 

cinnati  Barbed  Wire  Fence  Co.,  42  Fed.  (U.  S.)  536;  Pope  Mfg.  Co.  v,  Owsley, 

Rep.  675.  27  Fed.  Fep.  100;  Seibert  Cylinder  Oil 

S.  Consolidated    Middlings   Purifier  Cup  Co.  v.  Manning,  32  Fed.  Rep.  625. 

Co.  r.  Wolf,  28  Fed.  Rep.  814.     And  4,  Singer  Sewlng-Mach.  Co.  t^.  Union 

see  cases  cited  in  the  notes  to  the  text  Button-hole,  etc.,  Co.,  i  Holmes'(U.  S.) 

preceding  and  following.  253;  Hill  v,  Whitcomb,  i  Holmes  (U. 

Whethor  BUI  Inr  Btowrery  and  Aoooant  S.)  317 ;  Brush-Swan  Electric  Light  Co. 
can  be  maintained,  see  Magic  Rufiie  v.  Brush  Electric  Co.,  41  Fed.  Rep. 
Co.  V.  Elm  City  Co.,  13  Blatchf.  (U.  S.)  163;  Goddard  v,  Wilde,  17  Fed.  Rep. 
151,  16  Fed.  Cas.  No.  8,949;  McKay  v,  845.  See  also  Adams,  etc.,  Mfg.  Co. 
Mace,  23  Fed.  Rep.  79;  McKay  r.  v.  Westlake,  53  Fed.  Rep.  588. 
Smith,  29  Fed.  Rep.  295;  Washburn,  Aetion  bj  lieensee  for  laMn^^ament. — 
etc.,  Mfg.  Co.  V,  Freeman  Wire  Co.,  41  A  mere  licensee  of  a  patent  nght  can- 
Fed.  Rep.  410;  Perkins  v,  Hendryx,  23  not  mainuin  a  suit  In  equity  against 
Fed.  Rep.  418.  the  owner  of  the  patent  or  his  assignees, 

Suit   for    Aeooaating    bj   Fartnor. —  for    infringement,   though    he    has  a 

Where  rights  in  a  patent  and  its  pro-  cause  of  action  against  the  owner  for 

ceeds  accrue  to  one  by  force  of  his  in-  violation  of  the  contract.     Hill  e/.  Whit- 

terest  as  a  partner,  it  is  held  that  he  comb,  i  Holmes  (U.  S.)  317. 

has  an  independent  equitable  right  to  5.  Pope  Mfg.  Co.   v,   GormuUy,   34 

an  account  of  the  royalties.     Rogers  v.  Fed.  Rep.  877,  144  U.  S.  224;  Dalzell  v, 

Riessner,  30  Fed.  Rep.  525.  Dueber  Watch  Case  Mfg.  Co..  149  U. 

S.  Hat  Sweat  Mfg.  Co.  v.  Porter,  34  S.  315;  Hapgoodt^.  Rosenstock,  23  Fed. 
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the  parties  by  awarding  an  injunction  and  account.^ 

2.  Of  Federal  and  State  Courts  —  ^.  Suits  under  Patent 
Laws  —  (i)  Federal  Courts  —  (a)  Im  e«Mnl.  —  By  the  provi- 
sions of  the  United  States  statutes*  the  circuit  courts  of  the 
United  States  have  original  jurisdiction,  as  well  in  equity  as  at 
law,  of  all  actions,  suits,  controversies,  and  cases  arising  under 
the  patent  laws  of  the  United  States.' 

(b)  SzelniiTt  JnriadietioiL  —  The  jurisdiction  granted  the  federal 
courts  is  exclusive  of  the  courts  of  the  several  states.* 

(e)  Silbet  of  OitlMnibip  or  Aamuit  InToWed.  —  The  circuit  courts  of 
the  United  States  have  jurisdiction  of  suits  arising  under  the 
patent  laws,  because  of  the  subject  matter  and  irrespective  of  par- 
ties or  amount.  The  parties  may  be  citizens  of  the  same  state, 
and  the  amount  may  be  large  or  small.  ^ 

Rep.  87;   Brewster  v,   Tuthill  Spring  the  jurisdiction  of  the  federal  courts. 

Co.,  34  Fed.  Rep.  769;  Washburn,  etc.,  Campbell  v.  James,  2  Fed.  Rep.  338; 

Mfg.  Co.  V,  Freeman  Wire  Co.,  41  Fed.  Vermont  Farm  Mach.  Co.  v,  Gibson,  50 

Rep.  410;  Densmore  v,  Tanite  Co.,  32  Fed.  Rep.  423;  Adriance  z\  McCormick 

Fed.  Rep.  544;    Goddard  v.  Wilde,  17  Harvesting  Mach.  Co.,  55  Fed.  Rep^ 

Fed.   Rep.  845;  Singer  Sewing-Mach.  287;  Cochrane  v,  Deener,  94  U.  S.  780. 

Co.  V.  Union  Button-hole,  etc.,  Co.,  i  And  this  applies  to  a  suit  to  prevent  an 

Holmes  (U.  S.)  253;  Brush-Swan  Elec-  anticipated  infringement,  no  infringe- 

tric  Light  Co.  t'.  Brush  Electric  Co.,  41  ment  having  actually  occurred.     Sher- 

Fed.  Rep.  163;  Electric  Secret  Service  man  v.  Nutt,  35  Fed.  Rep.  149. 

Co.  V,  Gilt- Alexander  Electric  Mfg.  Co.,  Suits  Aristng  upon  tht  TitlA  to  a  Fatont 

125    Mo.    140;    American  Box   Mach.  are  cognizable  by  United  States  Circuit 

Co.  V.  Crosman,  21  U.   S.   App.   383;  Courts.    Campbell   v,  James,   2   Fed. 

Corbin  v,  Tracy,  34  Conn.  325;  Binney  Rep.  338. 

V,  Annan,  107  Mass.  94.    See  also  the  ControTonieo  Aristng  upon  Conflietiiiff 

articles  Rescission  and  Cancellation  Olaims  to  or  under  patents  issued  under 

and  Specific  Performance.  the  laws  of  the  United  States  are  cases 

1.  Goddard  v,  Wilde,  17  Fed.  Rep.  of  which  the  federal  courts  have  juris- 
845;  American  Box  Mach.  Co.  v,  Cros-  diction.  Celluloid  Mfg.  Co.  v.  Good- 
man, 21  U.  S.  App.  383.  year  Dental  Vulcanite  Co.,  13  Blatchf. 

Though  tho  BlU  Cannot  Bo  lUintainod  (U.  S.)  375,  5  Fed.  Cas.  No.  2,543- 
for  Spodilo  Ferformanoo,  the  court  may  A  Soit  to  Softrain  tho  Taxation  of  Fat- 
retain  it  for  injunction  and  account,  ont  Bights,  under  a  state  law,  between 
Singer  Sewing-Mach.  Co.  7/.  Union  citizens  of  the  same  state,  on  the 
Button-hole,  etc.,  Co.,  i  Holmes  (U.  S.)  ground  of  the  repugnance  of  the  law  to 
253;  Brush-Swan  Electric  Light  Co.  v,  the  Constitution  of  the  United  States, 
Brush  Electric  Co.,  41  Fed.  Rep.  163.  is  not  a  suit  arising  under  the  patent 

S.  Fodoral  Statntoo  OoTorn.  —  The  ex-  laws.    The  jurisdiction  of  the  federal 

elusive  right  to  a  patented  invention  is  court  in  such  case  can  rest  only  upon 

not    of    common-law    origin,    but    is  the    ground     that    the    constitutional 

created  under  Congressional  legislation  rights    of    the    complainant  were  in- 

and  the  proprietors  are  confined  in  case  fnnged  by  a  state  law  which  was  te- 

of  its  actual  or  threatened  invasion  to  pugnant  to  and  in  contravention  of  the 

the   remedies   prescribed  and  the  tri-  federal  Constitution.     Holt  v.  Indiana 

bunals  designated  by  the  federal  stat^  Mfg.  Co.,  80  Fed.  Rep.  i. 

utes.     Dudley  v,  Mayhew,  3  N.  Y.  9.  4.  Rev.  Stat.,  §711,  subd.  5;  Gordon 

8.  Acts  July  4,  1836.  §  17;   July  8,  v,  St.  Paul  Harvester  Works,  23  Fed. 

1870,  §  55;    Rev.  Stat.,  §§  629,  4921;  Rep.  147.     See  infra,  IX.  2.  a,  (2)  StaU 

Vermont  Farm  Mach.  Co.  v.  Marble,  20  Courts. 

Fed.  Rep.  117;  Adriance  v.  McCormick  5.  Allen  v.  Blunt,  i  Blatchf.  (U.  S.) 

Harvesting  Mach.  Co.,  55  Fed.   Rep.  480,  i  Fed.  Cas.  No.  215;  Miller-Magee 

287;  Cochrane  v,  Deener,  94  U.  S.  780.  Co.   v.   Carpenter,  34  Fed.  Rep.  434; 

Soiti  for  Infringonont  arise,  of  course,  Sherman  v,  Nutt,  35  Fed.  Rep.   149; 

under  the  patent  laws  and  are  within  Vermont  Farm  Mach.  Co.  v,  Gibson,  50 
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(4)  aate  ImYvtrUf  Omxmtiu.  —  The  Supreme  Court  has  announced 
the  rule  that  the  federal  courts  have  not  jurisdiction  of  a  suit 
between  citizens  of  the  same  state  when  the  defendant  admits 
the  validity  and  his  use  of  the  plaintiff's  patent,  and  a  subsisting 
contract  is  shown  governing  the  rights  of  the  parties  in  the  use 
of  the  invention.^ 

JwliiinUa  V«t  miMUd  Vj  FlM  of  GoatrMi«  —  The  cases  generally  are 
not  in  favor  of  extending  the  doctrine  just  stated  further  than  is 
absolutely  necessary,  and  they  hold  that  the  jurisdiction  of  the 
courts  in  an  ordinary  infringement  suit  is  not  defeated  merely  by 
a  plea  or  answer  admitting  the  validity  and  use  of  the  patent,  but 
defending  under  a  contract  or  license.*  And  this  though  the 
bin  also  has  allegations  relating  to  the  contract.' 

Whan  U«  Ml  Is  Priatfilj  fnr  iBfiriagtamit,  the  federal  courts  have 
jurisdiction,  though  questions  of  contract  or  license  may  be 
involved ;  and  having  thus  acquired  jurisdiction  they  may  adjudi- 
cate questions  relating  to  the  contract.^ 

Fed.   Rep.  423;   Celluloid  Mfg.  Co.  v.  Manning,   32    Fed.    Rep.   625;    Elgin 

Goodrear    Dental    Vulcanite   Co.,    13  Wind  Power,  etc.,  Co.  v.  Nichols,  65 

BUtchf.  (U.  S.)  375,  5   Fed.  Cas.  No.  Fed.  Rep.  215;  Everett  v.  Haalenbeek, 

t.543;  Cochrane  r.   Deener.  94  U.  S.  68  Fed.   Rep.  911;    Young  Reversible 

T=o.  Lock-Nut  Cfo.  v.  Young  Lock*Nut  Co.. 

Bf^ltj  XiriadSstlM.  —  Prior   to  1819,  72  Fed.  Rep.  62;  Pacific  Contracting 

ibe  circuit  courts  had  cognizance  of  ac-  Co.  r.  Union  Paving,  etc.,  Co.,  So  Fed. 

tioos  mt  law  brought  to  recover  dam-  Rep.  737. 

aces  for  the  infnngement  of  patents,        Jnrisdietioii  Hot  Oostsd  bj  Unproved 

bat  HOC  of  suiu  in  equity  in  relation  Ploa.  —  Where  the  court,  by  the  sworn 

tbereto.  unless  the  parties  were  citi-  allegations  of  the  bill,  is  fully  vested 

tens  of  different  states.     But  by  subse-  with  jurisdiction,  it  is  not  ousted  of 

quent  patent  acts  jurisdiction  is  given,  jurisdiction  by  the  unproved  plea  of 


rccmrdleM  of   citizenship,  in   suits  in    the  respondent  that  he  has  rights  under 
eqmty  as   well  as  in  actions  at  law.     contract    in    the    use  of    the    patent. 


t>.  L4ike  Shore,  etc.,  R.  Co.,  105  Lilienthal   r.  Washburn,  8   Fed.  Rep. 

U.  S.   189;  Cochrane  v,  lieener,  94  U.  709. 

S.    780:     Livingston    v,   Vanlngen,   i  t.  Hararoacher    v.  Wilson,  26  Fed. 

(U.  S.)45;  Sullivan  v.  Redfield,  Rep.  240;    Pacific  Contracting  Co.  v. 


(U.  S.)447;  Celluloid  Mf^.  Co.  Union  Paving,  etc.,  Co.,  80  Fed.  Rep. 

9.  Goodyear  Dental  Vulcanite  Co.,  13  737. 

BUtdif.  (U.  S.)  375.  5  Fed.  Cas.  No.  4.  Smith  v.  Standard  Laundry  Ma- 
a.543;  S^ermmn  r.  Nutt,  35  Fed.  Rep.  chinery  Co.,  19  Fed.  Rep.  825;   Ham- 
140.  macher  v.  Wilson,  26  Fed.  Rep.  240; 
FftlMt  Iwmti  la  FvnaaM  of  tpodal  Seibert  Cylinder  Oil  Cup  Co.  v.  Man- 
Mi  %mmtl  Law.  —  Where  an  act  for  nine,  32  Fed.  Rep.  625;  Puetz  t^.  Brans- 
the  relief  of  a  patentee  is  so  engrafted  ford,  32  Fed.  Rep.  318;  Rapp  c'.Kelling, 
on  tbe  geoeral  patent  law  that  tne  pat-  41  Fed.  Rep.  792;  Adriance  v.  McCor- 
cat  is  iMoed  io  parsuaace  of  both,  still  mick  Harvesting  Mach.  Co.,  55  Fed. 
Ike    Circait    Coort     has   jurisdiction  Rep.  287;  Everett  v.  Haulenbeek,  68 
ahkovgfa  boch    parties  are  citizens  of  Fed.  Rep.  911 ;  Pacific  Contracting  Co. 
the  same  state.     Evans  v.   Eaton,  3  v.  Union  Paving,  etc.,  Co.,  80  Fed.  Rep. 
Wheat.  (U.  S.)  4S4-  737:  Bloomer  v,  Gilpin,  4  Fisher  Pat. 
L  HmrttU  r.  Tilgbman,  99  U.  S.  547.  Cas.  50;    Brooks  v,  StoUey,  3  McLean 

Soe  MT/Vtf.  IX.  ^  ^.  (i)  Frdfrai  Courts,  (U.  S.)  523,  4  Fed.  Cas.  No.  1,962;  Litlle- 

H  Wkltt  r.  lUnkio,  144  U.  S.  628;  field  t.  Pernr,  21  Wall.  (U.  S.)  205.    See 

UMmmmchet  v,   Wflsoo,  96  Fed.  Rep.  also  Nesmith  v.  Calvert,  i  Woodb.  &  M. 

fy>-    Sapp   r.    KeUiof,  41  Fed.  Rep.  (U.  S.)  34,  18  Fed.  Cas.  No.  10,123. 

7^'  ScJbert  Cylinder  Oil  Cup  Co.  v.  AisifBMi  of  a  FaUat  or  Tbooo  ClaiaiBg 
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ITfo  Boyond  or  Contrary  to  Chnuit.  —  \Vhere  a  grantee  or  licensee  uses 
the  patented  invention  beyond  the  limits  of  the  grant  or  license 
or  in  a  way  not  authorized  thereby,  there  is  a  violation  of  the 
patentee's  rights,  for  which  he  may  bring  suit  in  the  United 
States  courts.^ 

imdor  Thorn  may  sue  the  assignor  or  Slit  for  lafUngomont  Whoro  Contraet 
third  persons  in  the  United  Sutes  Cir-  Toniinatod  or  IMUtod.  —  The  owner  of 
cuit  Courts  to  prevent  an  infringement  a  patent  granted  an  exclusive  license 
of  their  rights.  A  suit  which  raises  a  to  a  corporation  to  manufacture  and 
question  of  infringement  is  a  suit  aris-  sell  the  patent  to  the  end  of  its  term, 
ing  under  the  patent  laws,  and  one  who  the  corporation  to  make  returns 
has  the  right  to  sue  for  the  infringe-  monthly  of  all  the  sales  during  the 
ment  may  sue  tn  the  circuit  courts,  month  and  to  pay  a  certain  sum  as  a 
Such  a  suit  may  involve  the  construe-  license  fee.  There  was  a  clause  in  the 
tion  of  a  contract  as  well  as  the  patent,  agreement  providing  that  the  plaintiff 
but  that  will  not  oust  the  court  of  its  might  terminate  the  license  by  serving 
jurisdiction.  If  the  patent  is  involved  a  written  notice  upon  the  company  on 
it  carries  with  it  the  whole  case.  Lit-  failure  for  three  consecutive  months, 
tlefield  V,  Perry,  21  Wall.  (U.  S.)  205.  Accordingly,  the  plaintiff  served  no- 
Suit  InTolving  Proporty  lUghts  in  Fat-  tice  of  the  termination  of  the  license, 
OAt.  —  Where  an  agreement  is  entered  but  the  defendants  continued  to  use 
into  between  the  patentee  and  an  in-  the  patent,  and  the  plaintiff  brought 
ventor  of  an  improvement  on  the  patent  suit  in  equity  for  infringement.  The 
by  which  it  is  mutually  agreed  that  the  defendants  did  not  rest  their  case  upon 
patentee  should  surrender  his  indi-  the  question  whether  the  contract  was 
vidual  right  to  the  patent  and  that  a  terminated  or  not,  but  while  they  in- 
new  patent  should  be  applied  for,  for  sisted  that  it  was  not  lawfully  ter- 
the  same  invention,  with  the  improve-  minated,  they  answered  that  they  had 
ment  of  the  other  inventor,  the  patent  not  been  and  were  not  manufacturing 
to  be  issued  in  their  joint  names,  and  and  selling  the  patented  invention  as 
a  suit  is  brought  In  the  District  Court  of  alleged  in  the  complaint.  The  court 
the  United  States  seeking  to  set  aside  held  that  this  raised  a  question  of  in- 
the  rights  conferred  upon  the  defend-  fringement  arising  solely  under  the 
ant  as  one  of  the  partners,  and  to  vest  patent  laws  of  the  United  States,  of 
the  entire  right  in  the  complainant,  the  which  the  United  States  courts  alone 
question  involves  the  property  rights  have  jurisdiction,  without  reference  to 
of  the  defendant  in  the  letters  patent  citizenship,  and  that  the  case  was  dif- 
themselves,  and  the  federal  courts  have  ferent  from  those  where  there  was  but 
jurisdiction  to  determine  the  rights  of  one  question  made  between  the  parties 
the  parties  and  enforce  them  by  proper  to  be  decided  at  all,  and  that  was  a 
decree.  Such  a  controversy  is  essen-  question  of  contract.  Smith  v.  Stand- 
tially  different  from  rights  growing  out  ard  Laundry  Machinery  Co.,  19  Fed. 
of  contracts  between  the  patentee  and  Rep.  825.  See  also  Adams  v.  Meyrose, 
third  parties.  Duke  v,  Graham,  19  2  McCrary  (U.  S.)  360. 
Fed.  Rep.  647.  In  Wilson  v.  Sherman,  i  Blatchf.  (U. 
BaitonPatonts  Hot  Oovorod  by  Oontraets  S.)  536,  the  United  States  Circuit  Court 
Set  Out.  —  A  suit  for  infringement  of  a  took  jurisdiction  of  an  infringement 
patent  is  one  of  which  the  federal  suit  brought  by  a  licensor  against  the 
courts  have  jurisdiction  though  the  licensee,  where  under  the  terms  and 
parties  are  citizens  of  the  same  state  conditions  of  the  license  the  defendant 
and  though  license  contracts  are  had  forfeited  his  right  to  it. 
alleged  in  the  bill  to  show  that  the  de-  Clonal  Bomodieo  of  Licensor.  —  In 
fendant  is  estopped  to  contest  the  valid-  Wood  worth  v.  Weed,  i  Blatchf.  (U.  S.) 
ity  of  the  patents,  where  the  suit  is  not  165,  suit  was  brought  by  the  licensor 
brought  upon  such  contracts,  but  for  against  the  licensee  for  infringement, 
infringement  of  the  patents  not  covered  No  question  against  federal  jurisdiction 
by  such  contracts.  Dunham  v.  Bent,  was  raised.  The  license  provided  that 
72  Fed.  Rep.  60.  if  any  of  the  notes  given  should  become 
1.  Magic  Rufl9e  Co.  v.  Elm  City  Co.,  due  and  unpaid  the  license  should  be 
13  Blatchf.  (U.  S.)  151,  16  Fed.  Cas.  void  and  should  revert  to  the  licensor. 
No.  8,949.  The  court  held  that  the  license  was  for- 
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(2)  State  Courts  —  In  Gonona.  —  As  seen,  the  federal  courts  are 
granted  exclusive  jurisdiction  of  cases  arising  under  the  patent 
laws,  and  it  follows,  therefore,  that  the  state  courts  can  have  no 
cognizance  of  suits  for  infringement,  to  declare  patents  void,  and 
the  like.* 

feited  the  moment  one  of  the  notes  be-  Pennsylvania,  —  Slemmer's  Appeal, 

came  due  and  was  unpaid,  and  that  it  58  Pa.  St.  155. 

was  optional  with  the  licensor  to  resort  Texas,  —  Stone  r.  Edwards,  35  Tex. 

to  his  remedy  at  common  law  to  en-  556. 

force  the  collection  of  the  unpaid  note,  United  States.  —  Gordon  r.  St.  Paul 

or  treat  the  rights  of  the  licensee  as  for-  Harvester  Works,   33   Fed.  Rep.  147; 

feited,  and  apply  for  an  injunction  to  Merserole  v.  Union  Paper  Collar  Co.,  6 

restrain  further  infringement.  Blatchf.  (U.  S.)  356,  17  Fed.  Cas.  No. 

Fatent  Used  luidsr  Lioenie  Hot  Assi^-  9,488. 
aU0  to  Boftadaat.  —  In  a  suit  in  equity  Bait  to  Doelare  Intorforing  Patent  Void, 
charging  defendant  with  infringement,  —  The  state  courts  have  no  jurisdiction 
the  defendant  claimed  he  was  operat-  of  a  suit  to  declare  an  interfering 
ing  under  a  license  assigned  to  him  by  patent  void  or  inoperative,  exclusive 
the  original  licensee,  and  that  the  jurisdiction  thereof  being  vested  in  the 
United  States  Circuit  Court  had  no  federal  courts.  Gibson  v.  Woodworth, 
jurisdiction  of  the  suit.  The  plaintiff  8  Paige (N.Y.)  133;  Merserole  r.  Union 
insisted  that  the  original  license  was  Paper  Collar  Co.,  6  Blatchf.  (U.  S.)  356, 
unassignable,  that  the  defendant  could  17  Fed.  Cas.  No.  9,488. 
therefore  acquire  no  rights  thereunder,  Booovory  Inr  lafUngenunit  by  Way  of 
and  being  an  infringer  was  liable  to  Sot-off.  —  In  Smith  v,  McClelland,  11 
suit  in  the  federal  court.  The  court  Bush  (Ky.)  534,  the  plaintiff  sued  on  a 
held  that  the  relief  sought  was  not  to  note,  and  the  defendant,  by  way  of  set- 
enforce  or  set  aside  a  license  contract,  off,  sought  to  recover  damages  sus- 
but  that  the  bill  charged  that  the  de-  tained  by  the  infringement  of  letters 
fendant  had  no  right  to  manufacture  patent  belonging  to  him.  The  court 
under  the  above  license  and  was  there*  held  that  it  had  no  jurisdiction  over  the 
fore  infringing,  that  if  the  license  was  set-off  and  dismissed  it. 
personal  to  the  licensees  therein  named.  Waving  Tort  and  CNiiiig  on  Quantum 
the  manufacture  was  unlawful;  and  Xomit.  —  '*  The  action  thus  stated  is 
the  existence  of  the  right  to  manu-  simply  an  action  for  an  infringement 
facture  being  directly  involved,  the  of  the  patent  and  for  damages,  the 
controversy  grew  out  of  the  patent  plaintiff  waiving  the  tort  and  seeking 
laws,  and  the  United  States  Circuit  for  an  accounting  and  to  recover  as 
Court  had  jurisdiction.  Walter  A.  upon  a  quantum  meruit.  Whatever 
Wood  Harvester  Co.  v.  Minneapolis-  may  be  his  legal  rights,  they  are  not 
Esterly  Harvester  Co.,  61  Fed.  Rep.  varied  by  a  change  in  the  form  of  ac- 
356.  tion,  and  do  not  depend  upon  contract, 

1.  See  supra,  IX.  3.  a.  (i)  (b)  Exclusive  but  arise  under  the  patent-right  laws 

Jurisdiction.  of  the    United   States,   of  which   the 

Kentucky.  —  Smith  v.  McClelland,  11  United    States  courts  have  exclusive 

Bush  (Ky.)  523.  jurisdiction."   DeWittr.  Elmira  Nobles 

Massachusetts,  —  Keropton    v.  Bray,  Mfg.  Co.,  66  N.  Y.  459. 

99  Mass.  350.  Bait  After  Lloonso  Boelarod  Forfiiitod.  — 

New  Jersey. — Parkhurst  v.  Kinsman,  After  a  decree  directing  a  forfeiture  and 

6  N.  J.  Eq.  600.  cancellation  of  a  license,   the  former 

New   York,  —  Dudley    v.    May  hew,  licensees  can  only  be  proceeded  against 

3  N.  Y.  9;  Gibson  v. Woodworth,  8  Paige  as  infringers  —  not  in  the  state  but  in 

(N.  Y.)  133;  Snow  V.  Judson,  38  Barb,  the  federal  courts.     Hyatt  v.  Ingalls, 

(N.  Y.)  210;    Middlebrook   v.  Broad-  49  N.  Y.  Super.  Ct.  375. 

bent,  47  N.  Y.  443;  Continental  Store  Suit  to  Preront  Uio  of  Hamo  Applied  to 

Service  Co.  v,  Clark,   100  N.  Y.  365;  Patent.  —  A  suit  for  injunction  to  pre- 

Burrall  v.  Jewett,  3  Paige  (N.  Y.)  145;  vent  the    use  of  a  certain   name  on 

DeWitt  V.  Elmira  Nobles  Mfg.  Co.,  66  articles,   and  for  damages,   to  which 

N.    Y.    459;    Parsons    v.    Barnard,    7  name  the  plaintiff  claims  an  exclusive 

Johns.  (N.  Y.)  144.  right  by  virtue  of  its  application  by  him 

47  Volume  XVI. 


etntral  Juzitdietion  of  SiiU         PA  TENTS.  oa  tr  0«BMning  Patoslt. 

BftemiiBiBf  and  Bm  tfrnining  laMnfemtikt  —  BMroday  AnigaBcnt.  — 
Where  a  question  of  infringement  is  directly  involved,  state 
courts  are  without  power  to  determine  it,  nor  can  they  grant 
relief  by  restraining  the  manufacture  or  infringement  of  articles, 
or  by  decreeing  an  assignment  of  a  patent.* 

Where  the  Validity  of  a  Patent  or  Iti  Originalitj  Ii  IMreotlj  InTolTOd,  or  lies 
at  the  foundation  of  the  suit,  and  must  be  shown  to  make  out  a 
cause  of  action,  the  state  court  is  without  jurisdiction,  though  the 
necessity  of  determining  such  facts  will  not  oust  the  state  court 
of  jurisdiction  where  they  arise  collaterally.* 

d.  Suits   under    General    Laws  —  (i)  Federal   Courts  — 

Diveree  Citiienihip  or  Other  Oroonds.  —  The  federal  courts  have  jurisdic- 
tion of  patent  cases  because  of  their  subject  matter,  only  when 

to  a  patent  of  which  he  is  the  owner,  there  appeared  to  be  a  contract  or  (rust 
cannot  be  brought  in  a  state  court,  resulting  from  the  understanding  of 
The  case  arises  under  the  patent  laws  the  parties  or  the  relation  of  the  orig- 
as  truly  as  if  it  had  been  brought  for  a  inal  inv^entor  to  others,  a  court  of  equity 
direct  violation  of  the  patent,  for  it  is  cannot  decree  an  assignment  of  a  pat- 
brought  for  the  violation  of  an  exclu-  ent  on  the  ground  that  the  patentee  is 
sive  right,  which  if  it  exists  at  all  exists  not,  but  the  plaintiff  is,  the  true  orig- 
only  as  a  consequence  of  the  provisions  inal  inventor,  in  whole  or  in  part, 
of  the  patent  laws.  Tomlinson  v.  Bat-  Slemmer's  Appeal,  58  Pa.  St.  155. 
tel.  4  Abb.  Pr.  (N.  Y.  Super.  Ct.)  S.  Tomlinson  v.  Battel,  4  Abb.  Pr. 
266.  (N.  Y.  Super.  Ct.)  266;  Hovey  v,  Rub- 

Conient  Cannot  Confer  Jorisdietion  on  a  ber  Tip  Pencil  Co.,  57  N.  Y.  119;  Hyatt 

state  court  to  entertain  a  suit  for  the  v,  Ingalls,  49  N.   Y.  Super.   Ct.   375; 

infringement  of  a  patent.     Dudley  «/.  Slemmer's  Appeal,  58  Pa.  St.  155.     See 

Mayhew,  3  N.  Y.  9.  also    Maltland    v.   Central   Gas.   etc., 

1.  Jnrifdiotion  Where  Bait  Brought  on  Fixture  Co..  7  Misc.  Rep.  (N.  Y.  City 

Contraet.  —  State  courts  have  jurisdic-  Ct.)  245;  Cowan  v,  Mitchell,  11  Heisk. 

tion  to  compel  the  speci6c  performance  (Tenn.)87;  Percival  v.  Harger,  40  Iowa 

of  a  contract  made  in  relation  to  a  pat-  286:  Rawson  r.  Harger,  48  Iowa  269. 
ent  right,  and  to  remove  a  cloud  upon        Where  Suit  Is  Brought  to  Beitrain  tiie 

the   title  of   the   plaintiff  to   property  Issuance  of  Cireulan  injurious  to  the 

manufactured  by  virtue  of  such  agree-  plaintiff's  business,  and  the  defendant 

ment:  but  it  is  held  to  have  no  juris-  in  his  answer  sets  up  affirmatively  sev- 

diction   in  such   suit   to  determine  a  eral  patents  owned  by  him,  insisting 

question  of  infringement  and  restrain  that  they  are  infringed  by  plaintiff's 

the  violation  by  injunction.     Continen-  articles,  and  putting  in  issue  the  valid- 

tal  Store  Service  Co.  v,  Clark,  too  N.  ity  of  the  plaintiff's    patent,   a  state 

Y.  365.  court  is  without  jurisdiction.     It  is  not 

So,  where  the  plaintiff  sought  to  pre-  a  case  of  collateral  inquiry  into  the  pat- 
vent  the  manufacture  and  sale  of  pat-  ent,  but  is  one  in  which  the  validity  or 
«nted  articles  by  the  patentee,  under  invalidity  of  the  respective  patents 
an  agreement  by  which  he  claimed  must  be  first  determined  in  order  to  de- 
title  from  him,  the  state  court  was  held  cide  whether  the  issuance  of  the  circu- 
to  be  without  power  to  grant  the  relief  lars  was  right  or  wrong.  To  dispose  of 
sought.  Kayser  v,  .Arnold,  41  Hun  the  question  requires  the  direct  deci- 
(N.  Y.)  275.  sion  of  the  court  upon  the  rights  of  the 

In  an  Aotion  on  a  Contraet  for  the  Paj-  plaintiff  and  defendant,  with  a  view  to 

ment  of  Bojaltiee  the  state  court  was  ascertain  whether  there  has  occurred  a 

held  to  have  no  jurisdiction  to  restrain  violation  of  the  right  of  an  inventor  as 

the   manufacture  or  sale  of   the  pat-  secured   to  him   by   the   laws  of    the 

ented  article.     Hat  Sweat  Mfg.  Co.  v.  United  States.     State  courts  have  no 

Reinoehl,  102  N.  Y.  167.  jurisdiction  of  such  suits.      Hovey  r. 

Deereeing    Auignment    of    Fatent.—  Rubber  Tip  Pencil  Co.,  57  N.  Y.  119, 

Whatever    might   be   the   case   where  15  Am.  Rep.  470. 
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they  arise  under  the  patent  laws ;  and  when  a  case  is  governed  by 
the  general  principles  of  law  or  equity,  it  is  not  sufficient  for 
their  jurisdiction  that  a  patent  is  concerned  in  the  suit,  but  there 
must  be  diversity  of  citizenship,  or  some  other  ground  of  federal 
jurisdiction.* 

Sniti  on  Contnott.  —  An  action  to  recover  money  due  on  a  con- 
tract or  license  concerning  a  patent  or  a  suit  to  enforce  or  set 
aside  the  same,  arises  out  of  the  contract  and  not  under  the  pat- 
ent laws,  and  if  the  parties  are  citizens  of  the  same  state  the  fed- 
eral courts  cannot  be  resorted  to.* 

Defendant  Admitting  Validity  and  Ufo  of  Patent  ondor  Saboiiting  Contract.  — 
The  Supreme  Court  seems  to  have  gone  beyond  the  doctrine  of 
the  majority  of  the  cases  in  declaring  that  the  federal  courts  have 
not  jurisdiction  of  a  suit  between  citizens  of  the  same  state  in 
which  the  defendant  admits  the  validity  and  his  use  of  the  plain- 
tiff's patent,  and  a  subsisting  contract  is  shown  governing  the 
rights  of  the  parties  in  the  use  of  the  invention.* 

1.  Bait  to  Snljoot  Patent  to  Payment  of  (U.  S.)63;  Goodyear  v.  Day,  i  Blatchf. 

Debt.  —  A  United  States  Circuit  Court  (U.  S.)  565,   10  Fed.   Cas.   No.   5,568; 

has  no  jurisdiction  of  a  biU  in  equity  Hillr.  Whitcomb,  i  Holmes  (U.  S.)  317, 

to  have  letters  patent  sold  and  the  pro-  12  Fed.  Cas.  No.  6,502;  Brooks  v.  Stol- 

ceeds  subjected  to  the  payment  of  a  ley,  3  McLean  (U.  S.)  523,  4  Fed.  Cas. 

judgment  recovered  against  the  defend-  No.   1,962;    Blanchard   v.   Sprague,    i 

ant  in  a  suit  in  a  state  court,  and  for  a  Cliff.  (U.  S.)  288,  3  Fed.  Cas.  No.  1,516; 

preliminary  injunction  to  restrain  him  Merserole  r/.  Union  Paper  Collar  Co., 

from  disposing  of  the  patent  during  the  6  Blatchf.  (U.  S.)  356,  17  Fed.  Cas.  No. 

pendency  of  the  suit,  where  the  parties  9.488;  Randolph  v.  Robinson,  20  Fed. 

to  the  suit  are  both  citizens  of  the  same  Cas.  No.  11,561;    Pliable  Shoe  Co.  v. 

state.    The  mere  fact  that  it  is  sought  Bryant,  81  Fed.   Rep.  521;    Routh  v. 

to  reach  an  interest  in  the  patent  by  Boyd,    51      Fed.    Rep.     821;     Keyes 

legal  process  does  not  make  the  case  v.  Eureka  Con.  Mfg.  Co.,  45  Fed.  Rep. 

one  of  a  suit  on  the  patent  so  as  to  199:  Montgomery  Palace  Stock-Car  Co. 

bring  it  under  the  provisions  of  Rev.  v.  Street  Stable-Car  Line,  43  Fed.  Rep. 

Stat.,  §§  629,  4828.     Ryan  v,  Lee,   10  329;  Washburn,  etc.,  Mfg.  Co.  v,  Cin- 

Fcd.  Rep.  917.  cinnati  Barbed  Wire  Fence  Co.,  42  Fed. 

Bait  to  Eeetrain  Use  of  Aoeeeeoriei  to  Rep.  675;  Williams  v.  Star  Sand  Co., 

Plaintiff*!  Patent.  —  A  suit  to  restrain  35  Fed.   Rep.  370;  Consolidated  Mid- 

the  defendants  from  unlawful  compe-  dlings  Purifier   Co.  v.  Wolf,  28   Fed. 

tition  in  business,  on  the  ground  that  Rep.  814. 

the  defendants  are  fraudulently  selling  Federal  Jnrifdiotion  over  License  Con- 

a  liquor  or  cordial  in  imitation  of  that  traoti. —  It  is  stated  that  the  courts  of 

of  plaintiff,  by  using  labels,  bottles,  and  the  United  States  have  often  exercised 

other  accessories  in  imitation  of  those  jurisdiction  over  contracts  licensing  the 

previously  used  by  plaintiff,  is  one  to  use  of  patented    inventions,  granting 

bedeterminedby  the  principles  of  gen-  relief     to     the     licensors     where    the 

eral  jurisprudence,  and  does  not  arise  licensees  have  failed  to  perform  their 

under  the  laws  of   the  United  States,  covenants,  but  that  it  will  be  found  in 

Such  a  case  removed  from  a  state  to  a  all  such  cases  that  not  only  has  the 

federal  court  will    be  remanded.     So-  ownership  of  the  patent  been  retained 

ciete,  etc.,  v.  Cook,  40  Fed.  Rep.  382.  by  the  licensor,  but  the  right  of  the 

S.  Marsh  r.  Nichols,  140  U.  S.  344;  licensee  to  use  the  patent  has  been  con- 
Dale  Tile  Mfg.  Co.  V,  Hyatt,  125  U.  S.  ditioned  on  his  performing  certain  acts 
46;  Albright  v.  Teas,  106  U.  S.  613,  or  paying  ceruin  royalties.  Teas  v. 
affirming  13  Fed.  Rep.  406;  Burr  v.  Albright,  13  Fed.  Rep.  406,  106  U.  S. 
Gregory,  2  Paine  (U.  S.)  426;  Goodyear  613, 
V.  Union  India  Rubber  Co.,  4  Blatchf.  8.  Hartell  v,  Tilghman,  99  U.  S.  547, 
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Jnriadiotion  Hot  Defoatod  bj  Floa  Betting  Up  lioaue.  —  The  decision 
mentioned  has  been  distinguished  in  many  cases  showing  a  dis- 
inclination to  extend  it  beyond  its  necessary  limits,  and  holding 
that  where  a  suit  is  the  ordinary  one  for  infringement,  the  juris- 
diction of  the  federal  courts  will  not  be  defeated  merely  by  a  plea 
or  answer  setting  up  a  contract  or  license  in  defense.* 

The  Federal  Conrts  Have  JnrisdiotioiL  of  cases  involving  patents  which 
are  governed  by  the  principles  of  general  jurisprudence,  such  for 
instance  as  suits  on  contracts  relating  to  patent  rights,  where  the 
parties  are  citizens  of  different  states,*  and  the  amount  involved 
in  the  controversy  is  sufficient.* 

followed  m  McCarty,  etc.,  Trading  Co.  387,  it  was  held  that,  the  parties  being 
V,  Glaenzer,  30  Fed.  Rep.  387;  Dens-  citizens  and  residents  of  the  same  stale, 
more  r.  Three  Rivers  Mfg.  Co.,  38  Fed.  the  plaintiff  could  and  should  have  re- 
Rep.  747;  Ingalls  v.  Tice,  14  Fed.  Rep.  sorted  to  the  state  court  for  his  remedy 
352;  Kelly  V,  Porter,  17  Fed.  Rep.  519;  for  infringement,  inasmuch  as  the  de- 
Adams  V,  Meyrose,  7  Fed.  Rep.  208.  fendant  admitted  the  validity  and  use 

In  Hartell  v.  Tilghman,  99  U.  S.  547,  of  the  patent,  and  the  rights  of  the 
the  leading  case  on  the  subject,  the  partiesdepended  wholly  upon  common- 
plaintiff  brought  suit  in  the  United  law  and  equity  principles.  The  court 
States  Circuit  Court  against  the  defend-  said:  *'  The  precise  question  has  been 
ant,  who  was  a  citizen  of  the  same  decided  the  other  way  by  the  court  of 
state,  for  infringement.  He  alleged  appeals  of  this  state,  in  Continental 
that  he  made  a  contract  with  the  de-  Store  Service  Co.  v.  Clark,  100  N.  Y. 
fendant  for  the  use  of  his  invention,  365;  Hat  Sweat  Mfg.  Co.  v,  Reinoehl, 
under  which  defendant  was  to  pay  him  102  N.  Y.  167,  where  it  was  held  that  in 
royalties  and  perform  other  conditions,  such  a  caFe  the  plaintiff  can  and  must 
which  for  several  months  were  duly  resort  to  the  Circuit  Court  of  the 
performed.  He  averred  that  after  this  United  States.  It  will  probably  afford 
the  defendant  refused  to  do  certain  the  plaintiff  poor  comfort  to  know  that, 
other  things  which  he  agreed  to  do  un-  while  in  this  conflict  of  authority  he  is 
der  a  verbal  contract  accompanying  the  apparently  left  without  a  remedy  for 
written  one,  and  thereupon  he  forbade  the  violation  of  his  rights,  the  question 
the  defendant  further  to  use  his  patent,  has  received  careful  consideration  at 
and  charged  him  as  an  infringer,  the  hands  of  both  the  tribunals  of  last 
The  defendant  admitted  the  validity  resort,  federal  and  state,  and  was  de- 
of  the  patent,  his  use  of  it,  and  his  cided  in  each  by  a  divided  court." 
liability  under  the  coptract.  He  set  1.  See  supra^  IX.  2.  a.  (i)  (^  Suits 
out  in  his  plea  the  contract  as  he  un-  Involtnng  Contracts, 
derstood  it,  tendered  the  plaintiff  all  S.  Hill  z/.  Whitcomb,  i  Holmes (U.  S.) 
that  was  due  upon  it,  and  averred  his  317;  Bloomer  v,  Gilpin,  4  Fisher  Pat. 
readiness  to  perform  it.  The  court  Cas.  50;  Magic  Ruffle  Co.  v.  Elm  City 
held  that  the  contract  was  a  subsisting  Co.,  13  Blatchf.  (U.  S.)  151, 16  Fed.  Cas. 
one  which  could  be  rescinded,  not  by  No.  8,949;  Nesmith  v,  Calvert,  i 
the  volition  of  the  plaintiff,  but  only  by  Woodb.  &  M.  (U.  S.)  34,  18  Fed.  Cas. 
mutual  agreement  or  by  the  decree  of  No.  10,123;  McKay  v.  Mace,  23  Fed. 
a  court  of  justice,  and  being  such  a  Rep.  79;  Hapgood  v.  Rosenstock,  23 
subsisting  agreement,  it  must  govern  Fed.  Rep.  87;  Jones  v,  Berger,  58  Fed. 
the  rights  of  the  parties,  and  be  the  Rep.  1006. 

foundation  of  any  relief,  so  that  a  fed-  A  Creditor '1  Bill  to  subject  a  patent 

eral  court  had  no  jurisdiction  in  the  right  to  the  satisfaction  of  a  judgment 

absence  of   the  requisite  diversity  of  recovered    in    a    state    court    can  be 

citizenship.      This      conclusion      was  brought  in  the  federal  court  where  the 

strongly  dissented    from   by  Justices  citizenship    of    the    parties    and    the 

Bradley,  Waite,  and  Swayne.  amount  in  controversy  are  such  as  to 

Jurisdiction   Befiisod  by  Both  Federal  give  the  court  jurisdiction.    Gorrell  v. 

and  State  Conrti.  —  In  McCarty.   etc.,  Dickson,  26  Fed.  Rep.  454. 

Trading  Co.  v,  Glaenzer,  30  Fed.  Rep.  8.  Bloomer  v.  Gilpin,  4  Fisher  Pat. 
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(2)  State  Courts  —  (a)  In  Oentral.  —  Suits  which,  although  they 
concern  matters  relating  to  patents,  are  governed  by  the  general 
principles  of  law  or  equity,  are  cognizable  in  the  state  courts.* 

(b)  Buiti  oa  Contraeti.  —  An  Aetion  for  Damagei  or  Boyaltiao  under  a  con- 
tract, or  a  suit  to  enforce  or  set  aside  a  contract  relating  to  a  pat- 
ent, does  not  arise  under  the  patent  laws,  but  is  one  dependent 

on  general  principles,  of  which  a  state  court  has  jurisdiction.* 

Cas.  50;  McKay  v,  Jackman,  17  Fed.  courts  have  jurisdiction  to  restrain  the 

Rep.  641.  publication   of   articles    and   circulars 

Amount  in  ControTony.  —  If  the  juris-  concerning  the  plaintiff's  patent  which 
diction  of  the  federal  courts  over  a  con-  are  false,  injurious,  or  libellous.  Croft 
tract  in  relation  to  a  patent  is  assumed  v.  Richardson,  59  How.  Pr.  (N.  Y.  Su- 
upon  the  diverse  citizenship  of  the  par-  preme  Ct.)  356;  Flint  v,  Hutchinson 
ties,  it  must  appear  that  the  matter  in  Smoke-Burner  Co.,  38  Fed.  Rep.  546. 
dispute  exceeds,  exclusive  of  interest  Bodsion  of  Stato  Conrt  Hot  Inquirod  into 
and  costs,  the  sum  of  two  thousand  b j  Foderal Cronrt. —  Whereon  the  settle- 
dollars  under  Act  March  3,  1887,  as  ment  of  the  decedent's  estate  a  state 
amended  by  Act  Aug.  13,  1888.  Pli-  court  of  competent  jurisdiction  has 
able  Shoe  Co.  v.  Bryant,  81  Fed.  Rep.  authorized  or  confirmed  a  sale  by  the 
521.  administrator  of  a  right  of  action  for 

AUogationi  of  Bill  Belatiyo  to  Amount  damages  arising  from  the  infringement 
Involvod.  —  The  bill  must  cpntain  an  of  a  patent  owned  by  the  decedent,  the 
allegation  showing  that  the  amount  United  States  Circuit  Court  will  not, 
involved  is  sufficient.  Pliable  Shoe  Co.  in  an  action  at  law  brought  by  the 
V,  Bryant,  81  Fed.  Rep.  521.  assigneefortheinfringementof  the  pat- 
But  where  the  bill  in  a  suit  to  recover  ent,  inquire  whether  the  order  of  the 
royalties  for  the  use  of  a  patent  and  for  state  court  above  referred  to  was  legal 
an  accounting  shows  on  its  face  that  or  valid  or  proper.  May  v,  Mercer 
the  amount  involved  is  sufficient,  an  County,  30  Fed.  Rep.  246;  May  v, 
objection  to  the  insufficiency  of  the  Logan  County,  30  Fed.  Rep.  250. 
amount  is  without  merit.  Hat-Sweat  8.  Illinois,  —  Havana  Press  Drill  Co. 
Mfg.  Co.  V.  Porter,  46  Fed.  Rep.  757.  v,  Ashurst,  148  111.  115,  affirming  48  111. 

Suit  in  Stato  Court  as  Bar  in  Fodoral  App.  454. 

Court.  —  A  suit  in  a  state  court  for  the  Massachusetts.  —  Binney    v,   Annan, 

rescission  of  a  license  contract  concern-  107  Mass.  94;  Somerby  v,  Buntin,  118 

ing  a  patent  is  not  a  bar  to  a  suit  in  the  Mass.  279. 

United  States  courts  for  the  enforce-  Missouri,  —  Billings  v,  Ames,  32  Mo. 

ment  of  those  contracts.     The   relief  265. 

sought  in   the   two  cases  is   entirely  New  Jersey. — Parkhurst  v.  Kinsman, 

dififerent.     Perhaps  a  cross-bill  might  6  N.  J.  Eq.  600. 

bring  the  whole  controversy  before  the  New  York,  —  Continental  Store  Serv- 

state  court,  but  that  course  need  not  ice  Co.  v,  Clark,  100  N.  Y.  365 ;    Mid- 

necessarily  be  taken.     Washburn,  etc..  dlebrook  v,  Broadbent,  47  N.  Y.  443; 

Mfg.  Co.  V,  Scutt,  22  Fed.  Rep.  710.  Burrall  v,  Jewett,  2  Paige  (N.  Y.)  134. 

1.  An  Aotion  on  tho  Caio  for  Fraud  and  Ohio.  —  Darst  v.  Brock  way,  11  Ohio 

FalM  Beporeoontationi  in  the  sale  of  a  462. 

patent  right  is  within  the  jurisdiction  Pennsylvania.  —  Slemmer's    Appeal, 

of  a  sute  court.     Bull  v.  Pratt,  i  Conn.  58  Pa.  St.  155. 

342;    Peck  V,   Bacon,   18    Conn.   377;  Vermont,  —  Sherman   v.   Champlain 

Hunt  V.  Hoover,  24  Iowa  231.  Transp.  Co.,  31  Vt.  162. 

Aotion  for  IdboL  —  An  action  at  law  West  Virginia,  —  Hotchkiss  v.  Fitz- 

for  damages  for  the  publication  and  gerald  Patent  Prepared  Plaster  Co.,  41 

uttering  of  false  statements  relative  to  W.  Va.  357. 

articles  manufactured  by  the  plaintifiF,  Wisconsin,  —  Fuller,  etc.,   Mfg.  Co. 

and  representations  that  they  were  in-  v,   Bartlett,   68  Wis.   7^;    Leonard  v. 

f ringements  of  defendant's  patent,  etc.,  Bamum,  34  Wis.  105 ;  Rice  v,  Gamhart, 

is  properly  cognizable  in  a  state  court.  34  Wis.  453;    Page  v,  Dickerson,  28 

Snow  V.  Judson,  38  Barb.  (N.  Y.)  210.  Wis.  694. 

laijnnotion     Agidnit     LiMs.  —  State  United    States.  —  Wade    v,    Lawder, 
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(e)  Infringoment,  Validity,  or  Worth  of  Patont  InTolTOd.  —  It  is  believed 
to  be  settled  that  where  no  question  concerning  the  validity  of  a 
patent  or  its  infringement  is  directly  involved,  jurisdiction  of  the 
state  courts  will  not  be  defeated  because  the  validity  of  the  pat- 
ent, or  perhaps  even  a  question  of  infringement,  is  collaterally 
involved.* 

A  Direct  A^judioation  upon  the  Validity  of  a  Patent  or  its  infringement 

165  U.  S.  624;  Marsh  v,  Nichols,  140  U.  voked  and  whether  the  agreement  of 

S.  344;  Walter  A.  Wood  Mowing,  etc.,  compromise  should  be  set  aside  or  up- 

Mach.  Co.  V.  Skinner,  139  U.  S.  293;  held,  the  court  considered  settled  by 

Dale  Tile  Mfg.  Co.  v,  Hyatt,  125  U.  S.  authority,  though  a  question  under  the 

46:  Felix  V.  Scharnweber,  125  U.  S.  54;  patent  laws  might  have  to  be  deter- 

Wilson  V.  Sandford,  10  How.  (U.  S.)  mined;  and  the  court  held  that  the  ac- 

<y)\    Albright  v.  Teas,   106  U.  S.  613,  tion  taken  by  the  state  court  rendered 

affirming  13  Fed.  Rep.  406;  Merserole  it  proper  that  the  attachment  procced- 

V.  Union  Paper  Collar  Co.,  6  Blatchf.  ings   in   the   federal   court   should   be 

<U.  S.)  356,   17  Fed.  Cas.   No.  9,488;  stayed  until  the  state  court  should  have 

Consolidated  Fruit  Jar  Co.  v,  Whitney,  determined  the  questions  of  which  it 

6  Fed.  Cas.  No.  3,133.  became  possessed  by  the  suil  there  in- 

Preeumption  of  Juriidiction.  —  A  state  stituted.     Pentlarge  r.  Bees  ton,  i  Fed. 

<:ourt,  on  collateral  attack  of  its  judg-  Rep.  862. 

ment,  will  be  presumed  to  have  had  1.  Continental  Store  Service  Co.  v, 
jurisdiction  of  an  action  wherein  the  Clark,  100  N.  Y.  365;  Middlebrook  r. 
title  to  letters  patent  was  in  issue,  and  Broadbent,  47  N.  Y.  443;  Slemmer's 
conflicting  claims  were  made  thereto.  Appeal,  58  Pa.  St.  155;  Sherman  v. 
It  will  not  be  presumed  that  the  title  in-  Champlain  Transp.  Co.,  31  Vt.  162; 
vol ved  in  the  case  did  not  depend  upon  Hotchkiss  v,  Fitzgerald  Patent  Pre- 
a  contract  enforceable  in  the  state  pared  Plaster  Co.,  41  W.  Va.  357;  Rice 
court.  The  title  or  ownership,  legal  or  v.  Garnhart,  34  Wis.  453;  Teas  v. 
equitable,  of  the  letters  patent,  or  of  an  Albright,  13  Fed.  Rep.  406.  affirmed  106 
interest  in  the  invention,  does  not  U.  S.  613;  Merserole  v.  Union  Paper 
necessarily  involve  the  validity  of  the  Collar  Co.,  6  Blatchf.  (U.  S.)  356,  17 
patent  or  its  infringement.  Shoemaker  Fed.  Cas.  No.  9.488. 
V.  South  Bend  Spark  Arrester  Co.,  135  Validity  or  Infringement  in  Aotioni  or 
Ind.  471.  Sniti  for  Libel.  —  A  state  court  may  en- 
Proceeding  in  Federal  Court  Stayed  tertain  an  action  for  damages  for  the 
Tending  BeoiBion  in  State  Court.  —  An  publication  and  uttering  of  false  state- 
attachment  proceeding,  instituted  in  ments  relative  to  the  plaintiff's  patent 
the  United  States  Circuit  Court,  to  alleging  it  to  be  an  infringement  of 
punish  the  defendant  for  violating  an  defendant's  patent,  or  a  suit  to  restrain 
injunction  issued  by  said  court  to  pre-  such  statements,  though  questions  con- 
vent the  infringement  of  a  patent,  in  cerning  the  validity  of  toth  patents 
pursuance  of  an  agreement  of  compro-  and  their  infringement  may  arise,  since 
mise  entered  into  between  the  plaintiff  they  are  not  the  real  questions  involved 
and  defendant,  will  be  stayed  where  a  in  the  controversy.  Croft  v.  Richard- 
sui(  has  been  entered  in  a  state  court  son,  59  How.  Pr.  (N.  Y.  Supreme  Ct.) 
of  competent  jurisdiction  to  have  the  356;  Snow  v.  Judson,  38  Barb.  (N.  Y.) 
agreement  of  compromise  set  aside  be-  210;  Flint  v.  Hutchinson  Smoke-Burner 
cause  of  the  invalidity  of  the  plain-  Co.,  38  Fed.  Rep.  546,  distinguishing 
tiff's  patent.  The  suit  was  instituted  Hovey  v.  Rubber  Tip  Pencil  Co.,  57  N. 
in  the  state  court  because  the  parties  Y.  124,  on  the  ground  that  the  juris- 
were  citizens  of  the  same  state,  and  diction  of  the  state  court  was  in  that 
that  court  had  enjoined  the  plaintiff  in  case  denied  because  the  complaint  was 
the  original  suit  from  enforcing  the  so  framed  that  the  only  issue  presented 
agreement.  was  whether  the  article  manufactured 
That  the  state  court  had  jurisdiction  by  plaintiff  was  an  infringement  of  de- 
to  entertain  the  suit  to  determine  fendant's  patent,  and  hence  it  could  not 
whether  the  license  granted  under  the  be  entertained  as  a  bill  to  restrain  the 
compromise  had  not  been  lawfully  re-  publication  of  a  libel. 
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cannot  be  made  except  in  the  federal  tribunals,  but  when  ques- 
tions as  to  the  validity,  worth,  or  usefulness  of  a  patent  arise 
collaterally  in  the  case,  they  are  proper  subjects  of  inquiry  and 
consideration  in  the  state  courts.* 

In  a  Bait  for  tlio  Caneallation  or  Booeisiion  of  a  Contraot  for  the  sale  or  use 
of  a  patent,  the  court  may  adjudicate  upon  the  validity  of  the 
patent,  and  upon  the  false  and  fraudulent  representations  which 
induced  the  party  to  enter  into  the  agreement.* 

c.  Jurisdiction  of  Particular    Federal    Courts  —  (i) 

Circuit  Courts.  —  By  the  statutes  the  circuit  courts  of  the  United 

1.  Bull  V.  Pratt,  i  Conn.  342;  Rich  v.  Pennsylvania,  —  Rheem  v.  HoUiday, 

Atwater,    16    Conn.    409;    Billings  r.  16  Pa.  St.  347;  Geigcr  v.  Cook,  3  W.  & 

Ames,  32  Mo.  265;   Continental  Store  S.  (Pa.)  266;  Bellas  v.  Hays,  5  S.  &  R. 

Service  Co.  v.  Clark,   loo  N.  Y.  365;  (Pa.)  427. 

Slemmer's    Appeal,    58    Pa.    St.    155;  Vermont.  —  Clough    r.    Patrick,   37 

Teas  V,  Albright,  13  Fed.  Rep.  406,  106  Vt.  421;  Cragin  v.  Fowler,  34  Vt.  326; 

U.  S.  613;  Merserole  v.  Union  Paper  Sherman «/.  Champlain  Transp.  Co.,  31 

Collar  Co.,  6  Blatchf.  (U.  S.)  356.  17  Vt.  162;  Parrot  v.  Farnsworth,  Brayl. 

Fed.    Cas.    No.    0,488;    Consolidated  (Vt.)  174. 

Fruit-Jar  Co.  v.  Whitney,  6  Fed.  Cas.  Wisconsin.  —  Rice    v.    Garnhart,   34 

No.  3,133.     And  seeTomlinson  v.  Bat-  Wis.  453;  Page  v.  Dickerson,  28  S^  is. 

tel.  4  Abb.  Pr.  (N.  Y.  Super.  Ct.)  266;  694;  Rowe  v,  Blanchard,  18  Wis.  441. 

Hovey  «^.  Rubber  Tip  Pencil  Co.,  33  N.  Contra.  —  In    Elmer    v.    Pennel,   40 

Y.  Super.  Ct.  522,  57  N.  Y.  119;  Hyatt  Me.  430,  it  was  held  that  in  a  suit  in  a 

r.    Ingalls,   49  N.   Y.  Super.  Ct.  375;  state  court  on  a  note  given  for  the  con- 

Maitland  v.  Central  Gas,  etc.,  Fixture  veyance  of  a  patent  right,   the  state 

Co.,  7  Misc.  Rep.  (N.  Y.  City  Ct.)  245.  court  has  no  jurisdiction  to  try  and  de- 

In  an  Action  upon  a  Contraot  or  a  Note  termine  collaterally  the  validity  of  the 

made  or  given  for  the  sale  or  use  of  a  patent;  that  the  patent  must  be  deemed 

patent,  a  state  court  may  inquire  into  valid  until  it  is  adjudged  void  in  whole 

the  validity,  worth,  or  usefulness  of  a  or  in  part  by  a  federal  court  competent 

patent,  as  well   as  anything  else,  for  to  try  that  issue.     This  decision  is  not 

the  purpose  of  determining  the  ques-  followed  or  considered  as  an  authority 

tion  of  consideration.  b>  the  cases  generally. 

Illinois,  —  Myers  v.  Turner,   17  111.  S.  Hall  v.  Orvis,  35  Iowa  366;  Mid- 
179:  Nye  V,  Raymond,  16  111.  153.  dlebrook  v,  Broadbent,  47  N.  Y,  443; 

Indiana,  —  McClure    v,    Jeffrey,     8  Burrall  v.  Jewett,  2  Paige  (N.  Y.)  134; 

Ind.  79.  Lindsay  v.  Roraback,  4  Jones  Eq.  (N. 

Massachusetts,  —  Nash    v.    Lull,    102  Car.)  124;    Darst  v.  Brock  way,  11  Ohio 

Mass.  60;  Bliss  v,  Negus,  8  Mass.  46;  462;    Hotchkiss   v.    Fitzgerald   Patent 

Lester  v.  Palmer,  4  Allen  (Mass.)  145;  Prepared  Plaster  Co.,  41  W.  Va.  357; 

Dickinson    v.    Hall,    14   Pick.   (Mass.)  Page  v.  Dickerson,  28  Wis.  694.     And 

217;  Biercer.  Stocking.  1 1  Gray  (Mass.)  see  Percival  v.  Harger,  40  Iowa  286; 

174.  Rawson     v.    Harger,    48     Iowa    269; 

Missouri.  —  Keith  v.  Hobbs,  69  Mo.  Cowan  v.  Mitchell,  11  Heisk.(Tenn.)  87. 

84;  JoUiffe  V,  Collins,  21  Mo.  338.  Detormination  of  Qneitionf  of  Infiringe- 

New  Hampshire,  —  Dunbar  v.  Mar-  ment.  —  It  is  held  that  where  a  ques- 

den,  13  N.  H.  311;  Earl  v.  Page,  6  N.  tion  of  infringement  arises  collaterally 

H.  477.  in  a  suit  in  which  a  state  court  has 

New  York.  —  Herzog  v.  Heyman.  151  jurisdiction,   it  is  competent  for    the 

N.  Y.  587,  ajffirming  8  Misc.  Rep.  (N.  Y.  court  to  determine  it.     Pratt  v,  Paris 

Super.   Ci.)  27;    Beebe  v.  McKenzie,  Gas  Light,  etc.,  Co.,  155  111.  531,  ^T^rm- 

47   N.   Y.   662;   Saxton   v.    Dodge,   57  ing  51  111.  App.  603;    Herzog  v.  Hey- 

Barb.  (N.  Y.)  84;  Harmon  v.  Bird,  22  man,  151  N.  Y.  587;    Snow  v,  Judson, 

Wend.  (N.  Y.)  113;   Head  v,  Stevens,  38  Barb.  (N.  Y.)  210;  Croft  v,  Richard- 

i9Wena.  (N.  Y.)4ii;  Cross  v.  Huntley,  son,  59  How.  Pr.  ^N.  Y.  Supreme  Ct.) 

13  Wend.  (N.  Y.)  386;  McDougall  v.  356;  Flint  v.  Hutchinson  Smoke-Burner 

Fogg,  2  Bosw.  (N.  Y.)  387.  Co.,  38  Fed.  Rep.  546.    But  see  Conti^ 
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States  have  original  jurisdiction  of  all  suits  at  law  or  in  equity- 
arising  under  the  patent  laws,  and  in  these  courts  the  great 
majority  of  such  suits  are  brought.* 

(2)  District  Courts.  —  This  jurisdiction  is  also  conferred  on 
those  district  courts  having  the  power  and  jurisdiction  of  a 
circuit  court.* 

(3)  Supreme  Court  of  District  of  Columbia,  — And  such  juris- 
diction has  been  conferred  upon  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  likewise.* 

(4)  Territorial  Supreme  Courts.  —  The  Supreme  Courts  of  the 
territories  are  vested  with  the  powers  of  the  before-mentioned 
courts.** 

(5 J  Court  of  Claims  —  (a)  Suiti  for  Infiingement.  —  The  jurisdiction 
of  tne  Court  of  Claims  does  not  extend  to  suits  for  the  infringe- 
ment of  a  patent  by  the  government.  An  infringement  is  a  tort, 
and  over  this  class  of  cases  that  court  has  no  jurisdiction.* 

nental  Store  Service  Co.  v.  Clark,  100  Morse   Arms    Motion,    16    Ct.   of    CI. 

N.    Y.    365;    Hat   Sweat  Mfg.   Co.   v.  296. 

Reinoehl,  102  N.  Y.  167:  Kayser  v.  Ar-  Mode  of  Obtaining  Ck>mponBation  for  In- 

nold,  41  Hun  (N.  Y.)  275.  fHngement  by  OoTemment.  —  The  mode 

Consideration  of  Invalidity  OoTomed  by  of  obtaining  compensation   from    the 

Contract.  —  A  bond  was  given  in  con-  United  States  for  the  unauthorized  use 

sideration  of  the  assignment  of  a  pat-  of    an   invention    has   not    been   spe- 

ent,  guaranteeing  the  assignor's  title  cifically  provided   for  by  any  statute, 

and  providing  that  if  any  person  thers-  The   most   proper  forum   for   such    a 

after  established  a  lawful  right  to  the  claim  would  be  the  Court  of  Claims,  if 

patent  the   bond   should  be   null  and  that  court  has  the  requisite  jurisdiction, 

void,  and  further  providing  that  no  re-  which   it    probably    would    not    have 

covery  be  had  on  the  same  by  the  as-  where  the  claim  was  founded  upon  a 

signor  until  the  suit  that  might  be  then  tort,  as  for  the  unauthorized  use  of  a 

pending,  involving  the  right  of  the  as-  patent.     \i  the  tort  cannot  be  waived 

signor,  should   be   determined   in   his  and  the  claim  put  upon  a  footing  of 

favor  by  the  decree  of  a  lawful  court.  In  an  implied  contract,  and  the  jurisdic- 

an  action  of  debt  on  the  bond  in  a  state  tion  of  the   court   be  not  finally  sus- 

court  it  was  held  that  this  agreement  tained,  the  only  remedy  against  the 

must  govern,  and  that  the  defense  of  United  States,  until  Congress  enlarge 

invalidity  of  the  patent  could  not  be  the  jurisdiction  of  the  Court  of  Claims, 

set  up  in  the  absence  of  a  determina-  would  be  to  apply  to  Congress  itself, 

tion  by  a  lawful  court;  »'.  ^.,  by  a  court  The  method  of  instituting  in  the  Cir- 

of  the  United  States,  to  which  jurisdic-  cuit  Court  an  action  against  a  public 

tion   in  such  cases  is  given.     Ball  v,  officer,  who  acts  only  for  and  in  behalf 

Murry,  10  Pa.  St.  iii.  of  the  government,  is  open  to  serious 

1.  Acts  July  4,  1836,  §  17;  July  8,  objections,  and  it  is  doubtful  whether 

1870,  §  55;    Kev.  Stat.,  §§  629,  4921;  it  can   be  sustained.     Such   a  suit  is 

Act  March  3,  1897;    Supp.  Rev.  Stat.,  substantially  one  against  the  United 

p.  615;    Cochrane  v,  Deener,  94  U.  S.  States  itself,  which  cannot  be  main- 

780.  tained  under  the  guise  of  a  suit  against 

5.  Acts  July  4,   1836,  §  17;  July  8,  its  officers  and  agents  except  in  the 
1870,  §55;  Rev.  Stat.,  §  4921.  manner  provided  by  law.     James  v. 

8.  Act  July  8,   1870;    Rev.  Stat.  D.  Campbell,  104  U.  S.  356. 

C.,  §S  760,   764;    Rev.    Stat.    U.    S.,  WaiTlng  Tort  and  Ctaing  apon  ImpUod 

^  4921 ;   Cochrane  v.  Deener,  94  U.  S.  Contnet.  —  Whether,  when  the  use  is 

780.  unauthorized,  the  tort  can  be  waived 

4.  Act    July    8,    §    55;    Rev.   Sut.,  and  suit  brought  in  the  Court  of  Claims 

g  4921.  upon  an  implied  contract,  does  not  seem 

6.  Pitcher's  Case,   i   Ct.   of    CI.   7;  to  be  definitely  seuled.     See  Pitcher's 
Fletcher's    Case,    11    Ct.   of  CI.   748;  Case,  i  Ct.  of  CI.  7;    Fletcher's  Case, 
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(b)  Soiti  on  Contraete  —  Xxpreee  Contraete.  —  Where  the  government 
has  expressly  contracted  for  the  ownership  or  use  of  a  patent,  the 
Court  of  Claims  has  jurisdiction  of  actions  founded  thereon  for 
damages  or  compensation,  and  it  is  the  only  forum  wherein  such 
a  suit  can  be  brought.  ^ 

Implied  Contracti.  —  The  earlier  cases  were  not  in  favor  of  the 
maintenance  of  suits  in  this  court  founded  upon  an  implied  con- 
tract for  the  use  of  a  patent  right.*  But  the  later  ones  have  set- 
tled the  existence  of  this  jurisdiction  in  cases  of  implied  as  well 
as  express  contracts.* 

d.  Jurisdiction  of  Federal  Courts  in  Particular  Dis- 

TRICTS  —  (i)  Under  General  Judiciary  Acts  —  (a)  In  OeneraL  — 
Prior  to  1897  there  was  no  special  act  providing  in  what  federal 
district  suits  for  the  infringement  of  patents  were  to  be  brought, 
so  the  matter  was  regulated  wholly  by  the  judiciary  acts  relating 
generally  to  suits  in  the  United  States  courts.* 

(b)  Prior  to  188Y.  —  The  Judiciary  Act  of  1 789,  similar  to  which 
le  Act  of  1875,  gave  jurisdiction  to  the  court  in  the  district 


is  th< 


II  Ct.  of  CI.  748;  James  v,  Campbell,  plied   license  from   the   patentee  and 

104  U.  S.  356;    U.  S.  f.  Palmer,  128  U.  with  his  assent,  the  Court  of  Claims  has 

S.  262.  jurisdiction  of  an  action  founded  upon 

Jurisdietion  Ck>n£srred  bj  Special  Aot  of  the  implied  contract  to  pay  a  reasonable 
CrongreM. —  Where  Congress  by  a  spe-  royalty  for  the  use  of  the  invention, 
cial  act  refers  a  case  to  the  Court  of  McKeever*s  Case,  14  Ct.  of  CI.  396; 
Claims  to  determine  whether  a  person  U.  S.  v.  Palmer,  128  U.  S.  262. 
is  the  first  •inventor  of  a  certain  device,  In  such  case  the  action  is  not 
and  whether  he  is  entitled  to  receive  a  founded  on  a  tort,  as  an  infringement 
compensation  for  the  use  of  the  patent  would  be,  for  the  use  is  with  the  pat- 
by  the  United  States,  and  how  much,  entee*s  consent,  but  is  founded  on  the 
the  Court  of  Claims  of  course  has  juris-  implied  contract.  U.  S.  v.  Palmer,  128 
diction.     Hubbell'sCase,  5  Ct.  of  CI.  i.  U.  S.  262. 

1.  Burns's  Case,  4  Ct.  of  CI.  113;  Hotwithetanding  the  Circuit  Conrt'i  Ex- 
Morse  Arms  Motion,  16  Ct.  of  CI.  296.  dnsive  Jnrifdiction  of  patent  cases,  con- 
See  Shavor's  Case,  4  Ct.  of  CI.  440,  ferred  bjr  Rev.  Stat.,  ||  629,  711,  other 
where  suit  was  brought  on  an  alleged  courts,  including  the  Court  of  Claims, 
contract  to  pay  for  the  use  of  a  patent,  may  entertain  jurisdiction  of  suits 
but  the  case  went  off  on  the  point  that  founded  upon  contracts  relating  to  pat- 
no  such  contract  had  been  made.  ents.     Morse  Arms  Motion,  16  Ct.  of 

8.  Pitcher's  Case,  i  Ct.  of  CI.  7.  CI.  296;  U.  S.  v.  Palmer,  128  U.  S.  262. 

In  Fletcher's  Case,  11  Ct.  of  CI.  748,  Qneetion  as  to  Validity  of  Patent  as 

it  was  held  that  no  implied  coniract  AfBMting  Juriidiotion.  —  In  a  suit  in  the 

arose,  so  as  to  give  the  court  jurisdic-  Court  of  Oaims  founded  upon  a  con- 

tion.  in  favor  of  an  inventor  who  had,  tract,  express  or  implied,  to  pay  for  the 

in  response  to  an  invitation,  submitted  use  of  a  paten l,  a  plea  that  the  patent 

a  device,  which  although  accorded  pri-  is  void  for  want  of  novelty  does  not 

ority  of  invention  by  the  Patent  Office,  take  away   the   jurisdiction    once  ac- 

over  the  device  adopted  and  used  by  quired,   and   the   court  should  retain 

the  government,   was  disdnct    there-  jurisdiction  even  if  the  action  involves 

from,  of  different  origin,  and  grew  to  determining  the  validity  of  the  patent, 

completion  under  different  experiments  Morse  Arms  Motion,  16  Ct.  of  Cl.  296. 

and  circumstances.  4.  See  Chaffee  v,  Hayward,  20  How. 

8.  Morse  Arms  Motion.  16  Ct.  of  Cl.  (U.   S).   ao8.    These    acts    were    Acts 

296.  1789,  §  11;  March  3,  1875;  and  March 

Conftmet  Implied  from  lioense  and  Use.  3,  1887,  as  amended  by  Act  August  13. 

—  Where    the   government    manufac-  1888.    For  mrisdiction  under  Act  1897, 

tures  a  patented  article  under  an  im-  see  tn/ra,  IX,  2.  d,  (2)  Under  Act  i8q7* 
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Doeifioiif  in  FaTor  of  Applioability  —  Suit  Goromad  bj  Dofond>nt*i  Baiidaaee. 

—  But  by  the  weight  of  authority  it  is  believed  to  be  settled  that 
this  statute  did  apply  to  patent  cases,  and  that  according  to  its 
provisions  the  suits  could  be  brought  only  in  the  district  whereof 
the  defendant  was  an  inhabitant,  and  not  wherein  he  might  have 
been  found.* 

Jorifdlction  bj  Conoont  «r  WaiTor.  —  It  is  believed  that  the  provision 
under  treatment  is  one  granting  a  personal  privilege  to  the 
defendant,  and  that  he  may  waive  it  or  consent  to  be  sued  in  a 
district  whereof  he  is  not  an  inhabitant.* 

(2)  Under  Act  iSgj.  —  By  the  Act  of  1897  it  is  provided  that  in 
suits  brought  for  the  infringement  of  letters  patent,  the  circuit 
courts  of  the  United  States  shall  have  jurisdiction  at  law  or  in 
equity  in  the  district  of  which  the  defendant  is  an  inhabitant^  or 
in  any  district  in  which  the  defendant,  whether  a  person,  part- 
nership, or  corporation,  shall  have  committed  acts  of  infringement 
and  have  a  regular  and  established  place  of  business.* 

jurisdiction  of  the  Circuit  Court  for  the  Carpenter,  34  Fed.  Rep.  433;  Halstead 

southern   district  of   New   York  shall  z/.  Manning,  etc.,  Co.,  34  Fed.  Rep.  565; 

not  be  construed  to  extend  to  causes  McBride  v.  Grand  de  Tour  Plow  Co., 

of  action  arising  within  the  northern  40  Fed.  Rep.  162. 

district  of   said  state."     Consolidated        Personal   Privilege  to  Be  Asserted  or 

Fastener  Co.  v,   Columbian   Fastener  Pleaded.  —  The  objection  to  the  entcr- 

Co.,  73  Fed.  Rep.  828.  taining  of  a  suit  for  infringement  in  a 

1.  Union  Switch,  etc.,  Co.  v.  Hall  Sig-  district  wherein  the  defendant  does  not 

nal  Co.,  65  Fed.  Rep.  625;  Bicycle  Step-  reside  is  one  not  going  to  the  jurisdic- 

ladder  Co.  v.  Gordon,  57  Fed.  Kep.  529;  tion  of  the  court,  but  rests  upon  the 

Gorham   Mfg.  Co.  v,  Watson,  74  Fed.  assertion  by  the  defendant  of  his  per- 

Rep.  418;  Donnelly  v.  U.  S.  Cordage  sonal  privilege  to  be  sued  only  in  the 

Co.,  66  Fed.   Rep.  613;  Reinstadler  r.  district  of  which  he  is  an  inhabitant. 

Reeves,  33  Fed.  Rep.  308.  Bicycle  Stepladder  Co.  v,  Gordon,  57 

Suit  Against  Nonresident  Corporation.  Fed.    Rep.   529.      And  this  objection 

—  A  corporation  which  is  a  citizen  of  should  be  raised  by  a  motion,  plea,  or 
one  district  cannot  be  sued  for  infringe-  other  proper  method,  and  if  not  thus 
ment  of  a  patent  in  another  state  or  presented  will  be  deemed  to  have  been 
district  though  it  has  an  agent  upon  waived.  McBride  v.  Grand  de  Tour 
which  service  of  process  might  be  made  Plow  Co.,  40  Fed.  Rep.  162;  Vermont 
or  does  business  within  the  latter.  Farm  Mach.  Co.  v,  Gibson,  50  Fed. 
The  defendant  corporation  not  being  a  Rep.  423. 

resident  of  the  district  wherein  the  suit  Nonresident  Vohmtarily  Beoomlng  a 
is  brought,  the  court  has  no  jurisdic-  Defendant.  —  Since  the  jurisdiction  of 
tion.  Donnelly  r.  U.  S.  Cordage  Co.,  federal  courts  in  suits  for  infringement 
66  Fed.  Rep.  613;  Gorham  Mfg.  Co.  v.  of  patents  depends  upon  the  subject- 
Watson,  74  Fed.  Rep.  418;  Cramer  v.  matter  and  not  upon  the  citizenship  of 
Singer  Mfg.  Co.,  59  Fed.  Rep.  74:  Na-  the  parties,  a  nonresident  of  the  district 
tional  Typewriter  Co.  v.  Pope  Mfg.  where  the  suit  is  brought,  by  coming  in 
Co.,  56  Fed.  Rep.  849:  Adriance  v,  Mc-  and  asking  to  be  made  a  defendant, 
Cormick  Harvesting  Mach.  Co.,  55  Fed.  would  thereby  submit  himself  to  the 
Rep.  287;  McBride  z/.  Grand  de  Tour  jurisdiction  of  the  court  in  such  manner 
Plow  Co.,  40  Fed.  Rep.  162;  Preston  v,  that  any  decree  the  court  might  make 
Fire-Extinguisher  Mfg.  Co.,  36  Fed.  on  the  question  of  infringement  would 
Rep.  721;  Halstead  r.  Manning,  etc.,  be  binding  on  him.  Curran  v,  St. 
Co  ,  34  Fed.  Rep.  $65;  GormuUy,  etc.,  Charles  Car  Co.,  32  Fed.  Rep.  835. 
Mfg.  Co.  r.  Pope  Mfg.  Co.,  34  Fed.  8.  Act  March  3,  1897:  Supp.  Rev. 
Rep.  818.  Stat.  1899-1897,  p.  615. 

S.  Bicycle  Stepladder  Co.  v.  Gordon,  Ivrloe   af  Proesw  ufon   Agent.  —  If 

57  Fed.  Rep.  $89;  Miller^Magee  Co.  v,  such  suit  is  brought  in  a  district  of 
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X.  Oevebal  Pbikciples  Belative  to  Actions  and  Suits  eob 
Inpbingement  —  1.  Before  Patent  Obtained.  —  The  inventor  of 
a  new  and  useful  improvement  has  no  exclusive  right  to  it  until 
he  obtains  a  patent,  and  no  suit  can  be  maintained  by  the 
inventor  against  any  one  for  using  it  before  the  patent  is  issued.* 

2.  On  Void  Patent.  —  A  suit  for  the  infringement  of  a  void 
patent  cannot  of  course  be  sustained.* 

3.  On  Snrrendered  and  Beissned  Patent.  —  A  surrender  of  a  patent 
to  the  commissioner  is  a  legal  cancellation  of  it,  and  it  can  no 
more  be  the  foundation  for  the  assertion  of  a  right  after  the 
surrender  than  could  an  act  of  Congress  which  has  been 
repealed.' 

Whore  the  Surrendered  Patent  Has  Been  Beiuned,  the  infringement  of  the 
reissue  is  a  new  cause  of  action  for  which  in  general  no  remedy 

which  the  defendant  is  not  an  inhab-  action  is  commenced,  but  at  the  time  of 

itant,  but  in  which  such  defendant  has  trial  and  judgment;  otherwise  the  suit 

a    regular    and    established    place  of  fails.     Mevs  v.  Conover,  23  L.  ed.  (U. 

business,  service  of  process,  summons,  S.)  1008;  Moffitt  z^.  Garr,  i  Black  (U. 

or  subpoena  upon  the  defendant  may  S.)  273;    Meyer  i;.  Pritchard,  23  L.  ed. 

be  made  by  service  upon  the  agent  or  (U.  S.)  q6i. 

agents    engaged    in  conducting  such        But  its   surrender  after  final  judg- 

business  in  the  district  in  which  the  ment  can  have  no  effect  upon  a  right 

suit  is  brought.     Act  March  3,    1897;  passed  previously  into  judgment;  after 

Supp.  Rev.  Stat.  1892-1897,  p.  615.  that  there  is  nothing  open  to  litigation. 

1.  Gayler  v.  Wilder,  10  How.  (U.  S.)  Mevs  v,  Conover,  23  L.  ed.  (U.  S.)  1008. 
477;  Marsh  v.  Nichols,  128  U.  S.  605;        Sntpeneion  of  Case  for  Surrender  sAd  Be- 

Rein   r.   Clayton,   37    Fed.    Rep.   354  iasne.  —  An  application    for  a  suspen- 

\disapproving  Butler  v.  Ball,  28   Fed.  sion  of  the  case  until  a  reissue  can  be 

Rep.  754,  and  distinguishinj^  Evans  v\  obtained  will  be  refused,  since  a  suit 

Weiss,  2  Wash.  (U.  S.)  342;  Evans  v,  begun  upon  one  patent  cannot  be  sus- 

Jordan,  9Cranch(U.  S.)  199,  and  Jones  tained  upon  a  reissue  of  that  patent. 

r.  Sewall,  6  Fisher  Pat.  Cas.  343].  Jones  r.  Barker,  11  Fed.  Rep.  597. 

8.  Marsh  v.  Nichols,  128  U.  S.  605;        Infr&gement   Between   Surrender  and 

Pope  Mfg.  Co.  r.  Marqua,  15  Fed.  Rep.  BenewaL  —  Where  a    defective  patent 

400:  Kennedy  v.  Hazelton,  128  U.   S.  has  been  surrendered,  and  a  new  one 

667.  taken  out,  and  the  patentee  brings  an 

8.  MoflStt  V.  Garr,  i  Black  (U.  S.)273;  action  for  a  violation  of  his  patent,  lay- 
Meyer  V.  Pritchard,  23  L.  ed.  (U.  S.)  ing  the  infringement  at  a  date  subse- 
961;  Fry  ».  Quinlan,  13  Blatchf.  (U.  S.)  quent  to  that  of  the  renewed  patent, 
205,  9  Fed.  Cas.  No.  5,140;  Reedy  v.  proof  of  the  use  of  the  thing  patented 
Scott,  23  Wall.  (U.  S.)  352;  Burrell  during  the  interval  between  the  orig- 
V.  Pratt,  35  Fed.  Rep.  834;  Burrell  v.  inal  and  renewed  patents  will  not 
Hackley,  35  Fed.  Rep.  833  [citing  Peck  defeat  the  action.  Stimpson  v.  West- 
V,  Collins,  103  U.  S.  660;  Forbes  r.  Chester  R.  Co.,  4  How.  (U.  S.)  380. 
Barstow  Stove  Co.,  2  Cliff.  (U.  S.)  Iisae  Baifod  Whether  Beiiiae  for  Same 
385].  Invention  ae  OriginaL  —  Where  the  com- 

Beeovery  for  InfHngement  Prior  to  Be-  plaint  in  an  action  at  law  for  infringe- 

iisne.  —  In  a  suit  in  equity  for  infringe-  ment  avers  that  on  the  surrender  of 

ment  the  complainant  cannot  recover  the  original  patent  a  new  patent  was 

damages  for  any  infringement    ante-  issued  to  the  patentee  **  for  the  same 

cedent  to  the  date  ^f  the  reissued  pat-  invention,"  etc.,  and    the  answer  de- 

ent,  the  extended  patent  having  been  nies     this     averment,     the     question 

surrendered.    Agawam  Co.  v.  Jordan,  whether  the  reissue  was  for  the  same 

7  Wall.  (U.  S.)  503.  invention  is  sufficiently  raised,  and  it 

Snrnoider  Before  and  Alter  Final  Jndg-  is  error  to  exclude  the  original  patent 

nent.  —  The    patent  must  remain  un-  as  evidence.    Oregon  Imp.  Co.  v.  Ex- 

surrendered  not  only  when  a  suit  or  celsior  Coal  Co.,  13a  U.  S.  315. 
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can  be  had  except  by  a  suit  or  action  on  the  reissued  patent.* 

4.  On  Expired  Patent. — A  Bait  in  Equity  for  the  infringement 
of  an  expired  patent  cannot  in  general  be  maintained,  except  per- 
haps to  restrain  the  use  or  sale  of  articles  made  before  the  expira- 
tion of  the  patent.  • 

But  an  Action  at  Law  may  be  brought  on  an  expired  patent  to 
recover  damages  for  infringements  committed  during  the  life  of 
the  patent.* 

1.  Reedy   v.   Scott,  23  Wall.  (U.  S.)  where  a  bill  was  brought  on  an  origi- 

352;  Jones  V,  Barker,  11  Fed.  Rep.  597.  nal  patent  and  the  defendant  answered 

Boiitne  of  Patent  Sorrondered  Pending  that  it  had  been  surrendered  and  re- 
Litigation —  Original  or  Snpplementid  issued,  an  amendment  covering  the 
BiU.  —  Where  a  suit  in  equity  is  reissue  was  clearly  within  the  power  of 
brought  to  restrain  the  infringement  the  court.  See  also  The  Tremolo  Pat- 
of  a  patent,  and  the  patent  is  after-  ent,  23  Wall.  (U.  S.)  518. 
wards  surrendered  and  a  reissue  %,Se^sttpra^V^,\.a.{t)  SuitinEquity 
granted,  the  suit  is  at  an  end.  The  AfUr  Expiration  of  Patent.  See  also 
plaintiff  will  not  generally  be  granted  Howes  v,  Nute,  4  Cliff  (U.  S.)  173,  12 
leave  to  file  a  supplemental  bill  Fed.  Cas.  No.  6,790;  American  Dia- 
foundedon  the  reissued  patent;  and  in  mond  Rock  Boring  Co.  v.  Rutland 
order  to  avail  himself  of  any  rights  he  Marble  Co.,  2  Fed.  Rep.  355;  American 
may  have  upon  the  facts  stated  in  the  Diamond  Rock  Boring  Co.  v.  Sheldon, 
supplemental  bill,  the  complainant  i  Fed.  Rep.  870;  New  York  Belting, 
must  proceed  by  original  bill  founded  etc.,  Co.  ?/.  Magowan,  27  Fed.  Rep. 
on  the  reissued  patent.  Fry  v.  Quin-  in;  Dederick  ».  Farquhar,  39  Fed. 
Ian,  13  Blatchf.  (U.  S.)205,  9  Fed.  Cas.  Rep.  346. 

No.  5,140;  Reedy  v,  Scott,  23  Wall.  (U.        Allegationi  of  Bill  on  Expired  Patent. 

S.)  352.     But  see  Woodworth  v.  Stone,  —  A  bill  upon  an  expired  patent  which 

3  Story  (U.  S.)  749,  30  Fed.  Cas.  No.  does  not  allege  that  the  defendant  is 

18,021,    wherein   it  was  held   that  an  using  machines  made  during  the  term 

injunction  granted  on  an  original  bill,  of  the  patent  in  infringement  of  it,  not 

before  the  surrender  of  a  patent,  can-  that  the  plaintiff  fears  such  use,  shows 

not  be  maintained  upon  the  new  pat-  no  ground   for    relief  by    injunction, 

ent,  unless  a  supplemental  bill  be  filed,  American  Diamond  Rock  Boring  Co. 

founded  thereon.     And  see  Dental  Vul-  v.  Rutland  Marble  Co.,  2  Fed.   Rep. 

canite  Co.  v,  Wetherbee.  2  Cliff.  (U.  S.)  355. 

555.  7  Fed.  Cas.  No.  3,810,  which  shows        Extension  of  Expired  Patent  —  Snpple- 

that  in  the  district  of  Massachusetts  it  mental  BUI.  —  Where  a  patent  expires 

is  in  fact  the  usual  practice  to  file  a  and  is  extended  pending  litigation  in 

supplemental  bill  upon  a  reissued  pat-  equity,  and  the  infringement  by  the 

ent  in  aid  of  a  bill  based  upon  the  orig-  respondent  is  continued  in  respect  to 

inal  patent  before  it  surrendered.     As  the  extended   patent,  a  supplemental 

was  said  in  Fry  v.  Quinlan,  13  Blatchf.  bill  is  a  proper  pleading  to  prolong  the 

(U.  S.)  205,  9  Fed.  Cas.  No.  5,140.  it  suit.     Reedy  v,  Scott,  23  Wall.  (U.  S.) 

does  not  appear  how  or  upon  what  view  352. 

of  the  rights  of  the  parties  that  practice        3.  Declaration  Where   Expired  Patent 

was  established.  Benewed.  —  Where  an    expired  patent 

Irrfgularity  Waived  and  Disregarded,  has  been  renewed  by  Act  of  Congress, 
—  Where,  pending  litigation  in  equity,  if  it  is  desired  to  bring  an  action  at  law 
the  patent  is  surrendered  and  a  reissue  for  the  infringement  under  the  old  pat- 
obtained,  and  instead  of  filing  a  new  ent,  it  is  necessary  for  the  declaration 
original  bill  the  plaintiff  seeks  his  rem-  to  contain  a  distinct  and  independent 
edy  in  a  supplemental  bill,  without  ob-  count  thereon.  Eastman  v.  Bodfish,  i 
jeciion  by  the  defendant,  the  court  may  Story  (U.  S.)  528. 
disregard  the  irregularity.  Reedy  v.  Beolaration  Hot  on  Expired  bnt  on  Be- 
Scott,  23  Wall.  (U.  S.)  352.  newed  Patent.  —  A  patent  expiring  in 

Amendment  of  Bill  to  Corer  Beime. —  1834  was  renewed  by  Act  of  Congress 

In  Reay  v.  Beriin,  etc..  Envelope  Co.,  in  1835  for  the  space  of  seven  years, 

30  Fed.    Rep.  448,   it  was  held    that  and  in  an  action  on  the  ccse  for  in- 
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5.  Bisclaimers  —  a.  Statutes  Authorizing  Disclaimers.  — 

Whenever  through  inadvertence,  accident,  or  mistake,  and  with- 
out any  wilful  default  or  intent  to  defraud  or  mislead  the  public, 
a  patentee  in  his  specification  has  claimed  more  than  that  of 
which  he  was  the  original  and  first  inventor  or  discoverer,  his 
patent  is  valid  for  all  that  part  which  is  truly  and  justly  his  own 
and  he  is  authorized  to  disclaim  the  invalid  parts.*  The  pat- 
entee or  assignee  may  also  make  disclaimer  of  such  parts  of  the 
thing  patented  as  he  shall  not  choose  to  claim  or  hold  by  virtue 
of  the  patent  or  assignment,  stating  therein  the  extent  of  his 
interest  in  such  patent.* 

b.  Maintenance  of  Suit  and  Recovery  Where  Dis- 
claimer Not  Delayed. — The  patentee,  his  assignee,  etc., 
may  maintain  a  suit  at  law  or  in  equity  and  fully  recover  for  the 
infringement  of  any  part  of  the  patent  which  is  bona  fide  his  own, 
if  it  is  a  material  and  substantial  part  of  the  thing  patented,  and 
definitely  distinguishable  from  the  parts  claimed  without  right, 
provided  he  has  not  unreasonably  neglected  or  delayed  to  file  a 
disclaimer.' 

fringement  of  the  patent  the  declara-  12,458;  Matthews  v,  Spangenberg,  19 

tion  in  the  writ,  which  was  dated  1838,  Fed.  Rep.  823;  Worden  v,  Searles,  21 

stated  violation  of  the  patent  right  for  Fed.   Rep.  408;    Tuck  v.   Bramhill,  6 

a  long  time,  to  wit,  for  a  space  of  three  Blatchf.  (U.  S.)  95,  24  Fed.  Cas.  No. 

years  and  eight  months  next  preceding  14,213;  Hake  v.  Brown,  37  Fed.  Rep. 

the  date  of  the  writ.     The  court  held  783;    Smead    v.    Union    Free    School 

that  the  declaration  did  not  make  any  Dist.,  44  Fed.   Rep.  614;   Whitney  v, 

claim  under  the  old  patent,  and  was  Boston,  etc.,  R.  Co.,  50  Fed.  Rep.  72. 

for  a  claim  for  a  violation  of  the  re-  See  American  Diamond    Rock-Boring 

newal  of  the  patent  right  within  three  Co.  v.  Sheldon,  25  Fed.  Rep.  768. 

years,  etc.,  before  the  date  of  the  writ.  Produotion  of  Application  Covered  by 

Eastman  z^.  Bodfish,  I  Story  (U.  S.)  528.  IMscUimer. —  Where    there    is    a    dis- 

1.  Acts  T837,  §§  7,  9;  1870.  p§  54,  60;  claimer  as  to  one  of  the  patents  sued 
Rev.  Stat.,  g§  4917,  4922;  Hailes  v.  on,  of  matter  covered  by  another  appli- 
Albany  Stove  Co.,  123  U.  S.  582,  16  cation  of  the  same  inventor  which  is  in 
Fed.  Rep.  240;  Silsby  v.  Foote,  20  How.  interference  in  the  Patent  OflSce,  such 
(U.  S.)  378;  Matthews  v,  Spangenberg,  application,  which  would  limit  with  ex- 
19  Fed.  Rep.  823;  Aiken  v.  Dolan,  i  actness  the  measure  of  the  disclaimer. 
Fed.  Cas.  No.  no,  3  Fisher  Pat.  Cas.  is  a  proper  matter  for  the  considera- 
197.  tion  of    the   court   when   interpreting 

2.  Acts  1837,  §§  7,9;  1870,  g§  54.  60;  the  patent;  and  if  the  complainant, 
Rev.  Stat.,  §§  4917,  4922;  Sessions  v.  who  presumably  can  do  so,  does  not 
Romadka,  145  U.  S.  29;  Hailes  v.  furnish  a  copy  of  such  application,  a 
Albany  Stove  Co.,  123  U.  S.  582.  motion   for  a    preliminary  injunction 

3.  Gage  v.  Herring,  107  U.  S.  640;  will  be  denied.  National  Typographic 
O'Reilly  v,  Morse,  15  How.  (U.  S.)  Co.  v.  New  York  Typograph  Co.,  46 
62;    Hailes  v.  Albany  Stove  Co.,   123  Fed.  Rep.  114. 

U.  S.  582,  16  Fed.  Rep.  240;   Sessions  Ko  Showing  that  Bitolaiiiier  Keoefiary. 

V,  Romadka,  145   U.  S.  29;   Silsby  v.  — A  contention  by  the  defendant  that 

Foote,   20   How.   (U.  S.)  378;   Hall  v.  a  suit  cannot  be  maintained  for  want 

Wiles.  2  Blatchf.  ( U.   S.)  194,  11  Fed.  of  a  disclaimer  by  the  plaintiff  of  cer- 

Cas.,    No.    5,954;    Electrical   Accumu-  tain  claims,  embracing  things  of  which 

lator  Co.  V,  Julien  Electric  Co.,  38  Fed.  he  was  not  the  original  and  first  in- 

Rep.    117;    Christman  v.  Rumsey,   17  ventor,  will  not  be  sustained  where  no 

Blatchf.  (U.  S.)  148,  5  Fed.  Cas.   No.  proof  has  been  taken  to  show  that  the 

3.704;     Schillinger     v,     Gunther,    17  claims    referred   to  are    bad    for   the 

Blatchf.  (U.  S.)  66,  21  Fed.  Cas.  No.  reason  suggested,  or  for  any  reason, 
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c.  Disclaimer  Unreasonably  Neglected  or  Delayed.  — 
But  the  patentee  cannot  maintain  such  suit  if  he  has  unreasonably 
neglected  or  delayed  to  enter  a  disclaimer.* 

d.  Disclaimer  Before  or  After  Suit.  —  Disclaimers  can 
be  made  as  well  after  as  before  the  commencement  of  the  suit.* 
And  they  need  not  be  filed  until  the  court  has  passed  upon  the 
contested  claims,'  or,  if  an  appeal  is  taken,  until  the  appellate 

and  the  case  is  not  in  a  condition  for  Morse,  15   How.  (U.   S.)  62;  Seymour 

an   adjudication    in    respect  to  those  v,  McCormick,  19  How.  (U.  S.)  96. 

claims.     Stutz  v,  Armstrong,  20  Fed.  8.  Gage  v.   Herring,    107  U.  S.  640; 

Rep.  843.  Sessions  v,  Romadka,   145    U.   S.    29; 

Diiolaimer  by  Patentee  Without  Unitiiig  Hall  if.  Wiles,  2  Blatchf.  (U.  S.)  194, 

Anignee  —  Joint  Suit. —  If  the  assignee  11    Fed.    Cas.  No.   5,954;    Burdett   v, 

has  assigned  his  patent  in  part,  and  a  Estey,   15   Blatchf.  (U.   S.)  349,  4  Fed. 

joint  suit  is  brought  in  equity  for  a  per-  Cas.  No.  2,145;  Christman  v,  Rumsey, 

petual  injunction,  a  disclaimer  by  the  17  Blatchf.  (U.  S.)  148,  5  Fed.  Cas.  No. 

patentee  alone,  without  the  assignee's  2,704;      Schillinger     v.     Gunther,     17 

uniting  in  it,  will  not  entitle  the  parties  Blatchf.  (U.  S.)  66,  21  Fed.  Cas.  No. 

to  the  benefit  of  the  statute.     Wyeth  12,458;  Matthews  v.  Spangenberg,   19 

V,  Stone,   I  Story  (U.  S.)  273,  30  Fed.  Fed.   Rep.   823;    Tuck   v.  Bramhill,  6 

Cas.  No.  18,107.  Blatchf.  (U.  S.)  95,  24  Fed.  Cas.  No. 

Making  of  DiBolaimer  Snffioiently  Al-  14,213;  Guyon  v,  Serrell,  i  Blatchf.  (U. 

leged.  —  An  allegation  in  a  declaration  S.)  244,  11  Fed.  Cas.  No.  5,881;  Smead 

in  an  actional  law  for  the  infringement  v.   Union  Free  School   Dist.,   44  Fed. 

of  a  patent  that  disclaimers  were  duly  Rep.  614;  Hakez^.  Brown,  37  Fed.  Rep. 

and  legally  executed  in  writing  and  ac-  783;  Aiken  t'.   Dolan,  i  Fed.  Cas.  No. 

cepted  by  the  commissioner  is  sufficient  no,  3  Fisher  Pat.  Cas.  197;  Libbey  v, 

to  enable  the  plaintiff  to  give  evidence  Mt.  Washington    Glass  Co.,   26   Fed. 

of  their  being  executed  conformably  to  Rep.  757.     See  also  Wyeth  v.  Stone,  i 

the  requisites  of  the   statute  without  Story  (U.  S.)  273,  30  Fed.  Cas.  No.  18, 

setting  forth    any  ingredient  to  their  107;  Reed  v.  Cutter,  i  Story  (U.  S.)  590, 

due  execution.     Van   Hook  v.  Wood,  20  Fed.  Cas.  No.  11,645. 

38  Fed.  Cas.  No.  16,854.  Impodtion  of  Termi  Where  Dieelaimer 

1.  Gage  V.  Herring,  107  U.  S.  640;  Is    DeUyed.  —  Disclaimers    under   Act 

Hailes  v.  Albany  Stove  Co.,  123  U.  S.  1837,  §§  7,  9,  can  be  made  as  well  after 

582;    Silsby  V.   roote,  20  How.  (U.  S.)  as  before  the  commencement  of   the 

378;    Hall  V,  Wiles,  2  Blatchf.  (U.  S.)  suit.     It  would  in  such  case  be  the 

194,11   Fed.  Cas.  No.   5,954;  Reed  v,  duty  of  the  court  to  see  that  the  defend- 

Cutter,  I  Story  (U.  S.)  590, 20  Fed.  Cas.  ant  was  not  injuriously  surprised,  and 

No.  11,643.  to  impose  such  terms  as  right  and  jus- 

Hegleet  or  Delay  Knit  Be  Bailed  in  An-  Uce  might  require.    The  question  of 


—  The  defense  of  unreasonable  unreasonable  delay  would  be  open  for 

neglect  or  delay  to  file  a  disclaimer  of  the  consideration  of  tl;e  court,  and  the 

one  of  the  claims  of  plaintiff's  patent  complainant  could   recover  no  costs, 

cannot  be  made  in  a  suit  in  equity  to  There  is  no  reason  for  turning  a  party 

restrain  an  infringement  where  the  de-  out  of  court  to  renew  the  litigation  after 

fense  is  not  set  up  in  the  defendant's  filing  the  disclaimer,  thus  subjecting 

answer.      Burden  r.  Comin,    4   Fed.  both  parties  to  the  delay  and  expense 

Cas.  No.  2,143,  3  Fisher  Pat.  Cas.  477.  which   must    necessarily    follow    and 

Infereaoe    of   VnreaionaUe  Delay  Be-  without  any  benefit  to  either.     Smith 

peUed.  —  The  granting  of  a  patent,  or  a  v.  Nichols,  21  Wall.  (U.  S.)  112. 

reissue,  including  a  claim  objected  to.  After  the  Term  of  a  Patent  Hni  Biqired 

and  a  d^ision  of  the  Circuit  Court  up-  it  is  too  late  to  file  a  disclaimer.     The 

holding  its  validity,  repel  any  inference  suit  cannot  therefore  be  maintained, 

of  unreasonable  delay  in  making  a  dis-  and  the  bill  will  be  dismissed.   Vacuum 

claimer;    in  such  case  the  plaintiff  is  Oil  Co.  v,  Buffalo  Lubricating  Oil  Co., 

not  bound  to  disclaim  until  after  a  de-  33  Fed.  Rep.  891. 

cision  of  the  highest  court.     Gage  r.  S.  Stutz  r.  Armstrong,  ao  Fed.  Rep. 

Herring,  107  U.  S.   640;    O'Reilly  r.  843;  Hake  if.  Brown,  37  Fed.  Rep.  783, 
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court  has  decided  upon  the  claims.* 

^.  Costs  Where  Disclaimer  Entered  After   Suit. — 

Where,  however,  a  disclaimer  is  not  entered  prior  to  the  com- 
mencement of  the  suit  no  co^ts  are  recoverable.* 

citing  Burdett  v.  Estey,  15  Blatchf.  (U.  Bramhill,  6  Blatchf.  (U.  S.)  95,  24  Fed. 

S.)  349,  4  Fed.  Cas.  No.  2,145.  Cas.  No.  14,213;  Smead  v.  Union  Free 

DiMlaimer  After  rinal  Hearing  or  De-  School-Dist.,  44  Fed.  Rep.  614;  Camp- 

oifioiL  —  In  a  suit  in  equity  to  restrain  bell  Printing  Press,  etc.,  Co.  v.  Eames 

the  infringement  of  a  patent,  where  the  Vacuum  Brake  Co.,  44  Fed.   Rep.  64; 

owners  of  the  entire  right  for  the  ter-  New  York  Belting,  etc.,  Co.  v.  New 

ritory  within  which  the  infringement  Jersey  Car-Spring,  etc.,  Co.,  48  Fed, 

took  place  did   not  join   the   nominal  Rep.  556;  Taylor  v.  Archer,  8  Blatchf. 

plaintiffs  in  entering  a  disclaimer,  but  (U.  S.)  315,  23  Fed.  Cas.   No.  13,778; 

there  was  no  evidence  that  the  former  Singer  v.  Walmsley,  22  Fed.  Cas.  Na 

had    unreasonably  neglected    to    dis-  12,900,  i  Fisher  Pat.  Cas.  558;  Proctor 

claim,  nor  was  any  such  defense  set  up  v.  Brill,  16   Fed.  Rep.   791;    Hake   v, 

in  the  answer,  the  court  allowed  them  Brown,  37  Fed.   Rep.  783;    Hayes  v, 

an  opportunity  to  make  such  disclaimer  Bickelhoupt,  23    Fed.  Rep.   183;    Bal- 

after  the  final  hearing,  in  order  to  the  lard  v,  McCluskey,  58  Fed.  Rep.  860; 

rendition  of  a  decree  for  the  plaintiffs.  Myers  v.  Frame,  8  Blatchf.  (U.  S.)  446, 

Myers  v.  Frame,  8  Blatchf.  (l).  S.)  446,  17  Fed.  Cas.  No.  9,991. 

17  Fed.  Cas.  No.  9,991.  Claimi  Abandoned   on  GronndB   Other 

I^ehearing  upon  Terms,  —  But  after  a  than  Mentioned  in  Statute.  —  The  stat- 
suit  in  equity  for  infringement  has  ute  denying  costs  in  patent  cases  un- 
been  heard  and  decided  upon  its  mer-  less  a  disclaimer  is  entered  at  the 
its,  the  plaintiff  cannot  file  a  disclaimer  Patent  Office  before  the  commencement 
in  court,  or  introduce  new  evidence  of  the  suit  is,  by  its  terms,  applicable 
upon  that  or  any  other  subject,  except  only  to  patents  in  which  the  patentee 
at  a  rehearing  granted  by  the  court  has,  in  his  specification,  claimed  to  be 
upon  such  terms  as  it  thinks  fit  to  im-  the  original  and  first  inventor  of  sub- 
pose.  Roemer  v.  Bernheim,  132  U.  S.  stantial  parts  of  the  thing  patented,  of 
103.  which    he    was    not    such     inventor. 

i.  Gage  V.  Herring,  107  U.  S.  640;  Where,  therefore,  the  orator  did   not 

O'Reilly  v,  Morse,  15  How.  (U.  S.)  62;  abandon  the  new  and  expanded  claims 

Seymour, v.  McCormick,  19  How.  (U.  of  his  reissue  on  that  ground,  but  be- 

5.)  96.  cause  of  his  laches  in  applying  for  the 

8.  Gage  v.  Herring,  107  U.  S.  640;  reissue,  the  statute  does  not  apply,  and 

O'Reilly  v,  Morse,  15  How.  (U.  S.)62;  a  decree  will  be  granted  without  re- 

Hailes  v.  Albany  Stove  Co.,  123  U.  S.  quiring  a  disclaimer  or  denying  costs. 

582,    16    Fed.    Rep.   240;    Sessions  v.  Mundy  v,   Lidgerwood  Mfg.   Co.,   20 

Romadka,    145   U.   S.  29;    Yale  Lock  Fed.  Rep.  191. 

Mfg.   Co.   V,  Sargent.  117  U.  S.  536;  Diaelaimer  Hot  Heeded  or  Hot  Begarded 

Hall  V.  Wiles,  2  Blatchf.  (U.  S.)  194,  11  in  Deoifion.  —  Where  the  question  pre- 

Fed.  Cas.  No.  5,954:  Silsby  v,  Foote,  sented  for  decision  was  whether,  not- 

20  How.   (U.    S.)  378;    Electrical  Ac-  withstanding  a  disclaimer  of  one  of  the 

cumulator  Co.  v.  Julien  Electric  Co.,  divisions  of  a  reissued  patent,  the  other 

38  Fed.  Rep.  117;  Burdett  v.  Estey,  15  divisions  of  the  reissue  should  be  sus- 

Blatchf.  (U.  S.)  349,  4  Fed.  Cas.  No.  tained,  the  statute  as  to  costs  after  a 

2,145;  Seymour  V.  McCormick,  19  How.  disclaimer  has  no  application   to  the 

(U.  S.)  96;    Christman  v.  Rumsey.  17  suit.     Elastic  Fabrics  Co.  t/.  Smith,  100 

Blatchf.   (U.  S.)  148,  5  Fed.  Cas.  No.  U.  S.  no. 

2.704;  Tyler  v.  Galloway,  20  Blatchf.  Where  there  is  nothing  to  show  that 
(U.S.)  445;  Reed  r.  Cutter,  I  Story  (U.  any  claims  in  the  patent  needed  to 
S.)  590,  20  Fed.  Cas.  No.  11,645;  Schil-  be  disclaimed  under  the  statutory  pro- 
linger  V.  Gunther,  17  Blatchf.  (U.  S.)  visions,  and  the  court  had  not  been 
66,  21  Fed.  Cas.  No.  12,458;  Aiken  v.  asked  to  pass  on  any  claims  except  the 
Dolan  I  Fed.  Cas.  No.  no,  3  Fisher  first  one,  to  which  the  issues  were  lim- 
Pat.  Cas.  197;  Matthews  v,  Spangen-  ited,  it  is  not  the  duty  of  the  court  to 
berg,  19  Fed.  Rep.  823;  Worden  v.  withhold  the  complainant's  costs  be- 
Searls,    21    Fed.   Rep.  408;    Tuck  v,  cause  the  complainant  had  not  entered 
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XL  Pasties  to  Actioks  ob  Suits  fob  Ihfbihoexekt  —  1.  Plain- 
tiff—  a.  Lv  General  —  (i)  Af  Law  and  in  Equity.  —  By  the 
patent  laws  of  the  United  States  an  action  at  law  for  damages 
for  the  infringement  of  a  patent  may  be  brought  by  any  party 
interested  either  as  patentee,  assignee,  or  grantee.*  And  provi- 
sion is  made  for  filing  a  bill  in  equity  by  the  party  aggrieved  for 
an  injunction  to  be  granted  according  to  the  course  and  princi- 
ples of  courts  of  equity.* 

(2)  Ownership  at  Time  of  Action  or  Suit  —  Aotion  at  Law.  —  The 
plaintiff  in  an  action  at  law  need  not  own  or  have  any  interest 
in  the  patent  at  the  time  of  bringing  the  action,  provided  he  pos- 
sessed the  requisite  interest  at  the  time  the  infringement  was 
committed.^ 

Bat  a  Suit  in  Equity  for  an  Ixgnnction  must  be  brought  by  the  parties 
interested  at  the  time  in  the  patent  or  in  preventing  infringe- 
ment thereof.  "* 

(3)  Parties  in  Interest.  —  The  party  in  interest  must  bring  the 
suit  for  infringement,  whether  at  law  or  in  equity,  in  his  own 
name.* 

a  disclaimer.     Gamewell  F.  Alarm  Tel.  lar  Co.,    2  Fed.    Rep.    239;    Lorillard 

Co.  V.   Municipal  Signal  Co.,  77  Fed.  v.    Standard    Oil    Co.,    2    Fed.    Rep. 

Rep.  490.  902. 

(k>ntefting  Claims  Hot  in  lune.  —  Rev.  Action  by  Patent  Owner  —  Aieignments 

Stat.,  ^  4922,  declaring  that  if  a  pat-  and  Agreements  to  Assign.  —  A  party  is 

entee  has  claimed  too  much  in  any  part  entitled  to  maintain  an  action  at  law 

of  his  patent  he  shall  not  recover  costs,  for  the  infringement  of  a  patent,  unless 

does  not  mean  that  claims  not  in  issue  he  has  made  a  legal  assignment  and 

should   be  contested  for  the  mere  pur-  transfer  of  his  interest  in  the  inven> 

pose  of  settling  the  costs.     More  ex-  tion.     No   private  agreement  between 

pense  might  be  incurred  in  such  a  mode  him  and  any  third  person  looking  to 

of  trial  than  depended  upon  the  main  such  assignment  will  affect  his  right  to 

issue.     American  Bell  Telephone  Co.  sue.     Park   v.  Little,  3  Wash.  (D.  S.) 

V.  Spencer,  8  Fed.  Rep,  509.  196,  18  Fed.  Cas.  No.  10.715. 

1.  Acts  July  4, 1836,  §  14;  July  8, 1870,  Delegation  of  Eight  to  Sue.  —  The 
§59;  Rev.  Stat.,  §4919.  party  in  interest  cannot  delegate  the 

2.  Acts  July  4,  1836,  §  17;  July  8,  right  to  another  person  to  bring  the 
1870,  §  55;  Rev.  Stat.,  §  4921.  suit  in  the  name  of  such  other  person, 

8.  Spring  v.  Domestic  Sewing-Mach.  when  the  suit  is  not  for  the  benefit,  in 

Co.,  13  Fed.  Rep.  446;  Moore  z/.  Marsh,  any  way,  of  such  person.     Goldsmith 

7  Wall.  (U.  S.)  515.     See  XI.  i.  b,  (3)  v.  American  Paper  Collar  Co.,  2  Fed. 

{a)    Claims  to  Past  Damages  Expressly  Rep.  239. 

Assigned;  {b)  Claims  to  Past  Damages,        Suit  on  Original  and  Seissned  or  Im- 

Not  Expressly  Assigned.  proved    Patent.  —  Where    the    original 

4.  Waterman  z/.  Mackenzie,  29  Fed.  patent  and  the  improvement  thereon 
Rep.  316.  are   united  in   the  same  person,  they 

Expiration  of  Patent  Before  Heoessary  constitute  a  whole,  an  entire  right,  and 

Parties  Joined.  —  Since  a  court  of  equity  must  be  asserted  as  such  in  a  suit  in 

cannot  acquire  jurisdiction  until  all  of  equity  for  infringement.     Case  v.  Red- 

the  parties  in  interest  are  made  parties  field,  4  McLean  (U.  S.)  526,  5  Fed.  Cas. 

to  the  bill  for  infringement,  where  the  No.  2,494. 

patent  has  expired  before  they  were  so  And  where  the  original  and  reissued 

made  parties  the  bill  will  be  dismissed  patent  are  both  in  the  same  name,  suit 

for  want  of    jurisdiction.     Hewitt  v,  must  be  brought  in  the  name  of  the 

Pennsylvania  Steel  Co.,  24  Fed.  Rep.  patentee  or  his  assignee.     Thomas  v, 

367.  Shoe  Machinery  Mfg.  Co.,  23  Fed.  Cas. 

5.  Goldsmith  r.  American  Paper  Col-  No.  13,911. 
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If  Thoro  Are  SoTtral  Partiot  in  latoreit  they  should,  generally,  be  made 
parties  to  a  suit  in  equity  for  infringement  so  that  the  entire 
right  may  be  represented.* 

d.  Assignees  —  (i)  Action  or  Suit  in  Name  of  Assignee  or 
Assignor  —  (a)  In  Oenoral.  —  TJndor  the  Aet  of  1798,  no  action  could  be 
brought  for  the  violation  of  a  patent  right  but  in  the  names  of 
the  parties  having  the  entire  interest,  and  the  grantee  of  a  terri- 
torial right  could  not  bring  such  action  in  his  own  name.* 

Later  statnteii.  —  But,  as  previously  seen,  by  subsequent  acts  an 
action  at  law  was  allowed  in  the  name  or  names  of  the  persons 
interested  whether  as  patentees,  assignees,  or  grantees.'  And  it 
is  provided  that  a  suit  in  equity  may  be  brought  by  any  party 
aggrieved,  for  an  injunction  according  to  the  course  and  principles 
of  equity  to  prevent  the  violation  of  the  patent  right,  which  pro- 
vision is  held  to  include  the  assignees.* 

Snit  by  Married  Woman  —  New  York.  A  Party  IMiolaiming  All  Intereit  in  a 

—  A  suit  for  an  infringement  of  a  pat-  patent,  or  in  any  decree  rendered  for 

ent  owned  by  a  married  woman  may  be  the  infringement  thereof,  need  not  be 

brought  in  the  United   States  Circuit  made  a  party  complainant.     Graham  v. 

Court  for  the  southern  district  of  New  Geneva  Lake  Crawford  Mfg,  Co.,   ii 

York,  in   the   married   woman's    own  Fed.  Rep.  138. 

name,  without  joining  her  husband  as  Bait  by  Joint  Stock  Company.  —  A  suit 

a  party.     By  the  laws  of  New  York,  in  equity  for  infringement  of  a  patent 

legal  title  to  the  patent  is  in  the  mar-  held  by  a  joint  stock  association  may 

tied  woman,  and  she   may   maintain  be  brought  in  the  name  of  those  who 

any  such  suit  in  her  own  name.     Loril-  represent  the  rights  and  interest  of  the 

lard  V,  Standard  Oil  Co.,  2  Fed.  Rep.  whole   without  joining  all   who  may 

902.  have  an  interest  in  the  assignment  of 

Salt  by  Beoeiver  of  Corporation.  —  In  the  patent  held  by  them.     Bryan  v, 

Pennsylvania^  where  a  corporation  own-  Stevens,  4  Fed.  Cas.  No.  2,066^1. 

tng  a  patent  goes  into  the  hands  of  a  One  Part  Owner  cannot  maintain  a  suit 

receiver,  the  latter  gains  no  title  to  the  in  equit3r  against  another  part  owner 

patent,  and    a  bill    for    infringement  for     infringement    even    though    the 

brought  by  the   receiver  in  his  own  ownership  of  the  latter    be    only  an 

name  will  be  defective  for  want  of  the  equitable  interest.      Aspinwall    Mfg. 

party  holding  the  title.     Dicker.  Struth-  Co.  v.  Gill,  32  Fed.  Rep.  697. 

ers,  25  Fed.  Rep.  103;  Dick  v.  Oil  WeU  2.  Tyler  v.  Tuel,  6  Cranch  (U.  S.) 

Supply  Co.,  25  Fed.  Rep.  106.  324;  Whitteroore  v.  Cutter,  i  Gall.  (U. 

1.  Dick  V.  Struthers,  25  Fed.  Rep,  S.)  429,  29  Fed.  Cas.  No.  17,600;  Moore 

103;  Hewitt  v.  Pennsylvania  Steel  Co.,  v.  Marsh,  7  Wall.  (U.  S.)  515;  Bryan  r. 

24  Fed.  Rep.  369.  Stevens,  4  Fed.  Cas.  No.  2,oo6<z;  Val- 

Kecesiary  Partiei    Generally.  —  In    a  entine  v.  Marshal,  28  Fed.  Cas.  No. 

bill  in  equity  for  the  infringement  of  a  i6,8i2/i. 

patent  all  persons  who  have  a  title  in  8.  Acts  1836,  §  14;  1870,  g  2^;  Rev. 

a  patent  are  necessary  parties  either  as  Stat.,     §    4919.       See    Valentine     v. 

plaintiffs  or  defendants.     Those  whose  Marshal,   28    Fed.    Cas.   No.    16,812^; 

titles  are  not  disputed  are  proper  plain-  Bryan  v,   Stevens,  4    Fed.    Cas.   No. 

tiffs,  while  those  whose  titles  are  dis-  2,066a. 

puted  or  questioned  should  be  made  4.  Acts  1836,  g  17;  1870,  g  55;  Rev. 

defendants.      Edgarton    v.    Breck,    8  Stat.,  g  4921;  Jenkins  v,  Greenwald,  i 

Fed.  Cas.  No.  4,279.  Bond  (U.   S.)   126,  13  Fed.   Cas.   No. 

Difpnte  and  Donbt  as  to  Intereet.  —  An  7,270. 

objection  to  the  nonjoinder  as  parties  Asaignee't  Snit  Against  Prior  Grantee, 

complainant  of  persons  whose  title  is  — An  assignee  who  is  privy  to  a  prior 

disputed    and    whose  interest  in   the  grant  of  a  patent  by  a  patentee  cannot 

patent  is  a  matter  of  doubt,  will  not  be  prosecute  a  suit  in  equity  for  the  in* 

sustained.    Graham   v.   Geneva  Lake  fringement  of  a  patent,  the  patentee 

Crawford  Mfg.  Co.,  11  Fed.  Rep.  138.  himself  being  unable  to  maintain  such 
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(b)  Nature  of  Aniguiaont  XntitUiig  Anifnoo  to  Ine  —  AMifunont  at  Diftin- 
gniihod  from  Lioonio.  —  The  construction  placed  on  these  acts  is  that 
an  assignee  or  grantee  of  the  whole  patent  comprising  the  exclu- 
sive right  to  make,  issue,  and  vend  the  invention  throughout  the 
United  States  or  the  exclusive  rights  under  the  patent  within  and 
throughout  a  specified  part  of  the  United  States,  is  fully  entitled 
to  maintain  an  action  or  suit  in  his  own  name  for  the  infringe- 
ment of  his  right.*     But  any  assignment  or  grant  short  of  this  is 

• 

suit.     Gottfried  r.  Miller,  lo  Fed.  Rep.  Newton   v.   Buck,  72   Fed.   Rep.  777; 

471.  Knight    V,   Gavit,    14   Fed.    Cas.    No. 

The  Baocrdingof  the  Anignmont  in  the  7,884. 

Stale    Department  according    to    Act  Anignmoiit  or  Grant  of  EzclufiTe  Bight 

1793*  c.  65,  §  4,  was  necessary  before  Within  Certain   Territory.  —  Waterman 

an  assignee  could  maintain  any  suit  at  v,  Mackenzie,   13d   U.  S.  252;    Moore 

law    or    in    equity    founded   on   such  v.  Marsh,  7  Wall.  (U.  S.)  515;  Gaylerr. 

assignments.     Wyethw.  Stone,  i  Story  Wilder,  10  How.  (U.  S.)477;  Wilson  v, 

(U.  S.)273,  30  Fed.  Cas.  No.  18,107,  Rousseau,  4  How,  (U.  S.)  646;  Little- 

Soi&oient  Allogationi  of  Title.  —  A  bill  field  v.   Perry,  21    Wall.  (U.  S.)  205; 

alleged  that  by  mesne  assignments  and  Perry  v.  Littlefield,  17  Blatchf.  (U.  S.> 

grants  the  plaintiff  became  prior  to  the  272;  Perry  v.  Corning,  7  Blatchf.  (U. 

bringing  of  the  suit  and  now  is  the  S.)  195,  19  Fed.  Cas.  No.  11,004;  VaU 

party  interested  in  the  letters  patent;  entine  v.  Marshal,  28  Fed.  Cas.  No. 

*'  all  of  which  by  said  assignments  and  16,812a;  Bryan  v,  Stevens,  4  Fed.  Cas. 

grants   now   in    court    produced    and  No.  2,0664;  Ogle  v,  Ege,  4  Wash.  (U. 

shown   will    more    fully  appear.**     It  S.)    584,     18    Fed.    Cas.    No.    10,462; 

was  objected  that  the  bill  did  not  show  Washburn  y.  Gould,  3   Story  (U.    S.} 

how  the  complainant  was  interested,  122,  29  Fed.   Cas.   No.  17,214;  Cham- 

whether    as    assignee  or    grantee,   or  bers  v.  Smith,  5  Fisher  Pat.  Cas.  12,  5 

whether  he  is  solely  interested,  or  the  Fed.  Cas.  No.  2,582;  Russell  v.  Kern, 

extent  of  the  interest.     It  was  held  that  58  Fed.   Rep.  382;  Russell  z^.  Kendall, 

the  allegations  coupled  with  the  prof  ert  58  Fed.  Rep.  381;  Hobble  v.  Smith,  27 

and  exhibit  of   the  assignments  and  Fed.  Rep.  656. 

grants  which  showed  the  nature  and  fNiit  by  Anignoe  for  Infiringemont  of 

character  of  the  interest  was  suflSdently  Extension.  —  Where  an    assignment  is 

definite.     Clement  Mfg.  Co.  v,  Upson,  made  of  all  interest  in  and  to  a  patent 

etc.,  Co.,  40  Fed.  Rep.  471.  for  the  whole  of  the  United  States,  to 

Bills  Showing  Anignoo^t  Title  Greater  the  end  of  the  term  for  which  the  pat- 
than  Assignor's.  —  Where  a  bill  for  in-  ent  is  or  may  be  granted,  and  the  pat- 
fringement  brought  by  assignees  shows  entee,  securing  an  extension,  assigns 
that  more  of  the  title  was  conveyed  that  to  another  person,  the  original 
than  was  originally  vested  in  the  pat-  assignee  has  a  sufficient  title  to  main- 
entee  the  complainants*  title  will  be  tain  a  suit  in  equity  against  the  as- 
considered  defective,  and  not  entitling  signee  of  the  extended  term  for  in- 
them  to  relief.  Carpenter  v.  Eberhard  fringement.  Rugbies  v.  Eddy,  lo- 
Mfg.  Co.,  78  Fed.  Rep.  127.  Blatchf.  (U.  S.)  52,  20  Fed.  Cas.  No. 

1.  Waterman  v,  Mackenzie,  138  U.  S.  12,117.     See  Waterman  v,  Wallace,  13. 

252;  Moore  v.  Marsh,  7  Wall.  (U.  S.)  Blatchf.  (U.  S.)  128,  29  Fed.  Cas.  No. 

515;    McClurg  V,  Kingsland,   i    How.  17,26?. 

(U.  S.)  202;  Knight  v.  Gavit,   14  Fed.  Aifignmont  to  Enable  Assignee  to  Sne. 

Cas.   No.   7,884;    Newton  v.  Buck,  72  —  Where    the    assignment    vests  the 

Fed.   Rep.  777;    Siebert  Cylinder  Oil-  whole  legal  title  to  the  patent  in  the 

Cup  Co.   V.  Beggs,  32  Fed.  Rep.  790;  assignee,  he  may  sue  in  his  own  name, 

Seibert  Cylinder  Oil  Cup  Co.  v.  Phil-  and  it  is  immaterial  that  the  convey- 

lips  Lubricator  Co.,  10  Fed.  Rep.  677.  ance  was  made  an  assignment  and  not 

Assignment  or  Ghrant  of  Entire  Right. —  a  license  for  that  very  purpose.     Sei-^ 

Waterman  v,  Mackenzie,  138  U.  S.  252;  bert  Cylinder  Oil  Cup  Co.  v.  Phillips 

Mooret'.  Marsh,  7Wall.(U.S.)5i5;  Nel-  Lubricator  Co.,  10  Fed.  Rep.  677;  Sie- 

lis  V.  Pennock  Mfg.  Co.,  13  Fed.  Rep.  bert  Cylinder  Oil  Cup  Co.  v.  Beggs,  3* 

451;  Rapp  V,  Kelling,  41  Fed.  Rep.  792;  Fed.  Rep.  790. 
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a  mere  license  not  entitling  the  assignee  to  sue  in  his  own  name.' 
(o)  Hoeonitj  of  Salt  in  AMignoo**  Vtao.  —  Where,  however,  an 
assignment  has  been  made  of  the  exclusive  and  entire  right  or 
the  exclusive  right  throughout  a  certain  territory,  it  is  held  that 
the  assignee  must  bring  the  suit  in  his  name,  and  that  the 
assignor  cannot  maintain  any  suit  for  infringement  subsequent 
to  the  assignment.* 

{2)  Joinder  of  Assignee  and  Assignor  —  (a)  la  eontral.  —  As 
hereinbefore  seen,  an  assignee  possessing  the  exclusive  title  may 
sue  alone  without  uniting  the  assignor.*  But  oftentimes  it  is 
considered  proper  for  the  latter  to  be  joined  with  the  former.* 

Anignee  Obtaining  Benefit  of  Prooeed-        For  suits  by  licensees,  see  infra,  XI. 

inffi  Begun  bj  Assignor.  —  Where  the  1,  c.  Licensees, 

plaintiff  subsequenc  to  the  institution        8.  Moore  v.  Marsh,  7  Wall.  (U.  S.) 

of  the  suit    has  assigned    his  whole  515;    Herbert  v.  Adams,  4  Mason  (U. 

interest  in  the  patent  the  benefit  of  S.)  15;    Ross   v.  Ft,  Wayne,  58   Fed. 

the  proceedings  cannot  be  obtained  by  Rep.  404,     See  Herman  v.  Herman,  29 

the  assignee  by  a  supplementary  or  Fed.  Rep.  92. 

amended  bill,  but  may  be  by  an  orig-  Action  by  Anignee  in  Kame  of  Prior  Ai- 
inal  bill  in  the  nature  of  a  supple-  lignors. — I  nan  action  at  law  in  the  court 
mental  bill.  Ross  v.  Ft.  Wayne,  58  below,  it  was  held  that  the  assignee  re- 
Fed.  Rep.  404,  63  Fed.  Rep.  466.  ceiving  ail  the  ^tle  held  by  the  several 

1.  Waterman  v,  Mackenzie,  138  U.  S.  assignors  to  him  during  the  life  of  the 
252;  Gayler  v.  Wilder,  10  How.  (U.  S.)  patent  could  not  sue  in  the  name  of  all 
477;  Pope  Mfg.  Co.  r.  Gormully,  etc.,  his  prior  assignors,  but  only  in  the  name 
Mfg.  Co.,  144  U.  S.  248,  affirming  34  of  the  party  or  parties  who  held  the  en- 
Fed.  Rep.  803;  Littlefield  v.  Perry,  21  tire  title  to  the  patent  in  suit  for  the  time 
Wall.  (U.  S.)  205;  Perry  V.  Littlefield,  being.  In  the  court  above  the  case  went 
17  Blatchf.  (U.  S.)  272;  Blanchard  v.  off  on  the  point  that  the  exception  takea 
Eldridge,  i  Wall.  Jr.  (C.  C.)  337,  3  Fed.  by  the  plaintiff  to  the  ruling  had  been 
Cas.  No.  1,510;  Suydam  v.  Day,  2  waived.  Campbell  v,  Haverhill,  15^ 
Blatchf.  (U.  S.)  20,  23  Fed.  Cas.  Nc.  U.  S.  610. 

13*654;  Jaros  Hygienic  Underwear  Co.        Assignment   by  Mortgage.  —  The  as* 

V.  Fleece  Hygienic  Underwear  Co.,  60  signee  of  the  whole  title  in  the  patent 

Fed.  Rep.  622.  by  a  mortgage  duly  executed  and  re- 

A  Mere  Contraot  to  Convey  letters  pat-  corded  is  the  person  and  the  only  per* 

ent  wUl  not  enable  a  party  to  maintain  son  entitled  to  maintain  a  bill  for  the 

a  suit  for  infringement.     D u be r  Watch  infringement  of  his  rights.     Waterman 

Case,  Mfg.  Co.  v.  Fahys  Watch  Case  v,  Mackenzie,  138  U.  S.  252. 
Co.,  45  Fed.  Rep.  697.  3.  See  supra^  XI.   i.  b,  (i)  Action  or 

Aifignment  of  Separate  Claims  of  Pat-  Suit  in  Name  of  Assignee  or  Assignor, 
ent.  —  It  has  been  held  that  where  each        4.  See  Whittemore  v.  Cutter,  i  Gall, 

claim  of  a  patent  standing  by  itself  is  (U.   S.)  429,  29  Fed.  Cas.  No.  17,600, 

a  separate  patent  for  the  device  cov-  distinguishing  Tyler  v.  Tuel,  6  Cranch 

ered   by  that  claim  it  is  competent  to  (U.  S.)  325. 

assign  the  exclusive  right  to  use  so  Joindor  of  Assignor  witb  Assignee  for 
much  of  the  patent  as  is  covered  by  any  Ctpeoific  Territory.  —  An  owner  of  a  pat- 
one  of  the  claims,  and  that  such  an  as-  ent  who  has  assigned  his  rights  to  a 
signment  will  entitle  the  assignee  to  specified  territory  to  another,  but  who 
bring  a  suit  in  equity  for  infringement,  reserves  to  himself  ownership  of  the  in^ 
Pope  Mfg.  Co.  V.  Gormully,  etc.,  Mfg.  teresis  not  assigned  and  who  is  inter- 
Co..  34  Fed.  Rep.  893.  But  on  appeal  ested  in  protecting  his  rights  under  the 
in  this  case,  it  was  held  that  the  trans-  patent,  may  be  joined  in  a  suit  brought 
fer  of  one  of  the  claims  in  the  patent  by  the  assignee  to  prevent  infringe- 
was  not  an  assignment,  but  a  mere  ment  within  his  territory.  Woodwortb 
license  not  entitling  the  licensee  to  z'.  Wilson,  4  How.  (U.  S.)  712;  Buck  t^. 
maintain  suit  in  equity  thereon  in  his  Cobb,  Brunner's  Col.  Cas.  550,  4  Fed. 
own  name.  Pope  Mfg.  Co.  v.  Gor-  Cas.  No.  2,079;  Otis  Bros.  Mfg.  Go.  v, 
mully,  etc..  Mfg.  Co.,  144  U.  S.  238.  Crane  Bros.  Mfg.  Co.,  27  Fed.  Rep.  550. 
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Action  b7  Anignor  Without  Joining  AnignM,  —  Similarly  the  assignor 
having  the  legal  title  to  the  patent  may  maintain  suit  in  his  name 
to  protect  his  own  rights  without  uniting  the  assignee.* 

(b)  Anignmont  of  TJndiTlded  Interest.  —  Where  the  assignment  is  of 
an  undivided  interest  in  the  patent  right  all  the  co-owners, 
assignee  and  assignor,  may  and  should  be  joined  in  the  suit  so  as 
to  have  the  entire  legal  title  represented. ** 

(3)  Action  or  Suit  for  Infringement  Prior  to  Assignment  — 
(a)  Claims  to  Past  Damages  Szpresslj  Assigned.  —  Where  an  assignee  has 
been  vested  with  the  absolute  and  unconditional  title  to  a  patent, 
and  has  also  in  terms  been  granted  the  profits  and  damages  aris- 
ing from  infringements  previous  to  the  assignment,  he  may  by 
action  or  suit  in  his  own  name  recover  such  past  damages  or 
profits ;  and  it  is  not  necessary  to  make  the  assignor  a  party.* 

Joinder  of  Owner  and  Party  Immedi-  252;    Moore  v.  Marsh,  7  Wall.  (U.  S.) 

ate^   Injured.  —  Where   the  owner  of  515;  Knight  v.  Gavic,  14  Fed.  Cas.  No. 

the  legal  title  to  the  patent  and  the  7,884;    Valentine  v.  Marshal,  28  Fed. 

party  equitably  entitled  to  damages  as  Cas.  No.  16,812  a;  Jordan  r.  Dobson,  2 

the  person  immediately  injured  by  the  Abb.   (U.   S.)  398,    13  Fed.   Cas.   No. 

infringement,  are  parties  to  the  bill,  it  7,519;  Van  Orden  v,  Nashville,  67  Fed. 

cannot  be  successfully  objected  to  for  Rep.  331.    See  Whittemore  v.  Cutter,  i 

want  of  parties.     Goodyear  v.  Central  Gall.   (U.   S.)  429,   29  Fed.  Cas.   No. 

R.  Co.,  2  Wall.  Jr.  (C.  C.)  356,  10  Fed.  17,600,  distinguishing  Tyler  v.  Tuel,  6 

Cas.  No.  5,563.  Cranch  (U.  Sl)  325;  Brooks  v.  Bicknell, 

1.  Suit  by  Owner  —  A^jnstment  of  Eqoi-  3  McLean  (U.  S.)  250,  4  Fed.  Cas.  No. 
ties  Between  Parties  Hot  Joined.  —  When  1,944;  Spring  v.  Domestic  Sewing- 
it  is  apparent  that  a  party  must  be  con-  Mach.  Co.,  13  Fed.  Rep.  446. 
sidered  as  having  the  legal  title  to  the  Personi  Hot  Within  Bnle.  —  In  a  bill 
patent,  he  can  maintain  a  suit  in  equity  in  equity  to  restrain  the  infringement 
for  infringement  in  his  own  name.  If  of  a  patent,  all  the  owners  of  the  pat- 
there  are  equities  between  parlies  not  ent  are  necessary  parties.  But  per- 
joined,  by  virtue  of  an  old  contract  and  sons  not  holding  an  assignment  in 
assignment,  that  can  be  adjusted  in  writing  duly  authenticated,  and  who 
a  controversy  between  themselves  or  are  interested  only  in  the  net  proceeds 
their  legal  representatives.  Graham  of  collections  under  the  patent,  do  not 
V,  McCormick,  ii  Fed.  Rep.  859.  fall  within  this  rule.  Jordan  v,  Dob- 
Inoperative  Contract  for  Aieignment.  —  son,  2  Abb.  (U.  S.)  398,  13  Fed.  Cas. 

Where  a  patentee  made  a  contract  for  No.  7,519. 

the  assignment  of  part  of  a  patent,  but        Joinder  of  Assignor  with  Aiaigneei  of 

because  of  the  nonperformance  of  con-  Separate  Interests.  —  The  infringement 

ditions  by  the  purchaser  the  contract  of  a  patent  is  a  tort,  and  an  action  for 

was  agreed  to  be  inoperative,  the  pat-  such  infringement  is  governed  by  the 

entee  may  maintain  an  action  for  in-  rules    relating    to    actions    for    torts, 

fringement    after   the    death    of    the  Therefore   the  assignees  of   a  patent 

grantee,  without  naming  him.     Phila-  may  all  join  with  the  holders  of  the 

delphia,  ere,   R.  Co.   v.   Trimble,   10  title  in  an  action  for  the  recovery  of 

Wall.  (U.  S.)  367.  damages  for  the  infringement  of  the 

Assignee    tat    Partionlar    District   as  patent,  though  the  assignment  was  for 

Party.  —  Where  the  owner  of  a  patent  separate  interests,  one  undivided  third 

who  has  assigned   his  interests  in  a  part  being  assigned  to  one  and  two  un- 

particular  district,   but  still    has    the  divided  third  parts  to  the  other.     Stein 

legal  title  outside  of  that  district,  he  v,  Goddard.   i  McAU.  (U.  S.)  82,   22 

may  sue  for  infringement  of  his  rights  Fed.  Cas.  No.  13,353. 
without  making  the  assignee  a  party.        3.  Henry  v,  Francestown  Soap  Stone 

Canton  Steel   Roofing  Co.  v.   Kanne-  Stove  Co.,    11   Fed.    Cas.    No.   6,382; 

berg,  51  Fed.  Rep,  599.  Spring  v.  Domestic  Sewing-Mach.  Co., 

2.  Waterman  V.  Mackenzie,  138  U.  S.  13   Fed.    Rep.  446;    Consolidated    Oil 
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(b)  Claims  to  Put  Damagee  Hot  Szpreofly  Aieigned.  —  But  where  in  the 
assignment  of  a  patent,  the  right  to  claims  for  past  damages  has 
not  been  expressly  conferred,  the  assignee  cannot  recover  them 
in  an  action  or  suit  in  his  name.* 

Action  by  Anignor  After  AMig:nment.  —  Where  the  owner  of  a  patent 
haf>  assigned  it,  but  has  not  parted  with  his  claims  to  past  damages, 
he  may  in  his  own  name  maintain  a  suit  to  recover  them.*     But 

Well  Packer  Co.  v,  Eaton,  etc.,  Co.,  12  of  B  as  trustee  for  the  three  companies 

Fed.    Rep.    865;     Adams    v.    Beliaire  and  the   three   companies  themselves 

Stamping  Co.,  25' Fed.  Rep.  270;  Mer-  was  surplusage;    but  because  the  ob- 

riam  v.  Smith,  11  Fed.  Rep.  588;  Shaw  jection  was  not  made  until  the  hearing 

V,  Colwell  Lead  Co.,  11  Fed.  Rep.  711;  and  because  of  the  nature  of  the  vari- 

May  V.  Saginaw  County,  32  Fed.  Rep.  ous  assignments  and  agreements  the 

629.  bill  was  allowed  to  stand..    Dibble  r/. 

Amendment  Adding  Claim  for  Past  Dam-  Augur,  7  Blatchf.  (U.  S.)  80,  7  Fed. 

agee.  —  Where  the  assignment  of  a  pat-  Cas.  No.  3,879. 

ent  includes  all  rights  to  past  damages,  foit  in  Equity  by  Assignee  for  Past 
such  a  claim  may  be  added  to  a  bill  Damages.  —  It  is  held  that  the  absignee 
brought  by  the  assignee  for  infringe-  of  a  patent  to  whom  are  also  assigned 
ment  after  the  patent,  by  amendment,  claims  for  past  damages,  cannot  main- 
The  claim  covered  by  the  amendment  tain  a  suit  in  equity,  on  the  ground 
might  have  been  joined  originally  in  that  he  cannot  at  law  sue  in  his  own 
the  claim  embraced  in  the  bill.  Nellis  name,  his  remedy  being  by  action  at 
V.  Pennock  Mfg.  Co.,  38  Fed.  Rep.  379.  law  in  the  name  of  the  assignor.  Hay- 
Proper  Parties  to  Suit  for  Past  Infiringe-  ward  r.  Andrews,  106  U.  S.  672. 
ment.  —  A.  being  owner  of  a  patent,  as-  I.Jones  v.  Berger,  58  Fed.  Rep. 
signed  to  Ball  his  right,  title,  interest,  1006;  Emerson  v,  Hubbard,  34  Fed. 
etc.,  to  or  under  said  patent.  On  the  Rep.  327;  Matheson  &.  Campbell,  69 
same  day,   a  written  agreement   was  Fed.  Rep.  597. 

made  between  A  and  three  companies,  Aot  1886  Construed. —  A  subsequent 

and  was  alio  signed  by  B  as  trustee  assignee  or  grantee  can  neither  main- 

for  the  companies,   reciting   that  the  tain  an  action  in  his  own  name,  nor  be 

said  companies  were  desirous  of  pur-  joined  with  the  patentee  in  maintain- 

chasing  the  said  patent,  and  providing,  ing   it   for  any   infringement    of    the 

among  other  things,  that  the  said  com-  exclusive   right   committed   before  he 

panies  and  their  agents  and  customers  became  interested  in  the  patent.    As  to 

were  discharged  and  released  from  all  infringements  after  the  assignment  the 

damages  or  claims  therefor  for  infring-  assignee  stands  in  the  place  of  the  pat- 

ing  the  patent;    and    that   A  was  to  entee,  but  the  assignment  of  a  patent 

have  the  right,  in  the  name  of  B  or  does  not  carry  with  it  a  transfer  of  the 

otherwise,  to  sue  for,  receive,  and  retain  right  to  damages  for  an  infringement 

all  damages  for  past  infringement  of  committed    before    such    assignment, 

the  patent  by  others  than  the  said  three  Act  1836  giving  the  right  of  action  to  a 

companies,  and  the  right  in  like  man-  person  **  interested  **  contemplates  an 

ner  to  sue  for,  receive,  retain,  and  col-  interest  at  the  time  of  the  infringement, 

lect  all  damages,  profits,  and  royalties  Moore  v.  Marsh,  7  Wall.  (U.  S.)  515. 

for  infringements  of  the  patent  after  Aifignment  of  Patent  and  ClaimB  for 

the  date  of  the  above  agreement,  by  Past  Infringement.  —  A  party  cannot  as 

other  than   the   said   companies,   and  assignee  recover  in  equity,  profits  and 

their  licensees,  agents,  or  customers,  damages  for  past  infringements,  unless 

Subsequently    A    assigned    to    B,  as  to  him  has  been  assigned  the  title  to 

trustee  for  the   three   companies  and  the  patent  and  claims  for  profits  and 

for  A,  all  claims  for  past  infringement  of  damages  for    past    infringements,   as 

the  patent.     It  was  held,  that  a  bill  in  contemplated  by  the  Revised  Statutes, 

equity  to  recover  for  past  infringement,  Gordon  v,  Anthony,  16  Blatchf.  (U.  S.) 

by  one  other  than  one   of  the  three  234. 

companies  mentioned,  ought  properly  8.  Aotion  by   Joint   Owners   for   Pait 

to  have  been  filed  in  the  name  of  B,  as  Damages.  —  Where  two  parties  owning 

trustee  for  A,  joining  A  as  the  owner  undivided   half  interests  in  a  patent* 

of  the  equitable  interest.     The  addition  assign  to  different  parties  their  interest 
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he  must  sue  at  law  if  the  recovery  of  the  past  damages  is  the  only 
relief  sought.^ 

c.  Licensees  —  (i)  Suits  by  or  on  Behalf  of — (a)  At  Law.  — 
The  well-settled  general  rule  is  that  a  mere  licensee  of  a  patent 
cannot  in  his  own  name  maintain  an  action  at  law  for  the  infringe- 
ment of  the  patent ;  the  action  in  its  proper  and  usual  form  being 
brought  in  the  name  of  the  holder  of  the  legal  title,  on  behalf  of 
the  licensee. • 

(b)  In  Eqiiitj  —  Lioonsee  Can  Onlj  Join  witk  Legal  Owner.  —  So  in  equity 
a  licensee  cannot  maintain  a  suit  for  infringement  alone,  but  he 
must  join  with  him  the  legal  owner  of  the  patent  as  a  party  plain- 
tiff.'   The  licensee's  rights  are  to  be  enforced  through  or  in  the 

In  the  title  of  the  patent,  but  not  their  on  behalf  of  the  licensee,  it  will  not  be 

claims  for  past  damages  for  its    in-  discontinued  on  motion  of  the  defend- 

fringement,  they  may  maintain  an  ac-  ant  and  consent  of  the  nominal  plain- 

tion    in    their   joint     names    for    the  tiff.     Goodyear  v.  Bishop.  4   Blatcbf. 

recovery  of  such  damages,  although  (U.  S.)  438. 

neither  of  the  actors  when  the  action  S.  Gamewell  Fire-Alarm  Tel.  Co.  v. 
was  instituted  had  any  interest  what-  Brooklyn,  14  Fed.  Rep.  255;  Ingalls 
ever  in  the  title  to  the  patent.  Spring  v.  Tice,  14  Fed.  Rep.  297;  Wilson  v, 
ff.  Domestic  Sewing-Mach.  Co.,  13  Fed.  Chickering,  14  Fed.  Rep.  917;  Little- 
Rep,  446.  field  V.  Perry.  21  Wall.  (U.  S.)  205; 
Joinder  of  Aidgnee.  —  An  assignee  of  Waterman  v.  Mackenzie,  138  U.  S.  252; 
ft  patent,  past  damages  for  infringe-  Pope  Mfg.  Co.  v.  Gormully,  etc.,  Mfg. 
ment  of  which  the  assignor  expressly  Co.,  144  U.  S.  248;  Paper- Bag  Cases, 
reserved,  need  not  be  joined  as  a  party  105  U.  S.  766;  Hill  v.  Whitcomb,  i 
complainant,  in  a  suit  in  equity  by  the  Holmes  (U.  S.)  317,  12  Fed.  Cas.  No. 
assignor  to  restrain  infringement  and  6,502:  Nelson  v.  McMann,  16  Blatchf. 
to  recover  past  damages  therefor.  (U.  S.)  139.  17  Fed.  Cas.  No.  10,109; 
New  York  Belling,  etc.,  Co.  v.  New  Bryan  v,  Stevens,  4  Fed.  Cas.  No. 
Jersey  Car-Spring,  etc.,  Co.,  47  Fed.  2,c^6^;:  Rice  v.  Boss,  46  Fed.  Rep. 
Kep.  504.  195;    Gordon  v,  Anthony,  16  Blatchf. 

1.  Spring  ».  Domestic  Sewing-Mach.  (U.  S.)  234,  10  Fed.  Cas.  No.  5,605; 
Co.,  13  Fed.  "R^tp,  ^t^  following  Root  Hammond  v.  Hunt,  11  Fed.  Cas.  No. 
V,  Lake  Shore,  etc.,  R.  Co.,  105  -U.  S.  6,003;  Blair  v,  Lippincott  Glass  Co.,  52 
X89.  Fed.  Rep.  226;  Cottle  v,  Krementz,  25 

2.  Gayler  v.  Wilder,  10  How.  (U.  S.)  Fed.  Rep.  494;  Bogart  v.  Hinds, 
477;  Nelson  v,  McMann,  16  Blatchf.  25  Fed.  Rep.  484;  Birdsell  v.  Shaliol, 
(U,  S.)  139,  17  Fed.  Cas.  No.  10,109;  112  U.  S.  485;  North  v.  Kershaw,  4 
Potter  V,  Holland.  4  Blatchf.  (U.  S.)  Blatchf.  (U.  S.)  70;  Huber  v,  Myers 
ao6,  19  Fed.  Cas.  No.  11,329;  Wilson  Sanitary  Depot,  34  Fed.  Rep.  752; 
V.  Chickering,  14  Fed.  Rep.  917;  Jaros  Hygienic  Underwear  Co.  v. 
Waterman  tr.  Mackenzie,  138  U.  S.  252;  Fleece  Hygienic  Underwear  Co.,  60 
Pope  Mfg.  Co.  V.  Gormully,  etc.,  Mfg.  Fed.  Rep.  622;  Moore  Mfg.,  etc.,  Co.  v, 
Co.,  144  U.  S.  248,  34  Fed.  Rep.  893;  Cronk  Hanger  Co..  69  Fed.  Rep.  998; 
Chauche  v.  Pare,  75  Fed.  Rep.  283;  Clement  Mfg.  Co.  zr.  Upson,  etc.,  Co.,  40 
Goodyear  v.  McBurney,  3  Blatchf.  (U.  Fed.  Rep.  471;  Dorsey  Revolving  Har- 
S.)  32,  10  Fed.  Cas.  No.  St 574;  Good-  vester  Rake  Co.  v.  Bradley  Mfg.  Co., 
year  v.  Bishop,  4  Blatchf.  (U.  S.)  438,  12  Blatchf.  (U.  S.)  202.  7  Fed.  Cas.  No. 
10  Fed.  Cas,  No.  5,558;  Blanchard  v.  4,015;  Waterman  v.  Shipman,  55  Fed. 
Eldridge,  i  Wall.  Jr.  (C.  C.)  337;  Tyler  Rep.  982.  See  Brammer  v.  Jones,  2 
V,  Tuel,  6  Cranch  (U.  S.)  324;  Suydam  Bond  (U.  S.)  100,4  Fed.  Cas.  No.  1,806. 
V.  Day,  2  Blatchf.  (U.  S.)  20,  23  Fed.  The  Sole  oiwner  of  One  Patent  and  Ex- 
Cists.  No.  13,654;  Birdsell  t^.  Shaliol,  112  olnsive  Owner  of  Another,  may  join  his 
U.  S.  485.  licensor  as  plaintiff  in  one  bill  for  an 

DisoonUnnaneo  onOonient  of  Patentee,  injunction  against  the  use  of  an  appa- 
—  Where  an  action  at  law  is  brought  ratus  infringing  both  patents,  and  such 
in  the  name  of  the  owner  of  the  patent,    a  bill  is  not  demurrable  for  misjoinder 
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name  of  such  owner,  who  is  the  proper  party  to  bring  the  suit.  * 

Joiidiir  of  OwMT  Against  Consont.  —  The  licensee  has  the  right  to  join 
the  licensor  or  legal  holder  of  the  patent,  even  against  his  con- 
sent.* 

Salt  Against  Pattattt  In  lioonsoo's  Vamo.  —  Where  the  patentee  is  him  - 
self  the  infringer  of  the  licensee's  rights,  the  latter  may  sue  in  his 
own  name,  since  the  patentee  cannot  sue  himself  and  it  would  be 
improper  to  join  him  in  such  a  suit.' 

(2)  As  Necessary  or  Proper  Parties  —  (a)  ttmplt  lieonsoes.  —  It  is 
the  accepted  doctrine  that  mere  or  simple  licensees  are  not  neces- 
sary parties  to  a  suit  in  equity  for  infringement,  and  that  the 
owner  of  the  patent  may  proceed  without  joining  them,"*  and 
indeed  it  is  held  that  they  are  not  only  not  necessary  but 
improper  parties.*  But  it  has  been  stated  generally  that  suit 
may  be  brought  by  the  patentee  and  licensee  together,*  and  that 

of  parties.     Hubcr  v.  Myers  Sanitary  8.  Littlefield  v.   Perry,  21  Wall.  (U. 

Depot,  34  Fed.  Rep.  752;  Clement  Mfg.  S.)  205;  Perry  v.  Littlefield,  17  Blatchf. 

Co.  V.  Upson,  etc.,  Co.,  40  Fed.  Rep.  (U.  S.)  272;   Star  Salt   Caster  Co.  v, 

471.  Crossman,  4  Cliff.  (U.  S.)  568,  22  Fed. 

Lioansee  Suing  for  Damages  for  Past  In*  Cas.  No.  13,321;    Hammond  t/.  Hant, 

fringament.  —  The  remedy  of  a  licensee  11  Fed.  Cas.  No.  6,003;    Waterman  v. 

whose  only  claim  is  for  damages  for  Shipman,  55  Fed.  Rep.  982;    Adriance 

past  infringement  is  at  law  and  not  in  v,  McCormick  Harvesting  Mach.  Co., 

equity.    The  fact  that  he  is  obliged  to  55  Fed.  Rep.  288,  56  Fed.   Rep.  918. 

sue  at  law  in  the  name  of  the  patentee  See  Waterman  v.  Mackenzie,  138  U.  S. 

gives  him  no  standing  in  equity,  be-  252;  Root  v.  Lake  Shore,  etc.,  R.  Co., 

cause  he  has  the  right  to  use  the  pa^  105  U.  S.  216;  Brush  Electric  Co.  v, 

en  tee's  name.     Ulman  v,  Chickering,  California  Electric  Light  Co.,  52  Fed. 

33  Fed.  Rep.  582,  citing  Root  r.  Lake  Rep.  945. 

Shore,  etc.,  R.  Co.,  105  U.  S.  189,  and  4.  Sanford  v.  Messer,  i  Holmes  (U. 

Hay  ward  v.  Andrews,  106  U.  S.  672.  S.)    149,    21    Fed.    Cas.    No.     12,314; 

1.  Nelson   v,  McMann,   16  Blatchf.  Grover,  etc.,  Sewing-Mach.  Co.  v.  Sloat, 

(U.  S.)  139,  17  Fed.  Cas.  No.  10,109;  2  Fisher  Pat.  Cas.  112,   11  Fed.  Cas. 

Sanford  v,  Messer,  i   Holmes  (U.  S.)  No.  5,846;  Goodyear  v.  Day,   10  Fed. 

149;    Pope  Mfg.  Co.  Vx  Clark,  46  Fed.  Cas.  No.  5,566;  Goodyear  z^.  Central  R. 

Rep.  789;    Waterman  v.  Shipman,  55  Co.,  2  Wall.  Jr.  (C.  C.)  356,  10  Fed. 

Fed.  Rep.  982;    Paper-Bag  Cases,   105  Cas.   No.   5,563;    Potter  v.  Wilson,  2 

U.  S.  766;    Waterman  v^   Mackenzie,  Fisher  Pat.  Cas.  102,  19  Fed.  Cas.  No. 

138  U.  S.  252.  11^342;   Bryan  v,  Stevens,  4  Fed.  Cas. 

8.  Brush-Swan  Electric  Light  Co.  v.  No.   2.066  a\    Hussey   v,   Whitely,    i 

Thomson-Houston  Electric  Co.,  48  Fed.  Bond  (U.  S.)  407,   12   Fed.   Cas.   No. 

Reg.  224;  Brush  Electric  Co.  v.  Electric  6,950;    Frankfort  Whisky  Process  Co. 

Imp.  Co.,  49  Fed.  Rep.  73;  Brush  Elec-  v.  Pepper,  26  Fed.  Rep.  336;    Blair  r. 

trie  Co.   V.   California  Electric  Light  Lippincott  Glass  Co.,  52  Fed.  Rep.  226; 

Co.,  52  Fed.  Rep.  945.  Kearney  v,  Lehigh  Valley  R.  Co.,  27 

Patentee  Hot  Fonnd,  or  Hostile. —  In  Fed.  Rep.  699;  Nellis  v.  Pen  nock  Mfg. 

Wilson   V,   Chickering,    14  Fed.  Rep.  Co.,  13  Fed.  Rep.  451;  Union  Switch, 

917,  it  was  said  that  if  a  suit  in  equity  etc.,  Co.  v.  Johnson  R.  Signal  Co.,  52 

for  the    infringement  of  a  patent  is  Fed.  Rep.  867.     See  Still  v,  Reading, 

brought  by  a  mere  licensee,  and  the  9Fed.  Rep.  40;  Freese  r.  Swartchild,  35 

patentee    who    should     regularly    be  Fed.  Rep.  141. 

joined  in  the  suit  cannot  be  found  or  is  5.  Blair  v,  Lippincott  Glass  Co.,  52 
hostile,  no  doubt  there  are  methods  Fed.  Rep.  226.  See  also  Nellis  v.  Pen- 
known  to  a  court  of  equity  by  which  nock  Mfg.  Co.,  13  Fed.  Rep.  451. 
the  sui^  may  proceed  for  the  benefit  of  6.  Birdsell  v.  Shaliol,  112  U.  S.  485; 
the  licensee,  he  being  the  only  person  Waterman  v.  Mackenzie,  138  U.  S» 
who  is  entitled  to  damages.  252. 
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it  is  proper  to  join  as  plaintiff,  with  the  owner  of  the  legal  title  to 
the  patent,  the  party  who  is  immediately  injured  by  the  infringe- 
ment and  who  is  equitably  entitled  to  the  fruits  of  the  recovery.* 

(b)  Exolofive  lioenseee.  —  It  is  settled  that  exclusive  licensees  may 
be  united  with  the  patentee  as  plaintiffs  in  the  suit,*  but  it  is 
doubtful  if  they  are  necessary  parties.' 

d.  Executors    and    Administrators  —  (i)  When   Proper 

Parties.  —  It  is  well  settled  that  an  executor  or  administrator  of 
a  deceased  patentee,  who  has  succeeded  to  his  rights  or  who  has 
obtained  a  re-issue  of  the  patent,  may  maintain  a  suit  for 
infringement.* 

(2)  Joinder  of  Next  of  Kin  or  Heir.  —  But  whether  it  is  neces- 
sary or  proper  to  join  the  next  of  kin  or  heir  does  not  appear  to 
be  free  from  doubt  in  view  of  conflicting  decisions.* 

1.  Goodyear  v.  AUyn,  6  Blatchf.  (U.  in  action  to  institute  a  suit  thereon  in 
S.)  33,  10  Fed.  Cas.  No.  5,555;  Good-  his  own  name.  May  t'.  Logan  County, 
year  v.  Central  R.  Co.,  2  Wall.  Jr.  (C.    30  Fed.  Rep.  250. 

C.)  356,  10  Fed.  Cas.  No.  5,563.  Joinder  of  Co-ezeenton.  —  Whereapat- 

2.  Blair  ;/.  Lippincott  Glass  Co.,  52  ent  is  reissued  to  the  executor  of  a  de- 
Fed.  Rep.  226;  Patterson  v.  Stapler,  cedent,  and  a  bill  in  equity  is  brought 
7  Fed.  Rep.  210;  Sharpies  v.  Moseley,  by  such  executor  to  prevent  infringe- 
etc,  Mfg.  Co.,  75  Fed.  Rep.  595;  ment  of  such  reissued  patent,  persons 
Goodyear  v.  Central  R.  Co.,  2  Wall.  Jr.  named  as  executors  in  the  decedent^s 
(C.  C.)  356,  10  Fed.  Cas.  No.  5,563;  will  who  do  not  join  with  the  com- 
Birdsell  v,  Shaliol,  112  U.  S.  486.  plainant  in  the  probate  of  the  will,  or 

3.  See  Hammond  v.  Hunt,  11  Fed.  m  the  surrenderor  reissue  of  the  origi- 
Cas.  No.  6,003:  Still  V.  Reading,  9  nal  patent,  are  not  necessary  parties  to 
Fed.  Rep.  40;  Goodyear  r.  Central  R.  the  bill  to  restrain  the  infringement. 
Co.,  2  Wall.  Jr.  (C.  C.)  356,  10  Fed.  And  where  the  suit  is  founded  on  the 
Cas.  No.  5,563;  Freese  v,  Swartchild,  derivative  title  of  the  executor  and  not 
35  Fed.  Rep.  141.  on  the  title  of  the  original  patentee,  it 

4.  May  v.  Logan  County,  30  Fed.  cannot  be  objected  that  the  bill  should 
Rep.  250;  May  v.  Saginaw  County,  32  not  be  maintained  because  only  one  of 
Fed.  Rep.  629;  Hodge  v.  North  Mis-  the  executors  named  in  the  will  is 
souri  R.  Co.,  i  Dill.  (U.  S.)  104,  12  Fed.  made  a  party.  Goodyear  v.  Provi- 
Cas.  No.  6,561;  Providence  Rubber  dence  Rubber  Co.,  2  Cliff.  (U.  S.)  351, 
Co.  V.  Goodyear,  9  Wall.  (U.  S.)  788.  10  Fed.   Cas.   No.   5,583;    Providence 

A  Foreign  Administrator  or  a  Party  Do-  Rubber  Co.  v.  Goodyear,  9  Wall.  (U. 

riTlng  Title  Through  Him  may  maintain  S.)  788. 

a  suit  in  equity  for  infringement  of  de-  5.  Heir  Hecoieary  Party.  —  In  North- 

cedent's  patent.     Smith  v.  Mercer,  22  western  Fire  Extinguisher  Co.  r.  Phila- 

Fed.  Cas.  No.  13,078;    May  v,  Logan  delphia  Fire  Extinguisher  Co.,  18  Fed. 

County,  30  Fed.  Rep.  250;  Hodge  v,  Cas.   No.   10,337,  it  was   decided  that 

North  Missouri  R.  Co.,  i  Dill.  (U.  S.)  Act  July  4,  1836,  5  Stat,  at  L.  117.  im- 

104, 12  Fed.  Cas.  No.  6,561.    See  Provi-  poses  upon  a  patent  issued  to  the  ad- 

dence    Rubber    Co.    v.    Goodyear,    9  ministrator  of  a  deceased  inventor  a 

Wall.  (U.  S.)  788;    Northwestern  Fire  trust  in  favor  of  his  heirs,  so  that  the 

Extinguisher  Co.  v.  Philadelphia  Fire  patent  must  be  considered  as  a  grant 

Extinguisher  Co.,   18   Fed.   Cas.   No.  to  the  heir  at  law,  the  administrator 

10,337.  holding  it  simply  as  trustee,  and  that 

Tlie  Aiaignee  of  an  Ezeontor  of  a  dece-  therefore  the  heir  is  a  necessary  party 

dent  patentee  may  bring  an  action  at  law  to  a  suit  in  equity  for  the  infringement 

for  infringement,  in  the  United  States  of  a  patent. 

Circuit  Court,  in  his  own  name,  without  Hext  of  Un  or  Hein  Hot  Proper  Parties. 

joining  the  assignor  executors,  if  the  —  In  Hodge  v.  North  Missouri  R.  Co., 

law  of  the  state  in  which  the  action  is  i  Dili.  (U.  S.)  104.  12  Fed.  Cas.   No. 

instituted  allows  an  assignee  of  a  chose  6,561,  it  was  held  that  under  the  patent 
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e.  Trustees.  —  Trustees  having  vested  in  them  the  entire 
estate  in  a  patent  right,  have  sufficient  authority  to  prosecute  a 
suit  in  equity  for  infringement  without  joining  the  cestuis  que 
trust  as  parties.* 

2.  Defendant  —  a.  In  General  —  (i)  Proper  Parties.  —  Ordi- 
narily  ^  patentee  may  sue  any  one  who  in  his  opinion  is  guilty  of 
an  infringement,  and  make  the  proper  parties  defendants  in  the 
suit.* 

laws  the  interest  of  a  patentee  on  bis  case  the  partial  owner  must  make  his 

death  passes  to  the  personal  represent-  copartner  in  the  ownership  defendant 

ative  who  may  apply  for  an  extension  in  the  suit.    Spring  v.  Domestic  Sew- 

or  a  reissue  of  the  patent,  and  it  so  re-  ing-Mach.  Co.,  13  Fed.  Rep.  446. 
mains  until  properly  assigned.    There-       Third  Persons  Confodiorating  with  Owner, 

fore  until  assigned,  all  suits,  such  as  — And  it   is    settled  that   a   licensee 

for  infringement,  must  be  brought  in  or  assignee  may  sue  the  patentee  who 

the   name   of   the  administrator,   and  has  infringed  his  rights  and  third  per- 

since  the  next  of  kin  or  heirs  have  no  sons  confederating  with  the  owner,  and 

title  in  the  patent,  they  are  not  proper  make   them    defendants.     See  note  2 

parties  to  a  bill  to  restrain  infringe-  on  the  following  page, 
ment  and  for  accounting.  As  was  said  by  the  court  in  a  suit  by 

Heirs  as  Party  Where  Patent  Assigned  a  licensee:  "  In  such  a  case  it  is  quite 
bjDeoedent.  —  But  it  is  held  that  where  immaterial  to  the  other  defendants 
the  decedent  has  assigned  the  patent  whether  the  owner,  when  made  a  parly 
previous  to  his  death,  the  administra-  to  the  suit,  is  a  complainant  or  a  defend- 
tor  holds  it  subject  to  the  assignment,  ant.  It  suffices,  so  far  as  they  are  con- 
as  would  the  inventor  had  he  lived,  cerned,  that  all  the  parties  are  present 
and  therefore  an  heir  who  is  the  cestui  who  have  any  interest  in  the  contro- 
qiu  trusty  the  administrator  being  the  versy,  and  that  a  decree  will  definitely 
trustee,  has  no  interest  in  the  contro-  determine  their  rights  as  between 
versy  as  to  the  patent,  since  his  inter-  themselves  and  the  owner  of  the  patent, 
est  has  been  forestalled  by  the  assign-  as  well  as  between  themselves  and  the 
ment,  and  to  make  him  a  party  to  a  complainant."  Waterman  z^.  Shipman, 
suit  in  equity  for  the  infringement  of  55  Fed.  Rep.  982. 
the  patent  would  be  a  supeiSuous  for-  Aotion  at  Law  Against  Co-owner.  —  But' 
mality.  Northwestern  Fire  Extin-  in  an  action  at  law,  the  court  was  not 
guisher  Co.  v.  Philadelphia  Fire  Extin-  prepared  to  admit  that  a  joint  owner, 
guisher  Co.,  18  Fed.  Cas.  No.  10,337.  by  assignment,  of  a  patent,  could  sue 

1.  Bryan  v,  Stevens,  4  Fed.  Cas.  No.  his  co-owners  as  defendants  instead  of 

2,066  a\  Goodyear  v.  Day,  10  Fed.  Cas.  joining  them  as  plaintiffs,  though  such 

No.  5,566.     But  see  Stimpson  r.  Rog-  co-owners  declined  to  join   with    the 

ers,  4  Blatchf.  (U.  S.)  333,  23  Fed.  Cas.  plaintiff.     Van  Orden  v,  Nashville,  67 

No.  13,457,  wherein  it  was  held  that  Fed.  Rep.  331. 

the  truf  tees  having  the  legal  right  and        Third  Party  Coming  In  as  Defendant  — 

the  cestui  que  trust\'6i.v\VLf^  the  equitable  Croe»>liill.  —  A  third  party  averring  that 

right,  which  has  been  violated,  should  he  sold  to  the  defendant  the  alleged  in- 

join  as  plaintiffs  in  the  suit.  fringing  articles  used  by  him,  and  that 

8.  Curran  v,  St.  Charles  Car  Co.,  32  such  third   party  is  the  manufacturer 

Fed.  Rep.  835.  and  is  under  obligation  to  the  defendant 

A  Nonresident  of  a  Dietriet,  though  he  to  protect  him  against  all  suits  for  in- 

may  not  be  subject  to  service  of  process  f  ringement,  may  be  allowed  to  become 

therein,  and  to  be  sued  as  a  defendant,  a  defendant  in  order  that  the  question 

may  be  enjoined  from  committing  acts  of    infringement    may    be    fully    and 

of  infcingement  in  the  district,  when  he  finally  determined.  And  this  though  the 

comes  in  it  for  that  purpose.  Kennedy  t'.  complainant  and  such  third  party  are 

Penn  Iron,  etc.,  Co.,  67  Fed.  Rep.  339.  both  nonresidents,  for  the  jurisdiction 

Co-owners  as  Partiet  Betondant. —  It  is  is  not  dependent  upon  the  citizenship 

held  that  any  person  to  whom  a  part  but  upon  the  subject  matter,  and  the 

of  a  patent  has  been  assigned  may  third  party,  by  asking  to  be  made  a 

maintain  a  suit  in  equity  alone  for  the  defendant,  submits  itself  to  the  jurisdic- 

protection  of  his  rights,  but  in  such  tion  of  the  court,  and  any  decree  ren- 
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(2)  Right  to  Sue  One  and  Omit  Other  Infringers.  —  The  pat- 
entee is  not  obliged  to  proceed  against  all  who  infringe,  at  once. 
and  is  not  guilty  of  acquiescence  in  not  so  doing;  and  he  has  the 
right  to  sue  any  one  of  several  alleged  infringers  and  to  omit 
others  in  his  discretion.* 

(3)  Joinder  of  Joint  Infringers  —  Propriety  of  Joimlng  Xnfrlngen.  — 
Several  defendants  may  be  united  in  an  infringement  suit  where 
they  are  joint  wrong-doers  or  there  is  privity  or  connection 
between  them.* 

Option  to  Join  infrlngort  or  Hot  —  Parties  who  make  an  infringing 
article,  and  those  who  sell  it,  are  guilty  of  a  tort  both  joint  and 

dered  will  be  binding  on  aU  parties.  2.  Wells  v,  Jacques,  29  Fed.  Cas.  No. 
But  this  intervening  defendant  will  not  17,398.  See  also  Woodworth  t/.  Ed- 
be  allowed  to  file  a  cross-bill  which  it  wards,  3  Woodb.  &  M.  (U.  S.)  121.  See 
would  not  be  competent  for  the  orig-  further  injra^  XIII.  i.  a.  (4)  Uniting 
inal  defendant  to  file.  Curran  v,  St.  Several  Defendants, 
Charles  Car  Co.,  32  Fed.  Rep.  835.  Corporation  and  Asdgnoo  nndor  Insolv- 

Sapplemont  Bill  Making  Third  Partloi  enej  Law.  —  A  bill  in  equity  alleging 
Defendants. —  In  a  suit  in  equity  for  the  the  infringement  of  a  patent  by  a  cor- 
infringement  of  a  patent,  complainant  poration,  and  that  the  assignee  of  such 
moved  for  leave  to  file  a  supplemental  corporation  under  a  state  insolvency 
bill  in  which  other  parties  were  made  law  has  continued  the  sale  of  the  In- 
defendants;  and  the  main  allegation  fringed  machine  on  behalf  of  the  cor- 
of  the  bill  was  the  charge  of  conspiracy  poration,  and  that  he  is  about  to  distrib- 
entered  into  between  the  original  de-  ute  to  creditors  the  moneys  realized  by 
fendant  and  the  other  defendants  to  him  from  the  properly  and  assets  of 
maintain  the  defense  in  the  suit  and  the  corporation  without  regard  to  the 
pray  that  the  injunction  might  issue  rights  and  claims  of  the  complainants 
against  defendant  to  the  original  bill  whose  patent  the  corporation  infringed, 
restraining  it  from  conspiracy  with  the  -  is  not  demurrable  for  multifariousness, 
other  defendants  and  that  it  Reordered  The  pleading^  show  a  privity  between 
to  take  upon  itself  the  defense  of  the  the  corporation  and  tlie  assignee  in 
suit,  etc.  The  court  held  that  under  reference  to  the  object  of  the  action 
the  rules  of  practice  governing  supple-  and  the  subject  matter  thereof;  and 
menial  bills  such  a  bill  could  not  be  the  assignee  being  a  trustee,  he  is  a 
filed,  because,  among  other  reasons,  necessary  party  upon  the  same  princi- 
the  supplemental  bill  sought  to  raise  pie  as  an  agent  who  represents  his 
an  entirely  new  and  distinct  issue;  be-  principal  and  manages  his  business, 
cause  the  suit  was  not  defective,  and  Gordon  v.  St.  Paul  Harvester  Works, 
nothing  had  occurred  since  the  filing  23  Fed.  Rep.  147. 
of  the  original  bill  which  called  for  or  Aetlon  by  lioeniee  against  Patentee  and 
required  the  filing  of  a  supplemental  Ck>nfederatee. —  If  a  licensee's  rights 
bill;  because  the  bill  proposed  to  be  have  been  infringed  by  the  owner,  and 
filed  was  not  a  supplemental  bill  or  third  persons  confederating  with  him 
continuation  of  the  original  suit;  be-  there  is  no  reason  why  all  the  inf ring- 
cause  it  was  not  alleged  in  the  supple-  ers  should  not  be  joined  as  defendants, 
mental  bill  that  the  parties  made  Waterman  v.  Shipman,  55  Fed.  Rep. 
defendants  thereto  had  infringed  the  982.  See  Littlefield  v.  Perry,  21  Wall, 
patent  as  set  forth  in  the  original  bill,  (U.  S.)  205;  Perry  v,  Littlefield,  17 
etc.  Tubman  v,  Wason  Mfg.  Co.,  44  Blatchf.  (U.  S.)  272. 
Fed.  Rep.  429.  Allegation   of   Joint    Infringement  — 

1.  McWilliams  Mfg.  Co.  v.  Blundell,  Joint  defendants  in  a  bill  in  equiiy  for 

II   Fed.  Rep.  419,  citing  Van  Hook  v,  infringement  must  be  alleged    10  be 

Pendleton,  i  Blatchf.  (U.  S.)  187,  and  joint  infringers,  else  the  bill  will  be 

Celluloid  Mfg.  Co.  v,  Goodyear  Dental  bad    on  ^demurrer.     Diamond    Match 

Vulcanite  Co.,  13  Blatchf.  (U.  S.)  375,  5  Co.  v.  Ohio  Match  Co.,  80  Fed.  Rep. 

Fed.  Cas.  No.  2,543.  117. 
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several,  and  they  may  be  sued  either  jointly  or  severally.  * 

(4)  Intervention.  —  Persons  having  a  good  defense  to  a  suit  for 
infringement,  or  those  whose  interests  it  is  necessary  to  protect, 
or  who  are  in  privity  with  the  defendants,  may  be  allowed  to 
intervene  and  defend  or  help  defend  the  suit.* 

b.  Agents.  —  An  agent  who  has  been  guilty  of  or  concerned 
in*-  the  infringement  of  a  patent  may  in  a  proper  case  be  sued 
individually  or  joined  as  a  party  defendant  with  his  principal.* 

c.  Corporations  anp  Their  Officers  and  Agents — toit 

Againit  Corporation  in  Corporato  CapMity.  —  Where  a  patent  has  been 
infringed  by  a  corporation,  it  has  been  held  that  a  suit  to  restrain 
infringement  and  for  an  accounting  should  be  brought  against  the 
corporation  in  its  corporate  capacity,  and  not  against  a  part  only 
of  its  stockholders  and  directors  individually.*     But  by  the  weight 

I.Jennings  v.  Dolan,  29  Fed.   Rep.  selling  an  infringing  article  from  which 

861.     See  also  Goodyear    v,   Toby,  6  he  derives  individual  profits  and  com- 

Blatchf.  (U.  S.)  130,  10  Fed.  Gas.  No.  missions,  a  bill  in  equity  for  an  injunc- 

5,585,  in   which  case   it  was  doubted  tion  and  account  of    profits   may   be 

whether  in  the  case  of  a  bill  in  equity  brought  against  him    personally,    aU 

for    infringement,    the    plaintiff    was  though  a  bill  will  also  lie  against  the 

bound  to  make  all  joint  wrong*doers  principal  to  prevent  him  from  infring- 

parties  to  the  bill;  for  if  they  are  liable  mg.     Steiger  v,  Heidelberger,  4  Fed. 

severally  as  well  as  jointly  in  equity  as  Rep.  455. 

they  clearly  are  at  law  the  plaintiff  IJuUvidnal  Suit  Against  Sharoholdon 
may  proceed  against  an^  one  of  them  and  Agontt  of  Copurtnorship.  —  Share- 
alone  under  the  51st  equity  rule.  holders    in    a    copartnership   who    as 

2.  See   Ide  v.   Ball  Engine  Go.,  31  agents  thereof  have  been  infringing  a 

Fed.  Rep.  901.  patent  are  each  guilty  of  a  tort,  and 

Intervention  of  Tme  Owner  of  Infring-  each  is  liable  to  be  enjoined  by  a  suit 

ing  Artieles.  —  Where  suit  is  brouglit  in   equity    against  him    individually; 

against  a  common   carrier  who    acts  and   this   though   the  association  was 

merely  as  such  in  transporting  the  in-  such  that  under  the  laws  of  New  York 

fringing  articles,  and  has  no  ownership  it  could  be  sued  as  a  whole,  by  suing 

or  interest  in   them,  the   true  owner  its  president,  as  such,  without  making 

may  properly  be  allowed  to  become  a  all    the    shareholders    parties.      And 

party  defendant  on   his  petition    for  where  the  plaintiff  does  not  attempt  to 

leave  to  intervene.     Standard  Oil  Go.  sue  the  association  as  a  whole,  a  motion 

V,  Southern  Pac.  Go.,  54  Fed.  Rep.  521.  to  amend  his  bill  by  alleging  that  the 

Intervention  on  Gronnd  of  Common  In-  defendants  were  severally  president, 

tereet.  —  Where  the  most  that  can  be  secretary,  and  directors  of  the  associa- 

Inferred  from  the  matters  stated  in  the  tion   will   be  denied,   because  if  it  is 

petition   for  intervention   is    that  the  intended   to  aid  the  suit  against  the 

petitioner  has  a  common  interest  with  defendants  individually  it  is  unneces- 

the  defendant  in  defeating  the  suit,  be-  sary,   and   if  to   make    the    suit    one 

cause   if    successful   the  complainant  against  the  association  as  a  whole  it  is 

may  sue  him,  and  the  petitioner  does  improper.     Tyler  v,  Galloway,  13  Fed. 

not  state  or  claim   that    the    articles  Rep.  477. 

which  it  makes  are  identical  in  struc-  Joinder  of  Agent  with  Principal.  —  An 

lure  or  mode  of  operation  with  the  ar-  agent  for  the  sale  of  an  article  which 

tides  made  by  the  defendant,  nor  is  infringes  a  patent,  is  liable  as  a  joint 

any  fact  stated  showing  privity  in  any  trespasser,  and  is  properly  joined  as 

way  with  the  defendant,  the  motion  to  defendant  with  the  manufacturer  in  a 

intervene  will    be  overruled  and   the  suit  in  equity  to  restrain  the  infringe- 

petition   dismissed.     Thomas    Huston  ment.     Buck  v,  Gobb,  Brunner's  Gol. 

Electric  Go.  v,  Sperry  Electric  Go.,  46  Gas.  550,  4  Fed.  Gas.  No.  2,079. 

Fed.  Rep.  75.  4.  Ambler  v,  Ghoteau,  107  U.  S.  586. 

8.  Bolt  Against  Agent  Individually.  —  An  Aotion  at  Law  for  damages  cannot 

Where  a  party  although  an  agent  is  be   maintained  against  the  directors. 
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of  authority  the  suit  may  be  brought  against  the  officers,  direct- 
ors, and  agents  of  a  corporation  employing  or  authorizing  or 
assenting  to  the  use  or  infringement  of  the  patented  invention.* 
Joinder  of  Ofioen  and  Agents.  —  The  officers,  agents,  and  employees 
are  often  joined  with  the  corporation  as  codefendants  in  the 
suit,*  and  it  is  believed  to  be  the  general  and  proper  practice  to 
join  as  parties  defendant  the  managing  officer  or  officers  of  the 
corporation.* 

shareholders,  or  workmen  of  a  cor-  spondents  are  sued  in  equity  for 
poration  which  infringes  a  patent,  infringement  as  a  partnership,  but  the 
United  Nickel  Co.  v,  Worthington,  13  proof  shows  that  they  were  organized 
Fed.  Rep.  392.  But  see  National  Car-  as  a  corporation,  it  may  be  doubtful 
Brake  Shoe  Co.  v,  Terre  Haute  Car,  whether  the  court  could  enter  a  decree 
etc.,  Co.,  iq  Fed.  Rep.  515.  against  the  corporation,  but  as  the  de- 
1.  Cahoone  Barnet  Mfg.  Co.  v.  Rub-  feet  may  be  cured  by  amendment  the 
ber,  etc.,  Harness  Co.,. 45  Fed.  Rep.  court  will  proceed  to  examine  the 
582;  Goodyear  v.  Phelps,  3  Blatchf.  merits  of  the  controversy.  Needham 
(U.  S.)9i,  10  Fed.  Cas.  No.  5,581;  Pop-  v.  Washburn,  4  Cliff.  (U.  S.)  254,  17 
penhusen  v,  Falke,  4  Blatchf.  (U.  S.)  Fed.  Cas.  No.  10,082. 
493,  19  Fed.  Cas.  No.  11,279;  American  Baffioient  Allegation  of  Conoerted  TTie  bj 
Cotton  Tie  Supply  Co.  i'.  McCready,  Employeet. —  In  a  suit  for  infringement 
17  Blatchf.  (U.  S.)  291.  where  the  answer  shows  that  the  re- 
Corporation  Hot  Defendant  nor  Amenable  spondents  are  employees  of  a  corpora- 
te Prooeii. —  Whereofficers,  agents,  and  tion,  an  allegation  in  the  bill  **  that 
stockholders  of  a  corporation  are  in-  respondents  arc  using,*'  etc.,  though 
fringing  a  patent  on  behalf  of  the  cor-  not  explicit,  is  sufficient  in  point  of 
poration,  they  may  be  sued  in  equity  form,  where  the  proof  shows  that  what- 
and  restrained,  though  the  corporation  ever  the  respondents  have  done,  they 
itself  is  not  made  a  defendant  and  is  have  done  in  concert,  in  the  prosecu- 
not  amenable  to  the  process  of  the  tion  of  the  business  of  a  single  estab- 
court.  Edison  Electric  Light  Co.  v.  lishment.  Poppenhusen  v,  Falke,  4 
Packard  Electric  Co.,  61  Fed.  Rep.  Blatchf.  (U.  S.)  493,  19  Fed.  Cas.  No. 
1002.  11,270. 

Ck>rporation  Hot  Serred  with  Prooeei.  2.  Iowa  Barbed   Steel  Wire  Co.  v. 

—  Where   suit    for    infringement   was  Southern   Barbed- Wire    Co.,   30    Fed. 

brought  against  the  agents  of  a  corpora-  Rep.    123.      And    see    National    Car- 

tion,  and  by  an  amendment  to  the  bill  Brake  Shoe  Co.  v,  Terre  Haute  Car, 

the  corporation  was  made  a  party  de-  etc.,  Co.,  19  Fed.  Rep.  515. 

fendant,  but  was  not  served  with  pro-  Objection  by  Corporation  to  Joinder  of 

cess,  and  did  not  appear  or  answer  other-  Employeei  «nd  Agenti.  —  A  corporation 

wise  than  by  its  agents,  it  was  held  being  the  principal  contractor  on  work 

that  a  decree  would  bind  the  corpora-  in  which  a  patented  invention  is  used, 

tion   as  fully  as  though  it  had  been  cannot  object,  when  sued  in  equity  for 

made  a  party   to  the    record.     Eagle  infringement,  to  the  joinder  as  defend- 

Mfg.  Co.  V.  Niiller,  41   Fed.   Rep.  351,  ants    of    its    employees    and    agents. 

cifin^  Lovcjoy  v.  Murray,  3  Wall.  (U.  Bowers   Dredging  Co.   v.   New    York 

S.)  I,  and  Robbins  v.  Chicago,  4  Wall.  Dredging  Co.,  77  Fed.  Rep.  980. 

(U.  S.)  657.  Prinoipiil  Contraotors  and  Babeontraet- 

Aitignee  Corporation  Hot  Xade  Party  on.  —  A  corporation  which  is  the  prin- 

Defendant.  —  Where,  pending  a  suit  in  cipal  contractor  ot  work  on  which  a 

equity  for  infringement,  a  corporation  patented  invention  is  used,  is  a  proper 

succeeds  to  all  the  rights  and  liabili-  party  to  a  suit  for  infringement,  and 

ties  of  the  defendant,  but  is  not  made  cannot  be  heard  to  say  that  its  sub- 

a    party    to    the    suit,   an    injunction  contractor,  another  corporation,  should 

granted  will  not  bind  the  corporation  be   made  a  defendant  in  the    cause, 

or  its  agents.     Bate  Refrigerating  Co.  Bowers   Dredging  Co.   v.   New    York 

V,  Gillett,  30  Fed.  Rep.  685.  Dredging  Co.,  77  Fed.  Rep.  980. 

Beepondenta    Saed  aa  Partnenhip   In-  8.  Cleveland  Forge,  etc.,  Co.  v.  U. 

stead   of  Corporation.  —  Where  the  re-  S.  Rolling-Stock  Co.,  41  Fed.  Rep.  476; 
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Personal  EaipoxiBiUlit7  the  Teet  of  Heoesiity  to  Join  QAoen.  —  It  has  been 
said  that  the  safer  rule  to  be  applied  in  making  officers,  agents, 
and  employees  of  a  corporation  parties  defendant  in  a  suit  to 
restrain  the  infringement  of  letters  patent,  is  that  every  agent 
\vb  s  performs  acts  of  infringement,  and  all  stockholders,  directors, 
and  other  officers  who  in  the  prosecution  of  the  business  of  the 
corporation  authorize  such  acts  and  are  personally  responsible 
to  the  complainant,  should  be  joined,  otherwise  they  are  neither 
necessary  nor  proper  parties.* 

Lewis  V,  Standard  Laundry  Machinerpr  Philadelphia,   etc.,    R.    Co.,   69    Fed. 

Co.,  21  Blatchf.  (U.  S.)  184;    Consoli-  Rep.  833. 

dated  Safety  Valve  Co.  v.  Ash  ton  Valve  Allegation  of  Offloial  Capacity.  —  In  a 

Co.,  26  Fed.  Rep.  319;  Iowa  Barb  Steel  suit  in  equity  for  the  infringement  of 

Wire  Co.  v.  Southern  Barbed-Wire  Co.,  a  patent  against  a  corporation,  where 

30  Fed.  Rep.  123.  the  officers  of  the  corporation  are  made 

President  of  Corporation  as  Party  Be-  parties  defendant,  the  bill  must  allege 
fendant.  —  In  Cleveland  Forge,  etc.,  Co.  such  parties  to  be  officers  of  the  corpo- 
V.  U.  S.  RoUing-Stock  Co.,  41  Fed.  ration  in  order  to  connect  them  with 
Rep.  476,  the  president  of  a  corporatioq  the  infringement,  and  prevent  the  bill 
demurred  to  his  joinder  as  a  party  de-  from  being  demurrable  for  muliifari- 
fendant  on  the  grounds  that  there  was  ousness.  Shickle  v.  South  St.  Louis 
no  specific  allegation  in  the  bill  that  he  Foundry  Co.,  22  Fed.  Rep.  105. 
personally  directed  or  participated  in  Appearanoe  and  Answer  of  Officer  Kot 
the  infringement;  that  no  case  was  Serred  with  Procees.  —  Where  the  presi> 
made  for  a  discovery  against  him;  and  dent  of  a  corporation  is  made  a  party 
that  singling  him  out  from  all  the  offi-  defendant  to  a  suit  in  equity^for  in- 
cersof  the  corporation  indicated  a  spirit  fringement,  but  is  not  served  with  pro- 
of personal  persecution  for  which  no  cess,  his  appearance  and  answer  will 
foundation  was  laid  i-.i  the  bill.  The  cause  him  to  become  personally  a  party 
court  in  overruling  the  demurrer  said  to  the  bill.  Lewis  v.  Standard  Laundry 
that  it  had  always  been  the  practice  of  Machinery  Co.,  21  Blatchf.  (U.  S.)  184. 
the  court  to  join  the  chief  executive  1.  Matthews,  etc.,  Mfg.  Co.  v.  Tren- 
officer  of  the  corporation  as  a  defend-  ton  Lamp  Co.,  73  Fed.  Rep.  212. 
ant;  and  that  an  injunction  or  other  Employees  Kot  Interested  nor  Personally 
order  of  the  court  was  much  more  apt  Guilty.  —  Employees  of  a  corporation, 
to  secure  obedience,  if  directed  to  that  who  receive  fixed  salaries  for  their 
individual  officer  by  name,  than  if  it  services,  in  no  way  dependent  upon 
was  against  the  officers  and  agents  of  the  sale  of  infringing  articles,  and  who 
the  corporation  by  that  general  de-  are  not  interested  in  or  personally 
scription.  guilty  of  an  infringement,  are  neither 

▼ioe-Preiident  as  Party  Defendant.  —  necessary  nor  proper  parties  in  a  suit 

Where  the  vice-president  of  a  company  against  the   corporation  for  infringe- 

which  owned  a  patent,  on  behalf  of  the  ment.      Matthews,   etc.,   Mfg.  Co.   v. 

company  entered  into  agreement  with  Trenton  Lamp  Co.,  73  Fed.  Rep.  212. 

a  third  person  to  allow  him  to  use  the  Corporation  Kot  Insolyent  and  Officers 

patented  machines  for  a  consideration.  Hot  Personally  Onilty  or  Interested.  — 

the  machines  remaining  the  property  Where  the  president  and  directorb  of  a 

of  the  company,  it  was  held  that  in  a  corporation    are    made   codefendants, 

suit  to  prevent  the  use  of  such  ma-  but  it  is  not  shown  that  the  corporation 

chines  as  being  an   infringement  on  is  insolvent  or  that  the  defendants,  as 

another's  patent,   it  was  proper  that  individuals,  have  violated  any  rights 

the  vice-president  should  be  made  a  of  complainants,  or  have   themselves 

party  defendant.     Nichols  v.  Pearce,  7  reaped  any  profits  therefrom,  a  decree 

Blatchf.  (U.  S.)  5,    18  Fed.  Cas.  No.  for  an  injunction  or  accounting  will 

10,246.  not  be  rendered  against  them  individu- 

A  Bailroad  Company  and  Its  BeoeiTers  ally.    A  decree  for  an  injunction  and 

are  so  related  as  to  warrant  their  join-  accounting    against    the    corporation 

der  as  defendants  in  a  suit  for  infringe-  would  be  binding  upon  its  officers  and 

ment.      Union    Switch,    etc.,    Co.    v,  agents  without  making  them  person- 
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3.  Defect  of  Partief  — How  Objeotion  Kade  —  a.  Flaintiff*s 
Want  of  Authority  or  Title.  —  The  objection  that  a  party 
has  no  authority  or  title  to  maintain  a  suit  for  infringement  may 
at  times  be  taken  by  demurrer,^  whilst  at  other  times  the  ques- 
tion may  or  should  be  raised  by  plea  in  abatement  or  by  answer.* 

d.  Nonjoinder  or  Misjoinder  of  Plaintiffs.  —  So,  gov- 
erned by  the  general  principles  relating  to  objections  to  parties, 
the  nonjoinder  or  misjoinder  of  plaintiffs  is  to  be  taken  advantage 
of  by  demurrer,*  or  by  plea  in  abatement  or  answer,  according 
to  circumstances.'* 

c.  Objections  Waived. — The  objection  that  there  is  a  defect 
of  parties  may  be  waived  in  this  as  in  other  actions,  and  ordi- 
narily  if  the  objection  is  not  raised  by  the  pleading^  it  cannot  be 
done  on  the  hearing.  • 

ally  parties  to  the  bill.     Howard  v,  St.  lock  v.  Tappan,  5  Fed.  Cas.  No.  3,412; 

Paul  Plow- Works.  35  Fed.   Rep.  743.  Cottle  v,  Krementz,  25  Fed.  Rep.  494; 

See  also  Boston  Woven  Hose  Co.  v,  Adams  v,  Howard,  22  Fed.  Rep.  656. 

Star  Rubber  Co..  40  Fed.  Rep.  167.  See  also  Cleveland  Forge,  etc.,  Co.  v, 

1.  See  in  general  article  Parties;  U.  S.  Rolling-Stock  Co.,  41  Fed.  Rep. 
and  the  following  cases:  Goldsmith  v,  476. 

American   Paper    Collar   Co.,   2   Fed.  Xvthad  of  Olijeotiiig  to  Plea.  —  Where 

Rep.  239;    Dick  v.  Struthers,  25  Fed.  the  objection  that  the  complainant  is  a 

Rep.  103;  Dick  v.  Oil  Well  Supply  Co.,  mere  licensee  of  the  patent,  and  that 

25    Fed.    Rep.    106;    Jaros    Hygienic  the  real  owner  is  not  joined,  is  taken 

'Underwear   Co.    v.    Fleece    Hygienic  by  plea,  and  the  complainant  intends 

Underwear  Co.,  60  Fed.  Rep.  622.  to  rely  upon  the  objection  that  the  plea 

2.  Providence  Rubber  Co.  v.  Good-  is  not  a  proper  remedy,  he  should  set 
'  year,  9  Wall.  (U.  S.)  788.  the  plea  down  for  argument  and  not 

8.  Hodge  V.  North  Missouri  R.  Co.,  file  a  replication.     Cottle  v,  Krementz, 

I  Dill.  (U.  S.)  104,   12  Fed.  Cas.  No.  25  Fed.  Rep.  494. 

6,561 ;  Still  V.  Reading,  9  Fed.  Rep.  40;  HeoMsary  ATermtnts  of  Plaa.  —  Where 

Dick  V.  Struthers,  25   Fed.   Rep.  103;  a  bill  for  the  infringement  of  a  patent 

Dick  V.  Oil  Well  Supply  Co.,  25  Fed.  was  brought  against  a  single  defend- 

Rep.   106;    Hobbie  r/.  Smith,  27  Fed.  ant,  and  a  plea  was  filed  alleging  that 

Rep.  656;  Clement  Mfg.  Co.  v,  Upson,  the  sale  of  the  patented  article  which 

etc.,  Co.,  40  Fed.  Rep.  471;  Blair  z'.  Lip-  constituted  the  infringement  was  not 

pincott  Glass  Co.,  52   Fed.    Rep.  226;  made  by  him   alone,  but  by  another 

iaros  Hvgienic  Underwear  Co.  V.  Fleece  named  person  in  connection  with  him, 

lygienic  Underwear  Co.,  60  Fed.  Rep.  it  was  held  that  the  plea  was  bad  for 

622.  not  alleging   that   such  other  person 

Whore  the  Defect  Appears  on  the  Faoe  was  yet  living  and  within  the  jurisdic* 

of  the  Beolaration,  the  objection  of  non-  tion    of    the    court.     Under  the    47th 

joinder  of  parties  plaintiff  in  an  action  equity  rule,  the  want  of  proper  parties 

at  law  for  infringement  may  be  taken  is  not  a  fatal  defect  if  the  parties  are 

by    demurrer.     Van    Orden   v,   Nash-  out  of   the  jurisdiction  of   the  court; 

ville,  67  Fed.  Rep.  331.  and  in  order  to  constitute  the  fact  of  a 

Where  Profert  Is  Xade  of  the  Assign-  want    of    parties    a  good  defense,   it 

ment  of   rights   under  a  patent,  such  should  be  shown  by  the  plea  that  the 

assignment  is  made  a  part  of  the  bill  persons  alleged  to  be  necessary  parties 

or  complaint  so  that  it  may  be  consid-  are  living  and  within  the  jurisdiction 

ered  on  demurrer  for  want  of  proper  of  the   court.     Goodyear  v.   Toby,   C 

parties.      Bogart    v.   Hinds,    25    Fed.  Blatchf.  (U.  S.)  130,  10  Fed.  Cas.   No. 

Rep.  484.  5,585. 

4.  Providence  Rubber  Co.  v.  Good-  5.  Adams  v.  Howard,  19  Fed.  Rep. 

year,  9  Wall.  (U.  S.)  788;    Kearney  v.  317;    Forbes  v,   Barstow  Stove  Co.,  2 

Lehigh  Valley  R.  Co.,  27  Fed.  Rep.  699;  Cliff.  (U.  S.)  379,  9  Fed.  Cas.  No.  4,923: 

Hobbie  f.  Smith,  27  Fed.  Rep.  656;  Car-  California  Electrical  Works  v,  Finck, 

78  VolumeXVI. 


AaOm  at  Law  PA  TENTS.  for  lafringtiiitiit. 

d.  Amendment  and  Dismissal,  —  Where  there  is  a  defect  of 
parties,  the  defect  should  be  seasonably  remedied  by  an  amend- 
ment ;  *  and  where  parties  who  have  no  interest  or  title  in  the 
patent  are  improperly  joined  as  plaintiffs  in  a  bill  for  infringement 
with  parties  who  are  entitled  to  relief,  the  entire  bill  should  not 
be  dismissed,  but  there  may  be  a  dismissal  as  to  the  parties 
improperly  named.* 

xn.  AcTiDK  AT  Law  fob  IVFBiVGSiiEVT  —  1.  Fomi  of  Action — 
Trespatf  on  the  Cam.  —  The  infringement  of  a  patent  is  a  tort ;  but 
as  the  wrongful  act  is  not  committed  with  direct  force,  and  the 
injury  is  the  indirect  effect  of  the  wrongful  act  of  the  defendant, 
the  form  of  action  is  trespass  on  the  case.* 

47    Fed.    Rep.    583.      Sec    Providence  jection  interfere  therewith.    A.  B.  Dick 

Rubber  Co.  v,  Goodyear,  9  Wall.  (U.  Co.  v.  Henry,  75  Fed.  Rep.  388. 

S.)  788.  1.  Cottle  V,  Krementz,  25  Fed.  Rep. 

Oijeetioni  at  Hearing  to  TTimaoaMarj  494. 

Paitiat.  —  Where  the  joinder  of  certain  Amandmant  of  the  Bill  may  be  allowed 

parties  in  a  suit  for  infringement  was  to  bring  in  the  proper  parlies  plaintififs, 

surplusage,  yet  because  the  objection  or  to  cure  the  joinder  of  improper  ones, 

was  not  made  until  the  hearing  and  Bassett  v.  Malone,  11  Fed.   Rep.  801; 

because  of  the  nature  of  various  as-  Cottle  v.  Krementz,  25  Fed.  Rep.  494; 

signments    and  agreements,   the    bill  Goldsmith  v,  American  Paper  Collar 

was    allowed     to    stand.      Dibble    v.  Co.,  2  Fed.  Rep.  239;    Clement  Mfg. 

Augur,  7  Blatchf.  (U.  S.)  86,  7  Fed.  Co.  ».  Upson,  etc.,  Co.,  40  Fed.  Rep. 

Cas.  No.  3,879.  471;   Blair  v.  Lippincott  Glass  Co.,  52 

Olijeetion  at  Hearing  Against  Complain-  Fed.  Rep.  226. 

ants*  Interist.  —  Where  the  complainant  But  an  amendment  will  not  be  aU 

in  a  suit  in  equity  for  an  infringement  lowed  where  it  would  in  effect  amount 

of  a  patent  has  failed  to  show  himself  to  the  institution  of  a  new  sdit  against 

possessed  of  any  legal  or  equitable  in-  the    defendants     materially    different 

terest  in  the  letters  patent  on  which  the  both  as  to  plaintiffs  and  rights  of  ac- 

suit  is  founded,  the  objection  may  be  tion.     Goodyear  v.  Bourn,  3  Blatchf. 

taken  at  the  hearing  and  need  not  have  (U.  S.)  266,  10  Fed.  Cas.  No.  5,561. 

been  taken  by  demurrer.    The  objec-  An  I^jnnotion  Will  Hot  Be  IMssolved 

tion  is  not  that  there  is  a  defect  of  par-  on  the  ground  of  nonjoinder,  where  the 

ties,  but  that  the  complainant  has  no  merits  of  the  case  do  not  require  it, 

interest  in  the  subject  of  the  contro-  and  the  plaintiff  can  join  the  requisite 

versy;    it  is  a  question    of    evidence  party  as  coplaintiff  by  amendment  of 

rather  than  one  of  pleading.     Pelham  the  bill.     Bassett  v,  Malone,  11  Fed. 

V.  Edelmeyer,  15  Fed.  Rep.  262.  Rep.  801. 

Olijeotion  for  Defect  of  Title.  —  Where  2.  Edgarton  v.  Breck,  8  Fed.  Cas. 

it  appears  upon  the  face  of  the  bill  that  No.  4,279. 

the  complainant  has  no  title  in  the  pat-  8.  Rev.  Stat.,  §  4919;  Stein  v.  God- 
en  t  to  sustain  the  suit,  the  court  is  dard,  i  McAll.  (U.  S.)  82,  22  Fed.  Cas. 
bound  to  take  notice  of  it,  though  no  No.  13,353;  Babcock,  etc.,  Co.  v.  Pio- 
objection  was  made  in  the  pleadings,  neer  Iron- Works,  34  Fed.  Rep.  338. 
This  is  not  a  case  of  a  title  defectively  Boffioient  that  Allegations  Xake  Action 
set  forth,  but  of  a  title  defective  in  on  Case.  —  Under  Rev.  Stat.,  §  4919,  an 
itself,  and  brought  before  the  court  action  at  law  for  the  recovery  of  dam- 
with  a  fatal  infirmity  acknowledged  to  ages  for  the  infringement  of  a  patent 
be  attached  to  it.  Wyeth  v.  Stone,  i  should  be  an  action  on  the  case,  but  if 
Story  (U.  S.)  273,  30  Fed.  Cas.  No.  the  complaint,  whether  called  a  dec- 
18,107.  laration  or  a  petition  under  the  code. 

But  when  no  objection  to  the  title  of  contains  all  the  allegations  material  to 
the  complainant  was  raised  until  near  make  an  action  on  the  case  that  will 
the  close  of  the  final  hearing  the  court  be  sufficient.  May  v.  Mercer  County, 
felt  bound  to  dispose  of  the  case  on  its  30  Fed.  Rep.  246;  Myers  v.  Cunning- 
merits  without  letting  the  technical  ob-  ham,  44  Fed.  Rep.  346. 
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2.  Joining  or  Splitting  Cansei  of  Action.  —  Though  the  declara- 
tion may  charge  the  infringement  of  one  invention  or  one  claim 
of  a  patent,  yet  in  many  cases  the  plaintiff  need  not,  and  often- 
times must  not,  split  up  his  causes  of  action.* 

3.  Declaration  —  a.  In  General.  —  A  declaration  in  an  action 
at  law  for  the  violation  of  a  patent  right  must  state  all  matters 
that  are  of  the  essence  of  the  action  without  which  the  plaintiff 
fails  to  show  a  right  in  point  of  law  to  ask  for  the  judgment  of 
the  court  in  his  favor.* 

Election  to  Sue  in  Caio  or  in  Afinmpfit.  ances  of  that  character.     Wilder  i\  Mc- 

—  Where  a  company  sold  machines  Cormick,  2  Blatchf.  (U.  S.)  31,  29  Fed. 
embodying  plaintlfif's  inventions  to  the  Cas.  No.  17,650. 

defendants  for  use  it  was  held   that  Action  on  Original  Patent  and  Impnnre- 

this  invaded  the  plaintiff's  rights  and  ment.  —  Where  the  original  patent  and 

converted   the   plaintiff's    property   to  the  improvement  on  it  are  united  in  the 

its  onrn  use.     The  acts  were  tortious,  same  person,  they  constitute  a  whole, 

and  an  action  on  the  case  would  lie  an  entire  right,  and  must  be  asserted 

for  these  wrongs.     As   that  company  as  such  in  an  action  at  law  for  infringe- 

received  money  for  the  property,  the  ment.     If  such  cause  of  action  be  di- 

plaintiff  could  waive  the  tort  and  sue  vided,  damages  being  claimed  in  one 

m  assumpsit  for  the  money.     Steam  case  for  the  infringement  of  the  original 

Stone  Cutter  Co.  v,  Sheldons,  15  Fed.  patent,  and  in  another  for  an  infringe- 

Rep.  609.  ment  of  the  improvement,  the  actions 

A.  Bill  for  DiiooTery  in  aid  of  an  action  cannot  be  sustained.     Case  t/.  Redfield, 

at  law  for  infringement  may  be  main-  4  McLean  (U.  S.)  526. 

tained  in  a   proper  case.     Colgate  v.  2.  Gray  v,  James,  Pet.  (C.  C.)  476, 

Compagnie,  etc.,  23  Fed.  Rep.  82.  10  Fed.  Cas.  No.  5,710. 

1.  Action  on  Separate  Invention  or  Thongh  the  Beolaration  le  Hot  Formal 
Claim.  —  There  can  be  no  question  but  in  Its  Frame,  yet  where  it  embodies  all 
that  there  may  be  a  claim  for  two  in-  that  is  essential  to  enable  the  plaintiff 
ventions  in  the  same  patent,  if  they  to  give  evidence  of  his  right  and  of  its 
both  relate  to  the  same  machine  or  violation  by  the  defendant,  and  affords 
structure;  and  an  action  at  law  can  be  to  the  defendant  the  opportunity  to  in- 
sustained  for  the  infringement  of  either  terpose  every  defense  allowed  him  by 
one  or  the  other  of  these,  where  they  law,  the  court  will  not  encourage  ob- 
are  claimed  as  separate  and  distinct  jections  merely  critical  and  over-nice, 
in  their  character.  There  can  be  no  and  will  seek,  even  on  special  demur- 
doubt  that  if  one  of  these  be  infringed  rer,  to  sustain  pleadings  substantially 
it  is  properly  a  subject  for  an  action,  sufficient,  and  thus  avoid  useless  delays 
Lee  V,  Blandy,  i  Bond  (U.  S.)  361,  15  and  expenses.  Wilder  v.  McCormick, 
Fed.  Cas.  No.  8,182.  2  Blatchf.  (U.   S.)  31,  29  Fed.  Cas.  No. 

Patent  for  Ck>mbination  and  Improvement  17,650. 

in  Parti  Thereof.  —  Where  the  plaintiff's  Averment  of  TTnanthoriied  TTie.— Where 

invention  consists  not  only  in  a  com-  the  plaintiff  shows  that  a  named  party 

bination,   but  in  the  improvement  of  has  the  right  to  use  his  invention  and 

several  of  the  parts  of  which  that  com-  to  authorize  other  persons  in  the  United 

bination  is  composed,  the  violation  of  States  to   use  the  same,   in  order  to 

one  of   them    is   an   infringement  for  make  a /r»ma/arfV  case  against  a  third 

which   an   action   will  lie.     Parker  r.  party  for  using  the   patent    it    must 

Haworth,  4  McLean  (U.  S.)  370, 18  Fed.  affirmatively  appear    by   the   petition 

Cas.  No.  10,738.  that  such  use  is  not  under  the  authority 

One  Action  for  Bepeated  Infringements,  or  license  of  the  party  competent  to 

—  Repeated  infringements  of  a  patent,  grant  it.  Still  r.  Reading,  9  Fed.  Rep.  40. 
like  a  repetition  of  torts  of  any  other  Contra  Formam  Statnti.  —  Where  the 
kind  which  are  of  the  same  nature,  case  stated  in  the  declaration  is  within 
may  be  sued  for  and  recompensed  in  the  Act  of  Congress  to  which  the  dec- 
one  action.  There  is  no  known  doc-  laration  refers,  it  is  not  a  ground  of 
trine  of  the  law  that  requires  a  plaintiff  nonsuit  that  the  declaration  does  not 
to  split  up  into  separate  actions  griev-  lay  the  act  complained  of  to  be  against 
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6.  Averments  of  Title  — (i)  In  General.  — In  an  action  at 
law  for  the  violation  of  a  patent  right  the  declaration  ought 
always  to  show  a  title  in  the  plaintiff,  and  show  it  with  conven- 
ient certainty.* 

(2)  Founded  on  Grant  of  Patent.  —  The  title  which  the  plaintiff 
must  show  is  founded  on  the  grant  by  the  United  States  of  the 
exclusive  property  of  the  invention ;  and  if  the  declaration  avers 
that  such  grant,  in  the  form  prescribed  by  law,  was  issued,  it 
shows  the  very  title  on  which  the  action  is  founded,  and  on  which 
prima  facie  the  plaintiff  is  entitled  to  recover.  It  is  not  neces- 
sary for  the  declaration  to  aver  that  those  preliminary  steps  were 
taken  without  which  a  valid  grant  could  not  issue,  for  this  is 
covered  by  the  allegation  that  the  grant  was  lawfully  issued,  and 
the  court  will  presume  that  all  the  steps  were  properly  taken.* 

the  form  of  the  statute,  but   merely  2.  Cutting  v.  Myers,  4  Wash.  (U.  S.) 

claims  damages  at  common  law.     The  220,  6  Fed.  Cas.  No.  3,520;  Van  Hook 

averment  contra  formam  statuH  is  mat-  v.  Wood,  28  Fed.  Cas.  No.  16,854:  Noc 

ter  of  form,  the  want  of  which  will  be  v.  Prentice.  18  Fed.  Cas.  No.  10,284a; 

cuied  by  verdict.    Tryon  v.  White,  Pet.  Wilder  v.  McCormick,  2  Blatchf.  (U. 

(C.  C.)  96,  24  Fed.  Cas.  No.  14,208.  S.)  31,  29  Fed.  Cas.  No.  17,650. 

Ck>noliision  Demanding  Damages  in  Qroii.  Averment  of  Delivery  or  of  Frereqoiiite 

—  In  an  action  on  the  case,  the  grava-  Acts.  —  If  the  delivery  of  the  patent  is 

men  being  the  tortious  infringement  of  not  averred  the  declaration  must  allege 

the  plaintiff's  patent,  a  demand  of  dam-  the  fulfilment  of  the  acts  prerequisite 

ages  in  gross  is  a  proper  conclusion  of  to   the   issuance   of  a  lawful    patent, 

the  declaration.    Wilder^'.  McCormick,  Delivery  will  not  be  implied  from   an 

2  Blatchf.  (U.  S.)  31,  29  Fed.  Cas.  No.  allegation  in  the  declarsCiion  that  the 

17,650.  patent    was    made    out    containing  a 

1.  Gray  v,  James,   Pet.  (C.  C.)  476,  grant  of  the  exclusive  right  to  the  in- 

10   Fed.    Cas.    No.   5,719;    Cutting  f.  vention.     Cutting  r.  Myers,  4  Wash. 

Myers,  4  Wash.  (U.  S.)  220,  6  Fed.  Cas.  (U.  S.)  220,  6  Fed.  Cas.  No.  3,520;  Van 

No.  3,520.  Hook  V.  Wood,  28  Fed.  Cas.  No.  16,854. 

Title  Dependent  on  Performanoe  of  Cer-  ATormente  Ck>noeming  Benewid  of  Pat- 
tain  Aots.  —  If  in  an  action  at  law  for  ent.  —  If  it  is  admitted  that  the  making 
the  violation  of  a  patent  the  plaintiff's  out  and  recording  a  patent  does  not  im- 
title  depends  upon  the  performance  of  port  its  delivery,  and  is  accordingly  a 
-certain  acts  he  must  in  his  declaration  defective  averment  of  the  grant  thereof 
affirm  the  performance  of  those  acts,  under  Act  1793,  yet  a  distinction  may 
Gray  v.  James,  Pet.  (C.  C.)476,  10  Fed.  be  taken  in  respect  to  renewals  under 
Cas.  No.  5,719.  Act  1837(5  Stat,  at  L.  191);  there  being 

Defects  Cored  by  Verdiet.  —  In  an  ac-  nothing  in  the  latter  statute  indicating 

tion  at  law  for  the  violation  of  a  patent  that  the  commissioner  is  to  do  more 

right,  if  enough  is  staled  in  the  dec-  than  make  a  certificate  and  record  it  on 

1;) ration  to  show  title  in  the  plaintiff  the    patent    to    perfect    the    renewal, 

and  with  sufficient  certainty  to  enable  whereas  the  former  is  supposed  to  de- 

the  court  to  give  judgment,  but  with  mand  also,  after  all   the   acts  of  the 

less  certainty  than  the  case  admitted  officers  are  fully  performed,  a  delivery 

of,  and  without  specifying  some  points  or  issue  of  letters  patent  to  the  pat- 

which,  for  the  purpose  of  notice  to  the  entee.     Making  the  certificate  becomes 

adverse  party  or  otherwise,  ought  to  in   such  case  tantamount  to  delivery, 

have  been  stated,  the  defect  is  cured  The  act  also  declares  that  such '-^rtifi- 

by  the  verdict.    The  court  will  presume  cate  and   the  certificate  of   the  hoard 

that  all  such  omissions  were  supplied  ought   to   be   recorded    in   the  Patent 

and  obscurities  explained  at  the  trial  by  Office.     Where,  therefore,  the  declara- 

the  evidence  given  to  the  jury.    Gray  v,  tion  in  an  action  at  law  avers  such  rec- 

James,  Pet.  (C.  C.)  476,  10  Fed.  Cas.  No.  ord  and   makes  a  profert  of  it,  as  the 

5,719,  citedxTi  Kay  v.  Fredrigal,  3  Pa.  St.  record  by  the  terms  of  the  statute  is 

:222;  Richardson  v.  Farmer,  36  Mo.  46.  subsequent  and  consequent  to  making 
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(3)  Founded  on  Assignments.  —  If  the  title  of  the  plaintiff  is 

derived  from  assignments  of  the  patent  the  declaration  should  so 
state,  but  it  is  not  necessary  for  the  plaintiff  to  set  forth  a  perfect 
instrument  of  assignment  in  order  to  maintain  his  action.^ 

the*  certificate   on   the    patent,   and  a  OligMtioii  to  Deduction  of  Title  to  Ex- 

transcript  of  it,  tbe  averment  of  such  teniion.  —  Where  the  declaration  in  an 

record  implies  the  performance  of  the  aciion  at  law  for  the  infringement  of  a 

previous    steps    by  the   commissioner  patent  avers  the  renewal  of  a  patent 

upon  the  execution  of  which  only  could  and   the  vesting  in  the  administrator 

the  record  exist.     Van  Hook  v.  Wood,  of   the    whole  of  the   extended  term, 

28  Fed.  Cas.  No.  16,854.  and  that  afterwards  the  administrator 

BenewalXade  *'  on  the  Patent."  —  The  assigned  his  right  to  the  plaintiff,  and 

patent  act  requires  the  commissioner  to  that  the  assignment  was  duly  recorded, 

extend  a  patent  '*  by  making  a  certifi*  and  that  infringements  have  continued 

cate  to  that  effect  on  the  patent."     An  to  be  committed  to  the  present  period, 

averment  in  the  declaration  in  an  ac-  the  objection  that  the  declaration  does 

tion  at  law  for  the  infringement,  that  not  set  forth  a  sufficient  title  in   the 

the  commissioner  did  renew  and  ex-  plaintiff  cannot  be  raised  by  general 

tend  the  patent  by  making  a  certificate  demurrer.     If  the  deduction  of  title  is 

of  such  extftnsion,  without  averring  in  imperfect  in  respect  to  the  term  an- 

terms  that  it  was  made  on  the  patent,  tenor  to  the  extension  of  the  patent,  it 

though  a  loose  and   summary  netting  would  only  limit  the  plaintiff's  recov- 

up  a  title  derived  through  a  statute,  is  ery  to  the  posterior  term,  and  not  bar 

not  insufficient  upon  general  demurrer  his  action;  and  accordingly  the  objec- 

where  it  also  alleges  that  by  virtue  of  tion    is    not    one    that  can   be   raised 

the  certificate  made  the  letters  patent  on  general   demurrer.      Van  Hook  v, 

became  of  the  same  force  and  effect  in  Wo^d,  28  Fed.  Cas.  No.  16,854. 

law  as  if  originally  granted  for  twenty-  Keoeeeitj  of  AllegJng  Beocordation    of 

one  years.     It  is  sufficient  also  because  Aneignmewt. .—  A     demurrer     on     the 

it  was  matter  of  evidence  to  be  made  ground  that  the  declaration  does  not 

out  on  the  part  of  the  plaintiff,  and  the  aver  that  the  assignments  of  the  patent 

rules  of   pleading    do    not    exact  the  to  the  plaintiff  have  been  recorded  in  the 

statement  of  particulars  to  be  proved  Patent  Office  will  be  overruled,  since  the 

in  support  of  the  right  when  the  right  recording  is  not  essential  as  between 

is  substantially  averred.     Van  Hook  v,  the  parties  and  against  strangers,  but 

Wood,  28  Fed.  Cas.  No.  16,854.  is  only  necessary   by  way  of  notice. 

Time  of  XaUng  InTontion.  —  The  dec-  Case  v,  Redfield,  4  McLean  (U.  S.)  526. 

laration  need  not  aver  at  what  time  the  Acts  lyqj  and  i8j6    Construed,  —  It 

invention   patented    was   made.      The  might   have   been   prerequiste   to   the 

patent  law  nowhere  requires  the  pat-  passing  of  title  under  Act  1793  to  aver 

entee   to  allege  or   prove   the   specific  that   the   assignments  through   which 

time  of  his  invention.     Wilder  v.  Mc-  the    plaintiff    claimed  were    duly   re- 

Cormick.  2  Blatchf.  (U.  S.)  31,  29  Fed.  corded,  and  the  declaration  rendered 

Cas.  No.  17,650.  bad  on  demurrer  by  failure  to  so  aver. 

1.  Van   Hook  v.  Wood,  28  Fed.  Cas.  But  Act  1836,  §  11*  (5  Slat,  at  L.  I2i>, 

No.  16.S54.  varies  essentially  the  language  of  Act 

Allegation  that  Assignment  Was  Babee-  1793.  Under  Act  1836  the  patent  is 
qnent  to  Applioation.  —  A  declaration  in  made  assignable  without  restrictions 
an  aciion  at  law  for  the  infringement  by  an  instrument  in  writing,  and  it  is 
of  a  patent  averring  that  the  inventor  directed  that  the  assignment  be  re- 
did,  before  the  issuance  of  letters  pat-  corded  within  three  months.  For  three 
ent,  etc.,  assign  his  right,  title,  and  in-  months  at  least,  therefore,  the  assign- 
terest  in  the  said  invention  or  design  ment  would  operate  and  convey  a  per- 
10  the  said  plaintiffs,  etc.,  is  not  open  feet  title,  and  the  noncompliance  wiih 
to  the  objection  that  it  does  not  allege  a  condition  subsequent  (if  the  record- 
that  the  assignment  was  made  after  the  ing  be  a  condition  at  all)  would,  upon 
application  for  the  patent.  An  inven-  the  principles  of  the  common  law. 
tion  of  a  machine  may  be  assigned  as  leave  the  interest  in  the  grantee  until 
well  before  as  after  the  application  for  due  entry  or  claim  by  the  party  en- 
a  patent.  Rath  bone  v.  Orr,  5  McLean  titled  to  take  advantage  of  the  breach 
(U.  S.)  131,  80  Fed.  Cas.  No.  11,585.  of  condition,  and  this  must  usually  be 

88  Volume  XVI. 


Aetion  at  Law  PA  TENTS.  for  IaMagtmaAt« 

c.  Describing  or  Designating  Patent  —  Profert  —  Mting 

Out  Babftanoe.  —  It  is,  in  general,  necessary  for  the  declaration  to 
sufficiently  describe  or  identify  the  patent  sued  on.  This  may  be 
done  by  setting  forth  the  letters  patent  according  to  their  legal 
tenor  or  effect,  or  by  stating  the  substance  of  the  grant.* 

Anntxation  of  Copj.  —  It  may  also  be  done  by  annexing  a  copy  of 
the  letters  patent  and  specification  to  the  declaration  and  refer- 
ring therein  to  them  or  by  making  prof ert  of  the  letters  patent.* 

d.  Averments  of  Novelty,  utility.  Public  Use.  —  The 
declaration  should  tender  an  issue  upon  the  novelty  and  utility 
of  the  discovery  patented,  these  being  essential  to  the  enforce- 
ment of  any  exclusive  privilege  under  the  patent.* 

the  party  from  whom  the  grant  pro-  2.  Profert  of  Letten  Patent  SnAoiant. — 
ceeds.  Van  Hook  v.  Wood,  i8  red.  The  profert  of  letters  patent  (of  which 
Cas.  No.  16,854.  the  specification  is  a  part)  makes  the 
Defect  Cured  by  Verdict,  —  Under  Act  letters  patent,  when  produced,  a  part  of 
1 7Q3>  it  was  held  that  if  the  declaration  the  declaration,  and  so  gives  all  the 
did  not  aver  the  recording  of  the  assign-  certainty  as  to  the  invention  and  imr 
ment  the  defect  would  be  cured  by  ver-  provement  patented  which  is  required 
diet.  Dobson  v,  Campbell,  i  Sumn.  by  law.  It  would  be  more  formal  to 
(U.  S.)  319,  7  Fed.  Cas.  No.  3,945.  annex  a  copy  of  the  letters  patent  and 
1.  Snflleient  Doseriptioii  or  Deoigiiatioii  specification  to  the  declaration,  and  to 
of  Patent.  —  It  is  sufficient  to  state  in  refer  thereto  in  the  declaration,  but  the 
the  declaration  the  substance  of  the  common  practice  is  the  other  way,  and 
grant.  Tryon  r.  White.  Pet.  (C.  C.)  there  is  no  objection  to  it.  Pitts  v. 
96,  24  Fed.  Cas.  No.  14,208.  And  where  Whitman,  2  Story  (U.  S.)  609. 
the  patent  is  designated  by  the  terms  SnAdent  Allegations  of  Profert.  —  An 
which  itself  uses,  it  will  be  sufficient  allegation  that  **  as  by  the  said  letters 
description  of  the  patent  without  going  patent  and  specification,  all  in  due  form 
into  the  particulars  as  contained  in  the  of  law,  ready  in  court  to  be  produced, 
specification.  A  specification  is  a  mat-  will  fully  appear,'*  is  equivalent  to  pro-^ 
ter  of  evidence  to  be  used  at  the  trial,  fert  in  the  most  formal  and  ample  terms# 
and  if  the  defendant  desires  he  may  It  tenders  the  entire  grant  to  the 
have  it  placed  on  the  record  by  asking  inspection  of  the  court  and  party* 
oyer  of  it.  Gray  v,  James,  Pet.  (C.  C.)  Wilder  r.  McCormick,  2  Blatchf.  (U. 
476,  TO  Fed.  Cas.  No.  5,719,  followed  S.)  31,  20  Fed.  Cas.  No.  17,650. 
by  Cutting  v,  Myers,  4  Wash.  (U.  S.)  Oyer  of  Letters  Patent.  —  The  defend- 
220,  6  Fed.  Cas.  No.  3,520.  ant  cannot  of  right  demand  oyer  of  let- 
Where  the  Deolaration  ProfBOses  to  Bet  ters  patent  to  which  the  declaration 
Forth  the  l^eeifloation  as  part  of  the  refers;  but  he  can  obtain  them  if  he  de- 
grant  according  to  its  tenor,  the  slight-  sires,  since  they  are  matter  of  record, 
est  variation  will  be  fatal,  and  entitle  Singer  v,  Wilson,  22  Fed.  Cas.  No. 
the  defendant  to  a  nonsuit.     Tryon  v,  12,901. 

White,  Pet.  (C.  C.)  96,  24  Fed.  Cas.  Effect  of  Profert  of  Assignment  —  De- 
No.  14,208.  mnrrer.  —  Although  the  authorities  are 
TTiO  of  Word  "Import"  Instead  of  by  no  means  unanimous,  the  weight  of 
**  Tenor."  —  Where  the  declaration  opinion  is  in  favor  of  the  proposition 
avers  the  patent  and  specification  to  be  that  where  the  complaint,  in  an  action 
*' in  language  of  the  import  and  to  for  the  infringement  of  a  patent,  makes 
the  effect  following,'*  it  cannot  be  a  profert  of  a  recorded  paper,  such  as  the 
valid  exception  that  '*  import  "  is  used  assignment  of  the  license,  it  i«  for  all 
instead  of  **  tenor,"  even  if  the  words  purposes  presented  to  the  court  as  a 
are  not  identical  in  signification,  be-  part  of  the  pleading,  and  objection 
cause  the  language  is  that  of  recital  thereto  may  be  taken  by  demurrer, 
and  not  of  grant.  Wilder  v.  McCor-  Bogart  v.  Hinds,  25  Fed.  Rep.  484. 
mick,  2  Blatchf.  (U.  S.)  31,  29  Fed.  Cas.  8.  Wilder  v,  McCormick,  2  Blatchf. 
No.  17,650.  (U.  S.)  31,  29  Fed.  Cas.  No.  17,650. 
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HogatiTing  Prior  Public  TTse.  —  And  it  is  believed  that  in  an  action 
at  law  as  in  a  suit  in  equity  there  should  be  averments  negativing 
the  public  use  or  sale  of  the  patent  for  the  requisite  period  prior 
to  the  application.* 

e.  Averments  of  Infringement.  —  The  gist  of  the  action 
being  the  infringement  it  is  of  course  necessary  for  the  declara- 
tion to  contain  the  proper  averments  relative  thereto.  It  is  suffi- 
cient to  allege  in  the  usual  form  that  the  defendant**  made, 
constructed,  used,  and  vended  to  sundrj^  persons,"  etc.,  the  said 
invention,  and  it  is  not  necessary  to  set  forth  in  what  or  by  what 
means  the  defendant  violated  the  patent.* 

4.  Defeniei  under  General  luue  —  a.  In  General  —  Dofeniei  Hot 
Inoluded  in  suuto.  —  It  will  be  hereinafter  seen  that  provision  is 

Damnrrer  Whore  KoYolty  and  TTtilitj  instead  of  a  conjunction  in  the  plead- 

Soffioiontly  Alleged.  —  In   an   action   at  ing.     Noe  v.  Prentice,  i8  Fed.  Cas.  No. 

law  for  the  infringement  of  a  patent  a  10,28411. 

demurrer  to  the   declaration    on    the  Term  or  Period  of  TTie.  —  The  plaintiff 

ground  that  it  does  not  set  forth  the  is  confined  to  giving  evidence  of  the 

invention  of  any  new   or   useful   art,  making,  construing,  or  using  the  inven- 

machine,   etc.,   will    not  be  sustained  tion   in   violation   of  his  patent  right 

where   the  assertion   of    novelty   and  during  the  period  which  he  specifies  in 

utility  and  invention  is  broad  enough  his  declaration.     Eastman  v.  Bodfish,  i 

on   the   part  of  the  plaintiff;    in  such  Story  (U.  S.)  528. 

case  it  is  a  matter  of  evidence  and  not  If  the  declaration  contains  no  con- 

of  law  to  determine  whether  the  aver-  tinuando  with  reference  to  the  selling, 

menis  are  true.     Noe  v.   Prentice,  18  the  plaintiff  can  properly  prove  only 

Fed.  Cas.  No.  10,284(7.  one  actual  sale  as  an  independent  basis 

1.  Blessing  v.  John  Trageser  Steam  of  damages.     Le  Page  Co.  z\  Russia 
Copper  Works,  34  Fed.  Rep.  753.     But  Cement  Co.,  51  Fed.  Rep.  941. 

see  Noe  v.  Prentice.  18  Fed.  Cas.  No.  Asiignment  of  Breach  ag  Broad  ag  Bight 
10,284/1.  For  such  allegations  in  a  bill  Set  Forth.  —  In  an  action  for  infringe- 
in  equity,  see  XIII.  i.  b.  (6)  Originality  ment  of  letters  patent,  where  the 
of  Invention;  {^"j)  Relative  to  Prior  Patents  assignment  of  the  breach  of  the  right 
or  Description^  Public  Usc^  or  Sale,  is  as  broad  as  the  right  set  forth  in  the 
Use  or  Sale  With  or  Without  Consent  of  declaration  and  granted  by  the  patent. 
Inventor.  —  The  averment  must  be  that  it  will  not  only  be  considered  sufficient, 
the  invention  had  not  been  in  public  but  the  most  correct  manner  of  plead- 
use  or  on  sale  for  more  than  two  years  ing.  Cutting  v,  Myers,  4  Wash.  (U. 
prior  to  the  application  for  the  patent,  S.)  220,  6  Fed.  Cas.  No.  3,520. 
without  further  statement  that  no  such  Clerical  Mistake  in  Failing  to  Speoi^T 
use  or  sale  was  had  with  the  consent  Place  of  InMngement.  —  Where  in  an  ac- 
of  the  inventor.  Since  Act  1839,  it  is  tion  at  law  for  the  infringement  of  a 
immaterial  whether  the  inventor  con-  patent,  one  of  the  counts  of  the  dec- 
sen  ted  or  not.  Blessing  v,  John  Tra-  laration  alleges  the  infringement  by 
geser  Steam  Copper  Works,  34  Fed.  the  defendants  without  specifying  any 
Rep.  753.  place  where  it  was  committed,  but  it  is 

2.  Case  v,  Redfleld,  4  McLean  (U.  S.)  evident  that  the  omission  was  a  mere 
526.  clerical  mistake,  as  in  both  of  the  pre- 

Averment  that  Defendant  Sold  or  Con-  ceding  counts  the   charge  was  direct 

traoted  to  Sell.  —  Act  1836,  §  14,  allows  thatthe  violation  was  committed  within 

an  action  at  law  for  damages  for  mak-  a  certain  district,  a  demurrer  on  such 

ing,  using,  or  selling  a  patented  inven-  ground    will    be    overruled.      Noe    f. 

tion.     Under  this,  a  declaration  which  Prentice,  18  Fed.  Cas.  No.  10,284^1. 
charges  the  infringement  to  be  that  the        Oeneral  Allegation  of  Breach  Cnred  by 

defendant  sold  or  contracted   to  sell,  Verdict.  —  If  a  declaration  in  an  action 

will  be  bad  on  demurrer,  although  it  at  law   for  the  violation   of  a   patent 

turns  upon  the  use  of  a  disjunction  alleges  the  breach  too  generally  in  not 
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made  by  statute  for  the  introduction  of  several  special  matters 
of  defense  under  the  general  issue  with  notice ;  but  the  statute 
does  not  include  all  the  matters  of  defense  which  the  defendant 
may  be  legally  entitled  to  make,  and  it  has  been  decided,  upon 
general  principles,  that  certain  matters  of  a  special  nature,  other 
than  those  enumerated  in  the  act,  may  be  given  in  evidence 
under  the  general  issue.* 

General  Bnlee  of  Pleading.  —  Such  special  matter,  however,  not 
mentioned  in  the  statute,  cannot  be  given  in  evidence  under  the 
general  issue  unless  the  general  principles  of  pleading  permit  it.* 

b.  Special  Statutory  Defenses  —  (i)  Allowance  of,  with 

Notice.  —  It  is  provided  by  statute  that  in  any  action  for  infringe- 
ment the  defendant  may  plead  the  general  issue,  and  having 
given  notice  in  writing  to  the  plaintiff  or  his  attorney  thirty  days 
before,  may  prove  on  the  trial  one  or  more  of  the  five  special 
matters  of  defense  therein  set  forth.' 

stating  the  number  of  machines  used  taken  advantage  of  upon  the  general 

by  the  defendants,   the  defect  will  be  issue  or  a  plea  which  simply  puts  the 

cured  by  a  verdict  in  favor  of  the  plain-  plaintiff's  title  in  issue;  for  the  Act  of 

tiff,  since  it  is  fairly  to  be  presumed  that  Congress  requires  not  only  a  specifica- 

proof  of  the  fact  was  giveii  to  the  jury,  tion,  but  that  it  should  be  expressed  in 

Gray  v.  James,    Pet.   (C.    C.)  476,    10  terms  full,  clear,  and  exact,  and  if  the 

Fed.  Cas.  No.  5,719.  defendant  could  not  under  the  general 

1.  Kneassz^.  Schuylkill  Bank,  4  Wash,  issue  object  to  the  want  of  a  specifica- 

(U.  S.)  9,  14  Fed.  Cas.  No.  7,875;  Evans  tion  or  to  its  insufficiency  there  is  no 

V.  Hettich,  7  Wheat.  (U.  S.)  453.  other  way  he  could  avail  himself  of  it, 

YariouB    Defenses    under  the    General  as  it  is  not  one  of  the  cases  provided 

Issue.  —  Some  of    the   defenses   other  for  by  the  sixth  section  of  the  Act  of 

thanstatutoryones  which  may  be  made  Congress,  nor  could.it  be  well  made 

under  the  general  issue  are:  alienage  the  subject  of  a  special  plea.     Kneass 

in  the  plaintifi.  license  by  him  to  use  v.  Schuylkill  Bank,  4  Wash.  (U.  S.)  9, 

the  patented  invention,  that  the  patent  14  Fed.  Cas.  No.  7,875. 

is  broader  than  the  discovery,  that  it  is  2.  Kneass    v.    Schuylkill     Bank,     4 

for  an  improvement  which  the  specifi-  Wash.   (U.    S.)    9,    14   Fed.   Cas.    No. 

cation  does  not  so  particularly  describe  7,875. 

as  to  distinguish  it  from   the  original  In  Gray  v.  James,  Per.   (C.  C.)  394, 

invention,  that  the  suggestions  of  the  10  Fed.  Cas.  No.  5,718,  it  was  doubted 

petition  are  not  recited  in  the  patent,  whether  non-utility  and  abandonment 

and  perhaps  others  similar  in  princi-  could  be  given  in  evidence   under  the 

pie.     Kneass   v.    Schuylkill    Bank,    4  general   issue,  the  defense   not  being 

Wash.  (U.  S.)  9,  14  Fed.  Cas.  No.  7,875.  involved   in  the  general  issue  and  the 

Defense  of  Ageney. —  If  a  defense  that  plaintiff  liable  to  surprise  at  the  trial 

a  sale  of  patented  articles  or  improve-  with  a  defense  which  he  conld  not  an^ 

ments  by  one  person,  as  a  mere  agent  ticipate  from  the  general  issue, 

for  another,  is  not  a  selling  or  vending  8.  This  provision  is  made  and  is  sub- 

which  renders  the  agent  liable  to  an  stantially  the    same    in    the  following 

action  for  infringement  and  is  a  good  acts:     Acts  July  4,  1836,  §  15;  July  8, 

defense  thereto,  it  maybe  given  in  evi-  1870,  §  61;    Rev.   Stat.,  §  4920;  Supp. 

dence  under  the  general  issue.     Morse  Rev.  Stat.  1892-1897,  p.  610.  §2.   See  Act 

V.  Davis,  5  Blatchf.  (U.  S.)  40,  17  Fed.  April  10,  1700,  §  6;  Act  Feb.  21,  1793, 

Cas.  No.  9,855.  §  6.     See  also  Teese  v.  Huntingdon,  23 

Defnise  of  Specifioatlon  Wanting  or  Am-  How.  (U.  S.)  2;  Parks  v.  Booth,  102  U. 

higuous. —  In  an  action  at  law  for  an  S.  96;  Grant  v.  Raymond.  6  Pet.  (U.  S.) 

infringement  of  a  patent  the  defense  218;  Knight  v.  Gavit,  14  Fed.  Cas.  No. 

that  there  was  no  specification  at  all  or  7,884;  Kellcher  v.  Darling,  4  Cliff.  (U. 

that  the  specification   was  altogether  S.)  424.  14  Fed.  Cas.  No.  7.653. 

ambiguous  and  unintelligible,  may  be  The  Special  Matters  allowed   by   the 
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(2)  Necessity  of  Notice.  —  In  order  to  introduce  these  special 
matters  in  evidence  under  the  general  issue,  it  is  requisite  that 
the  provisions  as  to  notice  be  strictly  complied  with,  and  if  the 
proper  notice  as  to  the  special  matters  of  defense  intended  to  be 
relied  upon  be  not  given  they  cannot  be  introduced  in  evidence.* 

(3)  Manner  and  Time  of  Giving  Notice,  —  The  notice  must  be 
in  writing,  and  given  to  the  plaintiff  or  his  attorney  thirt}'  days 
before  the  trial  in  order  to  render  the  special  matters  of  defense 
admissible.* 

statute  to  be  given  in  evidence  under  general  issue  in  an  action  at  law  for  in- 

the    general   issue    where  notice    has  fringcment,  without  notice,  but  special 

been  given  of  such  defenses  are:  matter  not  therein  mentioned  could  not 

Specification  Containing  Less  or  More  be  so  given  unless  it  could  be  admitted 
than  the  Whole  Truth.  —  That  for  the  under  general  principles  of  law  as  in- 
purpose  of  deceiving  the  public  the  de-  eluded  in  the  general  issue, 
scription  and  specification  filed  by  the  Depotitioiis  Taken  Before  tlie  Hotioe 
patentee  in  the  Patent  Office  was  made  Wai  Serred,  as  well  as  those  taken 
to  contain  less  than  the  whole  truth  afterwards,  are  equally  admissible  pro- 
relative  to  his  invention  or  discovery,  or  viding  the  statements  of  the  deponents 
more  than  is  necessary  to  produce  the  are  applicable  to  the  matters  thus  put 
desired  effect.  in  issue  between  the  parties.     Teese  v. 

Surreptitiously  or   Unjustly   Obtained  Huntingdon,  23  How.  (U.  S.)  2. 

Patent, — That  he  had  surreptitiously  1.  Roemer  v,  Simon,  95  U.  S.  214; 

or  unjustly  obtained    the   patent    for  Philadelphia,  etc.,  R.  Co.  z/.  Dubois,  12 

that  which  was  in  fact  invented  by  an-  Wall.  (U.  S.)  47;  Seymour  v.  Osborne, 

other,  who  was  using  reasonable  dili-  11  Wall.  (U.   S.)  516;    Grant  v,  Ray- 

gence  in  adapting  and  perfecting  the  mond,  6  Pet.  (U.  S.)  218;   Knight  v, 

same.  Gavit,  14  Fed.  Cas.  No.  7,884;  Kneass 

Patented  or  Described  in  Printed  Public  v.  Schuylkill  Bank,  4  Wash.  (U.  S.)  9. 

cation,  —  That  it  had  been  patented  or  14  Fed.  Cas.   No.   7,875;    Kelleher  r. 

described  in  some  printed  publication  Darlinfi^,  4  Cliff.  (U.  S.)  424,  14  Fed. 

prior  to  his  supposed  invention  or  dis-  Cas.    No.   7,653;    Judson    v.   Cope,    I 

covery  thereof.  Bond  (U.   S.)  327,   14  Fed.  Cas.   No. 

Not    Original   or    First  Inventor, —  7i565;  Coleman  v.  Liesor,  6  Fed.  Cas. 

That  he  was  not  the  original  and  first  No.    2,984;     Westlake    r.    Cartter,    6 

inventor  or  discoverer  of  any  material  Fisher  Pat.  Cas.  519,  29  Fed.  Cas.  No. 

and  substantial  part  of  the  thing  pat-  17,451;    Pitts  v.  Edmonds,  i  Biss.  (U. 

ented.  S.)  168,  19  Fed.  Cas.  No.  11,191;  Read 

Prior  Use^  Sale^  or  Abandonment.  —  v.  Miller,  2  Biss.  (U.  S.)  12,  20  Fed. 
That  it  had  been  in  public  use  or  on  Cas.  No.  ii,6to;  La  Baw  v.  Hawkins, 
sale  in  this  country  for  more  than  two  14  Fed.  Cas.  No.  7,960;  Klein  v.  Seat- 
years  before  his  application  for  a  pat-  tie,  63  Fed.  Rep.  702;  Lyon  v,  Donald- 
ent,  or  had  been  abandoned  to  the  pub-  son,  34  Fed.  Rep.  789. 
lie.  Act  July  8,  1S70,  §  61,  re*enacted  In  Afsnmptit  on  a  contract  for  royal- 
|n  U.  S.  Rev.  Stat.,  §  4920;  amended  ties  for  the  use  of  a  patent  a  notice  of 
filightly  in  Supp.  U.  S.  Rev.  Stat.  1892-  special  defenses  under  the  statute  is 
^897,  p.  610,  so  as  to  make  the  third  not  necessary;  the  statute  applies  only 
clause  of  the  above  read,  '*  that  it  has  to  actions  for  infringement.  Godell  v, 
t>een  patented  or  described  in  some  Wells,  etc.,  Co.,  70  Fed.  Rep.  319. 
printed  publication  prior  to  his  supposed  Beply  to  Hotioe.  —  The  notice  of  spe- 
Invention  or  discovery  thereof,  or  more  cial  matter  in  an  action  for  the  recov- 
than  two  years  prior  to  his  application  ery  of  damages  for  infringement  is  not 
^or  a  patent  therefor."  a  plea,  but  only  an  awkward  substitute 

Matters  Indioated  or  Kot  Indicated  in  for  one,  and  needs  no  reply.     Cottier  v, 

Act. —  In  Kneass  v.  Schuylkill  Bank,  4  Stimson,  20  Fed.  Rep.  906. 

Wash.  (U.  S.)  9, 14  Fed.  Cas.  No.  7.875,  2.  Acts  1890,  1793,  1870;  Rev.  Stat., 

it  was  held  that  under  Act  1793  the  §4920;  Teese  t/.  Huntingdon,  23  How. 

special    matter    indicated    in  the    act  (U.  S.)  2;  Kelleher  v.  Darling,  4  Cliff, 

might  be  given  in  evidence  under  the  (U.  S.)  424,  14  Fed.  Cas.  No.  7,653. 
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Laava  of  Court  ITniiopaeiary.  —  When  the  notice  is  properly  drawn 
and  duly  and  seasonably  served  and  filed  in  court  as  a  part  of  the 
pleadings,  nothing  further  is  required  to  give  the  defendant  the 
full  and  unrestricted  benefit  of  the  provision  of  the  act,  and  it  is 
not  necessary  to  obtain  any  leave  or  orders  from  the  court  to 
give  such  notice.* 

(4)  Requisites  of  Notice  —  (a)  Whore  Hot  Prooerlbod  in  SUtuto.  —  The 
statute  does  not,  except  in  a  few  specified  instances,  as  will  be 
seen  hereinafter,  prescribe  the  particulars  which  the  notice,  under 
the  general  issue,  or  in  the  answer  in  equity,  shall  contain;  but, 
on  general  principles,  the  notice  should  be  clear  and  uncon- 
ditional, and  so  full  and  particular  as  reasonably  to  answer  the 
end  in  view,  which  end  is  not  merely  to  put  the  plaintiff  on 
inquiry,  but  to  relieve  him  from  the  necessity  of  making  useless 
inquiries  and  researches  and  to  enable  him  to  fix  with  precision 
upon  what  is  relied  on  by  the  defendant  and  to  prepare  himself 
to  meet  it  at  the  trial.* 

(b)  Boqniiltos  Proioribod  by  sutnto.  —  It  is  directed  by  the  statute 
that  in  notices  under  the  general  issue  in  an  action  at  law  as  to 
proof  of  previous  invention,  or  knowledge  or  use  of  the  thing 
patented,  the  defendant  shall  state  the  names  of  the  patentees, 
and  the  dates  of  their  patents,  and  when  granted,  and  the  names 
and  residences  of  the  persons  alleged  to  have  invented  or  to 
have  had  prior  knowledge  of  the  thing  patented,  and  where  and 
by  whom  it  had  been  used.* 

Maanor  of  Compntixig  Thirtj  Bayi. —  have  intended.    Silsby    v.    Foote,   14 

In  Brunswick  v,  Holzalb,  4  Fed.  Cas.  How.  (U.  S.)  218. 
No.  2,057,  it  was  held  that  the  notice        f^^oeliyiag  Flaoo  of  Diooription  In  Largo 

might  be  filed  or  served  during  term  Book.  —  Under  notice  that  the  invention 

time  if  filed  thirty  days  before  trial.  claimed  by  the  plaintiff  was  described 

But  in  Westlake  v,  Cartter,  6  Fisher  in  a  primed  publication,  it  is  not  com- 

Pai.  Cas.  519,  29  Fed.  Cas.  No.  17*451,  petent  to  give  in  evidence  a  large  book 

it  was  held  that  in  the  eighth  circuit  the  of   upwards  thirteen   hundred    pages, 

notice  of  special  matter  must  be  filed  The    place    in    the    book    should    be 

thirty  days  before  the  first  day  of  the  pointed  out.     Silsby  v.  Foote,  14  How. 

term  in  order  to  be  avrailable.  (U.  S.)  218. 

If  tho  Tint  Kotioe  Is  Dofeotivo,  the  de-        8.  Act  1870,  ^  61;  Rev.  Stat.,  §  4920; 

fendant  may  give  another  more  than  Teese  v,  Huntingdon,  23  How.  (U.  S.) 

thirty  days  before  the  trial.     Teese  v»  2;  Silsby  v,  Foote,  14  How.  (U.  S.)  218; 

Huntingdon,  23  How.  (U.  S.)  2.  Blanchard  v,  Putnam.  8  Wall.  (U.  S.) 

1.  Teese  v,  Huntingdon,  23  How.  420;  Philadelphia,  etc.,  R.  Co.  v. 
(U.  S.)  2.  Stimpson,  14  Pet.  (U.  S.)  448:  Knight 

2.  Silsby  v.  Foote,  14  How.  (U.  S.)  v.  Gavit,  14  Fed.  Cas.  No.  7,884;  Jud- 
218;  Wise  V.  Allis,  9  Wall.  (U.  S.;  737.  son   v.   Cope,  i   Bond  (U.  S.)  327,  14 

Diteloiiiro  of  All  Partieiilari  Known.  —  Fed.  Cas.  No.  7,565;  Latta  v,  Shawk,  i 

Corresponding  to  the  object  of  the  act  Bond   (U.   S.)  259,    14   Fed.  Cas.  No. 

requiring  notice,  a  disclosure  should  be  8,116;    Klein  v.  Seattle,  63  Fed.  Rep. 

exacted  from  the  defendant  of  all  those  702. 

particulars  which  he  may  safely  be  re-  Boaoon  for  BoqnMng  KoUoo.  —  Such 

quired  to  state,  without  exposing  him  notice  is  required  in  order  to  guard  the 

to  any  risk  of  losing  his  rights.     Less  patentees  from  being  surprised  on  the 

than  this  would  not  be  reasonable  no-  trial   by  evidence  of  a  nature   which 

tice,  and  therefore  would  not  be  such  a  they  could  not  be  presumed  to  know  or 

notice  as  the  act  must  be  presumed  to  be  prepared  to  meet,  and  thereby  sub- 
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PartioiiUritj  in  Btoting  PImm  of  TTm.  —  The  particularity  or  definite- 
ness  to  be  observed  in  stating  the  place  where  prior  use  occurred 
seems  to  be  governed  largely  by  circumstances  and  to  depend 
upon  what  is  such  a  specific  designation  as  will  put  the  plaintiff 
upon  notice  and  enable  him  to  meet  the  defense.* 

ject  them  either  to  delay  or  a  loss  of  give  notice  of  the  time  when  the  per- 

their  cause.    Teese  v.  Hantiiiffdon,  23  son  named  possessed  the  knoi% ledge  or 

How.  (U.  S.)  2;  Blanchard  :•.  Putnam,  use.     Phillips  v.  Page,  24  How.  (U.  S.) 

8  Wall.  (U.  S.)  420.  164. 

Speoifying  Partioiilar  Portion  of  Patent.  Statement  of  Karnes  of  Witnenes.  —  It 

—  A  notice  that  the  defendants  would  has  been  held  that  the  qotice  under  the 
prove  that  the  plaintiff  is  not  the  first  general  issue  must  state  the  names  of 
and  original  inventor  of  (he  invention  the  witnesses  by  whom  it  is  expected 
described  in  the  patent,  but  that  long  to  prove  the  alleged  prior  use  or 
prior  to  said  pretended  invention  the  knowledge.  Judson  v.  Cope,  i  Bond 
same  was  fully  described  and  shown  (U.  S.)  327,  14  Fed.  Cas.  No.  7,565; 
in  letters  patent,  which  were  numbered  Many  v.  Tagger,  i  Blatchf.  (U.  S.)  372, 
and  set  out,  is  sufficient  without  speci-  16  Fed.  Cas.  No.  9,055.  But  it  is  be* 
fying  the  particular  portion  of  the  lieved  that  this  doctrine  is  not  the  cor- 
plaintiff's  patent  referred  to.  West-  rect  one,  and  that  it  is  not  necessary  to 
lake  V.  Cartter,  6  Fisher  Pat.  Cas.  519,  give  notice  of  the  names  of  the  wit- 
29  Fed.  Cas.  No.  17,451.  nesses  intended  to  be  called  to  prove 

Prior  TTse  by  or  with  Ck^nsent  of  In-  this  defense.  Wilton  v.  Railroads,  i 
▼entor.  —  In  a  suit  at  law  for  the  recov-  Wall.  Jr.  (C.  C.)  192,  30  Fed.  Cas.  No. 
ery  of  damages  for  infringement  of  17,857;  Roemer  z'.  Simon,  95  U.  S.  214,. 
letters  patent,  under  Act  March  3,  Woodbury  Patent  Planing-Mach.  Co. 
1839  (5  Stat,  at  L.  353),  when  a  party  v.  Keith,  loi  U.  S.  480;  Allis  v.  Buck- 
gives  notice  of  special  matter  of  defense  staff,  13  Fed.  Rep.  879.  The  last  three 
under  the  general  issue,  and  in  that  cases  were  in  equitv,  but  the  principle 
notice  sets  up  priority  of  invention  and  is  equally  applicable  to  actions  at  law., 
of  use  by  others,  for  the  purpose  of  See  infra^  note  i,  p.  115. 
showing  that  the  patentee  was  not  the  1.  Conntj  Where  TTied.  —  A  notice  re- 
original  and  first  inventor,  he  must  in  ferring  merely  to  the  county  in  which 
his  notice  specify  the  names  of  the  per-  the  thing  was  in  use  is  held  to  be  not 
sons  using,  and  the  place  where  used;  sufficiently  definite  and  explicit  as  to 
but  if  (he  prior  use  relied  on  be  a  use  the  place  to  fulfil  the  requirements  of 
by  the  inventor,  or  by  persons  with  his  the  spirit  of  the  act.  Hays  v.  Sulsor,  i 
consent  or  allowance,  then  it  is  not  Bond  (U.  S.)  279,  11  Fed.  Cas.  No* 
necessary  to  notify  him  of  the  names  6,271. 

of  the  persons  using  the  invention,  or  Town  or  City  Where  TTied. —  In  Phil- 

of  the  places  where  used.     American  lips  v.    Page,   24    How.   (U.    S.)    168, 

Hide,  etc..  Splitting,  etc.,  Madi.  Co.  r.  where  the  notice  set  forth  the  name 

American   Tool,   etc.,  Co.,   i    Holmes  and  place  of  residence  of  the  person 

(U.  S.)  503,  I  Fed.  Cas.  No.  302.  having  knowledge  of  the  prior  use,  and 

Evidenoe  of  TTse  at  Places  Kot  Named.  Fitchburg,  Mass.,  as  the  place  of  such 

—  In  Evans  t/.  Eaton,  3  Wheat.  (U.  S.)  use,  the  notice  was  held  sufficient. 
454,  the  defendant,  in  his  notice  of  But  in  Latta  v.  Shawk,  i  Bond  (U.  S.) 
prior  use,  specified  several  places,  and  259.  14  Fed.  Cas.  No.  8,116,  the  notice 
alleged  the  use  to  have  been  **  also  at  that  the  machines  of  which  the  par- 
sundry  other  places  in  Pennsylvania,  ties  named  had  knowledge  were  used 
Maryland,  and  elsewhere  in  the  United  at  Cincinnati,  Covington,  Newport, 
States."  The  court  held  that  the  de-  etc.,  without  a  more  specific  desig- 
fendant  might  give  evidence  as  to  nation  of  the  place,  was  held  insuffi- 
places  not  specified,  but  that  the  pow-  cient. 

ers  of  the  court,  in  such  a  case,  wero  Partionlar  Plaoe of  Bniinesi  Where  TTted. 

sufficient  to  prevent,  and  would  be  ex-  —  Where  the  town  or  city  in  which  such 

ercised  to  prevent,  the  patentee  from  alleged  objects  as  millstones  are  used 

being  injured  by  surprise.  is  given   in   the   notice,  and  also  the 

Hotioe  of  Time  of  Knowledge  or  TTse.  —  name  and  residence  of  the  witness  by 

It  is  not  necessary  for  the  defendant  to  whom  that  use  is  to  be  proved,  there  i& 
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6.  Special  Plea  or  Aniwer  —  a.  In  General.  —  Matters  of 
defense  to  an  action  at  law  for  infringement  may  be  and  often  are 
set  up  by  special  plea  or  answer.* 

The  Form  of  the  Defense,  and  its  statement  by  plea  or  by  answer,  are 
largely  governed,  it  is  believed,  by  the  laws  and  practice  of  the 
state  wherein  the  action  is  brought.* 

6.  Statutory    Defenses    Admissible    under    General. 

Issue  —  (i)  Ri^At  to  Plead  Specially,  —  Though  it  has  been  held 
that  the  defendant  cannot  plead  specially  matters  of  defense  set 
forth  in  the  statute,  but  must  take  advantage  of  them  under  the 
general  issue  with  notice,*  yet,  by  the  weight  of  authority,  the 
right  to  plead  the  general  issue,  giving  notice  under  the  statute, 
is  an  enlargement  of  the  defendant's  mode  of  defense  and  does 
not  take  away  his  right  to  plead  specially,  and  he  may  take 
advantage  of  the  special  matters  of  defense  under  a  special  plea, 
without  otherwise  giving  notice.* 

(2)  Special  Plea  Together  with  General  Issue.  —  It  is  believed 
that  the  same  special  matter  of  defense  cannot  be  presented  both, 
by  special  plea  and  by  notice  under  the  general  issue,  and  that 
where  the  same  matter  of  defense  is  presented  in  both  ways  the 
special   plea  should  be   stricken  out.^     But  a  special  plea  and 

safficient  precision  and  certainty  in  the  Fed.  Rep.  346.     But  it  has  been  decided 

notice,  and  the  particular  mill  in  which  that  in  an  action  for  infringement  in  a 

the  invention  has  been  used  need  not  federal  court  of  a  stale  where  an  an- 

be  pointed  out.     Wise  v,  AUis,  9  Wall,  swer  is  used  instead  of  a  plea  under 

(U.  S.)  737;    Evans  v,  Eaton,  3  Wheat,  the  reform  procedure  an  answer  is  the 

(U.  S.)  454.                                           .  mode    of    defense    which    should    be 

1.  Oroundi  of  DefbnM  Hot  Speoified  in  adopted,  and  if  a  plea  is  put  in  a  mo- 

the  Statute  may  exist,  which  may  be  set  tioa  may  be  granted  to  strike  out  the 

up  in  bar  of  the  action  by  special  plea,  plea  or  treat  it  as  an  answer.     Cellu- 

Wilder  V.  Gayler,  I  Blatchf.  (U.  S.)  597,  loid   Mfg.   Co.   v,   American  Zylonite 

29  Fed.  Cas.  No.  17,649.  Co.,  31   Fed.   Rep.  904,  34  Fed.  Rep. 

Special  Pleat  Hot  Amounting  to  General  744. 
iMoe.  —  Where  special  pleas  do  not  Verifleation  of  Plea.  —  Under  Rev. 
impeach  the  validity  of  the  patent  or  Stat.,  ^  914,  a  plea  in  an  action  at  law 
deny  the  use  of  the  patent  or  discovery  for  infringement  must  be  verified  ac- 
by  the  defendant,  they  cannot  be  con-  cording  to  the  provisions  of  the  state 
sidered  as  amounting  to  the  general  laws  where  the  suit  was  brought.  Cot- 
issue.  Dav  V,  New  England  Car  Co.,  tier  v.  Stimson,  18  Fed.  Rep.  6S9. 
3  Blatchf.  (U.  S.)  179,  7  Fed.  Cas.  No.  3.  Wilder  v,  Gayler,  i  Blatchf.  (U. 
3,687.  S.)  597,  29  Fed.  Cas.  No.  17.649;  Latta 

Pleat  Setting  Up  Idoente.  —  If  special  v.  Shawk,  i  Bond  (U.  S.)  259,  14  Fed. 

pleas  set  up  a  license  under  the  pat-  Cas.  No.  8,116. 

entee,  paramount  to  the  right  of  the  4.  Evans  v.  Eaton,  3  Wheat.  (U.  S.) 
plaintiff,  they  will  be  held  to  be  well  454;  Read  v.  Miller,  2  Biss.  (U.  S.)  12, 
pleaded  and  not  liable  to  be  stricken  20  Fed.  Cas.  No.  11,610;  Grant  v.  Ray- 
out  on  motion.  Day  v.  New  England  mond,  6  Pet.  (U.  S.)  218;  Day  v.  New 
Car  Co.,  3  Blatchf.  (U.  S.)  179,  7  Fed.  England  Car  Co.,  3  Blatchf.  (U.  S.) 
Cas.  No.  3,687.  179,  7  Fed.  Cas.  No.  3,687;  Phillips  v, 

8.  DefenteatAAMtadbyCodetofProoed-  Combstock,  4  McLean  (U.  S.)  525,  19. 

nre.  —  It  is  held  that  an  answer  or  plea  Fed.  Cas.  No.  11  099;    Hubbell  t/.  De 

in  an  action  in  a  case  for  infringement  Land,    14  Fed.    Rep.  471;    Cottier  v. 

should,  notwithstanding  the  code,  be  Stimson,   18  Fed.   Rep.  689,   20  Fed. 

substantially  in  compliance  with  the  Rep.  906;  Brickill  v.  Hartford,  57  Fed. 

forms  of  pleading  used  in  actions  In  Rep.  216. 

the  cate.    Myers  v.  Cunningham,  44  5.  Read  v,  Millsr,  2  Biss.  (U.  S.)  u^ 
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the  general  issue  may  be  put  in  together  if  they  do  not  set  up  the 
same  special  matters  of  defense.* 

c.  Requisites  of  Plea  or  Answer.  —  The  plea  or  answer 
must  contain  the  requisite  averments  and  be  sufficient  to  consti- 
tute the  defense  sought  to  be  raised.* 

Plea  of  Matten  Admiitiblt  nnder  Oonoral  Ifsne.  —  A  plea  or  answer  to 
raise  the  defense  which  by  the  statute  is  admissible  under  the 
general  issue  must,  it  is  thought,  possess  the  requisites  of  a  notice 
under  the  general  issue.* 

e.  Pleadbig  Want  of  Patentability  and  Prior  State  of  Art.—  Want 
of  Patantability  or  InTontion  is  a  defense  in  an  action  at  law  under  the 

20  Fed.  Cas.   No.   11,610:    Brickill  v,  dered   in   that  case  for  the  plaintifiTs 

Hartford,  57  Fed.  Rep.  216.  and  against  the  defendant,  and  a  cer- 

1.  Read  v.  Miller,  a  Biss.  (U.  S.)  12,  tain  sum  awarded  to  plaintififs  as  the 

20  Fed.    Cas.  No.   11,610;    Cottier  v,  profits.     The  answer   further  alleged 

Stimson,  18  Fed.  Rep.  689;  Brickill  v.  that  the  particular  machines  used  by 

Hartford,  57  Fed.  Rep.  216.     See  also  the  defendant  in  the  present  suit,  and 

Wilder  v.   Gayler,   i    Blatchf.  (U.  S.)  for  the  use  of  which  the  present  action 

597,  29  Fed.  Cas.  No.  17,649;    Latta  v,  was  brought,  were  purchased  by  the 

Shawk,    I   Bond  (U.   S.)  259,  14  Fed.  defendant  from  the  party  who  was  de- 

Cas.  No.  8,116.  fendant  in  the  former  suit  in  equity. 

8.  Plea  Aroiding   without   Admitting  and  that  the  profits  of  their  manufac- 

Oanso  of  Action.  —  To  the  declaration  ture  and  sale  had  been  included  in  the 

in   an  action   on  the  case  for  the  in-  former  decree,  and  that  they  had  re- 

fringement  of  letters  patent,  the  de-  ceived  satisfaction  for  the  same,  and 

fendant  pleaded  that  the  selling  for  the  therefore  the  defendants  were  not  lia- 

use  of  others  alleged  in  the  declaration,  ble   to  the   plaintififs  for  using  them, 

if  any  such  was  made  by  the  defend-  The  court  held  that,  in  order  to  be  a 

ant,  was  made  by  him  solely  as  the  defense,  the  answer  must  further  have 

agent  of  another  person,  and  not  for  alleged  that  the  said  decree  had  been 

his  profit,  and  that  he  derived  no  profit  paid  or  otherwise  settled,  as  well  as 

therefrom.      On   special  demurrer    to  that  the  accounting  included  the  ma- 

this  plea  the  court  held  it  bad  because  chines  in  question.     In  the  absence  of 

it  was  hypothetical  and  did  not  admit  such  an  allegation  the  answer  was  held 

the  cause  of  action  set  forth  in  the  dec-  not  to  state  a  defense.     Fisher  v,  Con- 

laration,  but  sought  to  avoid  without  solidated  Amador  Mine,  etc.,  25  Fed. 

admitting  the  same.     Morse  v.  Davis,  Rep.  201. 

5  Blatchf.  (U.  S.)  40,  17  Fed.  Cas.  No.  Plea   of    Ahaadonmont.  —  Where    an 

9*855.  abandonment  is  relied  on  it  should  be 

Plea  of  Agenoy  Hot  Vaming  PrinoipaL  stated  in  the  plea,  and  the  facts  on 

—  A  plea  to  a  declaration,  in  an  action  which  the  pleader  relies  as  shown  in 

on  the  case  for  infringement,  which  al-  abandonment.    The  present  is  different 

leges  that  the  infringement  was  made  from  the  former  laws.     Root  v.  Ball,  4 

by  the  defendant  solely  in  his  capacity  McLean  (U.  S.)  177,  20  Fed.  Cas.  No. 

as  agent  for  another  person  and  not  on  12,035,  citing  Shaw  v.  Cooper,  7  Pet. 

his  own  account,  etc.,  is  bad  on  special  (U.  S.)  292. 

demurrer  foi  not  staling  the  name  of  8.  Plea  of  Prior  Patent  or  Invention. — 

the  party  in  whose  behalf  the  defend-  A  plea  averring   want  of  novelty  be- 

ant  acted.     Morse  v,  Davis,  5  Blatchf.  cause  the  alleged  invention  had  been 

(U.  S.)  40,  17  Fed.  Cas.  No.  9,855.  previously  patented  on  certain  specified 

AUegations  in  Aniwer  to  Show  Bar  by  dates  by  other  parties  is  insufficient. 

Former  Salt.  —  In  an  action  at  law  to  It   must    be    stated   that  the    patents 

recover  damages  for  the  infringement  pleaded  in  defense  antedate  the  sup- 

of  a  patent,  the  answer  set  up  thai  the  posed  invention  or  discovery.     Brickill 

plaintiffs  had  previously  brought  a  suit  v.  Hartford,  57  Fed.  Rep.  216. 

m  equity  against  the  party  to  recover  Plea  of  Prior  Um. —  Where  public  use 

profits  for  the  infringement  of  the  pat-  or  sale  is  relied  on  the  plea  must  allege 

ent.  and  that  a  decree  had  been  ren-  that  such  sale  was  more  than  two  years 
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general  issue  without  notice  or  under  any  other  plea,  or  without 
any  plea  or  answer.* 

Prior  State  ©f  Art.  —  Although  it  has  been  seen  that  notice  of  the 
statutory  defenses  must  be  given  in  order  to  admit  them  under 
the  general  issue,  yet  no  notice  is  required  to  admit  evidence 
showing  the  state  of  the  art  at  the  date  of  the  plaintiff's  inven- 
tion ;  that  is,  to  show  what  was  then  old,  to  distinguish  what  was 
new,  and  to  aid  the  court  in  the  construction  of  the  patent.* 

7.  Demurrer  —  a.  In  General.  — A  demurrer  to  a  declaration 
for  infringement  must,  as  in  other  cases,  be  for  errors  of  law 
apparent  on  the  face  of  the  declaration.* 

b.  For  Invalidity  of  Patent  —  Patent  void  on  lu  pmo. — 
Where  the  patent  declared  upon  is  plainly  void  on  its  face,  the 
objection  may  be  taken  by  demurrer  and  judgment  rendered 
thereon.* 

Validity  of  Patent  Questionable.  —  But  except  in  that  class  of  cases 
where  the  court  can  see  that  the  patent  is  so  void  that  no  ques- 

before  the  application  in  order  to  con-  whether  this  could   be  done  without 

stitute  the  statutory  defense.   Formerly  notice  of  the  particularities  intended 

the  law  was  different,  no  time  being  to  be  proved  must  be  decided  on  the 

stated   in  Act   1836.     Root   v.  Ball,  4  trial. 

McLean  (U.  S.)  177,  20  Fed.  Cas.  No.        The  VoTolty  of  a  Patented  Invention 

13,035,  citing  Shaw  v.  Cooper,  7   Pet.  cannot  be  assailed  by  any  other  evi- 

(U.  S.)  293.  dence  than  that  of  which  the  plaintiff 

Time  for  Speoial  Plea.  —  It  has  been  has  received  notice.  Hence  the  state 
held  that  the  party  has  a  right  to  plead  of  the  art  at  the  time  of  the  alleged 
specially  instead  of  pleading  the  gen-  invention,  though  proper  to  be  consid- 
«ral  issue  and  giving  notice,  and  that  if  ered  by  the  court  in  construing  the 
Che  defendant  pleads  specially  he  must  patent,  has  no  legitimate  bearing  upon 
put  in  his  plea  thirty  days  before  the  the  question  whether  the  patentee  was 
term  or  else  the  plaintiff  will  be  entitled  the  first  inventor.  Philadelphia,  etc., 
to  a  continuance;  and  that,  since  the  R.  Co.  v,  Dubois,  12  Wall.  (U.  S.)47. 
statute  provides  that  notice  under  the  A  Printed  floientiflo  Work  was  held  not 
general  issue  shall  be  filed  thirty  days  admissible  in  evidence  in  an  action  at 
before  the  term,  the  plaintiff  is  entitled  law  for  infringement,  even  to  show  the 
to  the  thirty  days  whether  the  matter  state  of  the  art,  without  notice.  West- 
be  set  up  by  plea  or  notice.  Phillips  lake  v.  Cartter,  6  Fisher  Pat.  Cas.  519, 
V,  Combstock,4  McLean  (U.  S.)  525,  19  29  Fed.  Cas.  No.  17,451. 
Fed.  Cas.  No.  11,099.  '•  Beferring  ColleotiTely  to  "Hati  and 

1.  May  V,  Juneau  County,  137  U.  S.  Caps."  —  In  an  action  at  law  for  the  in- 
408;  Brickill  v,  Hartford,  57  Fed.  Rep.  fringementof  a  patent  for  theimprove- 
216.  See  also  Kneass  v,  Schuylkill  ment  in  the  manufacture  of  hats  and 
Bank,  4  Wash.  (U.  S.)  9,  14  Fed.  Cas.  caps,  it  cannot  be  objected  to  on  de- 
No.  7,875.  murrer  that  in   the  specification  and 

8.  Brown  v.  Piper,  91  U.  S.  37;  Dun-  declaration  the  words  are  sometimes 

bar  V,  Myers,  ^  U.  S.  187;    Westlake  used  in  the  collective, "  hats  and  caps," 

V,  Cartter,  6  Fisher  Pat.  Cas.   519,  29  thereby    leading   to    uncertainty    and 

Fed.  Cas.  No.  17,451.  ambiguity.     It  is  not  a  matter  of  law 

Qneetion  of  Admissibility  Deoided   on  but  of    evidence   whether    "  hats  and 

Trial.  —  In    Brickill    v.    Hartford,    57  caps  "  are  things  different  or  the  same. 

Fed.  Rep.  216,  the  defendant's  counsel  Noe    v.    Prentice,    18    Fed.   Cas.   No. 

claimed  that  on  the  trial  he  could  in-  10,284^2. 

troduce  any  evidence  he  pleased  of  the        4.  Blessing  v,  John  Trageser  Steam 

prior  state  of  the  art  to  show  that  in  Copper  Works,  34  Fed.  Rep.  753. 
view  of  the  state  of  the  art  there  was        Ko  Question  of  Fact  Arising.  —  There 

00    invention.    The    court    held  that  are  patents  which  upon  their  face  are 
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tion  of  fact  can  arise  it  is  not  expedient  to  anticipate  on  demurrer 

a  result  at  which  the  court  may  properly  arrive  after  a  trial  upon 
the  merits  and  an  opportunity  to  give  testimony.* 

8.  Eeplication.  —  It  is  often  proper  or  necessary  for  the  plaintiff 
suing  for  infringement  to  put  in  a  replication  to  the  defendant's 
pleading,  but  the  replication  should  not  go  behind  the  case  made 
by  the  declaration,  nor  add  another  or  different  cause  of  action.* 

so  palpably  destitute  of  invention  that  hats,  bonnets,  etc.,  it  can  not  be  objected 

a  court  would  not  hesitate  to  decide,  on  to  by  demurrer  that  the  specification 

demurrer,  that  no  question  of  fact  can  does  not  describe  the  construction  of  the 

arise    upon    them.     Blessing  v,  John  original  hat  or  bonnet.     The  improve- 

Trageser  Steam  Copper  Works,  34  Fed.  ment  was  not  limited  to  any  particular 

Rc.3.  753.  form  or  dimension  of  hats  or  caps,  but 

1.  Blessing  v.  John  Trageser  Steam  was  to  be  applied  in  every  construction 

Copper  Works,  34  Fed.  Rep.  753;  Teese  of   those  articles  whatever  might   be 

V,  Phelps,  I  McAll.  (U.  S.)  17,  23  Fed.  their  fashion  or  color.     Therefore   no 

Cas.  No.  13,818.  aid  could  be  afforded  to  a  clear  under- 

Claim  for  Combination  and  for  Method  standing  of  a  patented  improvement 
of  Combining.  —  It  is  decided  that  where  by  describing  the  forms  of  hats  to 
neither  the  specification  nor  the  decla-  which  it  might  be  applied.  The  rule 
ration  places  the  plaintiff's  right  on  the  applicable  to  specifications  for  improve- 
particular  discovery  which  defendants  ments  is  that  things  in  use  and  well 
suppose  their  claim  limited  to,  and  it  is  known  need  not  be  specifically  de- 
manifest  that  the  claim  in  its  terms  scribed,  and  it  is  not  a  question  of  law, 
may  comprehend  as  well  the  manufac-  but  solely  of  fact,  whether  by  the  refer- 
ture  in  uniting  articles  as  the  method  ence  to  ladies'  or  gentlemen's  hats  or 
of  doing  it  with  particular  materials,  caps,  a  well-known  article  of  manufac- 
the  question  of  patentability  cannot  be  ture  is  designated.  Noe  z/.  Prentice,  iS 
raised  by  demurrer  to  the  declaration.  Fed.  Cas.  No.  10.284  ^* 
For  it  is  not  purely  a  question  of  law  2.  BepUeation  on  Behalf  of  Lioeniee  to 
for  the  decision  of  the  court  on  the  face  Plea  of  Beleaie. —  In  an  action  at  law 
of  the  patent,  but  there  is  involved  in  brought  in  the  name  of  the  patentee  on 
it  the  matter  of  fact  whether  the  mode  behalf  of  the  licensee  injured  by  the 
of  manufacture  by  uniting  the  articles  infringement  of  the  patent,  where  the 
is  new  and  useful.  Noe  r.  Prentice,  18  defendant  sets  up  a  release  from  the 
Fed.  Cas.  No.  10,284a.  patentee  it  is  proper  for  the  complain- 

Claim Too  Broad  —  Bisolaimer. —  In  an  ant  to  put  in  a  replication  setting  up 
action  at  law  for  the  infringement  of  a  the  license,  the  bringing  of  the  suit  for 
patent,  it  was  sought  under  general  de-  the  benefit  of  the  licensee,  and  its  re- 
murrer  to  raise  the  question  of  the  va-  cording  prior  to  the  release,  want  of 
lidity  of  the  patent  without  the  dis-  power  in  the  patentee  to  give  the  re- 
claimers referred  to  in  the  declaration  lease,  and  that  it  was  given  without 
and  the  suflSciency  of  the  disclaimers  the  licensee's  authority  or  consent, 
to  aid  it  or  make  it  good.  But  the  Goodyear  v.  McBurney,  3  Blatchf.  (U. 
court  held  that  it  was  not  a  matter  of  S.)  32.  10  Fed.  Cas.  No.  5,574. 
law  for  the  court  to  decide  upon  the  Beplieation  Going  Beyond  Beolaration. 
face  of  the  declaration  whether  the  —  In  an  action  at  law  for  the  recovery 
patent  was  void  for  claiming  more  than  of  damages  for  an  infringement  of  a 
it  should  have;  and  in  that  respect  the  patent  where  the  defendants  raised  no 
allegation  might  be  regarded  merely  question  as  to  the  validity  of  the  plain- 
surplusage  which  did  not  vitiate,  tiffs'  patent,  nor  denied  their  title  or 
whether  well  or  ill  pleaded,  unless  it  alleged  use  thereof,  and  their  defense 
went  to  show  that  the  plaintiff  had  no  is  that  they  have  accorded  with  and 
cause  of  action.  Van  Hook  r.  Wood,  paid  or  secured  to  be  paid  the  damages 
28  Fed.  Cas.  No.  16,854.  claimed  therein,  a  replication  to  these 

Spedfleation  for  ImproToment  Hot  Be-  special  pleas  that  nearly  a  year  before 

scribing  Original  Artiole. —  In  an  action  the  plaintiffs  acquired  their  joint  title 

at  law  for  the  infringement  of  a  patent  to  the  invention  alleged  to  have  been 

for  improvements  in  the  manufacture  of  invaded,  the  defendants  purchased  the 
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9.  Trial  —  The  trial  of  an  action  for  infringement  is  to  be  con- 
ducted in  accordance  with  the  general  rules  governing  the  trial  of 
actions  at  law.* 

10.  Verdict.  —  The  general  rules  governing  verdicts  are  appli- 
cable to  actions  for  infringement  with  such  differences  and  modifi- 
cations as  the  nature  of  the  case  requires.* 

Aider  by  Verdiet.  —  The  general  principle  of  law,  applicable  to 
actions  for  infringement,  is  that  where  a  matter  is  so  essential  to 
be  proved,  to  establish  the  plaintiff's  right  to  recovery,  that  the 
jury  could  not  be  presumed  to  have  found  a  verdict  for  him 
unless  it  had  been  proved  at  the  trial,  the  omission  to  state  that 
matter  in  express  terms  in  the  declaration  is  cured  by  the  verdict, 

machines  detailed   in  the   declaration  patent,  the  plaintiff  cannot  in  general 

from    parties   unknown,    to  and   with  disobey  a  subpoena  dtices  tecum  to  pro- 

whom  plaintiffs  had  no  connection,  and  duce  his  application  for  a  patent  and 

that  they  thereafter  used  them  as  set  the  correspondence    with   the   Patent 

forth  and  alleged  in  the  declaration,  is  Office,  on  the  ground  of  the  immateri- 

not   pertinent,  and   may   well  be  de-  ality    of    such    documents.      Edison 

murred  to.     Such  a  replication  is  an  Electric    Light  Co.   v.   U.  S.  Electric 

effort  to  go  behind  the  case  made  by  Lighting  Co.,  44  Fed.  Rep.  294. 

the  declaration  and  add  another  and  2.  Findings  on  One  or  More  Claims  of 

different  cause  of  action.     Burdell  v.  Patent.  —  In  order  to  find  for  the  plain- 

Denig,  15  Fed.  Rep.  397.  tiffs,  it  is  not  necessary  that  the  jury 

1.  See  generally  article  Trial.  should  find  that  the  defendants  have 

Direction  of  Verdiet  —  Demurrer  to  infringed  all  the  claims,  if  there  be 
Xridenoe.  —  Where,  in  an  action  at  law  more  than  one  in  the  particular  patent, 
for  the  infringement  of  a  patent,  after  but  it  is  sufficient  if  any  of  such  claims 
the  plaintiff  had  introduced  his  evi-  have  been  infringed  by  them.  Singer 
dence  and  closed  his  case  as  to  infringe-  v,  Walmsley,  i  Fisher  Pat.  Cas.  558, 
ment,  and  when  about  to  proceed  to  the  22  Fed.  Cas.  No.  12,900.  And  see  gen- 
question  of  damages,  the  defendant  in-  erally  article  Verdicts. 
terposed  a  demurrer  to  the  evidence,  it  Verdiet  fbr  Defendant  on  Prior  Patents, 
was  held  that  the  court  was  at  liberty  to  —  Where  several  prior  inventions  are 
examine  the  case  and  see  if  the  plaintiff  offered  in  evidence  to  defeat  a  patent, 
had  made  out  a  prima  facie  case  of  the  jury  should  agree  on  each  sepa- 
infringement,  and  if  not,  to  instruct  raiely,  and,  in  order  to  find  a  verdict 
the  jury  to  bring  in  a  verdict  for  the  for  the  defendants  on  anyone  of  them, 
defendant.  Royer  v.  Schultz  Belting  they  must  agree  on  that  one.  Water- 
Co.,  28  Fed.  Rep.  850.  This  was  re-  man  v.  Thomson,  2  Fisher  Pat.  Cas. 
versed  in  Royer  v,  Schultz  Belting  Co.,  461,  29  Fed.  Cas.  No.  17,260. 
135  U.  S.  319.  wherein  the  Appellate  Verdiet  on  Conflioting  Eyidence  Hot 
Court  decided  that  it  was  not  a  mere  Disturbed.  —  There  being  evidence  on 
matter  of  judicial  knowledge  that  me-  both  sides  upon  the  questions  of  fact 
chanical  differences  between  two  ma-  involved  in  an  action  for  infringement, 
chines  were  material,  in  view  of  the  the  verdict  will  not  be  disturbed  un- 
character  of  the  patented  invention,  less  it  is  clearly  against  the  weight 
and  of  the  claims  of  the  patent;  and  of  evidence.  Blanchard's  Gun-Stock 
that  the  lower  court  should  not  have  Turning  Factory  v,  Jacobs,  2  Blatchf. 
decided  there  was  no  infringement  (U.  S.)  69,  3  Fed.  Cas.  No.  1,520;  Har- 
without  submitting  the  question  to  the  per,  etc.,  v.  Wilgus,  56  Fed.  Rep.  587. 
j  ury .  Jury  Disregarding  Instmotion.  —  W  he  re 

In  Keyes  v.  Grant,  118  U.  S.  25,  it  there  is  nothing  in  the  bill  of  exception 
was  held  that  the  question  of  anticipa-  to  show  that  the  jury  disregarded  an 
tion  where  the  evidence  is  conflicting  instruction,  the  Appellate  Court  cannot 
should  be  left  to  the  jury  and  not  with-  say  that  the  jury  did  disregard  the  in- 
drawn nor  verdict  directed.  struction  in  arriving  at  their  verdict. 

Befbial  to  Obey  Sabpoena  Dnoes  Teenm.  Harper,  etc.,  Co.  v,  Wilgus,  56  Fed. 

«—  In  an  action  for  infringement  of  a  Rep.  587. 
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if  the  general  terms  of  the  declaration  are  otherwise  sufficient  to 
comprehend  it.* 

11.  Damages  —  Judgment  —  The  jury  in  an  action  at  law  for 
infringement  are  required  to  find  the  actual  damages  sustained 
by  the  plaintifif  in  consequence  of  the  defendant's  tort.  Power  is 
given  to  the  court  in  such  case  to  enter  judgment  for  any  sum 
above  the  amount  of  the  verdict  not  exceeding  three  times  the 
amount  of  the  same,  together  with  costs.* 

XTTT.  Sttit  ih  EauiTT  fob  Ikfbihoemskt  —  1.  The  Bill  —  a. 
Joinder  of  Causes  of  Action  or  Defendants  —  Multi- 
fariousness—  (i)  Infringement  of  One  or  More  Clauns/ — 
Where  a  patent  covers  several  separate  and  distinct  patents  it  is 
competent  to  sue  in  equity  for  the  infringement  of  any  one  of 
them,,  and  the  bill  may  charge  the  infringement  of  only  one  of 
the  claims.' 

1.  Dobson  f/.  Campbell,  i  Sumn.  (U.  Court    InereMiiig    BaoiagM.  —  Under 

S.)  319,  7  Fed.  Cas.  No.  3,945;  Gr^  v.  Act  1836,  in  an  action  at  law  for  the 

iames,  Pet.  (C.  C.)  476,  10  Fed.  Cas.  recovery  of  damages  for  the  infringe- 
To.  5f7i9*    See  also  Tryon  r.  White,  ment  of  a  patent,  where  the  jury  have 
Pet.  (C.  C.)  96,  24  Fed.  Cas.  No.  14,208.  fixed  the  actual  damages,   they    can 

8.  Act   July   4,    1836;     Rev.     Stat.,  only  be  varied  by  the  court  on  satisfac- 

§  4914;    birdsall  v,  Coolidge,  93  U.  S.  tory  proofs  that  the  plaintiff  ought,  by 

64;   Goodyear  r.  Hullihen,  2  Hughes  way  of  protection  or  smart  money,  to 

(U.  S.)  492,   10  Fed.  Cas.  No.   5,573;  recover  further  damages.     Carlock  v, 

Allen  V,  Blunt,  2  Woodb.  &  M.  (U.  S.)  Tappan,  5  Fed.  Cas.  No.  2,412. 

121,   I   Fed.   Cas.   No.   217;    Gray    v,  wken  j^rroneom  Award  of  DamagM  801- 

fames,  Pet.  (C.  C.)  394,  10  Fed.  Cas.  talned.  —  Although  a  jury  cannot  allow 

No.  5.718.  the  plaintiff  in  a  patent  case,  as  part  of 

DamagM  Against  One  of  Two  Dtfendaats.  his  actual  damages,  any  counsel  fees, 
—  Where  an  action  for  infringement  is  etc.,  yet,  where  the  jury,  under  a  di- 
brought  against  two  defendants  dam-  rection  of  the  court,  did  make  such 
ages  may  be  recovered  from  one  though  allowance,  their  verdict  was  sustained, 
no  proof  were  given  against  the  other;  the  misdirection  of  the  court  not  being 
for  all  torts  are  joint  and  several,  and  assigned  as  a  ground  for  a  new  trial, 
the  plaintiff  may  recover  a  verdict  and  the  verdict  having  attained,  though 
against  one  though  the  other  defendant  in  an  improper  manner,  the  same  re- 
be  acquitted.  Reutgen  r.  Kanowrs,  i  suit  which  the  court  might  have  ob- 
Wash.  (U.  S.)  168,  20  Fed.  Cas.  No.  tained  by  trebling  the  damages  under 
11,710.  the  power  given  by  them   by  Act  July 

Broad  and  Vague  Instmotions   as   to  4,   1836.      Stimpson    v.    Railroads,    i 

Damages. —  An  instruction  in  an  action  Wall.  Jr.  (C.  C.)  164,  23  Fed.  Cas.  No. 

at  law  for  infringement  that  '*  if  the  13.456. 

jury  shall  find  a  verdict  for  the  plain-  Ei^eree*!  Finding  of  Damages  Coneln- 

tiff   under  the  foregoing  instructions,  live.  —  Bates    v,    St.  Johnsbury.   etc., 

they  will  award  him  such  sum  as  they  R.  Co.,  32  Fed.  Rep.  628. 

shall  find  to  be  required  to  remunerate  As  to  What  Are  Taxable  Coiti  in  gen- 

him    for    the    loss    sustained    by    the  eral,  and  concerning  allowances  for  ex- 

wronf^ful  act  of  the  defendants,  and  to  penses  incurred   in    procuring  models 

reimburse  him  for  ail   such   expendi-  and   copies  of    patents    and   exhibits, 

turesas  have  been  necessarily  incurred  etc.,  see  Hathaway  v.  Roach,  2  Woodb. 

by  him  in  order  to  establish  his  right,"  &  M.  (U.  S.)63;  Cornelly  v.  Markwald, 

is  too  broad  and  too  vague.     The  jury  24  Fed.  Rep.  187;  Woodruff  v,  Barney, 

could  have  hardly  doubted  that  it  was  2  Fisher  Pat.  Cas.  244. 

their  duty  to  allow  counsel  fees,  and  8.  Cook  v.  Ernest,  i  Woods  (U.  S.) 

perhaps  other  charges  and  expenditures  195,  6  Fed.  Cas.  No.  3,155. 

equally  inadmissible.     Philp  v.  Nock,  Mil  on  Void  Patent.  —  But  where  the 

17  Wall.  (U.  S.)  460.  complainant's  bill  declares  only  on  one 
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(2)  Uniting  Different  Grounds  of  Relief.  —  A  bill  for  infringe- 
ment cannot  unite  independent  and  distinct  matters  therein  with- 
out being  open  to  the  charge  of  multifariousness.*  But  relief 
against  infringement  and  on  other  grounds  may  often  be  sought 
in  the  same  bill,  and  allegations  connected  with  or  relative  to  the 
infringement  be  incorporated,  without  making  the  bill  objection- 
able.* 

(3)  Uniting  Several  Patents  —  Whtre  Patenu  CMinot  Be  or  Art  Hot 
Goi^ointly  Ui«d.  —  A  bill  brought  for  the  infringement  of  several 
patents  covering  several  inventions  incapable  of  being  unitedly 
used  or  in  fact  separately  used  by  the  defendant  is  multifarious.' 
A  bill  charging  the  infringement  of  sev-eral  patents  should  allege 
that  the  several  patents  sued  on  were  capable  of  conjoint  use  and 
were  in  fact  so  used  by  the  defendant  in  the  article  alleged  to 
infringe.* 

of  the  patents  granted  for  his  inven-  hardt,   29  Fed.    Rep.    853;    American 

tion,  and  that  patent  is  void,  the  suit  Roll-Paper  Co.  v,  Knopp,  44  Fed.  Rep. 

fails.     Underwood  v,  Gerber,  37  Fed.  611 ;    Stonemetz    Printers*    Machinery 

Rep.  682.  Co.  V,  Brown  Folding  Mach.  Co.»  46 

1.  Tnfrinynnimt  and' Slanderonf  Cireu-  Fed.  Rep.  72;  Ayling  v.  Hull,  2  Cliff. 
lart.  —  A  bill  seeking  to  enjoin  and  to  (U.  S.)  494,  2  Fed.  Cas.  No.  686.  See 
recover  damages  for  infringement,  and  also  Electrical  Accumulator  Co.  v. 
also  to  enjoin  and  to  recover  damages  Brush  Electric  Co.,  44  Fed.  Rep.  602. 
for  the  publication  of  slanderous  circu-  See  further  supra^  VI.  2.  b.  Joinder  of 
lars  concerning  the  patent  and  the  Causes  of  AcHon  —  Interference  and  In^ 
complainant*s    rights    thereunder,    is  fringement, 

multifarious.     Fougeres  v.  Murbarger,  8.  Union  Switch,  etc.,  Co.  v.  Phila- 

44  Fed.  Rep.  292.  delphia,  etc.,  R.  Co.,  69  Fed.  Rep.  833; 

2.  Infiringoment  of  Patent  and  of  Trado  Diamond  Match  Co.  v.  Ohio  Match  Co., 
Mark.  —  A  bill  alleging  infringement  80  Fed.  Rep.  117;  Hayes  v.  Dayton,  8 
of  trade-mark  rights  and  also  of  certain  Fed.  Rep.  702;  Hayes  v.  Bickelhoupt, 
rights  secured  by  letters  patent,  is  not  11  Fed.  Cas.  No.  6,261^;  Consolidated 
thereby  rendered  multifarious,  both  Electric  Light  Co.  v.  Brush-Swan  Elec- 
the  allegations  relating  to  the  same  trie  Light  Co.,  20  Fed.  Rep.  502. 
subject  matter.  Jaros  Hygienic  Under-  4.  Hayes  v.  Dayton,  8  Fed.  Rep.  702; 
wear  Co.  v.  Fleece  Hygienic  Under-  Hayes  v,  Bickelhoupt,  11  Fed.  Cas. 
wear  Co.,  60  Fed.  Rep.  622.  See  also  No.  6,261^;  Pope  Mfg.  Co.  v.  Marqua, 
Adee  v.  Peck,  39  Fed.  Rep.  209,  42  Fed.  15  Fed.  Rep.  400;  Barney  v.  Peck.  16 
Rep.  497.  Fed.  Rep.  413;  Lilliendahl  i^.  Detwiller, 

Bill  for    Infringement  Alleging    Con-  18  Fed.  Rep.  176;  Nellis  v.  McLanahan, 

traet  Made  by  Defendant.  —  A  bill  pri-  6  Fisher  Pat.  Cas.  286,   17  Fed.  Cas. 

marily  for  infringement,  setting  out  a  No.    10,099;    Roemer  v.  Lbgowitz,  20 

contract  showing  that  the  defendants  Fed.  Cas.  No.  11,996;  Shickle  v.  South 

have  bound  themselves  not  to  contest  St.   Louis  Foundry  Co.,  22  Fed.  Rep. 

the  validity  of  the  patent,  cannot  be  105;  Griffith  z^.  Segar,  29  Fed.  Rep.  707; 

said  to  contain  such  a  joinder  of  dis-  Union  Switch,  etc.,  Co.  v.  Philadelphia, 

tinct  and   independent   matters  as   to  etc.,   R.  Co.,  68   Fed.   Rep.  913,  914; 

render  the  bill  multifarious.     Dunham  Diamond   Match   Co.   v.   Ohio  Match 

V.  Bent,  72  Fed.  Rep.  60.  Co.,  80  Fed.  Rep.  117. 

Bill  Against  Interfering  Patent  and  for  Allmtioni  Insni&oient  to  Show  Cen- 

Infringement.  —  A  bill  praying  an  ad-  joint  use.  —  A  bill  founded  on  distinct 

judication  against  an  interfering  pat-  patents,  alleging   that  the  defendants 

ent,  and  also  for  relief  against  infringe-  have  unlawfully  used  the  said  patented 

nsent,  is  not  demurrable  for  misjoinder  inventions  or  substantial  parts  of  the 

of  causes  of  action.     Leach  v.  Chand-  same,   and    still    continue    so  to   do, 

ler.  18  Fed.  Rep.  262;    Swift  v,  Jenks,  does  not  show  that  the  several  inven- 

29  Fed.  Rep.  642;    Holllday  v.  Pick-  tionscan  be  embodied  in  one  article. 
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Bill  on  SoTona  P&tanti  Hot  Keoaisarily  Xnltifurions.  —  But  the  bill  is  not 
necessarily  obnoxious  to  the  charge  of  multifariousness  because 
the  suit  is  brought  upon  more  than  one  patent,  for  a  court  of 
equity  allows  distinct  and  separate  causes  of  complaint  between 
the  same  parties  to  be  joined  in  one  bill  in  order  to  avoid  multi- 
plicity of  suits,  unless  it  is  apparent  that  the  defense  will  be  seri- 
ously embarrassed  by  confounding  different  and  unconnected 
issues  and  proofs  in  the  litigation.  * 

Where  Patento  Can  Be  or  Axe  Conjointly  Used.  —  The  inclusion  of  several 
patents  in  the  same  suit  where  their  subjects  are  correlative  and 
the  inventions  claimed  are  embodied  in  the  same  infringing 
machines  has  been  sanctioned  in  many  well-considered  cases.^ 

Such  an  averment  would  be  satisfied  Fed.  Rep.  382.     See  Seymour  v,  Os- 

by  proof  that  some  of  the  articles  made  borne,   11  Wall.  (U.  S.)  516;  Bares  zr. 

by  the  defendant  infringed  one  of  the  Coe,  98  U.  S.  31. 

patents  and  others  infringed  another  Consolidation  of  Salts  Brought  on  Sop- 
patent.  Barney  V.  Peck,  16  Fed.  Rep.  arate  Patents.  —  Where  two  suits  in 
413.  equity  are  brought  against  the  same 
And  an  averment  that  the  defend-  defendant  for  the  infringement  of  sepa- 
ant's  infringing  machine  embodies  rate  patents,  and  all  of  the  mechanical 
*'  either  the  whole,  or  one  or  more,  of  devices  which  are  alleged  to  be  in- 
the  said  inventions,"  renders  the  bill  fringed  are  used  in  the  one  infringing 
demurrable.  Diamond  Match  Co.  :*.  machine  of  the  defendant,  a  motion 
Ohio  Match  Co.,  80  Fed.  Rep.  117.  to  consolidate   the  two  suits  will   be 

1.  Meerse  v,  Allen,  16  Fed.  Cas.  No.  granted,  and  time  to  answer  be  reason- 
9.393^;  Nourse  a.  Allen,  4  Blatchf.  (U.  ably  extended.  Deering  v,  Winona 
^•)  376,  18  Fed.  Cas.  No.  10,367;  Game-  Harvester  Woiks,  24  Fed.  Rep.  90. 
well  Fire- Alarm  Tel.  Co.  z/.  Chillicothe.  Motion  to  Elect  Between  Snits  Pending 
7  Fed.  Rep.  351;  Lilliendahl  v,  Det-  at  Same  Time.  —  A  suit  in  equity  for  the 
wilier,  18  Fed.  Rep.  176;  Horman  Pat-  infringement  of  a  patent  was  begun 
ent  Mfg.  Co,  v.  Brooklyn  City  R.  Co.,  July  3,  1875,  and  an  answer  put  in, 
15  Blatchf.  (U.  S.)  444,  12  Fed.  Cas.  and  the  prima  facie  case  of  the  com- 
No.  6,703.  plaint  closed  in  taking  testimony.     A 

Infringement  of  Original  Patent  and  second  suit  in  equicy  was  then  com- 
Yoid  Beusne.  —  A  bill  alleging  the  in-  menced  November  22,  1875,  in  the 
fringement  of  the  original  patent  and  same  court,  between  the  same  parlies, 
the  infringement  of  a  void  reissue  is  for  the  alleged  infringement  of  the 
noi  multifarious,  but  allegations  rela-  same  reissued  patent  since  the  filing  of 
tive  to  the  void  reissue  are  surplusage,  the  first  complaint.  On  a  motion  of  the 
Roemer  v,  Logowitz,  20  Fed.  Cas.  No.  defendants  to  require  the  plaintiff  to 
11,996.  elect  upon  which  suit  he  would  pro- 
Bill  by  Assignee  on  Patents  Assigned  fbr  ceed,  the  court  held  that  upon  the  facts 
Different  Territory.  —  A  bill  to  restrain  already  apparent  in  the  progress  of  the 
the  infringement  of  two  patents  brought  first  case  it  was  ptobable  that  if  the 
by  ths  complainant  as  the  assignee  of  complainant  was  entitled  to  relief  at  all 
the  patentees  for  the  state  of  California  he  would  not  be  able  to  receive  that 
is  not  multifarious  because  the  assign-  full  measure  which  he  deemed  indis- 
ment  of  one  of  those  patents  embraced  pensable  for  his  complete  protection 
territory  outside  of  the  state  of  Call-  without  instituting  new  proceedings, 
fornia.  Gillespie  v,  Cummings,  3  which  did  not  necessarily  involve  the 
Sawy.  (U.  S.)  259,  10  Fed.  Cas.  No.  abandonment  of  the  original  suit.  The 
5i434*  court  thought  the  substantial  interest 

2.  Nellis  V,  Pen  nock  Mfg.  Co.,  13  of  both  parties  could  be  best  promoted 
Fed.  Rep.  451;  Gillespie  i'.  Cummings,  by  refusing  the  motion,  at  the  same 
3  Sawy.  (U.  S.)  259,  10  Fed.  Cas.  No.  time  requiring  the  solicitor  of  the  com- 
5,434;  Deering  v,  Winona  Harvester  plainant  to  enter  into  a  stipulation,  if 
Works,  24  Fed.  Rep.  90;  Rose  v,  Hirsh,  the  solicitor  of  the  defendant  should 
71  Fed.  Rep.  881;  Russell  v,  Kern,  58  ask  it,  that  the  testimony  taken  in  the 
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And  where  a  bill  relating  to  several  patents  alleges  that  they  are 
capable  of  conjoint  use  and  that  the  defendant  has  in  fact  so  used 
them  in  one  machine,  it  will  not  be  bad  on  demurrer  for  multi-^ 
fariousness.^ 

(4)  Uniting  Several  Defendants.  —  Where  several  defendants 
are  joined  the  bill,  it  would  seem,  must  aver  a  joint  infringement 
or  it  will  be  bad  on  demurrer.* 

b.  Allegations  of  Bill — (i)  In  General.  —  Generally  speak- 
ing,  a  bill  in  equity  for  the  infringement  of  a  patent,  like  other 
bills,  should  contain  all  allegations  necessary  to  sustain  the  suit, 
while  on  the  other  hand  averments  not  thus  requisite  need  not 
be  made.* 

(2)  Siiawing  Equitable  Jurisdiction.  —  The  bill  must  contain 

one  case  so  far  as  it  was  relevant  be  defendant  can  maintain  the  suit  as  a 

used  in  the  other,  and  that  both  cases  suit  against  each  defendant  separately. 

be  set  down  for  hearing  at  the  same  Putnam  v,  Hollender,  6  Fed.  Rep.  882. 

time,  thus  avoiding  so  far  as  practi-  8.  8«it  on  Eeiiiiisd  Intent  —  Allegalioa 

cable  vexation  and    multiplication  of  Bslativt  to  Snrrendtr.  —  A  bill  in  equity 

costs,  and  the  court  ordered   accord-  for  the  infringement  of  a  reissued  pat- 

ingly.     Turrell  v,  Spaeth,  24  Fed.  Cas.  ent  need  not  aver  specially  the  ground 

No.  14,268.  on  which  the  original  patent  was  sur- 

1.  Meerse  v,  Allen,  16  Fed.  Cas.  No.  rendered.    Spaeth  v.  Barney,  22  Fed. 

9f393^;  Nourse  v.  Allen,  4  Blatchf.  (U.  Rep.  828. 

S.)  376.  18  Fed.  Cas.  No.  10,367;  Hor-  Nor  need  it  appear  by  the  bill  that  a 

man  Patent  Mfg.  Co.  v.  Brooklyn  City  mere  licensee  joined  in  the  surrender 

R.  Co.,  15  Blatchf.  (U.  S.)  444,  12  Fed.  of  the  original  patent  or  authorized  the 

Cas.  No.  6,703;  Gamewell  Fire-Alarm  surrender  or  ratified  the  surrender  after 

Tel.  Co.  V,  Chillicotiie,  7  Fed.  Rep.  351.  it  had  been  made.     Potter  v.  Holland, 

8.  Diamond  Match  Co.  v,  Ohio  Match  4  Blatchf.  (U.  S.)  206.  19  Fed.  Cas.  No. 

Co.,  80  Fed.  Rep.  117.     But  see  Indu-  11,329. 

rated  Fibre  Industries  Co.  v,  Grace,  52  Avormont  of  Jnrisdiotional  Amount. — 

Fed.  Rep.  124,  disapproving  Shickle  v.  Under  the  statutes  the  Circuit  Courts 

South  St.  Louis  Foundry  Co.,  22  Fed.  have  exclusive  jurisdiction  of  all  cases 

Rep.  105.     See  also  supra^  XI.  2.  a,  (3)  arising  under  the  patent  laws  of  the 

Joinder  of  Joint  Infringers,  United  States  without  reference  to  the 

SuilloUait  AUogatlons  of  Joint  Infirinff-  amount  involved,  and  therefore  it  is  not 

«mont. —  A  bill  alleging  that  H.  and  M.  necessary  to  aver  the  amount  involved 

are  doing  business  under  the  name  of  in  the  controversy.     Miller-Magee  Co. 

the  H.  E.  Co.  and  on  divers  times  and  v.  Carpenter,  34  Fed.  Rep.  433. 

occasions  for  a  certain   period  before  Suit  Against  Lioonsoo.  —  A  bill  under- 

the  filing  of  the  bill  had  infringed  the  uking  to  treat  a  licensee  as  an  infringer 

letters  patent  sufficiently  shows  that  without  showing  a  renunciation  of  the 

the  defendants  are  jointly  engaged  in  license  is  bad  on  its  face  for  want  of 

alleged  acts  of  infringement,  and  a  de-  equity.     White  v,  Lee,  3  Fed.  Rep.  222, 

murrer  to  the  bill  for  multifariousness  4  Fed.  Rep.  916. 

should  be  overruled.     Kaolatype  En-  If  the  bill  does  not  contain  any  aver- 

graving  Co.  v,  Hoke,  30  Fed.  Rep.  444.  ments  relating  thereto  and  the  answer 

OIJMiionfor  FaUurt  to  AUogo  Joint  In-  sets  up  a  license  the  only  way  in  which 

±i]ig«OMat.  —  Where  the  bill  does  not  ai-  the  complaint  can  present  an  issue  as 

lege  an  infringement  by  the  defendants  10  the  abandonment  of  the  license  is 

jointly  the  objection  should  be  taken  by  by  an  amendment.     Brooks  t/.  Stolley, 

demurrer.   Fischer  r.  O'Shaughnessey,  4  McLean  (U.  S.)  275,  4  Fed.  Cas.  No. 

6  Fed.  Rep.  92.  1.963. 

And  where  no  joint  sale  or  use  is  A  Bill  by  am  AMifBM  should  aver  that 

shown,  yet  if  the  bill  was  framed  to  re-  the  infringement  was  committed  within 

cover  ifor  sufficient  infringements  and  the  territory  covered  by  the  assignment 

was  not  demurred  to  on  that,  and  the  and  after  the  date  of  the  assignment. 

case  has  gone  on  under  that  issue,  the  Meyers.  Bailey,  17  Fed.  Cas.  No.  9,516. 
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allegations  showing  that  part  of  the  complainant's  remedy  is  the 
right  to  an  injunction  or  some  other  special  equitable  relief.* 

(3)  As  to  Prior  Adjudications,  —  A  bill  for  an  injunction  to 
restrain  the  infringement  of  a  patent  should  allege  either  that  the 
patent  has  beeh  before  adjudged  valid  in  an  action  thereon  or 
that  its  validity  has  been  long  acknowledged  and  acquiesced  in 
by  the  public*  And  it  is  believed  to  be  always  proper  for  the 
bril  to  contain  avermehts  showing  that  the  patent  has  been  liti- 
gated and  its  validity  sustained  in  prior  adjudications.' 

(4)  As  to  Title  or  Ownership  —  (a)  In  General.  —  The  plaintiff,  or 
patentee,  must  allege  ia  the  bill  that  he  possesses  the  title  to  or 
owns  the  patent  at  the  time  of  filing  the  bill.* 

(b)  Sniii  by  AisigneM.  —  If  the  original  owner  of  the  patent  has 
parted  with  his  rights,  it  should  be  so  averred,  and  an  assignee 

1.  American  Cable  R.  Co.  v.  Chicago  Diitinotlon   Between   Preliminary  and 

City  R.  Co.,  41  Fed.  Rep.  523;  Germain  Final  I^jnnetioni.  —  In  Wirt  v.  Hicks, 

V.  Wilgas,  67  Fed.  Rep.  597.  46  Fed.  Rep.  71,  it  was  held  that  the 

Bill  Vot  8howin|^  Bight  to  I^Jnnotion.  allegations  concerning  prior  adjudica- 

— r  Where  it  appears  from  the  bill  that  tion  or  acquiescence  are  necessary  as  a 

one  of  the  defendants  manufactured  foundation  for  a  motion  for  a  prelim- 

but  one  inachine,.more  than  three  years  inary  injunction;  but  that  they  are  not 

before  the  bill  was  filed,  and  there  is  no  necessary  where    the   complainant  is 

claim   that  he  threatens  or  gives  out  willing  to  await  the  result  of  the  suit 

tlxat  )^e  will  repeat  the  wrongful  act  by  and  asks  only  that  an  injunction  be 

n);a^in^  another,  there  exists  as  to  him  granted  by  the  final  decree, 

no,  g^ounQ,  for^  asking  or  granting  an  8.  American  Bell  Telephone  Co.  v, 

ih|u.Qction,   a|id   the   bill   therefore   is  Southern  Telephone  Co.,  34  Fed.  Rep. 

wfthout  equity.     Smith   v.   Sands,  24  802;   Steam   Gauge,   etc.,   Co.  v.    Mc> 

Fed;  Rep.  470.  Roberts,  26  Fed.  Rep.  765;  Doughty  v. 

JBjq^tion     of     Batent     Befbre    Snit  West,  2  Fisher  Pat.  Cas.  553,  7  Fed. 

Brpnght.  —  Where  the  patent  has  ex-  Cas.  No.  4,029. 

pired  before  the  institution  of  the  suit  ATerments  of  Belief  in  Fonner  Suit.  — 
apd.  the  complainant  therefore  has  no  Where  a  bill  is  brought  for  the  infringe- 
right  to  an  injunction,  the  bill  must  ment  of  both  claims  of  a  patent,  and 
allege  some  other  special  ground  of  alleges  a  former  adjudication  sustain- 
eqfiitable  jurisdiction.  Campbell  v,  ing  the  validity  of  one  of  the  claims  of 
Ward,  12  Fed.  Rep.  150;  American  the  patent  and  finding  infringement 
Cable  R'.  Co.  v.  Chicago  City  R.  Co.,  therefor,  the  bill  is  not  demurrable  on 
41  Fed.  Rep.. 522;  Russell  v.  Kern,  69  the  ground  that  it  shows  the  plaintiff 
Fejil  Rep.  94,  following  Root  v.  Lake  had  received  full  relief  in  the  former 
SJjioxe,  eic^.  R.  Co.,  105  U.  S.  189.  suit.    Allis  v,  Stowell,   15  Fed.   Rep. 

2.,  Qutta-percha,    etc.,    Mfg.   Co.   v.  242. 

GoodVear  Rubber  Co.,  3  Sawy.  (U.  S.)  An  Inoomplete  or  Collnilve  Trial  at  Law 

54^;*  Wirt  v.  Hicks,  46  Fed.  Rep.  71.  should  never  be  alleged  in  the  bill,  for, 

jL,Pa>rty  Belying  npon  a  VertUet  and  instead  of  strengthening  the  cause,  it 
Jnd^^nt  in   a  court  of  law  for  the  is  calculated  to  cast  suspicion  on  it. 
establishment  of  his  title  to  a  patent  Doughty  v.  West,  2  Fisher  Pat.  Cas. 
must  allege  in  his  bill  in  equity  for  an  553,  7  Fed.  Cas.  No.  4,029. 
injunction  to  preventinf ringement  that  4.  Lettelier  v.  Mann,  79  Fed.  Rep.  81 ; 
su/;h.  proceedings   at  law  have  taken  krick  v.  Jansen,  52  Fed.  Rep.  823. 
p^ace.       Without    such   averment  the  SoilloientATennent  of  Title.  —  Anaver- 
grourid'of  the  action  may  be  misunder-  ment  that  the  complainant  has  title  to 
stpod  apd  th^  defendant  may  not  be  all  the  rights  specifically  described  in 
properly ,  apprised  beforehand  of  the  the  patent  of  which  profert  is  made  is 
case^j^hlch  he  has  to  meet.    This  tech-  sufficient.     It  would  not  be  assisted  or 
riic^lijty;  may  pje  overcome  by  amend-  strengthened    by  separate  averments 
merit.     Parker  w^  Brant,  i  Fisher  PaL.  that  he  held  a  right  to  this  claim  and. 
Cas:  58,  18  Fed.  Cas.  Nb/ 10.727.  that  claim,  enumerating  them  specific^ 
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bringing  the  suit  should  allege  that  he  was  the  owner  of  the 
patent  at  the  time  of  filing  the  bill.^ 

DtdnetioB  of  Titla.  —  It  is  not  necessary,  however,  for  the  plaintiff 
to  deduce  his  title  through  various  and  successive  assignments.* 

(e^  Claimi  im  Prior  Tnfrtngtmont.  —  In  order  to  recover  damages  for 
infnngements  committed  prior  to  an  assignment  of  the  patent, 
the  assignee  must  allege  in  his  bill  that  the  claims  for  such  dam- 
ages were  expressly  assigned  to  him,  since  such  claims  do  not 
pass  by  a  mere  assignment  of  the  patent.* 

(5)  Description  of  Invention  or  Profert  of  Patent  —  (a)  Is  OenonO. 

—  It  is  necessary  that  the  bill  should  contain  a  substantial  descrip- 
tion of  the  complainant's  invention  or  should  refer  to  and  make 
profert  of  the  letters  patent.* 

(b)  Wboro  Protot  Hot  Xado.  —  If  profert  is  not  made  the  bill  must 
contain  such  a  full  and  accurate  description  of  the  invention,  as 
patented^  as  will  apprise  the  court  of  its  nature  and  character  and 
the  particulars  in  which  the  improvement  consists.* 

ally.     American  Bell  Telephone  Co,  v.  Perry  v.  Corning,  7  Blatchf.  (U.  S,)  195, 

Southern  Telephone  Co.,  34  Fed.  Rep.  19  Fed.  Cas.  No.  11,004. 

803.  8.  Meerse  v.  Allen,  16  Fed.  Cas.  No. 

1.  Jaroft  Hygienic  Underwear  Co.  v.  9,393/1;  Nourse  v.  Allen,  4  Blatchf.  (U. 

Fleece  Hygienic  Underwear  Co.,    60  S.)  376,  18  Fed.  Cas.  No.  10,367. 

Fed.  Rep.  622.  S.  New   York    Grape  Sugar  Co.   r. 

Biffhto  of  AMifBOt  Tottiag  in  Tnistte.  Buffalo  Grape  Sugar  Co.,  18  Fed.  Rep. 

—  The  bill  will  be  defective  where  it  647,  20  Fed.  Rep.  505 ;  Kaolatype  En- 
does  not  show  that  the  tights  and  in-  graving  Co.  v,  Hoke,  30  Fed.  Rep. 
terest  of  an  assignee  were  vested  in  444. 

the  party  under  whose  will  the  plaintiff  SofleioBt  ATennont  of   Titls  to  Past 

claims  as  trustee.     Perry  v.  Corning,  Daaagto,  ^  Past  damages  may  be  re- 

7  Blatchf.  (U.  S.)  195,  19  Fed.  Cas.  No.  covered  by  the  assignee  where  the  bill 

11,004.  sets  forth  an  assignment  of  the  patent 

BiU  Showing  Oobtojahoo  of  Xorothaa  and  also  of  all  **  the  right,  interest,  and 

Pal«atoo*s  latorMt.  —  Where  the  bill  for  claim  for  and  to  the  past  use  of  said 

infringement    brought    by    assignees  invention  and  improvements  under  the 

shows  that  more  of  the  title  was  con-  said    letters    patent."      Campbell    v, 

veyed  than  was  originally  vested  in  the  James,  2  Fed.  Rep.  338. 

patentees,  the  complainant's  title  will  4.  Stirrat  v.   Excelsior  Mfg.  Co.,  44 

be  considered  defective  in  such  as  en-  Fed.  Rep.  142;  Post  v,  T.  C.  Richards 

titled  them  to  relief.      Carpenter    v.  Hardware  Co.,  25  Fed.  Rep.  905;  Mc- 

Eberhard  Mfg.  Co.,  78  Fed.  Rep.  127.  Millin  v.  St.  Louis,  etc.,  Transp.  Co., 

AUagatioiiofBooordatioiiofliiitnunoiit.  18  Fed.  Rep.  260. 

—  Where  a  plaintiff  claims  title  through  5.  Post  v,  T.  C.  Richards  Hardware 
an  instrument  assigning  to  him  all  of  Co.,  25  Fed.  Rep.  905;  Electrolibration 
the  patentee's  right,  title,  and  interest  Co.  r.  Jackson,  52  Fed.  Rep.  773;  Wise 
in  the  invention  and  patent  within  and  v.  Grand  Ave.  R.  Co.,  33  Fed.  Rep. 
throughout  a  specified  territory,  it  need  277. 

not  be  averred  in  a  bill  for  infringe-  The  History  of  am  IiiTontion  is  always 

ment  that  the  instrument  has  been  re-  a  part  of  the  controversy  in  the  case, 

corded,  but  the  complainant  may  treat  The  state  of  the  art,  the  patent  which 

the  defendant  as  a  wrongdoer,  and  put  conveys  the  grant,  the  steps  which  have 

him  to  set  up  in  his  answer  that  he  is  been  taken  either  by  the  inventors  of 

a  bima  fide  purchaser  for  value  with-  the  patent  in  question  or  by  other  in- 

out  notice,  or  that  in  like  good   faith  ventors,  are  always  proper  matters  of 

he  entered  into  an  agreement  with  the  averment  in  the  bill.     Steam-Gauge, 

patentee  and  assignor    by  which  he  etc.,  Co.  v,  McRoberts,  26  Fed.  Rep. 

acquired  the  right  to  use  the  patent.  765. 
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(o)  Wharf  Proftrt  Xad«.  —  The  practice,  however,  allows  the  pat- 
ent to  be  averred  by  reciting  the  title  of  the  patent  and  making 
profert  of  the  letters  patent;  and,  if  profert  is  made,  no  more 
specific  allegations,  descriptive  of  the  invention,  are  necessary.* 

(6)  Originality  of  Invention.  —  The  bill  must  allege  that  the 
plaintiff,  or  those  under  whom  he  claims,  is  the  first  and  original 
inventor  or  discoverer  of  the  patent  or  improvement  sued  on.* 

Affidayit  Stating  Fact.  —  If  there  be  no  such  allegations,  the  prac- 
tice requires  an  affidavit  to  be  filed  stating  the  fact.' 

(7)  Relative  to  Prior  Patents  or  Description,  Public  Use  or  Sale 
—  Prior  Patont  or  DMoription.  —  The  bill  must  allege  that  the  invention 
alleged  to  have  been  infringed  had  not  been  patented  or 
described  in  any  printed  publication  in  this  or  any  foreign  coun- 
try before  the  complainant's  invention  or  discovery  thereof.* 

Pnblio  Um  or  Sale.  —  The  bill  must  aver  that  the  invention  was 
not  in  public  use  or  on  sale  for  more  than  two  years  prior  to  the 
application  for  the  patent.* 

Tht  Proceedings  in  the  Patent  Office  ment  which  had  never,  prior  to  his  in- 

in   an  interference  case   need   not   be  vention  thereof,  been  known  or  used  or 

mentioned,  and  allegations  thereof  will  described  in  any  printed  publication  in 

be  deemed  surplusage.    Illing worth  v,  this  or  any  other  country,  was  equiva- 

Atha,  42  Fed.  Rep.  141.  lent  to  an  allegation  formally  saying 

1.  McMillin  v.  St.  Louis,  etc.,  Transp.  that  the  invention  had  not  been  known 

Co.,   18  Fed.    Rep.  260;  Dickerson  v.  or  used  by  others  in  this  country  and 

Greene,  53  Fed.  Rep.  247;  Enterprise  bad  not  been  patented  or  described  in 

Mfg.  Co.    V.  Snow,  67  Fed.  Rep.  235;  print  in  this  or  any  foreign  country; 

Germain  v,  Wilgus,  67  Fed.  Rep.  597;  **  for,"  said  the  court,  *'  if  it  had  never 

American  Bell  Telephone  Co.  v.  South-  been  known  by  anybody  in  this  or  any 

ern  Telephone  Co.,  34  Fed.  Rep.  803.  other  country  before  the  date  of  the  in- 

8.  Ashcroft  v,  Boston,  etc..  R.  Co.,  vention  it  could  not   have   been   pat- 

97  U.  S.  189;  Miller  v.  Smith,  5  Fed.  ented.'*     American   Cable    R.   Co.   v. 

Rep.     359;      Herring    v.    Kelson,    14  New  York,  42  Fed.  Rep.  60. 

Blatchf.  (U.  S.)  293,  12  Fed.  Cas.  No.  ATorment  of  Ko  Prior  Patent  with  In- 

6,424;    Tucker  v.  Tucker   Mfg.    Co.,  Tenter's     Knowledge    or    Coneent. —  In 

4  Cliff.  (U.  S.)  397,  24  Fed.  Cas.  No.  American  Cable  R.  Co.  v.  New  York. 

14,227.  42  Fed.  Rep.  60,  an  allegation  in  the 

8.  Sullivan  v.  Redfield,  i  Paine  (U.  bill  that  the  improvement  had  not  been 

S.)  441,  23  Fed.  Cas.  No.  13,597;   Ste-  patented  to  the  patentee,  or  to  others 

vens  V.  Fell,  23  Fed.  Cas.  No.  13,397;  with  his  knowledge  or  consent,  in  any 

Thompson  «/.  Jewett,  23  Fed.  Cas.  No.  country,  was  objected  to  because  the 

I3»96i.     Seei«/rfl,  XIII.  i.  d.  Verifica-  averment  was  not  direct  that  it  had  not 

Hon  of  BilL  been  patented,  bat  that  it  was  not  pat- 

4.  Coop  V.  Dr.  Savage  Physical  De-  en  ted  with  his  knowledge  or  consent, 

velopment  Institute,  47  Fed.  Rep.  899;  The  court  held,  however,  that,  in  view 

Overman  Wheel  Co.  v,  Elliott  Hickory  of  all  the  averments  taken  together,  the 

Cycle  Co.,  49  Fed.  Rep.  859;  Goebel  r.  bill  was  sufficient. 

American  R.  Supply  Co.,  55  Fed.  Rep.  5.  Soffident  ATormentf  to  Show  InTen« 

825;     Hanlon    v.    Primrose,    56    Fed.  tion  K ot  on  Sale.  —  In  American  Cable 

Rep.  600;  Ro3S  V,  Ft.  Wayne,  58  Fed.  R.  Co.  v.  New  York,  42  Fed.  Rep.  60, 

Rep.  404;  Diamond  Match  Co.  v.  Ohio  it  was  held  that  an  allegation  that  the 

Match  Co.,  80  Fed.  Rep.  117;  Hutton  improvement  had  not  been  in  public 

V,   Star  Slide  Seat  Co.,  60  Fed.  Rep.  use  or  on  sale  in  the  United  States  for 

747.     And  see  Rev.  Stat.,  §  4886.  more  than  two  years  prior  to  the  ap- 

Averment  Soffloient  to  Show  Ho  Prior  plication   for  letters  patent,  and  had 

Patent. —  It  has  been  held  that  a  bill  never  been  known  or  used  in  this  coun- 

alleging  that  the  patentee  was  the  orig-  try   prior  to   the  application,    was  an 

inal  and  first  inventor  of  an  improve-  express  averment  that  it  had  never  beea 
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(8)  0/  Infringetnent  —  (a)  In  eoMral.  —  The  complainant  must 
allege  in  his  bill  that  the  defendants  have  infringed  his  patent.^ 

(b)  How  Alloffktlons  Kade.  —  A  general  charge  of  infringement  is  all 
that  is  necessary  to  require  the  defendant  to  answer  the  bill,  and 
the  particulars  of  infringement  need  not  be  specified.*    Thus,  an 

allegation  that  the  defendant  made,  constructed,  used,  and 
vended  to  sundry  persons,  etc.,  the  said  invention,  is  sufficient  to 
show  a  violation  of  the  plaintiff's  rights.* 

in  public  use  for  any  time  before  the  South  St.  Louis  Foundry  Co.,  32  Fed. 

application;  and  that,  if  it  had  never  Rep.  105. 

been  known  by  anybody  before  the  ap-  iS  a  AUl  Charges  an  InfHngemoiit  by 

plication,  it  could  not  have  been  on  sale,  Sororal  Dofondants,  one  of  whom  is  a  cor- 

for  the  manufacture  and  presentation  poration,  it  need  not  make  out  any  dif- 

of  an  invention  in  the  market  creates  a  ferent  case  against  the  individuals  from 

knowledge  which  is  inconsistent  with  that  against  the  corporation.    The  al- 

the  averment  that  nobody  knew  of  its  legation  that  named  persons  have  in- 

existence.     See  McCoy  v.  Nelson,  121  fringed  a  patent  is  enough  to  put  them 

U.  S.  484.  all  upon  answer  if  the  bill  is  otherwise 

1.  Ashcroft  V,  Boston,  etc.,   R.  Co.,  sufficient;    and   the   fact  that  the  bill 

97  U.  S.  189;  Tucker  v.  Tucker  Mfg.  shows  the  individual  defendant  to  be 

Co.,  4  Cliff.  (U.  S.)  397,  24  Fed.  Cas.  an  officer  of  the  defendant  corporation 

No.   14,227;    Miller  v.   Smith,   5  Fed.  does  not  require  that  any  other  or  more 

Rep.  359.  specific  words  be  used  than  if  he  were 

S.  Turrell   v.   Cammerrer,  3    Fisher  not  such  officer.   Cleveland  Forge,  etc., 

Pat.  Cas.  462,  24  Fed.  Cas.  No.  14,266;  Co.  v,  U.  S.  Rolling-Stock  Co.,  41  Fed. 

Haven  v.   Brown,  6  Fisher  Pat.  Cas.  Rep.  476. 

413,  II  Fed.  Cas.  No.  6,228;  Thatcher  8.  Case  v.  Red  field,  4  McLean  (U.  S.) 

Heating  Co.  v.  Carbon  Stove  Co.,  23  526,  5  Fed.  Cas.  No.  2,494;  McMillin 

Fed.  Cas.  No.  13,864;  American  Bell  v,  St.  Louis,  etc.,  Transp.  Co.,  18  Fed. 

Telephone  Co.  v.  Southern  Telephone  Rep.  260. 

Co.,  34  Fed.  Rep.  803.    See  McCoy  v.  Statamant  of  ArtiolM  Made  by  Infring- 

Nelson,   121   U.   S.  484;    Kirby  Bung  ing  Xaohine.  —  It  is  not  necessary  for 

Mfg.  Co.  V,  White,  i  Fed.  Rep.  604;  the  plaintilT,  in  addition  to  the  general 

American  Solid  Leather  Button  Co.  v,  charge  of  infringement,  to  allege  what 

Empire  State  Nail  Co.,  50  Fed.  Rep.  929.  articles  the  defendant  made  by  the  use 

FoundaUon  ftnr  Praetiee.  —  Upon  the  of  a  machine  which  infringed  his  pat- 
general  practice  of  equity  pleading  a  ent.  Fischer  v.  Hayes,  6  Fed.  Rep.  76. 
bill  for  an  infringement  of  a  patent  is  Xaktng  and  UfiBg  Maohi&M.  —  An 
bad  upon  demurrer  if  it  fails  to  specify  allegation  that  the  defendants  have 
the  nature  of  the  patented  invention  or  "  constructed  and  built,  and  are  now 
of  the  infringement,  but  nevertheless  using"  certain  structures,  does  not 
the  practice  of  alleging  generally  that  necessarily  imply  that  any  of  the 
the  defendant  has  infringed  without  structures  were  built  by  the  defend- 
giving  a  summary  of  the  specification  ants,  or  that  any  of  the  structures 
or  claim  or  pointing  out  the  particulars  which  were  built  by  them  are  used  by 
of  infringement  rests  upon  a  founda-  them;  and  proof  of  an  infringement  in 
tion  too  deep  to  be  disturbed.  Haven  the  district  in  which  the  suit  is  brought' 
V,  Brown,  6  Fisher  Pat.  Cas.  413,  11  by  the  use  of  an  infringing  structure, 
Fed.  Cas.  No.  6,228;  American  Bell  is  sufficient  to  entitle  the  complainant 
Telephone  Co.  v.  Southern  Telephone  to  a  decree  for  an  accounting  by  the 
Co.,  34  Fed.  Rep.  803.  defendants  in  respect  to  all  infringe- 

AUiagation  of  Joint  Infirlngemont. —  A  ments  committed  in  such  district  by 
general  allegation  of  infringement  making  or  using  or  vending  therein, 
being  sufficient,  it  is  not  necessary  to  and  to  an  injunction  against  making 
allege  a  joint  infringement  or  set  out  in  such  district,  and  against  using 
sufficient  facts  from  which  a  joint  in-  therein,  and  also  against  vending 
fringement  can  be  gathered.  Indu-  therein.  \i  the  complainant  desires  to 
rated  Fibre  Industries  Co.  v.  Grace,  52  proceed  for  an  account  and  for  an  in- 
Fed.  Rep.  124,  disapproving  Shickles  v,  junction  in  respect  of  infringements  in 
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(9)  Of  Notice  of  Patent  —  Marking  Article.  —  In  order  to 
recover  damages  against  infringers,  where  the  patentee  or  his 
assignee  makes  or  sells  the  article  patented,  it  is  necessary  to 
aver  in  the  bill  that  he  made  or  sold  the  articles,  and  that  he  has 
given  notice  of  his  right  either  to  the  whole  public  by  marking 
his  article  **  patented  "  or  to  the  particular  defendants  by  inform- 
ing them  of  his  patent  and  of  their  infringement  of  it,  as  required 
by  the  statute.  * 

(10)  Of  Damages  and  Profits.  —  Where  the  suit  is  brought  for 
injunction  only  or  for  profits  in  addition  thereto,  it  is  not  neces- 
sary to  aver  or  show  in  the  bill  the  extent  of  the  complainant's 
damage.  But  if  an  accounting  is  prayed  for  the  bill  must  allege 
that  the  defendants  have  made  profits  from  the  use  of  their  pat- 
ented article.* 

(11)  Relative  to  Laches.  —  Where  the  plaintiff  has  been  guilty 
of  laches  in  prosecuting  his  rights  under  the  patent  the  bill  should 
show  a  sufficient  excuse  or  reason  for  the  delay.' 

c.  Prayer  for  Process.  —  There  should,  in  general,  be  a 
prayer  for  process  in  the  bill,  which  should  contain  the  names  of 

another  district,  he  must  proceed  by  a  Rep.  859;  Lowell  Mfg.  Co.  v,  Hogg,  70 

bill  filed  there.     Locomotive   Engine  Fed.  Rep.  787. 

Safety  Truck  Co.  v.  Erie  R.  Co.,  10  Penalty  Imposed  by  Aet  Feb.  4, 1887. — 

Blatchf.  (U.  S.)  29a,  15  Fed.  Cas.  No.  To  recover  the  penalty  imposed  by  Act 

8,452.    See  also  Butz  Thermo-Electric  Feb.  4,  1887,  c.  105,  upon  any  person 

Regulator  Co.  v.  Jacobs  Electric  Co.,  for  using  a  design  secured  by  patent,  or 

36  Fed.  Rep.  197.  '  an    imitation    thereof,  or    selling    an 

Inference  of  Continnoiii  Uie  firom  AUe-  article  to  which  the  design  has  been  so 
gationi.  —  An  allegation  that  since  the  applied,  the  plaintiff  must  allege  that 
date  of  the  letters  patent  in  1874  up  to  the  defendant  had  knowledge  of  the 
the  filing  of  the  bill  in  1887  the  defend-  design  or  its  application,  or  such  a  no- 
ant  on  divers  times  and  occasions  has  tice  to  the  public  or  to  the  defendant 
used  the  plaintiff's  invention  does  not  from  which  such  knowledge  must  nec- 
imply  a  continuous  use  of  the  inven-  essarily  be  inferred.  Dunlap  v,  Scho- 
tion  fgrsuch  a  period  as  to  bar  relief  on  field,  152  U.  S.  244;  Lowell  Mfg.  Co. 
the  ground  of  laches.  Kaolatype  En-  v.  Hogg,  70  Fed.  Rep.  787. 
graving  Co.  v,  Hoke,  30  Fed.  Rep.  8.  Wirt  v.  Hicks,  46  Fed.  Rep.  71. 
444.  8.  McLaughlin  v.  People's  R.   Co., 

1.    Rev.   Stat.,  $    4900;    Dunlap  v,  21  Fed.  Rep.  574;   Mundy  v.  Kendall, 

Schofield,  152  U.  S.  244;  National  Co.  23  Fed.  Rep.  591;  Philadelphia  Novelty 

V.  Belcher,  68  Fed.  Rep.  665.    See  also  Mf  j.  Co.  v.  Rouse,  39  Fed.  Rep.  273. 

Blount  Mfg.  Co.  V,  Bardsley,  66  Fed.  See  article  Laches,  vol.  12.  p.  834. 

Rep.  761.    See  further  infra,  XHI.  4.  Allegations  of  Ezonse  in  Amended  BilL 

a.  (6)   IVant  of  Notice  or  Knowledge  of  —  Where  an  amended   bill  shows  suffi- 

Plaintiff^s  Patent,  cient  reason  for  the  complainant's  de- 

The  ihity  of  Making  These  Allegations  lay,   that    will    be    sufficient    without 

devolves  upon  the  plaintiff  in  his  bill  reference  to  the  original  bill.     Russell 

and  not  upon  the  defendant  in  his  an-  v,  Kern,  58  Fed.  Rep.  382. 

swer.     Dunlap  v,  Schofield,  152  U.S.  Allegations  Hot  Showing  Laehei.  —  An 

244  [distinguishing  and  explaining  Prov-  allegation  that  since  date  of  the  patent 

idence    Rubber    Co.    v,   Goodyear,  9  up  to  the  filing  of  the  bill  the  defend- 

Wall.  (U.  S.)  788;  Goodyear  v.  AUyn,  ant    on    various    occasions    infringed 

6  Blatchf.  (U.  S.)  33;  New  York  Phar-  plaintiff's  patent  does  not  imply  a  con- 

mical  Assoc,  v.  Tilden,  21  Blatchf.  (U.  tinued  use  for  such  a  period  or  such 

S.)  190*  Allen  V,  Deacon,  10  Sawy.  (U.  laches  as  to  bar  relief.     Kaolatype  En- 

S.)  210J.     See  also  New  Departure  Bell  graving  Co.  v,  Hoke,  30  Fed.  Rep.  444; 

Co.  V,  Bevin  Bros.  Mfg.  Co.,  64  Fed.  Kittle  v,  De  Graaf,  30  Fed.  Rep.  689. 
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« 

all  the  defeadants  in  the  jatroductoiy  part  of  thebilLY 

d.  Verification  of  Bill  — (i)  In  General  —  The  bill  to 

restrain  infringement  should  usually  be  verified.* 

(2)  As  to  Originality  of  Invention,  —  If  the  bill  does  not  allege 
that  the  patentee  was  the  original  and  first  inventor  of  the  article 
patented,  there  must  be  an  oath  or  affidavit  of  this  fact.'  But 
where  the  bill  contains  such  allegations,  mo  special  affidavit 
thereto  is  necessary.* 

e.  Amendment  of  Bill.  —  Where  the  bill  does  not  contain 
the  requisite  and  sufficient  allegations  as  hereinbefore  set  forth, 
an  amendment  is  often  allowed  or  required  for  the  purpose  of 
introducing  averments  which  are  lacking  or  of  curing  the  defective 
ones.* 

1.  See  generally  article  Bills  in  AilldaTit  Conoamiiijr  IiiTentioii,  Um>  B6- 
Equity,  vol.  3,  p.  351,  aod  the  follow.  Mrlptioii,  ete. —  In  Rogers  v,  Ah&ot,  4 
ing  cases:  Goebel  v,  American  R.  Wash.  (U.  S.)  514,  20  Fed.  Cas.  No. 
Supply  Co.,  55  Fed.  Rep.  825,  holding  12,004,  the  court  reauired  the  plaintiff 
the  omission  of  these  names  to  be  a  to  subjoin  to  his  bill  a  special  affidavit 
fatal  defect  underrule  23  U.  .S.  Eq.  Prac.  that  he  was,  to  the  best  of  his  knowl- 

Spadal  Praytr  fior  L^unotion  Prootn.  —  edge  and  belief,  the  original  inventor 

But  an  objection  to  the  sufficiency  of  a  of  the  improvement  for  which  he  had 

bill   to  entitle  a   complainant    to    an  obtained  his  patent;  and  that  the  same 

interlocutory  injunction  to  restrain  an  had  not  to  his  knowledge  or  belief  been 

infringement,  that  there  is  no  special  in  use  or  been  described  in  an)r  public 

prayer  for  such  process  or  no  recital  of  work  anterior  to  his  said  invention  and 

the  facts  that  are  shown  in  aggravation  discovery. 

of  the  respondent's  conduct,  cannot  be  ^  Whom  VjMriiLoatlon  Hade.  —  It  has 

supported  where  the  bill  shows  9^ prima  been  said  that  the  above  rule  of  prac- 

/^>  case  for  an  injunction.    Goodyear  tice  would   probably  be  limited  to  a 

V,  Mullee,  3  Fisher  Pat.  Cas.  420,  10  party  present  and  prosecuting  in  his 

Fed.  Cas.  No.  5,579.  ^^^  right;  that  it  would  be  inappli- 

2.  Rogers  v.  Abbott,  4  Wash.  (U.  S.)  cable  in  the  case  of  an  assignee,  and 
514,  20  Fed.  Cas.  No.  12,004;  Stevens  must,  if  strictly  enforced,  in  many  in- 
V.  Felt,  23  Fed.  Cas.  No.  13,307.  But  stances  deprive  alien  patentees  of  that 
sec  National  Hay-Rake  Co.  v,  Uarbert,  immediate  relief  by  mjunctiop  indis- 
17  Fed.  Cas.  No.  10,044.  And  see  gen-  pensable  to  the  support  of  their  rights, 
erally  article  Injunctions,  vol.  10,  p.  Stevens  v.  Felt.  23  Fed.  Cas.  No.  13,397. 
963  et  sea.  But  in  Thompson  v.  Jewett,  23  Fed. 

Speeiai  AfldaTlt  to  Tnithof  Allogatioiii.  Cas.  No.  13,961,  it  was  held  that  where 

—  In  Rogers  v.  Abbot,  4  Wash.  (U.  S.)  the  patentee  has  assigned  all  his  inter- 

514,  20  Fed.  Cas.  No.  12,004,  the  court  est  in  the  patent,  and  is  only  a  nominal 

required  the  plaintiff  to  subjoin  to  his  party,  it  is  not  necessary  for  him  to 

bill  a  special  affidavit  to  the  truth  of  make  the  above  affidavit;   that  there 

the  allegations  of  the  same.  would  seem  to  be  special  propriety  in 

Terifleation  by  Owner  or  Lioossee.  —  A  imposing  this  duty  upon  the  assignee, 

bill  in  equity  for  a  provisional  injunc-  who  for  his  own  protection  invokes  the 

tion  to  restrain  the  infringement  of  a  intervention  of  the  court.    . 

patent  may  be  verified  by  the  licensee  4.  Young  v,  Lippman,  9  Blatchf.  (U. 

as  the  holder  of  the  equiuble  title.    A  S.)    277,    30    Fed.    Cas.    No.    18,160; 

verification  by  the  holder  of  the  legal  Thompson  r.  lewett,  23  Fed.  Cas.  No. 

title    is  not  necessary.     Goodyear  v,  13,961;    Consolidated   Brake-Shoe  Co. 

Allyn,  6  Blatchf.  (U.  S.)  33,  10  Fed.  t/.  Detroit  Steel,  etc.,  Co.,  47  Fed.  Rep. 

Cas.  No.  5»555.  894. 

8.  S^livan  v  Redfield,  i  Paine  (U.  5.  Amendments  Were  Allowed  or.  Be- 

S.)  441,  23  Fed.  Cas.  No.  13,597;  Ste-  quired  I'n  the  following  Cjases; 

vens  V,  Felt,  23  Fed.  Cas.   No.  13,397;  To  Show  Character  or  Description  of 

Thompson  v,  Jewett,  23  Fed.  Cas.  No.  Invention,  —  Post  «.   T.    C.    Richards 

13,961.  Hardware  Co.,  25  Fed.  Rep.  905;  Fou- 

103  Volume  XVI 


•vtt  ill  Bqvitj                              PA  TENTS.  te  InMafMMt. 

2.  Supplemental  BilL  —  The  general  rules  governing  the  filing 
and  requisites  of  supplementad  bills  are  applicable  to  suits  for 
infringement.* 

3.  Croii-bill -- WlMB  Vot  Pwminibto.  —  In  a  suit  for  infringement 
a  cross-bill  cannot  be  filed  where  the  subject-matter  thereof  is 

gcres  V.  Murbarger,  44  Fed.  Rep.  292;  the  case  so  tried,  an  amendment  of  the 

'.Eiectrolibration    Co.    v,    Jackson,    52  bill  for  the  purpose  of  incorporating* 

Fed.  Rep.  773.  such  averments  was  allowed. 

To    Show    Invention   Not  Previously  And  an  amendment  which  changed 

Patented^    Described^    Used^  or   Sold.  —  the  character  of  the  bill  was  allowed 

Coop  V.  Dr.  Savage  Physical  Develop-  even  after  final   decree,   the    circum- 

ment  Institute,  47  Fed.  Rep.  899;  Con-  stances  being  peculiar,  and  the  cause 

solidated    Brake-Shoe   Co.   v,   Detroit  having  been,  in  fact,  tried  exactly  as  it 

Steel,    etc.,    Co.,    47    Fed.    Rep.   894;  would  have  been  if  the  bill  had  oiigi- 

Overman  Wheel  Co.  v.  Elliott  Hickory  nally  been  in  the  amended  form.    The 

Cycle  Co.,  49  Fed.  Rep.  859;  Krick  v.  Tremolo  Patent,  23  Wall.  (U.  S.)  518. 

Jansen,  52  Fed.  Rep.  823;  Edison  Elec-  See  in  this  connection  New  Departure 

trie  Light  Co.  v,  Mather  Electric  Co.,  Bell  Co.  v,  Bevin   Bros.   Mfg.  Co..  64 

53  Fed.  Rep.  244;    Ross  v.  Ft.  Wayne,  Fed.  Rep.  859,  and  Lowell  Mfg.  Co.  v, 

58  Fed.  Rep.  404;  Hutton  v.  Star  Slide  Hogg,  70  Fed.  Rep.  787. 

Seat  Co.,  60  Fed.  Rep.  747.  1.  General  EuIm.  —  A    supplemental 

To  Show  Adjudication  Sustaining  Va-  bill  cannot  be  filed  where  it  seeks  to 

lidity  of  Patent,  —  Parker  v.  Brant,   i  raise    an    entirely    new    and    distinct 

Fisher  Pat.  Cas.  58,  18  Fed.  Cas.  No.  issue;  where  the  suit  is  not  defective 

10,727.  and   nothing  has  occurred    since  the 

To  Show  Renunciation  or  Abandonment  filing  of  the  original   bill  which  calls 

of  License,  —  White  v.  Lee,  3  Fed.  Rep.  for  or  requires  the  filing  of  a  supple- 

222,  4  Fed.  Rep.  916;    Brooks  v.  Stol-  mental  bill;  where  the  bill  proposed  to 

ley,  4  McLean  (U.  S.)  275,  4  Fed.  Cas.  be  filed  is  not  a  supplemental  bill  or 

No.  1,963.  a  continuation    of    the   original    suit; 

To  Show  Conjoint  Use  of  Several  Pat'  where,  if  new  defendants  are  sought  to 

ents,  —  Union     Switch,    etc.,     Co.     v,  be  introduced  by  supplemental  bill,  it  is 

Philadelphia,  etc.,  R.  Co.,  68  Fed.  Rep.  not  alleged  therein  that  such   parties 

914.  have*  infringed  the  patent  as  set  forth 

To   Slicw    Title  to    Claims  for  Past  in  the  original  bill.     Tubman  v.  Wason 

Damages,  —  New    York    Grape    Sugar  Mfg.  Co.,  44  Fed.  Rep.  429. 

Co.   v.    Buffalo  Grape  Sugar  Co.,  20  Title  Acquired  after  Original  Bill  Tiled. 

Fed.  Rep.  505.  — A  plaintiff  cannot  support  a  bad  title 

To  Show  Sale  of  Patent  and  Notice  of  by  acquiring  another  after  the  filing  of 

Infringement,  —  New    Departure    Bell  the  original  bill  and  bringing  it  in  by 

Co.  V.  Bevin   Bros.  Mfg.  Co.,  64  Fed.  supplemental   bill.      Thus   where  as- 

Rep.  859.  signments  set  up  in   the  original  bill 

An  amendment  showing  the  articles  transferred  the  title  to  the  letters  pat- 
were  marked  "  patented  "  was  refused  ent  only,  and  did  not  carry  the  claims 
after  the  final  hearing,  where  the  vio-  for  previous  infringements,  a  supple- 
lations  were  few,  not  wilful,  and  were  mental  bill  cannot  be  filed  to  bring  in 
discontinued  upon  notice.  Lowell  the  title  to  claims  for  past  damages. 
Mfg.  Co.  V,  Hogg,  70  Fed.  Rep.  787.  assigned  to  the  plaintiff  since  the  origi- 

Amendment  after  Final  Hearing  or  De-  nal  bill  was  filed.     Emerson  v,  Hub- 

cree. —  In  New  York  Grape  Sugar  Co.  bard,  34  Fed.  Rep.  327. 

v.  Buffalo  Grape  Sugar  Co.,  20  Fed.  Crots-referenooi.  —  Supplemental  bills 

Rep.  505,  where  a  bill,  brought  by  the  in  general,  see  article  Supplemental 

assignee  of  a  patent  for  the  infringe-  Pleadings. 

ment   thereof,   did  not  contain    aver-  In  suits  to  declare  interfering  patents 

ments   to  include   the   subject  of  as-  void,  see  supra^  this  article,  VI.  2.  c, 

signed   claims   for  the  damages    and  Supplemental  Bill,    , 

profits  which  were  due  mesne  assign-  In  questions  relating  to  parties,  see 

ors,  but  the  intention  was  to  include  supra^  XI.  Parties  to  Actions  or  Suits 

them,  and  the  answer  was  framed  on  for  Infringement, 

the  theory  that  they  were  included,  and  In  suits  on  surrendered  and  reissued 
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not  germane  to  the  original  bill,  or  where  affirmative  relief  is 
sought  which  might  be  obtained  by  answer.* 

But  ft  GroM-Ull  Mftj  Prvptrlj  !•  VUtd  to  establish  an  equitable  title  to 
letters  patent,  the  legal  title  to  which  is  set  up  by  the  complain- 
ant in  the  lattfer's  bill.* 

4.  Annrer  or  Plea—  a.  Necessity  of  Setting  Up  Defenses 

—  (i)  In  General.  —  It  is  a  well-settled  rule  that  defenses  gen- 
erally to  a  suit  in  equity  for  infringement  must  be  set  up  in  the 
answer,  and  if  the  defendant  does  not  so  present  them  he  cannot 
avail  himself  of  them.* 

patents,  see  stttra^  X.  3.  On  Surrendered  Clftimiiig  BIf ht  to  Trftde  Mftrk  or  Vftiao 

and  Reissued  Patent,  in  SyitOBL  —  A  cross-bill  wherein  the 

Supplemental  bill  in  nature  of  bill  of  defendant  sets  up  the  claim  of  right  to 

review,  see  in/ra,  note  3,  p.  152.  a  trade  mark  or  name  for  an  electrical 

1.  Welsbach  Light  Co.  v,  Cosmopoli-  system  which  includes  the  use  of  the 

tan  Incandescent  Gas  Light  Co.,  78  Fed.  patentee's  name  cannot  be  filed,  as  it 

Rep.  639:    Atkins  v.    Parke.   61   Fed.  goes  beyond  the  case  of  the  plaintiff  in 

^^P'  953;    New  Departure  Bell  Co.  v,  the  original  bill,  is  not  necessary  as  a 

Hardware  Specialty  Co.,  62  Fed.  Rep.  defense  to  that  bill,  and  is  matter  en- 

462;    Puetz  V.  Bransford,  32  Fed.  Rep.  tirely  foreign  to  the  primary  contro- 

318:    Randolph  v,  Robinson,  20  Fed.  versy.    Johnson  R.  Signal  Co.  v.  Union 

Cas.  No.   11,561.    And   see  generally  Switch,  etc.,  Co.,  43  Fed.  Rep.  33T. 

article  Cross-bills,  vol.  s*  P>  624.  8ot-off  —  Boeororj  in  Formtr  Suit.  — 

Infiriagoiiioiit  of  Dtfmdant'i  Pftfee&t.  —  Where  in  a  suit  by  several  persons  for 

A  cross-bill  alleging  infringement  by  infringement  (the  defenses  being  inva- 

the  plaintiff  of  the  defendant's  patent  lidity  of  the  patent  and  a  license)  the 

is  not  germane  to  the  original  bill  and  court  sustained  the  patent  and  decreed 

cannot  be  sustained.     Stonemetz  Print-  damages,  a  bill  setting  up  a  judgment 

ers*  Machinery  Co.  v.  Brown  Folding-  in  another  suit  against  one  of  the  com- 

Mach.  Co.,  46  Fed.  Rep.  851;  New  De-  plainants,  and  asking  that  the  conjoined 

parture  Bell  Co.  v.  Hardware  Specialty  defendants  in  the  prior  suit  set  forth  a 

Co.,  62  Fed.  Rep.  462.  discovery  of  what  share  of  the  damages 

Attftddag  TftUditj  or  Limiting  Booip^  of  they  claim  respectively  so  that  the  de- 

Pfttont.  —  Matters  attacking  the  validity  fendant  may  set  off  his  share  against 

of  the  patent  or  limiting  its  scope  may  the  said  complainant,  does  not  meet  the 

in  general  be  presented  by  answer  to  requirements  or  the  purpose  and  ob- 

the  original  bill,  and  no  cross-bill  is  ject  of  a  cross-bill   and   will   not  be 

necessary  for  that  purpose.     Interna-  regarded  as  such.     Providence   Rub- 

tional  Tooth-Crown  Co.  v,  Carmichael,  ber  Co.  v.  Goodyear,  9  Wall.  (U.  S.) 

44  Fed.  Rep.  350.  807. 

Intoitecnoo  with  Sotadftat's  BuilnoM.  IMiooTorj  of  Plaintiiri  Titlo  Whoro  ]>o> 

—  In  a  suit  in  equity  for  the  infringe-  fradaat  Shows  Vo  Titlo.  —  A   cross-bill 

ment  of  a  patent,  interference  with  the  by  the  defendant  in  an  infringement 

business  of  the  defendant  by  reason  of  suit  seeking  discovery  as  to  the  source 

the  publication  of  threats  and  an  un-  or  validity  of  plaintiff's  title  cannot  be 

lawful  attack    upon    the    defendant's  sustained  as  a  bill  of  discovery  where 

business  is  not  the  proper  subject  of  a  the  defendant  sets  up  no  color  of  title 

cross-bill.     It  is  not  pertinent  as  a  de-  in  himself.     And  it  cannot  be  sustained 

fense  to  the  original    bill.     Interna-  for  the  purpose  of  relief  where  the  re- 

tional  Tooth-Crown  Co.  v,  Carmichael,  lief  asked  is  to  be  a  consequence  of  the 

44  Fed.  Rep.  350.    See  Curran  v,  St.  discovery  sought.     Young  v,   Colt.  2 

Charles  Car  Co.,  32  Fed.  Rep.  835;  Ide  Blatchf.  (U.  S.)  373. 

V,  Ball  Engine  Co..  31  Fed.  Rep.  901.  8.  Brandon  Mfg.  Co.  v.   Prime,   14 

Gross-Ull  by  Thiid  Ponon.  —  Where  a  Blatchf.  (U.  S.)  371. 

cross-bill  cannot  be  maintained  by  the  For  Cross-hills  in  Suits  agaiait  Intor* 

original  defendant  a  third  party  can-  fning  Pfttonts,  see  supra^  VI.  3.  Affirma^ 

not  be  made  a  defendant  and  allowed  five  Relief  under  Answer  or  CrossMll, 

to  file  such  a  cross-bill.     Curran  v,  St.  8.  Herring  v.  Gage,  15  Blatchf.  (U. 

Charles  Car  Co.,  32  Fed.  Rep.  835.  S.)  124,  12  Fed.  Cas.  No.  6,422;  Howes 
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(2)  Special  Defenses  Allowed  by    Statute  —  (»)  U«d«r  Vatlot  ia 
Aniwtr.  —  The  statutes  authorizing  designated  matters  of  defense 

to  be  given  in  evidence  in  an  action  at  law  under  the  general 
issue  *  provide  that  the  like  defenses  may  be  pleaded  in  any  suit 
in  equity  for  relief  against  an  alleged  infringement,  and  that  proof 
of  the  same  may  be  given  upon  like  notice  in  an  answer  of  the 
defendant  and  with  the  like  effect.* 

V,  Nute,  4  Cii£f.  (U.  S.)  173,  12  Fed.  the  patent  sued  on  had  expired  because 

Cas.  No.  6,7q6.  of  the  expiration  of  the  foreign  patent 

Defmsts  jftemsry  to  !•  Baised  in  the  for  the  same  invention,  is  an  original 

Aniwor  are,  among  others,  the  follow-  defense   and    must   not  be  left  to  be 

ing:  introduced  in  surrebuttal.     American 

Invalidity  0/ Patent.  ^^  Thompson  v.  Paper  Barrel  Co.  v,  Laraway,  aS  Fed. 

Tevrett,  23  Fed.  Cas.  No.  13,961 ;  More-  Rep.  141. 

head  v,  Jones,  3  Wall.  Jr.  (C.  C.)  306,  Flaadiag  BoodTtd  as  Aatwar  or  AA- 

17   Fed.   Cas.   No.   9,791;    Wonson   v,  darlt.  —  In  a  bill  inequity  to  restrain 

Peterson,  30  Fed.  Cas.  No.  I7,c^34.  infringement  it  is  immaterial  whether 

Insufficient  or  Improper  Specification,  an  answer  filed  to  the  bill  be  received 

—  Goodyear  f.  Providence  Rubber  Co.,  only  as  an  affidavit  or  as  an  answer 
3  Cliff.  (U.  S.)  351,  10  Fed.  Cas.  No.  where  the  facts  relied  upon  in  rebuttal 
5>583;  Providence  Rubber  Co.  f.  Good-  completely  refute  it.  Goodyear  v. 
year.  9  Wall.  (U.  S.)  793.  Mullee,  3  Fisher  Pat.  Cas.  420.  10  Fed. 

False ^  Fraudulent y  and  Improper  IssU"  Cas.  No.  5,579. 

ance,  —  Yale,  etc.,  Mfg.  Co.  t^.  North,  5  Answer  Admlttiiig  TTsOi  ATorring  As- 

Blatchf.  (U.  S.)  455,  30  Fed.  Cas.  No.  signmont  —  Bapplomontary  Answor   Con- 

18,123.  testing  Taliditj.  —  Where  the  respond- 

Dirdsibility  of  Invention, —  Thompson  ents  purchased  a  patent  right  from  the 

V.  Jewett,  23  Fed.  Cas.  No.  13,961.  patentee,  and,  supposing  they  had  ob- 

Patentees  Not  Joint  Inventors,  —  But-  tained  a  valid  patent,  made  defense  to 

ler  V,  Bainbridge,  29  Fed.  Rep.  142.  the  complainant's  bill  against  them  for 

Partnership  Agreements,  —  Puetz    v,  infringement,  admitting  in  their  answer 

Bransford,  31  Fed.  Rep.  458.  the  use  of  the  patented  article,  and 

Grant  or  License,  —  Puetz  v.  Brans-  claiming  a  right  to  use  it  by  reason  of 
ford,  31  Fed.  Rep.  458;  Morehead  v,  a  prior  assignment  to  them  by  the  pat- 
Jones,  3  Wall.  Jr.  (C.  C.)  306,  17  Fed.  entee,  and  after  filing  their  answer  they 
Cas.  No.  9,791;  Day  v.  New  England  discovered  that  the  patent  was  invalid 
Car  Co.,  3  Blatchf.  (U.  S.)  154,  7  Fed.  and  title  to  it  good  for  nothing,  the 
Cas.  No.  3,686;  Brooks  v.  Stolley,  4  court  in  its  discretion  permitted  them 
McLean  (U.  S.)  275,  4  Fed.  Cas.  No.  to  strike  out  the  admission  contained 
1,963;  Washburn,  etc.,  Mfg.  Co.  v,  in  the  answer  and  to  file  a  supplement- 
Haish,  4  Fed.  Rep.  900.  ary  answer  setting  up  their  defense  and 

Neglect  or  Delay  to  File  Disclaimer.  —  contesting  the  validity  of  the  patent. 

Burden  v.  Corning,  2  Fisher  Pat.  CaS.  Morehead  v.  Jones,  3  Wall.  Jr.  (C.  C.) 

477,  4  Fed.  Cas.  No.  2,143.  306.  i7  Fed.  Cas.  No.  9.791. 

Reservation  of  Territory  to  Assignor,  When  and  How  Defenses  Hade  on  Ko- 

—  In  a  suit  by  an  assignee  where  the  tlon  for  Iigonotion.  —  In  a  suit  in  equity 
defendant  wishes  to  raise  the  question  to  restrain  infringement  it  is  not  neces- 
that  certain  territory  had  been  reserved  sary  for  the  defendant  to  give  to  the 
to  the  assignor  when  the  assignment  plaintiff  previous  notice  of  his  defense, 
was  made,  he  must  raise  this  question  He  is  entitled  to  make  it  by  answer  01 
in  his  answer  or  at  least  put  in  proof  deposition,  when  the  motion  for  an  in- 
tending to  show  that  the  title  to  some  junction  is  brought  on.  But,  then,  on 
pare  of  the  territory  involved  was  not  his  part  the  defense  must  be  complete 
conveyed  to  the  assignee.  Washburn,  and  final  as  to  the  interlocutory  pro- 
etc,  Mfg.  Co.  V.  Haish,  4  Fed.  Rep.  ceeding.  Day  v.  New  England  Car 
900-  Co.,  3  Blatchf.  (U.  S.)  154.  7  Fed.  Cas. 

Expiration  of  Foreign  Patent  an  Origi'  No.  3.686. 

nal  Defense.  —  On  a  motion  for  a  pre-  1.  See  supra^  XII.  4.  b.  Special  Stat- 

liminary    injunction    to    restrain    the  utory  Defenses. 

infringementof  a  patent  a  defense  that  8.  Act  July  8,  1870,  g  61;  Rev.  Stat.. 
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(b)  VaoMiitj  of  HotiM  ia  Aaiwtr.  —  In  order  to  take  advantage  of 

the  statute  it  is  essential  that  the  answer  give  notice   of  the 

special  defenses  relied  upon,  and  in  the  absence  of  notice  evidence 
to  sustain  the  defenses  will  not  be  admitted.^ 

(o)  VotlM  for  BMh  Sopwato  Dofonoo.  —  The  separate  defenses  should 

have  their  appropriate  notices  in  the  answer,  and  evidence  of  one 
defense  will  not  be  admissible  under  allegations  relative  to 
another.* 

§  4920;   Supp.  Rev.  Sut.  1893-1897,  p.  An  Ii^iuMtioii  Will  Vot  Bo  IMmoItocL 

610;    Roecner  v,  Simon,  95  U.  S.  214;  on  affidavit  of  prior  use  of  the  inven- 

Marsh  v,  Seymour, 97  U.S.  348;  Parks  tion  where  no  such  issue  is  raised  in 

V,  Booth,  102  U.  S.  96;  Seymour  v.  Os-  the  answer.    Union  Paper-Bag  Mach. 

borne,  11  Wall. (U.S.)  516;  Keileher  v,  Co.  v,  Newell,  11   Blatchf.  (U.  S.)  549, 

Darling,  4  Cliff.  (U.  S.)  424,  14  Fed.  24  Fed.  Cas.  No.  14,389. 

Cas.  No.  7*653;   Ecaubert  r.  Appleton,  Asrignmont  of  Error  on  Botasoo  Vot 

47  Fed.  Rep.  893.  Sot  Up.  —  An  assignment  of  error  was 

Votioo  of  Bofenio  Whoro  Sanio  Caaaot  made  to  the  effect  that  the  court  erred 
So  inpportod.  —  Prior  notice  in  the  an-  in  holding  that  the  patentee  was  the 
swer  is  required  as  a  condition  prece-  original  and  first  inventor  of  the  re- 
dent  to  the  right  to  introduce  proofs  to  spective  improvements  specified  in  the 
support  the  defense  that  the  patentees  second  and  fourth  claims  of  the  patent, 
were  not  the  original  and  first  invent-  No  such  defense  was  set  up  in  the  an- 
ors,  and  it  is  certainly  proper  that  the  swer,  and  the  court  held  that  error 
respondents  should  be  allowed  to  com-  could  not  be  assigned  thereon  because 
ply  with  that  requirement,  but  it  is  an  nothing  can  be  assigned  for  error 
abuse  of  the  privilege  to  give  such  no-  which  contradicts  the  record,  nor  can 
tices  without  some  reason  to  suppose  the  appellant  be  allowed  to  assign  for 
that  such  a  defense  can  successfully  be  error  the  ruling  of  the  court  in  respect 
made  and  that  the  proofs  if  required  to  any  defense  not  set  up  in  the  plea 
can  be  obtained,  as  it  exposes  the  com-  or  answer.  Appellate  courts  cannot 
plainant  to  unnecessary  expense  and  amend  pleadings,  nor  can  they  allow 
trouble  in  preparing  his  case  for  trial,  an  amendment,  in  effect,  to  be  accom- 
Seymour  v,  Osborne,  xi  Wall.  (U.  S.)  plished  by  an  assignment  of  error. 
516.  Bates  V.  Coe,  98  U.  S.  31. 

1.  Seymour  v,  Osborne,  11  Wall.  (U.  Patont  Showliiff  Abandonmont  on  Itf 

Sj)  516;    Agawam   Co.   v.    Jordan,    7  Faoo.  —  Where  tne  patent  on  its  face 

Wall.  (U.  S.)  583;  Grier  v.  Wilt.  120  U.  showed  that  the  invention  was  used  and 

S.  412;    Pitts  V,  Edmonds,  i  Biss.  (U.  sold  before  application  was  made,  it 

S.)  168,  19  Fed.  Cas.  No.  11,191;  Mid-  was  held  that  the  court  could  declare 

dletown   Tool  Co.   v.  Judd,  3  Fisher  the  patent  void  for  abandonment  al- 

Pat.  Cas.  141,  17  Fed.  Cas.  No.  9,536;  though    this    defense    had    not    been 

Jordan  v,  Dobson,  2  Abb.  (U.  S.)  398,  pleaded.     Mast  v,  Dempster  Mill  Mfg. 

13  Fed.   Cas.   No.  7»5i9;    Graham   v,  Co.,  71  Fed.  Rep.  701. 

Mason,  4  Cliff.  (U.  S.)  88,  10  Fed.  Cas.  Filiiig  tpooial  Votioo  is  Equity  Caioo.— 

No.  5,671;  Geier  v,  Goetinger,  10  Fed.  On  a  bill  in  equity  to  restrain  the  de- 

Cas.  No.  5,299;   La  Baw  v,  Hawkins,  fendant  from  infringing  letters  patent 

14  Fed.  Cas.  No.  7,960;  Keileher  v,  for  an  improvement  it  is  irregular  to 
Darling,  4  Cliff.  (U.  S.)  424,  14  Fed.  file  notice  of  special  matter;  the  issue 
Cas.  No.  7,653;  Wyeth  V.  Stone,  I  Story  in  suits  of  this  character  must  be 
(U.S.)  273,  30  Fed.  Cas.  No.  18,107;  raised  by  the  allegations  in  the  bill  and 
Howe  f .  Williams,  2  Cliff.  (U.  S.)  245,  answer,  and  whenever  either  the  bill  or 
12  Fed.  Cas.  No.  6,778;  Williams  v,  answer  is  defective,  the  defect  must  be 
Boston,  etc.,  R.  Co.,  17  Blatchf.  (U.  cured  by  amendment  and  not  by  filing 
S.)  21,  29  Fed.  Cas.  No.  17,716;  Marks  special  notices.  Doughty  v.  West,  2 
V.  Fox,  6  Fed.  Rep.  727;  Bragg  v,  Fisher  Pat.  Cas.  553,  7  Fed.  Cas.  No. 
Stockton,  27  Fed.  Rep.  509;  Waterman  4,029. 

V.  Shipman,  55  Fed.  Rep.  982;    Ecau>  8.  Soparato  Dofsnsos  Boquiring  Soparato 

bert  V.  Appleton,  47   Fed.   Rep.   893;  Answori.  —  It  has  been  held   that  the 

Western  Electric  Co.  v,  Sperry  Electric  special  defenses  (i)  that  the  patentee 

Co.,  58  Fed.  Rep.  186.  was  not  the  original  and  first  inventor 

107  Volume  XVI. 


Siat  in  BqiiitT  PA  TENTS.  fu  laMigomt. 

(d)  DtteiMi  to  iMh  PftUnt  or  lATontion.  —  More  than  one  patent  may 
be  included  in  one  suit,  and  more  than  one  invention  may  be 
secured  in  the  same  patent,  in  which  cases  the  several  special 
defenses  may  be  made  to  each  patent  in  the  suit,  and  to  each  • 
invention,  to  which  the  charge  of  infringement  relates.  But 
such  defenses,  if  the  thing  patented  is  an  entirety,  incapable  of 
division,  or  of  separate  use,  must  be  addressed  to  the  invention 
and  not  to  a  part  of  it,  nor  to  one  or  more  claims  of  the  patent 
if  less  than  the  entire  invention,* 

(3)  Denial  of  Infringement.  —  The  gist  of  a  bill  for  infringe- 
ment being  the  infringement,  the  defendant  is  bound  to  answer 
the  allegation  of  the  bill  relating  thereto,  if  he  would  contest  the 
fact ;  *  and  the  charge  must  be  answered  fully,  distinctly,  and 
unevasively.* 

or  discoverer  of  any  material  and  sub-  leher  v.  Darling,  4  Cliff.  (U.  S.)  434,  14 

scantialpart  of  the  thing  invented,  and  Fed.  Cas.  No.  7,653;    Bates  v,  Coe,  9ft 

(2)  that  it  had  been  in  public  use  or  on  U.  S.  31. 

sale,  in  this  country,  for  more  than  8,  Jordan  v,  Wallace,  5  Fisher  Pat. 

tivo  years  before  the  application  for  a  Cas.  185,  13  Fed.  Cas.  No.  7,523. 

patent,  or  had  been  abandoned  to  the  Snflloiont   Dtnial   of    Infiriiigoiiioiit.  — 

public,  are  separate  and  independent  Where  an  answer  expressly  denies  that 

defenses,  each  requiring  its  appropriate  the  defendant  has  used  part  of  the  in- 

answer.     Meyers  v.   Busby,   32    Fed.  vention  described  in  the  first  claim,  it 

Rep.  670.  sufficiently  meets  the  allegation  in  the 

Pi^tonts  Vot  Sot  Up  as  Evidonoo  of  Prior-  bill  that  the  defendant  has  used  the 

ity.  —  Although    letters    patent    of    a  processes  claimed   in    the  first  claim 

third  party  are  not  set  up  by  way  of  of  the  patent.     Miller  v,  Buchanan,  5 

defense   in    the   answer  in  a  suit  of  Fed.  Rep.  366. 

equity  for  infringement,  yet  it  was  8.  Jordan  v,  Wallace,  5  Fisher  Pat« 
held  that  if  the  invention  patented  Cas.  185,  13  Fed.  Cas.  No.  7,523;  Chase 
thereby  was  afterwards  put  into  actual  r.  Fillebrown,  58  Fed.  Rep.  374:  Aga- 
use  and  there  was  no  dispute  as  to  the  wam  Co.  v,  Jordan,  7  Wall.  (U.  S.)  583. 
time  it  was  used  such  evidence  may  be  Ohargo  of  Infring omont  ImofHdontly 
considered  to  determine  the  question  Mot.  —  An  answer  denying  on  inforraa- 
of  priority  of  invention.  Atlantic  tion  and  belief  the  issuing  and  assign- 
Works  V,  Brady,  107  U.  S.  192.  ment  of  the  patent  and  denying  that 

Vndor  Allogatioiii  of  Want  of  VoToltj  the  defendants  have  deprived  the  com- 

in   an  answer  in  equity,  evidence  of  plainant  of  any  profits  or  inflicted  upon 

priority    of    invention    is    admissible,  him   any  damages,  is   wholly  insuffi- 

Parks  V,  Booth,  102  U.  S.  96.  cient,  as  it  does  not  meet  the  question 

Vndor  an  Aaowor  ATorring  Pnblio  ViO  of  infringement,  which  is  the  gist  of 

or  8alo,  no  question  of  priority  is  open,  the   bill.     Wooster  v,  Muser,  20  Fed. 

nor  will  evidence  sustain  it  that  an-  Rep.  162. 

other  had  made  or  patented  the  inven-  Logal  Conolntioni. — The  denial  should 

tion  two  years  before  the  application  not  be  a  mere  denial  of  infringement 

without  the  knowledge  of  the  patentee  generally,  which  is  a  conclusion  of  the 

whose  invention  is  in  question.     Parks  pleader,  but  the  facts  from  which  such 

V.  Booth,  102  U.  S.  q6.  conclusion  is  drawn  should  be  alleged. 

Oataloguoi  ffot  Sot  ITp  in  tho  Answor  Coop  v.  Dr.  Savage  Physical  Develop- 
and  objected  to  for  that  reason  have  ment  Institute,  48  Fed.  Rep.  239. 
been  considered  as  evidence  in  support  Anowor  EtosIto  or  Admitting  Infringo- 
of  allegations  of  prior  knowledge  and  mont.  —  An  answer  that  the  articles 
use  by  others  properly  made  in  the  an-  combined  in  the  plaintiff's  patent  had 
swer,  and  not  as  prior  publication  de-  not  been  used  by  the  defendant,  but 
scribing  the  invention  and  constituting  that  he  had  used  other  and  better  arti- 
anticipation.  Forschner  v,  Baumgar-  cles,  is  an  evasive  answer  or  one  ad- 
ten,  26  Fed.  Rep.  858.  mitting  infringement.      Goodyear    v. 

1.  Parks  r.  Booth,  loa  U.  S.  96;  Kel-  Day,  10  Fed.  Cas.  No.  5,566. 
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AllftffttioDi  latnflteltaUy  AaiwtNd  Takm  as  AdmitUd.  —  Where  infringe- 
ment is  alleged  in  the  bill  and  is  not  denied  by  the  defendant's 
pleadings,  and  particularly  if  it  be  admitted  directly  or  impliedly, 
the  fact  will  be  accepted  as  established,^  and  a  decree  rendered 
for  the  complainant  if  there  are  no  other  defenses.* 

(4)  Want  of  Patentability  or  Invention.  —  In  a  suit  in  equity 
for  infringement  the  defense  of  non-patentability  or  want  of 
invention  is  always  open  and  may  be  availed  of  without  being 
set  up  in  the  answer.' 

Whure  ft  Pfttant  Ii  Toid  on  Itf  Fftoe  because  the  process  or  article 
covered  by  it  is  not  new  but  has  for  some  time  been  a  matter  of 
common  knowledge  and  use,  notice  of  want  of  novelty  is  not 
necessary,  the  statute  requiring  notice  not  being  intended  to 
apply  in  such  cases.* 

ProMdnn  WlMre  Aatwar  Intnffloient —  able  or  not  is  always  open  to  the  con- 

SffMt  of  Stply.  —  Though  the  answer  is  sideration  of    the  court   whether  the 

insufficient  in  not  meeting  the  charge  point  is  raised  by  the  answer  or  not." 

of  infringement,  yet  if  the  orator  does  Dtpartnre  from  ibunrtr  to  Vrgo  Von- 

not  move  to  have  the  answer  taken  off  patontaliility.  —  Where  an  answer  to  a 

the  files  for  such  irregularity,  nor  to  suit  in  equity  justified  infringement  by 

have  the  bill  tzken  fro  c(m/esso  for  want  alleging  that  the  defendant  was  using 

of  an  answer  as  if  the  answer  were  a  patent  granted  prior  to  plaintiff's,  it 

void,  nor  except  to  the  answer  for  in-  was  held  that  he  would  not  be  allowed 

sufficiency,  but  instead  thereof  replies  to  depart  therefrom  and  urge  that  the 

to  the  answer,  he  admits  it  to  be  suffi-  plaintiff's    invention    did   not  contain 

cient,  however  imperfect  it  may   be.  patentable  matter,  no  such  issue  being 

Wooster  v,  Muser,  30  Fed.  Rep.  162.  raised  in  the  answer.      Russell,  etc., 

1.  Jones  V,  Morehead,  i  Wall.  (U.  S.)  Mfg.  Co.  v.  Mallory,  10  Blatchf.  (U.  S.) 

155;  Chase  t/.  Fillebrown,  58  Fed.  Rep.  140,  21  Fed.  Cas.  No.  12,166. 

374;   Jordan  v,  Wallace,  5  Fisher  Pat.  Qnoftloii  Loft  to  Bo  Baiiod  on  AppoaL 

Cas.  185,  13  Fed.  Cas.  No.  7f523.  —  In  Comstock  v.  Sandusky  Seat  Co., 

8.  Globe  Nail  Co.  v,  Superior  Nail  6  Fed.  Cas.  No.  3,082,  the  court  was  in 

Co.,  27   Fed.   Rep.  454;    Lilienthal  7'.  doubt  as  to  whether  there  was  a  want 

Washburn,  8  Fed.  Rep.  709.  of  patentability.      It  said:  "  This  de- 

8.  Hendy  v.  Golden  State,  etc..  Iron  fense  is  not  set  up  in  the  answer  as  it 

Works,    127    U.   S.   370;    Baldwin   v,  should  have  been;  but  possibly  the  bill 

Kresl,  76  Fed.  Rep.  823.     See   Provi-  shows  no  equity  on  its  face,  and  per- 

dence  Rubber  Co.  v.  Goodyear,  9  Wall,  haps  the  facts  are  such  that  the  court 

(U.  S.)  788.  can  take  judicial  notice  of  them."    The 

In  Slawson  v.  Grand  St.  R.  Co.,  107  court,  however,  thought  it  ought  to 
U.  S.  649,  the  court  said:  *'  We  think  overrule  the  objection  and  leave  the 
the  practice  thus  sanctioned  is  not  un-  respondents  to  raise  the  question,  if 
fair  or  unjust  to  the  complainant  in  a  they  thought  proper  to  do  so,  in  the  Su- 
suit  brought  on  letters  patent.  If  they  preme  Court  by  appeal, 
are  void  because  the  device  or  contriv-  4.  Brown  v.  Piper,  91  U.  S.  37;  Qui- 
ance  described  therein  is  not  patentable  rolo  t'.  Ardito,  i  Fed.  Rep.  610;  Rich- 
it  is  the  duty  of  the  court  to  dismiss  the  ards  v.  Chase  Elevator  do.,  158  U.  S. 
cause  on  that  ground  whether  the  de-  299,  in  which  last  case  the  court  said: 
fense  be  made  or  not.  It  would  ill  be-  **  We  have  repeatedly  held  that  a  pat- 
come  a  court  of  equity  to  render  a  ent  may  be  declared  invalid  for  want 
money  decree  in  his  favor  for  the  in-  of  novelty,  though  no  such  defense  be 
fringement  of  letters  patent  which  are  set  up  in  the  answer.** 
void  on  their  face  for  want  of  invention.  Answor  Vot  Conddorod  —  O^oetioa  Sua 
Every  suitor  in  such  a  cause  should  ^^to.  —  Where  a  patent  is  void  on  its 
therefore  understand  that  the  question  face  because  lacking  in  novelty,  within 
whether  the  invention  which  is  the  common  knowledge  and  judicial  notice, 
subject  matter  in  controversy  is  patent-  the  court  may  stop  short  at  that  instru- 
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(5)  Prior  State  of.  Art. — Although  it  has  been  seen  that 
notice  of  the  statutory  defenses  must  be  given  in  the  answer  in 
equity,  yet  no  notice  is  required  to  admit  evidence  showing  the 
state  of  the  art  at  the  date  of  the  plaintiff's  invention,  i.  r.,  to 
show  what  was  then  old,  to  distinguish  what  was  new,  and  to  aid 
the  court  in  the  construction  of  the  patent.* 

(6)  Want  of  Notice  or  Knowledge  of  Plaintiffs  Patent.  —  The 
question  whether  the  defendant  must  in  his  answer  allege  as  a 
defense  the  fact  that  the  plaintiff's  articles  were  not  marked 
patented,  and  that  he  had  no  notice  or  knowledge  of  the  exist- 
ence of  the  patent  or  its  infringement  in  order  to  prevent  a 
recovery  of  damages  under  the  statute,  is  one  upon  which  the 
tribunals  have  been  inclined  to  differ.*  But  the  better  doctrine 
is  that  the  plaintiff  must  allege  in  his  bill  that  he  has  complied 

ment  and,  without  looking  beyond  it  Broomall«   115   U.   S.  429;    Brown  v, 

into  the  answer  and   testimony,   sua  Piper,  91  U.  S.  37;  Grier  v.  Wilt,  120 

spcnte^  if  the  objection  be  not  taken  by  U.  S.  412;  Kennedy  v.  Solar  Refining* 

counsel,  may  adjudge  in  favor  of  the  Co.,  69  Fed.  Rep.  715. 

defendant.  Brown  v.  Piper,  91  U.  S.  37.  Th«  Voyeltj  of  a  PateAttd  laTMrtioA 

Diitiiiotion  Between  Want  ii  InTention  cannot  be  assailed  by  any  other  evi> 

and  Want  of  Voreltj.  —  It  has  been  held  dence  than  that  of  which  the  plaintiff 

that  in  a  suit  in  equity  for  infringement  has  received  notice.     Hence  the  state 

the  defense  that  Uie  invention  was  not  of  the  art  at  the  time  of  the  alleged  in- 

patentable  on  the  ground  of  a  want  of  vention,  though  proper  to  be  consid- 

novelty  must  under  the  patent  act  be  ered   by   the  court  in  construing  the 

set  up  and  specified  in  the  plea  or  an-  patent,  in  the  absence  of  notice,  has  no 

swer;  but  that  the  defense  that  the  in-  legitimate  bearing  upon  the  question 

vention  was  not  a  patentable  subject  whether  the  patentee  was  the  first  in- 

because  not  of  such  a  character  as  con-  ventor.     La  Baw  v.  Hawkins,  14  Fed. 

templated  by  the  patent  act  may  be  Cas.  No.  7,960. 

taken    advantage  of    by   the  general  2.  Legislation  andCk»iine  of  Deelsions. 

pleadings  or  under  the  generid  issue  — I^ev,  Stat,,  %  ^goo.  Makes  It  the  Duty 

because  the  bill    necessarily  imports  of  every  patentee  or  his  assigns  and  of 

that  the  patentee  has  invented  a  patent-  all  persons    making  or  vending  any 

able  subject.   Guidetr.  Barber,  11  Fed.  patented  article  for  or  under  him   or 

Cas.  No.  5,857.  them   to  give  sufficient  notice  to  the 

Jndieial   Votioe   of  Invaliditj.  —  The  public  that  it  is  patented  by  putting  the 

court  will  take  judicial  notice  of  the  in-  word  *'  patented  "  upon  it  or  upon  the 

validity  of  the  patent,  and  give  it  the  package  inclosing  it;  '*  and  in  any  suit 

same  effect  as  if  it  had  been  set  up  as  a  for  infringement  by  the  party  failing  so 

defense    in    the  answer.       Brown    v,  to  mark  no  damages  shall  be  recovered 

Piper,  91  U.  S.  37.     See  also  Terhune  by  the  plaintiff  except  on  proof  that  the 

V.  Phillips,  99  U.  S.  592.  defendant  was  duly  notified  of  the  in- 

1.  Brown  v.  Piper,  91  U.S.  37:  Dun-  fringement  and   continued  after  such 

bar  V.  Myers,  94  U.  S.   187;  Dayton  notice  to  make,  use,  or  vend  the  article 

Loop,  etc.,  Co.  V,  Ruhl,  55  Fed.  Rep.  so  patented." 

649;  La  Baw  v,  Hawkins,  14  Fed.  Cas.  Decisions  that  Allegations  in  Answer 

No.  7,960:  Missouri  Lamp,  etc.,  Co.  v.  Are  Necessary.  —  It  has  been  held  that 

Stempel,  75  Fed.  Rep.  583;  Stevenson  a  defendant  who  relies  upon  his  want 

V.  Magowan,  31  Fed.  Rep.  824.  of  knowledge  of  the  actual  existence  of 

Evidenee  of  Prior  Patents  to  Siow  State  the  patent  should  aver  the  same  in  his 

of  Art.  —  Where   no   notice  has   been  answer,  that  the  plaintiff  may  be  duly 

given  that  prior  patents  are  intended  advised  of   the  defense.     Sessions  v. 

to  be  relied  upon,  evidence  thereof  may  Romadka,   145  U.  S.  29;    Winchester 

be  admitted  to  show  the  state  of  the  Repeating    Arms    Co.    v.     American 

art,  but  not   to  impeach  the  validity  Buckle,  etc.,  Co.,  54  Fed.   Rep.  703;- 

of    the   plaintiff's   patent.     Eachus  v.  New    Departure    Bell    Co.    f.    Bevia 
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with  the  statutory  requirements,  and  if  he  fails  to  so  allege  the 
defendant  may  avail  himself  of  such  noncompliance  without  aver- 
ments thereof  in  his  answer.* 

6.  Manner  of  Raising  Issues  —  By  Plea  or  Answer  —  (i) 

In  General,  —  Where  it  is  desired  to  raise  more  than  one  certain 
single  issue  in  a  suit  in  equity  for  infringement,  the  defendant 
should  answer  and  not  make  his  defense  by  plea,*  nor  should  the 
defendant  by  plea  raise  those  issues  usually  made  in  the  answer 
to  a  patent  suit,  nor  state  those  defenses  and  facts  which  properly 
come  within  the  province  of  an  answer.*     But  where  a  single 

Bros.  Mfg.  Co.,  64  Fed.  Rep.  860.     See  same  effect  see  Coupe  t/.  Royer,  155  U. 

Allen  V.  Deacon,  10  Sawy.  (U.  S.)  210.  S.  565;    Lowell  Mfg.  Co.  v,  Hogg,  70 

And  that  a  failure  to  mark  the   pat-  Fed.  Rep.  787. 

ented  article  with  notice  of  the  patent  is  To  /Recover  the  Penalty  imposed  by 
a  matter  which,  to  be  available,  must  Act  Feb.  4,  1887,  c.  105,  upon  any  per- 
be  set  up  in  the  answer.  Anderson  v,  son  for  using  a  design  secured  by  a 
Saint,  46  Fed.  Rep.  760;  U.  S.  Printing  patent  or  imitation  thereof,  or  who  sells 
Co.  r.  American  Playing  Card  Co.,  70  an  article  to  which  the  design  has  been 
Fed.  Rep.  50,  following  Providence  so  applied,  the  dutv  is  upon  the  plain- 
Rubber  Co.  V,  Goodyear,  9  Wall.  (U.  tiff  m  his  bill  to  allege  and  not  upon 
S.)  788;  Goodyear  v,  AUyn,  6  Blatchf.  the  defendant  in  his  answer  to  deny 
(U.  S.)  33.  knowledge  of  the  design  or  its  applica- 

Cases  Distinguished  and  Explained,  —  tion  of  such  a  notice  to  the  public  or  to 

In  Providence    Rubber  Co.  v.  Good-  the  defendant  from  which  such  knowl* 

year,  9  Wall.  (U.  S.)  788,  the  decision  edge    must    necessarily    be    inferred, 

evidently  was  that  there  being  no  aver-  Dunlap  v,   Schofield.    153   U.  S.  244; 

ment  in  the  bill  or  in  the  answer  on  the  Lowell  Mfg.  Co.  v.  Hogg,  70  Fed.  Rep. 

subject  of  marking  or  of  notice,  and  no  787. 

objection  to  the  want  of  proof  of  either  1.  See  preceding    notes.     See    also 

fact  being  made  by  the  defendant  at  supra^YAW.  i.  b,  (9)  Of  Notice  of  Patent 

the    original    hearing  in    the    Circuit  — Marking  Article, 

Court,  the  objection  could  not  be  first  8.  Giant  Powder  Co.  v.  Safety  Nitro 

taken  at  the  subsequent  hearing  before  Powder  Co.,  19  Fed.  Rep.  509;  Union 

the  master  and  was  waived.  Switch,  etc.,  Co.  v,  Philadelphia,  etc.. 

In  Goodyear  v,  AUyn,  6  Blatchf.  (U.  R.  Co.,  69  Fed.    Rep.  833.    See  also 

S.)  33,  the  question  before  the  court  was  articles  Answers  in  EQurrv,  vol.  i,  p. 

not  the  recovery  of  damages,  but  the  863;  Pleas  in  Equity. 

granting  of  an  injunction,  a  matter  not  Pisa  of  Ahandrnimwit  —  It  has  been 

touched  by  the  above  section.  decided  that  the  plea  of  abandonment 

Duty  to  Allege  in  Bill^  Not  in  Answer,  will  not  be  sustained  by  such  a  con- 
—  But  the  Supreme  Court  of  the  struction  of  the  proceedings  in  the  Pat- 
United  States  has  decided  that  in  order  ent  Office  as  would  result  in  holding  the 
to  recover  damages  under  this  provi-  claim  of  the  reissue  void,  since  this 
sion  the  duty  of  alleging  and  the  bur-  would  not  be  the  single  point  indicated 
den  of  proving  either  that  the  patented  by  the  plea.  Hutchinson  v,  Everett,  33 
article  was  duly  marked  or  that  notice  Fed.  Rep.  502. 
of  the  patent  and  its  infringement  was  8.  White  v,  Lee,  4  Fed.  Rep.  916. 
given  the  defendant,  is  upon  the  plain-  Statements  of  Law  and  of  Faet,  with 
tik.  Of  course,  therefore,  the  defend-  reference  to  the  interference  of  patent^, 
ant  would  not  have  to  make  such  should  not  be  made  by  plea  but  by  an- 
defense  in  his  answer.  Dunlap  v,  swer.  Lowry  v.  Cowles  Electric  Smelt- 
Sthofield.  152  U.  S.  244.  Distinguishing  ing,  etc.,  Co.,  56  Fed.  Rep.  488. 
and  explaining  Providence  Rubber  Co.  Whore  Aeoonnting  or  DiieoTorj  ffooeo- 
V,  Goodyear,  9  Wall.  (U.  S.)  788:  Good-  larj.  —  A  plea  to  a  suit  in  equity  admit- 
year  v,  Allyn,  6  Blatchf.  (U.  S.)  33;  ting  liability  to  account,  but  furnishing 
Herring  v.  Gage,  15  Blatchf.  (U.  S.)  no  account,  nor  the  material  for  mak- 
124;  New  York  Pharmical  Assoc,  v,  ing  one,  is  bad.  Statements  that  de- 
Tilden,  21  Blatchf.  (U.  S.)  I90;  Allen  v.  fendant  was  to  keep  accounts  and 
Deacon,  10  Sawy.  (U.  S.)  210.    To  the  render  statement,  etc.,  should  be  made 
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question  is  to  be  presented,  a  plea  is  generally  appropriate.' 

(2)  Non-infringement  —  PftUnt  H©t  Infrinftd.  —  The  defense  of 
non-infringement  of  the  patent,  even  though  it  be  the  single 
issue,  must  always,  it  would  seem,  be  tried  under  an  answer,  and 
a  plea  setting  up  this  defense  will  be  stricken  out.* 

Vo  Infriiifemeiit  by  D«fendant.  —  But  though  it  is  true  that  the 
naked  question  of  infringement  cannot  in  a  suit  in  equity  be 
raised  by  plea,  it  is  equally  true  that  where  the  infringement 
complained  of  has  not  been  committed  by  the  defendant,  but  by 
another  person,  this  issue  may  be  presented  by  plea.' 

r.  Requisites   of  Answer    or  Plea — (i)  In   General. — 

The    Aniwer   should    be    responsive,^  and     its    allegations    dis- 
tinct and   unequivocal.'     It    should    not    contain    inconsistent 

by  way  of  answer,  that  the  plaintiffs  445:  Hubbell  t^.  De  Land,  14  Fed.  Rep. 

may  have  the  discovery  they  seek  and  471;   Jones  v,    Berger,    58   Fed.    Rep. 

that  the  case  may  take  its  usual  course  1006;     Korn    v,    Wiebusch,     33     Fed. 

and  go  to  a  master,  if  necessary,   to  Rep.  50. 

have  the  account  properly  made  up.  3.  Leatherbee  z'.  Brown,  69  Fed.  Rep. 

White  V,  Lee,  4  Fed.  Rep.  916.  590;  Boston  Woven  Hose  Co.  v.  Star 

Prior  Patent  or  Boeoription.  —  1 1  is  held  Rubber  Co. ,  40  Fed.  Rep.  167 ;  Mergen- 

that  the  clear  purport  of  Rev.  Stat.,  thaler  Linotype  Co.  t/.  Ridder,  65  Fed. 

§  4920,  is  that  the  defense  that  the  in-  Rep.  853. 

vention  was  patented  or  described  in  a  4.  Sargent  v,  Larned,  2  Curt.  (U.  S.) 

printed    publication    prior  to  its  sup-  340,  21  Fed.  Cas.   No.  12,364,  holding 

posed  invention  by  the  patentee  must,  that    where    the    bill    alleges    that   a 

in  a  suit  in  equity,  be  set  up  in  an  an-  controversy  existed  concerning  the  vio- 

swer  and    not   by   a    technical    plea,  lation  of  the  patent,  and  that  an  agree- 

Carnrick?/.  McKesson,  8  Fed.  Rep.  807.  ment  or  compromise  was  made  by  the 

1.  Yalidity  of  Patent.  —  In  a  suit  in  complainant  to  avoid  litigation  and  be- 

equity  for  the  infringement  of  reissued  cause  the  defendant  was   not  pecuni- 

letters   patent,   it  is    proper   under  a  arily  responsible,  and  the  answer  says 

special  plea  to  litigate  a  single  question  nothing  on  either  of  these  points,  but 

of  the   validity  of  a  reissued  patent,  goes  into  the   history  of    the  contro- 

Such  a  defense  need  not  be  setup  in  versy,  which  was  compromised,  the  an- 

the  form  of  an  answer,   but  may  be  swer    is    not    responsive    and    is   not 

specially  pleaded,  and  it  will   not  be  evidence. 

stricken  from  the  files  as  improperly  in-  5.  An  Allegation  that  a  BeiMne  Was 

terposed,  nor  will  it  be  ordered  to  stand  Obtained  under  Falie  Preteniei  should  be 

as  an  answer  to  the  bill.     Hubbell  v,  made    in    distinct  language    without 

Dd  Land,    14  Fed.    Rep.   471.     Citing  equivocation.      Doughty    v.    West,   2 

Wilder  v.  Gayler,  i  Blatchf.  (U.  S.)  597;  Fisher  Pat.  Cas.  553,  7  Fed.  Cas.  No. 

Evans  v.  Eaton,  3  Wheat.  (U.  S.)  454:  4,029. 

Day  V.  New  England  Car-Spring  Co.,  Clear  and  Vneonditlonal  Ime  as  to  VoT- 

3  Blatchf.  (U.  S.)  181,  which  were  all  elty.  —  Persons  sued  as  infringers  are 

actions  at  law,  and  distinguishing  Bird-  allowed  to  put  in  issue  the  novelty  of 

sail  z/.  Perego,  5  Blatchf.  (U.  S.)  251,  the  alleged  invention;    but  the   issue 

and  Sharp  v,  Reissner,  20  Pat.  Off.  Gaz.  tendered,  whether  In  a  suit  in  equity  or 

1 161,  which  were  suits  in  equity.  an  action  at  law,  ought  to  be  clearly 

The  Jnrisdiotion  of  a  Oonrt  of  Equity  expressed  and  unconditional,  as  the  let- 
may  be  objected  to,  because  of  the  ex-  ters  patent,  when  introduced  in  evi- 
piration  of  the  patent,  by  a  plea.  Edi-  dence,  are  presumed  to  be  valid  till  the 
son  Electric  Light  Co.  v,  U.  S.  Electric  contrary  is  shown.  Conditional  de- 
Lighting  Co.,  35  Fed.  Rep.  134.  nials  in  such  cases  are  not  regular,  but 

Laohes  of  the  plaintiff  in  seeking  re-  if  the  respondent  intends  to  contest  the 

lief  may  be  presented  by  plea.    Edison  novelty  of  the  invention,  his  denial  in 

Electric  Light  Co.  v,  U.S.  Equitable  L.  that  behalf  should  be  explicit  and  un- 

Assur.  Soc,  55  Fed.  Rep.  478.  qualified.     Graham  v.  Mason,  4  Cliff. 

S.  Sharp  v,  Reissner,   9   Fed.   Rep.  (U.  S.)  88,  10  Fed.  Cas.  No.  5.671. 
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defenses,^  or  immaterial  allegations.' 

A  Plea  should  not  be  negative  nor  merely  deny  the  allegations 

of  the  bill,*  nor  should  it  tender  more  than  one  distinct  issue.^ 

All  tht  TkMto  B^litd  On  which  constitute  the  defense,  whether  a 

1.  Auwor  ATerring  InTaliditj  of  Pftt-  the  use  thereof.  It  was  held  that  these 
tnt  and  Uoenso  Oiantod.  —  The  defenses  were  matters  pertinent  to  the  issues  and 
that  the  patent  is  invalid  and  that  the  which  must  be  considered  in  determin- 
defendants  are  licensees  of  the  pat-  ing  the  relief  to  be  granted  in  case  the 
entees  or  assignees,  are  not  inconsist-  decree  should  be  for  the  complainant; 
ent  and  may  be  set  up  together  in  the  and  the  fact  that  they  might  not  con- 
answer.  National  Mfg.  Co.  v,  Meyers,  stitute  a  bar  to  the  complainant's  rights 
7  Fed.  Rep.  355;  Providence  Rubber  of  recovery  did  not  render  them  im ma- 
Co.  V.  Goodyear,  9  Wall.  (U.  S.)  788.  terial.  Sun  Vapor  St.  Light  Co.  v. 
See  also  Brooks  v,  Stolley,  3  McLean  Cedar  Rapids,  39  Fed.  Rep.  698. 
(U.  S.)  523.  8.  Flea  Denying  ATeirm«nti  hut  Setting 

AnuindnMnt  to  Admit  Ineonsiitent  Do-  Up  AArmatlTe  Mattor.  —  A  plea  which 
fanfat.  —  In  a  suit  on  a  patent,  by  the  denies  the  anticipatory  allegation  in  the. 
consent  of  the  defendants,  a  final  de-  bill  for  infringement  that  a  foreign 
cree  was  rendered  wherein  the  plain-  patent  was  granted  for  a  certain  num- 
tiff's  patent  was  adjudged  to  be  valid,  ber  of  years  and  was  in  full  force  and 
and  the  defendants  liable  in  a  certain  effect  when  the  suit  was  brought,  and 
sum  for  infringing  the  same.  The  de-  alleges  that  such  patent  was  granted 
fendants,  by  an  agreement  in  writing,  for  a  less  number  of  years  than  alleged 
declared  that  they  admitted  and  ac-  and  was  issued  prior  to  the  one  granted 
knowledged  the  validity  of  the  plain-  by  the  United  States,  that  the  foreign 
tiff's  patent  in  every  particular  as  to  patent  has  expired,  causing  the  expira^ 
originality  and  priority  of  invention,  tion  of  the  United  States  patent,  and 
novelty,  and  utility.  In  a  second  suit  for  these  reasons  a  court  of  equity  has 
on  the  same  patent,  between  the  same  no  jurisdiction,  is  sufficient  in  form  and 
parties,  this  agreement  was  set  up  in  substance.  It  is  a  negative  plea  only 
the  answer  of  the  defendants,  and  it  in  so  far  as  it  denies  the  anticipatory 
was  further  averred  therein  that  they  averments  of  the  bill,  but  affirmative 
did  not  intend  to  question,  dispute,  op-  as  to  all  other  facts  set  forth.  Edison 
pose,  or  obstruct  the  validity  of  the  re-  Electric  Light  Co.  v.  U.  S.  Electric 
issued  letters  patent  granted  to  the  Lighting  Co.,  35  Fed.  Rep.  134. 
plaintiff,  etc.  Under  these  circum-  Mero  Denial  of  Allogatloni.  —  A  plea  to 
stances  the  court  held  that  the  defend-  a  bill  in  equity  for  the  infringement  of 
ants  would  not  be  permitted  to  amend  five  letters  patent,  alleging  that  the  pat- 
their  answer  for  the  purpose  of  denying  ents  set  forth  in  the  bill  are  for  sep« 
the  novelty  and  utility  of  the  plaintiff's  arate  and  distinct  inventions  (a  fact 
patent,  thereby  inserting  averments  in  shown  in  the  bill),  and  are  not  con- 
direct  conflict  with  the  terms  of  their  nected  together  or  conjointly  embodied 
solemn  agreement,  and  inconsistent  in  any  of  the  machines  used  or  sold  by 
with  their  answer.  Pentlarge  v.  Bees-  the  defendant,  amounts  merely  to  a  de- 
ton,  15  Blatchf.  (U.  S.)  347,  19  Fed.  nial  of  the  allegations  of  the  bill,  is  bad 
Cas.  No.  10,964.  in   substance,  and   will   be  overruled. 

8.  Allegationi  Hold  Katorial  and  Perti-  Matthews  v.  Lalance,  etc.,  Mfg.  Co.,  2 

nont.  —  A  bill  charged  that  the  defend-  Fed.  Rep.  332. 

ant  had  caused  to  be  made,  and  was  4.  Flos  Denying  Infiringomont  and  Atot- 

using  upon  its  streets,  a  large  number  ling  Infiringor.  —  A  plea  setting  up  that 

of  lamps  which  infringed  upon  the  pat-  the  defendant  never  made,  used,  or  sold 

ent  owned  by  complainant,  and  that  it  any  article  embodying  the  invention  of 

was  making  large  profits  therefrom  on  the  patent  in  suit,  and  that  the  alleged 

which  discovery  was  prayed.     In  re-  infringement  complained  of  was  com- 

sponse  to  this  demand,  the  answer  set  mitted,  if  at  all,  solely  by  a  corporation 

forth  the  facts  touching  an  agreement  of  which  he  was  treasurer,  is  not  objec* 

with  an  electric  light  company  for  fur-  tionable  as  presenting  more  than  one 

nishing  lights,  the  ownership  of   the  issue.     Lealherbee  v.  Brown,  69  Fed. 

posts  and  lamps,  and  the  price  paid  for  Rep.  590. 
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plea  or  answer  is  filed,  should  be  stated.^ 

(2)  Anticipation  —  (a)  Jwt^M  Showing  Prior  Most.  — -  Where  a  prior 
patent  is  relied  on,  the  substantive  facts  constituting  the  defense 
should  be  averred,  and  enough  be  stated  to  show  that  the  prior 
patent  had  really  been  granted.* 

(b)  Timt  of  PnbUo  Vm  or  flalo.  —  Where  public  use  or  sale  prior  to 
the  plaintiff's  application  for  a  patent  is  relied  on,  it  must  allege 
that  such  use  or  sale  was  more  than  two  years  before  the  applica- 
tion, in  order  to  constitute  the  statutory  defense.* 

(0)  Stotomont  of  Vtmoo,  Batoi,  Saddoiiooi,  and  PUeoo.  —  Tho  Stotnto  Boqniroi 
that  in  notices  in  the  answer  as  to  proof  of  previous  invention, 
knowledge,  or  use  of  the  thing  patented,  the  defendant  shall  state 
the  names  of  patentees,  and  the  dates  of  their  patents,  and  when 
granted,^   and  also  the  names  and   residences  of  the  persons 

1.  ATormont     of     Ooniidaration     for  S.  Allogation  that  InTontion  Was  Pat- 

Ueenio.  —  A  plea  of  a  license  upon  "  a  ontod.  —  An  answer  not  setting  forth 

good  and  sufficient  consideration  "  is  that  the  invention  was  patented  to  any 

insufficient  where  it  does  not  allege  one,  but  that  it  was ''fully  described  and 

what  the  consideration  was.    Jones  v.  publicly  made  known  in  several  pat-* 

Berger,  58  Fed.  Rep.  1006.  ents/'  mentioning  the  names  and  dates 

ATormonts  Conoorning  Payment  of  Soy-  of  the  same,  does  not  sufficiently  set  up 

alty.  —  A  plea  alleging  a  license  con-  the  defense  of  anticipation,  for  the  in- 

ditioned  upon  the  payment  of  a  royalty,  vention  might  have  been  described  and 

not  alleging  that  the  royalty  had  been  publicly  made  known  by  a  patent  with- 

paid,  nor  any  exduse  for  its  nonpay-  out    being     patented.       Saunders    v. 

ment,   is  not  a  good  plea.    Jones  v,  Allen,  53  Fed.  Rep.  109. 

Berger.  58  Fed.  Rep.  1006.  Snilloiont  ATormonts  to  Balsa  Question 

TnsnfBeient  ATorments  of  Ignoranoe  of  of  Priority. — An  answer  expressly  deny- 

Patent.  —  In      Winchester     Repeating  ing  that  the  patentee  was  the  first  and 

Arms  Co.  v.  American  Buckle,  etc.,  original  inventor  of  the  improvement 

Co.,  54  Fed.  Rep.  703,  the  answer  did  involved  and  setting  up  prior  patents 

not  aver  that  the  defendant,  before  it  in  justification  of  the  defendant's  use 

made  the  articles,  was  ignorant  of  the  of  the  device  is  sufficient  to  raise  the 

existence  of  the  complainant's  patent,  question    of  priority.       Pennsylvania 

and  did  not  set  up  ignorance  that  such  Diamond-Drill  Co.  v,  Simpson,  29  Fed. 

manufacture  was  an  infringement,  but  Rep.  288. 

cautiously  alleged  that  it  was  not  duly  8.  Agawam  Co.  v,  Jordan,  7  WalL 

notified  by  the  complainant  or  by  any  (U.  S.)  583;  Bates  v.  Coe,  98  U.  S.  31. 

-one  for  it.    It  was  held  that  the  answer  ATorment  of  Knowledge  or  Consent.  — 

did  not  meet  the  requirement  that  a  de-  An  answer  averring  public  use  and  sale 

fendant  who  relies  upon  want  of  knowl-  need  not  aver  that  it  was   with  the 

edge  upon  his  part  of  the  actual  exist-  knowledge,  consent,  and  acquiescence 

ence  of  the  patent  should  aver  the  same  of  the  inventor.      Campbell    v.   New 

in  his  answer.  York,  35  Fed.  Rep.  505. 

Snilloienoy  of  Plea  Setting  Forth  Prior  4.  Roemer  v.  Simon,  95  U*  S.  214; 
Foreign  Patent.  —  Where  the  expiration  Bates  v»  Coe,  98  U.  S.  31 ;  La  Baw  v, 
of  a  foreign  patent  is  relied  upon  to  Hawkins,  14  Fed.  Cas.  No.  7,960;  Kel- 
show  the  expiration  of  the  patent  in  leher  v.  Darling,  4  Cliff.  (U.  S.)  424,  14 
this  country,  a  plea  setting  forth  the  Fed.  Cas.  No.  7,653. 
foreign  patent,  according  to  its  tenor  Distinetion  Between  Prior  Patent  and 
or  legal  effect,  and  averring  the  sub-  Previons  InTontion.  —  In  order  to  come 
stantive  facts  relied  on  as  a  defense,  is  under  the  provision  of  the  statute  which 
sufficient  in  form  without  making  pro-  authorizes  the  defense  '*  that  the  im- 
fert  of  such  patent  or  setting  out  in  provement  had  been  patented  or  de- 
detail  any  of  the  evidential  facts  to  show  scribed  in  some  printed  publication 
that  it  was  a  valid  grant  of  letters  pat-  prior  to  the  supposed  invention,"  the 
ent.  Edison  Electric  Light  Co.  v.  U.  S.  patent  or  publication  relied  on  must  be 
Electric  Lighting  Co.,  35  Fed.  Rep.  134.  prior  in  point  of  time  to  the  patent  in 
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alleged  to  have  invented  or  to  have  had  prior  knowledge  of  the 
thing  patented,  and  where  and  by  whom  it  had  been  used.^ 

suit.    And  it  is  perhaps  true  in  respect  the    answer    denies  the  infringement 

to  any  form  of  defense  that  if  a  patent  and  avers  a  prior  use  and  sale  of  the 

is  referred  to  simply  by  number  and  invention,  but  no  notice  is  given  to  the 

date,  without  averment  of  earlier  inven-  complainant  of  any  special  matters  to 

tion  and  issue  or  of  the  date  of  the  be  proved  in  support  of  such  general 

application  upon  which  it  is  gran  ted,  evi-  allegations,  they  will  not  be  noticed  by 

dence  of  these  particulars  would   not  the  court.     Odiome  v,  Denney,  i8  Fed. 

be  competent,  because  not  within  the  Cas.  No.  10,431. 

issue.  But  when  the  answer  is  framed  laraffioient  Allegation  of  Prior  Uio.  — 
to  show,  not  a  prior  patent  or  publica-  An  allegation  in  an  answer  in  equity 
tioQ,  but  that  the  grantee  of  the  patent  that  a  prior  machine  was  built  by  a 
in  suit  was  not,  and  that  the  patentee  person  named  is  not  an  allegation  of 
of  a  patent  of  later  date  issued  upon  prior  use  by  that  person.  Tatum  v, 
an  earlier  application  was,  the  first  in-  Eby,  60  Fed.  Rep.  408. 
ventor,  the  fact  which  the  statute  de-  DaAnitoiiOM  in  Mating  Setidonee.  —  If 
Clares  to  be  a  defense  can  be  established  the  place  of  residence  of  a  witness  is 
by  any  proof  which  under  the  ordinary  a  small  town,  it  is  sufficiently  definite  to 
rules  of  evidence  is  admissible.  Barnes  merely  give  the  name  of  the  town,  for 
Automatic  Sprinkler  Co.  v,  Walworth  slight  inquirv  would  find  him  if  he  were 
Mfg.  Co.,  60  Fed.  Rep.  605,  affirming  there,  though  a  different  rule  would  be 
51  Fed.  Rep.  88,  distinguishing  B^Xts  applied  to  a  larger  city.  Lock  r.  Penn- 
V,  Coe,  98  U.  S.  31.  sylvania  R.  Co.,  15  Fed.  Cas.  No.  8.438. 
1.  Act  1870,  §  61;  Rev.  Stat.,  §  4920;  Votieo  of  Vamos  and  Beiidonooi  Hold 
Roemer  f.  Simon,  95  U.  S.  314;  Bates  Soffioient.  —  In  a  suit  in  equity  for 
V.  Coe,  98  U-.  S.  31;  Agawam  Co.  v,  infringement  the  answer  of  the  defend- 
Jordan,  7  Wall.  (U.  S.)  583;  Seymour  ants  showing  they  were  residents  of  a 
V,  Osborne,  11  Wall.  (U.  S.)5i6;  Searls  certain  place  gave  notice  that  they  were 
V.  Bouton,  12  Fed.  Rep.  140;  Steven-  prepared  to  prove  that  certain  named 
son  V.  Magowan,  31  Fed.  Rep.  824;  persons  who  were  the  respondents 
Tatum  V.  Eby,  60  Fed.  Rep.  408;  Dia-  themselves  had  for  over  four  years 
mond  Match  Co.  v,  Schenck,  71  Fed.  prior  to  the  application  for  the  patent  in 
Rep.  521;  Smith  v,  Frazer,  5  Fisher  suit  used  and  sold  the  articles  de- 
Pat.  Cas.  543,  22  Fed.  Cas.  No.  13,048;  scribed  in  the  patent.  It  was  objected 
Kelleher  v.  Darling,  4  Cliff.  (U.  S.)  424,  that  the  answer  did  not  state  the  names 
14  Fed.  Cas.  No.  7,653;  Orr  v,  Merrill,  and  places  of  residence  of  the  persons 
I  Woodb.  &  M.  (U.  S.)  376,  i8  Fed.  by  whom  and  where  the  articles  were 
Cas.  No.  10,591;  Decker  c/.  Grote,  10  used.  The  court  held  that  the  object 
Blatchf.  (U.  S.)  331,  7  Fed.  Cas.  No.  of  the  statutory  requirement  was  to  ap- 
3,726;  Graham  v.  Mason,  4  Cliff.  (U.  prise  the  plaintiff  of  the  nature  of  the 
S.)  88,  10  Fed.  Cas.  No.  5,671.  evidence  which  he  must  be  ready  to 
Boqniiito  Cortainty.  —  Where  prior  meet  at  the  trial,  and  that  the  answer 
knowledge  and  use  are  alleged,  the  substantially  and  fully  accomplished 
plaintiff  must  be  informed  of  the  name  this.  Anderson  v.  Miller,  129  U.  S.  70. 
and  residence  of  the  person  possessing  Partioolar  Plaoeo  of  Bnsinost  Whore 
such  knowledge,  and  of  the  place  Patont  Used.  —  Where  the  answer  fur- 
where  such  use  occurred;  but  it  was  nishes  not  only  the  name  of  the  county, 
not  intended  to  dispense  with  the  ne-  but  the  localities  therein,  which  are 
cessity  of  inquiry  and  research  on  the  precisely  indicated  by  the  names  of 
part  of  the  patentee.  The  notice  is  three  several  mining  establishments 
only  a  guide  to  the  sources  of  the  de-  where  the  use  is  alleged  to  have  oc- 
fendant*s  proofs.  If  they  are  indicated  curred.  no  more  is  required.  Smith  v, 
with  such  distinctness  that  the  com-  Frazer,  5  Fisher  Pat.  Cas.  543,  22  Fed. 
plainant  can  readily  identify  and  resort  Cas.  No.  13.048. 

to  them,  the  purpose  of  the  law  is  an-  ffamos  of  Wltnoiioo  Expected  to  ProTO 
swered.  Smith  v,  Frazer,  5  Fisher  Prior  Use.  —  There  are  reported  cases  to 
Pat.  Cas.  543,  22  Fed.  Cas.  No.  13,048.  the  effect  that  the  names  of  the  wit- 
Allegation  of  tpedal  Matters.  —  In  a  nesses  by  whom  it  is  expected  to  prove 
suit  in  equity  for  an  injunction,  etc.,  the  alleged  prior  use  or  knowledge 
for  infringement  of  letters  patent  where  should  be  stated  in  the  answer.     Rich- 
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(3)  Description  in  Printed  Publication.  —  If  the  defendant  relies 
on  the  description  of  the  plaintiff's  invention  in  a  prior  printed 
publication,  he  must  aver  this  fact  directly  and  not  by  way  of 
inference.* 

(4)  Abandonment.  —  The  facts  on  which  the  pleader  relies  as 
showing  abandonment  should  be  stated  definitely.* 

(5)  Fraudulently  Obtaining  Patent.  —  Where  the  defendant 
alleges  that  the  patentee  fraudulently  and  surreptitiously  obtained 
a  patent  for  that  which  he  knew  was  invented  by  another,  the 
answer,  to  set  up  the  statutory  defense,  must  further  allege  that 
such  other  party  was  at  the  time  using  reasonable  diligence  in 
adapting  and  perfecting  the  invention.' 

(6)  Specification  Containing  More  or  Less  than  Necessary.  —  An 
answer  alleging  in  the  language  of  the  statute  that  the  specifica- 
tions as  made  contain  less  than  the  whole  truth  relative  to  the 
invention,  and  more  than  was  necessar)'  to  produce  the  desired 
effect  which  the  law  assigns  to  the  specification,  is  too  general  to 
require  the  attention  of  the  court  where  the  details  of  fraud  or 
subterfuge  are  not  specifically  set  up.* 

d.  Objections  to  Answer.  —  Where  no  objection  is  made 
previous  to  the  final  hearing  to  the  lack  of  notice  in  the  answer 
of  the  special  matters  of  defense  or  the  sufficiency  of  notice,  as, 
for  instance,  where  it  is  defective  in  not  stating  the  names  or 
dates  or  residences  or  places  of  use  as  required,  the  objection  will 
be  waived.* 

ardson  v,  Lockwood,  6  Fisher  Pat.  Cas.  invention  was  not  made  earlier  than  a 

454.     See   also    supra^    note,     p.    88.  certain  date  and  had  been  previously 

But  it  is  believed  that  these  cases  have  described. 

been  overruled  by  the  Supreme  Court,  8.  DeflnitMMM  and  Cortainty. — Thede- 

and  it  is  not  necessary  to  give  notice  of  fense  of  abandonment  should  be  made 

Che  names  of  the  witnesses  intended  to  by  averments  to  that  effect  sufficiently 

be  called  to  prove  the  defense.    Roemer  specific  and  clear  to  be  understood  and 

V.  Simon,  95  U.  S.  214;  Woodbury  Pat-  not  in  general  and   indefinite  terms. 

ent  Planing-Mach.  Co.  v.  Keith,  loi  U.  Western  Electric  Co.  v,  Sperry  Electric 

S.  480;  Allis  V,  Buckstaff.  13  Fed.  Rep.  Co.,  58  Fed.  Rep.  186. 

879.  8.  Agawam  Co.  v.  Jordan,  7  Wall. 

Auwer  under  Oath.  —  It  is  not  neces-  (U.  S.)  583. 
sary  that  the  answer  stating  prior  use  Statement  of  Intarfsrenee  Proceedings, 
or  knowledge,  and  the  names  and  resi-  —  Where  the  defendants  rely  upon  the 
dences,  places,  etc..  should  be  under  facts  surrounding  interference  pro- 
oath.  Campbell  r.  New  York,  45  Fed.  ceedings  to  establish  the  above  de> 
Rep.  243.  fense,  they  cannot   prove  these   facts 

1.    Westinghouse  Electric,  etc.,  Co.  without    alleging    them,    and    conse- 

V.  Stanley,  65  Fed.  Rep.  321,  wherein  quently  an  exception  proceeding  upon 

it  was  held  that  a  plea  alleging  that  the  theory  that  the  allegations  which 

the  defendant  company  **  became  and  describe  the  interference   proceedings 

were   fully  advised"  that  the  inven-  are  scandalous  and  impertinent  will  be 

tion  dated    no  further    back    than   a  overruled.     Ecaubert  v,  Appleton,  47 

certain   date,  and   that  the  examiner  Fed.  Rep.  893. 

found,  as  was  the  fact,  that  the  inven-  4.  American   Sulphite   Pulp    Co.   v. 

tion  had  been  described  in  prior  publi-  Howland  Falls  Pulp  Co.,  70  Fed.  Rep. 

cations,  was  bad,  because  the  allega-  986. 

tions   were   from  inference  and    they  5.  Roemer  v,  Simon,  95  U.  S.  214; 

were  not  distinct  allegations  that  the  Woodbury  Patent  Planing-Mach.  Co. 
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e.  Amendment  of  Answer.  —  If  the  answer  does  not  con- 
tain the  requisite  and  sufficient  notice,  an  amendment  may, 
under  some  circumstances,  be  allowed  to  make  the  evidence 
admissible  or  the  case  complete.^  But  there  must  be  some 
reason  for  allowing  the  amendment  and  some  prospect  that  the 
defense  thereby  introduced  will  be  sustained,  else  the  amend- 
ment will  not  be  allowed.* 

6.  Demurrer  —  a.  In  General.  —  The  general  principles  gov- 
erning demurrers  are  applicable  and  have  been  applied  in  suits 
for  the  infringement  of  patents.' 

V.  Keith,  loi  U.  S.  480;  Webster  Loom  invention  had  been  issued,  and  super- 
Co.  V.  Higgins,  105  U.  S.  580;  Zane  v.  added  to  this  it  was  alleged  ihat  the 
Soffe,  no  U.  S.  200;  Brown  r.  Hall,  6  supposed  invention  had  previously 
Blatchf.  (U.  S.)  405;  Allis  v.  Buckstaff,  been  known  to  and  used  by  many  other 
13  Fed.  Rep.  879;  Western  Electric  Co.  persons  to  the  respondents  unknown, 
r.  Sperry  Electric  Co.,  58  Fed.  Rep.  whose  names  they  prayed  might  be  in- 
186;  Barker  r.  Stowe,  15  Blatchf.  (U.  serted  in  the  answer  when  discovered, 
S.)  49,  2  Fed.  Cas.  No.  994;  Saunders  it  is  competent  for  the  court  to  permit 
t*.  Allen,  53  Fed.  Rep.  109;  Lock  t/.  such  names  to  be  inserted  by  an 
Pennsylvania  R.  Co.  15  Fed.  Cas.  No.  amendment  nunc  pro  tunc,  Roemer  r. 
8,438.  Simon,  95  U.  S.  214. 

IxoepCioiii  to  Aniwer.  —  Objections  EvidoiiM  of  Prior  Uio,  etc.,  which  was 
on  account  of  defects  in  the  answer  re.  not  admissible  under  the  original  an- 
lating  to  the  name,  place  of  residence,  swer  for  want  of  proper  allegations,  it 
etc.,  should,  in  general,  be  taken  by  has  been  held,  will  not  be  made  ad- 
exceptions,  as  they  are  the  proper  sub-  missible  by  an  amendment.  Roberts 
jects  of  amendments  under  special  v.  Buck,  i  Holmes  (U.  S.)  224,  20  Fed, 
orders.  Graham  v.  Mason,  4  Clin.  (U.  Cas.  No.  11,897,  distinguished  in  Allis 
S.)  88,  10  Fed.  Cas.  No.  5,671.  r.  Bucksuff,  13  Fed.  Rep.  884.  in  which 

1,  See  article  Amendments,  vol.  i,  p.  case  the  parties  agreed  that  if  the  court 

458,  and  the  following  cases:  Roemer  decided  to  grant  the  amendment,  the 

V.  Simon,  95  U.  S.  214;  Babcock,  etc.,  testimony  taken  before  the  allowance 

Co.   V.  Pioneer    Iron- Works,   34  Fed.  of  the  amendment  might  be  considered 

Rep.  338;    Campbell  v.  New  York,  45  as  in  the  case  to  the  same  extent  as  if 

Fed.  Rep.   243;    Roberts   v.    Buck,    i  taken  under  the  amended  answer.    The 

Holmes  (U.  S.)  224,  20  Fed.  Cas.  No.  court,  therefore,  allowed   the  amend- 

11,897;  Allis  z/.  Buckstafif,  13  Fed.  Rep.  men:  upon  terms  and  considered  the 

884.  evidence. 

Sridoneo  Mado  Admissible  by  Amend-  Oroond  for  Setting  Aside  Order  Allowing 

ment  —  Where  prior  patents,  material  Amendment. —  It  is.no  ground  for  set 

to  questions  of  anticipation,  were  not  ting  aside  an  order  allowing  an  amend- 

set  up  in  the  answer,  nor  formally  put  ment,  that  an  affidavit  supporting  tha 

in  evidence,  but  were  treated  as  regu-  motion    for    the   amendment   gave    e 

larly  in  the  case  for  that  purpose  on  wrong  impression,  where  no  falsehood 

the  argument  and  in  the  consideration  or  fraud   had  been  employed.    Camp- 

of  the  case,  a  motion  to  amend  the  an-  bell  r.  New  York,  45  Fed.  Rep.  243. 

swer  and  to  allow  the  patents  as  being  2.  Seibert  Cylinder  Oil-Cup  Co.   v. 

formally  in  evidence  will  be  granted  Newark  Lubricator  Mfg.  Co.,  35  Fed. 

to  make  the  case  complete.     Babcock,  Rep.  50^;    Hicks  v.  Otto,  17  Fed.  Rep. 

etc.,   Co.   V,   Pioneer    Iron-Works,   34  539;  Geier  v,  Goetinger,  10  Fed.  Cas. 

Fed.  Rep.  338.  No.     5,299;      Webster    Loom    Co.    v. 

Amendment   Vnno    Pro    Tnno.  —  And  Higgins,  13  Blatchf.  (U.  S.)  349,  29  Fed. 

where  in  a  suit  for  infringement  the  Cas.  No.  17,341. 

answer   gave  due  notice  that  the  in-  8.  Olijeetions  to  Snrplnsagt.  —  Allega- 

vention   was  issued  by  and  known  to  tions  in  the  bill  relative  to  what  took 

certain  persons  therein  named,  slating  place  in  the  Patent  Office  when  interfer- 

the  names  and  residences  of  the  persons  ence  proceedings  were  pending  will  be 

alleged  to  have  had  such  prior  knowl-  deemed  surplusage.     The    objection, 

edge   and   where  and   by   whom    the  however,  cannot  be  raised  by  demurrer 
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If  tlM  Bill  0Mt  Vot  Contain  the  BoqoisiU  AUegationi  to  sustain  the  suit 
and  IS  defective  on  its  face,  it  may  be  demurred  to  according  to 
the  general  rules  governing  demurrers.* 

i.  Invalidity  of  Patent  — (i)  WAen  Applicable. —VfhxX^ 
patent  cases  are  usually  disposed  of  upon  bill,  answer,  and  pruof, 
it  is  well  settled  that  if  the  patent  is  manifestly  invalid  on  its 
face,  as  for  want  of  invention  or  novelty,  the  question  may  be 

but    only    by  exceptions   to  the  bill.  AUegaHons   Relative    to    Prior    Use^ 

lllingworth  f.  Atha,  43  Fed.  Rep.  141.  Sale^  etc.^  Lacking  or  Defective,  —  Con- 

Oqaetion  to  Imanee  of  Ii^nnelion,  —  solidated   Brake-Shoe  Co.    v,   Detroit 

The  objection  that  the  issuance  of  an  Steel,  etc.,  Co.,  47  Fed.  Rep.  894;  Coop 

injunction  would  be  against  public  poi-  v.  Dr.  Savage  Physical  Development 

icy  cannot  be  taken  by  demurrer.    The  Institute,  47  Fed.  Rep.  899;    Krick  v. 

question  is  addressed  not  to  the  juris-  Jansen,  52  Fed.  Rep.  823. 

diction  of  the  court,  but  to  its  discie-  Allegations  Relative  to    Infringement 

tion,  the  exercise  of  which  cannot  be  Wanting  or  Defective, —  Diamond  Match 

determined  upon  the  bill  alone.     Bragg  Co.  v,  Ohio  Match  Co.,  80  Fed.  Rep. 

Mfg.  Co.  t/.  Hartford,  56  Fed.  Rep.  292.  117;  American  Solid  Leather  Button 

1.  Tho  BiU  May  Bo  Domnrrod  to  for  the  Co.  v.  Empire  State  Nail  Co.,  50  Fed. 

following  defects  among  others:  Rep.  929;  Putnam  v,  Hollender,  6  Fed. 

Allegations  of  Title,  Ownerships  or  In-  Rep.  882;  Fischer  v,  O'Shaughnesscy. 

terest^  Lacking  or  Insufficient,  —  Krick  6  Fed.  Rep.  92.     See  Indurated  Fibre 

V.  Jansen,  52  Fed.  Rep.  823;  Jaros  Hy-  Industries  Co.  v,  Grace,  52  Fed.  Rep. 

gienic   Underwear  Co.  v.  Fleece  Hy-  124. 

gienic   Underwear  Co.,   60  Fed.    Rep.  Multifariousness  or    Insufficiency    of 

622;     Kaolatype     Engraving     Co.    v.  Allegations     where     Causes    of    Action 

Hoke,   30    Fed.    Rep.    444;     Blair    v.  Joined,  —  Lilliendahl    v,  Detwiller,   18 

Lippincott  Glass  Co.,  52  Fed.  Rep.  226.  red.   Rep.    176;    Barney  v.   Peck,    16 

IVant  or  Defect  of  Parties.  —  Clement  Fed.  Rep.  413;  Diamond  Match  Co.  v. 

Mfg.  Co.  v.  Upson,  etc.,  Co.,  40  Fed.  Ohio   Match   Co.,   80   Fed.    Rep.   117; 

Rep.  471;  Jaros  Hygienic  Underwear  Union  Switch,  etc.,  Co.   v,    Philadel- 

Co.  V,  Fleece   Hygienic  Co.,  60  Fed.  phia,  etc.,   R.  Co.,  68  Fed.  Rep.  913; 

Rep.  622:  Blair  T'.  Lippincott  Glass  Co.,  Griffith   v,   Segar,   29  Fed.    Rep.   707; 

52  Fed.  Rep.  226.  Roemer  v.  Logowitz.  20  Fed.  Cas.  No. 

Allegations   Descriptive    of  Invention  11,996;    Pope   Mfg.   Co.  v.  Marqua,  15 

Lacking  or  Insufficient.  —  Post  v.T.C,  Fed.    Rep.  400;    Hayes  v.   Dayton,   8 

Richards  Hardware  Co.,  25  Fed.  Rep.  Fed.  Rep.  702;    Hayes  v,  Bickelhoupt, 

905;  Electrolibration  Co.  V.  Jackson,  52  11  Fed.  Cas.   No.  6,261^;    Putnam  v. 

Fed.  Rep.  773;  Wise  v.  Grand  Ave.  R.  Hollender,  6  Fed.  Rep.  882;  Fischer  v. 

Co.,  33  Fed.  Rep.  277;  Stirrat  v.  Excel-  O'Shaughnesscy,  6  Fed.  Rep.  92.     See 

sior  Mfg.  Co.,  44  Fed.  Rep.  142.  also    American    Bell    Telephone    Co. 

Allegations  Relative  to  Previous  Pat-  v.  Southern  Telephone  Co.,  34  Fed. 
ents.  or  Descriptions,  Wanting  or  In-  Rep.  803;  Kaolatype  Engraving  Co.  s'. 
sufficient,  —  Diamond  Match  Co.  v,  Hoke,  30  Fed.  Rep.  444. 
Ohio  Match  Co.,  80  Fed.  Rep.  117;  BiU  on  Conneoted  Patents,  Some  Having 
Hanlon  v.  Primrose,  56  Fed.  Rep.  600;  Expired.  —  Where  the  allegations  of  the 
Goebel  v.  American  R.  Supply  Co.,  55  bill  are  sufficient  to  show  a  compact 
Fed.  Rep.  825;  Hutton  v.  Star  Slide  machine,  into  which  several  patents 
Seat  Co.,  60  Fed.  Rep.  747;  Ross  v.  Ft.  enter,  it  is  proper  and  necessary  to 
Wayne,  58  Fed.  Rep.  404;  Edison  complain  upon  all,  and  a  demurrer  be- 
Electric  Light  Co.  v,  Mather  Electric  cause  it  appears  that  some  of  the  pat- 
Co.,  53  Fed.  Rep.  244;  Overman  Wheel  ents  have  expired  will  be  overruled. 
Co.  V.  Elliott  Hickory  Cycle  Co.,  49  Any  question  as  to  the  effect  of  those 
Fed.  Rep.  859;  Consolidated  Brake-  patents  which  have  expired  and  their 
Shoe  Co.  V.  Detroit  Steel,  etc.,  Co.,  47  treatment  upon  the  accounting  with 
Fed.  Rep.  894;  Coop  v.  Dr.  Savage  reference  to  the  machine  or  improve- 
Physical  Development  Institute,  47  ment  as  a  whole,  must  be  left  for 
Fed.  Rep.  899;  American  Cable  R.  Co.  the  hearing.  Russell  v.  Kern,  58  Fed. 
v.  New  York.  42  Fed.  Rep.  60.  Rep.  382. 
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raised  bv  demurrer  and  the  case  determined  upon  the  issue  so 
formed.* 

WhtM  tht  BUI  VomaUy  Ttnd«n  Prof«rt  of  the  letters  patent,  they  are 
thereby  made  a  part  of  the  bill  so  that  matters  relating  to  their 
validity  may  be  raised  by  and  considered  on  demurrer,* 

(2)  Judicial  Notice  on  Demurrer.  —  In  considering  on  demurrer 
the  validity  of  a  patent  the  court  will  take  judicial  notice  of  facts 
of  common  and  general  knowledge,  tending  to  show  that  the 
device  or  process  patented  is  old,  or  lacking  in  invention,'     But 

1.  Richards  v.  Chase  Elevator  Co.,  face  of  the  patent  that  it  lacks  inven« 

158  U.  S.  399'  Strom  Mfg.  Co.  v.  Weir  tion.     Certainly  such  practice  ought  to 

Frog  Co.,  75  red.  Rep.  379;  American  be  encouraged.     Otherwise  the  life  of 

Fibre-Chamois  Co.  v,  Buclcskin  Fibre  a  worthless  or  invalid  patent  might  be 

Co.,    73    Fed.    Rep.    508;     Cleveland  prolonged*  and  sums  exacted  by  way 

Faucet  Co.   v,   Vulcan  Brass  Co.,  73  of  compromise  from  users  by  reason 

Fed.  Rep.  505;   Caldwell  v,  Powell,  71  of  the   dread  of  the   heavy  expenses 

Fed.   Rep.   970;    Davock    v,   Chicago,  attending  the  taking  of  testimony  and 

etc.,  R.  CO.,  69  Fed.  Rep.  468;  Drain-  other  matters  necessary  to  the  prepara- 

age  Constr.  Co.  v,  Engelwood  Sewer  tion  of  patent  suits  for  final  hearing." 

Co.,    67    Fed.    Rep.    141;    Hanlon  v,  Strom  Mfg.  Co.  v.  Weir  Frog  Co.,  75 

Primrose,  56  Fed.  Rep.  600;  Goebel  v.  Fed.  Rep.  379.     But  sec  contra^  Indu- 

American  R.  Supply  Co.,  55  Fed.  Rep.  rated  Fibre  Industries  Co.  v,  Grace, 

835;  U.  S.  Credit  System  Co.  v,  Ameri-  53  Fed.  Rep.  134. 

can   Credit    Indemnity  Co.,   53    Fed.  9.  Heaton     Peninsula    Button-rFas- 

Rep.  818;    Bottle   Seal  Co.  v.  De   La  tener  Co.  v,  Schlochtmeyer,   69  Fed. 

Vergne  Bottle,  etc.,  Co.,  47  Fed.  Rep.  Rep.  593;  Dickerson^/.  Greene,  53  Fed. 

59;  Root  V,  Sontag,  47  Fed.  Rep.  309;  Rep.  347;    Fougeres  v,  Murbarger,  44 

Fougeres  v.  Murbarger,  44  Fed.  Rep.  Fed.   Rep.    393;     International    Terra 

393;    Blessing  v.  John  Trageser  Steam  Cotta  Lumber  Co.  v.  Maurer,  44  Fed. 

Copper  Works,  34  Fed.  Rep.  753;  West  Rep.  618;    West  v.  Rae,  33  Fed.  Rep. 

V,  Rae,  33  Fed,  Rep.  45.  45;    Post  v,  T.  C.  Richards  Hardware 

BUI  upon  Void  Patent   Beqniring  Ho  Co.,  36  Fed.  Rep.  618.     But  see  Indu- 

Defbnie.  —  Where  a  patent  is  void  be-  rated  Fibre  Industries  Co.  v.  Grace,  53 

cause  it  covers  matter  not  patentable.  Fed.  Rep.  134,  disapproving  this  prac- 

no  defense  whatever  is  required;  and  tice. 

a  bill  thereon  needs  no  answer  and  BefiBrenoo  to  Fonnsr  Invention  in  Let- 
may  be  met  by  demurrer.  U.  S.  Credit  ten  Patent.  —  The  mere  fact  that  refer- 
System  Co.  v,  American  Credit  Indem-  ence  is  made  to  a  former  invention,  in 
nity  Co.,  53  Fed.  Rep.  818.  the  letters  patent,  does  not  bring  that 

Qnoition    of    Identity.  —  Where    the  invention  to  the  knowledge  of  the  court 

question  is  not  as  to  the  patentability  or  spread  its  claims  or  description  upon 

of  the  invention  in  the  general  sense  the  record,  so  that  it  may  be  considered 

and  does  not  involve  an  inquiry  into  on  demurrer.     Drainage  Constr.  Co.  v, 

the  prior  state  of  the   art,   but  only  Englewood  Sewer  Co.,  67   Fed.   Rep. 

whether  or  not  the  subsequent  patents  141. 

are  mere  duplication  or  aggregation  of  3.  American   Fibre-Chamois   Co.  v, 

the  prior  patented  devices  of  the  same  Buckskin-Fibre  Co.,  73  Fed.  Rep.  go8; 

inventor  set  out  in  the  same  bill,  the  Heaton  Peninsula  Button-Fastener  Co. 

question    of    identity    is  one  of    law  v.  Schlochtmeyer,  69  Fed.   Rep.  598; 

which  can  be  determined  solely  from  Root  v,  Sontag,  47  Fed.  Rep.  309;  West 

the  face  of  the  patents;  and  while  its  v.  Rae,  33  Fed.  Rep.  45:  Buckinghain 

determination  would  ordinarily  be  left  v,  Springfield  Iron  Co.,  51  Fed-.  &ep. 

to  final  hearing,  if  it  is  squarely  pre-  336.                                             ;„,.-..' 

sented  on  the  face  of  the  bill  the  objec-  Beferenoo  to  Printed  Anthovklet:  ^-r.The 

tion  may  be  determined  on  demurrer,  court  may  refresh  and  strengthen '«ics 

RusseU  V,  Kern,  64  Fed.  Rep.  581.  recollection   and   impression. of  \fli7li^t 

"The  Oases  Payor  Ooniidsration  of  the  facts  were   of   common  land  geneml 

Xeritt  upon  Domnrm,  and  dismissal  of  knowledge  at  the  time  .of  ike  applip^- 

the  biU  whenever  it  appears -upon  the  tion  for  the  patent,  by  reference  te^ny 
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the  court  must  keep  strictly  within  the  field  of  common  knowl- 
edge,  and  the  judge  must  be  careful  to  distinguish  between  his 
own  special  knowledge  and  what  he  considers  to  be  the  knowledge 
of  others  in  the  sphere  or  field  where  the  device  is  used.* 

(3)  Sustaining  or  Overruling  Demurrer,  —  If  the  Patent  Is  Void  te 
Laok  of  inyontioB  or  novelty,  by  reason  of  matters  appearing  on  its 
face  or  of  which  the  court  will  take  judicial  notice,  the  court  may 
sustain  the  demurrer,  declare  the  patent  void,  and  decree  in 
favor  of  the  defendant.*  In  order,  however,  to  sustain  such  a 
demurrer  the  defect  in  the  alleged  invention  must  appear  either 
upon  the  face  of  the  letters  patent  under  criticism,  or  spring  from 
those  matters  of  which  the  court  must  or  will  take  judicial  notice.* 

Support  of  Evidonoo  HooaiMry.  —  The  demurrer  cannot  be  sustained 
where  the  support  of  evidence  is  necessary  for  a  satisfactory 
determination.'* 

printed  source  of  general  information  Studebaker  Bros.  Mfg.  Co.  v,  Illinois 

which  is  known  to  the  court  to  be  reli-  Iron,  etc.,  Co.,  42  Fed.  Rep.  52;  Buck- 

able,  and  to  have  been  published  prior  ingham  v,  Springfield  Iron  Co.,  51  Fed 

to    the     application    for    the     patent.  Rep.  236;  Kaolatype  Engraving  Co.  v, 

Amsricaa  r  ibre-Chamois  Co.  v.  Buck-  Hoke,  30  Fed.  Rep.  444;  West  v,  Rae, 

skin-Fibre  Cv>.,  72  Fed.  Rep.   508, /<?/-  33  Fed.  Rep.  45. 

lowing  Brown  v.  Piper,  qi   U.  S.   38.  Judioial  Hotioo  of  Old  Dorloe.  —  When 

And  see  West  v.  Rae,  33  Fed.  Rep.  45.  the    judge    before    whom    rights    are 

1.  Eclipse    Mfg.    Co.    v.  Ad  kins,  36  claimed  by  virtue  of  a  patent  can  say 

Fed.    Rep*     554;    Heaton     Peninsular  from  his  own  observation  and  ezperi- 

Button- Fastener      Co.      v,     Schlocht-  ence   that   the   patented    device   is   in 

msyer,  69  Fed.   Rep.   592;  H anion  v.  principle  and  mode  of  operation  only 

Primrose.  56  Fed.  Rep.  600.  an  old  and  well-known  device  in  com- 

Spooial  bowlodgo  of  Court  or  Szporti.  mon  use,  he  may  act  upon  such  knowl- 

—  Th:  court  is  not  at  liberty  to  apply  edge  and  sustain  a  demurrer  for  want 

any    special    or    peculiar    knowledge  of  novelty.     Eclipse  Mfg.  Co.  f.  Ad- 

which  it  may  possess,  or  to  apply  to  the  kins,  36  Fed.  Rep.  554. 

patent  the  skill  possessed  by  experts,  Patent  Hot  Aided  by  ETldenoe.  —  The 

but    may  only  apply   that  knowledge  court  being  of  opinion  that  a  patent  is 

which  is  possessed  by  ordinarily  welU  void  for  want  of  novelty  and  invention, 

informed  people.       Cleveland    Faucet  and  that  in  view  of  its  recitals  it  is  so 

Co.  V.  Vulcan  Brass  Co.,  72  Fed.  Rep.  plainly  so  that  it  could  not  be  aided  by 

505;   American   Fibre-Chamois  Co.   v,  evidence,  it  should  be  so  declared  on 

Buckskin-Fibre  Co.,  72  Fed.  Rep.  508.  demurrer,  without  subjecting  the  par- 

The  Court  Unit  Hot  Asenme  Knowledge,  ties  to  the  costs  of  producing  proofs, 

not    only  of  the  methods   which  had  Wall  v.  Leek,  61  Fed.  Rep.  291. 

been   employed,  but  of   the   practical  3.  Drainage    Constr.    Co.  v,   Engle- 

difficuUies,   under  various  conditions,  wood   Sewer  Co.,   67   Fed.   Rep.    141; 

which  were  met,  and  the  measure  in  Goebel  v,  American  R.  Supply  Co.,  55 

which  the  means  theretofore  employed  Fed.  Rep.  825. 

had  failed,  and  the  alleged  invention  Where  the  Court  Is  Hot  Bound  te  Talce 

had  succeeded,  in  overcoming  them.  Judioial  Hotioe  of  the  matters  relied  on 

Davock   V.  Chicago,  etc.,   R.  Co.,  69  to  defeat  the  patent,  it  may  overrule 

Fed.  Rep.  468.  the  demurrer  and  allow  such  matters 

8.  Root  V.  Sontag,  47  Fed.  Rep.  309;  to  be  called  to  its  attention  on  the  hear* 

Cleveland  Faucet  Co.  v,  Vulcan  Brass  ing,  with  opportunity  to  the  other  side 

Co.,  72  Fed.  Rep.  505;  Covert  v.  Tra-  to  rebut  or  explain.     Kaolatype   En- 

vers    Bros.    Co.,   70    Fed.    Rep.    788;  graving  Co.  r.  Hoke,  30  Fed.  Rep.  444. 

Fougeres  v,  Murbarger,  44  Fed.  Rep.  4.  Drainage   Constr.   Co.   v.   Engle- 

2Q2;  Strom  Mfg.  Co.  r.  Weir  Frog  Co.,  wood  Sewer  Co.,  67   Fed.   Rep,    141; 

75  Fed.  Rep.  279:  Post  v,  T.  C.  Rich-  Hanlon  v.  Primrose,  56  Fed.  Rep.  600; 

ards  Hardware  Co.,  26  Fed.  Rep.  618;  Bottle  Seal  Co.  v.  De  La  Vergne  Bottle» 
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Uaotrtainty  m  u  laTaliditj.  —  The  utmost  caution  is  necessary  in 
this  determination,  and  unless  the  patent  is  palpably  and  obvi- 
ously void  on  its  face,  or  the  court  is  prepared  to  say  positively 
that  the  matters  of  common  knowledge  of  which  it  will  take 
judicial  notice  render  it  void,  the  demurrer  should  be  overruled.^ 

ItoubU  BM«lT«d  Afftiast  D«flrarr«r.  —  All  questions  of  doubt  should 
be  resolved  in  favor  of  the  patent  and  against  the  demurrer,  and 
if  the  court  is  not  entirely  free  from  doubt  the  demurrer  for  want 
of  patentability  should  not  be  sustained.* 

c.  Invalidity  of  Reissued  Patent.  —  Where  the  bill  for 
infringement  sets  out  or  makes  profert  of  the  original  and  reissued 
patent,  objections  relating  to  the  validity  of  the  xeissue  may  be 
taken  by  demurrer.* 

6.  Beplioation.  —  The  plaintiff  desiring  to  contest  the  matters 
set  up  in  defense  to  his  bill  for  infringement  often  does  so  by 
replication  which  should  be  sufficient  to  raise  the  issues  sought 
to  be  presented.'* 

etc.,  Co..  47  Fed.  Rep.  59;  Philadelphia  full  both  the  original  patent  and  the 

Novelty  Mfg.  Co.   v,  Kouss,  39   Fed.  reissues,  so  that  both  may  be  examined 

Rep.  273.  and  compared   together,  the  question 

1.  New  York  Belting,  etc.,  Co.  v,  that  the  reissue  is  not  for  the  same  in- 
New  Jersey  Car  Spring,  etc.,  Co.,  137  vention  as  the  original  may  be  raided 
U.  S.  445;  Overman  Wheel  Co.  v.  El-  by  demurrer.  Giant  Powder  Co.  v, 
liott  Hickory  Cycle  Co.,  49  Fed.  Rep.  California  Powder  Works,  98  U.  S.  126. 
859;  Caldwell  v,  Powell,  71  Fed.  Rep.  But  this  question  cannot  be  so  raised 
970;  Covert  V,  Travers  Bros.  Co.,  70  where  the  bill  does  not  set  out,  nor  at- 
Fed.  Rep.  788;  Lalance,  etc.,  Mfg.  Co.  tach,  nor  make  profert  of  the  original 
r.  Mosheim,  48  Fed.  Rep.  452,  Krick  letters  patent.  Adams,  etc.,  Mfg.  Co. 
V.  Tansen,  52  Fed.  Rep.  823;  Standard  v,  Meyrose,  12  Fed.  Rep.  440. 
Oil  Co.  V.  Southern  Pac.  Co.,  42  Fed.  LaohM  in  Applying  for  Seissne. — 
Rep.  297;  Philadelphia  Novelty  Mfg.  Where  the  bill  for  infringement  sets 
Co.  V,  Kouss,  39  Fed.  Rep.  273:  Eclipse  out  both  the  original  and  the  reissued 
Mfg.  Co.  V,  Adkins,  36  Fed.  Rep.  554;  patent,  and  it  appears  from  inspection 
Dick  V,  Oil  Well  Supply  Co.,  25  Fed.  that  the  sole  object  of  the  reissue  was 
Rep.  105.  to  enlarge  and  expand  the  claims  of 

UnloM  the  Patent  It  8e  Void  on  Ita  Tftoe  the  original,  and  that  a  delay  of  two  or 
M  to  Beqnire  Ho  Defense  to  a  suit  upon  more  years  has  taken  place  in  applying 
it,  the  demurrer  must  be  overruled,  and  for  the  reissue,  not  explained  by  special 
the  defendant  left  to  make  his  defense  circumstances  showing  it  to  be  reason- 
according  to  the  provisions  of  the  stat-  able,  the  question  of  laches  is  a  ques- 
ute  governing  such  defenses  and  the  tion  of  law  arising  on  the  face  of  the 
principles  of  procedure.  Rod  well  Mfg.  bill,  which  avails  as  a  defense,  upon  a 
Co.  r.  Housman,  58  Fed.  Rep.  870;  U.  general  demurrer  for  want  of  equity. 
S.  Credit  System  Co.  v,  American  Wollensak  v.  Reiher,  115  U.  S.  96. 
Credit  Indemnity  Co.,  53  Fed.  Rep.  818.  General  and  Special  Demnrrer — Sostain- 

9.  Covert  v.  Travers  Bros.  Co..  70  ing  and  Orerrnling  in  Part.  —  In  addition 
Fed.  Rep.  788;  Davock  v.  Chicago,  to  a  demurrer  atucking  the  bill  in  its 
etc.,  R.  Co.,  69  Fed.  Rep.  468;  Drain-  entirety  there  may  be  special  grounds 
age  Constr.  Co.  v,  Englewood  Sewer  of  demurrer  relating  to  each  of  the  re- 
Co.,  67  Fed.  Rep.  141;  Hanlon  r.  issued  letters  patent  separately.  The 
Primrose,  56  Fed.  Rep.  600:  Krick  v.  demurrer  may  be  sustained  in  part  and 
Jansen,  52  Fed.  Rep.  823;  Lalance,  overruled  in  part.  International  Terra 
etc..  Mfg.  Co.  V.  Mosheim,  48  Fed.  Cotta  Lumber  Co.  v,  Maurer,  44  Fed. 
Rep.  452:  Eclipse  Mfg.  Co.  v,  Adkins,  Rep.  618. 
36  Fed.  Rep.  554.  C  Beplioation   Vet  Bailing    iNne   el 

8.  Beisene  Vet  for  ftune  laTentien  m  Avtheri^  to   lieenie.  —  A    replication 

Original.  —  Where  the  bill  sets  forth  in  putting  in  issue  only  the  facts  whether 
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7.  Lgunotions  Oenerally  —  a.  Preliminari'  Injunctions  — 
{i)  In  General.  — TIm  8Utut«  of  tlie  United  8tot«  having  authorized 
the  courts  to  issue  injunctions  according  to  the  course  and  prin- 
ciples of  courts  of  equity,  to  restrain  infringement,  the  general 
rules  relating  to  preliminary  injunctions  obtain  in  patent  cases  as 
in  other  equitable  cases.^  Therefore  the  subject  is  here  treated 
only  in  a  general  manner,  and  for  fuller  information  the  article 
on  Injunctions,  vol.  lo,  p.  869,  is  to  be  consulted. 

(2)  Proceedings  and  Evidence  to  Obtain  —  im  and  AilldaTiti.  —  The 
plaintiff  should  set  out  his  rights  and  his  injuries  by  his  bill,  and 
it  is  often  required  that  he  shall  support  his  case  by  affidavits.* 

B«fendant't  Anfwcr  or  AiBiayiti.  —  The  defendant  must  be  prepared 
to  make  his  entire  defense  to  the  application  for  an  injunction  in 
the  first  instance  by  showing  by  his  answer  or  by  affidavit  a  want 

the  things  which  the  defendants  have  ant's  claim,  and  if  they  do  not,  to  over- 
employed  in  making  an  infringing  rule  the  plea.  American  Graphophone 
article  were  purchased  by  them  from  a  Co.  v,  Edison  Phonograph  Works,  68 
certain  person,  and  whether  that  person  Fed.  Rep.  451. 

was  licensed  by  complainants  to  manu-  1.  Acts  1836,  §  17;  1870,  §55;  Rev. 

facture  his  patented  article,  laises  no  Stat.,  §  4921;    Irwin  v.  Dane,  3  Biss. 

issue  as  to  whether  the  complainants  (U.  S.)  442,   13  Fed.  Cas.   No.   7,081; 

have  authorized  such  person  to  license  Keyes  v,  i'ueblo  Smelting,  etc.,  Co.,  31 

others  to   use    complainant's    patent.  Fed.  Rep.  560. 

Birdseye  v,  Heilner,  26  Fed.  Rep.  147.  Hotioa  of  an  Applioation  for  an  Ifljime- 

Abandonment  of  Lioenso — Amendment  tion  is  required  by  sutute.     Sickels  v. 

of  BiU  or  Special  Beplioation.  —  In  Brooks  Borden,  4  Blatchf.  (U.  S.)  14,  23  Fed. 

V.  Stolley,  4  McLean  (U.  S.)  275,  4  Fed.  Cas.  No.   12.833.     And  see  article  In- 

Cas.   No.   1,963,   the  answer  set  up  a  junctions,  vol.  10,  pp.  996  et  seq, 

license,  and  the  complainant  did  not  Time  of  Motion  and  Heuribig  of  Lojnno- 

deny  the  license,  but  insisted  that  the  tion.  —  The  court  will  not  grant  a  pre- 

defendant  had  abandoned  it  and  made  liminary  injunction  for  infringement  of 

it  void,  without  stating  by  what  acts,  a  patent  where  the  application  was  not 

The  court  held  that  no  issue  as  to  the  made  until  the  suit  had  been  pending 

abandonment  was  made  by  the  plead-  many  months,  and  was  nearly  ready 

ings,  and  since  by  the  forty-fifth  rule  of  for  nnal  hearing,  and  no  ground  for 

practice   a   special   replication    is    not  the  injunction  was  shown  which  was 

allowed,  the  question  of  abandonment  not  known  at  the  time  of  the  institution 

of  the  license  could  only  be  brought  of  the  suit.     Andrews  v.  Spear,  4  Dill, 

before  the  court  by  an  amendment  of  (U.  S.)  472,  i  Fed.  Cas.  No.  380. 

the  bill.  DiMretion  of  Court.  —  But  whether  the 

By  Taking  Issne  npon  the  Plea  the  com-  court  will  hear  the  motion  when  not 

plainant  admits  its  sufficiency  in  form  made  until  the  case  is  nearly  ready  for 

and  substance,  and  if  its  allegations  final  hearing  is  peculiarly  a  matter  for 

are    established,  the  legal   conclusion  the  determination   of  the  judge,  with 

thatthev  are  a  good  defense  to  the  suit  which  an  appellate  court  will  not  in- 

for  infringement  is  not  open  to  con-  terfere.     Consolidated  Electric  Storage 

tention.     Birdseye  v,  Heilner,  26  Fed.  Co.  v.  Accumulator  Co  ,  55  Fed.  Rep. 

Rep.  147.                                              \  485. 

Examination  to  Betennine  Whether  Al-  9.  Heoeetitj    for    AAdavite.  —-It    is 

legation!  of  Plea  Sottained. —  Where  a  hardly  proper  to  grant  a  preliminary 

plea  relying  upon  a  license  in  perpe-  injunction   in  a  patent    suit    upon    a 

tuity  and  setting  out  the  agreements  theory  which,  although  it  may  be  true, 

under  which  the  defendant  claims  is  is  not  supported  by  affidavits.     Ameri- 

met  by  a  replication,  it  is  incumbent  can  Diamond  Rock  Boring  Co.  v.  Sulli- 

upon  the  court  to  look  into  the  agree*  van  Mach.  Co.,  14  Blatchf.  (U.  S.)  119, 

ments  to  see  if  they  sustain  the  defend-  i  Fed.  Cas.  No.  298. 
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of  right  in  the  plaintiff  or  a  superior  right  in  himself.' 

PbdntiiPi  Bapplttory  or  Bobnttixif  STidanee.  —  The    plaintiff  may,    it 

would  seem,  obviate  the  defense  by  suppletory  or  rebutting  evi- 
dence.* 

1.  Day  V,  New  England  Car  Co.,  3  as  manufactured  by  the  defendant  prior 

Blatchf.  (U.  S.)  154.  7  Fed.  Cas.   No.  to  the  date  of  the  issuing  of  the  said 

3,686.  letters  patent,  there  being  no  evidence 

Ths  Btfensa  that  the  Patent  Sned  on  Had  to  show  the  character  of  the  conception 

Expired  because  of  the  expiration  of  a  or  whether  or  not  it  was  reduced  to 

foreign  patent  for  the  same  invention  practice.     The  same  criticism  would  be 

is  an  original  defense  and  must  not  be  applied  to  a  statement  in  the  affidavit 

left   to  be  introduced   in  surrebuttal.  that  the   exhibits   were  suggested   to 

American   Paper  Barrel  Co.    v.   Lar«  take  the  place  of  some  imported  device 

raway,  28  Fed.  Rep.  141.  alleged   to  have  been   in   use  in  this 

Aflidayit  that  Belendant  Manxifaotnres  country  prior  to  the  date  of  the  patent. 
under  Patent  Granted  Him.  —  It  has  been  Traut,  etc.,  Mf^.  Co.  v,  Waterbury 
held  that  the  defendant's  oath  that  he  Buckle  Co.,  64  Fed.  Rep.  492. 
manufactures  under  a  patent  granted  Estoppel  to  Set  Vp  Mor  Making  of 
to  him,  is  insufficient  without  the  affi-  Artides.  —  In  a  suit  in  equity  to  re- 
davits  of  third  persons  to  that  effect,  strain  the  infringement  of  a  patent,  the 
Lombard  v.  Still  well,  15  Fed.  Cas.  No.  defendants,  who  had  obtained  a  patent 
8,472.  for  the  invention,  claimed  that  their 

Affidavit  Denying  Infringement. —  invention  was  a  new  and  Useful  im- 
Where,  in  a  former  case,  an  injunction  provement  in  the  art,  not  known  prior 
had  been  granted  against  another  de-  to  the  invention  thereof  by  the  paten- 
fendant,  and  the  defendant  in  the  tee.  The  pl&intiffs'  and  defendants' 
present  case  did  not  deny  by  his  own  articles  were  substantially  the  same, 
affidavit  or  that  of  any  expert  that  the  The  court  held  that  the  defendants 
machine  on  which  the  present  suit  was  were  estopped  by  their  answer  from 
founded  was  an  infringement  of  the  setting  up  by  affidavits  that  articles 
plaintiff's  patent,  but  an  affidavit  was  substantially  the  same  as  their  own 
made  by  his  solicitor  that  he  was  ad-  and  the  plaintiffs'  had  been  made 
vised  by  his  client  and  by  experts  that  before  either  was  invented.  Morse 
there  was  no  infringement,  it  was  held  Fountain  Pen  Co.  v.  Esterbrook  Steel 
that  in  the  absence  of  the  personal  affi-  Pen  Mfg.  Co.,  3  Fisher  Pat.  Cas.  515, 
davit  of  the  defendant  or  his  procure-  17  Fed.  Cas.  No.  9,862. 
ment  of  the  affidavit  of  an  expert  Unoorroborated  iLffidavit  Where  Defend- 
instead,  the  court  would  presume  an  in-  ant's  Condnot  Suspicious  or  Inequitable.  — 
fringement  of  the  plaintiff's  rights  and  Where  the  plaintiff  shows  a  decree 
would  grant  a  provisional  injunction,  establishing  the  validity  of  the  patent 
Conover  v,  Mers,  3  Fisher  Pat.  Cas.  and  infringement  by  the  defendant,  the 
386.  6  Fed.  Cas.  No.  3.123.  latter  cannot  defeat  the  issuance  of  a 

Information  and  Belief  as  to  Antidpa-  preliminary  injunction,  by  his  uncor- 

tion.  —  A  general  allegation   in  an  affi-  roborated  affidavit,   stating  the  exist- 

davit  on  information  and  belief  that  the  ence  of  facts  which,  if  true,  show  the 

plaintiff's    invention   was  known  and  patent  to  be  void,  where  during  the 

used   publicly  before  the  date  of  the  pendency  of  the  former  suit  the  defend- 

plaintiff's  patent  amounts  to  nothing,  ant,  though  not  a  party,  had  taken  an 

The    defendant    should    disclose    the  active  interest  therein,  had  knowledge 

sources  and  particulars  of  his  informa-  then  of  the  invalidity  of  the  patent,  but 

tion.     Young  v,  Lippman,  9  Blatchf.  remained  silent  and  allowed  a  decree 

(U.  S.)  277,  30  Fed.  Cas.  No.  18,160.  to  be  rendered  establishing  the  validity 

Charaeter  of  Anticipating  Invention —  of  the  patent.     Robinson  v.  Randolph, 

Beduetion  to  Praotioe. —  An  affidavit  of  20  Fed.  Cas.  No.  11,962. 

the  defendant  as   to  certain   exhibits  9.  Day  v.  New  England  Car  Co.,  3 

claimed  to  anticipate  or  limit  the  scope  Blatchf.  (U.  S.)  154,  7  Fed.  Cas.  No. 

of  the  patent  in  suit  is  not  sufficiently  3,686. 

definite  to  constitute  a  defense,  where  A  complainant,  not  knowing  when 

it  is  merely  stated  that  they  were  con-  he  gave  notice  of  his  application  for 

ceived  by  him  prior  to  the  date  of  the  an  injunction  what  defense  would  be 

application  for  the  patent  in  suit  and  alleged  in  the  affidavit  of  the  respond 
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Btfencbu&t't  S«pl7  u  Bebntting  ETidanM.  —  The  defendant  is  precluded 
from  replying  to  the  rebutting  evidence  of  the  plaintiff  by  further 
proofs  for  the  defense.* 

(3)  Granting  or  Denying —  Biieretion  of  Cwrt  —  The  issuing  of  a 
preliminary  injunction  to  restrain  infringement  is  always  a  mat- 
ter of  discretion  with  the  court,  and  depends  on  the  peculiar  cir- 
cumstances of  each  case.* 

Bight  to  Ifljunetion  flAtiiflMtorily  Ihowii.  —  Where  the  plaintiff's  right 
to  the  patent  and  its  validity  and  its  infringement  are  satisfactorily 
shown  to  the  court,  a  preliminary  injunction  may  and  usually 
will,  if  necessary  to  adequately  protect  the  plaintiff,  be  granted  to 
restrain  the  infringement.* 

ent,   has  a  right    to  rebut  hy  proper  entirely  upon  the  affidavits  previously 

testimony  the  allegations  so  made  or  presented,  and  in  them  the  defendant 

defense  set   up  against    the    motion,  should  have  stated  his  entire  defense 

Goodyear  v,  Mullee,  3  Fisher  Pat.  Cas.  and  not  divided  it  into  fragments. 

420.  10  Fed.  Cas.  No.  5,579-  3.  Parker  v.  Sears,  i  Fisher  Pat.  Cas. 

Strengthoninff  Gaio  on  QuMtioii  of  In-  93,  18  Fed.  Cas.  No.  10,748;  Irwin  v, 

Irliijjomoiit.  —  It  has  been  held  that  the  Dane.  2  Biss.  (U.  S.)  442.  13  Fed.  Cas. 

plaintiffs  should  not  in  reply  to  the  de-  No.    7.081;    Forbush    v.   Bradford,     i 

.    lendant    strengthen    his  case  on   the  Fisher  Pat.  Cas.  317.  9  Fed.  Cas.  No. 

question  of  infringement  by  putting  in  4.930;    Bailey  Wringing  Mach.  Co.  v, 

affidavits  in  rebutul.     There  would  be  Adams.  2  Fed.  Cas.  No.  752. 

great  danger  of  surprise  if  the  plain-  8.  As  to  establishment  of  plaintiff's 

tiffs  could  do  this  under  the  guise  of  a  right  at  law.  see  supra,  IX.  i.  a,  (3)  (b) 

reply.     Union  Paper- Bag  Mach.  Co.  z'.  Establishment  0/ Right  at  Law. 

Binney.  5  Fisher  Pat.  Cas.  166.  24  Fed.  As  to  effect  of  prior  adjudications  on 

Cas.  No.  14,387.  motion  for  preliminary  injunctions,  see 

Proprioty  of  Conridoring  Answer  and  infra,  XIII.  8.  Effect  of  Prior  Adjudi- 

AAdaviti    ConelvsiTO.  —  In     Parker    v.  cations. 

Sears,  i  Fisher  Pat.  Cas.  93.  18  Fed.  Pondonej  of  Another  Suit.  —  In  a  suit 

Cas.  No.   10.748,  it  was  held  that  the  to  enjoin  the  infringement  of  reissued 

court  should  rigidly  adhere  to  the  rule  letters  patent  where  the  validity  of  the 

of  considering  the  affidavit  and  answer,  patent  has  already  been  sustained  on 

especially  if  accompanied   by  one  or  final  hearing  in  the  circuit  court,  that 

two  depositions  of  witnesses  denying  court  will  not  postpone  the  granting  of 

the  infringement  as  conclusive  on  the  a  preliminary  injunction  because  an- 

preliminary  motion  for  an  injunction.  other  suit  is  pending  on  the  patent  in 

1.  Day  V,  New  England  Car  Co..  3  another  circuit.    Atlantic  Giant  Powder 

Blatchf.  (U.  S.)  154.  7  Fed.  Ca?.  No.  Co.  v.  Goodyear,  2  Fed.  Cas.  No.  623. 

3.686.  And  where  a  defendant  has  always 

Mpnlation  of  ConnseL  —  In  American  been  notified  that  it  was  claimed  he  in- 
Paper  Barrel  Co.  v.  Lara  way.  28  Fed.  fringed,  and  has  not  been  misled  by  any 
Rep.  141,  bv  stipulation  of  the  respec-  action  of  the  plaintiff  into  making  in- 
tive  counsel  the  defendant  was  allowed  vestments,  and  has  no  peculiar  equity 
until  a  certain  day  to  file  his  evidence,  as  against  the  plaintiff,  an  injunction 
and  the  plaintiff  a  few  days  longer  to  will  not  be  withheld  because  the  plain- 
file  rebutting  evidence.  The  stipula-  tiff,  having  sued  the  defendant  for  in- 
•  tion  provided  '*  that  hearing  shall  then  fringement.  permitted  the  suit  to  rest 
be  had  as  soon  as  the  court  will  hear  until  a  recovery  was  had  on  the  patent 
us."  .Affidavits  on  both  sides  were  filed  in  other  suits,  and  then  discontinued  it 
accordingly,  but  after  the  expiration  of  and  brought  a  new  suit  against  the  de- 
the  day  set  in  the  stipulation,  the  de-  fendant.  Atlantic  Giant  Powder  Co. 
fendant  withe ut  further  stipulation,  v.  Rand.  16  Blatchf.  (U.  S.)  250.  2  Fed. 
and  without  any  order  or  consent  of  Cas.  No.  626. 

the  court,  filed  other  affidavits  in  reply  Denial  of  I^jnnetion  with  Leave  to  Xe- 

to  the    plaintiff's  rebutting  affidavits,  new  AppUeatlon.  —  But  where   the  de- 

The  court  held  that  the  case  must  rest  fendants    do    not     manufacture    the 
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M  t*  Tftliiltj  if  Pftttmi  uU  laMagMMnt.  —  In  order  to  obtain  a 
preiiminary  injunction  the  plaintiff  must  clearly  show  the  validity 
o(  the  patent  and  its  infringement.  ^     Where  these  matters  are 

not  dearly  shown,  and  the  court  is  in  doubt  about  them,  it  will 
refuse  the  injunction.* 

FitMt  Vmt  Xiilntln.  —  ^Hiere  the  plaintiff  can  be  compensated 
in  damages,  a  preliminary  injunction  will  not  usually  be  issued 

allefed  infringing  articles,  bnt  obuin  the   result;   such  an  order  would  of 

them  from  the  manufacturer,  against  course  be  futile  if  the  fact  of  the  grant- 

vImmb  a  soil  is  pending  in  another  dis-  ing  of  the  injunction  had  already  been 

trict,  in  which  suit  a  preliminary  in-  made  public.     Westinghouse  Air  Brake 

junction  has  been  denied  with  leave  to  Co.  v.  Carpenter,  32  Fed.  Rep.  545. 

renew,  a  preliminary  injunction  against  1.  Crowell  v,   Harlow,  6  Fed.  Cas. 

the  defendants  in  the  present  suit  will  No.  3,444;  Burleigh  Rock-Drill  Co.  v, 

be  denied,  though  the  validity  of  the  Lobdell,  i   Holmes  (U.  S.)  450,  4  Fed. 

patent  is  vigorously  denied,  but  with  Cas.  No.  2,166;  Kirby  Bung  Mfg.  Co. 

leave  to  renew  the  motion  when  an  in-  v.  White,  i  Fed.   Rep.  604;  Sickels  v, 

jnnctioo  preliminary  or  final  is  obtained  Youngs,  3  Blatchf.  (U.  S.)  293,  2  Fed. 

in  the  snit  against  the  manufacturer.  Cas.   No.  12,838;  Edward  Barr  Co.  v. 

Hicks  V.  Beardsley,  32  Fed.  Rep.  281.  New  York,  etc..  Automatic  Sprinkler 

ijsiMt  Whsa   iBJVBStlott   Ivmsd.—  Co..  32    Fed.  Rep.   79;    American   F. 

Where  one  respondent  runs  a  planing  Hose  Mfg.  Co.  v,  Cornelius  Callahan 

machine  and  two  others  own  it,  an  in-  Co.,  41  Fed.  Rep.  50;  George  Ertel  Co. 

juctioo  is  proper  against  the  three,  v.  Stahl,  6$    Fed.   Rep.  519;    Bowers 

woodworth  r.   Edwards,  3  Woodb.  &  Dredging  Co.  v.  New  York  Dredging 

M.  (U.  S.)  I2X.  Co.,   77   Fed.  Rep.   980;    Williams   v, 

UlMitlw  lUiiii  U  FartyBrovffht  Breitling    Meul   Ware    Mfg.   Co.,   77 

1m  fey  inf  pli^Mtal  ML  —•  Where  an  in-  Fed.  Rep.  285;  Stuart  v,  Thorman,  37 

jaacttoQ  was  granted  to  prevent  a  de-  Fed.  Rep.  90. 

fesdant  from  infringing  the  plaintiff's  8.  Fales  v.  Wentworth,  i  Holmes  (U. 

patent,    and    in    pursuance    of    leave  S.)  96,  8  Fed.  Cas.  No.  4,623;  McGuire 

granted  a  supplemental  bill  was  filed  v.  Eames,  15  Blatchf.  (U.  S.)  312.  16 

making  arkother  person  a  party  defend-  Fed.  Cas.  No.  8,814;  Bailey  Wringing 

aac  to  the  suit,  which  alleged  that  such  Mach.  Co.  v.  Adams,  2  Fed.  Cas.  No. 

party  had  acquired  an  interest  in  the  752;    Dodge  v.  Card,   i  Bond  (U.  S.) 

s«it  since  its  commencement,  and  en-  393,  7  Fed.  Cas.  No.  3,951;  Cooper  v. 

Urged  the  charges  In  the  original  bill  Klattheys,  6  Fed.  Cas.  No.  3.200 ;  Ray- 

agaittst  the  defendant  so  as  to  express  mond  v,  Boston  Woven   Hose  Co.,  39 

mssactions  of  his  not  covered  by  the  Fed.   Rep.  365;    Morss  v.   Knapp,  39 

teimnction  originally  awarded  against  Fed.  Rep.  6(^;  Russell  v.  Hyde,  39  Fed. 

him.  it  was  held  that  as  the  transac-  Rep.  614;    Thompson  v,   Kand-Avery 

tioes  of  the  new  party  defendant  set  Supply  Co.,  38  Fed.   Rep.  112;  Keyes 

forth  in  the  supplemental  bill  were  of  v.  Pueblo  Smelting,  etc.,  Co.,  31  Fed. 

the  same  character  with  those  first  en-  Rep.  560;  Ironclad  Mfg.  Co.  v.  Jacob 

joined,  they  came  within  the  scope  of  J.  Vollrath  Mf^.  Co.,  52  Fed.  Rep.  143; 

the  former  injunction,  and  it  should  be  George  Ertel  Co.  v.  Stahl,  65  Fed.  Rep. 

extended  as  to  him  so  as  to  include  517,  24  U.  S.  App.  563;  Edison  Electnc 

'.hem,         Parkhurst    v.     Kinsman,    2  Light  Co.  v,  Columbia   Incandescent 

Blaichf.  (U.  S.)  78,  18  Fed.  Cas.  No.  Lamp  Co.,  56  Fed.  Rep.  496;  Western 

10.76a  Telephone  Constr.  Co.  v.  Stromberg, 

mmuf  M  Is  tte  Onstiaf  if  ths  Is-  66  Fed.  Rep.  550. 

jmttim  will  not  usually  be  enjoined  on  Thmich  Svioui   Itamhti  are  not  cast 

cither  p«rty.     It  would  be  the  exercise  upon  the  validity  of  the  patent  by  the 

d  an  extraordinary  power  for  a  court  showing  of  the  defendant,  yet  a  pre- 

after  it  hm*  beard  a  canse  in  the  usual  liminary  injunction  may  be  refused,  if 

•pea    aad   pablic    manner,    and    has  in  view  of  all  the  circumstances  this 

opealy  and  pabtidy  declared  its  judg-  seems  to  be  the  safer  and  wiser  course. 

meat  ■poo  the  matter  at  issue,  to  re-  Hurlburt    v.    Carter,    39    Fed.    Rep. 

msabk  the  parties  from  making  known  802. 
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during  the  last  few  days  or  weeks  of  the  life  of  a  patent.^  But 
where  damages  would  not  afford  adequate  compensation,  or  the 
profit  to  the  plaintiff  arises  from  the  monopoly  of  the  patent,  an 
injunction  may  be  granted  though  the  patent  is  near  its  expira- 
tion.* 

(4)  Security  Instead  of  Injunction,  —  Instead  of  issuing  a  pre- 
liminary injunction  to  restrain  the  infringement  of  a  patent,  the 
court  may,  in  view  of  the  circumstances  of  the  case,  refuse  it,  if 
the  defendant  will  give  sufHcient  security  for  observing  the  decree 
in  case  he  should  be  defeated  in  the  suit,  the  defendant  often 
being  required  to  file  periodical  accounts  of  his  business.*  But 
where  the  infringement  and  the  validity  of  the  patent  are  clear 
the  court  will  often  refuse  to  allow  the  plaintiff's  right  to  an 
injunction  to  be  defeated,  by  a  tender  of  security;  even  though 
in  some  cases  this  may  entail  hardship.'* 

1.  Parker  v.  Sears,  i  Fisher  Pat.  Cas.  3   Blatchf.   (U.  S.)   184,  28   Fed.  Cas. 

93,  18  Fed.  Cas.  No.  10.748;  Howe  t/.  No.  16,790;  Howe  v,  Morton,  i  Fisher 

Morton,  i  Fisher  Pat.  Cas.  586, 12  Fed.  Pat.  Cas.  586,  12  Fed.  Cas.  No.  6,769; 

Cas.  No.  6,769.     See  also  Gold,  etc.,  Jones    v,    Merrill,    13   Fed,   Cas.   No. 

Tel.  Co.  V,  Commercial  Tel.  Co.,  22  7,481;  Morris  z^.  Shelboume,  8  Blatchf. 

Fed.  Rep.  838.  (U.  S.)266,  17  Fed.  Cas.  No.  9,836;  Ely 

9.  American  Bell  Telephone  Co.  v,  v,   Monson,   etc.,   Mfg.  Co.,  4  Fisher 

Brown  Telephone,  etc..  Co.,  58  Fed.  Pat.  Cas.  64,  8  Fed.  Cas.  No.  4,431; 

Rep.   409;    Parker  v.  Sears,  i   Fisher  National  Hat- Pouncing  Mach.  Co.  v. 

Pat.  Cas.  93,  i8  Fed.  Cas.  No.  10,748.  Hedden,  29  Fed.  Rep.  147;  New  York 

Limiting  ^luotion  to  £zpiri  When  Belling,  etc.,  Co.  v.  Magowan,  23  Fed. 

Patent  E^^iret.  —  When  an   injunction  Rep.  596;    Bryan   v,  Stevens,  4  Fed. 

is  issued  it  will  not  be  limited  to  expire  Cas.  No.  2,066a;  Greenwood  v,  Bracher, 

at  a  certain  date  not  far  removed  be-  i  Fed.  Rep.  856;  McMillan  v.  Conrad, 

cause  it  is  alleged  that  the  plaintiff's  16  Fed.  Rep.  128;  Edison  Electric  Light 

patent  will  expire  on  that  date,  partic-  Co.  v.  Columbia  Incandescent  Lamp 

ularly   where    the  exact    Question    is  Co.,  56  Fed.  Rep.  496;    Westinghouse 

pending    before    the   appellate   court.  Air-Brake  Co.  v.  Burton  Stock  Car  Co., 

When  the  date  alleged  for  the  expira-  77  Fed.  Rep.  301;  Geo.  A.  Macbeth  Co, 

tion  of   the  patent   arrives  it  will  be  v,  Lippencott  Glass  Co.,  54  Fed.  Rep. 

open  to  the  defendant  then  to  move  167;     Duplex    Printing- Press    Co.    v. 

for  a  dissolution  of  the  injunction  upon  Campbell  Printing-Press,  etc.,  Co.,  69 

the  ground  that  the  patent  has  expired.  Fed.  Rep.  250. 

and  by  that  time  the  court  may  have  Sni&eient  OompUanoe  with  Order  Beqnir- 

the  aid  of  a  final  decision  on  the  point  ing  Aeoounts.  —  See  Wilder  v,  Gayler,  x 

by  the  Supreme  Court.     Westinghouse  Blatchf.  (U.  S.)  511,  29  Fed.  Cas.  No. 

Air  Brake  Co.  v.  Carpenter,  32  Fed.  17,648. 

Rep.  545.  4.  Norton  v.   Eagle  Automatic  Can 

3.  Blake  v,   Robertson,   11   Blatchf.  Co.,  57  Fed.   Rep.  029;    Consolidated 

(U.   S.)  237,   3   Fed.   Cas.    No.    1,500;  Fruit-Jar  Co.  r.  Whitney,  6  Fed.  Cas. 

American    Middlings   Purifier  Co.    v.  No.  3,132;  Conover  v.  Mers,  3  Fisher 

Atlantic  Milling  Co.,  4  Dill.  (U.S.)  100,  Pat.  Cas.  386.6  Fed.  Cas.  No.  3,123; 

I  Fed.  Cas.   No.  305;  American  Mid-  Westinghouse    Air-Brake    Co.  v.  Car- 

dlings  Purifier  Co.  V.  Christian,  4  Dill,  penter,  32  Fed.  Rep.  545;     Campbell 

(U.  S.)448, 1  Fed.  Cas.  No.  307;  Blake  Printing  Press  Co.  r.  Prieth,  77  Fed. 

V,  Greenwood    Cemetery,  14  Blatchf.  Rep.    976;    Mc Williams  Mfg.    Co.  v. 

(U.   S.)  342,   3   Fed.   Cas.   No.    1,497;  Blundell,  11  Fed.  Rep.  419;  American 

Stainthorp  v,  Humiston,  2  Fisher  Pat.  Bell    Telephone   Co.  v.    Brown   Tele- 

Cas.   311,    22    Fed.   Cas.   No.    13,280;  phone,  etc.,  Co.,  58  Fed.  Rep.  409.     See 

Wells  V.  Gill.  6  Fisher  Pat.  Cas.  89,  29  Sickels  ».  Mitchell,  3  Blatchf.  (U.  S.) 

Fed.  Cas.  No.   17,394;   U.  S.  Annun-  548,  22  Fed.  Cas.  No.  12,835;  Hodge  v. 

ciator,  etc.,    Mfg.   Co.    v,  Sanderson,  Hudson  River R.  Co.,  6 Blatchf.  (U.  S.) 

126  Volume  XVI. 


•ait  in  Equity  PA  TENTS.  for  Iafrinf«B«Bt. 

(5)  Questions /or  Consideration  and  Determination  —  Vtw,  ItoulH- 
ftal,  or  iMifteiiit  QoMtioni.  —  A  motion  for  a  temporary  injunction  id 
not  designed  for  the  adjudication  of  new,  doubtful,  or  difficult 
questions.* 

Meriti  of  Cmo.  —  The  court  does  not  upon  this  motion  adjudicate 
upon  the  merits  of  the  case.* 

QoMtioai  of  YaUdity  or  InfHngemoBt  Aro  Hot  FuUj  Ezaminod  or  decided 
as  upon  final  hearing,  but  the  court  goes  into  the  case  only  so  far 
as  to  decide  whether  or  not  a  case  has  been  made,  in  which, 
upon  the  established  principles  of  equity,  a  preliminary  injunc- 
tion should  be  issued.^ 

165,  12  Fed.  Cas.  No.  6,560;  Tracy  v.  R.  Co.,  2  Wall.  Jr.  (C.  C.)  356,  10  Fed. 

Torrey,  2  Blatchf.  (U.  S.)  275;  Tilgh-  Cas.  No.  5.563. 

man  v,  Mitchell,  4  Fisher  Pat.  Cas.  615 ;  Where  the  Question  Is  Difficult  and 

Gibson  v.  Van  Dresar,  i  Blatchf.  (U  must    be     examined    with    care    and 

S.)  532.  patience,   the  motion  may  be  denied, 

1.  Gold,  etc.,  Tel.  Co.  v.  Commercial  and  the  case  decided  upon  final  hearing 

Tel.   Co.,   22   Fed.  Rep.    838;     Union  where  the  necessary  attention  can  be 

Paper-Bag  Mach.   Co.   v.    Binney,    5  given  it.     Gold,  etc.,  Tel.  Co.  v.  Com- 

Fisher  Pat.  Cas.  166,  24  Fed.  Cas.  No.  mercial  Tel.  Co.,  22  Fed.  Rep.  838. 

14,387;  Bailey  Wringing  Mach.  Co.  t^.  Mere  Construction  of  Patent,  —  Where 

Adams,  2  Fed.  Cas.  No.  752;  Goodyear  the  (juestionas  stated  admits  the  facts, 

V,  Central  R.  Co.,  2  Wall.  Jr.  (C.  C.)  and  its  solution  depends  upon  the  con- 

356,    10  Fed.   Cas.  No.  5,563;    Union  struction  of  the  patent,  a  hearing  upon 

Switch,  etc.,  Co.  v,  Philadelphia,  etc.,  the  preliminary  motion  may  be  as  sat- 

R.  Co.,  75  Fed.  Rep.   1,004;  Parker  v,  isfactory  as  a  final  hearing  and  shorten 

Sears,  i   Fisher  Pat.  Cas.  93,  18  Fed.  litigation.     Goodyear    t^.    Central    R. 

Cas.    No.    10,748;     Bailey    Wringing  Co.,  2  WaU.  Jr.  (C.  C.)  356, 10  Fed.  Cas. 

Mach.  Co.  V,  Adams,  2  Fed.  Cas.  No.  No.  5,563;  Union  Switch,  etc.,  Co.  v, 

752.  Philadelphia,  etc.,  R.  Co.,  75  Fed.  Rep, 

9.  Kirby  Bung  Mfg.  Co.  v.  White,  i  1004. 

Fed.  Rep.  604;    United  Nickel  Co.  v.  Iiijiuiotioii    Granted    aftar    Oppodtlmi 

New  Home  Sewing  Mach.  Co.,  17  Fed.  Withdrawn  —  Bdfiual    to    Deoidt    Other 

Rep.  528.  QuMtionB.  —  After  a  motion  for  a  pre- 

8.  Geo.  A.  Macbeth  Co.  v.  Lippencott  liminary  injunction  had  been  heard, 
Glass  Co.,  54  Fed.  Rep.  167;  Bowers  and  before  it  was  decided,  the  defend- 
Dredging  Co.  v.  New  York  Dredging  ants  filed  a  paper  withdrawing  their 
Co.,  77  Fed.  Rep.  980;  Sickels  v,  opposition  to  the  motion.  Thereupon 
Youngs,  3  Blatchf.  (U.  S.)  293,  22  Fed.  the  court  granted  the  injunction  and 
Cas.  No.  12,838;  Onderdonk  r.  Fan-  refused  to  make  any  other  decision  on 
ning,  4  Fed.  Rep.  148;  Kirby  Bung  the  motion,  although  the  plaintifif  in- 
Mfg.  Co.  V.  White,  i  Fed.  Rep.  604;  sisted  that  the  motion  should  be  de- 
Sessions  V,  Gould,  49  Fed.  Rep.  855;  tided  on  the  merits,  with  a  view  to 
Corbin  Cabinet  Lock  Co.  v,  Yale,  etc.,  other  cases.  American  Middlings 
Mfg.  Co.,  58  Fed.  Rep.  563;  Greenwood  Purifier  Co.  v.  Vail.  15  Blatchf.  (U.  S.) 
V,  Bracher,  i  Fed.  Rep.  858;  Ameri-  315,  i  Fed.  Cas.  No.  308. 
can  Paper  Barrel  Co.  v.  Lara  way,  Qnaitioiii  Seterved  for  Final  Decree.  — 
28  Fed.  Rep.  141 ;  Standard  Paint  Co.  On  a  preliminary  hearing  the  court 
V,  Reynolds,  43  Fed.  Rep.  304;  Orr  v.  should  not  commit  itself  so  definitely 
Littlefield,  i  Woodb.  &  M.  (U.  S.)  13,  in  regard  to  the  validity  of  the  patent 
18  Fed.  Cas.  No.  10,590.  as  to  prejudice  the  hearing.     It  is  bet- 

Qneetioiii  of  InMngement  —  Fcuts  in  ter  always  to  reserve  all  final  conclu- 

Dispute.  —  Where  the  question   of  in-  sions  and  determination   until  all  the 

fringement  is  one  that  admits  of  doubt,  testimony  is  in  and  the  case  is  finally 

or  where  the  facts  are  in  dispute,  the  heard.     Irwin  v,  Dane,  2  Biss.  (U.  S.) 

court  will  not  decide  it  summarily  on  a  442,  13  Fed.  Cas.  No.  7,081. 

motion  for  a  preliminary  or  interlocu-  Iidimotion  on  One  Claim — Other  Claims 

tory  injunction.    Goodyear  v.  Central  VotPiMed  On.  —  A  provisional  injunc- 
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(6)  Imposing  Terms,  —  The  court  in  its  discretion  may  impose 
terms  on  either  party  as  conditions  of  granting  or  refusing  a  pre- 
liminary injunction  to  restrain  infringement.' 

b.  Dissolution,    Modification,  and    Reinstatement  — 

(i)  In  General.  —  The  general  rules  governing  the  dissolution, 
modification,  and  reinstatement  of  injunctions  apply  in  suits  for 
the  infringement  of  patents.* 

tion  may  be  granted  to  prevent  the  in-  9.  See  article  Injunctions,  vol.   lo, 

fringement  of  two  claims  of  a  patent,  pp.  1027,  1091,  1093. 

and  the  court  may  refrain  from  pass-  AppMuraaoa  Cvring  B«fiiotiT«  Votioa.  — 

ing  upon  a  question  raised  in  regard  to  Where    a    preliminary    injunction    is 

the  first  claim  until  the  case  comes  up  granted  without  appearance  by  the  de- 

for  hearing    upon  the   pleadings  and  fendants  or  resistance  to  the  motion, 

proofs,  when  it  will  be  more  fully  in  informality  in  the  service  of  notice  of 

possession  of  the  facts  bearing  upon  the  motion  for  the  injunction  is  cured 

that    question.        Colt    v.    Young,     2  by  the  appearance  of  the  defendants  for 

Blatchf.  (U.  S.)  471.  6  Fed.  Cas.   No.  the  purpose  of  moving  to  dissolve  the 

3,032.  injunction.     Brammert/.  Jones,  2  Bond 

Q^Mtiom  Whioh  Should  Be  Goniidered.  (U.  S.)  100,  4  Fed.  Cas.  No.  1,806. 

—  The  state  of  the  litigation  where  the  Xodifio&tion. —  In  Sickels  v.  Borden, 

plaintiff's  title  is  denied,  the  nature  of  4  Blatchf.  (U.  S.)  14,  22  Fed.  Cas.  No. 

the  improvement,  the  character    and  12,833,  it  was  held  that  where  a  pre- 

extent  of  the  infringement  complained  liminary  injunction  is  broader  than  it 

of,  and  the  comparative  inconvenience  was  intended  to  be  the  defendant  must 

which  will  be  occasioned  to  the  respec-  ask  relief  against  it,  and  that  if  no  ob- 

tive  parties  by  allowing  or  denying  the  jection  is  taken  until  a  motion  for  an 

injunction,    must    all    be    considered,  attachment  for  the  violation  of  the  in- 

Forbush    v,   Bradford,    i    Fisher  Pat.  junction  is  made,  the  court  will  hold 

Cas.  317,  g  Fed.  Cas.  No.  4,930.  the  injunction  valid  and  effectual  to  the 

Interpretatioii  of  Liconse. —  Where  the  extent  of  the   language  em  ployed  to 

plaintiff's  title  to  an  injunction   does  indicate  the  restraints  imposed, 

not  depend  upon  any  controverted  or  Paiting  upon  Quoftioii  of  Infringoment. 

doubtful  facts,  but  upon  the  interpreta-  — Upon  a  motion  by  the  plaintiff  to 

tion   to   be   put  by   the  court  upon  a  discharge  the  defendant's  rule  to  show 

license,  it  is  the  duty  of  the  court  to  in-  cause   why   a    preliminary   injunction 

terpret  the  instrument  on  the  motion  should  not  be  modified  or  restated,  the 

for  the  injunction  and  to  grant  or  re-  court  refused  to  pass  upon  the  question 

fuse  the   injunction   according  to  the  whether  an  article  sold  since  the  in- 

resultof  such  interpretation.    Hodge  t^.  junction  was  granted  was  an  infringe- 

Hudson  River  R.  Co.,  6  Blatchf.  U.  S.  ment,  and  held  that  unless  the  plaintiff 

165.  12  Fed.  Cas.  No.  6,560.  moved  for  an  attachment  for  violation 

1.  Fisk  V.  West  Bradley,  etc.,  Mfg.  of  the  injunction  the  question  would 
Co.,  9  Fed  Cas.  No.  4,830.7;  Forbush  z/.  have  to  wait  till  the  final  hearing. 
Bradford,  i  Fisher  Pat.  Cas.  317,  9  Edison  Electric  Light  Co.  v.  Westing- 
Fed.  Cas.  No.  4,930;  Westinghouse  Air-  house  Electric,  etc.,  Co.,  54  Fed.  Rep. 
Brake  Co.  v.  Burton  Stock  Car  Co.,  77  504. 
Fed.  Rep.  301.  Pendenej  of  Formor  loit  —  Soillaienej 

A  Bond  firom  tho  Complainant  may  be  of  XoTing   Papon.  —  In    Consolidated 

required  as  a  condition  for  granting  the  Fruit-Jar  Co.  v,  Whitney,  6  Fed.  Cas. 

injunction.      Tobey  Furniture  Co.   v.  No.   3.132,   an     injunction    had    been 

Colby,  35   Fed.   Rep.  592;  Brush  Elec-  issued,  and  it  appeared   that   the  de- 

tric  Co.  V,  Accumulator  Co.,  50  Fed.  fendant  was  the  assignee  of  a  part  only 

Rep.   833.      See   also  article    Injunc-  of  the  rights  secured  to  his  assignors 

TIONS,  vol.  10,  p.  1012.  by  license  from  the  patentee,  and  that 

Where  the  Defendant  Has  Been  Guilty  at  the  time  of  the  assignment  to  the 

cj  Bad  Faith  towards  the  complainant,  defendant  a  suit  was  pending  between 

the  court  may  refuse  to  impose  such  a  the  complainant  in  the  present  case  and 

condition.     Pasteur  Chamberland  Fil-  the  assignors  of  the  defendant,  for  the 

ter  Co.  V.  Funk.  52  Fed.  Rep.  146.  purpose  of  having  the  license  from  the 
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]HMr«a«i  if  Omt  —  The  matter  is  one  within  the  sound  discre- 
tion of  the  court  in  view  of  all  the  circumstances.^  And  the 
motion  to  dissolve  will  be  g^nted  or  denied  according  to  whether 
the  evidence  and  grounds  for  dissolution  are  sufficient  or  insuiii- 
cient.* 

(2)  Evidence  —  OTtroradng  Sqvity  of  BUI  uU  PlftiatUf •  ETitaiM.  — 
Where  an  injunction  has  been  g^nted  on  the  bill,  a  motion  to 
dissolve  it  will  be  denied  unless  the  defendant's  proofs  overcome 
the  equity  of  the  bill  and  the  evidence  supporting  it.* 

Vtw  and  tutorial  ETidtBM.  —  The  defendant  s  evidence  in  order  to 
warrant  the  dissolution  of  the  injunction  must  be  new  and  mate- 
rial  evidence,  which  he  has  not  improperly  neglected  to  offer 
before.** 

BabMquMit  Aatwrnr.  —  The  new  matter  usually  relied  on  is  a  subse- 
quent answer  denying  the  originality  of  the  patent  or  its  validity 
in  other  respects,  and  supported,  if  contested  by  the  plaintiff, 
with/r/wtf  facie  proof  not  rebutted.* 

patentee  to  the  defendant's  assignors  solution,   if    the    case  stands  on  the 

declared  fraudulent  and  void,  of  which  original  bill.     But  if  a  supplemental 

suit  the  defendant  admitted  having  re-  bill  is  filed  on  the  reissued  patent  the 

ceived  notice.     An  application  to  mod-  injunction  may  be  continued.     Wood- 

Jfy  the  injunction  so  as  to  allow  the  worth  r.  Stone,  3  Story  (U.  S.)  749,  30 

defendant    to  manufacture   a   limited  Fed.  Cas.  No.  18,021. 

number  of  the  articles  in  order  to  meet  Btrersal  of  Dedflon  upon  Which  tho 

contracts  with  third  parties  was  denied  Ii^imetion  Was    Qrantad.  —  Where  the 

because  the  moving  papers  did    not  decision,  upon  the  strength  of  which 

contain  sufficient  proof  that  the  notice  the  injunction  was  granted,  is  reversed, 

to  the  defendant  of  the  pendency  of  the  the     injunction     will     be     dissolved, 

former  suit  was  subsequent  and  not  Campbell  Printing-Press  Co.  v,  Prieth, 

prior  to  the  making  of  the  contracts.  80  Fed.   Rep.   539,   reversing   77  Fed. 

1.  Orr   r.    Badger,    Brunner*s  Col.  Rep,  976. 

Cas.  536,  18  Fed.  Cas.  No.  10,587.  8.  Sparkman  v,  Higgins,  1  Blatchf. 

Patent  Valid  and  lajnnetion  of  Long  (U.  S.)  205,  22  Fed.  Cas.  No.  13,208. 

Standing.  —  Where  the  patent  is  valid,  4.  Woodworth  v,  Rogers,  3  Woodb. 

and  the  injunction  has  been  in  force  a  &   M.  (U.   S.)  135,   30  Fed.  Cas.  No. 

long  time,  and  the  cause  can  readily  be  18,018. 

brought  to  final  hearing,  a  motion  for  Befiniio  Hot  Proiontod  on  Xotioni  for 

dissolution  will  be   denied.     Holmes  lajtmetion  and  Attanhnwmt. —  Where,  on 

Electric  Protective  Co.  v.  Metropolitan  both  the  motion  for  the  injunction  and 

Burglar  Alatm  Co.,  31  Fed.  Rep.  562.  the  motion  to  punish  the  defendants  for 

9.  Tho  Aidgnmont  of  tho  Patent  by  violating  the  injunction  granted,  the 
the  complainant,  after  the  preliminary  defendants  fail  to  present  the  defense 
injunction  has  been  granted,  is  no  that  they  had  made  the  articles  alleged 
l^round  on  which  to  dissolve  the  in-  to  be  infringed,  previous  to  the  plain- 
junction.  Thompson  v,  Barry,  23  Fed.  tiff's  invention,  they  will  not  be  allowed 
Cas.  No.  13,942.  to  present  such  facts  upon  a  motion 

Ho^ioindor  of  Party.  —  Where  it  is  to  dissolve  the  io junction.    National 

not  clear  that  the  suit  for  infringement  School    Furniture    Co.  v,    Paton,    16 

Is  not  well  brought  in  the  plaintiff's  Blatchf.  (U.  S.)  563, 17  Fed.  Cat.  No. 

name  alone,  a  motion  to  dissolve  the  10,050. 

injunction  because  of  the  nonjoinder  5.  Woodworth  9.  Rogers,  3  Woodb. 

of  a  party  will  be  denied.    Bassett  v,  &  M.  (U.  S.)  135,  30  Fed.  Cas.  No. 

Malone,  ti  Fed.  Rep.  801.  18,108. 

SorrondirandEoisfnoof  Patont.  — The  Dinolntion  on  Oominf  In  of  Answtr.  ^ 

surrender  of  a  patent  after  the  grant-  An  injunction  will  not  be  dissolved,  as 

ing  of  an  injunction  is  ground  for  dis-  a  matter  of'  course,  on  the  coming  in 
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restrain  infringement,  the  party  to  be  proceeded  against  must  be 
a  party  to  the  suit,  and  must  have  had  notice  of  the  application 
for  the  injunction  or  its  issuance.^ 

(3)  Determining  Violation  or  Infringement  —  YidUtioB  Xmt  B« 
OlMT.  —  Before  granting  an  attachment  the  court  should  be  clear 
on  the  point  that  the  person  enjoined  from  infringing  has  been 
guilty  of  a  violation  of  the  injunction.* 

Where  the  Quettion  of  Yiolatieii  or  Infringement  Ii  Donbtfnl  and  not  satis- 
factorily shown  to  the  court,  that  question  will  not  generally  be 
determined  on  this  summary  proceeding,  but  the  party  will  be 
left  to  file  a  supplemental  bill  in  the  pending  suit,  or  to  file  an 
original  bill  in  a  new  suit.* 

Where  the  Alleged  Infringing  Article  Ii  in  Diibrent  or  Xodiiled  Form  from 
the  one  restrained  by  injunction  or  is  made  under  a  patent  granted 
since  the  injunction*  the  question  of  infringement  should  not 
usually  be  tried  on  contempt  proceedings,  but  the  plaintiff's 
rights  should  be  determined  as  indicated  in  the  preceding  section.* 

1.  Sickels  V.  Borden,  4  Blatchf.  (U.  termine  the  question  upon  them  if  it 

S.)  14,  22  Fed.  Cas.  No.  12.833.  sees  fit  to  do  so.     Burdett  v.  Estey,  16 

Where  there  If  Donht  abont  ti^e  Serrioe  Blatchf.  (U.  S.)  105,4  I^ed.  Cas.  No. 

of  tiie  Writ  of  Injunction,  a  motion  for  2,146. 

anattachment  will  be  denied.    Whipple  Bedilon  on  Infringement  Ordered  Hot 

V,   Hutchinson,  4  Blatchf.  (U.  S.)  190,  Conolniiye.  —  In   Burdett  v,  Estey,    16 

29  Fed.  Cas.  No.  17,517.  Blatchf.  (U.  S.)  105,  4  Fed.  Cas.  No. 

The  Preeident  of  a  Corporation  may  be  2,146,  the  court  ordered  that  its  deci- 

attached    where    he   has   been   served  sion  that  there  had  been  a  violation 

with  the   injunction,  and  has  devised  should  not  be  conclusive,  and  should 

and  practiced   the   infringing  process,  not  prevent  the  defendant  from  raising 

Wetherill  v.   New  Jersey  Zinc  Co.,  29  the  question  of  infringement  upon  the 

Fed.  Cas.  No.  17,463.  accounting  had  under  an  interlocutory 

Bon'i  Violation    of  Iignnotion  against  decree  in  the  case;  for  it  was  of  more 

Tather.— Where  a  father  was  enjoined  importance   that  the  decision   of    the 

from  infringing  a  license,  and  his  son,  question  upon  the  accounting  should  be 

who  was  under  his  control,  continued  correct  than  that  the  decision  upon  the 

the  infringement,  the  court  refrained  motion  for  an  attachment  should  be. 

from  issuing  the  attachment  against  8.  California  Artificial  Stone  Paving 

the  father  upon  the  filing  in  court  of  Co.  v.  Molitor,  113  U.  S.  609;  Birdsell 

an  agreement  by   the  son   to   refrain  v,    Hagerstown    Agricultural    Imple- 

from    future    infringement;     but    the  ment  Mfg.  Co.,  i  Hughes  (U.  S.)  59,  3 

court  ordered  that  the  father  pay  the  Fed.  Cas.  No.  1,436;    Putnam  v.   Hol- 

master's  fee,  the  other  costs  to  abide  lender,  11   Fed.  Rep.  75;    Wetherill  v. 

the  final  result  of  the  cause.     Dunks  v.  New  Jersey  Zinc  Co.,  29  Fed.  Cas.  No. 

Grey,  3  Fed.  Rep.  862.  17,463:    Allis  v.  Stowell,  15  Fed.  Rep. 

9.  Roemer  v,  Newman,  19  Fed.  Rep.  242;  Roemer  v.  Newman,  19  Fed.  Rep. 

98.  98. 

Method  of  Determining  Infringement.  —  Conflioting  Eyidenoe  ae  to  Infringement. 

On   a  motion   for  an   attachment   for  —  The  mere  fact  that  the  proofs  of  in- 

contempt  for  violating  an  injunction  fringement  are  conflicting  does  not  ar- 

granted  to  restrain  infringement  of  let-  rest  the  power  of  the  court  on   pro- 

ters  patent,  it  is  competent,  and  some-  ceedings    for    the     violation    of    an 

times  the  practice,   for  the    court  to  injunction.     Wetherill  v.   New  Jersey 

require  expert  testimony  to  prove  the  Zinc  Co..  29  Fed.  Cas.  No.  17  463. 

infringement  or  violation,  but  that  is  4.  Higby  r.  Columbia  Rubber  Co., 

wholly  a  matter  of  discretion,  and  it  18  Fed.  Rep.  601;   Temple  Pump  Co. 

must  be    equally    competent  for    the  v,  Goss  Pump,  etc.,  Mfg.  Co.,  31  Fed. 

court  to  examine  the  exhibits  and  de-  Rep.  392;    Enterprise  Mfg.  Co.  v,  Sar- 
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(4)  Trial  of  Validity y  Usefulness^  or  Originality,  —  Questions 
relating  to  the  validity,  usefulness,  or  originality  of  the  patent  or 
invention,  cannot  usually  be  tried  on  this  proceeding.^ 

a.  UEMt  of  Prior  AfQudieationi — a.  In  General.  —  In  patent 
suits  where  the  issues  have  been  passed  upon  by  the  circuit  court 
of  another  district,  it  is  only  in  a  case  of  clear  misunderstanding 
of  law  or  fact,  or  of  newly  discovered  testimony,  or  upon  some 
question  not  considered  by  such  court,  that  its  decision  will  not 
be  followed  or  its  findings  will  be  reviewed.* 

*.  As  TO  Validity  of  Patent — ly  cireidt  cwru.  —  The  rule 
is  well  settled  that  where  the  validity  or  invalidity  of  a  patent  has 
been  passed  on  by  a  circuit  court  of  the  United  States,  its  deci- 
sion will  be  followed  by  the  federal  courts  in  other  circuits, 
unless  additional  material  evidence  is  discovered,  or  new  defenses 
are  presented.* 

feot,  48  Fed.  Rep.  453;  Wirt  v.  Brown,  Fed.  Rep.  90;  CaropbeU  Printing-Press 

30  Fed,  Rep.  187;  Traax  v.  Detweiler,  Co.  v,  Prieth,  77  Fed.  Rep.  976.     See 

46  Fed.  Rep.  1x7;    Pennsylvania  Dia-  Fenton  Metallic  Mfg.  Co.  v.  Chase,  73 

mood   Drill  Co.   v.  Simpson,  39  Fed.  Fed.  Rep.  831. 

Rep.  284;    Bonsack  Mach.  Co.  v,  Na-  Ormudf  of  B«la.  —  Comity  and  the 

tiooal  Cigarette  Co.,  64  Fed.  Rep.  858;  avoidance  of  litigation  and  conflicting 

Liddle  r.  Cory,  7  Blatchf.  (U.  S.)  i,  15  decisions  are  the  grounds  upon  which 

Fed.  Cas.  No.  8,338.  prior   decisions    are    followed.     Office 

IWfjaUiiy  TMatitB  WlMrt  ArtldM  Specialty  Mfg.  Co.  v,  Wintemight, 
Mftnat.  —  The  mere  fact  that  the  etc.,  Mfg.  Co.,  67  Fed.  Rep.  928. 
thing  used  by  the  defendant  is  in  some  Iffwt  of  UuproTod  AronMit  of  GoUu- 
respects  different  from  the  thing  whose  iioii. —  If  an  assignment  of  a  patent 
use  had  been  enjoined,  does  not  pre-  has  been  construed  by  a  circuit  court, 
vent  the  court  from  determining  its  controlling  effect  wtll  not  be  avoided 
whether  the  injunction  has  been  vio-  on  the  ground  that  the  suit  was  a  col- 
lated. Wetberill  v.  New  Jersey  Zinc  lusive  one,  where  the  only  affidavit 
Co..  99  Fed.  Cas.  No.  I7f463  submitted  is  one  on  information  and 

1.  Whipple  V.  Hutchinson,  4  Blatchf.  belief,  in  which  the  affiant  sets  forth 

(U.   S.)  X90,  39  Fed.  Cas.  No.  '17,517;  neither  the  sources  of  his  information 

Enterprise    Mfg.   Co.   r.   Sargent,    48  nor  the  grounds  of  his  belief,  except 

Fed.  Rep.  453;  Roemer  r.  Newman,  19  by  affixing  to  his  affidavit  a  clipping 

Fed.  Rep.  98.  from  a  distant  paper.     Siebert  C>  finder 

ftfltwiaf?rkrA4i«itoattoa.  — Where  OiLCup  Co.  v,  Beggs.  32   Fed.  Rep. 

the   injunction    was   granted    on    the  790. 

strenc^th  of  a  prior  adjudication  in  an-  Imgularity  or  IsTaUditj  of  Doerot.  — 

other    circuit    construing    the   patent,  Where  a  final  decree  has  been  rendered 

socb  construction  will  be  followed  on  a  in  a  patent  suit  in  one  circuit  court, 

motion  for  attachment  for  violating  the  another  circuit  court  on  motion  for  a 

injunction.     Accumulator  Co.  v.  Con-  preliminary   injunction   will   not  con- 

soltdated  Electric  Storage  Co.,  53  Fed.  sider  contentions  that  the  decree  while 

Rep.  793.  apparently  final   is    irregular  and  of 

t.  Searls  r.  Worden,  11  Fed.  Rep.  doubtful  validity.  Campbell  Printing- 
501;  Brown  Mfg.  Co.  v.  Mast,  53  Fed.  Press  Co.  v,  Prieth,  77  Fed.  Rep.  076. 
Rep.  578:  Hajres  v,  Dayton,  20  Fed.  Iffwt  if  Pro  Ooateo  Dosroo.  —  A  de- 
Rep.  690:  Green  v.  French,  11  cree  in  a  patent  suit  rendered /r^  r^ii- 
Fed.  Rep.  591 :  U.  S.,  etc.  Salamander  /esse  without  answer  or  hearing,  is  not 
Felting  Co.  v.  Asbestos  Felting  Co.,  4  such  a  decree  as  to  preclude  full  in- 
Fed.  Rep.  814;  Overman  Wheel  Co.  v,  quiry  bya  circuit  court  in  a  subsequent 
Cunts.  53  Fed.  Rep.  247;  S.  S.  White  suit.  Everett  v.  Thatcher,  2  Flipp.  (U. 
Dental  Mfg.  Co.  v.  Johnson,  56  Fed.  S.)  234.  8  Fed.  Cas.  No.  4,578. 
Rep.  262;  Carroll  v.  Goldschmidt,  80  t.  Enterprise  Mfg.  Co.  v,  Deisler,  46 
fA,  Rep.  520;  Stuart  v.  Thorman,  37  Fed.   Rep.  854;    Accumulator  Co.   r. 
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B7  Afpellau  Court.  —  Where  the  validity  of  a  patent  has  been 
passed  upon  by  an  appellate  court,  its  decision  will  in  general  be 
deemed  conclusive  by  the  circuit  courts  in  another  suit  on  the 
patent.* 

c.  As  TO  Infringement.  —  Under  the  rule  of  comity  the 

United  States  circuit  courts  will  be  governed  by  the  decisions  of 

Consolidated  Electric  Storage  Co.,  53  Gas.  No.  11,925;  Philadelphia  Trust, 
Fed.  Rep.  793:  Heaton-reninsular  etc..  Co.  v,  Edison  Electric  Light  Co., 
Button-Fastener  Co.  v,  Elliott  Button-  65  Fed.  Rep.  551.  See  American  Bell 
Fastener  Co..  58  Fed.  Rep.  220;  Jones  Telephone  Co.  v.  National  Improved 
V.  Merrill,  13  Fed.  Cas.  No.  7,481:  Cary  Telephone  Co.,  27  Fed.  Rep,  665;  Edi- 
«.  Domestic  Spring-Bed  Co.,  26  Fed.  son  Electric  Light  Co.  v.  Beacon 
Rep.  38;  U.  S..  etc.,  Salamander  Felt-  Vacuum  Pump  Co.,  54  Fed.  Rep.  679. 
ing  Co.  V,  Asbestos  Felting  Co.,  4  Fed.  Acljiidioatioai  Hot  GonolviiTi  on  Valid- 
Rep.  814;  Macbeth  v.  Gillinder,  54  ity. —  Where  preliminary  injunction 
Fed.  Rep.  169;  Carter  t^.  WoUschlaeger,  was  granted  without  appearance  of 
53  Fed.  Rep.  573;  Wanamaker  v.  ^n-  counsel  for  defendant.  Covert  v,  Trav* 
terprise  Mfg.  Co.,  53  Fed.  Rep.  791;  ers  Bros.  Co.,  70  Fed.  Rep.  788;  where 
Bresnahan  v,  Tripp  Giant  Leveller  decree  entered  by  consent.  Bowers 
Co.,  72  Fed.  Rep.  920;  Green  v.  Dredging  Co.  v.  hfew  York  Dredging 
French,  ii  Fe'd.  Rep.  591;  Sawyer  Co.,  77  Fed.  Rep.  980;  where  appesd 
Spindle  Co.  v,  Taylor,  69  Fed.  Rep.  taken  and  undetermined.  Bowers 
837;  Tannage  Patent  Co.  v.  Donallan,  Dredging  Co.  v.  New  York  Dredging 
75  Fed.  Rep.  287;  Edison  Electric  Light  Co.,  77  Fed.  Rep.  980. 
Co.  V,  Electric  Mfg.  Co.,  57  Fed.  Rep.  The  Overruling  of  a  Demurrer  to  a 
616,  18  U.  S.  App.  637,  61  Fed.  Rep.  bill  for  non-patentability,  is  not  an  ad- 
834;  Earl  t/.  Southern  Pac.  Co.,  75  Fed.  judication  of  patentability.  Wollensak 
Rep.  609;  Brush  Electric  Co.  r.  Accu-  v.  Sargent,  33  Fed.  Rep.  840. 
mulator  Co.,  50  Fed.  Rep.  833;  Wood-  Extent  to  Which  Validity  Pmumod. — 
ard  V,  Ell  wood  Gas  Stove,  etc.,  Co.,  68  On  motion  for  preliminary  injunction 
Fed.  Rep.  717;  Bowers  v.  Pacific  Coast  the  patent  will  be  presumed  valid  only 
Dredging,  etc.,  Co.,  81  Fed.  Rep,  569;  to  the  extent  expressly  covered  by  prior 
Keyes  v.  Pueblo  Smelting,  etc.,  Co.,  31  decisions.  Carey  v.  Miller,  34  Fed. 
Fed.  Rep.  560;  Heysinger  v.  Rouss,  40  Rep.  392. 

Fed.  Rep.  584;  Norton  v.  Eagle  Auto-  Beoreo  Set  Afide  ae  GoUviiTe.  —  Where 
matic  Can  Co.,  57  Fed.  Rep.  929;  Gib-  a  decree  sustaining  a  patent  was  va- 
son  V,  Betts,  i  Blatchf.  (U.  S.)  163.  cated  because  at  the  time  of  the  hear- 
See  Whitcomb  v,  Girard  Coal  Co.,  47  ing  there  was  no  controversy  between 
Fed.  Rep.  315;  Acme  Harvester  Co.  v,  the  parties,  this  fact  does  not  destroy 
Frobes,  69  Fed.  Rep.  149;  Brown  Mfg.  nor  much  weaken  the  force  of  reason- 
Co.  V.  Mast,  53  Fed.  Rep.  578;  Carroll  ing  by  which  the  decision  was  reached, 
V,  Goldschmidt,  80  Fed.  Rep.  520;  but  may  make  further  examination  by 
Butler  V,   Bainbridge,   29    Fed.    Rep.  a  court  of  another  circuit  more  neces- 

143.  ^^^Z:    ^'  ^*  ^*^^  ^^*  ^*  Wickelman, 

Where  Patent  Suitained  TnfHngement  74  red.  Rep.  799. 
Alone  Considered.  —  On  a  motion  for  a  1.  Edison  Electric  Light  Co.  v.  Phila- 
preliminary  injunction,  where  the  pat-  delphia  Trust,  etc.,  Co.,  60  Fed.  Rep. 
ent  has  been  sustained  by  adjudica-  397;  American  Bell  Telephone  Co.  v. 
tions  in  other  circuits,  the  court  will  Cushman,  57  Fed.  Rep.  842:  American 
generally  consider  only  the  question  of  Middlings  Purifier  Co.  v.  Christian,  3 
infringement,  unless  there  is  additional  Bann.  &  Ard.  44;  American  Bell  Tele- 
evidence.  Sawyer  Spindle  Co.  v,  Tur-  phone  Co.  v.  McKecsport  Telephone 
ner,  55  Fed.  Rep.  979;  Norton  v.  Eagle  Co.,  57  Fed.  Rep.  661;  Bowers  Dredg- 
Automatic  Can  Co.,  57  Fed.  Rep.  929;  ing  Co.  v.  New  York  Dredging  Co.,  80 
Tannage  Patent  Co.  v.  Adams,  77  Fed.  Fed.  Rep.  119;  New  York  Filter  Mfg. 
Rep.  191;  Philadelphia  Trust,  etc.,  Co.  Co.  v,  Niagara  Falls  Waterworks  Co., 
V,  Edison  Electric  Light  Co.,  65  Fed.  80  Fed.  Rep.  924.  See  Green  v,  Lynn, 
Rep.  551;  Odorless  Excavating  Co.  v.  55  Fed.  Rep.  516;  Westinghouse  Air- 
Lauman,  12  Fed.  Rep.  788;  Robertson  Brake  Co.  v.  Burton  Stock-Car  Co.,  77 
».  Hill,  6  Fisher  Pat.  Cas.  465,  20  Fed.  Fed.  Rep.  301. 
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the  courts  of  other  circuits  on  the  question  of  infringement^  where 
the  patent  and  the  proofs  are  the  same.^ 

d.  When  Prior  Adjudication  Not  Followed  — New 
Defenses  AND  Evidence. — A  prior  adjudication  on  a  patent 
is  not  conclusive  in  another  suit  where  questions  not  passed  upon 
are  raised,  new  defenses  presented,  or  additional  evidence  given.' 
But  in  order  to  prevent  the  prior  decision  from  being  followed, 
the  new  defense  or  additional  evidence  must  generally  be  of  such 
a  character  and  of  such  significance  that  if  it  had  been  introduced 
at  the  former  hearing  it  would  have  led  the  court  there  to  a 
different  conclusion.* 

• 

1.  American  Bell  Telephone  Co.  v,  583;    Norton  v.  Eagle  Automatic  Can 

Cushman,  57Fed.  Rep.  842;  Thompson  Co.,  61  Fed.  Rep.  293;    Ney  Mfg.  Co. 

V.   E.    P.   Donnell   Mfg.  Co.,  40  Fed.  v.  Superior  Drill  Co.,  56  Fed.  Rep.  152. 

Rep.  383;  Edison  Electric  Light  Co.  v.  Sight  Claimed  by  Plaintiif  Hot  Preri- 

Ciuzens*  Electric  Light,  etc.,  Co.,  64  ously    in  Gontroreny.  —  *' It  has  been 

Fed.    Rep.  491;     Stuart  v.  Thorroan,  held  to  be  well  settled  that,  even  after 

37  Fed.  R^p.  90;  Macbeth  v.  Gillinder,  54  the  validity  of  a  patent  has  been  estab* 

Fed.  Rep.  169.    See  also  National  Cash  lished  in  a  suit,  and  notwithstanding 

Register  Co.  v.  American  Cash-Regis-  the  presumption  thereby  raised  that  the 

ter  Co.,  47  Fed.  Rep.  212;    Thompson  patent  is  valid,  it  may  always  be  shown 

V,  Rand- A  very    Supply  Co.,   38   Fed.  in  another  suit  on  the  patent,  against 

Rep.  112;    Hammerschlag  Mfg.  Co.  v,  another  defendant,  and  even  in  answer 

Tudd,  28  Fed.  Rep.  621;   Stahl  9.  Wil-  to  an  application  for  a  preliminary  in* 

Hams,  52  Fed.  Rep.  648;  Westlnghouse  junction  in  such  suit,  that  the  right 

Air-Brake  Co.  v.  Burton  Stock-Car  Co.,  claimed  by  the  plaintiff  in  the  new  suit 

77  Fed.  Rep.  301.  was  not,  either  as  to  its  nature  or  its 

TnfHuging  Artidt  BiilBrMit  in  SnbM-  extent,  fairly  in  controversy  in  the  for- 

qnaat  Sidt.  —  A  prior  adjudication  in  mer  suit,  or  that  material  facts  were 

one  circuit  on  the  question  of  infringe-  not  known  or  considered  when  the  for- 

ment  is  not  binding  in  a  subsequent  mer  suit  was  tried,  or  that  there  are 

suit  in  another  circuit  where  the  alleged  relevant  matters  which  were  not  adju- 

in fringing  articles   in    the  two    suits  dicated  in  the  former  suit.'*     National 

are  materially  different.    Stahl  v,  Wil-  Hat  Pouncing  Mach.  Co.  v.  Hedden, 

liams,    52    Fed.    Rep.    648*     Boyden  29  Fed.  Rep.  147. 

Power-Brake  Co.  v,  Westinghouse  Air-  8.  Accumulator  Co.  v.  Consolidated 

Brake  Co.,  25  U.  S.  App.  475.  70  Fed.  Electric  Storage  Co.,  53  Fed.  Rep.  796; 

Rep.  816.  Hayes  v.   Dayton,  20  Fed.   Rep.  690; 

9.  American    Graphaphone    Co.     v.  Electric   Mfg.  Co.  v.  Edison   Electric 

Leeds,   77  I'ed.   Rep.    193;    Mack    v.  Light  Co.,  61  Fed.  Rep.  834;    Edison 

spencer,    44    Fed.    Rep.    346;    Blake  Electric  Light  Co.  v.  Electric  Mfg.  Co., 

V.  Rawson,  I  Holmes(U.  S.)20o,  3  Fed.  57   Fed.    Rep.   616;    Earl  v.  Southern 

Cas.  No.  1,409;   Empire  State  Nail  Co.  Pac.  Co.,   75  Fed.   Rep.  609;    Bowers 

V,  American  Solid  Leather  Button  Co.,  Dredging  Co.  v.  New  York  Dredging 

61  Fed.  Rep.  650;  Edison  Electric  Light  Co.,   80    Fed.    Rep.    119;    Bowers    v. 

Co.  V,  Columbia   Incandescent  Lamp  Pacific  Coast  Dredging,  etc.,  Co.,  81 

Co.,  56  Fed.  Rep.  496;  Norton  z'.  Jensen,  Fed.   Rep.  569;    Allington,  etc.,  Mfg. 

81  Fed.  Rep.  494;  Bowers  v.  San  Fran-  Co.  v.  Lynch,  71  Fed.  Rep.  409;  Geo.  A. 

Cisco  Bridge  <3o.,  69  Fed.   Rep.   640:  Macbeth  Co.  t^.  Lippencott  Glass  Co.,  54 

New  Departure  Bell  Co.  v.  Hardware  Fed.  Rep.  167;    Macbeth  v.  Braddock 

Specialtv  Co.,69  Fed.  Rep.  152;  Jacob-  Glass  Co.,  54  Fed.   Rep.   173;    Brush 

son  V.  Alpi,  46  Fed.  Rep.  767;    Wana-  Electric  Co.   v.   Accumulator  Co.,  50 

maker  v.  Enterprise  Mfg.  Co.,  53  Fed.  Fed.    Rep.    833;    Singer  Mfg.   Co.   v. 

Rep.  791;  Enterprise  Mfg.  Co.  v,  Deis-  New  Home  Sewing-Mach.  Co.,  70  Fed. 

ler,  46  Fed.  Rep.  854;    Barnes  Auto-  Rep.  985:  Loewer  Sole-Rounder  Co.  t/. 

matic  Sprinkler  Co.  v.  Walworth  Mfg.  Gibbon,  74  Fed.  Rep.  555:    Bresnahan 

Co.,  51  Fed.  Rep.  88,60  Fed.  Rep.  605;  v.  Tripp  Giant  Leveller  Co.,  33  U.  S. 

Glaenzer  v.   Wiederer,   33    Fed.   Rep.  App.  421,  72  Fed.  Rep.  920;    Sawyer 
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9.  Hearing  and  Setarmination  —  a.  In  General.  —  The  plead- 
ings  in  the  case  being  filed  and  the  evidence  ready  the  cause 
comes  on  for  hearing  in  the  usual  way.^ 

t.  Proceedings  and  Evidence.  —  The  rules  governing  the 
proceedings  on  the  hearing,  the  taking  of  evidence,  etc.,  ia 
infringement  suits  are  in  general  similar  to  those  pertaining  to 
other  suits  in  equity.* 

c.  Determining  Validity  of  Patent.  —  The  validity  of  the 
patent,  if  contested,  should  be  determined,'  which  may  be  done 

Spindle  Co.  v.  Taylor,  56  Fed.   Rep.  the  defendants  deny  infringement,  and 

no,  69  Fed.  Rep.  837;  Tannage  Patent  meet  fully  the  interfx>gatorie8  of  the 

Co.   7J.   Donallan,   75   Fed.    Rep.   287;  bill,  and  the  plaintiff  has  neglected  10 

Tannage  Patent  Co.  v,  Adams,  77  Fed.  take  any  evidence  to  sustain  the  issues 

Rep.  191;    Norton  v.  Eagle  Automatic  on  his  part,  a  motion  for  an  order  to 

Can  Co.,  57  Fed.  Rep.  929;    Philadel-  compel  the  defendants  to  submit  their 

Ehia  Trust,  etc.,  Co.  v,  Edison  Electric  factory  and  processes,  which  were  se- 

ight,  etc.,  Co.,  65  Fed.   Rep.  551,   13  cret  and  in  use  long  before  plaintiff's 

C.  C.  A.  40.  patent,  to  inspection  will  be  denied  as 

1.  PoitponemMitof  HMuringaiidTiirthir  unjust  and  inequitable.  Stokes  Bros. 
Tims  to  Aaswsr.  —  Where  the  defend-  Mfg.  Co.  v.  Heller,  56  Fed.  Rep. 
ants  have  had  ample  time  to  prepare  297. 

their  defense,  and  show  no  reasonable  Compelling  Filiag  of  BxhiUt  in  Ink.  — 

ground  for  requiring  more  time,  a  mo-  It  is  not  proper  to  make  an  order  re- 

tion   urging    a    postponement  of    the  quiring  the  defendant  to  file  an  ink 

hearing  and  for  further  time  to  answer  drawing  of  an  exhibit  instead  of  one  in 

the  bill  will  be  overruled.     Goodyear  pencil  on  file.     The  counsel  for  the  de- 

V.  Hullihen,  2  Hughes  (U.  S.)  492,  10  fendant  has  charge  of  putting  in  proofs 

Fed.  Cas.  No.  5,573.  on  his  side  of  the  case,  and  he  may,  at 

2.  Motion  to  Tako  Tostimony  After  the  defendant's  risk,  offer  an  exhibit  in 
Time  Expired.  —  Where  the  time  for  one  form  or  another.  If  the  pencil 
taking  testimony  has  been  allowed  to  lines  on  the  exhibit  should  become  in- 
expire  pending  the  decision  of  another  distinct  or  obliterated,  it  would  seem 
suit  for  infringement  of  the  same  pat-  to  be  a  loss  to  the  defendant  rather 
ent,  the  complainant's  motion  for  leave  than  to  the  complainant.  Tubman  v. 
to  take  testimony,  upon  affidavits  stat-  Wason  Mfg.  Co.,  44  Fed.  Rep.  429. 
ing  that  he  has  obtained  further  and  Commiision  to  Take  S^ert  Teet^nonj 
fuller  evidence  of  the  facts  relating  to  Abroad.  —  Com  missions  to  examine  wit- 
his  invention  since  the  decision  in  such  nesses  abroad  may  be  granted  where 
other  suit,  and  has  other  and  further  it  is  probable  that  the  experts  who  can 
proofs  to  show  that  he  is  the  true  in-  best  inform  the  court  as  to  the  prior 
ventor  of  the  design  and  that  the  addi-  state  of  the  art  are  to  be  found  abroad 
tional  proof  will  show  that  he  was  the  rather  than  in  this  country.  Holliday 
sole  inventor,  will  be  denied  where  the  v,  Schultzeberge,  57  Fed.  Rep.  660. 
affidavits  contain  merely  general  state-  Beoord  of  Original  and  Belnned  Patent* 
meats,  which  disclose  nothing  in  re-  —  The  parties,  in  order  to  have  the 
gard  to  the  character  of  the  testimony,  court  decide  whether  a  reissue  is 
Streat  v.  Steinam,  38  Fed.  Rep.  548.  broader  than  the  original  patent,  have 

Compelling   Answeri   to    Qnestioni.  —  a  right  to  introduce  in  evidence  prop- 

The  court  may  compel  the  defendant  erly  authenticated  records  of  the  origin 

to  answer  whether  or  not,  subsequent  nal  and  reissue.    Johnson  v.  Beard,  13 

to  the  date  of  the  patent  and  prior  to  Fed.  Cas.  No.  7,371. 

the  commencement  of  the  suit,  he  had  8.  See  Miller  v.  Smith,  5  Fed.  Rep. 

upon  his  premises  a  certain  machine,  359. 

for  the  purpose  of  showing  that  the  Yaliditj  Vot  Szaadned  Where  Ve  In- 
machine  he  had  used  was  an  infringe-  fringement  Fonnd.  —  Where  the  court 
ment.  Delamater  v.  Reinhardt,  43  finds  there  has  been  no  infringement  it 
Fed  Rep.  76.  will  not  pass  upon  the  validity  of  the 
.  Compelling  Defmdant  to  •nhmitVaetorj  patent.  Saxe  v.  Hammond,  i  Holmes 
,to  Inspeetion.  —  Where  the  answers  of  (U.  S.)456,  21  Fed.  Cas.  No.  12,411. 
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by  the  court  on  the  evidence  presented,  or  by  issues  to  the  jury 
or  a  trial  at  law,  or  bv  following  prior  adjudications.^ 

d.  Determining  Infringement.  —  The  question  of  infringe- 
ment may  be  determined  by  the  court  on  the  evidence,  by  a 
comparison  of  the  patent  and  the  article  alleged  to  infringe  it,  or 
by  issues  to  the  jury,  or  by  following  prior  adjudications.^ 

e.  Issues  to  the  Jury.  —  According  to  the  chancery  practice 
of  directing  an  issue  to  the  jury  where  from  the  nature  of  the 
case,  the  existence  of  doubt,  or  the  conflict  of  testimony  the  facts 
can  best  be  decided  by  a  jury,  an  issue  will  often  be  directed  in  a 

Yaliditj  Prertoiily  DeUradMd  and  See  sAso  supra,  XllhS.c.  As /0/n/riH^e-> 
QvMtimi  Piodiiif  «n  AppoaL  —  The  court  ment;  infra,  9.  e.  Issues  to  the  Jury  ;  9. 
will  refrain  from  passing  on  the  valid-  /.  Judicial  Notice, 
ity  of  a  reissue  where  it  has  been  fully  Detanniaiiig  Seope  of  B«iisaod  Pattat. 
considered  and  adjudicated  in  other  —  Where  the  defense  is  that  the  reis- 
cases,  and  where  the  law  is  unsettled  sued  patent  is  broader  in  its  scope  than 
and  the  question  is  pending  in  the  su-  the  original,  the  court  is  bound  to  de- 
preme  court  on  appeal  from  the  circuit  termine  that  question  by  an  examina- 
court  of  another  circuit.  Green  v.  tion  of  the  record,  and  cannot  go  out- 
French,  II  Fed.  Rep.  591.  side  of  it  for  examination.     The  court 

VtUhy.  —  The  fact  that  a  patent  has  is  to  look  at  the  record  of  the  original 

been   infringed   bv  the  defendants  is  patent  and  of  the  reissue  to  determine 

suflScient  to  establish  its  utility,  at  least  as  a  matter  of  law  whether  or  not  the 

as  against  them.     Lehnbeuter  v.  Holt-  reissue   is  a  lawful  one.    Johnson  v. 

haus,  105  U.  S.  94.     And  every  doubt  Beard,  13  Fed.  Cas.  No.  7,371. 

upon  the  question  of  utility  should  be  2.  See  supra,  XIII.  8.  c.  As  to  Iru 

resolved  against  an  infringer.     Whit-  fringement ;  infra,  9.   e.   Issues  to  the 

ney  v,  Mowry,  4  Fisher  Pat.  Cas.  207.  Jury ;  9.  f.  Judicial  Notice, 

PattatahOi^aiidirtUitjof  Aatldpatory  Dotarminatioii  by  Inspsetion  andOom- 
XachiiiA.  —  Where  a  machine  is  relied  parison.  —  The  question  of  infringement 
on  by  the  defendant  merely  as  antici-  may  often  be  determined  by  the  court 
patory,  it  is  not  necessarilv  of  import-  by  inspection  and  comparison  without 
ance  to  inquire  whether  it  possessed  the  aid  of  expert  testimony.  Hard- 
utility  or  was  in  all  respects  patentable,  wick  V,  Masland,  71  Fed.  Kep.  887; 
Packard  v,  Lacing-Stud  Co.,  70  Fed.  Doyle  v,  Spaulding,  19  Fed.  Rep.  744; 
Rep.  66.  Hayes  v.  Bickelhoupt,  23  Fed.   Rep. 

Befondant  OrasUUNd  as  AdmitUng  Ya*  183;  Freese  v,  Swartchild,  35  Fed. 
Uditj.  —  Where  a  party  uses  a  contriv-  Rep.  141.  5>ee  also  Seymour  v,  Os- 
ance  to  supplant  another  in  the  use  of  borne,  11  Wall.  (U.  S.)  545;  Pennsyl- 
a  patent  by  obtaining  the  assignment  vania  Salt  Mfg.  Co.  v,  Gugenheim,  3 
of  the  extended  term  of  the  patent,  and  Fisher  Pat.  Cas.  423. 
in  a  suit  in  equity  against  him  he  ad-  The  Absenee  of  Ttfttmony  as  to  tho 
mits  in  his  answer  the  use  of  the  pat-  Idontitj  of  tho  Doftndant'i  Design  with 
ented  invention,  but  claims  that  he  was  the  plaintiff's  patent  does  not  make  it 
the  true  owner  of  the  extended  patent,  improper  for  the  court  to  compare  the 
and  by  a  cross-bill  prays  that  com-  two  designs  and  to  determine  the  aues- 
plainants  be  enjoined  from  using  the  tion  of  identity  from  such  comparison, 
invention,  he  will  be  considered  as  ad-  Kibbe  v,  Jennmgs,  30  L.  ed.  (U.  S.)  861. 
roitting  the  value  and  originality  of  the  Followlag  Deeiiioii  on  Motion  finr  Pre- 
patent,  though  he  had  obuined  leave  Uminarj  bjnnotion.  —  On  the  question 
to  withdraw  the  answer  and  cross-bill  of  infringement  the  decision  of  the 
which  admitted  the  validity  of  the  pat-  court  on  a  motion  for  a  preliminary 
ent,  and  file  another  denying  its  origi-  injunction  should  be  followed  on  the 
nality  and  validity.  Livingston  v,  subsequent  hearing,  especially  where 
Jones,  I  Fisher  Pat.  Cas.  521,  15  Fed.  no  injunction  can  issue  because  of  the 
Cas.  No.  8,413.  expiration  of  the  patent  pendente  lite, 

1.  See  Orr  v,  Merrill,  x  Woodb.  &  M.  National     Folding-Box,    etc.,    Co.    v, 

(U.  S.)  376,  xA  Fed.  Cas.  No.  10,591.  Elsas,  65  Fed.  Rep.  loox. 
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suit  to  restrain  an  infringement  of  a  patent  to  determine  ques* 
tions  of  infringement,  the  validity  of  the  patent^  and  other 
questions  of  fact.* 

It  Ii  Eatir«lj  a  XftlUr  of  Diierotloii  with  tho  Court  whether  it  will  order 
issues  to  the  jury  or  a  trial  at  law,  and  if  the  questions  are  free 
from  doubt  or  it  appears  they  can  be  more  properly  determined 
by  the  court  a  jury  trial  of  the  issues  will  be  refused.* 

The  Yordiet  of  the  jury  is  entitled  to  great  weight,  but  is  not  con- 
clusive.* 

/.  Judicial  Notice.  —  The  court  may  take  judicial  notice  of 
matters  of  common  knowledge  and  things  in  general  use  tending 
to  show  that  the  complainant's  patent  lacked  invention  or 
novelty,  and  was  therefore  void,  or  to  show  that  the  defendant 
was  not  guilty  of  any  infringement.*  To  enable  the  court  thus 
to  take  judicial  notice,  it  must  be  able  to  show  positively  that 
such  matters  are  matters  of  common  and  general  knowledge ;  it 
must  have  no  doubt  on  this  point,  and  must  not  confound  any 
.special  knowledge  it  may  possess  with  knowledge  of  common  and 
general  import.* 

1.  Brooks  V.  Bicknell,  4  McLean  (U.  70,  4  Fed.  Cas.  No.  1,946;  Ely  v.  Moo- 
S.)  70,  4  Fed.  Cas.  No.  1,946,  3  McLean  son,  etc.,  Mfgk  Co.,  4  Fisher  Pat.  Cas. 
(U.  S.)25o,  4  Fed.  Cas.  No.  1,944;  Ely  v.  64,  8  Fed.  Cas.  No.  4,431. 
Monson,  etc.,  Mfg.  Co.,  4  Fisher  Pat.  4,  Brown  v.  Piper,  91  U.  S.  37;  Ter- 
Cas.  64,  8  Fed.  Cas.  No.  4«43i;  Sloat  hune  v,  Phillips,  99  U.  S.  593;  King  v. 
V.  Spring,  22  Fed.  Cas.  No.  12,948a;  Gallun,  109  U.  S.  99;  Phillips  v,  De- 
Van  Hook  V,  Pendleton,  x  Blaichf.  troit,  11 1  U.  S.  604;  Buckingham  v, 
(U.  S.)  187,  28  Fed.  Cas.  No.  16,851;  Springfield  Iron  Co.,  51  Fed.  Rep.  236; 
Brooks  V.  Norcross,  2  Fisher  Pat.  Cas.  Aron  v.  Manhattan  R^  Co.,  132  U.  S. 
661,  4  Fed.  Cas.  No.  1,957;  Allen  v,  84,  26  Fed.  Rep.  314;  Knapp  v.  Bene- 
Sprague,  i  Blatchf.  (U.  S.)  567,  i  Fed.  diet,  26  Fed.  Rep.  627. 
Cas.  No.  238;  Sides  v.  Pacific  Mail  5.  See  supra^  XIIL  5.  b,  {2)  Judicial 
Steamship  Co.,  22  Fed.  Cas.  No.  12,842;  Notice  on  Demurrer. 
Bryan  v.  Stevens,  4  Fed.  Cas.  No.  2^o66a;  Jodidal  Hotioe  as  to  HoTsltj  of  DosigB. 
Orr  V.  Merrill,  i  Woodb.  &  M.  (U.  S.)  —  In  New  York  Belting,  etc.,  Co.  v. 
376,  18  Fed.  Cas.  No.  10,591.  See  also  New  Jersey  Car  Spring,  etc.,  Co.,  137 
article  Issues  to  the  Jury,  vol.  11,  p.  U.  S.  445,  the  court  considered  that  it 
599.  was  a  question  of  fact  whether  or  not 

Initraotioni    to    the    Jury.  —  Where  a  design  was  new,  and  whatever  its 

issues  at  law  are  granted  out  of  chan-  impressions  might  be,  did  not  think  it 

eery  on  a  motion  to  restrain  infringe-  proper  to  determine  the  question  by 

ment  of  a  patent,  it  is  the  dutv  of  the  taking  judicial  notice  of  the  various 

court  to  construe  the  plaintiff  s  patent  designs   which    had    come    under    its 

as  a  matter  of  law  and  to  instruct  the  observation. 

jury  in   what  his  invention  consists.  Jadidal  Votiee  of  Lettors  Patoat.  —  In 

Cahoon  v.  Ring,  i  Cliff.  (U.  S.)  592,  4  Bottle  Seal  Co.  v.  De  La  Vergne  Bot- 

Fed.  Cas.  No.  2,292.  tie,  etc.,  Co.,  47  Fed.  Rep.  59,  it  was 

8»  Keyes  v.    Pueblo   Smelting,  etc.,  said:    '*  It  has   never  been  supposed 

Co.,  31  Fed.   Rep.   560;    Goodyear  v,.  that  letters  patent  could  be  taken  ju- 

Day,  10  Fed.  Cas.  No.   5,566;    Brooks  dicial  notice  of  by  courts.     There  is 

V,  Norcross,  2  Fisher  Pat.  Cas.  661,  4  nothing  in  their  character   nor  their 

Fed.   Cas.   No.   1,957;    Van    Hook   v,  contents  to  so  dignify  them.     They  are 

Pendleton,   i   Blatchf.  (U.  S.)  187,  28  simply  contracts  reduced  to   writing. 

Fed.  Cas.  No.  16,851.  capable  of  being  recorded  and  of  being 

8.  Sickels  v.  Youngs,  3  Blatchf.  (U.  proved  in  a  particular  way.     A  court 

S.)    293,    22    Fed.    Cas.    No.     12,838:  is   no  more   bound   to  take  notice  of 

Brooks  V.  Bicknell,  4  McLean  (U.  S.)  their  contents  or  their  existence  than  it 
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la  Lrt^rlocntory  PiCTf  —  g.  In  General.  —  The  interlocutory 
decree  in  a  suit  for  infringement  is  the  one  which  settles  the 
merits  of  the  case  and  the  rights  of  the  parties,  adjudging  the 
patent  valid  or  invalid,  declaring  infringement  or  noninfringe- 
ment, awarding  or  disallowing  a  permanent  injunction,  and  an 
account  of  profits  and  damages,  referring  the  case  to  a  master, 
etc.  A  final  decree,  generally  speaking,  deals  only  with  the  cor- 
rectness or  incorrectness  of  the  master's  report,  and  the  conse- 
quent action  of  the  court  thereon.^ 

*.  Validity  and  Infringement  Proved  or  Admitted.  — 

Where  the  infringement  chained  is  proved  or  admitted,  and  the 
patent  is  held  to  be  valid,  Uie  usual  and  correct  practice  is  to 
enter  an  interiocutory  decree  for  the  complainant,*  and  send  the 
cause  to  a  master  to  ascertain  the  amount  which  the  complainant 
is  entitled  to  recover.* 
r.  On  One  or  More  Claims  or  Patents.  —  Where  there 

is  boood  to  nodce  a  deed  of  conveyance  American  Iron- Works  v.  Fiske,  30  Fed. 

or  a  mechanic's  lien  unproved."  Rep.  622. 

L  See  Walker  on  Patents  (2d  ed.),  Adminloii  in  Tim  or  Antwer  —  A'rw 

pp,  461,  469,  475.  Matter  Not  Proved,  —  Where  the  plea 

IiftMBMiftaOMrtof  Ooadnetof  Partj.  admits  the  main  facts  alleged  in  the 

—  The  conduct  of  the  complainant  in  bill  and  is  not  proved  as  to  the  matters 

harassing  purchasers  with  threats  of  lit-  alleged  in  avoidance,  the  complainants 

ifatioo  when  no  possible  ground  for  an  are  entitled  to  a  decree  as  though  the 

actton  against  them  existed,  whether  bill  had  been  confessed  or  admitted. 

the  patent  was  valid  or  not,  and  in  at-  Lilienthal  v,  Washburn,  8  Fed.  Rep. 

tempting  to  dismiss  his  bill  after  the  709.    See  also  Lane  r.  Sovereign,  43 

cause  was  at  issue,  in  order  to  prevent  Fed.  Rep.  890. 

which  and  secure  a  hearing  and  decision  Offer  tc  Pay  Royalty, — Where   the 
ol  the  case  the  defendant  was  compelled  defendant  in  its  answer  sajrs  it  **  has 
to  fie  a  cToss-biU,  does  not  commend  the  never  felt  disposed  to  contest  said  mat- 
cause  to  a  court  of  equity  when  it  goes  ter  with   the  complainant,  but  chose 
to  reader  its  decree.    American  Fibre-  rather  to  make  such  terms  as  were  by 
Chamois    Co.   v.    Port    Huron    Fibre-  said  complainant  made  with  the  other 
Garment    Mfg.  Co.,    37    U.  S.    App.  companies,  and  pay  for   its  royalty, 
756.  rather  than  to  have  litigation,  and  pro- 
Basns    sgilist    Oorporattoa   la    tott  poses  to  do  the  same  now,  and  has  so 
sfatefl  Ag«Bt.  —  Where  in  a  suit  for  offered  to   do  with  said  complainant 
tnfrtogrmeot     brought     against     the  both   before  and  after  this  suit   was 
agents  of  a  corporation,  the  complain-  commenced,"  this  is  an  admission  such 
ant  filed  an  amended  bill  making  (he  that  there  can  be  but  one  decree,  viz., 
corporatioo  a  party  defendant,  but  no  one  in  favor  of  the  complainant,  sus- 
sabpoma  was  issued  or  served  on  it,  taining  the  validity  of  the  patent  and 
aad  it  neither  answered  the  bill  nor  finding  infringment.    Globe  Nail  Co. 
entered     an    appearance    in    its    own  v,  Superior  Nail  Co.,  27  Fed.  Rep.  454. 
name.  3ret  it  was  in  fact  conducting  the  Qnsstloaiag  Validity  of  Patent  alter  Dt- 
defcnse  through  Its  agentt  and  attor-  eras  Pro  Oonnoso.  —  Where  a  decree  pro 
neys,  the  coort  held  that  the  decree  eon/esso  is  taken,  which  establishes  the 
slionld  mn  against  and  bind  the  cor-  validity  of  the  patent,  the  defendant 
poratkm.     Eagle   Mfg.  Co.  r.   Miller,  cannot  question    the    validity   of  the 
41  Fed.  Rtp.  351.  patent  either  before  the  roaster  or  on 
t.  Carev   v,   Boston  Elastic    Fabric  appeal.    Thomson  v.  Wooster,  114  U. 
Co.,  3  Cliff.   (U.  S.)  356,  5  Fed.  Cas.  S.    104;    Dobson   v.    Hartford   Carpet 
Uo,  s«397;  Western  Electric  Mfg.  Co.  Co.,  114  U.  S.  439. 
9.  Chicago  Electric  Mfg.  Co.,  14  Fed.  8.  Carew  v.  Boston    Elastic  Fabric 
Sep.    694:    McCrary  v,  Pennsylvania  Co.,  3  Cliff.  (U.  S.)  356,  5  Fed.  Cas.  No. 
Co..    5    ^«*-   R«P'   3^;    North  2.397. 
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are  several  claims  in  the  patent  sued  on,  or  several  patents  are 
included  in  the  suit,  there  may  be  a  decree  in  favor  of  the  plain- 
tiff, usually  awarding  an  injunction  and  accounting,  as  to  one  or 
more  of  the  claims  or  patents,  though  not  as  to  the  others.  ^ 

d.  Granting,  Withholding,  or  Suspending  Injunction. 

—  The  ordinary  practice  is  for  an  injunction  to  follow  a  decree  in 
favor  of  the  complainants,  on  the  merits.* 

Powvr  to  Withhold  or  SniptBd  IijuMtimi.  —  There  is  no  doubt  as  to  the 
power  of  the  court  in  a  proper  case  to  withhold  an  injunction  or 
to  interpose  and  modify  a  decree  by  suspending  the  operation  of 
the  injunction  until  the  coming  in  of  the  master's  report.* 

Oroondi  for  ModUyiiii^  Doorte  «r  lupoBAing  Ii^iuictioii.  —  If  a  reasonable 
doubt  exists  in  the  mind  of  the  court  as  to  its  decision  upon  the 
merits,  or  if  there  is  any  reason  to  suppose  that  the  injunction 
had  been  indiscreetly  granted,  it  would  be  quite  proper  to  modify 
the  decree  by  suspending  the  injunction.* 

Hardship  upen  Publio  or  Bofendaiit.  —  So,  too,  an  injunction  may  be 
withheld  or  suspended  and  the  decree  be  only  for  an  accounting 
where  the  injunction  would  operate  injuriously  upon  the  public, 
or  entail  great  hardship  upon  the  defendant,  without  proportion* 
ately  benefiting  the  complainant.* 

1.  Pennsylvania  Diamond-Drill  Co.  and  will  order  a  decree  for  an  injunc« 
V,  Simpson,  39  Fed.  Rep.  288;  Mat-  tion,  and  an  accounting  of  damages 
thews  V,  Lalance,  etc.,  Mfg.  Co.,  3  Fed.  and  profits  arising  from  infringements 
Rep.  332;  New  York  Coffee  Polishing  since  the  former  decree.  Horton  v. 
Co.  V,  Wilson,  3  Fed.  Rep.  904;  Bragg  New  York  Cent.,  etc.,  R.  Co.,  63  Fed. 
r.  Stockton,  27  Fed.  Rep.  509;  La  Rue  Rep.  897. 

V.  Western  Electric  Co.,  31  Fed.  Rep.  80.  8.  Whitney  v.  Mowry,  3  Fisher  Pat. 

2.  Rumford  Chemical  Works  v,  Cas.  157;  Yale,  etc.,  Mfg.  Co.  z^.  North, 
Hecker,  11  Pat.  Off.  Gaz.  330,  20  Fed.  5  Blatchf.  (U.  S.)455,  30  Fed.  Cas.  No. 
Cas.  No.  12,134;  Potter  v.  Mack,  3  18,123;  Barnard  t/.  Gibson,  7  How.  (U. 
Fisher  Pat.  Cas.  428.  S.)  650. 

I^junetioii  Independent  of  Other  Beliel        4.  Whitney  v,  Mowry,  3  Fisher  Pat. 

—  Under  Rev.  Stat.,  $  4921,  the  Cas.  157;  Barnard  z/.  Gibson,  7  How. 
authority  of  a  circuit  court,  in  a  case    (U.  S).  650. 

arising  under  the  patent  laws,  of  which  5.  Ballard  v.  Pittsburgh,  12  Fed. 
it  has  jurisdiction,  to  grant  an  injunc-  Rep.  783;  McCrary  v,  Pennsylvania 
tion,  according  to  the  course  and  prin-  Canal  Co.,  5  Fed.  Rep.  367;  Barnard 
ciple  of  courts  of  equity,  to  prevent  the  v,  Gibson,  7  How.  (U.  S.)  650;  Bliss  v. 
violation  of  any  right  secured  by  a  Brooklyn,  4  Fisher  Pat.  Cas.  596. 
patent,  is  entirely  independent  of  the  Seonritj  from  BeCmdant  for  ^ftts  and 
award  of  any  other  relief  in  the  same  Damages.  —  Where,  upon  the  whole 
suit.  American  Cotton-Tie  Supply  Co.  case,  the  complainant  is  entitled  to  a 
V.  McC ready,  17  Blatchf.  (U.  S.)  291,  i  decree,  but  he  will  be  adequately  pro- 
Fed.  Cas.  No.  295.  tected  by  the  payment  of  just  compen- 
Injunction  fbr  Infringement  Committed  sation  for  the  use  of  his  invention,  and 
iinoe  Former  Deoree.  —  Where  a  decree  a  sudden  stoppage  of  the  defendant's 
for  a  perpetual  injunction  and  for  dam-  business  would  be  disastrous  to  him 
ages  and  protits  has  been  rendered,  and  and  would  not  benefit  the  complainant, 
a  suit  afterwards  brought  in  the  same  a  decree  may  be  entered  for  an  injunc- 
court  for  injunction  and  damages  and  tion  and  an  account  with  the  proviso 
profits  for  infringements  committed  by  that  no  injunction  shall  issue  until  the 
the  defendant  since  the  rendition  of  the  further  order  of  the  court,  if  the  de- 
former  decree,  although  another  in-  fendant  within  thirty  days  from  the 
junction  is  unnecessary,  the  court  can  date  of  the  decree  shall  fife  a  t>ond,  iA 
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Tho  lijuMtioii  Sh««ld  V0t  !•  tBtptnded  until  the  final  decree  unless 
there  is  shown  some  special  ground  of  peculiar  hardship  to  the 
defendant,  or  unless  he  is  able  to  show  the  court  such  facts  and 
circumstances  existing  in  the  case  as  make  it  manifest  that  the 
equities  between  the  parties  demand  the  withholding  of  the 
injunction  until  after  an  accounting  has  been  had.^ 

•aptTMdtM  PtndiAf  Apptftl. —  Under  the  Act  of  1891,  alloM'ing  an 
appeal  from  an  interlocutory  order  or  decree  granting  an  injunc- 
tion, the  court  may  in  its  discretion  award  a  supersedeas,  for  the 
purpose  of  suspending  an  injunction  pending  an  appeal  from  its 
decree.* 

e.  Decree  for  Accounting.  —  Generally  when  a  decree  is 
rendered  for  the  complainant  in  a  suit  for  infringement  an 
accounting  will  be  ordered  as  an  incident  thereof.* 

such  form  and  amount  and  with  such  the  issuin^f  of  the  writ  will  involve  the 

security  as  the  court  or  judge  thereof  stoppage    of    a    manufactory    in    the 

may  approve,  to  secure  the  complain-  operation  of  which  a  large  number  of 

ant  the  profits  and  damages  which  he  persons  are  interested.     Hence,  where 

may   ultimately  be    decreed    to    pay.  the  defendant  used  but  one  machine, 

Dorsey  Harvester  Revolving-Rake  Co.  and  the  evidence  tended  to  show  that 

V,  Marsh,  6  Fisher  Pat.  Cas.  387.  the  patented  device  might  be  taken  out 

Plaintiff  Hot  Viinff  Patent — Bond  to  of  such  machine  without  great  expense 

fleooro  Damages.  —  Where  the  owner  of  or  long-continued  stoppage,  it  was  held 

the  patent  has  not,  after  a  reasonable  that   the  injunction  ought   not  to  be 

time,  put  it  into  use,  an  injunction  in  stayed.     Consolidated  Roller-Mill  Co. 

the  interlocutory  decree  may  be  refused  v.  Coombs,  39  Fed.  Rep.  803. 

upon   the  defendant's  giving  bond  to  2.  Act  March  3,  1891,  c.  517,  §  7;  In 

secure  any  damages  which  might  be  re  Haberman  Mfg.  Co.,  147  U.  S.  525; 

awarded  on  the  final  hearing.     Hoe  v,  Bissell  Carpet  Sweeper  Co.  v,  Goshen 

Knap,  27  Fed.  Rep.  204,  crtHcised  and  Sweeper  Co.,  72  Fed.  Rep.  545. 

disapproved  \Ti  Consolidated  Roller-Mill  Tollowing Prior  A^ndioationi. — Where 

Co.  V,  Coombs,  39  Fed.  Rep.  803.  the  court  follows  prior  adjudications  in 

1.  Potter  V.  Mack,  3  Fisher  Pat.  Cas.  other  circuits  on  a  motion  for  a  prelim- 

42S;     Rumford    Chemical    Works    v,  inary  injunction,  it  will  ordinarily  fol- 

Hecker.  11   Pat.  Off.  Gaz.  330,  20  Fed.  low  them  on  a  motion  for  a  supersedeas 

Cas.  No.  12,134.  pending  an  appeal  taken.     Thomson- 

PMti  and  Cirenmitaneee  MnstBoOon-  Houston   Electric  Co.  v.   Ohio  Brass 

sidered.  —  Before  granting  a  motion  to  Co.,  78  Fed.  Rep.  142. 

suspend     the     interlocutory     decree  Yaoating  tnperiodeat.  —  Where  an  ap- 

awarding    an    injunction,    the    court  peal  with  supersedeas  is  dismissed  by 

should  look  carefully  to  all  the  facts  the  respondent,  and  his  motion  to  open 

and  circumstances  involved,  regarding  the  decree  is  granted,  and  the  patent  is 

the  differences  between   royalties,   li-  near  its  expiration,  the  court,  in  view 

censes,  and  patent  nionopolies.    Brown  of  the  time  which  will  elapse  before  the 

V.  Deere,  6  Fed.  Rep.  487.  cause  can  again  be  heard,  may  vacate 

If  There  Is  Ho  Bonbt  in  the  Mind  of  the  the  supersedeas  and  issue  an  injunction. 

Court  as  to  its  decision  on  the  merits,  Campbell   Printing-Press,  etc.,  Co.  v. 

and  if  it  is  clear  that  the  defendant  Marden,  70  Fed.  Rep.  339. 

does  infringe  the  patent,  and  that  the  8.  North    American    Iron-Works  v. 

patent  is  valid,  the  injunction  should  Fiske,  30  Fed.  Rep.  622. 

not  be  suspended.    Whitney  v,  Mowry,  AToiJUnf  Aeeonnting  bj  (MTer  of  Certain 

3  Fisher  Pat.  Cas.  157.  Bojaltj.  —  Where  it  is  plain  the  defend- 

Vo  PnUie  Interest  or  Seriovs  Iijnrj  to  ants  have  infringed,   but    they  have 

Pofandait  InTOlTod.  —  After  an  adjudi-  denied   infringement    until   after  the 

cation  upon  the  merits  in  a  patent  case,  bringing  of  the  suit,  and  then  in  their 

an  injunction  will  not   be  suspended  answer  deny  the  validity  of  the  patent 

unless  public  interests  are  involved,  or  and  still  deny  infringement,  they  can- 
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11.  Beftrtnoe  to  Kaiter  — ^.  In  General.  —  Ordinarily,  as 
before  seen,  where  the  court  renders  an  interlocutory  decree  for 
the  complainant  for  profits  and  damages,  it  will  refer  the  case  to 
a  master  for  a  computation  as  to  these  matters.  The  general 
principles  as  to  the  proceedings  on  the  reference,*  the  evidence 
to  be  heard,  etc.,*  are  in  the  main  applicable  to  a  reference  in  a 
suit  for  infringement.* 

b.  Finding  Extent  of  Monopoly  and  Infringement. — 

The  extent  of  the  monopoly  is  first  correctly  defined  by  the 
master,  then  the  extent  of  the  infringement  ascertained,  and  from 
this  basis  the  consequent  profits  or  damages  found. ** 

ages  may  be  awarded  to  the  complain-  to  furnish  an  account  by  a  certain  day 

ant.     Emerson  v.  Simm,  6  Fisher  Pat.  on  pain  of  punishment  for  contempt. 

Cas.  281,  8  Fed.  Cas.  No.  4.443.  We  doubt  the  power  of  the  master  to 

Bamaget  for  Infringements  between  Fil-  make  such  an  order  upon  a  mere  in- 

ing  of  Bill  and  Final  Iiyonetion.  —  The  spection  of  the  record,  and  we  consider 

right  to  recover  damages  for  infringe-  the  practice  inexpedient  if  it  is  lawful.** 

ments  between  the  filing  of  the  bill  and  8.  The  Evidenoe  Prerionily  Taken  or 

the  final  injunction  is  incidental  to  the  Vsed  in  Court  may,  under  rule  of  court, 

right  to  an  injunction,  and  is  required  be  brought  before  the  master  without 

to  make  the  remedy  complete.     Canton  being  retaken,  by  calling  his  attention 

Steel   Roofing  Co.   v,   Kanneberg,   51  to  the  parts  relied  upon  in  making  up 

Fed.  Rep.  599.  the  case,  when  the  opposite  side  may 

1.  General  Statement  of  Prooeedingi.  —  have  opportunity  to  answer  and  explain 

In    Kerosene    Lamp    Heater    Co.    v,  it.     Bell  z^.  U.  S.  Stamping  Co.,  32  Fed. 

Fisher,  i  Fed.  Rep.  qi,  the  court  said:  Rep.  549. 

**  The  master  appoints  a  day  for  pro-  Opening  Aeeennting  for  Tnrther  Evi- 

ceeding  with  the  reference,  and  gives  denoe.  —  Where  it  is  manifest,  from  the 

notice,  by  mail  or  otherwise,  to  the  par-  circumstances  which  surround  the  case, 

ties  or  their  solicitors.     We  think  the  that  all  the  testimony  of  importance 

solicitor  should  be  notified,  whether  the  has  been  found  and  presented,  excep- 

party    is    or  not;    though,    probably,  tions  to  the  refusal  of  the  master  to 

under  rule  75,  notice  to  the  party  is  a  open  the  accounting  after  it  was  closed 

good  notice.     If  the  defendant  does  not  to  receive    further  evidence,   will   be 

appear,  the  master  proceeds,  ex  parte,  overruled.     Morss  v.  Union  Form  Co., 

and  makes  out  the  profits  and  dam-  39  Fed.  Rep.  468. 

ages,  if  he  can,  from  the  evidence  pro-  Use  of  Original  Beoord en tappUmentary 
dur.ed  by  the  plaintiff.  If  it  appears  Aooonntin^.  —  Where,  on  the  rehearing 
that  an  account  of  profits  is  necessary  of  a  suit  in  equity  for  infringement  of 
to  a  just  decision  of  the  cause,  and  is  a  patent,  an  accounting  from  the  date  of 
desired  by  the  plaintiff,  he  makes  an  the  termination  of  the  accounting  had, 
order  that  the  defendant  furnish  an  ac-  pursuant  to  the  interlocutory  decree, 
count  by  a  certain  day,  and  adjourns  entered  on  the  original  hearing,  is 
the  hearing  to  that  day.  The  defend-  ordered,  the  master,  on  this  supple- 
ant  should  be  served  personally  with  a  metatary  accounting,  is  at  liberty  to 
notice  of  this  adjournment,  and  of  the  take  cognizance  of  the  original  record 
order  to  produce  bis  account,  if  it  is  used  on  the  first  accounting,  without 
intended  to  move  for  an  attachment  in  its  being  put  in  evidence  before  him. 
case  he  fails  to  appear.  The  service  Reed  v.  Lawrence,  29  Fed.  Rep.  915. 
may  be  made  by  any  disinterested  per-  8.  See  generally  article  References. 
son,  and  need  not  be  by  the  marshal.  4.  Ruggles  v.  Eddy,  20  Fed.  Cas.  No. 
If  the  defendant  then  fails  to  appear  12,116. 

and  account,  he  will  be  in  contempt.  Betermination  of  Infringement  hj  Xae- 

The  mode  of  proceeding  which  we  do  ter.  —  Where,  by  interlocutory  decree, 

not  approve  is  for  the  plaintiff  to  take  the  court  affirms  the  validity  of  the 

out  a  notice,  in  the  first  instance,  be-  patent  and  refers  the  case  to  a  master 

fore  any  hearing  has  been  or  can  law-  to  ascertain  and  report  which,  if  any, 

fully  be  had,  requiring  the  defendant  oi  the  machines  used  by  the  defendant 
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c.  Period  for  Which  Account  Taken.  —  In  taking  the 
account  the  master  is  not  limited  to  the  date  of  the  decree,  and 
it  is  proper  to  extend  the  account  down  to  the  time  of  the  hear- 
ing before  him,  unless  the  infringement  ceased  prior  to  that  time.* 

d.  Allowance  of  Nominal  Profits   and   Damages. — 

Where  the  evidence  does  not  furnish  information  upon  which 
the  master  can  base  an  estimate  of  the  profits  or  damages,  he 
should  report  only  the  recovery  of  nominal  profits  or  damages  in 
favor  of  the  plaintiff.* 

e.  Exceptions  to  Master's  Report.  —  If  the  report  of  the 
master  is  unsatisfactor>^  or  incorrect,  the  usual  practice  is  to 
except  to  it.* 

/.  Questions  Foreclosed  by  Interlocutory  Decree.  — 

Upon  a  motion  to  confirm  or  reject  the  master's  report,  or  upon 

infringed  the   patent,  and  what  dam-  measurement  of  the  defendant's  profits, 

ages  the  patentee  sustained,  the  mas-  he  should  also  find  the  advantage  ac- 

ter  should  not  go  into  the  general  state  cruing  to  the  defendant  by  the  use  of 

of  the  art  either  as  to  the  general  con-  the  plaintiff's  patent,  over  what  would 

struction  of  the  patent  or  the  infringe-  have  accrued  by  the  use  of  the  afore- 

ment.     He  should  only  decide  as  to  the  said  prior  device.    Webster  Loom  Co. 

extent  of  the  infringement,  and  as  to  v,  Higgins,  39  Fed.  Rep.  462. 

the  particular  machines  used  by  the  de-  FaUurs  to  Find  on  Cortoin  Infiringtrntnti 

fendants.     But  the  master,  in  case  the  —  Svidonoe    Vot   Propsrly  FMoontod.  — 

evidence  before  him  presents  the  pat-  Exceptions  to  a  master's  report  for  fail- 

ent  in  any  aspect  not  previously  con-  ure  to  find  the  profits  and  damages  aris- 

sidered  by  the  court,  may  report  facts  ing  from   certain    sales    will    not    be 

for  its  instruction.    Turrill  tr.  Illinois  sustained,  when  the  evidence  thereof 

Cent.  R.  Co.,  5  Biss.  (U.  S.)  344,  24  which  was  taken  by  the  examiner  for 

Fed.  Cas.  No.  14,272.  the  hearing  in  chief  was  merely  referred 

OoneluiiTonois^Deoroe.  —  The  decree  to  in  argument,  and  requests  for  find- 
as  to  the  fact  of  infringement  is  as  con-  ings  on  the  case  made,  and  was  not,  as 
elusive  upon  the  parties  and  upon  the  required  by  rule  of  court,  brought  be- 
master  as  It  is  with  reference  to  any-  fore  the  master  in  making  up  the  case 
thing  else  covered  by  it,  and  this  ex-  on  the  accounting,  so  thatit  could  have 
tends  to  everything  that  is  substantially  been  answered  or  explained  on  the 
like  the  infringement  decreed  against  other  side.  Bell  v,  U.  S.  Stamping 
for  which  the  defendant  is  responsible.  Co.,  32  Fed.  Rep.  549. 
If  there  is  something  claimed  to  be  an  1.  Providence  Rubber  Co.  v.  Good- 
infringement  which  has  not  been  passed  year,  9  Wall.  (U.  S.)  788. 
upon  by  the  decree,  then  the  question  Complainant  Titmitiiig  Ptriod  of  In- 
concerning  that  is  open  to  be  passed  fringtmont.  —  Where,  however,  the 
upon  by  the  master.  But  where  there  complainant  has  limited  the  period 
is  nothing  before  the  master  that  is  within  which  he  claims  the  infringe- 
substantially  different  from  the  device  ments  were  committed,  the  master 
covered  by  the  decree,  the  question  of  should  not  extend  the  accounting  to  a 
infringement  cannot  be  passed  upon  by  later  time.  Creamer  v.  Bowers,  35 
the  master  without  reviewing  the  de-  Fed.  Rep.  206. 

cree,  and  this  is  not  within  his  prov-  2.  Fisk  9.  West  Bradley,  etc.,  Mfg. 

ince.     Wooster  v.  Thornton,  26  Fed.  Co.,  9  Fed.  Cas.  No.  4,830a;  Kirby  tr. 

Rep.  274,  citing  Thomson  v,  Wooster,  Armstrong,  5  Fed.  Rep.  801 ;  Fischer  v, 

Z14  U.  S.  104.  Hayes,  39  Fed.  Rep.  613. 

finding  Advantages  Aeeroing  by  Vso  of  8.  Tosnng   Sxtont  of  Infiringtmtnt  — 

Taiions  Dtviois.  —  Where    the    master  Xoriow  of  InoidintalBalings.  —  The  reg- 

finds  that  an  article,  used  before  the  ular  and  orderly  way  to  test  the  ques- 

plaintiff  obtained  his  patent,  produced  tion  of  the  extent  of  the  defendant's 

results  superior  to  the  device  adopted  infringement  is  upon  exceptions  to  the 

by  the  plaintiff  as  a  standard  for  the  master's  report  at  the  conclusion  of  the 
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exceptions  thereto,  it  is  not  ordinarily  proper  to  consider  open 
any  question  which  was  foreclosed  by  the  decree  by  which  the 
case  was  referred  to  the  master,  such  for  instance  as  the  validity 
of  the  patent.* 

^.  Recommitment  to  Master.  —  If  the  court  considers  it 
necessary  for  a  correct  determination,  it  may  recommit  the  case 
to  the  master  for  further  proofs  and  proceedings.*  But  if  the 
interests  of  justice  do  not  require  it,  and  no  good  would  result 
therefrom,  a  recommitment  will  be  denied.* 

A.  Accepting   or   Rejecting    Master's   Report. —  The 

accounting.  It  is  only  in  case  of  ex-  for  computing  the  defendant's  savings 
treme  hardship  to  a  defendant  that  the  or  profits,  but  the  court  is  of  opinion 
court  should  be  asked  to  review  an  in-  that  if  profits  were  made,  evidence  can 
cidental  ruling  of  the  master,  in  the  be  furnished  which  will  give  the  mas- 
course  of  the  accounting,  which  can  be  ter  and  the  court  a  satisfactory  method 
reviewed  upon  exceptions  to  his  report,  of  ascertaining  how  much  they  were, 
Welling  z\  La  Bau,  32  Fed.  Rep.  293.  it  will  send  the  case  back  to  the  master 

Questions  Salatiiig  to  Evidence  Ariiribog  for  review.     Fischer  v,  Hayes,  16  Fed. 

upon  Exoeptioni.  —  Where,  upon  an  ac-  Rep.  469. 

counting  before  a  master,  evidence  is  ^correct  Detennination  as  to  Monopoly, 

offered  which  is  objected  to,  and  which  —  Where  the  decree  establishes  fully 

the  master  does  not  exclude,  the  ob-  the  validity  of  the  patent  in  all  its 

jection  that  the  master  erred  in  failing  parts,  and  the  master,  placing  too  lim- 

to  exclude  the  evidence,  does  not  prop-  ited  a  construction   upon  the  patent, 

eriy  come  before  the  court  upon  excep-  finds  the  extent  of  the  infringement  to 

tions    to    the    master's    ruling.      The  be  a  small  part  only  of  the  infting- 

testimony  should   be   taken  down,   a  ing  article,   because  he  considers  the 

note  made  of  the  objections  of  the  op-  monopoly  to  be  of  that  part  only,  the 

posing  counsel,  and  the  reasons  for  its  case  will  be  referred  back  to  the  mas- 

mcompetency  stated,  and  its  admissi-  ter    for    further    proofs.     Ruggles    v, 

bility  determined  by  the  court,  on  the  Eddy,  20  Fed.  Cas.  No.  12,116. 

argument,  where  the  question  would  Seoommitmont  Ibr  Findings.  —  Where 

arise  upon  a  motion  to  strike  out  by  the  defendant  employed  in  his  factory 

those  objecting.     American  Nicholson  looms  which  infringed  the  plaintiff's 

Pavement  Co.  v,  Elizabeth,  i  Fed.  Cas.  patent  and  others  which  did  not,  and 

No.  309.  the  master  failed  to  find  specifically  as 

Where  the  Evidenoe  Was  Taken  Orally  to  the  profits  made  by  using  the  non- 

Before  the  Xaster,  who  only  took  notes,  infringing  looms  over  those  derived 

and  no  request  was  made  at  the  time  from  use  of  the  others,  the  court  will  not 

that  it  should  be  reported  to  the  court,  accept  indefinite  answers  to  the  defend- 

and  the  master  says  it  would  be  impos-  ant's  requests  for  such  findings,  but 

sible  to  convey  to  the  court  a  correct  will  send  the  case  back  to  the  master 

idea  of  all  the  evidence  upon  this  ac-  for  a  clear  statement  of  the  conclusions 

counting,   the  court    cannot  properly  drawn   from   the  evidence.      Webster 

comply  with  the  request  of  the  defend-  Loom  Co.  v.  Higgins,  43  Fed.  Rep.  673. 

ant  to  direct  the  master  to  report  the  Hewly   DisooTond   Eridenoe  may  be 

evidence  necessary   to  a  clear  under-  presented  to  the  master  after  the  cause 

standing    of    the    exceptions.       Ham-  has  been  recommitted  to  him,  where 

macher  v.  Wilson.  32  Fed.  Rep.  796.  the  circumstances  make  the   hearing 

1.  Whitney  v.  Mo  wry,  4  Fisher  Pat.  of  such  evidence  equitable.  Webster 
Cas.  207,  29  Fed  Cas.  No.  17,594:  Tim-  Loom  Co.  w.  Higgins,  43  Fed.  Rep. 
ken  y,  Olin,  41  Fed.  Rep.  169;  Skinner  673. 

V,  Vulcan  Iron-Works,  39  Fed.  Rep.  870.  8.  Mosher  v.  Joyce,   51   Fed.    Rep. 

2.  Seoommitment  to  Aioertain  Amount  441 ;  Fischer  v.  Hayes,  16  Fed.  Rep. 
Of  Proftti.  —  Where  the  master  reports  469;  Union  Metallic  Cartridge  Co.  r. 
that  the  testimony  is  not  such  as  to  fur-  U.  S.  Cartridge  Co.,  8  Fed.  Rep.  446; 
nish  a  satisfactory  and  reliable  basis  Jennings  v,  Dolan,  29  Fed.  Rep.  861. 
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master's  report  is  entitled  to  great  weight  and  will  not  be  lightly 
disturbed.* 

Bertow  of  BridaBoe.  —  The  conclusions  of  the  master,  depending 
upon  the  weighing  of  conflicting  testimony,  have  every  presump- 
tion in  their  favor,  and  are  not  to  be  set  aside  or  modified  unless 
there  clearly  appears  to  have  been  error  or  mistake  on  his  part.* 

12.  Pinal  Decree  —  a.  Dismissal  of  Bill.  —Where  the  plain- 
tiff's patent  is  found  to  be  invalid  the  bill  will  be  dismissed.* 
And  in  addition  to  this  the  decree  will  often  specifically  declare 
the  patent  void.*  Likewise  if  the  defendant  has  not  been  guilty 
of  infringement  the  bill  will  be  dismissed.* 

1.  Finding  Based  npen  Sridenoe  and  which  will  give  to  the  defendant  all  the 
EzaadnatUm.  —  The  finding  of  a  master,  benefit  of  a  direct  adjudication  that  the 
upon  a 'question  of  fact  as  to  the  con-  patent  is  vbid,  and  which  at  the  same 
struction  of  an  apparatus,  will  not  be  time  shows  that  the  court  declined  to 
revsrsed  where  it  is  based  not  only  look  into  the  question,  because  in  com- 
upon  evidence  before  him  not  fully  ity  it  was  not  an  open  one.  Rumford 
reported  to  the  court,  but  also  on  his  Chemical  Works  v.  Hecker,  20  Fed. 
own   examination    of    the    apparatus,  Cas.  No.  12,134. 

made  by  consent  and  in  the  presence  Enjoining  Bniti  in  Addition  to  ITtnal 

of    the    parties.     Piper    v.   Brown,    i  Booree.  —  Where  it.  is  manifest  from  the 

Holmes  (U.  S.)  196,  19  Fed.  Cas.  No.  past  conduct  of  a  complainant  that  un- 

11,181.  less  other  and   more  stringent  orders 

B«fondaat  Bofnsing  to  Aid  in  Waking  than  the  dismissal  of  his  bill  are 
out  Case.  —  Where  the  defendants  were  granted,  he  will  again  institute  pro- 
intentional  and  deliberate  infringers,  ceedings  against  persons  who  have 
and  they  left  the  complainant  to  make  purchased  or  who  may  manufacture 
out  his  case  as  best  he  might,  when  it  articles  covered  by  a  patent  which  he 
was  in  their  power  to  exhibit  to  the  seeks  to  have  avoided  vn  the  ground 
master  the  exact  number  of  infringing  of  his  having  a  prior  patent  for  them, 
registers  made  and  used  by  them,  and  and  it  has  been  decided  that  his  patent 
the  master  performed  this  difficult  task  is  void,  the  court  will  not  merely  de- 
with  as  near  an  appGoach  to  accuracy  clare  his  patent  void,  but  will  further 
as  could  be  looked  for  under  the  cir-  order  and  decree  that  he  be  perpetu- 
cumstances,  the  report  will  not  be  dis-  ally  enjoined  from  bringing  suits  or 
turbed.  Creamer  v.  Bowers,  35  Fed.  threatening  suits  against  the  respond- 
Rep.  206.  ent,  or  against  persons  purchasing  or 

Unwarnunted  Adoption  of  Lioense  Fee.  who  have  purchased  from  him,  and 

*—  The  report  of   the  master  as  to  the  against  all  others  who  have  bought  or 

amount  of  damages  sustained  by  the  used  or   are   using  articles   manufac- 

plaintiff,   by  the  infringement  of  his  tured   in   accordance   with   the  patent 

patent,    may    be     set    aside,    on    the  held  valid.     Sawyer  v.  Massey,  25  Fed. 

ground  that  what  he  had  reported  as  Rep.  144. 

an    established    license    fee    was    not  5.  Dismisiing  Bill  on  Authority  of  7er- 

shown  to  have  been  such.    Greenleaf  mer    Salt,    though    Appeal    Pending.  — 

r.  Yale  Lock  Mfg.  Co.,  17  Blatchf.  (U.  Where  a  suit  has  been  brought  in  one 

S).  253,  lo  Fed.  Cas.  No.  5,783.  circuit  against  a  manufacturer  and  a 

2.  Tilghman  v.  Proctor,  125  U.  S.  decree  entered  finding  no  infringement 
136;  Wooster  v,  Thornton,  26  Fed.  and  dismissing  the  bill,  and  another 
Rep.  274;  Welling  v.  La  Ban,  32  Fed.  suit  brought  in  another  circuit  is  left 
Rep.  293.  pending  for  more  than  four  years  and 

8.  Raymond  v.  Singer  Mfg.  Co.,  11  is  submitted  upon  the  same  evidence 

Fed.  Rep.  427.  as  in  the  former  suit,  the  bill  in  the 

4.  Proptr  Beoree  Where  Prior  A4Jndioa-  latter  suit  will  be  dismissed,  and  the 

tion  of  bTaliditj  Followed.  —  Where  a  case  will  not  be  kept  open  until  an  ap- 

patent  has  been  held  void  by  one  cir-  peal  in  the  first  suit  has  been  heard 

cuit  court  and  another  follows  the  de-  and  determined.     Grain- Drill  Mfg.  Co. 

cision,  it  is  proper  to  enter  a  decree  z/.  Reinstedler,  25  Fed.  Rep.  198. 
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b.  After  Master's  Report.  — After  the  master's  report  has 
been  received  and  disposed  of  the  final  decree  is  rendered,  which 
settles  the  right  of  either  party  to  recover,  and  fixes  definitely 
the  amount  of  profits  and  damages  the  plaintiff  is  entitled  to, 
often  awarding  a  final  injunction  against  the  defendants.^ 

laereaainf  BamagM.  —  The  court  has  power  under  the  Revised 
Statutes  to  increase  or  treble  the  damages  allowed  the  plaintiff.* 

Smmbi  finr  InortMinf  BamagM.  —  The  court  may  increase  the  dam- 
ages if  the  defendant's  conduct  has  been  reprehensible  or  very 
injurious  to  the  plaintiff.'  But  it  will  in  general  deny  the 
increase,  if  in  its  sound  discretion  justice  does  not  require  it.** 

Bill  BitmiiMd  aa  to  CorporatioB  Ofloor  established  by  the  decree.  Munson  r. 
Hot  IndiTidnally  Infringing.  —  Where  a  New  York,  19  Fed.  Rep.  313. 
corporation  and  an  officer  thereof  are  2.  National  Folding  Box,  etc.,  Co.  v. 
sued  for  infringement,  and  there  is  no  Elsas,  81  Fed.  Rep.  197. 
evidence  that  the  officer  as  an  Individ-  Allowanoo  or  Safbsal  Biiorotionary.  — 
ual  has  violated  any  rights  of  the  com-  The  allowance  or  refusal  of  an  increase 
plainant,  nor  does  it  appear  that  a  of  damages  under  the  statute  is  a  mat- 
decree  against  the  corporation  alone  ter  which  rests  somewhat  in  the  discre- 
would  not  fully  protect  the  complain-  tion  of  the  court,  and  its  finding  upon 
ant  in  the  use  of  his  patent,  the  bill  this  point  will  not  be  disturbed  by  the 
will  be  dismissed  as  to  such  defendant  appellate  court  unless  the  evidence 
officer.  Boston  Woven  Hose  Co.  v.  clearly  demands  it.  Topliff  v.  Topliff, 
Star  Rubber  Co.,  40  Fed.  Rep.  167.  145  U.  S.  156. 

1.  Final  Booreoi^  Party  Against  Whom  Inoroaoing  to  Any  Amount  up  to  Troblo. 
Intorloontory  B  0  0  r  0  0  BoiUtarod.  —  Al-  —  The  authority  to  treble  the  damages 
though  there  has  been  an  interlocutory  includes  authority  to  multiply  or  in- 
decree  for  the  plaintiff,  still,  if  upon  the  crease  to  any  amount  within  what 
master's  repott  the  plaintiff  is  not  en-  trebling  would  reach.  National  Fold- 
titled  to  recover,  a  final  decree  for  the  ing  Box,  etc.,  Co.  v.  Elsas,  81  Fed. 
defendant    is    proper.     Steam    Stone-  Rep.  197. 

Cutter  Co.  v.  Sheldons,  si  Fed.   Rep.  8.  Morss  v.  Union  Form  Co.,  39  Fed. 

875;    American  Diamond  Drill  Co.  t^.  Rep.  468. 

Sullivan  Mach.  Co.,  21  Fed.  Rep.  74.  Whoro  tho  Caso  flhowi  BoUborato  In- 

Booreo  for  Aotnal  Proftti  or  Bamagao. —  fringomont  and  spiriting  away  of  the 
Only  the  actual  profits  or  damages  books  of  the  defendant  after  the  de- 
shown  to  have  been  made  or  suffered  cree,  to  the  great  embarrassment  of 
by  the  use  of  the  infringing  article  are  the  accounting,  a  motion  to  increase 
to  be  allowed.  Dobson  v,  Hartford  the  damages  reported  will  be  granted. 
Carpet  Co.,  114  U.  S.  439;  Dobson  v.  National  Folding  Box,  etc.,  Co.  v, 
Dornan,  118  U.  S.  10.  Elsas,  81  Fed.  Rep.  197. 

Booree  fbr  Vominal  Proflti  or  Bamagoi.  4.  Welling  v.  La  Bau,  35  Fed.  Rep. 

—  If  the  master  has  or  should  have  302;  Morss  t/.  Union  Form  Co.,  39  Fed. 

allowed  only  nominal  profits  or  dam-  Rep.  468. 

ages  the  decree  will  be  for  the  recovery  Award  or  Ineroato  of  Bamages  Without 

of   nominal  profits  or  damages  only.  Prool  —  In  Bell  v.  U.  S.  Stamping  Co., 

Woosterv.  Thornton,  26  Fed.  Rep.  274;  32   Fed.    Rep.   549,   it   was  suggested 

Fischer  v,  Hayes,  39  Fed.   Rep.  613;  that  it  was  obvious  that  the  orators  had 

Kirby  v,  Armstrong,  5  Fed.  Rep.  801.  sustained  damages  in  consequence  of 

Snsponiion  of  Final  b^nnctlon  Ponding  the    infringement    beyond    those    al- 

AppoaL — After  a  decree  on  final  hear-  lowed;  and  that  this  failure  to  award 

ing,  establishing  an  exclusive  right  to  to  them  what  they  might  be  entitled  to, 

a  patentand  awarding  an  injunction  to  if  proved,  should  be  made  up  by  in- 

protect  the  right,  the  injunction  will  creasing  the  damages  under  Rev.  Stat., 

not  be  suspended  during  the  pendency  §§  49i9t  4921.    But  the  court  held  that 

of  an  appeal  from  the  final  decree,  un-  this  would  be  awarding  damages  with- 

less  some  extraordinary  cause  is  shown  out  proof,  and  might  not  be  any  nearer 

to  exist  outside  the  rights  of  the  parties  right. 
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18.  Rehearing  —  a.  In  General.  —  A  motion  for  a  rehearing 
in  a  suit  in  equity  for  the  infringement  of  a  patent  is  one 
addressed  to  the  sound  discretion  of  the  court  which  will  be 
granted  or  denied  with  a  view  of  serving  the  best  interests  of 
justice  or  the  rights  of  the  parties.* 

d.  New  Evidence  —  Mtthtd  of  Prewntiiig.  —  Where  after  an 
interlocutory  decree  in  a  suit  for  infringement,  it  is  desired  to 
bring  before  the  court  newly  discovered  evidence  and  have  a 
hearing  thereon,  the  proper  practice  is  to  petition  for  a  rehear- 
ing, and  not  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of 
review.* 

The  Sehaaring  Umj  Bo  Grantod  if  it  is  within  the  power  of  the  court 
to  consider  the  new  evidence,  and  if  it  is  of  importance  to  hear  it 
in  order  to  a  correct  determination  of  the  cause.* 

Failoro  to  Present  on  Fonner  Hewing.  —  A  rehearing  on  the  ground  of 
new  evidence  will  be  denied  unless  it  is  shown  that  such  evidence 

Contideration  of  InTaliditj  on  Motion  to  one  of  the  plaintiff's  patents  was 
to  Inorease.  —  When  the  court  is  asked  proper,  the  coart  may  order  a  rehear- 
to  exercise  an  exceptional  discretion,  mg  of  the  case  upon  the  question  of  the 
and  compel  the  defendant  to  pay  ex-  validity  of  the  patent,  and  give  leave 
traordinary  damages,  it  is  the  duty  of  to  the  defendant  to  amend  the  answer, 
the  court  to  take  into  consideration  the  Schneider  v.  Thill,  21  Fed.  Cas.  No. 
fact  that  the  patent  upon  which  the  12,470^. 

application  is  founded   is  void,   even  Hohearing  in  Intorett  of  Third  PartiMi. 

though  the  proof  which  demonstrates  —  In  Schneider  v.  Thill,  3  Fed.  Rep. 

its  invalidity  is  then  for  the  first  time  95,  while  the  application  for  permission 

brought  to  the  attention  of  the  court,  to  take  further  proofs  and  reargue  the 

Welling  V.  La  Bau,  35  Fed.  Rep.  302.  case  was  made  by  the  defendant  it  was 

Trebling  Proftti.  —  Rev.  Sut.,  §  4921,  apparent  that  the  reason  for  it  was  not 

does  not  confer  authority  upon  a  court  because  of  the  defendant's  interest  in 

of   equity    to    treble    profits    decreed  the   result,   but  because  of  the  effect 

a^ain<«t  the  infringer  of  a  patent,  but  upon  the  interest  of  a  third  party  in 

distinctly   discriminates    between    the  certain  other  patents  which  such  party 

profits     which    are    recoverable    in    a  had  come  to  believe  might  be  produced 

court  of  equity  and  the  damages  which  by  the  determination  of  the  cause  in 

were  formerly  recoverable  in  actions  at  favor  of  the  plaintiff.     The  court  held 

law  only,  and  confines  the  power  of  in-  that  this  circumstance   would  be  no 

creasing    the   recovery    to  the   latter,  reason  for  refusing  the  defendant's  ap- 

Where  the  complainant  has  not  recov-  plication  if  it  were  a  matter  of  right, 

ered  damages,  he  must  be  content  with  but  since   it   was    an   application   for 

such  indemnity  for  the  violation  of  his  favor  and  was  strongly  opposed  by  the 

rights  as  he  will  receive  by  a  recovery  -  plaintiff,  it  would   not  in   view  of  all 

of  the  profits  which  the  master  found  the  circumstances  grant   the  applica- 

were  realized  by  the  defendant.     Cov-  tion.     See  also  Page  v.  Holmes  Bur- 

ert  V.  Sargent,  42  Fed.  Rep.  298.  glar  Alarm  Tel.  Co.,  2  Fed.  Rep.  330. 

1.  American  Diamond  Rock  Boring  2.  Potts  v,  Creager,  71  Fed.  Rep.  574. 

Co.  V,  Sheldon,  i  Fed.  Rep.  870.     See  8.  Winchester  Repeating  Arms  Co. 

also  Puetz  r.  Bransford.  32  Fed.  Rep.  v,  American  Buckle,  etc.,  Co.,  58  Fed. 

318;    Ruggles  V.  Eddy,  11  Blatchf.  (U.  Rep.   309;    Hake   v.   Brown,  44   Fed. 

S.)  524,  20  Fed.  Cas.  No.  12,118.     For  Rep.  283. 

matter  pertaining  to  rehearing  in  gen-  Qnoition  Settled  by  tiipreino  Court  — 
eral,  see  article  Rehearing.  The  Circuit  Court  cannot  grant  a  re- 
Propriety  of  Booree  DonbtftiL  —  Whero  hearing  for  newly  discovered  evidence 
It  Appears  doubtful  whether,  under  the  as  to  noveltv,  where  the  Supreme 
state  of  the  pleadings  and  the  aver-  Court  has  finally  settled  that  the  patent 
ments  of  the  answer,  a  decree  adverse  is  valid.    In  re  Potts,  166  U.  S.  263. 
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could  not  with  reasonable  diligence  have  been  presented  to  the 
court  on  the  former  hearing.* 

Charaeter  of  ETidanoe  Baquired.  —  The  evidence  on  which  it  is  sought 
to  obtain  a  rehearing  must  be  new,  important,  and  trustworthy ;  • 
and  it  must  ordinarily  be  such  as  to  furnish  adequate  reason  to 
believe  that  it  will  change  the  decree.* 

c.  Subsequent  Decisions  of  Supreme  Court.  —  Whether 

after  an  interlocutory  decree  in  a  patent  case,  a  rehearing  will  be 
granted  on  the  ground  that  since  the  decree  the  Supreme  Court 
Has  decided  questions  in  a  different  manner  from  the  Circuit 
Court,  does  not  seem  to  be  entirely  settled.* 


I 


1.  Hicks  V,  Ferdinand,  20  Fed.  Rep.  the   reissuing  of  patents,  this  affords 

III;  Burdsall  v,  Curran,  31  Fed.  Rep.  sufficient  grounds  to  grant  a  rehearing 

)i8;  Hitchcock  z'.  Tremaine,  o  Blatchf.  to  review   the    interlocutory    decision 

U.  S.)  550,   13   Fed.  Cas.   No.  6,540;  made.    American  Diamond  Rock  Bor- 

Albany  Steam-Trap  Co.  v.  Felthousen,  ing  Co.  v,  Sheldons,  24  Fed.  Rep.  374, 
26  Fed.  Rep.  318;  New  York  Filter  Co.  dtin^  Coon  v,  Wilson,  113  U.  S.  268. 
V.  O.  H.  Jewell  Filter  Co.,  62  Fed.  Construction  of  Rule  88,^  BvlI  in  an- 
Rep.  582.  other  case,  an  interlocutory  decree  hav- 
tetiifyiiig  Strict  Boles.  — "  The  gen-  ing  been  made  in  a  suit  on  reissued 
eral  interests  of  litigation  require  that  patents  and  the  case  referred  to  a  mas- 
applications  for  rehearing  based  on  al-  ter  to  take  testimony  on  the  account- 
leged  anticipatory  publications,  which  ing,  an  application  was  made  to  the 
may  well  be  presumed  to  be  accessible  court  for  a  rehearing  upon  the  ground 
to  a  search  if  sufficiently  diligent,  that  according  to  late  decisions  of  the 
should  not  be  made  the  basis  of  new  Supreme  Court  the  rules  of  law  in  re- 
proceedings  unless  strict  rules  are  spect  to  reissues  had  been  established 
satisfied."  /fi  r^  Game  well  Fire- Alarm  in  a  different  manner  from  those  de- 
Tel.  Co.,  73  Fed.  Rep.  908, /^r  Put-  cided  to  be  proper  in  certain  circuit 
nam,  J.  courts,  and  that  such  decisions  were  di- 

2.  New  York  Grape  Sugar  Co.  v  rectly  in  point;  but  the  court  denied  the 
American  Grape  Sugar  Co.,  35  Fed.  rehiearing  as  not  being  within  rule  88 
Rep.  212.  of  the  Supreme  Court  rules  which  con- 

BifOOTeary  of  Beissoe  of  Prior  Patent.  —  templated  a  rehearing  after  a  final  de- 
In  a  suit  in  equity  for  an  infringement  cree  or  one  which  is  of  an  appealable 
the  fact  that  the  defendants  have  dis-  character.  The  court  stated  that  inter- 
covered  since  the  first  hearing  that  the  locutory  decrees  remain  under  the  con- 
patent  issued  to  a  party  prior  to  the  trol  of  the  court  subject  to  its  revision 
plaintiffs,  and  set  up  in  the  answer  as  until  the  master's  report  comes  in  and 
anticipating  it,  has  been  twice  reis-  has  been  finally  acted  upon  by  the 
sued,  the  last  of  such  reissues  having  court  and  the  whole  of  the  matters  in 
been  granted  since  the^rst  hearing,  is  controversy  are  disposed  of  by  final 
no  ground  for  granting  a  rehearing,  decree;  and  if  an  interlocutory  decree 
Hitchcock  V,  Tremaine,  9  Blatchf.  (U.  is  in  conflict  with  a  later  decision  of  the 
S.)  550,  12  Fed.  Cas.  No.  6.540.  Supreme  Court,  it  may  be  changed  to 

8.  Brown  v,  Deere,  6  Fed.  Rep.  487;  accord  therewith.     Wooster  v.  Handy, 

Kerosene  Lamp  Co.  v,  Littell,  14  Fed.  21    Fed.    Rep.    51,    citing    Perkins    v. 

Cas.  No.  7»723.  Fourniquet,   6   How.   (U,   S.)   206,    16 

The  Former  Decree  Will  Bo  Affirmed  How.  (U.  S.)  82. 
where  on  rehearing  the  alleged  newly  Advene  Deoiiion  Affirmed  Without  Ad- 
discovered  evidence  fails  to  prove  the  Tiaoing  Hew  Doetrinei.  —  A  rehearing 
prior  use  which  it  sought  to  establish,  will  not  be  granted  because  of  subse- 
Robinson  r.  Sutter,  11  Fed.  Rep.  798.  quent  decisions  of  the  Supreme  Court 

4.  Deeision  ae  to  BelMnanoe  of  Patenti.  which  merely  affirm  adverse  decisions 

—  It  has    been    held   that  where    an  of  circuit  courts,  where  such  decisions 

interlocutory  decree  is  made  in  a  pat-  were  all  published  and  accessible  be- 

ent  case,  and  decisions  have  since  been  fore  the  argument  of  the  present  caase, 

made  changing  the  law  in  respect  to  and  the  Supreme  Court  has  advanced 
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d.  Disclaimers.  —  A  disclaimer  of  part  of  a  claim  set  up  on 
the  hearing  of  a  suit  in  equity  on  a  patent,  does  not  change  the 
issue  on  a  rehearing ;  it  only  narrows  the  issue,  and  an  interlocu- 
tory decree  will  not  be  opened  and  opportunity  given  to  prepare 
the  case  over  again  by  reason  of  such  disclaimer.^ 

14.  Openinj^  or  Va4)ati]ig  Decree — a.  In  General.  — An  appli- 
cation to  open  or  vacate  a  decree  rendered  in  a  patent  suit,  for 
the  purpose  of  correcting  it  or  of  admitting  a  further  answer  or 
new  evidence,  etc.,  is  addressed  to  the  sound  discretion  of  the 
court,  and  is  governed  in  the  main  bv  the  general  rules  relating 
to  the  opening  or  vacating  of  decrees.* 

no  new  doctrine  and  formulated  no  new  only  be  opened  or  vacated  to  correct  a 

test  of  inventions.     Everest  v,  Buffalo  formal  or  clerical  error.     Stuart  v,  St. 

Lubricating  Oil  Co.,  31  Fed.  Rep.  742.  Paul,  63  Fed.  Rep.  644. 

1.  Coburn  y.  Schroeder,  11  Fed.  Rep.  Saonritj  finr  CkNrti  Wh«n  Oue  Opened.  — 

425.    See  Electrical  Accumulator  Co.  When  a  suit  in  ec|uity  has  been  once 

tr.  Julien  Electric  Co.,  39  Fed.  Rep.  490.  heard,  on  issue  joined,  and  is  opened 

t.  See  articles  Decrees,   vol.   5,   p.  for  a  further  hearing,  on  an  amended 

1041 ;    and    Opening,  Amending,  and  answer  only  as  a  matter  of  favor,  it  is 

Vacating  Jitdgments,  an/e^  p.  203.  too  late  to  move  for  security  for  costs 

A  Stranger  to  the  suit  will  not  ordi*  on  the  ground  of  the  nonresidence  of 

narily  be  allowed    to  intervene    and  the  plaintiff,  that  having  appeared  on 

have  the  decree  opened  or  set  aside,  the  face  of  the  original  bill.     Bliss  v, 

merely  because  he  will  be  incidentally  Brooklyn,    10   Blatchf.   (U.  S.)  217,  3 

siffected  by  the  decision.     Ring  Refrig-  Fed.  Cas.  No.  1,545. 

erator,  etc.,  Co.  v.  St.  Louis  Ice  Mfg.,  Opening  finr  Alleged  ¥litalrss  in  Admit- 

etc.,  Co.,  67  Fed.  Rep.  535;  Washburn,  sion  Made  in  Answer.  —  In  Ruggles  v, 

etc.,   Mfg.  Co.  V,  Col  well  Steel  Barb  Eddy,  11   Blatchf.  (U.  S.)  524,  the  de^ 

Fence  Co.,  i  Fed.  Rep.  225.  fendants  admitted  in  their  answer  the 

Opening  Beoree  to  Starike  Ont  Part  Be-  infringement  charged,  and  set  forth 
lating  te Expired  Patent.  —  Where  a  suit  the  number  of  infringing  articles  they 
was  brought  for  the  infringement  of  a  had  made  and  sold,  and  rested  their  de- 
patent  which  had  expired  and  of  one  fense  on  their  claim  of  ownership  of  the 
which  was  in  existence,  the  court  will  patent.  The  plaintiff  had  a  decree, 
open  (he  decree  on  application  and  A  motion  by  the  defendants  for  a  re- 
strike  out  so  much  thereof  as  directs  hearing  was  denied,  and  an  accounting 
the  taking  of  an  account  of  profits  and  in  regard  to  profits  was  had,  in  which 
damages  arising  out  of  the  infringe-  the  defendants  were  charged  with  the 
ment  of  the  expired  patent.  Since  the  profits  on  the  said  number  of  articles, 
court  never  had  jurisdiction  of  that  and  the  report  of  the  master  was  made, 
portion  of  the  bill  which  prayed  for  an  The  defendants  then,  upon  allegations 
injunction  to  restrain  the  infringement  of  mistake  and  error  m  such  admis- 
of  the  expired  patent,  it  was  equally  sion,  moved  for  leave  to  amend  their 
without  power  to  order  an  account  as  answer  and  open  the  case,^  so  as  to 
incident  thereto.  Creamer  tr.  Bowers,  contest  the  question  of  infringement, 
30  Fed.  Rep.  185.  or  at   least  the  extent  thereof,  before 

jMihm.  —  Where  a  corporation  with-  the  master,  but  the  motion  was  denied, 

out  objection  appeared,  answered,  and  Opening  Beoree  Pro  Confosio.  —  In  An- 

proceeded  in  the  suit  under  the  name  drews  v.  Denslow,  14  Blatchf,  (U.  S.) 

by  which  it  was  sued,  an  application,  182,  i  Fed.  Cas.  No.  372.  a  preliminary 

made  after  a  delay  of  four  years,  to  injunction  was  issued,  after  which  a 

open  the  decree  and  set  aside  the  pro-  decree  /r<>  confesso  was  entered.    This 

ceedings  on  the  ground  of  misnomer  decree  the  defendants  moyed  to  have 

and   ignorance  of  the  patent,  will  be  set  aside  and  asked  leave  to  file  an  addi- 

denied.       Bate   Refrigerating    Co.    v,  tional  answer.     The  decree /r<>  confesso 

Gitlett,  31  Fed.  Rep.  ^.  having  been  entered  without  fault  or 

After  the  Term  at  Whieh  It  Wao  En-  negligence  of  counsel  the    court   de- 

tored  a  final  decree  in  a  patent  suit  wilt  dined  to  set  it  aside,  upon  the  plain. 
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t.  New  Evidence.  —  A  decree  may  be  opened  on  evidence 
newly  discovered  and  material.^  But  it  is  well  settled  that  an 
application  to  vacate  the  decree  and  allow  the  answer  to  be 
amended  and  the  case  to  be  retried  can  be  granted  only  for 
the  gravest  reasons  and  on  the  plainest  proof  of  the  sufficiency  of 
the  newly  offered  evidence  to  lead  the  court  to  a  different  result.* 
And  it  must  be  shown  that  the  evidence  could  not  with  reason- 
able diligence  have  been  presented  on  the  former  hearing.' 

tiff's  stipulating  to  limit  their  recovery  utory  decree  sustaining  the  validity  of 
to  an  amount  less  than  the  desired  reissued  letters  patent  granted  to  joint 
proceedings  would  have  cost  the  de-  inventors  was  not  allowed  to  be  opened 
f endants.  for  the  purpose  of  allowing  the  defend- 
A  decree  pro  confesso  will  not  be  set  ants  to  file  an  additional  answer  set- 
aside  and  answer  allowed  where  prior  ting  up  the  newly  discovered  fact  that 
adjudications  have  sustained  the  patent  one  of  the  patentees  was  the  sole  in- 
and  the  proposed  answer  does  not  spe-  ventor  of  the  improvement,  where 
cify  prior  patents  or  public  use  to  in-  the  affidavits  were  contradictory  and  the. 
validate  the  plaintiff's-  patent.  Stuart  circumstances  did  not  uphold  the  de- 
V,  St.  Paul,  63  Fed.  Rep.  644.  fendant*s    intention.      Argument    for 

1.  Introdnotion  of  Tortigii  Patent.  —  A  opening  the  case  was  that  another  ac- 
decree  may  be  opened  and  an  answer  tion  was  pending  in  which  the  above 
amended  in  a  suit  for  the  infringement  matters  might  be  investigated;  and  if 
of  a  patent  for  the  purpose  of  allowing  it  should  turn  out  upon  the  hearing  o£ 
a  foreign  patent  to  be  introduced  to  that  case  that  the  patent  was  void  it 
show  the  life  of  the  same  patent  would  work  a  great  hardship  upon  the 
granted  in  this  country;  but  not  tor  the  defendants  to  be  obliged  to  pay  dam- 
purpose  of  setting  up  matters  to  defeat  ages  and  be  enjoined  when  all  the  rest 
the  patent  for  want  of  novelty.  De  of  the  world  could  use  the  invention. 
Florez  v,  Raynolds,  8  Fed.  Rep.  434.  The  court  held,   however,  that  there. 

Evidenoo  flhowiag  Change  of  Model  on  was  not  enough  doubt  thrown  by  the 
Reiitne.  —  On  the  final  hearing  of  a  affidavits  upon  the  soundness  of  the 
suit  in  equity  for  an  infringement  of  a  original  decree  to  require  it  to  be  re- 
patent  a  motion  was  renewed  to  have  opened;  and  especially  so  since  the 
the  record  opened  in  order  to  introduce  plaintiff  in  its  printed  brief  averred 
evidence  to  show  that  the  original  that  it  was  willing  to  defer  taking  the 
model  of  an  invention  in  the  Patent  final  decree  in  this  case  until  time  had 
Office  had  been  changed  when  the  pat-  been  given  to  bring  the  other  cause  ta 
ent  was  reissued,  it  being  alleged  that  a  hearing.  Collins  Co.  v.  Coes,  8  Fed. 
the  evidence  to  this  end  was  newly  dis-  Rep.  517. 

covered.     The  court  held  that  since  its  8.  India      Rubber     Comb     Co.     v. 

examination  was  confined  to  the  record  Phelps,  8  Blatchf.  (U.  S.)  85;    Hitch- 

the  motion  should  be  granted.    John-  cock  v,  Tremaine,  9  Blatchf.  (U.  S.). 

son  V.  Beard,  13  Fed.  Ois.  No.  7,371.  550. 

2.  De  Florez  v,  Raynolds.  16  Blatchf.  tnpplemental  BilL  t—  An  interlocutory 
(U.  S.)  397;  Buerk  v.  Imhaeuser,  10  decree  in  a  patent  suit  may  at  times  be 
Pat.  Off.  Gaz.  907 ;  Adair  v.  Thayer,  7  reviewed  by  obtaining  leave  to  file  a. 
Fed.  Rep.  920.  supplemental  bill  in  the  nature  of  a  bill 

In   Campbell   Printing    Press,   etc.,  of  review.     Municipal  Signal  Co.   v, 

Co.  t/.  Marden,  70  Fed.   Rep.  339,  it  Gamewell  Fire-Alarm  Tel.  Co.,  77  Fed. 

was  stated  that  a  motion  to  open  the  Rep.  452. 

decree  for  the  purpose  of  amending  Where  after  a  decree  has  been  ren- 

the  answer  and   presenting  new  evi-  dered  dismissing  the  bill,  a  petition  is 

dence  is  not   governed   by  the  strict  made  for  leave  to  file  a  supplemenul 

rules  applicable  to  a  motion  for  a  tech-  bill  of  complaint  in  the  nature  of  a  bill 

uical  rehearing  and  the  court  in  its  dis-  of  review  on  the  ground  that  new  evi- 

cretion  may  grant  the  motion  though  dence  has  been  discovered  in  connec- 

it  is  not  certain  that  the  decree  would  tion     with     two    patents    previously 

thereby  be  changed  or  modified.  issued,  the  petition  must  show  that  the 

Svidenee  Oontradietory  and  TnsniBdent  petitioner  could  not  with  reasonable 

—Another  8nit  Pending. ->- An  interloc-  diligence  have  obtained  prior  to  the 

102  Volume  XVI. 


Mt  la  Ifttitj  PA  TENTS.  for  laMsf Meat. 

16.  Cofts  —  a.  At  What  Stage  of  Cause  Given.  —  Though 
the  final  settlement  of  the  costs  is  usually  to  be  made  on  the  final 
hearing  after  the  master's  report  is  in,  and  not  on  the  interlocu- 
tory hearing,  yet  the  court  has  a  large  discretion  in  the  matter, 
and  frequently  gives  costs  in  the  intermediate  stage  of  the  cause 
without  waiting  for  the  final  decree.* 

t.  When  and  to  Whom  Given  in  General.  —  The  general 

rule  of  course  is  that  the  plaintiff  is  entitled  to  costs  where  a 
decree  is  rendered  in  his  favor.  •  But  under  certain  circum- 
stances the  plaintiff  will  not  be  allowed  his  costs.' 

App«rtioiim6at  of  Oofti.  —  At  times  each  party  will  be  made  to  pay 
his  own  costs  or  some  method  of  apportionment  be  arranged.'* 

former  hearing   the  testimony  which  3  Story  (U.  S.)  171,  30  Fed.  Cas.  No. 

he  now  seeks  to  adduce,  and  that  such  18,019. 

new  matter  is  material  to  the  decision  8.  EiliNt   of   Tendor  by  Dofimdant.  — 

of  the  cause.     Spill  v.  Celluloid  Mfg.  Where   the    penalty  of   $250  allowed 

Co.,  22  Fed.  Rep.  94.     See  Bennett  v,  by  statute  is  the  only   recovery    the 

Schooley,  77  Fed.  Rep.  352.  plaintiff  can  have,  and  the  defendant 

1.  Avery  v.  Wilson,  20  Fed.  Rep.  856,  before  suit  makes  a  direct  offer  to  pay 
holding  that  the  discretion  of  the  court  that  sum,  and  it  is  not  shown  that  the 
can  be  properly  exercised  on  the  infringement  was  wilful,  the  plaintiff 
interlocutory  hearing  in  giving  to  the  will  not  be  allowed  costs.  Lowell 
prevailing  party  the  incidental  costs  Mfg.  Co.  v,  Whittall,  71  Fed.  Rep.  515. 
which  have  arisen  during  the  progress  4.  Apportionmont  of  Costs  Aeoming  Bo- 
of  the  cause  about  a  matter  completely  fbro  and  Altor  Interlooiitory  I^roo.  — 
disposed  of  by  the  court,  and  not  Where  upon  a  decree  pro  confesso^  the 
necessary  to  be  considered  on  further  master,  considering  the  nature  of  the 
hearing.  decree  and  the  evidence  introduced  on 

2.  inioro  tho  Plaintiif  Has  BoeoTorod  the  reference,  was  obliged  to  report 
on  tho  Moriti  for  the  infringement  of  only  nominal  damages  for  the  plain- 
his  patent,  and  the  defendant  has  not  tiffs,  the  court  held  that  the  plaintiffs 
prevailed  upon  any  issue  upon  any  dis-  were  entitled  to  the  costs  of  the  cause 
tinct  item  in  the  case,  all  the  costs  to  and  including  the  interlocutory  de- 
should  be  borne  by  the  defendant,  for  cree,  and  the  defendants  were  entitled 
they  are  the  consequence  of  his  wrong-  to  recover  its  costs  from  and  after  such 
f  ul  acts  for  which  the  plaintiff  has  re-  decree,  the  one  bill  to  be  set  off  against 
covered.  Umer  v,  Kayton,  17  Fed.  the  other,  and  the  difference  to  be  re- 
Rep.  845.  covered  by  the  party  against  whom  it 

To  What  Allowaneoi  and  Costs  Plaintiif  existed.     Fisk  v.  West  Bradley,  etc.» 

Bntitlod. —  In  general  the  plaintiff  is  Mfg.  Co.,  9  Fed.  Cas.  No.  4,830a.     See 

not  entitled  to  any  allowance  beyond  also  Garretson  v,  Clark,  10  Fed.  Cas. 

the  taxable  costs.     Parks  r.  Booth,  102  No.  5,250;  Dobson  v,  Hartford  Carpet 

U.  S.  96.  Co.,  114  U.  S.  439;  Dobson  v.  Dornan, 

As  to  What  Cottstitnto  Taxable  Costs  118  U.  S.  10. 

in  general,  and  the  allowance  of  ex-  Costs  Tlnnooessarily  Acenmnlatod  Wh«r» 

penses  incurred  in  attending  court,  in  Defendant    Willing   to    Pay    Proflts.  — 

procuring  counsel,  in  procuring  models  Where  the  defendants  were  willing  at 

and  copies  of  patents,  exhibits,  etc.,  the  outset  and  through  their  attorney 

see  Wooster  v.  Handy,  23  Fed.   Rep.  offered  to  pay  to  the  complainant  the 

49;  Hussey  v,  Bradley,  5  Blatchf.  (U.  amount  of  the  net  profits  realized  by 

S.)  210;    Ryan  v,  Gould,  32  Fed.  Rep.  them,  but  the  complainant  was  desir- 

754;    Comelly  v.  ^larkwald,  24  Fed.  ous   of    mulcting    them    in    damages 

Rep.  187.  under  circumstances  not  calling    for 

Soonrityfar  Costs.  —  In  certain  circuits  such  a  course,  and  costs  were  unneces- 

at  least  Uie  plaintiff  in  patent  suits  has  sarily  accumulated,  it  was  considered 

never  been  required  to  give  any  secur-  just  that  the  parties  be  required  to  pay 

ity  for  costs.     Woodworth  v.  Sherman,  their  own  costs,   each    party    paying 
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c.  Where  Plaintiff  Succeeds  in  Part  and  Fails  in  Part. 

—  Wli«r«  SerarAl  OUimi  or  Pattatf  Are  lATOlTed  in  the  suit,  upon  some  of 
which  the  plaintiff  has  been  successful  and  upon  others  unsuc- 
cessful, it  is  believed  to  be  the  usual  practice  not  to  allow  costs  to 
either  party.* 

FlaintiiTi  Olaim  Hade  in  eood  Faith.  —  But  it  is  held  that  the  general 
rule  of  equity  that  a  plaintiff  is  not  to  be  refused  his  costs  merely 
because  he  may  not  have  recovered  all  that  he  has  in  good  faith 
and  with  reasonable  prudence  supposed  himself  to  be  entitled  to, 
is  entirely  applicable  to  and  should  govern  in  suits  for  infringe- 
ment of  patents.* 

d.  Costs  of  Reference  to  Master — How  setued  in  vim 

Initanoo.  —  The  question  as  to  who  should  pay  the  costs  of  a  refer- 
ence to  a  master  in  the  first  instance  has  been  variously  decided 
in  different  districts,  but  the  practice  more  generally  followed  is 
to  require  each  party  to  pay  his  own  costs  on  the  reference  as  the 
proceeding  goes  forward,  and  ultimately  to  adjudge  upon  whom 
the  payment  of  such  costs  ought  equitably  to  be  devolved. • 

Where  the  Final  Deoree  Ii  in  FaTor  of  the  OompUinant,  but  the  master  has 
reported  no  damages  or  only  nominal  ones,  the  general  practice 
is  to  award  the  costs  of  and  concerning  the  reference  against  the 
complainant.* 

one-half  of  the  master's  fee.     Ford  v,  by  the  defendants  of  one  patent  would 

Kurtz,  12  Fed.  Rep.  789.  not  fail  of  relief  because  as  to  the  other 

1.  Yale,  etc.,  Mfg.  Co.  v.  North,  5  patent  sued  on  the  conclusion  was 
Blatchf.  (U.  S)  455;  Fay  r.  Allen,  24  favorable  to  the  defendants,  and  added: 
Fed.  Rep.  804;  Thomson-Houston  **  There  must,  however,  be  some  equi- 
Electric  Co.  v.  Elmira,  etc.,  R.  Co.,  table  apportionment  of  the  costs  of  suit, 
71  Fed.  Rep.  886;  Marks  Adjustable  which  can  be  settled  when  the  decree 
Folding  Chair  Co.  v.  Wilson,  43  Fed.  is  signed." 

Rep.  302;  Edison  Electric  Light  Co.  v.  8.  U,  S.   Printing  Co.   v,   American 

Electric  Engineering,  etc.,  Co.,  60  Fed.  Playing-Card  Co.,   81   Fed.  Rep.  506. 

Rep.  401;    Stewart  v.  Mahoney,  5  Fed.  But  see  Macdonald  v.  Shepard,  10  Fed. 

Rep.  302;    Albany  Steam  Trap  Co.  v.  Rep.  919,  wherein  the  court  considered 

Felthousen,  20  Fed.  Rep.  633;    Hayes  that  in  cases  of  accounting  upon  ad- 

v.    Bickdhoupt,    21    Fed.    Rep.    567;  judged    infringements,    the     master's 

Adams  v.  Howard,  22  Blatchf.  (U.  S.)  compensation  should  be  charged  upon 

47;  Schmid  v,  Scovill  Mfg.  Co.,  37  Fed.  and  borne  by  the  complainant  in  the 

Rep.  345;  Green  v.  Lynn,  81  Fed,  Rep.  first  instance,  and  recovered  in  costs  if 

387.  the  final  decree  is   for  complainants. 

As  to  costs  where  disclaimer  neces-  And  see  Urner  v.  Kayton,  17  Fed.  Rep. 

sary  or  filed  during  suit,  see  supra^  X.  539,  in  which  case  the  court  held  that 

5.   e.    Costs   where    Disclaimer  Entered  as  the   defendants   were  adjudged    to 

AfUr  Suit.  be  infringers,  and  decreed  to  account, 

2.  Green  v.  Lynn,  81  Fed.  Rep.  387,  they  should  go  forward  in  the  account- 
wherein  the  plaintiff  recovered  on  two  ing  and  bear  the  necessary  expenses  of 
of  the  patents  sued  on,  but  failed  to  doing  so,  among  which  are  the  mas- 
prove  infringement  of  the  third,  and  ter's  fees. 

the  court    held    there    should    be  no  4.  Everest  v,  Buffalo  Lubricating  Oil 

apportionment  of  the  costs,  but  that  Co.,  31  Fed.   Rep.  742;    Garretson  :*. 

the    plaintiff    should    have    all  costs.  Clark,  10  Fed.  Cas.  No.  5.250,  iii  U. 

But  see  Pennsylvania  Diamond-Drill  S.    120;    Fisk   v.   West   Bradley,  etc., 

Co.  z/.  Simpson,  29  Fed.  Rep.  288,  in  Mfg.  Co.,  9  Fed.  Cas.  No.  4,830a;  Kirby 

which  case    the    court  held   that  the  v.  Armstrong,  5  Fed.  Rep.  flioi;  Hill  v, 

plaintiff  having    shown   infringement  Smith,    32    Fed.   Rep.    753.     But  see 
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Whoro  a  Boereo  Againit  tho  Dtttondftnt  Ii  fieronod  and  a  final  decree  is 
rendered  in  his  favor,  the  costs  of  the  reference  including  the 
master's  fee  should  be  taxed  against  the  plaintiff.^ 

XIV.  A0TIOV8  OB  Smis  OBowDre  Out  of  Fatsht  Covtbaots  — 

1.  In  CtoneraL  —  Actions  or  suits  growing  out  of  contracts  made 
in  relation  to  patent  rights  are  governed  by  general  principles  of 
law  and  equity  and  not  by  the  patent  laws,  and  the  treatment  of 
this  subject  in  this  article  will  be  brief  and  general.' 

2.  For  Money  Due  nndor  Contract  —  Aotion  at  Law.  —  Where 
money,  royalties,  fees,  etc.,  are  due  under  a  contract  relating  to 
a  patent  an  action  at  law  may  be  brought  to  recover  them,  which 
wUl  be  governed  by  general  principles.  The  declaration  should 
be  in  the  proper  form,*  and  the  defendant's  pleadings  must  be 
sufficient  and  contain  the  requisite  allegations  to  present  the 
defense  relied  on.* 

Calkins  v,  Bertrand,  8  Fed.  Rep.  755;  of  covenant  on  a  contract  assigning  a 

Fischer  v,  Hayes,  39  Fed.  Rep.  613.  patent,  misconception  as  to  the  validity 

1.  American  Diamond   Drill  Co.   v.  of  the  patent,  it  seems,  cannot  be  taken 

Sullivan  Mach.  Co.,  32  Fed.  Rep.  552.  advantage  of  by  the  defendant,  where 

Ptr  Diflm  and  Mileage  of  Of&cen  of  De-  such  defense  is  not  pleaded,  but  issue 

iendant  Corporation.  —  Where  the  final  is   taken  on   a  want  of  consideration 

decree  is  in  favor  of  the  defendant  cor-  coupled  with  fraud.     Bellas  v.  Hays,  5 

poration,  the  J>er   diem    and    mileage  S.  &  R.  (Pa.)  427. 
of  its  officers,  while  testifying  before        Allesing  Etandnlent  Bepreeentationfl  ae 

the  master,  should  not  be  taxed  among  to  Yalidi^. —  In  an  action  to  recover 

the  costs,  for  they  are  representatives  royalties  under  a  license  to  manufac- 

of  the  defendant,  and  for  this  reason  tu re  patented  articles,  an  answer  alleg- 

stan:l  upon  a  different  footing  from  its  ing  that  fraudulent  representations  of 

other  witnesses.     American   Diamond  the  plaintiff  as  to  the  validity  of  the 

Drill  Co.   z/.   Sullivan   Mach.  Co.,  32  patent  induced  the  defendant  to  enter 

Fed.  Rep.  552.  into  the  license  agreement  must  aver 

8.  See  generally  the  various  articles  that  before  the  royalties  accrued  the 

throughout  this  work  dealing  with  ac-  licensee  had  notified  the  licensor  that  it 

tions  or  suits  on  contracts;  and  partic-  repudiated  or  surrendered  the  license, 

ularly  such  articles  as  Rescission  and  so  that  the  latter  may  be  in  a  position 

Cancellation,  Specific  Performance,  to  sue  for  infringements  during  the 

For  jurisdiction  of  suits  on  patent  con-  period  for  which  royalties  were  claimed, 

tracts,  see  supra^  IX.  General  Jurisdic-  Maitland   v.  Central  Gas,  etc.,  Co.,  7 

Hon  of  Suits  on  or  concerning  Patents,  Misc.  Rep.  (N.   Y.   C.   PI.)  408.      See 

3.  Allegation  of  Title.  —  In  an  action  Maitland   v.  Drew,    14  Misc.  Rep.  (N. 
at  law  for  money  received  under  a  con-  Y.  C.  PI.)  60. 

tract  relating  to  the  sale  of  the  right  to  Plea  that  FUintiir  Hot  Original  In- 
make  an  article  for  which  the  plaintiff  ventor.  —  In  an  action  to  recover  the 
claims  a  patent,  a  declaration  which  fees  due  under  a  contract  licensing  the 
states  that  the  plaintiff  claimed  a  pat-  defendant  to  make  and  use  a  patent,  a 
ent,  and  that  the  defendant  possessed  plea  that  the  plaintiff  is  not  the  original 
and  enjoyed  his  right  under  the  con-  and  first  inventor  is  bad  in  substance  as 
tract,  but  which  does  not  aver  that  the  not  forming  any  defense  to  the  action 
plaintiff  had  obuined  a  patent  or  that  where  the  plea  does  not  allege  any 
the  exclusive  righjt  was  vested  in  him,  fraud  on  the  part  of  the  plaintiff  in  ob- 
is defective.  But  in  such  case  the  de-  taining  the  contract,  that  defendant 
feet  in  the  declaration  will  be  cured  by  has  been  disturbed  in  the  enjoyment 
verdict.  Sunley  v,  Whipple,  2  Mc-  of  his  right  by  any  person  holding  a 
Lean  (U.  S.)  35,  22  Fed.  Cas.  No.  paramount  title,  the  existence  of  any 
13,286.  such  paramount  title,  nor  the  retrans- 

4.  QuMtioning    Validity  Where    Iiene  fer  of  the  alleged  rights  granted  be- 
iMcen  on  Another  Oronnd*  —  In  an  action  cause  of  the  failure  of  consideration. 
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A  Suit  U  Sqidty  may  also  be  maintained  for  an  account  of 
moneys  due  under  a  patent  contract.^ 

3.  Tor  Breach  of  Contract.  —  An  action  or  suit  for  the  breach  of 
a  contract  relating  to  a  patent  right  is  governed  by  the  general 
rules  applicable  to  actions  ex  contractuJ* 

4.  Tor  Traud  in  Contract  or  Sale  —  Aetion  for  DamAget.  —  Where 
fraud  has  occurred  in  the  sale  of  a  patent  right,  the  injured  party 

Birdsall  v,  Perego,  5  Blatchf.  (U.  S.)  patent  was  invalid.     Marston  v.  Swett, 

251.  66   N.  Y.  206,  reversing  4  I!un  (N.  Y.) 

Method  of  Pleading  Boeoapmont.  —  In  153. 
an  actional  law  to  recover  fees  due  Action  Whore  Interaeti  of  Soma  Lioouooo 
and  unpaid  under  a  contract  granting  Snrreiidered.  —  Where  five  persons  are 
the  defendant  the  exclusive  right  of  licensed  to  use  a  patented  article,  and 
manufacturing  and  selling  the  plain-  the  licensor  afterwards  consents  that 
tiff*s  patent,  the  defendant  cannot  set  three  may  surrender  their  interest,  the 
up  by  special  plea  in  bar  the  defense  remaining  two  may  bring  an  action  in 
that  the  plaintiff  had  infringed  his  ex-  their  names  for  a  breach  of  the  license 
elusive  rights  under  the  license.  Mat-  without  uniting  the  licensees  whose  in- 
ters of  recoupment  cannot  be  pleaded  terest  has  been  surrendered.  Thebe- 
in  bar  of  the  action.  Birdsall  v.  Per-  rath  v.  Celluloid  Mfg.  Co.,  3  Fed.  Rep. 
ego,  5  Blatchf.  (U.  S.)  251.  143. 

Aetion  in  Conrt  of  Clainii.  —  The  stat-  Allegations  in  Deelaration  ae  to  Ivoo 
utes  which  allow  individuals  to  ques-  and  BMiine  of  Patent. —  In  an  action  of 
tion  the  validity  of  a  patent  do  not  assumpsit  for  a  breach  of  a  contract  to 
exclude  the  government  from  doing  so  execute  certain  notes  as  soon  as  a  pat- 
when  it  is  sued  in  the  Court  of  Claims  ent  for  certain  improvements  was  ob- 
upon  a  contract  for  the  use  of  a  pat-  tained,  a  declaration  that  a  certain 
ent.  It  is  proper  for  the  defendant,  improvement,  containing  in  reality  one 
the  government,  to  set  up  by  special  principal  and  three  distinct  minor  im- 
pleas  a  denial  of  the  originality  of  the  provements,  was  patented  on  a  day 
invention,  though  in  a  corresponding  named,  is  supported  by  evidence  that 
case  in  another  court  the  defendant  four  reissued  patents  were  subse- 
might  be  required  to  give  notice  of  the  quently  granted  on  an  original  patent 
proof  he  would  offer.  And  a  plea  by  of  the  date  named,  such  original  hav- 
the  government  that  the  patentee  was  ing,  in  its  specification,  described  all 
not  the  original  and  first  inventor  is  an  and  no  more  than  the  improvements 
ordinary  defense,  and  not  a  proceeding  specified  in  the  four  reissues,  the  re- 
to  vacate  a  patent.  Morse  Arms  Mo-  issues  relating  back.  Read  v.  Bowman, 
tion,  16  Ct.  of  CI.  296.  2  Wall.  (U.  S.)  591. 

1.  Dftuniisal  of  BilL  —  The  complain-  Hew  Trial  on  Hew  ETidenee.  —  In  an 
ant  is  not  entitled  as  of  right  to  dismiss  action  for  the  breach  of  a  patent  con- 
his  bill  nor  should  he  be  allowed  to  do  tract,  if  newly  discovered  evidence 
so  where,  if  the  defense  set  up  were  which  is  submitted  would  not  change 
made  out  by  proof  the  defendant  would  the  result  of  the  verdict  and  judgment, 
be  entitled  to  a  decree  not  simply  deny-  a  new  trial  should  not  be  granted, 
ing  the  complainant*s  right  to  money  Starling  v,  St.  Paul  Plow- Works,  32 
damages  or  an  accounting,  but  also  de-  Fed.  Rep.  290. 

daring  the  license  upon  which  the  suit  Bill   to   A^oin  Breach  of  Lioenee.  — 

is  brought  to  be  fraudulent  and  void  Where  a  licensor  of  a  patent  has  agreed 

and   directing    its  cancellation.     Hat-  not  to  manufacture  or  permit  his  name 

Sweat   Mfg.   Co.   v.  Waring,  46  Fed.  to    be    used   in    the    manufacture    of 

Rep.  87.  articles  competing  with  those  made  by 

2.  Pleading  InTaliditj  of  Patent.  —  In  the  licensee,  the  latter  cannot  maintain 
an  action  in  a  state  court  to  recover  for  a  bill  to  enjoin  the  licensor  from  doing 
the  breach  of  a  contract  relating  to  a  the  above  acts  in  competition  with  a 
patent,  a  judgment  of  a  federal  court  third  party,  to  whom  the  licensee  has 
declaring  the  patent  void,  though  not  given  a  license,  when  there  is  no  alle- 
set  up  in  the  answer,  is  admissible  in  gation  in  the  bill  that  the  plaintiff  is 
evidence  under  an  allegation  that  the  thereby  damaged  and  when  such  third 
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may  have  his  remedy  by  an  action  on  the  case  for  damages.  ^ 

ioit  U  Equity  for  OaaMllatiam.  —  Or  he  may  sue  in  equity  for  a  can- 
cellation of  the  sale,  or  reformation  of  the  instrument,  etc.* 

XT.  QmiTDie  TiTU  TO  Patbvt  avb  CoMnLLne  Abhghicivt. 

—  In  a  suit  to  determine  the  title  to  a  patent,  or  to  quiet  it  or 
remove  a  cloud  therefrom,  or  to  compel  an  assignment  thereof, 

the  general  principles  governing  such  proceedings  are  applicable 
so  far  as  the  nature  of  the  case  will  admit.' 

party  is  not  a  party  to  the  proceedings,  the  latter  was  concerned  in  such  fraud- 
Adams,  etc.,  Mfg.  Co.  V,  Westlake,  53  ulent  sale.  Ambler  v.  Chouteau,  i 
Fed.  Rep.  588.  Fed.  Cas.  No.  272,  distinguishing  Am- 

1.  Ammdmnit  «f  DMlaratioii  to  Mats  bier  v.  Whipple.  20  Wall.  (U.  Si)  546, 

Ii^iury  Mors  Minutely.  —  In  an  action  on  and  affirmed  in  107  U.  S.  586. 

the  case  for  fraud  in  the  sale  of  a  pat-  BUI  Hot  Show^  Boliof  Doiirod.  —  A 

ent  right  in  an  undivided  fourth  part  bill  in  equity,  alleging  a   fraudulent 

of  certain  territory,  the  plaintiff  may  sale  of  complainant's  patented  inven- 

be  allowed,  at  a  jterm  subsequent  to  tion,  which  does  not  show  whether  the 

that  to  which  the'suit  was  brought,  to  relief  desired  is  the  cancellation  of  the 

amend   his   declaration,  setting  forth  sale  and  the  return  of  the  patent,  or  a 

substantially  the  same  transaction  and  confirmation  of  the  sale  and  an  account 

the    same    injury,    but    containing  a  of  profits,  is  defective  on  demurrer,  and 

further  and  more  minute  statement  of  should  be  cured  by  amendments.    Am- 

the  injurious  acts  of  the    defendant,  bier  v,  Chouteau,  i  Fed.  Cas.  No.  272, 

Peck  V,  Bacon,  18  Conn.  377.  affirmed  107  U.  S.  586. 

Amondmont   to  Beelaro  fit  Breaeh  of  Ploa  of  Yalvablo  Ooniidoration  to  BUI 

Warraatj.  —  In  an  action  for  damages  AUoging  Fraud.  —  To  a  bill  in  equity 

resulting  from   the  fraudulent  repre-  brought  to  reform  an  instrument  of  re- 

sentations  of  the  defendant  in   rela-  assignment  of  a  patent  so  as  not  to  in- 

tion  to  the  nature  of  a  patent  right  sold  elude  a  particular  patent  the  defendant 

by  him   to  the  plaintiff,  the  plaintiff  pleaded    to    so    much    of  the  bill  as 

may  so  amend  a  count  which,  out  of  alleged  fraud  in  making  the  instrument 

several   in  his  petition,   he  has   been  that  he  was  a  bona  fide  purchaser  of 

compelled  to  elect  and  stand  upon,  as  the  letters  patent  for  '*  a  good  and  valu- 

to  declare  for  the  first  time  upon  a  able   consideration,   to  wit,  a  certain 

breach  of  warranty  in  such  sale  as  well  sum  of  money  then  advanced  and  paid 

as  for  the  fraud.     Hunt  v.  Hoover,  24  by  him  '*  to  the  patentee  without  notice 

Iowa  331.  of  the  fraud.    The  court  held  that  the 

S.  MultifurioiiSBOit  and  Amondmont.  —  words  **  good  and  valuable  *'  might  re- 

A  bill  in  equity  against  a  fraudulent  fer  to  what  would  be  good  and  valu- 

sale  of  a  patented  invention  should  not  able  between  the  parties,  which  might 

be    multifarious,    though    it    may  be  be  very  slight,  and  *'  a  certain  sum  of 

amended.      Ambler    v,  Chouteau,    i  money  "  might  be  a  very  small  sum  and 

Fed.  Cas.  No.  272,  affirmed  107  U.  S.  wholly  inadequate  to  make  the  defend- 

586.  ant's  equity  superior  to  the  plaintiff's  if 

Partioi  to  Suit  lor  CanooUation  of  As-  the  fraud  did  in  fact  exist,  and  that  un- 

siguiiioat.  —  In  a  suit  to  cancel  a  fraud-  der  the  rules  of  pleading  the  considera- 

ulent  assignment  of  a  patent  and  to  tion  ought  to  have  been   set  forth  in 

remove  it  from  the  Patent  OfBce  rec-  amount  in  traversable  form,  so  that  the 

ords,  the  assignors  and  assignees  and  plaintiff  could  traverse  it  if  he  chose,  or 

the  commissioner  of  patents  are  neces-  the  court  see  that  it  was  adequately 

sary  parties.     Backus  Portable  Steam  valuable  if  not  traversed.     The  plea 

Heater  Co.  v.  Simonds,  2  App.  Cas.  (D.  was  accordingly  overruled.    Secombe 

C.)  200.  V,  Campbell,  2  Fed.  Rep.  357. 

BUI  Agaiait  Itaudulont  8alo  Brought  by  S.  Serrioo  by  PubUoation  in  iuit  to  Bo- 

Ono    Partior.  —  One    partner    cannot  tormino  Titlo  to  Fatont.  —  In  a  suit  to 

maintain  a  bill  in    equity  against  a  determine  the  title  to  a  patent  right 

fraudulent  sale  of  a  patent,  issued  to  the  petitioner  is  not  entitled  to  an  order 

the  partnership,  without   joining  the  directing    service    of  process  upon  a 

other  partner  as  a  party,  even  though  nonresident  corporation  by  publication. 
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XVL  Apfbal  ahd  Bbbob  iv  Smis  ov  ob  Covosurnre  Fatevts 
—  1.  When  Lief,  and  Jurisdiction  <rf  Oonrtt  in  OeneraL  —  Under  the 
Revised  Statutes,  which  substantially  re-enacted  the  provisions 
of  the  Act  of  1870,  a  writ  of  error  from  or  an  appeal  to  the 
Supreme  Court  lay  from  any  final  judgment  at  law  or  final  decree 
in  equity  of  any  circuit  court,  or  of  any  district  court  acting  as  a 
circuit  court,  or  of  the  Supreme  Court  of  the  District  of  Columbia 
or  of  any  territory,  in  any  case  touching  patent  rights,  without 
regard  to  the  sum  or  value  in  dispute.* 

Section  8  of  judiciary  Act  1875,  which  1,  Rev.  Stat.,  §  699;  Act  July  8,  1870, 

provides  for  such  service   upon   non-  §5^*     See  also  Act  Feb.  15,  1819;  Act 

resident  defendants  when  the  suit  is  reb.   18,  1861.     For  matters  generally 

commenced  '*  to  enforce  any  legal  or  pertaining  to  appeals  find  writs  of  error 

equitable  lien  upon  or  claim  to,  or  to  see  article  Appeals,  vol.  2,  p.   i.  and 

removing  any  incumbrance  or  lien  or  articte  Error,  Writ  of,  vol.  7,  p.  817. 

cloud  upon,  the  title  to  real  or  personal  Amount  or  Yalno  in  Dispute  —  In  Ctn- 

property  within  the  district  where  such  eraL  —  Act  Julv  4, 1836,  |  17,  granting 

suit  is  brought,*'  does  not  cover,  and  a  writ  of  error  from  decisions  in  actions 

was  not  intended  to  cover,  such  incor-  on  patents,  as  in  ordinary  cases,  and 

poral  and  intangible  property  as  a  pat-  then  adding  the  privilege  of  it ''  in  all 

ent  right,  possession  of  which  must  of  other  cases  in  which  Sie  court  shall 

necessity  be  ideal  and  not  actual,  and  deem  it  reasonable  to  allow  the  same/* 

which  cannot  be  seized  or  sold  under  was  doubtless  intended  to  reach  suits 

execution.     Non- Magnetic  Watch  Co.  where  the  amount  in  dispute  was  less 

V,  Association,  etc.,  44  Fed.  Rep.  6.  than  $2,000,. on  account  of  the  impor- 

Bemovlxif  Cloud  tnm  Title  to  Void  Pat-  tance  of  the  points  sometimes  raised, 

ent.  —  A  bill  to  remove  a  cloud  upon  and  the  convenience  of  having  the  de- 

the  title  to  a  void  patent   cannot  be  cisions  on  patents  uniform  by  being 

maintained,  since  there  can  be  neither  finally  settled,  when  doubtful,  by  one 

legal  nor  equitable  ownership  of  a  void  tribunal  such  as  the  Supreme  Court, 

patent.     Kennedy  v,  Hazelton,  128  U.  Hogg  v.  Emerson,  6  How.  (U.  S.)  437. 

ii.  667.  Suit  Against  Infringer  or  Rival  Pat- 

init  by  BeoeiTer  of  DiisolTed  Corpora-  entee.  —  Act  Feb.  18,  1861,  allowing  a 

tion  to  Compel  Aisignment  of  Title.  —  A  writ  of  error  or  appeal  in   a  patent 

receiver  of  a  dissolved  corporation  can.  case  without  regard  to  the  amount  in 

maintain  suit  against  one  having  the  controversy,   applied  as   well  to  suits 

legal  title  to  a  patent,  where  it  is  al-  against  an  infringer  of  a  patent  as  to 

leged  that  the  title  of  the  defendant  interference  cases  arising  between  rival 

is  subordinate  in  equity  to  the  title  of  patentees,  or  to  controversies  between 

the  complainant,  and  where  the  relief  such  patentees  or  those  claiming  under 

sought  is  to  compel  the  defendant  to  them.     Act  July  8,  1870,  did  not  alter 

execute  a  conveyance  of  the  patent,  the  right  of  appeal  or  to  a  writ  of  error 

McCuUoh  V.  Association,  etc.,  45  Fed.  in   this  respect.     Philip  v.   Nock,    13 

Rep.  479.  Wall.  (U.  S.)  185. 

Allegationi  of  BUI  for  Assignment  of  Amount  of  Costs  Only  Question  Raised, 

Title.  —  A  bill  brought  by  a  dissolved  —  The  discretionary  power  of  the  Cir- 

corporation  to  compel  one  of  its  former  cuit  Court,  under  Act  July  4,  1836,  to 

employees  to  convey  to  it  the  title  to  allow  a  writ  of  error  in  a  patent  case 

certain  letters  patent,  granted  to  him  where  the  amount  involved  was  less 

for  a  device  invented  and  perfected  than  $2,000,  was  evidently  confined  to 

during  his  employment  by  the  corpora-  cases  which  involved  the  construction 

tion,  cannot  be  sustained  on  demurrer  of  the  patent  laws  and  the  claims  and 

where,  from  the  averments  of  the  bill,  rights     of     patentees     under    them, 

it  does  not  appear  that  there  was  any  Therefore,   where    the  only    question 

agreement  by  virtue  of  which  the  cor-  was  the  amount  of  costs  to  be  taxed 

poration  was  to  have  the  title  to  the  in-  and  the  amount  allowed  was  less  than 

ventions  made  or  patents  obtained  by  $2,000,  a  writ  of  error  would  be  dis- 

the  employee.      Hapgood  v.   Hewitt,  missedforwantof  jurisdiction,  since  the 

119  U.  S.  226.  question  of  costs  was  not  regulated  by 
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Aet  1881,  Crtaling  tht  Oireoit  Ckrart  «f  Appttli,  gave  to  this  court  final 
appellate  jurisdiction  in  all  cases  arising  under  the  patent  laws^ 
allowing  such  court  to  certify  to  the  Supreme  Court  of  the  United 
States  any  questions  or  propositions  of  law  concerning  which  it 
desired  the  instruction  cf  that  court,  and  providing  that  it  shall 
be  competent  for  the  Supreme  Court  by  certiorari  or  otherwise  to 
require  the  case  to  be  certified  to  it  for  review  and  determina- 
tion, with  the  same  power  and  authority  in  the  case  as  if  it  had 
been  carried  by  appeal  or  writ  of  error  to  the  Supreme  Court.* 

2.  Writ  of  Arror  to  State  Court  —  Fedaral  itaattion  inToWad.  —  If  in 
a  suit  in  a  state  court  on  a  contract  concerning  a  patent  right,  a 
federal  question  is  involved  or  decided,  the  decision  may  be 
brought  up  to  the  United  States  Supreme  Court  for  review  by 
writ  of  error.* 

the  patent  laws,  but  by  the  same  prin-  ents,  as  in  ordinary  cases,  and  **  in  all 

ciples  and  laws  which  would  obtain  in  other  cases  in  which  the  court  shall 

any  other  case  before  the  court.     Sizer  deem  it  reasonable  to  allow  the  same,** 

V.  Many,  i6  How.  (U.  S.)  98.  when  the    court  deemed   it  **  reason- 

Suits   on  Patent  Contracts,  —  Under  able  "  to  allow  a  writ  of  error  at  all,  it 

Act  1836,  g  17,  the  right  of  appeal  from  must  have  been  on  the   whole  case, 

the  Circuit  Court  to  the  Supreme  Court,  Hogg  v.  Emerson,  6  How.  (U.  S.)  437, 

where  the  sum  in  dispute  is  below  two  11  How.  (U.  S.)  587. 

thousand  dollars,    being   confined  to  Agreed    itatement  of  Taoti.  —  Unaer 

** actions,  suits,  controversies,  and  cases  Act  1836  patent  cases  could  be  brought 

arising  under  any  law  of  the  United  before   the  Supreme    Court  upon  an 

States,  granting  or  confirming  to  in-  agreed  statement  of  facts.     Stimpson  v, 

ventors    the  exclusive    right  to  their  Baltimore,  etc.,  R.  Co.,  10  How.  (U.  S.) 

inventions  or  discoveries,"  a  suit  in  329. 

equity  in  the  Circuit  Court  to  set  aside  1.  Act  March  3,  1891,  §  6. 

or  enforce  a  patent  contract,  involving  Cotiorari.  —  As  to   certifying  cases 

no  dispute   arising  under   the   patent  from,    and   certiorari    to,   the  Circuit 

laws,   was  not  appealable  to  the  Su-  Court  of  Appeals,  see  articles  Certi- 

preme   Court   unless  the    amount    in  fibd  Cases,  vol.  3,  p.  918;  Certiorari, 

controversy    exceeded    two    thousand  vol.  4,  p.  i. 

dollars.    Wilson  v.  Sandford,  10  How.  Appeal  Diroet  to  Sapromo  Court  —  A 

(U.  S.)  99;  Brown  z'.  Shannon,  20  How.  suit  in  the  Circuit  Court  to  enjoin  the 

(U.  S.)  55.  collection    of    a    tax    imposed   by  an 

Rev.  Stat.,  §  699,  substantially  re-  alleged  unconstitutional  state  law  on 

enacting  Act  July  8,  1870,  c.  230,  g  56,  letters  patent  is  not  one  arising  under 

varied  the  language  of  Act  1836,  and  the  patent  laws,  so  that  an  appeal  can 

allowed  a  writ  of  error  or  appeal  from  be  taken  to  the  Circuit  Court  of  Appeals 

any  final  judgment  or  decree  of  the  under  Act  March  3,  1891,  §  7,  but  is 

Circuit  Court  without  regard  to  the  sum  one  involving  the  constitutionality  of  a 

or  value  in  dispute  "  in  any  case  touch-  state  law  and  must  be  appealed  directly 

ing  patent  rights.*'     Under  this  an  ac-  to  the  Supreme  Court  under  section  5 

tton  for  the  breach  of  a  patent  contract  of  the  above  act.     Holtt/.  Indiana  Mfg. 

in  which  the  validity  and  the  infringe-  Co.,  80  Fed.  Rep.  i. 

ment   of   a    patent    right    were    con-  2.  Jurlidiotion  of  itato  Court  InvolTod. 

troverted   was   undoubtedly  a   "case  — In  an  action  at  law  in  a  state  court, 

touching    patent    rights"  and   within  upon  an  agreement  in  writing  by  which 

the  appellate    jurisdiciipn  of  the  Su-  the  plaintiffs,  as  owners  of  letters  pat- 

preme  Court  without    regard    to  the  ent  already  once  reissued,  granted  to 

sum  or  value   in  dispute.      St.   Paul  the  defendant  an  exclusive  license  to 

Plough  Works  v.  Starling,   127  U.  S.  make  and  sell   the  patented    articles 

376.  within  a  certain  territory  during  the 

Beriow  of  Whole  Case.  —  Under  Act  term  of  the  patent  or  any  extension  or 
July  4,  1836,  §  17,  granting  a  writ  of  renewal  thereof,  the  defendant  con- 
error  from  decisions  in  actions  on  pat-  tended  that  the  state  court    had    no 
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Whm  Thon  Ii  Ho  QvMtion  udmr  Pftttnt  Lawi.  —  But  the  correctness 
of  a  decision  of  the  highest  court  of  a  state  upon  the  merits, 
based  upon  the  existence  and  effect  of  an  agreement  relating  to 
a  patent,  and  not  necessarily  passing  upon  any  question  under 
the  patent  laws,  cannot  on  writ  of  error  be  reviewed  by  the 
Supreme  Court  of  the  United  States.* 

3.  Character  of  Decree  Authorizing.  —  Prior  to  tht  Aet  ef  itei  estab- 
lishing the  Circuit  Court  of  Appeals  an  order  or  decree  in  a  pat- 
ent cause,  whether  upon  preliminary  application  or  upon  final 
hearing  granting  an  injunction  and  referring  the  cause  to  a  master 
for  an  account  of  profits  and  damages,  was  interlocutory  only  and 
not  final  and  therefore  not  reviewable  on  appeal  before  a  final 
decree  in  the  cause.* 

Ooaitrnction  of  Aet  lt91.  —  Under  the  Act  of  1891  it  has  been  held 
in  a  number  of  cases  that  a  preliminary  or  interlocutory  order  or 
decree  is  not  appealable  in  its  entirety  so  that  the  merits  may  be 
considered,  but  that  the  appellate  court  is  restricted  to  a  consid- 
eration of  whether  the  injunction  was  rightly  granted  or  denied.* 

jurisdiction  because  the  plaintiffs*  right  questions  involved  was  exclusively  in 
to  maintain  the  action  depended  upon  the  courts  of  the  United  States,  cannot 
whether  the  reissue  of  the  patent  was  supply  the  want  of  all  evidence  to  that 
ralid  or  invalid  under  the  patent  laws  effect  in  the  record.  Felix  v,  Scham- 
of  the  United  States,  and  that  of  that  weber,  125  U.  S.  54. 
question  the  courts  of  the  United  Sutes  Oroundi  of  Dooroo  Broad  Enongh  With- 
had  exclusive  jurisdiction.  It  was  held  out  Boforenoo  to  Fodoral  Qnoition. — 
that  the  judgment  of  the  state  court  Where  a  controversv  in  a  state  court 
holding  that  the  question  of  validity  of  was  in  respect  to  the  rescission  of  a 
the  reissue  could  not  be  contested  in  contract  for  the  exchange  of  an  inven- 
an  action,  and  assuming  jurisdiction  tion  for  a  stock  of  merchandise,  and  the 
to  render  judgment  against  the  defend-  decree  rested  on  grounds  broad  enough 
ant,  necessarily  involved  a  decision  to  susuin  it  without  reference  to  any 
against  the  immunity  claimed  by  the  federal  question,  the  Supreme  Court  of 
defendant  under  the  Constitution  and  the  United  States  has  no  jurisdiction, 
laws  of  the  United  Sutes.  which  de-  Wade  v.  Lawder,  165  U.  S.  624. 
cision  the  Supreme  Court  of  the  United  Where  it  does  not  appear  upon  what 
States  had  jurisdiction  to  review  on  ground  the  highest  court  of  a  state  de- 
error  to  the  state  court.  Dale  Tile  Mfg.  cided  an  action  for  the  breach  of  a  pat- 
Co.  V.  Hyatt,  125  U.  S.  46.  ent  contract,  but  it  is  apparent  that  the 

1.  Marsh  v.  Nichols,  140  U.  S.  344;  case  might  properly  have  been  deter- 

Dale  Tile  Mfg.  Co.  v,  Hyatt,  125  U.  mined  upon  a  ground  broad  enough  to 

S.  46.  support  the  judgment  without   resort 

Appoaranoo  of  Foderal  Question  in  Boo-  to   a    federal  Question,   the  Supreme 

ord.  —  Where  the  record  of  a  suit  in  a  Court  of  the  United  States  has  no  juris- 

state  court  concerning  a  patent  right  diction  on  writ  of  error.    Walter  A. 

does  not  show  that  any  question  under  Wood  Mowing,  etc.,  Mach.  Co.  v,  Sktn- 

the  patent  laws  was  presented  or  de-  ner,  139  U.  S.  293. 

cided  or  was  necessary  to  be  decided,  2.  Smith  v.  Vulcan  Iron  Works,  165 

a  review  by  the  Supreme  Court  cannot  U.  S.  518;  Barnard  v,  Gibson,  7  How. 

be  obtained.     Brown  v.  Atwell,  92  U.  (U.  S.)  650;  Humiston  v.  Stainthprp.  2 

S.  327.  Wall.  (U.  S.)  106;   Potter  v.  Mack,  3 

The  petition  upon  which  the  writ  of  Fisher  Pat.  Cas.  428. 

•error  was  allowed,  and  the  certificate  of  S.  Columbus  Watch  Co.  v,  Robbins, 

the  chief  justice  of  the  state  court,  rep-  52  Fed.  Rep.  337  \overruUd  in  Bissell 

resenting  that  the  validity  of  the  patent  Carpet  Sweeper  Co.  v.  Goshen  Sweeper 

was  assailed,  and  that  the  defendant  Co.,  72  Fed.  Rep.  545;  Dueber  Watch 

Alleged  that  the  jurisdiction  to  try  the  Case  Mfg.  Co.  v,  Robbins,  75  Fed.  Rep. 

160  Volume  XVI. 


AppMl  and  Srr«r  in  Suite  PA  TENTS.  on  or  OoaotniiBg  Pattnte, 

By  the  generally  accepted  practice  and  the  weight  of  authority, 
however,  it  is  believed  now  to  be  settled  that  an  appeal  may  be 
taken  from  an  interlocutory  order  or  decree  in  a  patent  cause 
granting  or  continuing  an  injunction  in  its  entirety,  the  merits  of 
the  case  considered  and  decided,  and  the  bill  dismissed  if  the 
decision  be  in  the  defendant's  favor.* 

4.  Prooeedingi,  Bvidence,  and  DeterminatioiL — a.  In  General. — 
With  such  modifications  as  are  demanded  by  the  nature  of  the 
case,  the  general  rules  governing  the  proceedings,  evidence,  and 
determination  are  applicable  to  appeals  and  writs  of  error  in  suits 
on  or  concerning  patents.* 

b.  Evidence  to  Be  Used.  —  According  to  the  general  rule 
the  only  evidence  to  be  considered  by  the  appellate  court  is  that 
which  was  before  the  court  below.* 

c.  Objections  and  Errors.  —  In  general  the  appellate  court 
will  not  consider  objections  which  were  not  made  in  the  court 

17];    Blount  V,  Societe,  etc.,  53  Fed.  Cable  R.  Co.,  58  Fed.  Rep.  226;  Butte 

Rep.  98;  Kilmer  Mfg.  Co.  v.  Oris  wold,  City  St.  R.  Co.  v.  Pacific  Cable  R.  Co., 

67  Fed.  Rep.  1017;  Duplex  Printing-  60  Fed.  Rep.  410;  Vulcan  Iron  Works 

Press  Co.  v.  Campbell  Printing. Press,  v»  Smith,  62  Fed.  Rep.  444;  Wbeaton 

etc.,  Co.,  69  Fed.  Rep.  250;  Thompson  v.  Norton,  70  Fed.  Rep.  833;    Dueber 

V,  Nelson,  71  Fed.  Rep.  339;  Jensen  r.  Watch-Case  Mfg.   Co.   v,  Robbins,  75 

Norton,  64  Fed.  Rep.  662.     See  Dudley  Fed.  Rep.  17;  Bissell  Carpet  Sweeper 

E.  Jones  Co.  v.  Munger  Improved  Cot-  Co.  v.  Goshen  Sweeper  Co.,  72  Fed. 

ten  Mach.  Mfg.  Co.,  50  Fed.  Rep.  785;  Rep.    67,    545    [overruiing    Columbus 

Electric    Mfg.  Co.  v,  Edison  Eflectric  Watch   Co.  v.  Robbins,  52  Fed.  Rep. 

Light  Co.,  61  Fed.  Rep.  834.  337].    See  generally   the    article    Ap- 

1.  Smith  V,  Vulcan  Iron  Works,  165  teals,  vol.  2,  p.  64. 
U.   S.   518;    Richmond  v,  Atwood,  48        2.  Bnllngs  on ETldeiiM  in  an  action  at 

Fed.  Rep.  910,  32  Fed.  Rep.  10;  Dudley  law  upon  a  patent  contract  are  made  in 

E.   Jones  Co.   v,    Munger    Improved  the  discretion  of  the  Circuit  Court,  and 

Cotton  Mach.  Mfg.  Co.,  50  Fed.  Rep.  will  not  in  general  be  reviewed  by  the 

785;  American  Paper  Pail,  etc.,  Co.  v,  appellate  court  on  writ  of  error.     St. 

National  Folding  Box,  etc.,  Co.,  51  Fed.  Paul  Plow  Works  v.  Starling,  140  U.  S. 

Rep.  229;    Marden  r.  Campbell  Print-  184. 

ing-Press,  etc.,  Co.,  67  Fed.  Rep.  809;  QuMtioas  of  Faet  —  On  error  to  the 
Wright,  etc.,  Wire-Cloth  Co.  r.  Clin-  Circuit  Court,  in  an  action  at  law  to  re- 
ton  Wire  Cloth  Co.,  67  Fed.  Rep.  790;  cover  royalties  due  on  a  contract  relat- 
Florida  Constr.  Co.  v.  Young,  59  Fed.  ing  to  a  patent  right,  the  Supreme  Court 
Rep.  721:  Featherstone  v,  George  R.  cannot  review  the  finding  of  ;he  court 
fiidwell  Cycle  Co.,  57  Fed.  Rep.  631;  below  that  earlier  patents  put  in  evi- 
Curtis  V,  Overman  Wheel  Co.,  58  Fed.  dence  by  the  defendant  did  not  antici- 
Rep.  784;  Westinghous^  Air-Brake  Co.  pate  the  plaintiff's  invention.  This  was 
V.  New  York  Air-Brake  Co.,  63  Fed.  a  Question  of  fact  to  be  decided  on  the 
Rep.  962;  Union  Switch,  etc.,  Co.  v,  evidence  before  the  Circuit  Court,  and 
Johnson  R.  Signal  Co,  61  Fed.  Rep.  the  appellate  court  cannot  consider  such 
940;  Erie  Rubber  Co.  v,  American  evidence  as  if  the  suit  were  in  equity. 
Dunlop  Tire  Co.,  70  Fed.  Rep.  58;  St.  Paul  Plow  Works  v.  Starling,  140 
Temple  Pump  Co.  v.  Goss  Pump,  etc.,  U.  S.  184. 

Mfg.  Co.,  58  Fed.  Rep.  196;  Northwest-        S.  Consolidated   Electric  Storage  Co. 

ern  Stove  Repair  Co.  v,  Lee,  58  Fed.  v.  Accumulator  Co.,  55  Fed.  Rep.  485; 

Rep.  182;  Card  v,  Colby,  64  Fed.  Rep.  Vermont  Farm  Mach.   Co.  t^.  Gibson, 

594:    Standard  Elevator  Co.  v.  Crane  56  Fed.  Rep.  143. 
Elevator  Co.,  76  Fed.  Rep.  767;  Lock-       Brldonoo  Snfldontly  Authoatieatod. — 

wood  V,  Wickes,  75  Fed.  Rep.  118;  Con-  A  patent  used  in  an  examination  of 

sol idated  Piedmont  Cable  Co.  z'.  Pacific  witnesses,  and  marked  as  an  exhibit 
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below.*  But  the  court  may  and  oftentimes  will  notice  matters, 
of  its  own  motion  where  no  exceptions  or  errors  were  assigned 
thereon.* 

d.  Effect  of  Prior  Adjudications.  —  A  prior  adjudication, 
in  another  circuit,  on  the  patent  in  suit,  is  entitled  to  great 

weight  with  the  Circuit  Court  of  Appeals,  and  it  is  believed  will 

by  the  examiner,  and  made  a  part  of  Dooroo  Broader  than  Findingi.  —  The 

the  record,  is  sufficiently  authenticated  public  has  an  incidental  interest  in  pau 

as  a  part  of  the  evidence  in  the  case  on  ent  litigation  which  throws  a  duty  on 

appeal.      Clark  Thread  Co.  v.   Willi-  the   appellate  court  to  notice  certain 

mantic  Linen  Co.,  140  U.  S.  481.  matters  of  its  own   motion.     One  of 

Fart  of  ETidonoo  Hot  Before  Appellate  these  is  to  correct  a  decree  which  is 
Court.  —  Where  the  Circuit  Court  found  broader  than  the  findings  of  the  court, 
infringement  mostly  from  comparison  The  duty  of  drawing  out  a  proper  de*^ 
of  two  designs,  and  there  was  conflict-  cree  rests  on  the  solicitor  for  the  com- 
ing evidence  on  the  point  the  appellate  plainant,  and  where  he  draws  an  im- 
court,  in  the  absence  of  an  opportunity  proper  one  the  court  will  be  protected 
to  inspect  and  compare  the  two  de-  by  a  proper  adjustment  of  costs.  But 
signs,  will  not  take  it  upon  itself  to  say  where  the  appellant  has  assigned  no- 
that  the  Circuit  Court  erred  in  finding  error  on  this  account  he  will  not  be 
infringement.  Dobson  z^.  Dornan,  118  allowed  costs.  Shute  v.  Morley  Sewings 
U.  S.  10.  Mach.  Co.,  64  Fed.  Rep.  368. 

1.  See  article  Exceptions  and  Ob-  Estoppel  to  Question  Validity  of  Patents 

JECTIONS,  vol.  8,  p.  153;   and  Western  —  The  estoppel  of  an  assignor  to  ques- 

Electric  Co.  v.  Sperry  Electric  Co.,  58  tion  the  validity  of  the  patent  in  a  suit 

Fed.  Rep.  186.  for  infringement  brought  against  him 

An  Objection  for  Ki^foinder  of  Parties  in  by  the  assignee,  is  not  waived  because 

a    suit    in    equity    for    infringement,  the  complainant  did  not  anticipate  the 

raised  for  the  first  time  in  the  appellate  defense  of  invalidity  in  his  bill,  and 

court,  after  a  final  decree,  comes  too  the  court  on  appeal  will  give  effect  to< 

late.      Livingston    v.   Woodworth,    15  the  estoppel  though  the  parties  did  not 

How.  (U.  S.)  546.  wish    to    raise    it.      Otherwise    there 

The  OljeoUon  that  the   Word    "Pat-  would  be    submitted  to  the  court   a. 

ented  "  Waa  Hot  AAzed  on  the  article  as  moot  patent  cause,  which,  on  account 

required  by  Act  March  2,  1861,  cannot  of  the   public  interest    involved,    the 

be  taken  in  the  appellate  court  where  court  is  ordinarily  disinclined  to  per- 

the  bill  and  answer  are  both  silent  on  mit.      Woodward    v.    Boston   Lasting 

the  point.     Providence  Rubber  Co.  v.  Mach.  Co.,  63  Fed.  Rep.  609. 

Goodyear,  9  Wall.  (U.  S.)  788.  Prooedure  Where  Case  Qoei  Off  on  Point. 

Correotneei  of  ICatter'i  Beport.  —  On  Hot  Baised.  —  Where  on  appeal  in  a 
appeal  from  the  final  decree  in  a  patent  suit  in  equity  for  infringement  it  is  ap- 
suit,  it  is  too  late  to  object  to  the  cor-  parent  that  the  result  has  turned  on  an 
rectness  of  the  master's  report,  no  ex-  issue  which  the  appellants  did  not  an- 
ceptions  having  been  filed  in  the  court  ticipate,  either  in  the  higher  or  lower- 
below.  Kinsman  v.  Parkhurst,  18  How.  court,  and  the  surprise  comes  from  the 
(U.  S.)  289.  fact  that  the  issue  was  raised  by  the 

Aooonnt  Beyond  Order.  —  Where  the  court  while  the  parties  intended  not  to 
parties  to  a  suit  in  equity  for  infringe-  raise  it;  and  it  is  suggested  by  the  ap- 
ment  have  consented  to  a  decree  by  pellants  that  the  issue  can  be  met  by 
which  an  account  should  be  taken  of  further  proofs;  the  court  may  deny  a 
gains  and  profits,  according  to  the  rehearing  of  the  appeal,  but  reserve  tO' 
prayer  of  the  bill,  the  defendant  is  not  the  appellants  liberty  to  file  in  the  Cir- 
precluded  from  objecting  on  appeal  cuit  Court  an  application  for  leave  to* 
that  the  account  went  beyond  the  file  a  bill  of  review,  or  leave  to  adopt 
order.  Livingston  v.  Woodworth,  15  other  appropriate  methods,  and  to  pro- 
How.  (U.  S.)  546.  ceed  thereon  as  the  court  may  deter- 

8.  Standard   Elevator  Co.   v.  Crane  mine.     Woodward   v.  Boston   Lasting: 

Elevator  Co.,  76  Fed.  Rep.  767.  Mach.  Co.,  63  Fed.  Rep.  609. 
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ordinarily  be  accorded  the  same  effect  as  it  would  be  in  the  Cir- 
cuit Court.* 

The  Enle  of  Comitj  Doee  Hot  Control  the  Appellate  Court,  and  it  is  at 
liberty  to  examine  the  former  adjudication  and  dispose  of  it  in 
accordance  with  its  own  convictions  and  to  examine  independ- 
ently all  the  questions  presented  by  the  record.* 

6.  Judgment  —  a.  In  General.  —  The  appellate  court  disposes 
of  the  case  by  dismissing  the  bill,  or  by  affirming  or  reversing 
the  decree  and  granting  appropriate  relief.  • 

i.  Expiration  or  Surrender  of  Patent  Pending 
Appeal.  —  Where  pending  an  appeal  in  a  suit  in  equity  for 
infringement  the  patent  has  expired  or  has  been  surrendered, 
there  is  generally  nothing  left  for  the  judgment  of  the  appellate 
court  to  act  upon,  and  the  appeal  will  be  dismissed.* 

c.  Appeal  from  Costs  Only.  —  Where  the  question  of 
costs  is  the  only  substantial  one  raised  on  appeal  from  a  decree 
in  a  suit  for  infringement,  the  appeal  will  be  dismissed,*  or  the 
decree  affirmed  without  examining  the  merits.* 

1.  Duplex  Printing-Press  Co.  v,  affirming  a  decree  dismissing  a  bill  for 
Campbell  Printing-Press,  etc.,  Co.,  69  infringement  the  appellate  court  will 
Fed.  Rep.  250;  Bresnahan  v.  Leveller  refuse  to  allow  an  amendment  of  the 
Tripp  Giant  Co.,  72  Fed.  Rep.  920;  bill  to  bring  in  patents  not  previously 
American  Paper  Pail,  etc.,  Co.  v.  Na-  in  issue.  Martin,  etc.,  Cash-Carrier 
tional  Folding  Box,  etc.,  Co.,  51  Fed.  Co.  v.  Martin,  71  Fed.  Rep.  519,  /cU 
Rep.  229;  Thomson -Houston  Electric  /?««if^  American  Bell  Tele  pone  Co.  v. 
Co.  V.  Ohio  Brass  Co.,  80  Fed.  Rep.  U.  S.,  68  Fed.  Rep.  542. 

712.  Award  of  Relitf  on  Expired  and  TTnaz- 

2.  Curtis  V,  Overman  Wheel  Co.,  58  pirod  Pattnts.  —  Where  suits  in  equity 
Fed.  Rep.  785;  Wanamaker  v.  Enter-  are  instituted  for  the  infringement  of 
prise  Mfg.  Co.,  53  Fed.  Rep.  791;  two  patents,  and  the  Circuit  Court  dis* 
American  Paper  Pail,  etc.,  Co.  v.  Na-  misses  the  bills,  the  appellate  court,  in 
tional  Folding  Box.  etc.,  Co.,  51  Fed.  reversing  the  decrees  after  the  first 
Rep.  229;  National  Cash  Register  Co.  patent  had  expired,  but  not  the  second, 
r.  American  Cash  Rejjister  Co.,  53  will  award  an  account  of  profits  and 
Fed.  Rep.  367.  damages  as  to  both  patents,  and  a  per- 

8.  Jurisdiction  Wrongly  Befiued  in  Cir-  petuai  injunction  as  to  the  second  pat- 

onit  Court.  —  Where  the  jurisdiction  of  ent.     Consolidated  Safety- Valve  Co.  v, 

the  Circuit  Court  in  a  suit  in  equity  Crosby  Steam  Gauge,  etc.,  Co.,  113  U. 

upon  a  patent  is  clear  upon  the  face  S.  157. 

of  the  till,  but  the  court  dismisses  the  4.  Gamewell  Fire-Alarm  Tel.  Co.  v. 

bill  upon  allegations  in  the  pleadings  Municipal   Signal   Co.,   6t   Fed.   Rep. 

relating  to  the  existence  of  a  contract,  208;    Meyer  v.  Pritchard,  23  L.  ed.  (U. 

the  Supreme  Court  on  appeal  will  re-  S.)  961;    Lockwood  v,  Wickes,  75  Fed. 

verse  the  decree  and  remand  the  cause  Rep.  118. 

to  the  Circuit  Court  with  a  direction  to  5.  Gamewell  Fire-Alarm  Tel.  Co.  v. 

hear    it    upon   the   merits.     White   v.  Municipal  Signal  Co.,  77  Fed.  Rep.  490. 

Rankin,  144  U.  S.  628.  6.  Elastic  Fabrics  Co.  v.  Smith,  100 

Allowanoe  of  Amendmont  of  Bill.  —  On  U.  S.  no. 
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By  Archibald  R.  Watson. 
L  SOOPX  OF  AXTICLX,  1 66. 

n.  Vatvse,  Opb&atiov,  avd  Bfrct  of  Plba  of  Patkxvt,  167. 

1.  In  General^  167. 

2.  Payment  as  Affirmative  Defense,  167. 

3.  Payment  Not  a  General  Issue  Plea,  168. 

4.  Plea  of  Payment  as  Dispensing  with  Proof  of  Cause  of 

Action,  168. 

5.  Construction  of  Plea  of  Payment,  169. 

6.  Right  to  Open  and  Close,  170. 

m  VXOX88ITT  FOB  Flea  of  Fatxxvt,  170. 

1.  At  Common  Law,  170. 

2.  Common-law  Rule  in  United  States,  172. 

a.  In  General,  172. 

b.  Where  Plaintiff  Alleges  Indebtedness  GenercUly,  173. 

3.  Under  Statutes,  174. 

a.  In  General — New  Matter^  174. 

b.  Conflict  of  Cases  Considered,  \i'], 

c.  Matter  in  Discharge  of  Contract,  180. 

d.  Action  for  Existif^  Balance,  181. 

4.  Payment  in  Mitigation  of  Damages,  182. 

a.  In  General,  182. 

b.  Payment  in  Bar  of  the  Action,  182. 
.5.  Defendants  Election  to  Plead,  183. 

17.  BxQinsiTEs  OF  Flsa  of  Patxxvt,  183. 

1.  In  General,  183. 

2.  Denial  of  Original  Liability,  185. 

3.  Certainty  and  Particularity,  186. 

a.  In  General,  186. 

b.  Objection  for  Want  of  Certainty,  188. 
1)   When  Generally  Arises,  188. 
'2)  How  Taken,  188. 

(3)  When  Taken  —  Objection  to  Evidence,  iZ^. 

c.  Amendments,  189. 

4.  Conclusions  of  Law,  190. 

5.  Matters  of  Evidence,  191. 
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6.  Negative  P regnant ^  191. 

7.  Information  and  Belief ^  192. 

8.  Presumption  of  Payment^  192. 

9.  Payment  in  Manner  Other  than  as  Provided  For  in  Con- 

tract, 191. 

a.  In  Generaly  193. 

b.  Payment  in  Property ,  193. 

c.  Payment  by  Check,  Draft,  or  Note,  194. 


f  i^  ^  General,  194. 


Payment  in  Suspension,  195. 

10.  Payment  by  Stranger^  196. 

11.  Payment  as  Garnishee,  196. 

12.  Payment  to  Agent,  196. 

13.  Payment  to  Assignor,  197. 

14.  Payment  After  Breach,  197. 

15.  Payment  After  Action  Brought,  198. 

16.  Payment  to  One  of  Several  Joint  Plaintiffs,  198. 

17.  Conclusion  of  Plea,  198. 

18.  Time  to  Plead  Payment y  200, 

19.  Joinder  with  Other  Pleas,  200. 

a.  /«  General,  200. 

^.    W7M  Improper  Matter,  201. 

20.  Actions  on  Bonds  and  Records,  201. 
31.  Part  Payment,  201. 

tf.  /«  General,  201. 
^.  Definiteness  and  CertcUnty,  203. 
^.  ^j  Complete  Defense,  203. 
^.  Smaller  Sum  in  Discharge  of  Greater,  204. 
^.  Joinder  with  Other  Pleas,  205. 
/.  Actions  on  Specialties  and  Records,  205. 

y.  Etidbvce  Adxissibli  uvdeb  Flsa  of  Fatmivt,  205. 

1.  Early  Doctrine,  205. 

2.  J/i?r^  Modern  Rule,  207. 

a.  /«  General,  207. 

^.  Amount  and  Particulars  of  Payment,  208. 
r.  Payment  in  Property,  208. 
^.  i^y  Testamentary  Provision,  210. 
^.  Payment  to  Agent,  210. 
/.  Payment  to  Assigtior,  210. 
^.  Payment  to  Third  Parties,  210. 
^.  Discharge  of  SecUed  Instrument,  211. 
/.  Accord  and  Satisfcution,  211. 
/   Set-off,  212. 
]i.  Counterclaims,  212. 

/.  Failure  of  Consideration,  Mistake,  etc.,  aia» 
«r.  Judgment  in  Garnishment,  213. 
«.  Discontinuance  of  Action,  2\^* 
0.  Statute  of  Limitations,  213. 
/.  Partial  Payments,  213. 
j^.  Collection  and  Loss  of  Collaterals,  214. 
r.  Equitable  Defenses,  215. 
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3.  Evidence  to  Disprove  Cause  of  Action^  215. 

4.  Facts  Excusing  Nonpayment^  215. 

5.  Where  Manner  of  Payment  Expressly  Statedy  215. 

6.  Pule  in  Chancery  P leadings ^  216. 

7.  Payment  with  Leave^  etc,^  216 

tf.  In  General y  216. 

^.  Necessity  for  Notice^  217. 

YI  Seflioatiov  to  Plba  of  Fatxsvt,  218. 

1.  In  General y  218. 

2.  -^«//  as  Affected  by  Conclusion  of  Plea^  219. 

3.  Construction  of  Plea  with  Reference  to  Necessity  for  Pepli' 

cation,  220. 

4.  Replication  by  Way  of  New  Assignment^  221. 

Vn.   TEBDICT  AlTD  JTTDOICSVT,  221. 

Ym.  CO8T8,  221. 

1.  In  General y  221. 

2.  Payment  Puis  Darrein  Continuance ^  221. 

3.  Reduction  of  Debt  by  Payment  Below  yurisdictional  Limits 

222. 

a.  In  General,  222. 

^.   Where  Plaintiff  Recovers  No  Costs,  222. 
c.  Discretionary  Costs,  224. 
^.  Limited  Costs,  225. 

4.  Payment  into  Court,  226. 

tf.   CV?j/j  Accruing  Before  Payment  into  Court,  226. 

b.  Costs  Subsequently  Accruing,  228. 

c.  Should  be  Set  Up  by  Plea,  228. 

CROSS-REFERENCES. 

See  in  general,  in  connection  with  this  subject,  articles  FUNDS 
AND  DEPOSITS  IN  COUR  T,  vol.  9,  p.  727 ;  TENDER; 
NEGOTIABLE  INSTRUMENTS,  vol.  14,  p.  655. 
As  to  Judgment  Specifying  Means  of  Payment,  see  article  JUDG- 
MENTS, vol.  II,  p.  940. 
Plea  of  Payment  in  Suit  to  Enforce  Mechanic* s  Lien,  see  article 

MECHANICS'  LIENS,  vol.  13,  p.  996. 
Alleging  Nonpayment  in  Action  on  Bill  or  Note,  see  article 
NEGOTIABLE  INSTRUMENTS,  vol.  14,  p.  542. 

I  Scope  of  Abtiole.  —  This  article  is  devoted  to  a  considera- 
tion of  the  manner  of  setting  up  and  relying  on  the  defense  of 
payment  at  common  law  and  under  the  codes.  It  also  includes 
a  discussion  of  the  effect  of  payment,  under  various  statutes 
making  special  provision  as  to  the  costs  of  the  action,  where  the 
plaintiff's  debt  or  demand  has  been  reduced  below  a  stipulated 
amount,  usually  the  minimum  jurisdictional  limit  of  the  court  in 
which  the  action  is  brought.  And  in  addition  to  the  foregoing 
there  will  be  found  a  treatment  of  payment  into  court,  as  affecting 

IM  Volume  XVI. 


ITature,  Operation,  ud  liM      PA  YMENT.  «f  FUa  «f  PaymMit 

the  accrued  or  subsequent  costs,  in  the  various  phases  which  the 
<]uestion  assumes. 

H  Hatvse,  Opb&atiov,  ahd  BnsoT  of  Pua  of  Fatiievt  — 
1.  In  CtoneraL  —  Payment  is  generally  declared  to  be  a  plea  in 
confession  and  avoidance,  the  rationale  of  which  is  an  admis- 
sion of  the  plaintiff's  original  right  of  action,  but  a  denial  of  the 
defendant's  existent  liability  by  reason  of  the  matter  averred  in 
avoidance,  i.  e.,  discharge  by  payment.^ 

2.  Fayment  as  Affirmatiye  Defense.  —  Inasmuch  as  the  defense 
of  payment  operates  by  the  introduction  of  new  matter  after 
cause  of  action  confessed,  it  is  usually  referred  to  and  regarded 
as  an  affirmative  defense,*  But  payment  is  not  necessarily  or 
invariably  either  a  plea  in  confession  and  avoidance  or  an  affirma- 
tive defense  in  the  sense  in  which  it  is  usually  so  considered ;  for 
an  averment  of  payment  before  breach  denies,  it  will  be  seen, 
that  any  right  of  action  on  the  contract  sued  on  has  ever  arisen.* 
A  plea  of  payment  after  breach  is,  in  strictness,  merely  an  accord 
and  satisfaction.^ 

1.  Goodchild  v.  Pledge,  i  M.  &  W.  1898)  44  S.  W.  Rep.  83;  Turner  r. 
363;  Marshall,  J.,  in  Wheatly  v.  Hill,  56  N.  T.  Eq.  293;  Lerche  v. 
Phelps,  3  Dana  (Ky.)  302;  Tootle  Brasher,  104  N.  Y.  157;  Tuchfabriken 
V.  Maben,  21  Neb.  617;  Hamilton  v,  v,  Meyer,  31  N.  Y.  App.  Div.  52;  Price 
Moore,  4  W.  &  S.  (Pa.)  570.  Printing   House  v.  Jewelers'  Review 

ThA  OfflM  of  a  PlM  of  Paymont,  said  Pub.  Co.,  10  Misc.  Rep.  (N.  Y.  C.  PI.) 

Gibson,  C.  T.,  in  Hellings  v,  Amey,  i  743;  Hellings  v.  Amey,  i  Whart.  (Pa.) 

Wbart.  (Pa.)  63,  is  to  confess  and  avoid  63;  Knapp  v,  Runals,  37  Wis.  135. 
by  the  introduction  of  the  special  mat-        Origin  <n  Rule  that  FftyoMntAiBn&atiTO 

ter  relied  on.     With  reference  to  the  Dofenso.  —  The  rule  that  payment  is  an 

plea    of    payment,    Marshall,    J.,     in  affirmative  defense  had  its  origin  under 

Wheatly  v,  Phelps,  3  Dana  (Ky.)  302,  the  common-law  practice  in  ihe  plea  of 

said:    **  It    does  not  deny   what  the  Mi^if  Ariti/n/Jt/,  and  the  reason  for  it  was 

plaintiff  would,  in  the  first  instance,  be  that  in  assumpsit  the  allegation  in  the 

bound  to  prove  in  support  of  his  ac-  declaration  and  the  traverse  in  the  plea 

Cion,  or  the  general  issue;  but  admits  were  in  the  past  tense,  and  under  the 

the  contract  as  alleged  in  the  declara-  rule    which    excluded    all    proof    not 

tion  and  avoids  the  cause  of  action  by  strictly  within  the  issue,  no  evidence 

affirmative  matter."  was  admissible,  except  such  as  had  a 

ninstration.  —  Where,  therefore,  ac-  tendency  to  show  that  the  defendant 

cording  to  the  text  proposition,  in  an  never  had  made  the  promise.     It  was 

action  on  a  promissory  note  and  ac-  never  applied  in  the  action  of  debt,  the 

count  the  answer  of  the  defendant  is  a  allegation  in  that  form  of  action  being 

plea  of  payment,  and  there  is  a  failure  in  the  present  tense,  and  under  the  plea 

of    proof    to    show    payment   of    the  of  nil  debet  any  fact  tending  to  snow 

account,   a  verdict  for  the   defendant  that  there  was  no  indebtedness  on  the 

therein   cannot   be  susuined.      Good-  part  of  the  defendant  was  admissible, 

child  V,  Pledge,  i  M.  &  W.  363.  Brown,  J.,  in  Lent  v.  New  York,  etc., 

2.  Shulman  v,  Brantley,  50  Ala.  81;  R.  Co.,  130  N.  Y.  510. 

Wolffe  V,  Nail,  62  Ala.  24;    Carroll  v,  8.  See  McCart  v.  Regester,  68  Md. 

Malone,   28   Ala.    526;    Turrentine  v,  429;    Powesheik  County  v,  Mickel,  10 

Grigsby,  (Ala.  1898)  23  So.   Rep.  666;  Iowa  76;  Stacy  z/.  Strichton,  9  Iowa 399. 

Blass  V,  La  whom,  64  Ark.  466;  Lake-  Fayment  Before  Due,  Valid  Plea  in  Bar. 

side  Press,  etc.,  Co.  v,  Campbell,  39  —  It  has  been  held  that  a  plea  of  pay- 

Fla.   523;    Harlev   v.    Harlev,   67    III.  me nt  or  a  tender  of  payment  before  the 

App.  138;    Cox  V.  Hayes,  18  Ind.  App.  debt  became  due  is  a  valid  plea  in  ban 

220;  Rhodes  v,  Webb- Jameson  Co.,  19  Brent  ».  Fenner,  4  Ark.  160. 

Ind.  App.  195;    White  v.  White,  (Ky.  4.  Kington  v,  Kington.  11  M.  &  W. 
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3.  Payment  Hot  a  General  Isfue  Plea.  —  The  plea  of  payment  is 
a  special  plea ;  that  is,  in  no  case  does  it,  technically  speaking, 
raise  a  general  issue.* 

4.  Plea  of  Payment  as  Dispeniing  with  Proof  of  Came  of  Action  — 
In  OoneraL  —  As  a  natural  sequence  of  what  has  been  said,  —  that 
is,  that  a  plea  of  payment  confesses  a  cause  of  action, — such 
pica  has  been  held  to  dispense  with  the  necessity  for  the  plaintiff 
proving  his  cause  of  action.* 

But  in  AMumpoit  on  an  ITnliqnidated  Demand  a  plea  of  payment  does 
not  admit  a  right  of  recovery  for  the  full  amount  sued  for.' 

Izoention  of  Initmmont  Bnod  On.  —  A  plea  of  payment,  it  has  been 
held,  admits  the  execution  of  the  instrument  sued  on.* 

233.     And  see  Hume  v.  Peploe,  8  East  opinion  that  the  plea  of  payment  is  re- 

168;    Poole  V,  Tumbridge,  2  M.  &  W.  sponsive  to  the  negation  of  nonpay- 

223.  ment  in  the  declaration;  and  that  the 

Payment  After  Breach  —  Beeeption  In  act  of  assembly,  by  allowing  a  general 

SatisfMtion  Implied.  —  In   the  case    of  plea  of  payment  in  all  cases,  with  a 

Chew  V.  Woolley,  7  Johns.  (N.  Y.)  401,  right  to  prove  all  anterior  payments  in 

it  was  held  that  a  pX^A  puis  darrein  coiu  fact,  makes  it  a  general  issue  in  this 

tinuance  of    payment    of  the    several  country." 

sums  in   the    declaration    mentioned,  8.  United  States,  —  Archer  v,  More^ 

without  any  averment  of  acceptance  in  house,  Hempst.  (U.  S.)  184. 

satisfaction,  was  good.    The  court  said :  Arkansas,  —  Day  v,  Lafferty.  4  Ark. 

'*  The  allegation  of  payment  of    the  450. 

demand  implies  the  acceptance  of  the  California,  -*  See  Caulfield  v.  Sand- 
money  by  the  plaintiflT.'*    This  case  is  ers,  17  Cal.  571. 

referred   to  in  a  note   to   Kington  v,  Colorado,  —  Mohr  v,  Barnes,  4  Cola 

.Kington,  11  M.  &  W.  233,  as  a  decision  350. 

the  law  of  which,  it  is  declared,  **  may  Florida,  —  Raney  v.   Baron,    i   Fla. 

be  more  than  doubted."  367. 

1.  Wheatly  v,  Phelps,  3  Dana  (Ky.)  Illinois,  —  Witter  v,   McNiel,  4  111. 

303;  Bell,  J.,  in  Covely  v.  Fox.  11  Pa.  433. 

St.  171.  Indiana,  —  Pattison  v,  Shaw,  82  Ind. 

Plea  of  Payment  with  LeaTO,  eto.,  nnder  32. 

Statutes.  —  In  the  case  of  Hellings  v,  Pennsylvania,  —  Gilin^er  v,   Kulp,  5 

Amey,  i  Whart.  (Pa.)  63,  Gibson.  C.  J.,  W.  &  S.  (Pa.)  264;  Hamilton  v,  Moore, 

said  with  reference  to  the  plea  of  pa3r-  4  W.  &  S.  (Pa.)  570;  Abbott  v,  Lyon,  4 

ment  with  leave:    **  But  even  where  it  W.  &  S.  (Pa.)  39.    And  see  Long  v. 

is  properly  pleaded  it  has  not  the  prop-  Rhoads,  126  Pa.  St.  378. 

erties  of  a  general  issue  plea."     But  Tennessee,  ^-'Ko%<tx%v,  Kinrannon,  3 

compare  in  this  connection  the  case  of  Humph.  (Tenn.)  252. 

Covely  V,  Fox,  11  Pa.  St.  171,  where  it  Texas,  —  Matossy  v,  Frosh,  9  Tex. 

appeared  that  a  rule  of  court  provided  610. 

that  "  where  a  defendant  has  pleaded  8.  Haley  v.  Caller,  Minor  (Ala.)  63. 
the  general  issue  with  leave  to  give  Where  a  Plaintiff  Sought  to  Beoorer 
special  matter  in  evidence  or  to  justify,  npon  an  Alle^  Oontraet  fas  Senrieee  ren- 
he  shall  at  least  fifteen  days  before  the  dered,  alleging  that  he  had  received  a 
trial  give  notice  of  the  special  facts  or  certain  amount  and  no  more,  a  plea  by 
matter  on  which  he  intends  to  relv,  the  defendants  denying  the  contract 
otherwise  he  shall  be  confined  strictly  alleged,  and  averring  that  the  plaintiff 
to  evidence  admissible  on  a  general  had  been  fully  paid,  was  held  not  to 
issue  plea;"  and  it  was  held  that  while  constitute  an  admission  that  the  plain- 
payment  with  leave  was  not  strictly  a  tiff  had  not  received  more  than  he  ad- 
general  issue  plea,  it  was  so  to  be  treated  mitted  in  his  declaration.  Cowan  v, 
within  the  spirit  of  the  rule  referred  to.  Abbott,  92  Cal.  100. 
And  in  the  case  of  Henderson  v.  South-  4.  Day  v,  Laflerty,  4  Ark,  450;  Rog- 
all.  4  Call  (Va.)  371,  the  court  said:  ers  v.  Kincannon,  3  Humph.  (Tenn.) 
*'  The  court   is    unanimously  of  the  253. 
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In  an  Action  on  a  Promieiory  Kote  the  plea  of  payment  admits  that 
the  amount  of  money  named  in  the  note  was  due  from  the 
defendant  to  the  plaintiff  at  the  time  of  the  execution  of  the  note.  * 

Capadty  of  Plaintiff  to  Sue.  —  It  has  been  held  that  a  plea  of  pay- 
ment admits  the  representative  character  of  a  plaintiff  suing  as 
administrator,  and  so  dispenses  with  proof  thereof.* 

6.  Constmction  of  Plea  of  Payment  —  A  plea  of  payment  will 
generally  be  construed  to  mean  a  payment  by  the  defendant  to 
the  plaintiff.'  And,  in  conformity  with  the  rule  that  a  pleading 
in  matters  of  substance  is  to  be  construed  most  strongly  against 

Aetion  on  Lett  Initnunent — Yarianoe.  Oyer  of  Bond  Sued  On.  —  There  would 

—  In  an  issue  on  a  plea  of  payment  to  also,  it  has  been  declared,  be  an  excep> 

a  lost  note  or  bond  the  defendant  can-  tion  in  the  case  of  a  bond  of  which  a 

not  introduce  proof  of  a  variance  be-  profert  had  been  made  and  oyer  de- 

tween  the  lost  note  or  bond  and  the  manded.      Under  such  circumstances 

note  or  bond  described  in  the  declara-  the  bond  must  be  produced  to  show 

tion.     Rogers  v,  Kincannon,  3  Humph,  that  there  is  no  variance  between  the 

(Tenn.)  252.    And  see  Pattison  v,  Shaw,  bond  set  out  by  the  oyer  and  the  bond 

82  Ind.  32.  declared  upon.     Gilinger  v,  Kulp,  5  W. 

In  an  Aetion  on  a  Bond  Alleged  to  HaTO  &  S.  (Pa.)  264. 
Been  Ezeented  by  a  Partnership,  a  plea  of  8.  Raney  v.  Baron,  i  Fla.  367. 
payment  by  all  the  partners  admits  the  8.  Oonetroetion  of  Plea  —  Payment  by 
execution  of  the  bond  by  all.  Day  z/.  Defendant. —  In  an  action  against  the 
Lafferty,  4  Ark.  450.  indorser  of  a  note  the  complaint  alleged 
1.  Archer  v,  Morehouse,  Hempst.  that  no  part  of  the  same  had  been 
(U.  S.)  184.  paid  to  the  plaintiff  except  the  sum  of 
Prodnetion  of  Kote.  —  But  a  plea  of  $250  paid  by  the  defendant  on  a  certain 
payment,  it  has  been  held,  does  not  day  after  maturity.  The  defendant 
dispense  with  the  necessity  for  the  pro-  in  his  answer  alleged  that  the  plaintiff 
duction  of  a  note  which  is  the  founda-  had  been  paid  a  certain  other  sum  on 
tion  of  an  action,  such  a  plea  only  such  note  in  addition  to  that  admitted 
obviating,  as  stated,  proof  of  the  execu-  by  the  complaint  to  have  been  paid, 
tion  of  such  an  instrument.  Matossy  It  was  held  that  in  the  absence  of  evi- 
V,  Frosh,  9  Tex.  610.  dence  as  to  the  particulars  of  the  pay- 
See  also  the  case  of  Sebree  r.  Dorr,  9  ment  admitted  by  the  plaintiff  to  have 
Wheat.  (U.  S.)  558,  which  was  an  action  been  received,  and  also  referred  to 
on  a  statute  dispensing  with  proof  of  a  in  the  defendant*s  answer,  the  con- 
cause  of  action  of  a  note  sued  on  un-  struction  would  be  that  such  payment 
less  the  signature  of  the  maker  be  de-  was  made  by  the  defendant,  so  as  to 
nied  under  oath.  In  this  case  Story,  operate  as  a  waiver  of  the  non-protest 
J.,  said:  "  It  would  be  most  danger-  of  the  note.  Knapp  v.  Runals,  37 
OQS  to  allow  that  because  the  proof  of  Wis.  135. 

the  execution  of  an  instrument  was  And  where  a  plaintiff  in  his  particu- 
dispensed  with,  therefore  no  proof  of  lars  or  demand  admits  a  payment  gen- 
its  existence  or  of  the  right  of  the  party  erally  of  a  ceruin  amount  this  is  to  be 
to  hold  it  by  assignment  was  to  be  re-  taken  as  a  payment  admitted  to  have 
quired.  The  production  of  the  origi-  been  made  to  the  plaintiff  by  the  de- 
nals  might  still  be  justly  required,  to  fendant.  Smeturst  v,  Taylor,  12  M.  & 
ascertain  its  conformity  with  the  decla-  W.  545. 

ration ;  to  ascertain  whether  it  remained  Oonitmotion  of  Partienlar  Answer.  — 

in  its  genuine  state;  to  verify  the  title  Where  an  answer  alleged  that  it  was 

by.  assignment  in  the  plaintiff;  to  trace  agreed  between  the  defendant  and  the 

any  payments  which  might  have  been  plaintiffs  upon  the  former's  purchasing 

made  and  indorsed;  and  to  secure  the  goods  of  them  '*  that  she  was  to  make 

Sarty  from  a  recovery  by  9l  bona  fide  payments  from  time  to  time  as  she  could 

older  under  a  subsequent  assignment,  out  of  her  business  and  from  the  pro- 

These  are  important  objects  and  which  ceeds  of  the  sales  **  of  the  goods,  it 

no  wise  legislature  would  lose  sight  of."  was  held  to  have  been  erroneous  for 
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the  pleader,*  where  an  answer  to  which  there  is  no  replication  is 
susceptible  of  being  construed  to  contain  either  of  two  defenses, 
one  of  payment  and  the  other  counterclaim,  the  latter  requiring 
a  reply  but  the  former  not,  the  construction  that  the  defense 
intended  was  payment  has  been  adopted.* 

6.  Bight  to  Open  and  Close.  —  If,  when  a  plea  of  payment  is 
fnterposed  there  is  any  evidence  in  support  of  the  plea,  the 
defendant  has  the  opening  and  close  of  the  argument.  But  upon 
a  sham  plea,  unsupported  by  proof,  the  rule  would  be  otherwise.* 

m  NECE88ITT  FOE  Plsa  OF  Patxekt  —  1.  At  Common  Law.  — 
The  rule  as  to  pleading  and  showing  payment  has,  it  would  seem, 
since  the  question  was  first  presented  for  the  consideration  of  the 
courts,  undergone  several  changes. 

Earlj  Diftinetion  Betwten  Oeneral  Issuoi  in  Debt  and  Ajunnpolt.  —  The 
earliest  authorities,  it  is  believed,  recognized  a  distinction  between 
the  general  issues  in  debt  and  assumpsit,  holding  that  in  the 
former  any  evidence  was  admissible  which  controverted  the  claim 
of  an  existing  indebtedness,  as,  for  example,  payment,  while  in 
the  latter,  only  such  testimony  was  receivable  as  went  to  show 
that  no  liability  had  ever  been  assumed,  which  of  course  excluded 
proof  of  payment.* 

Diitinotion  AboUihod  ^-  Showing  Payment  nnder  Kon  Annrnpiit.  —  Later, 

however,  the  practice  arose  and  became  at  length  firmly  estab* 
lished,  of  allowing  under  the  plea  of  non  assumpsit  evidence  of 
various  defenses  which  admitted  all  the  essential  facts  stated 
in  the  declaration,  but  sought  to  avoid  their  effect  by  matter 
subsequent,  such  as   payment,  accord  and  satisfaction,  arbitra* 

the  judge  at  the  trial  to  construe  the  our  practice,   be   entitled  to   the  last 
answer  as  agreeing  that  the  defendant  speech  to  the  jury.     This  is  sometimes 
was  to  make  payments  from  time  to  supposed   to  be  a  matter  of  import- 
time  as  she  conveniently  could.    John-  ance." 
son  V,  Plowman,  49  Barb.  (N.  Y.)  472.  4.  This  was  simply  the  result  of  ad* 

1.  See     article     Construction      of  herence  to  the  natural  import  of  the 

Pleadings,  vol.  4,  p.  741.  terms  of  the  two  pleas  respectively,  nil 

8.  Burke  v,  Thorne,  44  Barb.  (N.  Y.)  debet  being  a  denial  of  indebtedness  in 

363:  Bates  V,  Rosekrans,  23  How.  Pr.  the  present  tense,  and  hence  permitting 

(N.  Y.  Supreme  Ct.)  98.  any  proof  tending  to  show  no  existing 

Payment  —  Oounterolalm.  —  An  an-  debt,  while  non  assumpsit  was  a  trav- 

swer  which  alleges  that  a  note  sued  on  erse  in  the  past  tense,  relating  to  the 

is  usurious  and  that  a  certain  sum  less  original  assumption  of  liability  sought 

than  the  principal  has  been  paid  on  the  to  be  enforced.     McKyring  v.  Bull,  16 

note,  sets   up  a  payment  and   not  a  N.  Y.  299. 

counterclaim,  the  note  being  valid  to  In  the  case  of  Richmond  City,  etc., 

the  extent  of  the  principal  sum  alone.  R.  Co.  v.  Johnson,  90  Va.  775,   Lewis, 

Schmitz  V.  Schmitz,  19  Wis.  207.  P.  J.,  saici:    **  It  is  contended  that  the 

8.  Wheatly  v,  Phelps,  3  Dana  (Ky.)  evidence  ought  to  have  been  admitted, 

302.     See  in  general  article  Open  and  because,   under  the  plea  of  nil  debet^ 

Close,  ante^  p.  181.  payment  or  any  other  defense  is  ad- 

In  the  case  of  Hamilton  v,  Moore,  4  missible  that  tends  to  deny  an  existing 

W.  &  S.  (Pa.)  570,  the  court  said:  "  By  debt;    and   this  is  undoubtedly  so  at 

standing  on  the  plea  of  payment  alone,  common  law.    4  Min.  Inst.  641;  Vir* 

the  defendant's  counsel,  who   makes  ginia  F.  &  M.  Ins.  Co.  v.  Buck,  88  Va. 

the  affirmation,   would,   according   to  517." 
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ment,  or  release.*  Tested  by  the  language  of  the  record,  there 
was  no  diflference  in  the  issue  formed  by  the  plea  of  non  assump- 
sit, whether  the  promise  was  express  or  implied.  The  courts, 
therefore,  lost  sight  after  a  time  of  the  distinction  upon  which 
special  defenses  were  originally  admitted  in  actions  of  indebitatus 
assumpsit  alone,  and,  looking  only  at  the  record,  took  another 
step  forward,  and  admitted  evidence  of  payment  and  pleas  of  a 
similar  nature,  under  non  assumpsit^  without  regard  to  the  nature 
of  the  promise.* 

Eridonoo  of  Paymont  nndtr  Ooneral  Iiono  Sxolnded  hj  Statute  and  Enlo.  — 
When  finally  these  errors  came  to  be  recognized  and  their  effect 
deplored,  the  courts  nevertheless  found  it  impossible  to  retrace 
their  steps  without  authority  from  Parliament.  This  authority 
was  at  length  conferred  by  the  Act  of  3  and  4  William  IV., 
c.  42,  §  I,  and  the  judges  in  Hilary  Term  thereafter  adopted  a 

1.  This  anomaly  has  been  accounted  referring,   doubtless,    to    this    period : 

for  as  the  development  of  a  departure  '*  In  an  action  of  assumpsit  or  debt, 

from  principle  originating  in  actions  of  *    *    *    payment  total  or  partial  was 

indebitatus    assumpsit.     In    these    ac-  pleadable  at  common  law,  or  provable 

tions  the  promise  alleged  being  a  mere  under  the  plea  of  non  assumpsit  or  nihil 

legal  implication  arising  upon  the  facts  debet,**    And   see  also  observation  of 

stated,  a  traverse  of  the  promise  was  Breese,  J.,  in  Kassing  v.  International 

deemed  equivalent  to  a  traverse  of  the  Bank,  74  111.  16. 

allegations  on  which  it  was  predicated.  Payment  After  Aetion  Brought. —  But 

Those  allegations  were  regarded  sub-  if,  after  action  brought,  the  debt  is  paid 

stantially  the  same  as  in  an    action  andaccepted,  it  must  be  pleaded,  or  the 

of  debt  upon  simple  contract  to  pay  plaintiff  will  be  entitled  to  a  verdict 

money,  with   which  an  action  of  as-  for  the  whole  debt  due  when  action 

sumpsit  was  concurrent;    and   hence  brought.    Nosotti  zr.  Page,  20  L.  J.  C.  P. 

the  courts  concluded  that  a  plea  which  81 ;  Ash  v,  Pouppeville,  L.  R.  3  Q,  B.  86. 

put  them  in  issue  should  have  the  same  8.  Selden,  J.,  in  McKyring  v.  Bull, 

effect  as  the  plea  of  nil  debet,  and  that,  16  N.  Y.  297.     This  position  seems  to 

therefore,   evidence  of    payment  was  have  been  justified  by  an  early  writer 

admissible.     Selden,  J.,  in  McKyring  (Gilb.  P.  C.  63^  on  the  theor^^  that  the 

V,  Bull,  16  N.  Y.  300.  gist  of  the  action  of  assumpsit  was  the 

Bole  and  Bationale.  —  In  the  case  of  fraud  or  deceit  practiced  by  the  def end- 

Beckford  v,  Clark,  Sid.  236,  which  was  ant  in  not  performing  his  promise;  and 

an  action  of  assumpsit  brought  upon  a  that  this  was  put  in  issue  by  the  plea 

special  promise  to  secure  goods  from  of    non   assumpsit.      Hence    any    evi- 

perils,  those  of  the  sea  excepted,  the  dence  showing  that  there  was  no  exist- 

court  of   King's   Bench   held   that  in  ing  obligation  at  the  commencement 

assumpsit  in  fact,  upon  non  assumpsit  of  the  suit,  and,  consequently,  no  fraud 

pleaded,  a  release  could  not  be  given  which   was  injurious  to  the  plaintiff, 

m    evidence    as    a    defense,    but    in  would  support  the  plea.    To  the  same 

assumpsit  in  law  it  might.     So  in  the  effect  see  Lawes  on  PI.  520,  521.     With 

case  of  Fits  v.  Freestone,  i  Mod.  210,  reference  to  this  reasoning,  however, 

it     was    held    that    *'  in     an    action  the  court  in  McKyring  v.  Bull,  16  N. 

grounded  upon  a  promise  in  law,  pay-  Y.   297,  said   that    it    was   manifestly 

ment  before  the  action  brought  is  al-  false  and  illogical,  inasmuch  as  fraud 

lowed   to  be  given   in  evidence  upon  and  deceit  never  truly  constituted  the 

nan  assumpsit;  but  where  the  action  is  gist  of  the  action.     On  the  contrary,  it 

grounded  upon  a  special  promise,  there  has  always  been  held  that  fraud  need 

payment  or  any  other  legal  discharge  not  be  alleged,  and   if   alleged   need 

must  be  pleaded.**  not  be  proved.     And,   continued  the 

Payment  under  Kon  Aisnmpiit  and  KU  same  authority,  '*  all  the  other  theories 

Debet.  —  In  the  case  of  Craig  v.  Whips,  invented  to  account  for  the  anomaly 

I   Dana  (Ky.)  375,  Robertson,  J.,  said,  were  equally  fallacious.*' 
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rule  providing  that  the  plea  of  non  assumpsit,  where  the  promise 
was  express,  should  operate  as  a  denial  of  the  promise,  and  where 
it  was  implied,  to  controvert  the  allegations  of  fact  relied  upon  to 
constitute  the  constructive  promise,  effectually  excluding,  in 
either  case,  evidence  of  payment  under  the  general  issue.*  With 
regard  to  the  plea  of  nil  debet,  the  general  issue  in  actions  of  debt, 
which,  construed  according  to  its  terms,  included  every  possible 
defense,  the  judges  did  not  attempt  to  change  the  import  of  the 
terms,  but  abolished  and  abrogated  the  plea,  creating  as  a  partial 
substitute  therefor  the  plea  of  nunquam  ifidebitatus,  under  which 
evidence  of  payment  was  not  admissible.* 

Ktti  Tlei  Booord.  —  Payments  on  a  judgment  sued  on  cannot  be 
shown  under  a  plea  of  nul  tiel  record.* 

2.  Common-law  Bnle  in  XTnited  States  —  a.  In  General.  —  As 
will  be  seen  hereafter,  most  of  the  states  have  adopted  statutory 
provisions  regulating  the  question  under  consideration.*  But  in 
some  jurisdictions  the  common-law  rule,  or,  more  specifically, 
that  which  was  superseded  by  the  rules  of  court  formulated  pur- 
suant to  the  Act  of  J  and  4  William  IV.,  prevails,  and  evi- 
dence of  payment  is  admissible  under  the  general  issues  in  debt 
and  assumpsit.  And  in  other  states  this  common-law  rule  has 
been  retained  so  as  to  admit  evidence  of  payment  under  the 
general  denials  of  the  codes.* 

1.  In  the  case  of  Kassing  v.  Inter-  baugh,  22  Cal.  572;    Wetmore  v,  San 

national  Bank,  74  111.  16,  Breese,  J.,  de-  Francisco,    4^    Cal.    300.      And    see 

livering  the  opinion  of  the  court  said:  Brown  v,  Orr,  29  Cal.  120. 

**  Payment  of  a  note  can  be  given  in  In  an  Action  of  Assumpsit  for  Wages^ 

evidence    under    the    general    issue,  payment  may  be  shown  under  an  an- 

This  was  the  doctrine  of  the  common  swer  denying  that  there  is  any  sum 

law  prior  to  the  rules  adopted  at  Hil-  due  the  plaintiff,  although  payment  ift 

ar^  Term   in   the   fourth  year  of  the  not  affirmatively  averred.     Mickle  v, 

reign  of  William  IV.     I  Ch.  PI.  (9th  Heinlen,    92    Cal.    596;     Davanay    v. 

Am.  ed.)  477  and  516,  note /;    Baylies  Eggenhoff,  43  Cal.  395. 

V,  Fetty place,  7  Mass.  325.  Denial  of  Complaint  on  Information 

8.  Payment  nndtr  Kunqiiaiii  Indthita-  and  Belief  —  In  the  case  of  Hook  v. 

tni.  —  Evidence  of  payment  is  not  ad-  White,  36  Cal.  300,  the  pleadings  were 

missible  under  the  plea  of  nunquam  verified,   the  complaint  alleging  that 

indebitatus.    Cooper  v.  Morecraft,  3  M.  the  note  had  not  been  paid.     The  an- 

&  W.  500.     And  see  Belbin  v.  Butt,  2  swer  denied  on  information  and  belief 

M.   &  W.   422;    Ernest    v.   Brown,   3  that  the  note  had  not  been  paid  or  that 

Bing.  N.  Cas.  674,  32  E.  C.  L.  276.  any  sum  of  money  was  due  on  it,  but 

8.  Tunstall  r.    Robinson,    Hempst.  it  was  held  that  a  denial  of  such  aver* 

(U.  S.)  229.  ment  on  information  and  belief  merely 

4.  See  infra^  3.  Under  Statutes.  was  clearly   insufficient.     With   refer- 

5.  Califdrnia.  —  In  California  it  is  ence  to  this  case  it  was  said  in  Dava- 
held  that  a  general  denial  puts  in  issue  nay  v.  Eggenhoff,  43  Cal.  395,  that  "  so 
an  allegation  of  nonpayment  in  the  far  as  it  holds  that  the  allegation  in 
complaint.  In  this  state  the  averment  the  complaint  that  the  note  remains 
of  nonpayment  is  held  to  be  essential,  unpaid  is  immaterial,  and  that  a  denial 
without  which  there  is  no  cause  of  ac-  of  the  allegation  does  not  pat  any  fact 
tion  stated,  so  that  a  denial  of  that  is  a  in  issue,  [it]  ought  in  our  opinion  to  be 
denial  of   a  material  allegation,   evi-  overruled." 

dence  of  which  is  admissible.     Frisch        lUinoii.  —  In  the  case  of  Crews  v, 
V.  Caler.  21  Cal.  71;  Fairchild  v.  Ams-    Bleakley,  16  111.  21,  which  was  an  ac- 
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The  01]jeotion  to  Thii  Praotioo  on  the  Sooro  of  Possible  Surprise  to  the  plain- 
tiff is  deemed  sufficiently  met  by  the  consideration  that  the 
plaintiff  may  be  presumed  to  know  all  the  facts  of  the  case.  ^ 

b.  Where  Plaintiff  Alleges  Indebtedness  Generally. 

—  In  some  states  a  distinction  is  made  between  cases  where  the 
declaration  or  complaint  only  alleges  the  indebtedness  in  general 

terms,  and  where  the  particulars  of  the  claim  are  stated,  evidence 
of  payment  being  admitted  under  the  general  issue  in  the  first 
instance,  but  not  in  the  latter,  • 

tion  of  assumpsit  for  work  and  labor,  on  which  an  action  is  brought  is  filed, 
it  was  held  that  evidence  tending  to  the  courts  of  original  jurisdiction  no- 
prove  payment  may  be  given  under  tice  it  so  far  as  to  cause  the  clerk  to 
the  general  issue.  And  see  Rush  v,  note  on  the  record  all  the  credits  in- 
Fister,  23  III.  A  pp.  348;  Geis  v,  Fow-  dorsed  thereon,  as  credits  on  the  judg- 
ler,  69  111.  App.  45;  Kassing  v.  Inter-  ment,  and  this  after  a  writ  of  inquiry 
national  Bank,  74  111.  19;  Keyes  v,  or  verdict  when  the  jury  has  not  no- 
Fuller,  9  111.  App.  528.  ticed  them.     How  or  when  this  prac- 

Partial  Payment    is    a  defense  pro  tlce  had  its  origin  we  are  not  informed, 

tanto  and  may  be  shown  under  a  plea  as  it  goes  beyond  the  memory  of  our 

of  non  assumpsit,     Keyes  v.  Fuller,  9  oldest  practitioners,  and  has  been  in 

111.  App.  528.     And  see  Hays  v.  Smith,  use  so  long  and  is  found  so  convenient, 

4  111.  427.  and  so  well  subserves  the  purposes  of 

IVhere  Defendant  Permitted  to  **  Come  justice,  that  we  should  be  unwilling  to 

In  and  Defend**  After  Judgment  En^  see  it  disturbed." 

tered,  —  In  the  case  of  Teuber  v,  Schu-  Mississippi.  —  The    defense   of    pay- 

macher,  44  111.  App.  577.  where  judg-  ment,  it  has  been  held  in  this  state,  is 

ment  had  been  entered  upon  a  note,  admissible  under  the  general  issue  in 

the  defendant  however  having  been  assumpsit.     Miller  v.  Brooks,  4  Smed. 

permitted  to  come  in  and  defend,  it  &  M.  (Miss.)  175. 

was  held  that  evidence  of  payment  was  Kew  Jeorssy.  —  Somerville  v.  Stew- 
admissible  under  his  plea  of  the  gen-  art,  48  N.  J.  L.  117,  was  an  action  of 
eral  issue.  assumpsit  on  a  promissory    note,   in 

Iowa.  —  In  this  state  it  has  been  held  which  Sc udder,  J.,  delivering  the  opin- 

that  in  actions  in  contract,  evidence  of  ion  of  the  court,  said:  **  Payment  in 

payment  is  admissible  under  a  general  whole  or  in  part  prior  to  action  brought 

denial  of  indebtedness.     Sinnamon  v,  might  be  given  in  evidence  under  the 

Melbourn,  4  Greene  (Iowa)  309.  general  issue  according  to  our  prac- 

Xsntuokj.  —  In  the  case  of  Wheatly  tice." 

V,  Phelps,  3  Dana  (Ky.)  302,  Marshall,  Ohio.  —  Under  the  former  practice  It 

J.,  delivering  the  opinion  of  the  court  was  held  that  a  plea  of  payment  was 

said:    "  In  the  action  of  indebitatus  as-  not  necessary  where  the  p^eneral  issue 

sumpsit^  the  general  plea  of  nonassump^  in  assumpsit  had  been  raised.    Sheets 

sit  IS,  in  modern  practice,  so  compre-  v,  Baldwin,  12  Ohio  120. 

hensive  as  to  admit  evidence  of  almost  1.  Breese,  J.,  in  Kassing  v,  Interna- 

every  matter  which  can  constitute  a  tional  Bank,  74  111.  19. 

bar  to  the  action;  and  under  this  plea  2.  AllogatioB    of   Indobtadiiofs   Oonor- 

the  fact  of  pavment  may  be  and  al-  ally.  —  Where  the    plaintiff's    petition 

most  universally  is  proved."  onlv    alleges    indebtedness    generally 

Credits  Indorsed  on  Note  —  No  Plea  of  without  stating  the  grounds  thereof,  it 
Payment,  —  In  the  case  of  Phelps  v.  has  been  held  that  evidence  of  pay- 
Taylor,  4  T.  B.  Mon.  (Ky.)  170,  it  was  ment  is  admissible  under  the  general 
held  not  to  be  necessary  for  a  jury  to  issue  and  in  the  absence  of  a  specific 
notice  credits  on  a  note,  when  sworn  plea.  Esbensen  r.  Hover,  3  Colo.  App. 
on  an  inquirv  of  damages,  or  on  the  467;  Marley  v.  Smith,  4  Kan.  185; 
trial  of  the  issue,  unless  under  the  Parker  v.  Hays,  7  Kan.  414.  Thus 
issue  of  payment  the  defendant  may  where  the  facts  constituting  the  cause 
rely  on  such  credits.  But  the  court  in  of  action  for  goods  sold  and  delivered 
this  case  observed :  "  Under  the  prac-  are  stated  in  the  complaint,  together 
tice  of  this  country,  whenever  a  note  with    an  allegation    of    nonpayment, 
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3.  XTnder  Statutes — a.  In  General  —  New  Matter  —  tim  oodt 
Bmle.  —  The  general  rule  in  the  code  states  is  that  payment  must 
be  specially  pleaded,  evidence  of  payment  not  being  admissible 
in  the  absence  of  such  a  plea,  under  the  general  denial ;  ^  a  rule 

proof  of  payment  is  inadmissible  un-  Indiana,  —  In  this  state  it  has  been 
less  it  be  specially  pleaded.  A  denial  held  that  an  averment  of  nonpayment 
will  not  suffice.  Esbensen  v.  Hover,  3  In  a  complaint  is  not  put  in  issue  by  a 
Colo.  App.  467.  But  where,  in  an  ac-  general  denial,  proof  of  such  allega- 
tion to  recover  the  price  of  goods  al-  tions  hot  being  required.  Pierce  v. 
leged  to  have  been  sold,  the  petition  Hower,  142  Ind.  626.  And  see  Johnson 
states  the  particular  facts  constituting  v.  Tyler,  i  Ind.  App.  387;  Hubler  v. 
the  plaintiff's  claim,  a  general  denial  Pullen,  glnd.  273:  Baker  v.  Kistler,  13 
does  not  amount  to  a  plea  of  nonpay-  Ind.  63. 

ment    authorizing    the    defendant    to  Massachusetts,  —  Parker  v.  Lowell,  1 1 

make  proof  of  such  defense.     Stevens  Gray    (Mass.)    353.      See    Pub.    Stat. 

V.  Thompson,  5  Kan.  305.  Mass.  1882,  p.  967. 

Action  by  Attorney  for  Valne  of  8erv-  Minnesota,  —  Farnham  v,  Murch,  36 

ioes.  —  In  an  action  brought  by  an  at-  Minn.  328. 

torney  for  the  value  of  his  services,  Missouri, — In  an  action  on  a  prom is- 
the  petition  fully  stated  in  detail  the  sory  note,  the  complaint  alleging  that 
facts  constituting  his  claim.  It  was  a  certain  amount  is  due  on  it,  a  general 
held  that  payment  of  the  amount  sued  denial  merely  is  not  sufficient  to  war- 
for  could  not  be  shown  under  the  issue  rant  the  admission  of  evidence  of  pay- 
presented  by  a  general  denial  only.  ment.  Hyde  v.  Hazel,  43  Mo.  App. 
St.  Louis,  etc.,  R.  Co.  v.  Grove.  39  668.  And  see  Wilkcrson  v,  Farnham, 
Kan.  731.  82  Mo.  672;  Smith  Middlings  Purifier 

Bationale  of  Bistinetion.  —  In  the  case  Co.  v,  Rembaugh,  21  Mo.  App.  390. 

of  Stevens  v.  Thompson,  5   Kan.  305,  Payment  is  a  fact  ordinarily  not  re- 

Kingman,  C.  J.,  delivering  the  opinion  quired  to  be  negalivsd  in  the  petition, 

of  the  court,  said:    **  The  case  (at  bar)  and  in  such  case  is  new  matter,  and,  to 

is   wholly  unlike  that    of    Marley    v,  be  made  available  as  a  defense,  must 

Smith,  4  Kan.  185.     In  that  case  the  be  pleaded.     In  such  case  proof  of  prior 

petition  only  alleged  indebtedness  gen-  indebtedness  is,  prima  facie^  proof  of 

erally,  without  stating  the  grounds  of  liability.     A  general    denial  does  not 

the   indebtedness.     In    this    case    the  raise    the  issue  of   payment  in  such 

facts  constituting  the  plaintiff's  claim  cases.     Macfarlane,    J.,     in     State    v, 

are  fully  slated;    these  facts  only  are  Peterson,  142  Mo.  526. 

denied  by  the  answer.     In  the  case  of  Nebraska,  —  Savage     v,    Aiken,     21 

Marley  v.  Smith,  4  Kan.  185,  the  plain-  Neb.  605;  Ashland  Land,  etc.,  Co.  v. 

tiff  had   chosen  to  risk  his  case  upon  May,  51  Neb.  474;  Magenau  v.  Bell,  14 

a  statement  of  a  conclusion  from  facts.  Neb.  7;  Clark  v,  Mullen,  16  Neb.  481; 

Any  fact  that  would  show  the  conclu-  Lamb    v,    Thompson,    31    Neb.    448; 

sion  untrue  was  legitimate  and  proper  Lewis  v,  Lewis,  31  Neb.  528. 

evidence  under  such  a  state  of  plead-  New  York.  —  Seward  v,  Torrencc,  3 

ings,  but  it  was  not  intended  to  say.  Hun  (N.   Y.)  220;  Texier  v,  Gouin,  5 

nor  was  it  said,  that  the  general  denial  Duer  (N.  Y.)  389;  Eldridge  v,  Husted, 

would  authorize  the  proof  of  payment  22  Misc.  Rep.  (hi.  Y.  City  Ct.)  534;  Dry 

in  any  case  in  which  the  petition  set  Dock,  etc.,  K.  Co.  v.  North  River,  etc., 

out  the  facts  on  which  the  plaintiff's  R.  Co.,  3  Misc.  Rep.  (N.  Y.  C.  PI.)  61; 

claim  rested."  Crawford  v,  Tyng,  10  Misc.  Rep.  (N. 

Judgment   Against   Defendant  on  the  Y.  C.   PI.)  143;    Potter  v.  Gates,  (Su- 

Pleadingt.  —  Where  the  facts  constitut-  preme  Ct.)    9  N.  Y.   Supp.  87;    Price 

ing  a  cause  of  action  are  specially  ad-  Printing    House  v.   Jewelers*  Review 

mitted  by  the  answer,  a  judgment  may  Pub.  Co.,  10  Misc.  Rep.  (N.  Y.  C.  PI.) 

be  entered  against  the  defendant  on  743;  Glickman  v.  Loew,  20  Misc.  Rep. 

the     pleadings,    notwithstanding     the  (7  N.   Y.  City  Ct.)  401;    McKyring  v, 

complaint  contains   an    allegation    of  Bull,  16  N.  Y.  297;  Dibble  v,  Dimick, 

nonpayment  and  the  answer  denies  it.  143  N.  Y.  549. 

Esbensen  v.  Hover.  3  Colo.  App.  467.  Oregon,  —  Clark  v,  Wick,  25  Oregon 

1,  Colorado.  —  Esbensen  v.  Hover,  3  446.       And  see   Benicia    Agricultural 

Colo.  App.  467.  Works  v,  Creighton,  21    Oregon  495. 
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generally  deducible  from  statutory  provisions  requiring  a  special 

plea  for  matter  in  avoidance  of  the  action  or  for  new  matter  in 
defense ;  the  substance  of  which  requirements  is  practically  the 
same.  * 

Texas,  —  While  there  does  not  seem  Oregon  562,  where  the  defendant  was 

to  be  any  statute  requiring  in  express  permitted  to  introduce  in  evidence  a 

terms  that  payment  should  be  specially  receipt  purporting  to  be  **  in  full  of  all 

pleaded,  yet  such  is   the   rule  of  the  accounts  to   date,    including    all    de- 

courts  of  this  state.     See  Holliman  v,  mands,  of  whatsoever  nature,"  though 

Rogers,  6  Tex.  91 ;  Able  v,  Lee.  6  Tex.  in  the  absence  of  a  plea  of  payment, 

427;    Wells  V,  Fairbank,  5  Tex.   583;  not  however  to  establish  payment  of 

Cartwright  z'.  Jones,  13  Tex.  i;  Gaines  the  debt  sued  on,  but  to  show  the  im- 

V.  Salmon,  16  Tex.  313;  Marley  v,  Mc-  probability  of  the  transactions  out  of 

Anelly,  17  Tex.  658:  Ware  v.  Bennett,  which  the  debt  was  alleged   to  have 

18  Tex.   794;    May  v.  Taylor,  22  Tex.  arisen. 

349;    Pettigrew  v,  Dix,  33   Tex.   277;  1.  In  Indiana  it  is  provided  by  statute 

Mayblum  v,  Austin,  i  Tex.  App.  Civ.  (2  R.  S.,  p.  42,  g  66)  that  *'  all  defenses, 

Cas.,  §616;  Brandt  v,  Thurber,  i  Tex.  except  the   mere  denial  of  the   facts 

App.  Civ.  Cas.,  g  640;  Nugent  v.  Mar-  alleged     by    the     plaintiff,     shall    be 

tin,  I  Tex.  App.  Civ.  Cas.,  ^1173;  First  specially   pleaded.**       This  provision 

Nat.  Bank  v,  Pritchard,  2  Tex.  App.  was  considered  in  Hubler  v.  Pullen,  9 

Civ.  Cas.,  §    132;    Hander  v,  Baade,  Ind.   273,   as  affecting  a  defendant's 

(Tex.  Civ.  App.   1897)  40  S.  W.  Rep.  right  to  introduce  evidence  of  payment 

422.     Such  rule,  however,  would  seem  under  a  general  denial  to  a  complaint 

to  be  a  natural  implication  from  article  on  a  bill  of  exchange  alleging  nonpay- 

1266  Sayle's  Texas  Civil  Statutes,  which  ment.     Referring  to  the  terms  of  the 

is    as    follows:    '*  In  every  action  in  statute,   the  court  said:    "  This    evi- 

which  a  defendant  shall  desire  to  prove  denlly  means  facts  which  the  plaintiff 

any  payment,  counterclaim,  or  set-off,  to  sustain  his  action  is  bound  to  prove, 

he  shall  file  with  his  plea  an  accQunt  The  complaint,  it  is    true,  ordinarily 

stating  distinctly  the  nature  of  such  avers  that  the  instrument  sued  on  has 

payment,  counterclaim,  or  set-off,  and  not  been  paid;  still,  proof  of  that  aver- 

the  several  items  thereof;  and  on  failure  ment  is  not  required,  and  therefore  it 

to  do  so  he  shall  not  be  entitled  to  prove  is  not  put  in  issue  by  a  general  de- 

the  same  unless  it  be  so  plainly  and  nial.'* 

particularly  described  in  the  plea  as  to  In  New  York  it  is  provided  that  the 

give  the  plaintiff  full  notice  of  the  char-  answer  of  the  defendant  must  contain 

acter  thereof.**  *•  a  statement  of  any  new  matter  con- 

Utah,  —  Heath  v.  White,  3  Utah  474.  stituting  a  defense  or  counterclaim,  in 

Wisconsin,  —  Martin  f .  Pugh,  23  Wis.  ordinary  and  concise  language  without 

184.  repetition.'*      N.    Y.  Code   Civ.   Pro., 

United  States.  —  Tunstall  v,  Robin-  §  500. 

son,  Hempst.  (U.  S.)  229.  In  the  case  of  Texier  v.   Gouin,   5 

Eridenot  of  Settlement  of  Aooonnts —  Duer  (N.  Y.)  389,  which  was  an  action 

For  What  Purpose  Adalflsible.  —  Under  a  on  a  promissory  note,  Oakley,  C.  J., 

plea  of  want  of  consideration  in  an  ac-  delivering    the  opinion   of  the  court, 

tion  on  a  due  bill,  the  defendant,  a  mar-  said:  "  It  is  not  to  be  denied  that  under 

ried  woman,  may  show  settlements  of  the  old  system  of  pleading  in  an  ac- 

account  between  herself  and  husband  tion   like  the   present,   the   defendant 

and  the  plaintiff,  purporting  to  be  settle-  under  the  general  issue  might  give  in 

ments  in  full.     But  such  evidence  is  evidence  any  matter  as  a  bar  to  a  re- 

not  admissible  to   show  payment,  in  covery  which  tended  to  show  that  the 

the  absence  of  plea,  but  only  as  tending  plaintiff  had   no  subsisting  cause  of 

to  show  the    character   of    the    busi-  action  when  he  commenced  the  suit. 

ness    transactions  and   relations  sub-  And  this  rule  undoubtedly  embraced 

sisting  between  the  parties,  from  which  proof  of  payment,     i  Chitty  on  Plead- 

an  inference  might  be  drawn  as  to  the  ings  472;  Wilt  v.  Ogden,  13  Johns.  (N. 

reality    of    the    consideration    of    the  Y.)58;  Bird  t^.  Caritat,  2  Johns.  (N.  Y.) 

due  bill.     Heddrick  v.  Banister,  10  La.  346.     But  the  code,  by  requiring  that 

Ann.  792.     And  see  also  the  somewhat  an  answer,  in  addition  to  a  general  or 

similar  case  of  Willis  v.  Abraham,  31  specific  denial  of  the  allegations  in  the 
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Wlien  Payment  Conititatot  Kew  Xattor.  —  But  the  authorities  are  not 
all  agreed  as  to  what  is,  or  when  payment  constitutes,  new  matter, 
and  hence  there  is  some  conflict  between  the  cases.  The  general 
view  is  that  new  matter  is  something  in  addition  to  and  not 
involved  in  the  issue  raised  by  a  general  denial ;  *  and  further, 
that  a  general  denial  only  puts  in  issue  the  material  allegations  of 
the  plaintiff's  complaint.* 

Xatorialitj  of  ATonnont  of  Konpaymont  In  Complaint.  —  The  question 
under  consideration,  therefore,  has  been  made  to  depend  upon 
the  materiality  of  an  averment  of  nonpayment  in  the  complaint.* 

complaint,  when  such  denial  is  made,  plaint,  it  is  true,  ordinarily  avers  that 
shall  state  any  new  matter  constituting  the  instrument  sued  on  has  not  been 
a  defense,  when  such  a  defense  is  paid ;  still,  proof  of  that  averment  is  not 
meant  to  be  relied  on,  has  effectually  required,  and  therefore  it  is  not  put  in 
abolished  the  general  issue,  as  formerly  issue  by  a  general  denial."  See,  how- 
understood;  and  that  payment  is,  in  its  ever,  the  case  of  McElwee  v,  Hutchin- 
nature,  as  truly  a  matter  of  defense  as  son,  lo  S.  Car.  436.  in  which  the  court 
a  release,  or  accord  and  satisfaction,  or  said:  '*  There  can  be  no  doubt  but  that 
duress,  or  fraud,  we  cannot  doubt."  as  a  general  rule  the  defense  of  pay- 

Oregon.  —  See  Hill's  Code  (Oregon),  ment  to  an  action  on  a  note  cannot  be 

72;   Benicia  Agricultural  Works  v,  given  in  evidence  under  a  general  de- 

reighton,  21  Oregon  4Q5.  nial.     This  rule,  however,  only  applies 

1.  Eulo  Stated.  —  In  the  case  of  Sute  where  the  complaint  is  in  tne  usual 

V,  Peterson,  14a  Mo.  526,  in  which  the  form,   stating  only  such  facts  as  are 

question  was  considered  of  the  admissi-  necessary  to  constitute  a  cause  of  ac- 

bility  of  evidence  of  payment  under  the  tion.      If,    however,    other    facts    are 

general  denial  in  connection  with  the  stated,   a  denial  of  which   raises  an 

rule  that  new  matter  relied  on  as  a  de-  issue  as  to  whether  there  has  been  a 

fense  must  be  pleaded,  the  court  said:  partial  or  total  payment,  then  the  de- 

'*  The  rule  in  respect  to  when  facts  are  fense  of  payment  may  be  given  in  evi- 

to  be  pleaded  as  new  matter  which  has  dence  under  a  general  denial."    This 

received    the   approval   of  this  court,  would   seem   to    indicate    that  if  the 

is   this:    '  Whenever  a  defendant   in-  plaintiff   alleges  more  facts  than  are 

tends  to  rest  his  defense  upon  any  fact  necessary  to  constitute  bis  cause  of  ac- 

which  is  not  included  in  the  allegations  tion  a  general  denial  might  put  them 

necessary    to    support    the    plaintiff's  in  issue. 

case,  he  must  set  it  out.'     Kersey  v,        8.  Where  Nonpayment  Xaterial  AUe- 

Garton.  77  Mo.  645."  cation. — In  cases  in  which  nonpayment 

The  case  of  Frisch  v.  Caler,  31  Cal.  is  a  material  fact  necessary  to  const!- 

71,  was  decided  during  the  existence  of  tute  plaintiff's  cause  of  action,  it  must 

a  statute  requiring  a  replication  to  new  be  alleged  in  the  petition  and  proved 

matter  set  up  in  the  answer.     The  ac-  as  a  part  of  the  plaintiff's  case,  and  the 

tion  was  based  in  part  upon  a  prom-  defendant  may  controvert  it  under  a 

issory    note,    and    the    question    was  general  denial  by  proof  that  payment 

whether  a  plea  of  payment  was  new  was  made.     State  v  Peterson,  142  Mo. 

matter  in  the  sense  of  the  statute.     In  526. 

this  connection  the  court  said:  "  New        With  reference  to  the  rule  of  the  New 

matter  is  that  which  admits  the  facts  York  code  requiring  any  new  matter 

alleged  as  grounds  of  relief,  but  avoids  constituting  a  defense  to  be  specially 

them  by  introducing  a  new  subject  of  pleaded,  the  court  in  Knapp  v,  Roche, 

controversy  operating  as  a  defense."  94  N.  Y.  333,  said:  '*  While  it  is  gen- 

8.  What  General  Do&ial  Pnti  In  lisne.  erally  true  that  a  defense  of  payment 

—  The  general  rule  of  pleading  is  that  is  inadmissible  under  a  general  denial, 

a  general  denial  puts  in  issue  only  such  this  is  not  so  when  the  fact  of  nonpay- 

facts  as  are  necessary  and  material  to  ment  is  alleged  in  the  complaint  as  a 

the    establishment  of    the    plaintiff's  necessary  and  material  fact  to  const!- 

cause  of  action.     Cochran  v.  Reich,  91  tute  a  cause  of  action.     It  is  always 

Hun  (N.  Y.) 440.     In  Hublert/.  Pullen,  competent  to   prove   under  a  genenl 

9  Ind.  273,  the  court  said:  **  The  com-  denial  any  facts  tending  to  controvert 
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Thus,  in  an  action  against  an  officer  of  a  bank  for  making  loans 
of  its  funds  in  a  manner  not  authorized  by  law,  it  is  held  that  a 
general  denial  of  the  allegation  of  the  nonpayment  of  the  money 
so  loaned  puts  in  issue  the  fact  of  payment.  ^  And  in  an  action 
on  an  official  bond,  the  breaches  assigned  being  that  the  defend- 
ant collected  fees  and  failed  to  pay  over  the  same  on  demand,  it 
was  held  that  evidence  that  the  fees  had  in  fact  been  paid  over 
might  be  introduced  under  a  general  denial.*  On  the  other 
hand,  in  an  action  on  a  promissory  note,'  and  in  an  action  for 
goods  sold  and  delivered  and  for  work  and  labor  performed,*  it 
has  been  held  that  no  evidence  of  payment  was  admissible  in  the 
absence  of  special  plea. 

b.  Conflict  of  Cases  Considered.  —  The  lack  of  unanimity 
in  the  cases  on  the  question  as  to  when  payment  constitutes  new 
matter,  might,  it  would  seem,  have  been  avoided  if  the  distinc- 
tion between  the  two  sorts  of  payment  had  been  more  carefully 
observed.*    As  has  just  been  stated,  and  as  will  not  be  denied, 

the  material  affirmative  allegations  of  amount  to  the  plaintiff.  The  first 
a  complaint."  And  see  Cochran  v,  avers  an  indebtedness  of  $300  and  a 
Reich,  91  Hun(N.  Y.)443.  payment  of  $10.  The  second  avers 
1.  Knapp  V,  Roche,  94  N.  Y.  333.  damages  by  reason  of  the  facts  to 
This  action,  it  should  be  noted,  was  $200.  A  mere  denial  of  this  complaint 
one  sounding  in  damages,  and,  as  it  does  not  permit  proof  of  payment." 
was  observed  by  the  court,  **  the  only  In  an  action  for  work  and  labor, 
damage  occurring  to  such  bank  in  con-  where  the  plea  is  a  general  denial,  evi- 
sequence  of  the  acts  of  the  defendant  dence  of  payment  is  not  admissible. 
as  stated  in  the  complaint  was  that  Baker  v,  Kistler,  13  Ind.  63.  This  was 
«uch  loans  remained  due  and  unpaid  decided  under  a  statute  holding,  sub- 
at  the  time  of  the  commencement  of  stantially,  that  all  defenses  must  be 
the  action."  pleaded  specially  which  were  not  em- 
IB.  State  V,  Peterson,  242  Mo.  526.  braced  in  a  mere  denial  of  the  facts  the 
And  see  Wheeler,  etc.,  Mfg.  Go.  v.  plaintiff  was  bound  to  prove  to  make 
Tinsley.  75  Mo.  458.  out  his  cause  of  action. 
8.  Hubler  v.  Pullen,  9  Ind.  273.  6.  Ai  Hat  Already  Beoi  Pointed  Out  in 
4.  Goods  Sold  —  Work  and  Labor. —  this  article,  though  payment  is  usually 
The  case  of  Potter  t/.  Gates,  (Supreme  referred  to  and  regarded  as  a  plea  in 
Ct.)  9  N.  Y.  Supp.  87,  was  an  action  confession  and  avoidance  and  hence  as 
for  goods  sold  and  delivered,  work  and  involving  new  matter,  the  defense  is 
labor  performed,  and  damages  for  the  not  necessarily  of  this  nature;  for,  as 
breach  of  a  contract.  It  was  held  that  will  readily  be  seen,  evidence  of  pay- 
no  evidence  of  payment  was  admissi-  ment  before  breach  or  when  due  or  on 
ble,  in  the  absence  of  a  plea  of  pay-  demand,  as  the  case  may  be,  is  a  de- 
ment, the  court  distinguishing  the  case  fense  in  bar,  going  to  the  very  accrual 
at  bar  from  Quin  v,  Lloyd,  41  N.  Y.  of  the  cause  of  action,  and  in  no  sense 
349,  as  follows:  "  The  case  of  Quin  v,  a  defense  operating  by  way  of  confes- 
Lloyd,  41  N.  Y.  349,  is  an  exception  sion  of  the  plaintiff's  cause  of  action, 
because  the  complaint  was  so  drawn  as  but  seeking  to  avoid  it  by  subsequent 
to  allege,  not  any  definite  amount  for  matter.  See  supra^  II.  Nature^  Opera* 
which  defendant  had  become  liable  to  tion^  and  Effect  of  Plea  of  Payment, 
plaintiff,  but  merely  that  a  certain  bal-  Ai  a  Beiiilt  of  the  Total  Laok  of  Clear 
ance  remained  due  after  payments;  Disorimination  between  the  two  kinds 
and  the  court  held  that  this  opened  the  of  payment,  while  In  most  jurisdictions 
matter  to  proof  of  payments.  That  is  it  is  held  broadly  that  payment  is  new 
not  the  present  case.  Each  count  avers  matter,  in  others  it  is  stated  just  as 
facts  showing  that  defendant  had  be-  broadly  that  payment  is  not  new  mat- 
come  indebted  thereby  in  a  certain  ter.  As  the  true  rule  is,  as  has  been 
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new  matter  is  matter  not  involved  in  the  issue  raised  by  the  gen- 
eral denial,  and  the  general  denial  puts  in  issue  such  matters  and 
such  only  as  are  material  to  the  plaintiff's  cause  of  action ;  ^  and 
Defore  proceeding  further  we  may  observe  that  whatever,  in  gen- 
eral, it  is  necessary  for  a  plaintiff  to  prove  to  make  out  his  cause 
of  action,  it  is  necessary  for  him  to  allege  in  his  complaint,*  and 
whatever  facts  it  is  necessary  for  a  plaintiff  to  allege,  it  "follows 
as  a  logical  sequence,'*  must  be  proved.^  It  is  also  an  invariable 
rule  that  a  plaintiff  must  in  his  complaint  state  a  cause  of  action ;  ^ 
and  assuredly  it  will  not  be  controverted  that  nonpayment  at 
maturity  or  when  due,  and  only  nonpayment,  constitutes  the 
breach  of  a  contract  to  pay  money.*     But  notwithstanding  this, 

«een,  that  payment  may  or  may  not  be  defense,  the  trial  court  directed  a  ver- 

new  matter  according  to  the  circum-  diet  for  the  plaintiff  on  the  pleadings 

stances  of  the  case,  it  follows  that  no  alone.     But  it  was  held  on  appeal  that 

such  general  propositions  as  are  con-  it  was  necessary  to  allege  nonpayment, 

stantly  met  with  in  the  cases  can  with  because  such  nonpayment  constituted 

propriety  and  a  reasonable  understand-  the  breach  of  the  contract  sued  on;  that 

ing  of  the  principles  involved  be  made,  it  followed  as  a  logical  sequence  that 

1,  Hubler  v,  Pullen,  9  Ind.  273.  what  was  necessary  to  be  alleged  in 

In  the  case  of  Frisch  v,  Caler,  21  Cal.  the  complaint  was  also  necessary  to  be 

71,  Cope,  J.,  delivering  the  opinion  of  proved,  and  therefore,  as  the  plaintiff 

the  court,  said,  with  reference  to  the  had  offered  no  evidence  of  nonpayment, 

question  whether  or  not  a  plea  of  pay-  that  the  action  of  the  trial  court  was 

ment constitutes  new  matter:  **  Whether  erroneous. 

matter  is  new  or  not  must  be  deter-  4.  Lent  v.  New  York,  etc.,  R.  Co., 

mined  by  the  matter  itself  and  not  by  130  N.  Y.  504;  Cochran  v.  Reich,  91 

the  form  in  which  it  is  pleaded,  the  test  Hun  (N.  Y.)  442. 

being  whether  it  operates  as  a  traverse  6.  In  the  case  of  Lent  v.  New  York, 
or  by  way  of  confession  and  avoidance,  etc.,  R.  Co.,  130  N.  Y.  504,  the  court 
A  plea  tendering  no  new  issue  but  con-  said:  *' It  does  not  admit  of  contro- 
troverting  the  original  cause  of  action  versy  that  upon  an  ordinary  contract 
is  a  mere  traverse,  and  as  nothing  new  for  the  payment  of  money,  nonpay- 
is  involved  in  it  to  call  it  new  matter  mentis  the  fact  which  constitutes  the 
would  be  a  misapplication  of  terms,  breach  of  the  contract  and  is  the 
♦  *  ♦  New  matter  involves  of  neces-  essence  of  the  cause  of  action,  and 
sity  a  new  issue  or  the  introduction  of  being  such  within  the  rule  of  the  code, 
a  new  ingredient  as  the  basis  of  one,  it  should  be  alleged  in  the  complaint." 
and  a  new  issue  can  only  arise  upon  a  In  an  action  for  the  breach  of  a  con- 
plea  in  confession  and  avoidance.*'  tract  it  is  necessary  to  allege  that  the 

8.  In  New  York  the  Code(§  481)  pro-  contract  has  been  broken;  and  there  is 

vides  that  a  complaint  must  contain  a  no  difference  in  this  respect  between  a 

plain  and  concise  statement   of  facts  promissory  note  and  other  contracts, 

constituting  the  cause  of  action;  **  and  The   failure    to    pay  constitutes    the 

the  general  rule  deduced  therefrom,"  breach  and  must  be  alleged.     Frisch 

said  the  court  in  Lent  v.  New  York,  v.  Caler,  21  Cal.  71.     It  should  be  ob- 

etc,  R.  Co.,   130  N.  Y.  504,  **  is  that  served,    however,   that   although    the 

whatever    facts    are  essential    to    be  court  in  this  case  announces  the  above 

proven   to  entitle  the   plaintiff  to  re-  sound  doctrine,  no  distinction  is  made 

cover  upon  the  trial  must  be  alleged  in  or  intimated  between  an  averment  of 

the  complaint."  nonpayment  at  maturity  or  according 

8.  The  case  of  Cochran  v.  Reich,  91  to  the  terms  of  the  contract  and  non- 
Hun  (N.  Y.)  442,  was  an  action  for  payment  thereafter.  Indeed,  it  is  ex- 
the  breach  of  a  covenant  to  pay  rent,  pressly  held,  **  it  is  necessary  in  an 
the  breach  alleged  being  a  failure  to  action  on  a  promissory  note  to  allege 
pay  on  demand.  There  was  a  general  that  the  note  has  not  been  paid."  If  our 
denial  by  the  defendant.  Upon  the  position  is  correct,  however,  it  would 
theory  that  payment  was  an  affirmative  be  only  necessary  to  allege  in  such  a 
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it  is  held  generally  that  evidence  of  payment  is  not  admissible 
under  the  general  issue/  although,  as  has  been  seen,  nonpayment 
must  be  alleged,  and,  according  to  familiar  rules,  must  be  proved 
by  the  plaintiff  in  making  out  his  cause  of  action.*  The  anomaly 
of  this  situation  is  that  though  nonpayment  is  a  material  allega- 
tion and  fact  in  the  constitution  of  the  plaintiff's  right  of  action, 
the  defendant  is  not  permitted  to  deny  it  under  the  general  denial 
and  without  special  plea,  though,  as  has  been  seen,  the  general 
denial  puts  in  issue  every  material  allegation  in  the  complaint. 
Nor  is  the  conflict  of  principles  reconciled  by  the  natural  step 
from  this  position  that  unless  the  defendant  interposes  a  special 
plea  of  payment,  the  plaintiff  need  not  prove  nonpayment  at  all, 
but  may  have  judgment  on  the  pleadings  by  merely  giving  the 
contract  in  evidence  and  without  any  proof  whatever  of  its  breach.* 
Tho  Trno  Eiile  on  Prineiple  is  that  the  plaintiff  should  prove,  not 
nonpayment  generally,  but  nonpayment  when  due  or  at  maturity, 
or,  in  other  words,  a  breach  of  the  contract  sued  on.  And,  it  is 
believed,  it  is  not  necessary,  in  general,  for  him  to  allege  more 
than  this.*  Nor  would  payment  at  maturity  or  when  due  or 
before  breach  be  in  any  conceivable  sense  new  matter  under  the 
general  denials  of  the  code  states,^  though  it  is  just  as  certainly 

case  nonpayment  at   maturity.     This  alleged  in  the  answer.    '*  It  is  to  be 

may  be  what  the  court  in  the  foregoing  observed,  however/'  said  the  court  in 

case  means,  taken  in  connection  with  this  case,  '*  that  the  defendant  does  not 

the  observations  with  reference  to  an  admit  in  his  answer  that  he  agreed  to 

allegation  of  breach.     But  an  allega-  pay  the  plaintiff  $2,000  for  the  land  in 

tion  in  a  declaration  or  complaint  that  controversy,  or  that  there  ever  was  due 

a  note  has  not  been  paid  would  in  gen-  the  plaintiff  $300  [the  balance  claimed] 

eral  mean  more  than  mere  nonpayment  on     the     contract.       The    defendant 

at  maturity,  and  such  an  allegation  is  simply  sets  up  this  agreement  as  he 

in  the  case  under  consideration  held  to  understands  it,  and  alleges  that  he  has 

be  necessary.  complied   w!th  it.     It  was  not  incum- 

1.  Cochran  v,  Reich,  91  Hun  (N.  Y.)  bent  on  the  defendant  in  order  to  de- 

446;  Lent  V,  New  York,  etc.,  R.  Co.,  feat  the  plaintiff's  claim  to  prove  this 

130  N.  Y..  504;  Crawford  v.  Tyng,  10  agreement    and    a    compliance    with 

Misc.  Rep.  (N.  Y.  C.  PI.)  143;  Potter  v.  it.     The  substantial  issue,  and  which 

Gates,  (Supreme  Ct.)  9  N.  Y.  Supp.  87.  involves   the    merits    of    the  case,    is 

8.  Cochran  v,  Reich,  91  Hun  (N.  Y.)  whether  there  is  due  the  plaintiff  $300 

446.  on   the    contract   of    purchase.      The 

Heoessitj  for  Proof  of  Konpayment.  —  In  plaintiff  alleges  that  such  sum  is  due. 
the  case  of  Garretson  v,  Bitzer,  57  Iowa  The  defendant  denies  that  that  sum  or 
469,  the  plaintiff  claimed  a  certain  sum  any  amount  is  due.  The  plaintiff  can- 
as  still  due  under  a  contract  of  sale  set  not  recover  without  proving  some 
out  in  the  petition.  The  defendant  de-  amount  due.  The  burden  of  proof  is 
nied  all  indebtedness  on  account  of  the  upon  the  plaintiff  to  establish  ihat 
contract  declared  on,  and  set  forth  an-  fact." 

other  contract  substantially,  however,  8.  Esbensen  v.  Hover,  3  Colo.  App. 

the  same,   alleging    payment  in  full  467;  Dry  Dock,  etc.,  R.   Co.  v.  North 

It  was  held  that  the  burden  of  proof  River,  etc..  R.  Co.,  3  Misc.  Rep.  (N.  Y. 

was  on  the  plaintiff  to  establish  the  fact  C.  PI.)  61.     And  see  Lent  v.  New  York, 

of   indebtedness,  although   the   plain-  etc.,  R.  Co.,  130  N.  Y.  504. 

tiff    insisted   that    the  answer  of  the  4.  Green,  Pres.,  in  Douglass  v,  Cen- 

defendant  was  in  the  nature  of  a  con-  tral  Land  Co.,  12  W.  Va.  508. 

fession  and  avoidance,   and  that  the  5.  Payment  at  Maturity  Not  Now  Hat- 

burden  of  proof  was  upon  the  defend-  tor.  —  In  the  case  of  Powesheik  County 

ant  to   establish  payment  in  full  as  v,  Mickel,  10  Iowa  76,  which  was  an 
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true  that  payment  after  breach  is  new  matter  and  as  such  inad- 
missible without  special  plea.  * 

c.  Matter  in  Discharge  of  Contract.  —  A  requirement 
that  any  matter  relied  on  in  discharge  of  the  contract  shall  be 

action  in  a  promissory  note,  in  which  ticulars  of  an  indebtedness  might,  and 
the  defendant  admitted  the  execution  in  general  would,  show  a  breach  of  the 
of  the  note  but  averred  payment  and  contract  express  or  implied  before  action 
discharge  of  the  note  at  its  maturity,  it  brought,  and  the  payment  relied  on  as 
was  distinctly  held  that  such  payment  a  defense  might,  and  in  general  would, 
was  not  new  matter,  and  hence  re-  be  subsequent  to  the  accrual  of  the 
quired  no  replication.  And  see  also  right  of  action,  and  hence  new  matter; 
Stacy  V,  Stichton,  9  Iowa  399.  In  the  whereas  a  complaint  merely  alleging 
former  case,  however,  Stockton,  J.,  an  indebtedness  by  contract  express  or 
losing  sight,  it  would  seem,  of  the  dis-  implied  does  not  necessarily  show  any 
tinction  sought  to  be  explained  in  the  antecedent  breach,  but  only,  in  gen- 
text  between  the  two  kinds  of  pay-  eral,  an  existing  debt,  the  institution 
ment,  dissents  and  holds  payment  to  of  the  action  for  which  constitutes  the 
be  an  affirmative  defense  and  new  mat-  demand  essential  to  the  right  of  action, 
ter  requiring  a  replication.  in  which  event  payment,  according  to 

1.  See  authorities  cited  in  preceding  the  averments  and  construction  of  the 

notes,    not    discriminating,    however,  complaint,  could  not  be  new  matter, 

between    payment    before    and    after  that  is,  accruing  since  the  arising  of 

breach.  the  cause  of  action,  unless,  indeed,  it 

Other  ConsequenoM  of  Proper  Lack  of  was  made  after  suit  brought. 
DUcriinination  hy  the  Authorities.  —  The  Summary  of  Erdet  —  When  Payment  ae 
lamentable  lack  of  discrimination  be-  New  Xatter  flhonld  Bo  Specially  Pleaded. 
tween  the  two  sorts  of  payment  has  oc-  —  The  rules  of  pleading  which  should, 
casionally  !ed  the  courts  into  certain  on  general  principles,  control  this  ques- 
distinctions  not  warranted  on  principle,  tion,  are:  ist.  New  matter  in  the  an- 
and  confusing  as  precedents  for  sub-  swer  under  the  codes  is  matter  in 
sequent  cases.  Thus  in  a  recent  case  a  defense  of  the  action,  not  put  in  issue 
distinction  is  hinted  at  between  the  by  the  general  denial.  2d.  The  general 
"  defendant's  t'u^M  contract  to  pay  "and  denial  puts  in  issue  all  the  material 
that  of  a  third  party,  upon  which  the  allegations  of  the  complaint,  but  only 
defendant's  liability  depended.  Craw-  such  as  are  material.  3d.  The  plain- 
ford  V,  Tyng,  10  Misc.  Rep.  (N.  Y.  C.  tiff  must  allege  facts  sufficient  to  show 
PI.)  143.  a  cause  of  action.     4th.   In  an  action 

bi  Several  States  a  Dlttinotion  Has  Been  on  a  contract  to  pay  money,  its  breach. 
Made  between  cases  in  which  the  plain-  that  is,  nonpayment  according  to  the 
tiff  alleges  "  the  particulars  of  an  in-  terms  of  the  contract,  must  be  alleged, 
debtedness  "  and  where  he  only  avers  5th.  A  general  denial  of  such  a  breach 
an  indebtedness  generally  in  a  stated  of  necessity  involves  and  puts  in  issue 
amount;  the  conclusion  being  that  the  question  of  payment  according  to 
evidence  of  payment  is  admissible  un-  the  terms  of  the  contract.  6th.  A  gen- 
der the  general  issue  in  the  first  in-  eral  denial  of  such  a  breach  puts 
stance,  but  not  in  the  latter.  Thus,  in  nothing  more  in  issue,  although  the 
the  case  of  Esbensen  v.  Hover,  3  Colo,  complaint,  speaking  as  of  the  time  of 
App.  467,  Thomson,  J.,  delivering  the  the  institution  of  the  suit,  may  allege 
opinion  of  the  court,  said  that  **  the  that  the  debt  remains  unpaid,  because 
great  weight  of  authority  in  code  states  the  allegation  of  continued  default  is 
is  that  in  a  case  like  the  present  where  not  material  to  the  plaintiff's  cause  of 
the  facts  constituting  the  cause  of  ac-  action  and  consequently  not  put  in 
tion  are  stated,  in  order  that  proof  of  issue  by  a  general  denial.  7th.  Pay- 
payment  may  be  admitted,  it  must  be  ment  after  breach  is  new  matter,  and 
specially  pleaded.  A  denial  will  not  as  such  is  inadmissible  in  evidence  in 
suffice."  See  supra.  III.  2.  d.  Where  the  absence  of  a  special  plea.  8th.  The 
Plaintiff'  Alleges  Indebtedness  Generally,  doctrine  that  a  general  denial  does  not 

Aooordlng  to  the  Prindplee  Here  An-  put  the  fact  of  payment  when  due  in 

nonnoed,  the  true  distinction  would  seem  issue,  and  hence  that  the  plaintiff  need 

to  be  that  the  cases  alleging  the  par-  not  prove  such  fact,  is  erroneous. 
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Specially  pleaded  renders  it  necessary  in  all  cases  to  set  up  pay- 
ment in  the  answer  if  relied  on  as  a  defense.* 

d.  Action  for  Existing  Balance.  —  Where  the  action  is 
merely  for  an  alleged  existing  balance  due  at  the  time  of  the 
institution  of  the  suit,  without  reference  to  the  extent  or  amount 
of  original  liability,  evidence  of  payment  is  admissible  under  the 
general  issue.*  Payment  in  such  cases,  it  will  be  seen,  is  in  no 
proper  sense  new  matter,  the  action  being  expressly  brought  on 
the  liability  for  the  existing  balance  claimed.  It  is  true  that  the 
liability  sought  to  be  enforced  is  part  of  the  original  liability ;  and 
it  is  apprehended  that  if  the  plaintiff  had  proceeded  therefor. 
Ignoring  the  partial  payments,  it  would  be  necessary  for  the 
defendant  to  plead  payment  in  order  to  introduce  evidence  of 

1.  In  the  case  of  Junge  v.  Bowman,  contract,  the  performance  of  the  serv- 
72  Iowa  648,  the  note  and  mortgage  ices,  the  stipulated  price,  and  that  on  a 
declared  on  showed  interest  overdue  certain  day  named  the  defendant  was 
unless  the  same  had  been  paid.  The  indebted  to  the  plaintiff  in  the  sum  of 
mortgage  provided  that  if  the  interest  three  hundred  and  thirty-three  dollars, 
was  not  paid  when  due  the  whole  debt  being  the  balance  remaining  due  after 
should  be  in  default.  Plaintiff  alleged  sundry  payments,  made  by  the  defend- 
that  the  debt  had  become  due  by  fail-  ant  to  the  plaintiff.  The  answer  was  a 
ure  to  pay  interest.  The  answer  ad-  general  denial,  under  which  the  court 
mitted  the  execution  of  the  note  and  held  that  the  defendant  could  offer 
mortgage,  but  generally  denied  the  proof  of  payments.  In  this  case  Lott, 
other  averments  of  the  petition.  It  J.,  said:  **  The  denial  *»  *'  ♦  involved 
was  held  that  such  general  denial  did  an  issue  upon  the  facts  above  stated 
not  put  in  issue  the  allegation  that  the  and  denied,  not  only  of  the  agreement 
defendant  had  failed  to  pay  the  interest  and  of  the  time  which  the  [plaintiff] 
due.  as  the  payment  of  interest,  being  a  worked,  but  necessarily  of  the  different 
discharge  of  the  contract,  was  required  payments  made,  so  as  to  determine 
to  be  specially  pleaded  under  section  what,  in  fact,  was  the  balance  of  the 
2718  of  the  code.  The  section  here  re-  defendant's  debt.  That  balance  could 
ferred  to  appears  as  section  3629  of  the  not  be  ascertained  without  an  inquiry 
Code  of  1897  (Annotated).  as  to  the  amount  of  the  payments,  as 

8.  Though  as  a  General  Bole,  it  has  well  as  the  value  of  the  work  per- 
been  said,  where  the  plaintiff  sues  upon  formed.'*  In  the  same  case  Woodruff, 
a  note  the  defendant  cannot  give  pay-  J.,  said  it  was  not  necessary  *'  for  the 
ment  in  evidence  without  pleading  it,  plaintiff  to  sue  for  a  balance  as  such, 
yet  where  the  plaintiff  alleges  certain  He  might  allege  the  contract,  perform- 
credits  and  that  there  is  a  specific  bal-  ance  on  his  part,  and  claim  payment; 
ance  due  for  which  payment  is  claimed,  and  then,  if  the  defendant  desired  to 
defendant  can  give  other  payments  in  prove  pajments  he  must  allege  pay- 
evidence  under  a  general  denial  of  the  ment  in  his  answer.  But  where  the 
allegations  of  the  complaint.  McElwee  plaintiff  sues  for  a  balance  he  volun- 
V,  Hutchinson,  10  S.  Car.  436.  In  this  tarily  invites  examination  into  the 
case  there  was  no  specific  allegation  of  amount  of  indebtedness  and  the  ex- 
nonpayment  of  the  note  when  due,  tent  of  the  reduction  thereof  by  pay- 
though  the  complaint  showed  that  the  ments.*' 

note  was  past  due.     The  matter  was  White  v.  Smith.  46  N.  Y.  418,  was  an 

treated  as  an    existing    indebtedness  action  for  work  and  labor  in  which  the 

merely,   evidenced  by  the  note,   less  complaint  alleged    the    services  to  a 

the  admitted  credits.     The  action  was  specified  amount  in   value,  .and    that 

brought,  indeed,  only  for  the  balance  there  was  a  balance  due  the  plaintiff, 

alleged  to  be  due  at  the  time  of  the  in-  after  deducting  all  payments  made  by 

stitution  of  the  suit.  defendant  to  plaintiff  thereon,  of  $175. 

The  case  of  Quin  v,  Lloyd,  41  N.  Y.  Thegeneraldenial.it  was  held,  entitled 

349,  was  an  action  to  recover  for  work  the  defendant  to  prove  all  the  payments 

and  labor.     The  complaint  stated  the  which  he  had  made. 
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any  payments  made  after  the  breach  of  the  contract  or  maturity 
of  the  debt.* 

4.  Payment  in  Mitigation  of  Damages — a.  In  General.  —  In 
actions  sounding  in  damages,  it  has  been  held  that  evidence  of 
payment  is  admissible  in  evidence  without  special  plea,  in  mitiga- 
tion of  damages.* 

Plea  of  Payment  Pnii  Darrein  Continnanoe.  —  There  is  no  need,  in  such 
cases  as  the  foregoing,  that  evidence  of  such  payments  should  be 
introduced  under  a  special  plea  ol  puis  darrein  continuance.^ 

b.  Payment  in  Bar  of  the  Action.  —  It  has  been  held,  how- 
it  In  Pomeroy  on  Remedies,  sec.  691,  Shaw,  C.  J.,  in  Lincoln  v,  Bassett,  23 
after  examining  the  nature  of  **  new  Pick.  (Mass.)  154.  And  see  Keyes  v, 
matter  *'  relied  upon  as  a  defense,  it  is  Fuller,  9  111.  App.  528;  Hays  v.  Smith, 
written:  **  It  cannot,  then,  be  said,  for  4  111.  427;  Geis  v.  Fowler,  69  111. 
example,  that  payment  is  always  new  App.  45 ;  Rush  v,  Fister,  23  111.  App. 
matter,  for  the  plaintiff  may  so  con-  348. 

struct  his  complaint  that  facts  showing  In  an  Action  for  tho  Oonvorsion  of  a 
payment  will  be  directly  contradictory  Frominory  Note,  the  defendant  may 
of  a  material  averment  embraced  show  in  reduction  of  damages  under 
within  it,  and,  therefore,  plainly  ad-  the  general  issue,  payment  in  whole  or 
missible  under  the  general  denial."  in  part,  the  inability  of  the  maker  to 
And  continuing  in  sec.  692*.  **Aparttcu-  pay,  wholly  or  partially,  a  release  of 
lar  defense  may,  therefore,  when  set  up  the  maker  from  his  undertaking,  and 
in  answer  to  one  complaint,  be  new  the  invalidity  of  the  note  or  any  other 
matter  and  require  to  be  pleaded;  the  matter  which  affects  its  value.  Booth 
same  kind  of  defense  when  set  up  in  v.  Powers,  56  N.  Y.  23. 
answer  to  another  complaint,  may  not  Payments  in  Mitigation  Aiiimilatod  to 
be  new  matter,  but  may  be  proved  Partial  Payments  Made  and  Indorsed  on 
under  the  general  denial  without  being  Note.  —  In  the  case  of  Dana  v.  Ses- 
specially  pleaded.  Undoubtedly  the  sions,  46  N.  H.  509,  which  was  an  ac- 
defense  of  payment,  in  its  various  tion  of  assumpsit  on  a  promissory 
phases,  is  the  one  which  most  frequently  note,  it  was  held  that  evidence  of  pay- 
assumes  this  double  aspect."  ments  made  pending  suit  was  admissi- 
8.  Lincoln  v,  Basse tt,  23  Pick,  ble  in  mitigation  of  damages,  *'  the 
(Mass.)  154;  Dana  v.  Sessions,  46  N.  same  as  partial  payments  made  since 
H.  509:  Joy  V,  Hull,  4  Vt.  455;  Led-  the  suit  and  indorsed  on  a  note,  or 
iard  v,  Boucher,  7  C.  &  P.  i,  32  E.  C.  the  return  and  acceptance  of  goods 
L.  413:  Shirley  v,  Jacobs,  2  Bing.  N.  in  whole  or  in  part  after  an  action  of 
Cas.  88,  29  E.  C.  L.  266.  And  see  trover  commenced.  So  a  discharge  or 
Abbot  V,  Chapman,  2  Lev.  81;  Beck-  release  after  suit  has  been  received 
ford  V.  Clark,  Sid.  236.  in  mitigation  of  damages  though  not 


*» 


By  Reg.  Gen.  Trin.  1838,  it  was  pro-  pleaded.' 
vtded  that  **  payment  shall  not  in  any  Diyidend  nnder  Aiiignment.  —  Accord- 
case  be  allowed  to  be  given  in  evidence  ing  to  the  doctrine  stated  in  the  text, 
in  reduction  of  damages  or  debt,  but  where  the  holder  of  a  promissory  note 
shall  be  pleaded  in  bar."  commenced  an  action  against  a  surety 

And  see  the  case  of  Quin  v.  Lloyd,  therein  after  the  principal  had  assigned 

41  N.  Y.  349,  in  which  Lott,  J.,  deliver-  his    property    to    the    holder  for    the 

ing  the  opinion  of  the  court  conceded  beneht  of  his  creditors,  and  before  the 

'*  the  general  rule  to  be  that  payments,  amount  to  be  divided  among  them  was 

either  as  an  entire  defense  or  in  miti-  ascertained,  and,  while  the  action  was 

gation  of  damages,  must  be  pleaded."  pending,  received  a  dividend  under  the 

In  an  Action  on  a  Promissory  Note  it  assignment,  it  was  held  that  such  fact 
has  been  held  that  evidence  of  pay-  was  admissible  in  evidence  as  a  pay- 
ment may  for  such  purpose  be  given  ment  on  the  note,  and  would  go  in 
under  the  general  issue  in  assumpsit,  mitigation  of  damages /r<7 /San/^?.  Lin- 
though  made  after  action  brought,  and  coin  v.  Bassett,  23  Pick.  (Mass.)  154. 
even  up  to  the  very  day  of  the  trial.  8.  Joy  v.  Hull,  4  Vt.  455. 
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ever,  that  payments  which  would  amount  to  a  bar  or  go  in  dis- 
charge of  the  action  are  not  admissible  in  evidence  under  the 
foregoing  rule  as  to  evidence  in  mitigation;  *  that  is,  such  evi- 
dence would  not  be  permitted  to  operate  as  a  complete  defense, 
but  nominal  damages  at  all  events  would  be  recoverable.* 

6.  Defendant's  Election  to  Plead.  —  Though  it  may  be  permissible 
for  a  defendant  to  introduce  evidence  of  payment  under  the  gen- 
eral issue,  he  may,  in  general,  if  he  so  elects,  interpose  a  special 
plea  of  payment  and  have  a  distinct  issue  made  thereon.* 

IV.  &SQ1TI8ITE8  OP  Plea  OP  PAYMENT  —  1.  In  General  —  Pay- 
ment may  be  pleaded  generally  to  all  the  counts  of  a  declaration 
or  complaint,  or  to  any  one  or  more  counts  thereof.*     It  has 

1.  Bistinetion  Stated.  —  In  the  case  of  inadmissible  because  there  was  no  spe- 

Joy  V,  Hull,  4  Vi.  455,  the  court  said:  cial  plea  of  payment.     However,  the 

^'  The  objection  that  the  evidence  was  point  did  not  ultimately  arise,  as  Mr. 

not  admissible  under  the  general  issue.  Greaves,    who    was    counsel    for    the 

but  that  a  special  ^X^z., puis  darrein  cofu  plaintiff,  on  the  verdict  being  returned 

tinuance^  was  necessary,  might  possibly  for  the   plainii£f'8  whole   claim,   cons 

have  been  well  founded,  had  the  evi-  sented  to  reduce  it  by  the  sum  of  fifty 

dence  been  offered  in  bar  of  the  action;  pounds."    It  should  be  observed,  how- 

but   we  are  aware  of   no  case  where  ever,  that  the  case  of  Shirley  r.  Jacobs, 

matter  which  goes  merely  in  mitigation  above  cited,  was  decided  since  Palfrey 

of  damages  is  required  to  be  specially  v.  Sill,  in  which  case  (Shirley  v.  Jacobs) 

pleaded."  the    point    with    reference    to    which 

Settlement  in  Tort  —  Evidence  of  an  negative  intimation  was  expressed  in 

adjustment  and  settlement  of  damages  Palfrey  v.  Sill  was  expressly  decided 

sought  to  be  recovered  in  an  action  of  in   the   affirmative,   and   according  to 

tort  is  not  admissible  unless  specially  the  doctrine  of   Lediard  v.   Boucher, 

pleaded.     Parker  v.   Lowell,   ii  Gray  supra, 

(Mass.)  353.    Such  evidence,  it  was  held  8.  In  an  Aetion  of  Aeinmpoit  on  a  Note, 

in  this  case,  would  be  matter  in  dis-  payments  pending  suit  not  pleaded  in 

charge  of  the  action,  and  as  such  re-  bar  of  the  further  maintenance  of  the 

quired  to  be  specially  pleaded.  action,  cannot  avail  the  defendants  as 

Faymente  Whieh  Do  Hot  Amoont  to  Bar.  a  defense,  but  evidence  thereof  is  ad- 

—  In   actions  of  assumpsit  payments  missible   in    mitigation    of    damages, 

which  do  not  amount  to  a  bar  of  the  Dana  v.  Sessions,  46  N.  H.  509.    And 

action,  but   merely  go   to   reduce  the  see  Pemigewasset  Bank  v.  Brackett,  4 

plainti£f*s  demand,  need  not  be  spe-  N.  H.  557;   Williams  v,  Tappan,  23  N. 

cially  pleaded,  but  may  be  given  in  evi-  H.  385. 

dence  in  mitigation  of  damages  under  8.  Wheatly  v.  Phelps,  3  Dana  (Ky.) 

a  plea  of  non  assumpsit,     Lediard   v,  303;    Texier  v,  Gouin,  5   Duer  (N.  Y.) 

Boucher,  7  C.  &  P.  i,  32  E.  C.  L.  413;  389;   Somerville  v,  Stewart,  48   N.  J. 

Shirleyz'.  Jacobs.  2  Bing.  N.  Cas.  88.29  L.  117.     And  see  Hatton  v,  Morse,  3 

£.  C.  L.  266.    In  a  note  to  the  above  case  Salk.   273;    Paramour  v,  Johnson,    12 

of  Lediard  v,  Boucher,  7  C.  &  P.  i,  32  E.  Mod.  376. 

C.  L.  413,  the  following  appears:  "  On  A  Plea  of  Payment  It  a  Belevant  and 
the  point  decided  in  this  case  there  has  Proper  Defienie  to  an  action  against  a 
been  some  difference  of  opinion.  In  sheriff  to  recover  an  alleged  surplus 
the  case  of  Palfrey  v.  Sill,  Hereford  Temaining  in  his  hands  from  the  pro- 
Spring  Assizes  1835,  which  was  an  ac-  ceeds  of  a  sale  of  property  on  an  exe- 
tion  of  assumpsit  for  a  veterinary  sur-  cution  against  the  plaintiff,  and  it  is 
geon's  bill,  with  a  plea  of  non  assumpsit^  error  to  give  judgment  for  the  plaintiff, 
it  was  proposed  on  the  part  of  the  de-  as  for  a  failure  of  the  defendant  to 
fendant  to  give  evidence  of  a  payment  answer,  when  such  a  plea  is  on  file, 
of  fifty  pounds.  And  in  that  case  Mr.  State  v.  Early,  81  Ind.  540. 
Justice  Park,  after  having  conferred  4.  Beesley  v.  Dolley,  6  Btng.  N.  Cas. 
with  Mr.  Justice  Coleridge,  was  in-  3:,  37  E.  C.  L.  271,  8  Scott  243;  2  Chit, 
diaed  to  hold  that  the  evidence  was  on  PI.  (i6th  Am.  ed.>  446.    . 
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been  given  as  the  proper  form  of  a  general  plea  of  payment, 
whether  to  the  whole  of  the  declaration  or  to  a  single  count, 
**That  before  action  [the  defendant]  satisfied  and  discharged  the 
plaintiff's  claim  by  payment."  * 

Averment  of  Faett  Constituting  Payment.  —  The  rule  has  been  stated, 
however,  that  payment  may  be  pleaded  by  an  averment  of  facts 
which  constitute  a  payment,  as  well  as  by  an  allegation  in  the 
precise  term.* 

1.  Fonn  of  Plea  and  Amwer  of  Pay-  other,  and  that  the  latter  had  f  ull^  dis 

ment.  —  See  2  Chit,  on   PL  (i6th  Am.  charged  and  satisfied  the  same,  is  not 

ed.)446.     In  the  same  place  the  follow-  equivalent  to  a  plea  of  payment.     Nill 

ing  is  given  as  the  proper  form  of  an  r.  Comparet,  15  Ind.  243. 

answer  of  payment:     '*And   the    de-  Action  on  Judgment.  —  In  2  Chitty  on 

fendant  comes  and  answers  that  he  Pleadings    (i6th    Am.    ed.)    447.    the 

has    paid    the    plainti£f    the    sum    of  proper  form  of  a  plea  of  payment  en  a 

dollars  which  was  the  full  amount  judgment  is  stated  to  be:   **  That  after 

of  the  amount  stated  in  the  plaintiff's  the  said  judgment  was  recovered,  and 

bill  of  particulars.*'  before   action,   he    satisfied    and    dis* 

A  plea  of  payment,  that  '*  the  claim  charged  the  said  judgment  by  pay- 
set  up  in  the  plaintiff's  complaint  has  ment." 

been  fully  paid  before  the  commence-  Action  on  Bill  of  Exchange  —  Plea  o£ 

ment  of  this  suit,"  is  good.     Cranor  Payment  by  Drawer  or  Acceptor.  —  In  z 

V,   Winters,   75  Ind.  301;   Demuth  v,  Chitty  on  Pleadings  (i6th  Am.  ed.)  336^ 

Daggy,  26  Ind.  341.  the  following  is  given  as  the  proper 

Payment  in  Action  on   Account.  —  In  form  of  a  plea  of  payment  in  such  a. 

Maiiachniette (Pu b.  Stat.  1882,  p.  980) the  case:  *'  That  after  the  said  bill  became 

form  of  an  answer  setting  up  payment  due,  and   whilst  the  plaintiff  was  the 

in  an  action  on  an  account  is  given  as  holder  thereof,  and  before  action,  the 

follows:     "And  the  defendant  comes  defendant  satisfied  and  discharged  the- 

and  answers  that  he  has  paid  the  plain-  plaintiff's  claim  by  payment.'* 

tiff  the    sum    of  dollars,    which  Action  Against  Drawer  —  PUaofPay^ 

was   the   full   amount  of  the  account  ment  by  Acceptor,  —  The   proper  form 

stated  in   the   plaintiff's    bill  of   par-  of  a  plea  of   payment    in   an   action, 

ticulars."     If  there  are  several  items,  on  a  bill  of  exchange  by  the  indorsee 

add,  **  And  he  annexes  hereto  a  bill  of  against  the  drawer,   which   was  paid 

particulars  of  such  payment."  after  maturity  by  the  acceptor  to  the 

Action  on  PromiMory  Note. —  In  an  ac-  plaintiff,  is  *'  that  after  the  bill  became 
tion  on  a  promissory  note,  the  answer  due,  and  whilst  the  plaintiff  was  the 
alleged,  after  a  general  denial,  that  holder  thereof,  and  before  this  suit,  the 
"  the  defendants  aver  that  if  the  plain-  said  A.  B.  (the  acceptor)  satisfied  and 
tiffs  shall  prove  the  making  of  the  note  discharged  the  said  bill  and  the  plain- 
declared  on,  or  any  of  the  items  in  the  tiff's  claim  thereon  bv  payment." 
plaintiffs'  bill  of  particulars,  the  same  2  Chitty  on  Pleadings  (i6th  Am.  ed.> 
have    been    fully   paid."      This    was  337. 

held  a  sufficient  plea  of  payment,  and  8.  Holmes  v.  Deplaigne,  23  La.  Ann. 

evidence  of  payment  was  admissible  238. 

thereunder.  Swett  v.  Southworth,  125  ninstration.  —  In  the  case  of  Moore 
Mass.  417.  And  it  was  similarly  held  v,  Ennis,  21  Ind.  315,  the  plaintiff  sued 
in  an  action  on  a  contract,  that  the  de-  the  defendant  on  a  note  executed  by 
fense  of  payment  was  open  to  plaintiff  the  latter,  alleging  at  the  time  thai  it 
under  a  reply  to  defendant's  plea  of  set-  had  been  fraudulently  obtained  and 
off,  alleging  *'  that  if  the  defendant  was  retained  by  him,  to  which  the  de- 
shall  prove  that  plaintiff  ever  owed  the  fendant  pleaded  that  he  had  obtained 
defendant  the  amounts  set  forth  in  said  the  note  from  a  third  person  to  whom 
counts,  that  he  has  paid  the  same  in  the  plaintiff  had  assigned  it.  This  waft 
full."     Goss  V,  Calkins,  164  Mass.  546.  held    sufficient,    such     an    allegation 

But  in   an   action   on  a  promissory  showing  in  effect  that  the   note  had 

note  against  two  parties,  an  answer  by  been  paid  to  the  plaintiff.     It  was  not 

one  alleging  that  he  was  surety  for  the  essential  to  the  validity  of  the  plead«- 

184  Volume  XVI. 


SnnWtat  of  PlM  of  Paymtnt.    PA  YMENT.        Denial  of  Original  Liabilitr* 

Original 


deny  the  original  liability  or  indebtedness,  as  such  an  averment 
would  be  inconsistent  with  its  nature  as  a  plea  in  confession  and 

ing  to  allege  the  means  employed  to  hands  from  the  insurance  money,  after 

obtain  the  note  or  how  much  had  been  the  payment  of  taxes  and  premiums  as. 

paid  for  it.  provided,  far  exceeded  the  amount  due 

Whore  a  Defandant  in  an  Aotion  on  a  on  the  note/ sufficiently  sets  up  the  de- 
Due  Bill  pleaded  that  the  plaintiff,  in  fense  of  payment.     Hailey  First  Nat. 
consideration  of  the  defendant's  guar-  Bank  v.  Bews,  2  Idaho  1175. 
anteeingan  indebtedness  of  the  former  Action  on  Note — Payment  to  Creditor 
to  third  persons,  agreed  to  extend  the  of  Payee.  —  A  plea  to  an  action  on  a 
time  for  payment  of  the  due  bill  until  promissory  note,  assigned  after  matur-^ 
the   plaintiff  should   pay  off  and  dis-  ity,  that  it   was   agreed  between  the 
charge  the  indebtedness  guaranteed  by  payee  and   the   maker  that  the   note 
the  defendant,  subsequent  to  which  the  should  be  discharged  by  the  latter's 
defendant  was  compelled  to  pay  a  cer-  paying  the  amount  of  the  note  to  a 
tain  amount  of  the   indebtedness    so  creditor  of  the  payee,  and  alleging  that 
guaranteed,  which  was  in  excess  of  the  such  payment  was  made  accordingly, 
amount  of  the  defendant's  indebtedness  sets    up    a    good    defense.     Lazell  v, 
to  the  plaintiff  on  the  due  bill,  it  was  Francis,  5  111.  421. 
Iield  that  the  allegation  of  such  facts  In  an  Aotion  on  Two  Promiiiory  Notes, 
constituted  in  effect  a  plea  of  payment,  for  $2,500  each.it  was  held  that  the 
Allen  r.  Breusing,  32  111.  505.  defense  of    payment   was    sufficiently 

In  anAetionon  a  Note  given  the  plain-  pleaded  where  the  answer  alleged  that 
tiff  at  the  request  of  a  third  party  who  the  defendant,  being  indebted  to  the 
frandulently  represented  himself  the  plaintiffs  in  a  considerable  sum,  had 
creditor  of  the  maker,  which  note,  transferred  his  property  to  a  trustee  to 
however,  by  agreement  between  all  be  disposed  of  and  defendant's  debt  to 
concerned,  was  to  be  paid  by  certain  the  plaintiffs  satisfied  out  of  the  pro- 
claims due  to  the  maker  to  be  collected  ceeds;  that  the  plaintiffs  subsequently 
by  said  third  party,  a  plea  averring  agreed,  however,  to  make  a  deduction 
that  such  party  collected  a  sufficient  of  $5,000  from  defendant's  indebted- 
sum  to  satisfy  and  discharge  the  note  ness  to  them  if  defendant  would  him- 
is  a  sufficient  plea  of  payment.  Mer-  self  take  charge  of  and  sell  his  own 
rill  V,  Randall,  22  111.  227.  property   formerly   transferred   to  the 

Where  an  AAdayit  of  Befonie  alleged  trustee  as  stated,  and  transmit  the  pro- 
that  notes  sued  upon  were  given  as  ceeds  thereof  to  the  plaintiffs;  that  the 
part  of  a  running  account  which  had  plaintiffs,  however,  failed  to  allow  the 
never  been  adjusted,  and  that  upon'an  $5,000  credit,  but  applied  all  the  pro- 
opportunity  given  for  the  defendant  to  ceeds  to  the  whole  of  the  original  debt, 
show  his  payments  and  compare  them  which  had  been  fully  paid;  that  subse- 
with  the  plaintiff's  charges  the  pay-  quently  the  defendant,  continuing  to 
ment  of  the  notes  sued  on  would  ap-  deal  with  the  plaintiffs,  and  being  in- 
pear,  it  was  held  that  such  affidavit  debted  to  them  in  a  certain  sum,  exe- 
was  sufficient.  Hubbard  v,  French,  i  cuted  his  several  notes,  including  the 
Pa.  Super.  Ct.  Rep.  218.  two  sued  on.     Jaffray  r.  Hunter,  15  N. 

PayuMnt  Aoeording  to  Collateral  Agree-  Y.  App.  Div.  615. 

ment.  —  An  answer  alleging  that,  pur-  Payxnent  by  Bealization  on  Collateral 

suant  to  agreement,  the  holder  of  the  Seonritiet  —  Lnoonsistenoy.  —  It  is  a  valid 

note  sued  on  had  been  placed  in  pos-  plea  that  certain  notes  sued  upon,  hav- 

sessionof  certain  property,  with  author-  mg   been   executed   before   the   bank- 

ity  to  collect  the  rents  and  keep  the  ruptcy  of  the  maker,  were  secured  by  a 

property  insured,  and  in  case  of  loss  by  trust  deed  on  real  estate,  and  that  the 

fire  to  collect  the  insurance,  and  after  plaintiff  had  received  payment  of  the 

discharging    certain    small    indebted-  notes  by  purchasing  the  property  em- 

nesses  to  apply  the  balance  of  insur-  braced  in  the  trust  deed  and  paying 

ance  money  to  the  payment  of  the  note  for  it  with  the  notes,  nor  is  such  a  plea 

and  interest  thereon;  that  the  property  inconsistent  with  a  plea  by  defendant 

had  been  consumed  by  fire,  and  that  of  his  discharge  as  a  bankrupt.    Lintoa 

the  amount  remaining  in  the  plaintiff's  v,  Stanton,  4  La.  Ann.  402. 
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avoidance.*  But  in  an  action  on  a  bond  reciting  a  settlement  of 
certain  claims  between  the  parties,  a  plea  that  the  demand  in 
suit  was  fully  paid  at  the  time  the  bond  was  given  is  permissible.* 

3.  Certainty  and  Partionlarity  —  a.  In  General.  —  It  has  been 
held  by  some  authorities  to  be  unnecessary  in  alleging  payment 
to  set  out  the  time  or  amount  of  the  payment  or  the  name  of  the 
person  to  whom  it  was  made,*  or,  as  it  has  been  stated,  a  plea  of 
payment  need  not  particularize.*  A  plea  which  avers  that  pay- 
ment has  been  actually  made  in  any  manner  is  sufficient.* 

Bequiring  Befondant  to  Fnrniih  Partioulan.  —  But  a  defendant  who 
pleads  payment  generally  may,  it  has  been  held,  be  required  to 
furnish  the  particulars  thereof.*     If,  however,  the  plaintiff,  under 

1.  Should  Hot  Dony  Orlgiaal  liability,  to  be  %ckA  on  demurrer  although  the 

—  In  the   case  of  Witter  v.  McNiel,  4  amount  charged  to  have  been  so  paid 

111.  433,  the  court  said:    '*  The  third  was  not  set  forth.     Bobb  v.  Bancroft, 

plea    is    equally     defective.     It    com-  13  Kan.  123. 

mences  as  a  plea  of  payment  and  con-  Early  Doctrine   in  Indiana.  —  In   the 

eludes    as    a    plea    of  set-off,   and   is  case  of  Kill  v.  Comparet,  15  Ind.  243, 

insufficient  in  both  respects.     As  a  plea  it  was  held  that  a  plea  of  payment  was 

of  payment  it  is  bad,  because  it  indi-  bad  on  demurrer  unless  it  showed  to 

rectly  denies  all  indebtedness."  whom  the  payment  was  made.     That 

8.  Solary  z\  Webster,  35  Fla.  363.  decision,  however,    has   not   been   ad- 

8.  Epperson  r.  Hosteller,  95  Ind.  hered  to  in  Indiana.  See  Cranor  v, 
583;  Cranor  ^.  Winters,  75  Ind.  301;  Winters,  75  Ind.  301,  in  which  it  is  ex- 
Johnson  V.  Breedlove,  104  Ind.  521;  pressly  stated  that  the  former  case  has 
Demuth  r.  Daggy.  26  Ind.  341;    State  been  overruled. 

V.  Early,  81  Ind.  540;    Holmes  v.  De-  Plea  of  Stttloment  —  When  Bete  Forth 

plaigne,  23  La.   Ann.   238.      And   see  Ko    Defense.  —  A    plea    of    settlement, 

Kelly  V.  Ernest,  26  N.  Y.  App.  Div.  90.  without  showing  either  its  terms  or  its 

Statement  of  Snle.  —  In  the  case  of  agreed  result  as  to  release,  discharge. 
Louden  v.  Bin,  4  Ind.  570,  the  court  satisfaction,  or  extinguishment  of  the 
said  with  reference  to  the  plea  of  pay-  liability  sought  to  be  enforced  by  the 
ment:  "  Pleadings  must  be  certain  to  action,  sets  forth  no  defense.  Nance 
a  common  intent.  A  defendant  who  v.  Winship  Mach.  Co.,  94  Ga.  649. 
sets  up  payment,  or  anything  else,  as  4.  Johnson  r.  Breedlove,  104  Ind.  521. 
a  defense,  should  aver  it  with  that  cer-  It  is  not  necessary  that  a  plea  of 
tainty  that  will  inform  his  adversary  payment  should  particularly  specify 
and  the  court  of  what  is  in  issue.  We  the  amount  paid  and  every  circum- 
see  no  reason  why  anything  more  is  re-  stance  of  time  and  place.  Holmes  v. 
quired.  A  plea  of  payment  is  not  one  Deplaigne,  23  La.  Ann.  238. 
of  those  in  which  it  is  necessary  to  set  Payment  by  Tranifer  of  Kotee  and  Ao- 
out  all  the  facts,  particularly  to  show  oonnte.  —  Where  the  note  sued  on  is 
that  what  has  been  done  amounts  in  alleged  to  have  been  paid  by  the  trans- 
law  to  a  payment;  but  it  is  sufficient  to  fer  of  notes  and  accounts,  it  is  unneces- 
allege  the  fact  of  payment,  and  it  is  sary  to  set  them  out  in  the  plea  of  pay- 
then  determined  by  the  evidence  given  ment.  Wardlaw  v,  McConnelU  46  Ga. 
whether  the  fact  is  made  out  or  not."  273. 

AUe^tion  at  to  Amount.  —  Where  in  5.  Louden  v,  Birt,  4  Ind.  566. 

an  action  on  a  promissory  note  against  6.  Ireland  v,  Thompson,  2  ]ur.  518, 

several  individuals  alleged  to  be  mem-  6  Scott  601. 

bers  of  the  copartnership  maker,  it  was  Beqnirlng  Amended  Answer. —  In  the 

pleaded  that  the  plaintiff  had  received  case  of  Feller  v.  Winchester,  3  Greene 

from  a  trustee  to  whom  the  partnership  (Iowa)  244,  the  complainant  filed  a  bill 

effects  had  been  conveyed  for  the  pav-  in   chancery    against    the    defendant» 

ment  of  the  partnership  debts  certain  charging    the  latter  with   having  ob- 

sums  cf  money   not   credited  on  the  tained   from    the  complainant's  dece- 

note,  the  amount  of   which   was   un-  dent  when  in  a  state  of  derangement 

known  to  the  defendants,  it  was  held  and  insanity  the  cancellation  of  a  note 
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the  circumstances  of  the  case,  has  better  knowledge  of  the  matter 
than  the  defendant  so  pleading  payment  generally,  the  latter  will 
not  be  required  to  file  a  bill  of  particulars.* 

By  Btotnto  in  Sororal  Stetos  it  is  provided  that  a  defendant  shall  only 
be  entitled  to  introduce  evidence  of  such  payments  as  are 
described  in  his  plea,  or  in  an  account  filed  therewith,  with  suffi- 
cient certainty  and  particularity  as  to  give  the  plaintiff  notice  of 
their  nature.* 

for  $ioo  and  a  receipt  for  money  due  been  held  not  to  apply  to  a  payment  in 
without  having  paid  any  money  on  the  money,  and  therefore  in  such  case  no 
note  or  on  the  account  for  which  the  account  accompanying  the  plea  of  pay- 
receipt  was  given.  The  defendant  was  ment  is  required.  Miller  v.  iBrooks,  4 
called  upon  to  answer  explicitly ,  among  Smed.  &  M.  (Miss.)  175;  Webster  v, 
other  things,  whether  he  paid  anything  Tiernan.  4  How.  (Miss.)  352.  And  see 
on  said  note  and  account,  and  if  so,  Price  v.  Sinclair,  5  Smed.  a.  M.  (Miss.) 
the  exact  amount.     In  the  answer  the  254. 

defendant  alleged  full  payment  of  the  Hew    Hampshire.  —  See     Russell    v, 

amount  due  complainant's  decedent,  Fabyan,  28  N.  H.  543.    This  case  was 

but  did  not  state  the  amount  he  paid,  an  action  of  covenant  broken  for  rent, 

It  was  held  in  this  case  that  the  answer  in   which   it  was  held   that    payment 

was  too  general  and  not  sufficiently  re-  should  be  specially  pleaded,  or  notice 

sponsive  to  the  bill,  as  it  should  fully  of  the  same  be  given  in  a  brief  state- 

and  particularly  state  the  sum  paid  by  ment  accompanying  the  general  issue, 

defendant  to  complainant's  decedent  under  the  provisions  of  the  statute, 

in  his  lifetime  in  satisfaction  of  his  Tazaa.  —  See   Hahn  v,  Broussard,  3 

demands,   and    it  was    held    that  an  Tex.  Civ.  App.  481;  Grothaus  r.  Witte, 

amended  answer  supplying  the  requis-  72  Tex.  124.     But  the  Texas  statute 

ite  particularity  might  be  required.  requiring  a  bill  of  particulars  showing 

1.  Where  Pluntiif  Has  Better  bowl-  the  items  of  payment  does  not  apply 

edge  of  Cireumitanoei  than  Defiendaat.  —  where  the  defendant  does  not  seek  to 

The  case  of  Powell  v.  Schenck,  88  Hun  prove  payment  in  items.    Able  v.  l^e, 

(N.  Y.)  185,  was  an  action  on  six  prom-  6  Tex.  427.      And    see    Holliman   v. 

issory  notes.    The  answer  alleged  that  Rogers,  6  Tex.  91. 

the  notes  were  given  to  accommodate  Virginia.  —  See  Code  of  1887,  S  3298; 

the  payee,  who  was  at  the  time  of  the  Richmond  City,  etc.,  R.  Co.  v.  John- 

execution  of  the  notes  selling  goods  to  son,  90  Va.  775 ;  Johnson  v.  Jennings, 

the  maker;    that    the   balance  of  the  10  Gratt.  (Va.)  i. 

indebtedness  was  to  be  adjusted  by  an  West  Virginia. —  In   West  Virginia, 

accounting,  and  that  the  maker  had  S  4  of  c.  126  of  the  code  provides  that 

paid    more    on    the    notes    than    the  in  a  suit  for  a  debt  the  defendant 

amount     of    goods    delivered.      The  may  at  the  trial  prove  and  have  al. 

plaintiff  moved  upon  this  plea  that  the  lowed  against  such  debt  any  payment 

defendant  be  required  to  file  a  bill  of  or  set-off  which  is  so  described  in  his 

particulars  of  the  goods  delivered,  but  plea  or  in  an  account  filed  therewith  as 

the  motion  was  denied  pursuant  to  the  to  give  the  plaintiff  notice  of  its  na- 

rule  that  where  it  appears  upon  an  ap-  ture,  but  not  otherwise."     Under  this 

plication  for  a  bill  of  particulars  that  statute  it  has  been  held  that  in  cove- 

the  party  demanding  it  has  presum-  nant  for  rent  due,  defendant  should 

ably  a  better  knowledge  of  the  matter  not  be  allowed   any   payment  so  de- 

than  his  adversary  the  application  will  scribed  in  his  plea,  or  in  an  account 

be  refused.  filed  therewith,  as  to  give  plaintiff  no- 

8.  Ifiniiiippi.  —  In     Mississippi    by  tice    of    its    nature;    and   if  evidence 

statute  (H.  &  H.  590)  it  was  provided  thereof  is  admitted  on  the  general  plea 

that  every  plea  of  payment  should  be  of  covenants  performed,  to  plaintiff's 

accompanied  by  an  account  stating  dis-  injury  and  against  his  objection,  it  is 

tinctly  the  items  thereof,  in  the  absence  sufficient  ground  for  setting  aside  the 

of  which  the  defendant  should  not  be  verdict  and  awarding  a  new  trial  on 

entitled  to  prove  before  the  jury  such  motion   of  plaintiff.    Arnold  v.  Cole, 

payment  or  set-off.    This  statute  has  42  W.  Va.  663. 
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b.  Objection  FOR  Want  OF  Certainty  —  (i)  When  Generally 
Arises.  —  The  objection  to  a  plea  of  payment  on  account  of  the 
lack  of  the  requisite  certainty  and  particularity,  generally  occurs 
in  cases  where  the  payment  relied  upon  was  not  made  in  money, 
but  in  some  collateral  thing,  or  where  satisfaction  of  the  debt  or 
demand  sued  on  has  arisen  out  of  certain  transactions  between 
the  parties  not  strictly  according  to  the  terms  of  the  contract.^ 

(2)  How  Taken.  —  If  an  answer  is  defective  by  reason  of  its  not 
specifying  the  facts  relied  upon  to  show  payment,  the  plaintiff's 
proper  course  has  been  said  to  be  by  motion  to  have  it  made  more 
definite  and  certain.*     Such  objection,  it  has  been  held,  should 

1.  Dietinotion    Between    Payment    in  Payment  by  Authority  to  Draw  on  Beaig- 

Kon^  and  OtherwlM.  —  Under  a  statute  nated    Parties.  —  Where    the    plaintiffs 

providing  **  that  in    every  action    in  sold  the  defendant  a  bill  of  goods,  and 

which  a  defendant  shall  desire  to  prove  the  latter  indorsed  on  the  back  of  said 

any   payment  or  set-off  he   shall   file  bill   an  order  tD  draw   on  designated 

with  his  plea  an  account  stating  dis-  parties  for  the  payment  thereof  in  sixty 

tinctly  the  nature  of  such  payment  or  days  from  the  shipment  of  the  goods, 

set-on  and  the  several  items  thereof,  it  was  held  that  an  answer  setting  up 

and  on  failure  to  do  so  he  shall  not  be  this  order    but   not    alleging  that   at 

entitled  to  prove  before  the  jury  such  the  time  plaintiffs  sold   the  goods   to 

payment  or  set-off  unless  the  same  be  defendant  they  agreed   to  accept  the 

so  plainly  and  particularly  described  in  order  as  payment  for  the  goods,  nor 

the  plea  as  to  give  the  plaintiff  full  alleging  that  at  the  time  specified  in  said 

notice  of  the  character  thereof,"  it  was  order  the  defendant   transmitted    the 

held  that  a  plea  to  an  action  on  several  amount  due   plaintiffs   to  the  parlies 

promissory  notes  that  they  were  fully  designated,    with    instructions   to   the 

paid,  satisfied,  and  discharged  on  or  latter  to  pay  the  same  to  plaintiffs  upon 

about  a  certain  date,  was  not  insuffi-  their  draft,  or  that  the  money  was  in 

cient.     But  under  such  statute  if  the  the  hands  of  said  parties  subject  to  the 

payment  relied  on  was  a  conclusion  of  order  of  plaintiffs,  did   not  present  a 

law  from  certain  facts,  as  by  payment  proper  plea  of  payment  and  was  insuffi- 

by  something  other  than  money,  then  cient  on  demurrer.    Brandt  r.  Thurbcr, 

those  facts  should  be  specially  alleged  i  Tex.  App.  Civ.  Cas.,  §  640. 

or  evidence  of  them  would  be  inadmis-  Aotion  on  Collateral  Kote  —  Payment  of 

sible.     Holliman  v.  Rogers,  6  Tex.  gi.  Prindpal  Bebt.  —  A  plea  asserting  that 

Action  on  Kote  for  Px^minm  of  Inior-  the  note  sued  on  was  indorsed  to  the 
anoe  Policy.  —  In  an  action  on  a  prom-  plaintiff  by  the  payee,  for  the  sole  pur- 
issory  note  given  in  payment  of  pose  of  discharging  a  particular  note 
premiums  on  an  insurance  policy,  the  made  by  him  to  a  third  party,  and  that 
affidavit  of  defense  was  that  on  a  speci-  the  payee,  after  the  maturity,  directed 
fied  date  the  defendants  paid  all  arrear-  the  maker  to  pay  the  money  to  the 
ages  on  said  policy,  at  which  time  the  third  party,  which  was  accordingly 
policy  was  canceled,  the  secretary  of  done,  is  bad  without  averring  that  the 
the  company  at  the  time  promising  to  payment  was  made  to  the  third  party 
return  the  premium  note.  It  was  held  in  discharge  of  the  particular  note 
that  the  allegation  of  payment  was  not  which  it  was  the  object  of  the  indorse- 
sufficiently  definite  and  certain.  Solly  ment  to  discharge.  Alsobrook  r.  Desh- 
V.  Moore,  11  Pa.  Co.  Ct.  Rep.  333.  ler,  10  Ala.  698. 

Allegation  of  Improper  Withholding  of  8.  Hart  v,  Crawford,  41   Ind.   197; 

Credit.  —  A   defense   to  a    note   which  Epperson   v.    Hostetter,   95    Ind.    583; 

allages  that  plaintiffs  sold  several  head  Farmers',   etc..    Bank  v,   Sherman,   6 

of  mules  for  which  they  gave  the  de-  Bosw.  (N.  Y.)  181,  33  N.  Y.  69;  Seelcy 

fendant  no  credit,  is  bad  in  not  stating  v.    Engell,    13   N.    Y.    548;    Lewis    v. 

to  whom  the  mules  belonged,  whether  Smith,  2   Disney  (Ohio)  434.    See   in 

the  defendant  had  any  interest  in  them  general  article  Definiteness  and  Cer- 

or  not,  and  whether  the  sale  of  them  tainty  in  Pleadings,  vol.  6,  p.  246. 

had  any  connection  with  the  note  sued  Where  Plea  Omita  Time  of  Payment.  — 

on.     Taylor  v.  Purcell,  60  Ark.  606.  Where  a  plea  of  payment  not  stating 
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not  be  taken  by  demurrer.*  But  by  other  authorities  such 
irregularity  has  been  held  remediable  by  special  demurrer,  point- 
ing out  the  defect.* 

(3)  When  Taken  —  Objection  to  Evidence.  —  Where  the  plain- 
tiffs have  gone  to  trial  without  objection  upon  a  plea  setting  up 
facts  relied  on  to  constitute  payment,  it  has  been  held  too  late  to 
object  then  to  the  reception  of  evidence  under  such  plea,  on  the 
ground  that  it  docs  not  set  forth  the  facts  with  sufficient 
particularity.* 

c.  Amendments.  —  Where  an  answer  does  not  state  the  cir- 
cumstances relied  on  to  constitute  the  plea  of  payment  with  the 

the  time  is  interposed  plainti£f  is  en-  answer  might  have  been  specially  ex- 
titled  to  have  the  time  specifically  cepted  to  as,  with  respect  to  the  pay- 
stated,  the  proper  course  being  held  to  ment  alleged,  not  being  sufficiently 
be  by  motion  to  have  the  plea  made  specific  and  certain  as  to  date  and 
more  certain,  and  not  by  demurrer,  manner  thereof  and  the  release 
Epperson  v.  Hostetter,  95  Ind.  5S3.  claimed,  but  that  the  answer  was  suffi- 

Riyment  ^  Goods,  Wares,  and  Korohan-  cient  on  general  demurrer.  And  see 
diss.  —  In  the  case  of  Hart  v.  Craw-  Wells  v.  Fairbank,  5  Tex.  582. 
ford,  41  Ind.  197,  the  plea  of  payment  Kotion  to  Striko  Oat  —  Spisoial  Demur- 
alleged  that  it  had  been  made  in  goods,  r«r.  —  If  a  plea  of  payment  is  objec- 
wares,  and  merchandise,  but  did  not  tionable  as  to  form  merely  and  not 
state  either  the  kind  or  the  quantity  of  frivolous,  the  objection  should  be  taken 
the  goods  paid  by  the  defendant  and  by  special  demurrer  and  not  by  motion 
received  in  satisfaction  of  the  debt,  to  strike  out.  Crawford  v.  Ellison,  i 
Objection  was  taken  by  demurrer  for  Brev.  (S.  Car.)  378.  And  see  Spooner 
lack  of  certainty  in  specifying  the  van-  v.  Hall,  Barnes  366. 
ety  and  quantity  of  gpods  so  paid.  The  case  of  Holliman  v,  Rogers,  6 
The  court,  however,  declined  to  ex-  Tex.  91,  was  an  action  on  several 
press  an  opinion  on  the  question  as  to  promissory  notes  to  which  the  defend- 
whether  or  not  the  plea  was  objection-  ant  pleaded  payment  generally.  This 
able  for  uncertainty  in  the  particulars  plea  was  stricken  out  by  the  trial  court 
mentioned,  merely  holding  that  the  on  motion  under  a  statute  providing 
objection  should  have  been  taken  by  "  that  in  every  action  in  which  a  de- 
motion to  make  more  certain  and  not  fendant  shall  desire  to  prove  any  pay- 
by  demurrer.  ment  or  set-ofT,  he  shall  file  with  his 

1.  Hart  V,   Crawford,   41    Ind.   197;  plea  an  account  stating  distinctly  the 

Epperson  v,    Hostetter,  95   Ind.    583.  nature  of  such  payment  or  set-off  and 

And  see  Snowden  v.  Wilas,  19  Ind.  10;  the  several  items  thereof,  and  on  fail- 

Fultz  V.  Wycoff,  25  Ind.  321.  ure  to  do  so  he  shall  not  be  entitled  to 

8.  Baer  v.   Christian,    83    Ga.    322;  prove  before  the  jury  such  payment  or 

0*NeaI  V,  Phillips,  83  Ga.  556.  set-off  unless  the  same  be  so  plainly 

Answor  Held  Safloioiit  on  Oonoral  Do-  and  particularly  described  in  the  plea 
mnrror.  —  The  case  of  Marley  v.  Mc-  as  to  give  the  plaintiff  full  notice  of  the 
Anelly,  17  Tex.  658,  was  a  suit  on  a  character  theieof."  This  was  held  on 
joint  and  several  promissory  note  appeal  to  have  been  error,  the  proper 
against  several  defendants.  One  of  course  being  not  by  motion  to  strike 
them  alleged  that  the  note  was  given  out,  but  by  exceptions  to  the  plea  or 
for  land  purchased  by  defendants  from  objections  to  evidence  offered  there- 
plaintiff  upon  an  express  understand-  under  to  substantiate  it. 
ing  and  agreement  that  each  of  the  de-  8.  Seeley  v.  Engell,  13  N.  Y.  548. 
fendants  should  pay  for  his  respective  Evidenoo  in  Sapport  of  Unoortain  Plea. 
portion:  that  defendant  had  so  paid,  — In  Texas^  however,  it  has  been  de- 
and  received  from  the  plaintiff  a  deed  clared  that  if  a  plea  of  payment  is  in- 
for  his  part  of  the  land,  whereupon  sufficient  because  of  its  want  of 
the  defendant  had  been  released  by  the  certainty,  it  is  erroneous  to  admit  evi- 
plaintiff  from  further  liability  upon  the  dence  in  support  thereof.  Nugent  v. 
aote  sued  on.     It  was  held  that  this  Martin,  i  Tex.  App.  Civ.  Cas.,  ^  1173. 
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requisite  clearness  and  precision,  but  is  not  altogether  insufficient, 
the  court  should  permit  an  amendment  setting  forth  clearly  the 
defense  sought  to  be  relied  on.* 

4.  Condosioiis  of  Law«  —  A  plea  of  payment  should  not,  mani- 
festly, contain  averments  which  constitute  only  conclusions  of 
law.*  In  most  code  states  indeed,  where  the  plea  of  ;///  debet  has 
been  abolished,  an  answer  merely  denying  indebtedness  is  insuffi- 
cient as  only  a  denial  of  a  legal  conclusion.'  In  other  jurisdictions, 
however,  this  view  is  not  taken,  and  it  has  been  held  that  an 
answer  to  an  action  for  the  price  of  personal  property  sold,  merely- 
denying  indebtedness,  should  not  be  struck  from  the  files  as  con- 
taining only  a  denial  of  a  legal  conclusion.'* 

1.  PhiUips  V.  Jarvis,  19  Wis.  204.  Fain  v.  Goodwin,  35  Ark.  109;  Taylor 
And  sec  Gregory  r.  Hart,  7  Wis.  532;  v,  Purcell,  60  Ark.  606;  Higgins  v. 
Bray  ton  v.  Jones.  5  Wis.  117.  Wortcll,  18  Cal.  330;  Wells  v.  McPike, 

Ho  Amendment  When  Plea  WhoUy  In-  21  Cal.  215.  And  see  Guynn  v.  Mc- 
operative.  —  Under  a  code  provision  Cauley«  32  Ark.  97;  Clarke  t/.  Finnell, 
that  where  a  cause  of  action  or  defense  16  B.  Mon.  (Ky.)  329;  Francis  v.  Fran- 
is  inoperative  *'  in  its  nature,  scope,  cis,  iS  B.  Mon.  (Ky.)  57.  And  see,  for 
and  meaning,"  it  shall  not  be  deemed  a  full  collection  of  cases,  article  Legal 
a  case  of  variance  and  therefore  Conclusions,  vol.  12,  p.  1043. 
amendable,  it  was  held  that  where  in  Where  an  Answer  in  an  Aetion  on  a 
an  action  on  a  promissory  note  the  de-  Promiiiorj  Kote  merely  denies,  as  a 
fense  set  up  in  the  answer  was  a  want  conclusion,  that  there  is  due  on  the 
of  consideration  and  that  the  note  had  note  the  amount  claimed,  it  constitutes 
been  transferred  to  the  plaintiff  as  col-  no  defense  and  may  be  assailed  on 
lateral  security  merely  and  had  been  demurrer.  Stucksleger  v.  Smith,  27 
obtained  by  false  representations,  the  Iowa  286;  Mann  v,  Howe,  9  Iowa  546; 
court  had  not  the  power  to  permit  an  Callanan  v.  Williams,  71  Iowa  364. 
amendment  so  as  to  warrant  the  ad-  Does  KotPnt  in  liiueSzeentionofHote. 
mission  of  evidence  of  payment  or  to  — A  denial  contained  in  the  answer  in 
treat  the  variance  between  the  plead-  an  action  upon  a  promissory  note,  of 
ingsand  proofs  as  immaterial.  Texier  all  indebtedness  to  plaintiff  as  claimed 
V,  Gouin,  5  Duer  (N.  Y.)  389.  by  him  in  the  petition,  or  in  any  sum 

2.  Taylor  v.  Purcell,  60  Ark.  606;  whatever,  is  not  sufficient  to  put  in  issue 
Higgins  V,  Wortell,  18  Cal.  330;  Wells  the  execution  of  the  note.  Morton  v. 
V.  McPike,  21  Cal.  215;  Nill  v.  Com-  Coffin.  29  Iowa  235.  And  see  Mann  v. 
paret,  15  Ind.  243.     And  see  Burke  v,  Howe.  9  Iowa  546. 

Thome,  44  Barb.  (N.  Y.)  363.    And  see  Answer  Deemed  Frivoloos.  —  Where  the 

in  general  article  Legal  Conclusions,  allegations  of  the  answer,  though  most 

vol.  12,  p.  1020.  nearly  approximating  the  defense  of 

An  Answer  in  a  Suit  on  a  Promissory  payment,  are  not  in  fact  sufficient  in 
note  which  merely  states  that  the  note  this  particular,  and  do  not  constitute 
is  *'  not  outstanding  against  the  de-  any  other  defense  known  to  the  law, 
fendant,"  and  that  '*  there  is  nothing  the  pleading  will  be  deemed  frivolous, 
due  **  on  the  note,  is  objectionable.  Edson  v.  Dillaye,  8  How.  Pr,  (N.  Y. 
Such  a  pleading,  it  has  been  held,  if  Supreme  Ct.)  273. 
not  objected  to  by  the  plaintiff  might,  4.  Heath  r.  White,  3  Utah  474.  In 
by  the  court  of  its  own  motion,  be  this  case  the  plaintiff  filed  his  com- 
stricken  from  the  files.  Larimore  v,  plaint,  setting  up  therein  that  the  de- 
Wells,  29  Ohio  St.  13.  fendant  was  indebted  to  him  in  the  sum 

An  Answer  by  a  Sorety  on  a  promis-  of   $600  for  one   pair  of  mules,  one 

sory  note  that  the  debt  has  been  dis-  wagon  and  a  set  of  double  harness,  sold 

charged  and  satisfied  by  his  principal,  and  delivered  to  the  defendant  on  or 

is  defective  as  averring  only  a  legal  about  a  certain  date,    for  which   the 

conclusion.     Nill  v,  Comparet,  15  Ind.  plaintiff  prayed  judgment  less  the  sum 

243.  of  $200  which  had  been  paid  bv  the  de- 

8.  Lawrence  v,  Meyer,  35  Ark.  106;  fendant.    The  defendant  filed  an  an- 
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Baiaiag  Oljeetioii.  —  Although  a  plea  may  be  objectionable  as  con- 
taining merely  the  denial  of  a  conclusion  of  law,  the  plaintif!  must 
raise  his  objection  to  it  at  the  proper  time.  If  he  accepts  such  a 
plea  as  raising  an  issue  and  goes  to  trial  on  it,  it  will  be  too  late 
to  avail  himself  of  the  defect  in  the  Supreme  Court.* 

5.  ICatten  of  EvideiLce.  —  Although,  as  has  been  seen,  payment 
may  be  pleaded  by  the  averment  of  facts  which  constitute  a  pay- 
ment in  law,*  circumstances  which  are  mere  evidence  of  such  facts 
or  of  payment  should  not  be  alleged.* 

6.  BTegative  Pregnant.  —  A  plea  or  answer  of  payment  may  be 
objectionable  as  involving  a  negative  pregnant.  Thus  where  in 
an  action  on  a  promissory  note,  the  plaintiff  alleged  that  no  part 
of  the  note  sued  on  had  been  paid,  and  that  the  same  was  wholly 
due,  an  answer  merely  denying  the  allegations  was  held  objec- 
tionable for  this  reason.* 

swer  in  which  he  denied  being  indebted  It  occurs  to  us  as  possible  that  there 
to  the  plaintiff  for  any  mules,  wagon  might  be  a  distinction  between  cases 
and  harness,  or  otherwise,  at  the  time  where  there  were  direct  {allegations  of 
of  the  commencement  of  the  suit  or  fact  from  which  the  indebtedness  was 
since.  The  attorneys  for  the  plaintiff  alleged  to  have  arisen,  and  cases  where 
filed  a  motion  to  have  the  answer  of  the  allegation  was  first  of  an  indebted- 
the  defendant  stricken  from  the  files  cf  ness  explained  to  have  arisen  out  of 
the  court,  alleging  that  the  answer  did  succeeding  transactions  stated;  but 
not  deny  the  allegations  of  the  com-  there  is  certainly  no  substantial  differ- 
plaint,  but  set  up  a  conclusion  of  law,  ence  between  the  two  cases,  and  in 
and  prayed  judgment  might  be  entered  either  and  at  all  times  a  denial  of  in- 
in  favor  of  the  plaintiff  for  the  amount  debtedness  merely  is  a  denial  of  a  con- 
claimed  in  the  complaint.  In  holding  elusion  of  law.  Sanction  for  such  a 
that  the  trial  court  committed  no  error  plea  may  be  perhaps  derived  from  the 
in  denying  this  motion,  Drake,  J.,  who  common-law  plea  of  nil  debet^  which 
delivered  the  opinion  of  the  appellate  was  itself  but  a  denial  of  a  conclusion, 
tribunal,  said:  ''It  is  difficult  to  see  but  as  stated  in  the  text  a  plea  merely 
from  where  counsel  obtained  such  no-  denying  indebtedness  is  not  permitted 
tions  of  practice.  The  answer  of  the  in  most  of  the  code  states, 
defendant  was  a  positive  denial  of  his  1.  Fain  v.  Goodwin,  35  Ark.  109. 
indebtedness  to  the  plaintiff  for  mules,  8.  See  Holmes  v,  Deplaigne,  23  La. 
wagon  and  harness,  or  anything  else,  Ann.  238. 

at  the  time  the  suit  was  commenced  or  8.  Allegationi  of  Katten  of  Evidenoe. 

since.     It  was  in  direct  language  and  —  In  the  case  of  Farmers',  etc..  Bank 

a  direct  and  pointed  response  to  the  v.  Sherman,  33  N.  Y.  69,   Wright,  J., 

allegations   in    the    complaint.      The  delivering  the  opinion  of  the   court, 

facts  set  up  in  support  of  the  motion  said:  '*  If  payment  be  relied  on  as  a 

were  falsified  by  the  answer  there  be-  defense,  it  would  be  bad  pleading  to 

fore  the  court,  and  in  no  case  can  an  allege  the  evidence  of  the  fact  instead 

answer  or  other   pleading    be   struck  of  the  fact  itself." 

from  the  files  provided  such  pleading  Argomontativeiiais.  —  The    allegation 

is   in  decent  and  decorous  language,  in   a   plea  of  matters  which   properly 

If,  with  a  decent  regard  for  the  dignity  afford  evidence  of  the  fact  of  payment 

and  utility  of  courts,  such  a  practice  only  is  sometimes  termed  argumenta- 

conld  be  tolerated,  we  should  pass  over  tiveness,  and  a  plea  held  objectionable 

such  demonstrations  without  remark."  therefor.     Kington  v.  Kington,  11  M. 

It  should  be  observed  in  this  case  that  &  W.  233. 

the  criticism  of  the  learned  judge  was  4.  Columbia  Nat.  Bank  v.  Western 

not     directed     against    the     method  Iron,  etc.,  Co.,  14  Wash.  162. 

adopted,  that  is.  the  proceeding  by  mo-  negative      Ptognant — Illiistratioii. — 

tion  to  strike  from  the  files,  but  goes  to  Francis  v,  Francis,  18  B.  Mon.  (Ky.) 

the  sufficiency  of  the  plea  in  general.  57,  was  a  suit  by  an  ordinary  petition 
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7.  Information  and  Beliel  —  Where  the  payment  was  made  by 
an  agent  of  the  debtor,  it  has  been  held  proper  in  an  action 
against  the  latter,  for  the  defendant  to  allege  payment  on  informa- 
tion and  belief.* 

8.  Preiomption  of  Payment  —  Where  a  defendant  intends  to  rely 
on  the  presumption  of  payment  arising  from  lapse  of  time,  he 
must  allege  payment  in  his  pleading.*  And  the  rule  has  been 
held  the  same  whether  the  proceeding  is  at  law  or  in  equity.* 

PETmont,  Hot  Faoti  on  Whieh  Protumption  Ariioi,  to  Bo  Ploadod.  —  In  such 
cases  payment  should  be  pleaded,  and  not  the  facts  from  which 
a  presumption  of  payment  arises.* 

on  account  for  goods,  wares,  and  mcr-  more,  5  Johns.  Ch.  (N.  Y.)  550;  Black- 

chandise  sold  and  delivered.     Defend-  burn  v.  Squib,  Peck  (Tenn.)  64;  Carter 

ant's  answer  denied  '*  that  he  is  to  the  v.  Wolfe,  i  Heisk.  (Tenn.)  694. 

best  of  his  knowledge  and  belief  in-  As  to  the  Requisites  of  a  Plea  Taking 

debted  to  the  plaintiff  as  stated  in  h:'s  Advantage  of  the  Statute  of  Limitations^ 

petition."    This  was  held  to  be  insuffi-  see  article  Limitations,  vol.  13,  p.  214 

cient.      The  court  said:    ''Under  the  et  seq, 

rule  prescribed  by  section  125  of  the  Wliat  Snfloiont  Plea — IlliistratioiL  — 
code,  subsections  2,  3,  the  answer  in  In  an  action  by  one  purchasing  land 
this  case  is  clearly  defective.  It  con-  from  a  mortgagee  before  condition 
tains  neither  a  denial  of  the  allegations  broken,  against  the  mortgagor  in  pos- 
of  the  petition  or  of  any  knowledge  or  session,  to  recover  possession  of  the 
information  thereof  sufficient  to  form  land,  an  answer  by  the  mortgagor 
a  belief,  nor  does  it  set  forth  new  mat-  **  that  the  plaintiff  has  not  brought  his 
ter  constituting  a  defense.  The  plain-  action  within  the  time  prescribed  by  law, 
tiff*s  allegation  implies  something  more  and  the  same  is  barred  by  the  statute 
than  a  general  charge  of  the  indebted-  of  limitations,"  is  sufficient  to  set  up 
ness  of  the  defendant.  Its  import  is  the  defense  of  payment  presumed  after 
(hat  the  plaintiff  sold  and  delivered  to  ten  years  under  section  19,  c.  65,  Rev. 
him  each  of  the  articles  of  merchandise  Code  North  Carolina.  Pemberton  v. 
enumerated  in  the  account  filed,  at  the  Simmons,  100  N.  Car.  316. 
times  and  for  the  prices  therein  stated.  And  although  a  defendant  in  an  ac- 
The  answer  controverts  neither  the  tion  to  foreclose  a  mortgage  does  not, 
sale,  nor  the  delivery,  nor  the  value  of  in  his  answer,  directly  insist  on  a  pre- 
the  goods,  but  simply  denies  that  he  is  sumption  of  payment  but  declares  his 
indebted  as  stated  in  the  petition,  ignorance  of  the  fact,  but  does  insist  00 
Every  item  in  the  account  might  be  his  having  a  complete  title  to  the  prem- 
correct  except  a  single  one  of  incon-  ises  mortgaged  to  secure  the  debt, 
siderable  value,  and  yet  the  answer  in  having  purchased  bona  fide  from  the 
its  present  form  would  be  literally  true,  mortgagor  without  notice,  and  been  in 
If  this  practice  were  tolerated  the  quiet  possession  for  above  thirty  years, 
plaintiff  might  In  all  similar  cases  be  it  was  held  that  this  was  sufficient 
put  to  the  trouble  and  expense  of  prov-  to  entitle  him  to  raise  at  the  hearing 
ing  that  which  the  defendant  would  the  objection  of  presumption  of  pay- 
not  and  could  not  upon  hi&  oath  deny,  ment  of  the  mortgage  debt.  Gile» 
Such  generality  and  vagueness  of  v,  Baremore,  5  Johns.  Ch.  (N.  Y.) 
pleading  is  opposed  to  all  the  pro-  550.  Ir  should  be  noted,  however, 
visions  of  the  civil  code  regulating  the  that  in  the  latter  case  Chancellor 
subject.*'  Kent  held  that  presumptions  of  pay- 

1.  Fargo  First  Nat.  Bank  z/.  Roberts,  ment  founded  on  lapse  of  time  are 
2  N.  Dak.  195.  matters  of  evidence  and  not  in  most 

2.  Tibbs  V,  Clark,  5  T.  B.  Mon.  (Ky.)  case?  proprio  jure  matters  of  plea  in 
526;   Pattison  v.  Taylor.  8  Barb.   (N.  bar. 

Y.)  250:  Fellers  v.  Lee,  2  Barb.  (N.  Y.)  8.  Stanley     v.     McKinzer,     7     Lea 

488;    Pemberton  v,  Simmons,   100  N.  (Tenn.)  454. 

Car.  316;  Stanley  v.  McKinzer.  7  Lea  4.  Pattison  v.  Taylor,  8  Barb.  (N.  Y.) 

(Tenn.)  454.     And  see  Giles  v.  Bare-  250. 
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9.  Payment  in  Kanner  Other  than  as  Provided  Per  in  Contract  — 
a.  In  General.  —  It  is  believed  that  in  all  cases  where  the  pay- 
ment  relied  upon  has  not  been  made  strictly  according  to  the  terms 
of  the  contract  itself,  there  should  be  a  distinct  averment  that  the 
debt  or  demand  sued  on  was  satisfied  in  the  manner  set  forth.  ^ 

b.  Payment  in  Property.  —  Where  the  plea  is  payment  in 
property,  it  should  be  averred  that  the  defendant's  acts  of  perform- 
ance were  accepted  by  the  plaintiff  in  satisfaction  of  the  contract.* 
But  in  considering  this  proposition,  the  authorities  which  hold 
broadly  that  evidence  of  a  delivery  of  property  is  admissible  under 
a  general  plea  of  payment  in  an  action  on  a  contract  to  pay 
money  '  should  not  be  lost  sight  of,^  though  in  all  such  cases  it 

It  It  Hot  Ifeewitry  that  the  presump-  makes  it  good  evidence  under  the  plea 

tlon  of  payment  should  be  specially  set  of  payment.     Richabaugh  v,  Dugan,  7 

up  bj  plea.     It  is  sufficient  that  the  de-  Pa.  St.  394. 

fense  of  payment  is  so  interposed,  un-  In  an  Action  of  Asramptit  for  Ooodo  Sold 

der  which  the  defendant  is  entitled  to  and  delivered  a  plea  that  the  defendant 

the  benefit  of  any  evidence  by  way  of  paid  the  debt  by  a  deed  of  land  with 

presumption  that  properly  arises  in  the  general  warranty,  which  the  defend- 

case.    Sheldon   v,   Heaton,   22   N.   Y.  ant    received  in    payment,    is    valid. 

App.  Div.  308.  Miller  v.  Young,  2  Cranch  (C.  C.)  53. 

1.  A  Ploa  AMorting  thftt  a  Hoto  Snod  On  On  Complaint  bj  an  Szoontor  on  a  Ihio 

was  indorsed  to  the   plaintiff   by   the  BiU  the  defendant  answered  that  he  had 

payee  for  the  sole  purpose  of  discharg-  paid  the  deceased  the  full  amount  of 

ing  a  particular  note  made  by  him  to  a  principal  and  interest  due,  "  and  the 

third  party,  and  that  the  payee  after  sum    of   money   was    paid    in   goods, 

maturity  directed    the  maker  to   pay  wares,  and  merchandise,  and  was  paid 

the  money  to  said  third  party,  whicn  in  full   satisfaction  of  said  note,  and 

accordingly  was  done,  is  insufficient  in  was  so  received  by  the  decedent  in  his 

that  it   omits   an  averment  that    the  lifetime."     It  was  held  that  this  an- 

payment  was  made  to  the  third  party  swer  was  good  and  in  form  a  plea  of 

in  satisfaction  of  the   particular  note  payment,  and  also  that  it  was  substan- 

which  it  was  the  object  of  the  indorse-  tially  a  good  answer  of  accord  and  sat- 

ment  to  discharge.    Alsobrook  t^.  Desh-  isfaction.     Hart  v.  Crawford,  41  Ind. 

ler,  10  Ala.  698.  197. 

In  an  Aetion  by  tho  Indonor  of  a  Prom-  In   an  Aetion  on  a  Promliiorj  Voto 

iMory  Voto  to  recover  money  paid  by  Boonrod  by  Kortgago  on  real  estate,  the 

him  as  such  indorser,  an  answer  that  defendant  alleged  in  his  plea  that  the 

plaintiff  had  been  fully  paid  by  moneys  plaintiff,  having  proceeded  to  foreclose 

received  from  the  estate  of  the  deceased  the  mortgage,  and  before  the  day  of 

maker  of  the  note  is  bad,  if  it  does  not  sale  of  the  property  embraced  therein, 

aver  that  such  moneys  were  received  when  the  defendant  was  making  and 

by  the  plaintiff    under  circumstances  could  make  arrangements  to  have  the 

rendering  him  indebted  to  the  estate  property  bring  its  value   and  to  pay 

therefor,  and  that  it  had  been  agreed  said  debt,  agreed  with  defendant  that 

that  such  indebtedness  of  the  plaintiff  he  (plaintiff)  would  attend  said  sale  and 

to  the  estate  should  operate  as  a  pay-  buy  the  property  in  at  an  amount  suffix 

ment  of  the  money  sued  for  in  the  com-  cient  to  pay  the  debt,  and  would  take 

plaint.    Johnson  v,  Breedlove,  72  Ind.  and  did  then  and  there  accept  the  same 

368.  for  the  balance  due  upon  the  said  debt. 

8.  Whiitington  v,  Roberts,  4  T.  B.  This  was  held  a  sufficient  allegation  of 

Mon.  (Ky.)  173;  Watkinson  v.  Ingles-  payment.  Baerv.  Christian,  83  Ga.  322. 

by,  5  Johns.  (N.  Y.)  390;  Richabaugh  S.  See  infra^  V.  Evidence  Admissible 

V.  Dugan,  7  Pa.  St.  394;  Steiner  v.  Erie  under  Plea  0/  Payment, 

Dime  Sav.,  etc.,  Co.,  08  Pa.  St.  591.  4.  In  the  case  of  Louden  v,  Birt,  4 

It  If  tho  Diftinet  AgroomMit  of  tho  Ind.  570,  the  court  said:  *'  The  very 

Croditor  to  accept  the  thing  in  satisfac-  allegation  that  a  debt  had  been  fully 

tion  and  payment  of  the  debt  which  paid  in  a  manner  stipulated  in  a  previ* 
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would  certainly  be  essential  to  show  by  proof,  either  that  the 
delivery  of  property  was  made  pursuant  to  a  previous  agreement 
to  accept  it  in  satisfaction,  or  was  actually  or  in  point  of  fact  so 
made  and  accepted ;  ^  and  if  necessary  to  show  it  in  proof,  it 
would  seem  that  it  should  be  necessary  to  allege  it.* 

c.  Payment  by  Check,  Draft,  or  Note  —  (0  /»  General,  — 
Where  a  payment  is  alleged  to  have  been  made  by  a  check,  bill 
of  exchange,  or  promissory  note,  it  should  be  distinctly  averred 
that  the  plaintiff  accepted  the  instrument  in  satisfaction  and  dis- 
charge of  the  debt  sued  on.' 

BiU  OiTon  or  Toadorod.  —  A  plea  that  a  bill  of  exchange  was  given 
or  tendered  in  payment  and  satisfaction  of  a  debt  is  not  good 
unless  it  is  also  stated  to  have  been  received  or  accepted  in  pay- 
ment and  satisfaction.** 

Chook  or  Koto  Aeooptod.  —  An  averment  that  a  check  was  accepted 
and  a  receipt  in  regular  form  given  therefor  is  not  equivalent  to 
an  allegation  of  payment ;  *  nor  does  an  averment  that  the 
defendant  had  given  his  negotiable  promissory  note  to  the  plain- 

OU8    agreement  between    the    parties  persons  and    accepted  by  the  latter, 

would  seem  to  [imply  an  acceptance  of  aggregating  said  amount,  which  were 

the    thing    delivered  or  furnished  in  accepted  by  the  principal  in  payment 

payment."  thereof,    the    plaintiff    having    subse- 

1.  See  Richabaugh  v,  Dugan,  7  Pa.  quently  indorsed  them  over  to  other 

St.  304.  persons  unknown  who  were  still  the 

8.  Lent  v.  New  York,  etc.,  R.  Co.,  liolders  for  value,  and  that  the  drawer 

130  N.  Y.  504.  and  acceptor  of  said  bills  of  exchange 

8.  Arkansas,  —  Taylor  v.  Purcell,  60  before  mentioned  were  still  liable  to 

Ark.  606;  Blunt  v,  Williams,  27  Ark.  pay  the  same;  the  plea  was  held  to  be 

374.  good.     Maillard  v.  Argylc,  i  Dowl.  & 

Connecticut,  —  See      Morehouse      v,  L.  536,  6  Scott  N.  R.  Q38. 

Northrop,  33  Conn.  380.  Anthority   to    Draw    for   Amoimt.  — 

Kentucky,  —  Read    v.    Dickerson,   9  Where  defendant's  plea  consists  of  alle- 

Ky.  L.  Rep.  534.  gations  to  the  effect  that  he  authorized 

New  York,  —  Hughes  v,  Wheeler,  8  the  plaintiffs    to  draw  on   designated 

Cow.  (N.  Y.)  77.    And  see  Albany  City  parties  for  the  amount  of  defendant's 

F.  Ins.  Co.  V,  Devendorf,  43  Barb.  (N.  indebtedness  to  the  plaintiffs,  it  must 

Y.)444.  also  be  alleged  to  constitute  a  valid  de- 

Pennsylvania,  —  Loux    v.    Fox,     171  fense  that  such  order  and  authorization 

Pa.  St.  68.  was  accepted  by  the  plaintiffs  in  pay* 

Texas,  —  McGuire    v,    Bidwell,    64  ment  of  the  indebtedness.     Brandt  v, 

Tex.  43.  Thurber,  i  Tex.  App.  Civ.  Cas.,  ^  640. 

United  States,  —  Homas    v,   M'Con-  AUogation  of  Payinent  by  the  Szocatloii 

nell,  3  McLean  (U.  S.)  381.  of  Dood  of  Trust.  —  A  plea  which  avers 

England.  —  Drake  v,  Mitchell,  3  East  payment  of  a  note  by  the  execution  of 

251;  Hough  V,  May,  4  Ad.  &  El.  954,  a  deed  of  trust  given  to  secure  its  pay- 

31  E.  C.   L.  235.    And  see  Emblin  v,  ment,  is  bad.     Brokaw  v.  Kelsey,  20 

Dannell,  i  Dowl.  &  L.  591.  111.  303.     **  It  is  very  plain,'*  said  the 

In  an  Aotion  of  Aisnmpiit  fbr  Work  court  in  this  case,  with  reference  to  the 

and  Labor  the  defendant    pleaded  as  facts  alleged  to   constitute    payment, 

to  £250  that  he  made  the   promises  **  that  this  is  not  a  payment  in  fact  or 

jointly  with  two    other    persons,  and  in  law.     It  is   the  usual  security  on  a 

that  afterwards  and    before  the  com-  loan  of  money;  it  is  not  satisfaction  of 

mencement  of  the  suit  such  other  per-  a  debt  due,  but  security  merely." 

sons  for  themselves  and  the  defendant  4.  Drake  v,  Mitchell,  3  East  251. 

delivered  to  the  plaintiff  bills  of  ex-  6.  Loux  v.  Fox,  171  Pa.  St.  68,  37  W. 

change  drawn  by  one  of  such  other  N.  C.  (Pa.)  278. 
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tiff,  which  the  latter  accepted  on  account  of  his  demand,  constitute 
a  valid  plea  of  payment.* 

(2)  Payment  in  Suspension.  —  A  plea  of  the  delivery  and  receipt 
of  a  bill  of  exchange  for  and  on  account  of  and  in  payment  and 
discharge  of  a  debt,  and  the  causes  of  action  in  respect  thereof, 
has  been  held  a  plea  of  suspension  only,  and  not  one  in  absolute 
payment  and  extinction  of  the  debt.* 

tetiifibetioii  —  Paymont.  —  Where  it  is  alleged  that  a  check,  draft,  or 
note  was  accepted  in  full  satisfaction  and  discharge  of  a  debt,  it 
is  not,  of  course,  necessary  to  allege  that  such  instrument  has 
been  paid.  And  a  plea  of  the  delivery  to  a  creditor  in  payment 
of  a  debt  of  a  check  or  other  similar  instrument  which  had  been 
actually  collected  by  and  paid  to  him,  would  doubtless  dispense 
with  an  averment  that  the  check  had  been  accepted  in  payment 
and  discharge.  In  some  cases,  indeed,  the  rule  is  stated  in  the 
alternative  of  alleging  acceptance  in  full  satisfaction,  or  that  the 
instrument  assigned  had  been  actually  paid,  —  the  plea  of  pay- 
ment in  such  cases  being  total  or  pro  tanto  according  to  the 
circumstances.* 

1.  Hughes  V.  Wheeler,  8  Cow.  (N.  Y.)  promises  jointly  with  C  and  D;  that 
77;  First  Nat.  Bank  v,  Pritchard,  2  before  the  commencement  of  the  suit 
Tex.  App.  Civ.  Cas.,  ^  130.  C  and  D  for  themselves,  and  B,  de- 
ft. M'Dowall  V,  Boyd,  6  Dowl.  &  L.  livered  to  A  divers  bills  of  exchange 
149,  2  B.  C.  Rep.  298, 12  Jur.  980,  17  L.  amounting  to  £250,  which  bills  were 
J.  Q.  B.  295.  so  delivered  by  C  and  D  to  A,  and 
Faymtnt  "In  8iifp«iisieiL"  —  In  the  by  A  taken  and  received  for  and 
case  of  Stedman  v,  Gooch,  i  Esp.  N.  on  account  of  the  said  sum  of  £250 
P.  5,  Lord  Kenyon  ^aid  the  law  was  parcel,  etc.,  and  in  payment  thereof; 
clear  '*  that  if,  in  payment  of  a  debt,  that  A  afterwards  indorsed  the  bills 
the  creditor  is  content  to  take  a  bill  or  to  E,  who  at  the  time  of  the  com- 
note  payable  at  a  future  day,  he  cannot  mencement  of  the  suit  was  and  still 
legally  commence  an  action  on  his  is  holder  thereof  for  value.  This  plea 
original  debt  until  such  bill  or  note  be-  was  specially  demurred  to  for  dupli- 
comes  payable,  and  default  is  made  in  city,  but  it  was  held  that  the  plea 
the  payment;  but  that  if  such  bill  or  was  not  double,  inasmuch  as  the  word 
note  is  of  no  value,  as  if,  for  example,  '*  payment,"  taken  with  the  context, 
drawn  on  a  person  who  has  no  effects  of  did  not  import  payment  in  satisfaction, 
the  drawer's  in  his  hands,  and  who  And  see  Heath  v.  White,  3  Utah  474. 
therefore  refuses  it,  in  such  case  he  8.  StatameiLt  of  Bole  in  AltematiTO.  — 
may  consider  it  as  waste  paper,  and  Where  the  plea  alleges  that  the  payee 
resort  to  his  original  demand,  and  sue  of  a  note  received  another  note  and 
the  debtor  on  it; "  thereby  implying,  mortgage  to  be  applied  on  the  first 
said  Tindal,  C.  J.,  in  Maillard  v,  Argyle,  note,  the  proper  construction  is  that  the 
6  M.  &  G.  40,  46  E.  C.  L.  40,  that  the  proceeds  of  the  note  and  mortgage  are 
word  **  payment  '*  in  a  plea  **  does  not  to  be  so  applied  when  received.  To 
necessarily  mean  payment  in  satisfac-  make  such  a  plea  good  it  is  therefore 
tion  and  discharge,  but  may  be  used,  [as  necessary  to  aver  the  receipt  of  pro- 
in  Stedman  v.  Gooch,  supra^  in  its  popu-  ceeds  or  an  actual  acceptance  of  a  sec- 
lar  sense.'*  And  see  also  to  the  effect  ond  note  and  mortgage  in  payment  of 
that  the  word'*  payment  "in  a  plea  may  the  first.  Homas  v.  M'Connell,  3  Mc- 
be  used  in  a  sense  different  from  that  Lean  (U.  S.)  381.  And  see  Taylor  v. 
of  **  discharge,"  the  case  of  Maillard  r.  Purcell,  60  Ark.  606. 
Argyle,  6  M.  h.  G.  401,  46  E.  C.  L.  40,  Where  in  an  action  on  a  promissory 
where  in  an  action  of  assumpsit  by  A  note  the  defendant  claims  credit  for 
against  B,  B  pleaded  as  to  the  sum  a  payment  made  by  check,  he  must 
of  £250  parcel,  etc.,  that  he  made  the  allege  and  prove  something  more  than 
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10.  Payment  by  Stranger.  —  A  payment  by  a  stranger,  between 
whom  and  the  defendant  there  is  no  privity,  cannot  be  pleaded 
by  the  latter  in  bar  of  a  suit  for  his  own  debt.^ 

But  BfttiBliMtion  by  Ono  of  Two  Joint  TortfeMort  may  be  pleaded  in  bar 
to  an  action  against  the  other.* 

11.  Payment  as  Oamiahee.  —  The  plea  of  payment  as  garnishee 
is  a  good  plea,  and  may  operate  as  a  complete  defense  or  a  pay- 
ment/r^  taf:fo  as  the  case  may  be.* 

Saoh  a  Plea  Shonld  Show  that  the  garnishee  answered  on  oath,  and 
admitted  his  indebtedness,  and  that  his  answer  was  predicated 
upon  the  very  debt  in  present  controversy.^ 

jorigdietion  of  Court.  —  The  plea  should  also,  it  is  believed,  allege 
that  the  court  rendering  the  judgment  in  garnishment  had  juris- 
diction of  the  proceedings.* 

12.  Payment  to  Agent.  —  Where  a  payment  has  been  made  to 
a  person  other  than  the  one  to  whom  it  is  primarily  due,  the 
authority  of  the  former  to  accept  it  for  the  latter  should  be 
specifically  averred.^ 

the  mere  giving  of  the  check.      He  property  of  the  plaintiff  in  the  original 

must  show  that  the  check  was  paid  or  suit.     Bleakley  v.  White.  4  Paige  (N. 

accepted  in  payment*  or,  if  not  paid,  Y.)  654. 

that  it  was  because  of  plaintiff's  fault  8.  Knapp  v.   Roche,   94  N.  Y.  333. 

or  neglect.     Read  v,  Dickerson,  9  Ky.  And  see  Livingston  v.  Bishop,  i  Johns. 

L.  Rep.  534.  (N.  Y.)  291;    Thomas  v.   Rumsey,  6 

1.  Bleakley  I/.  White,  4  Paige  (N.  Y.)  Johns.   (N.   Y.)  31;    Barrett  v.  Third 

654;   Atlantic  Dock  Co.  v.  New  York,  Ave.   R.  Co.,  ±s  N.  Y.  635;  Woods  t^. 

53  N.  Y.  64.     And  see  Edgecombe  v.  Pangburn,  75  N.  Y.  498. 

Rodd,  I  Smith  515;    Clow  v.  Borst,  6  8.  Parks  v.  State  Nat.  Bank,  (Tex. 

Johns.  (N.  Y.)  37;   Daniels  v,  Hallen-  Civ.  App.  1896)34  S.  W.  Rep.  1044* 

beck,  19  Wend.  (N.  Y.)  408;  Goldstein  Action  by  Tmitae  in  Bankrnptoy.—  In 

V.   Smiley,    168    111.  438;   Simpson   v.  an  action  by  a  trustee  in  insolvency  for 

Eggington,    10    Exch.   845:    Kemp  v.  a  debt  due  his  insolvent  for  building  a 

Balls,  10  Exch.  607;  Grymes  v.  Blofield,  schooner,  defendant  alleged  that  the  in- 

Cro.  Eliz.  541.  solvent  had  drawn  an  order  on  him  for 

In  an  action  for  money  had  and  re-  the    amount  of  his  indebtedness,   on 

ceived,    where   the  only  answer  is  a  which  the  payees  recovered  a  judgment 

general  denial,  proof  of  payment  by  against  defendant,  which  he  paid;  and 

another  than  the  defendant,  and  not  for  that  by  reason  thereof  defendant  was 

him  or  on  his  account,  is  not  admis-  not  indebted  to  the  insolvent.     It  was 

sible.     State  Nat.  Bank  v.  Quinton,  57  held  that  the  answer  sufficiently  aU 

Kan.  750.     Indeed,  although  payment  leged  that  defendant  had  paid  the  debt. 

was  specially  pleaded,  evidence  of  the  Carroll  v.  Weaver,  65  Conn.  76. 

circumstances  above  referred  to  would  4,  Reed    r.    Cage,  4    How.   (Miss.) 

not  be  admissible,  because  not  consti-  253. 

tuting  payment  in  law.  5.  Minor  v.  Rogers  Coal  Co.,  25  Mo. 

Wlure  the  Complainant  Had  Boon  Sued  App.  78. 
for  False  Impirlionmont  for  an  act  done  Time  of  Proooodings  in  CNunishmont.  — 
by  him  in  the  discharge  of  his  duty  as  It  has  been  held  not  material  in  such 
a  municipal  police  officer,  and  after-  cases  that  the  proceedings  in  garnish- 
wards  recovered  a  judgment  for  costs  ment  were  subsequent  to  the  institu- 
against  the  plaintiff  in  that  suit,  which  tion  of  the  suit  in  which  the  answer 
costs  were  subsequently  paid  to  the  setting  up  the  payment  in  garnishment 
complainant  bv  the  corporation  of  the  is  filed.  Minor  v,  Rogers  Coal  Co.,  25 
city  as  a  gratuity,  it  was  held  that  such  Mo.  App.  78. 

payment  could  not  be  pleaded  in  bar  to  6.  Offley  v.  Clay,  2  M.  &  G.  172,  40 

a  suit  to  recover  the  costs  out  of  the  E.  C.  L.  317. 
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13.  Payment  to  Assignor.  —  In  an  action  by  the  assignee  of  a 
written  instrument,  a  plea  of  payment  to  the  assignor  should 
show  that  such  payment  was  made  before  notice  of  the  assign- 
ment.* Or,  in  the  case  of  a  negotiable  note,  alleged  to  have  been 
paid  by  the  notes  of  third  persons  before  the  assignment,  it  should 
be  averred  that  the  plaintiff  assignee  took  the  note  with  knowl- 
edge or  notice  that  it  had  been  paid.* 

14.  Payment  After  Breach.  —  In  an  action  on  a  contract  to  pay 
money  on  a  specified  day,  a  plea  of  payment  at  a  subsequent  day 
is  not  a  good  plea  without  an  averment  that  the  amount  so  paid 
was  the  whole  sum  then  due.' 

But     Whero     f%jmmiX    QoneraUy    It  held  that  the  plea  was  bad  in  not  aver- 

FlMdad,  a  payment  to  an   authorized  ring  that  the  wife  was  authorized  by 

agent  might  be    shown   in   evidence,  the  plaintiff  to  receive  payment.     Offley 

Spann  v.  Glass,  35  Tex.  761,  v.  Clay,  2  M.  &  G.  172,  40  E.  C.  L.  317. 

Pftymflnt  of  "  Amennt  Demanded  Before  And  see  Thrasher  v.  Tuttle,  22  Me. 

floit.''  —  A  plea  of  payment  that  defend-  335. 

ant,    before    commencement    of     the        Payment  of  Kote — Failnre  to  Aver  that 

action,  fully  paid  the  amount  then  de-  Agent  Wat  in  Poiteefion.  —  A  plea  in  an 

manded  by  plainti£f*s  agent,  is  not  a  action  on  a  promissory  note  alleging 

good  plea  of  payment,  and  is  not  equiv-  payment  to  an  agent  of  the   plaintiff 

alent  to  an  averment  that  the  demand  '*  authorized  to  receive  payment  of  said 

sued  upon  was  fully  paid  before  suit  note  *'  is  not  insufficient  because  not 

was    brought.       Toledo    Agricultural  averring  that  the  agent  was  in  actual 

Works  V,  Work,  70  Ind.  253.  possession  of  the   note  at  the  time  it 

Payment  to  Donee  by  Gift  Inter  YiTOi.  was  paid.     National  Bank  v,  Burt,  98 

—  In  a  suit   by  an  administrator  on  Ga.  380. 

certain  promissory  notes  and  to  fore-  1.  Indianapolis,  etc.,  R.  Co.  r.  Hyde, 

close  a  mortgage  securing  the  same,  an  122  Ind.   188;  Shriner  r.  Lambom,  12 

answer  which  alleges  that  the   mort-  Md.  170. 

gagee  had  died  leaving  an  estate,  real  8.  Bradley  v.  Ward,  6  Blackf.  (Ind.) 

and  personal,  with  less  than  $500;  that  190.     And  see  Burbridge  v.  Manners,  3 

the    widow  had  paid  the  funeral  ex-  Campb.  193:  Dodd  v,  Edwards,  2  C.  & 

penses  and  the  expenses  of  decedent's  P.  602,  12  £.  C.  L.  283. 

last  illness;    that  just  before  his  death  Aetion  by  Indonee  A  BiU  of  Szohange 

the  decedent,  not  being  indebted  to  any  Againit  Aooeptor  —  Plea  of  Payment  to 

one,  gave  the  notes  in  suit  to  his  wife  Drawer. —  In    2    Chitty  on   Pleading, 

for  her  support,  and  that  the  defendant  (i6th  Am.   ed.)  337,  the  following  is 

had   paid  the   notes  sued  on  in  good  given  as  the  proper  form  of  a  plea  of 

faith  to  the  widow,  she  surrendering  payment  in  an  action  on  a  bill  of  ex- 

the  same  to  the  defendant  and  execut-  change    by  an    indorsee    against  the 

ing  a  release  of  the  mortgage,  is  bad  acceptor,  the  plea  setting  up  payment  to 

because  the  answer,   construed    as  a  drawer  and  showing  facts  to  make  it  a 

whole,  proceeded  on  the  theory  that  the  good  plea  of  payment  to  the  plaintiff: 

husband   in   his  lifetime    passed    the  **  That  after  the  said  bill  became  due, 

ownership  of  the  notes  and  mortgage  and  whilst  E.   F.  (the  drawer)  was  the 

to  his  wife  by  a  gift  inter  vivos^  and  no  holder  thereof,  the  defendant  satisfied 

delivery  of  the  notes  by  the  husband  and  discharged  the  said  bill  and  the 

to  the  wife  is  averred  in  the  pleading,  claim  of  the  said  E.  F.  upon  the  same, 

Bingham  v.  Stage,  123  Ind.  281.  and   all  causes  of    action  in    respect 

Aetion  bjHnsband  —  Payment  to  Wilb.  thereof,  by  payment  to  th£  said  E.  F.; 

—  Thus,  where  to  a  count  for  work  and  the  said  E.  F.  first  indorsed  the 
done  and  attendance  given  by  a  person  said  bill  to  the  plaintiff,  and  the  plain- 
then  and  still  the  wife  of  the  plaintiff,  tiff  first  took  and  received  the  same 
for  the  defendants  and  at  their  request,  after  the  said  payment  thereof.*' 

the  defendants  pleaded  payments  made  8.  U.  S.  v,  Gurney,  4  Cranch  (U.  S.) 

from  time  to  time  to  the  wife,  and  ac-  333;  M'Waters  v.  Draper,  5T.  B.  Mon. 

ceptance  by  her  in  satisfaction  of  the  (Ky.)    404;    Young  v.    Park,   6  J.   J. 

cause  of  action  and  damages,  it  was  Marsh.  (Ky.)  540. 
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15.  Payment  After  Action  Broaght.  —  Payment  after  action 
brought  must  be  pleaded  in  full  of  debt,  damages,  and  costs,  to 
be  available  in  bar  of  the  action/  and  should  for  such  purpose, 
it  has  been  held,  be  specially  pleaded  puis  darrein  continuance.^ 

Payment  in  InUrral  AUowod  for  Filing  Aniwor.  —  Where  the  payment 
is  made  after  the  institution  of  the  suit,  but  before  the  expiration 
of  the  time  allowed  for  the  filing  of  the  answer,  the  plea  has  rela- 
tion back  only  to  the  date  of  its  interposition,  and  not  to  the 
commencement  of  the  action.' 

16.  Payment  to  One  of  Several  Joint  Plaintifb.  —  A  payment  to 
one  of  two  joint  plaintiffs  may,  in  general,  be  pleaded  as  a  pay- 
ment to  both.* 

A  Payment  by  One  of  Sororal  Jointly  Liable  may  be  pleaded  as  a  payment 
by  another  joint  obligor  when  sued  on  the  joint  indebtedness.* 

17.  Conolniion  of  Plea.  —  Inasmuch  as  a  plea  of  payment  is 
usually  regarded  as  one  introducing  new  matter,  the  general  rule 
of  the  common  law  has  been  said  to  be  that  such  a  plea  should 

Payment  On  and  After  the  Day. —  **  That  after  action  he  (defendant)  sat- 
"**  There  are  two  kinds  of  pleas  of  pay-  isfied  and  discharged  the  plaintiff's 
ment  well  known  to  the  books/'  said  claim  (and  all  damages  and  costs  in 
Mills,  J.,  in  Whittington  v.  Roberts,  4  respect  thereof)  by  payment." 
T.  B.  Mon.  <Ky.)  173,  '*  payment  at  the  Plea  ef  Payment  and  Aeoeptanoe  in  Fnll 
day  and  payment  after  the  day.  The  ef  All  Dainagei.  —  It  has  been  held, 
first  cannot  be  relied  on  or  enforced  however,  that  a  plea  of  part  payment, 
by  bill  in  equity.  *  *  *  but  the  after  action  brought,  in  that  the  def end- 
rule  with  regard  to  payment  after  ant  paid,  and  the  plaintiff  accepted,  fifty 
the  day  is  different.  *  *  *  Pay-  pounds  in  full  satisfaction  and  discharge 
ment  after  the  day  was  a  plea  un-  of  the  defendant's  promise  as  to  fifty 
known  to  the  common  law  and  could  pounds,  and  of  all  damages  by  plaintiff 
not  there  be  made.  Then  the  only  re-  sustained  by  reason  of  the  nonperform- 
lief  was  an  application  to  the  chancel-  ance  of  such  promise  (not  mentioning 
lor  to  enforce  the  plea."  And  to  the  costs),  which  the  plaintiff  took  and  re- 
effect  that  payment  after  the  day  was  ceived  in  full  satisfaction  and  dis- 
not  pleadable  at  common  law,  see  charge,  was  good.  Corbett  v,  Swin- 
Craig  ».  Whips,  i  Dana  (Ky.)  375;  bume,  8  Ad.  &  El.  673,  35  E.  C.  L. 
Gearhart  v,  Olmstead,  7    Dana  (Ky.)  494. 

441.     Payment  after  the  day  is  plead-  Where  Two  Soitf  Are  Pending  for  the 

able  in  Kentucky  by  statute.     Craig  v,  BeooTery  of  the  Same    Indebteoneet,    a 

Whips,  I  Dana  (Ky.)  375.  judgment  in    one  and   a  satisfaction 

Allegation  of  Day  on  Which  Payment  thereof  cannot  be  pleaded  in  bar  of  the 

Hade. —  If  payment  is  alleged  to  have  other  without  a  payment  of  the  costs, 

been  made  after  the  cause  of  action  Stevens  v,  Briggs,  14  Vt.  44.     And  see 

accrued,  it  is  immaterial  that  the  day  in  general  article  Another  Suit  Pend- 

actually  specified  is  a  day  before  the  ing.  vol.  i,  p.  750. 

cause  of  action  accrued.     Beesley    v.  8.  Toppan  v.  Jenness,  2i  N.  H.  232. 

DoUey,  6  Bing.  N.  Cas.  37,  37  E.  C.  L.  Sec    generally    article  Puis    Darrein 

271,  8  Scott  243.    **  The  allegation  that  Continuance. 

the  payment  was  made  after  the  cause  8.  Bronner  Brick  Co.  v,  M.  M.  Cauda 

of  action  accrued,"  said  Tindal,  C.  J.,  Co.,  18  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 

in  this  case,  **  renders  it  unnecessary  681. 

to  specify  any  particular  day."  4.  Farrar  f.  Hutchinson,  9  Ad.  &  El. 

1.  Goings  V.  Mills,  i  Ark.  11.  641.  36  E.  C.  L.  227.     And  see  Porter 

Payment  After  Action  Brought.  —  In  2  v.  Taylor,  6  M.  &  S.  156. 

Chitty    on    Pleadings  (i6th   Am.   ed.)  6.  Beaumont  v,  Greathead.   2  C.  B. 

446,  this  is  given  as  the  proper  form  of  494,  52  E.  C.  L.  494;  Mitchell  v.  Gibbes, 

a  plea  of  payment  after  action  brought:  2  Bay  (S.  Car.)  475. 
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conclude  with  a  verification  and  not  **to  the  country."  * 

Bat  M  a  Pita  of  Paymtat  Booe  Vol  Alwftji  Introdveo  Vow  lUttor,  as  where 
the  allegation  is  payment  before  breach  and  in  accordance  with 
the  terms  of  the  contract,  such  a  plea  should,  on  principle,  in 
such  instances  conclude  to  the  country,  and  this  is  the  doctrine 
of  the  best  considered  cases.' 

OonoloiioA  **  to  Conatry.*'  —  Other  authorities,  however,  lay  down 
the  proposition  broadly  that  a  plea  of  payment  should  conclude 
to  the  country.' 

Bootrino  that  Conolaiion  Xoro  lUttor  of  Form.  —  By  some  of  the  more 
modern  adjudications  under  a  policy  of  greater  liberality  in 
matters  of  form,  it  has  been  held  that  though  the  conclusion  of  a 
plea  of  payment  should  be  improper,  such  an  irregularity  would 
not  be  allowed  to  defeat  the  ends  of  justice.* 

1.  Ensall  V.  Smith,  i  C.   M.   &  R.  In  the  case  of  Ensall  v.  Smith,  i  C. 

522;     Kennedy    v.    Pickering,    Minor  M.  &  R.  522,  to  a  declaration  on  prom- 

(Ala.)   137;    hfadenbousch    v,    M'Rea,  ises  to  pay  on  request  the  defendant 

Gilmer  (Va.)  228.    And  see  Burgess  v.  pleaded  that  he  had  paid,  concluding 

Lloyd,  7  Md.  178;  McCart  v,  Regester,  to  the  country.     A  special  demurrer 

68  Md.  429.  was  sustained  by  the  court,  on   the 

Ooamoa-law  Bnlo — Yorifloatlon. —  In  ground  that  the  plea  should  have  con 

the  case  of  Ensall  v.  Smith,   i  C.  M.  eluded  with  a  verification. 

&  R.   522,  the    action  was  for  goods  Allogod  IMstiaotloa  Botwooa  Doht  and 

told  and  delivered  and  on  an  account  AMvmptit. —  In  the  case  of  Goodchild 

stated,  the  declaration   averring  that  r.  Pledge,  i  M.  &  W.  363,  which  was 

the  defendant  had  failed  to  pay  on  re-  an  action  of  debt  for  goods  sold  and 

quest.    The  plea  was  as  to  part  that  delivered,  the  plea  alleged  that  when 

the  defendant  had  paid  the  same,  as  to  the  debt  became  due  the   defendant 

the  residue  non^  assumpsit^   the  whole  paid  the  same,  concluding  to  the  coun- 

plea  concluding  to  the  country.    This  try,  and  the  court  held  upon  a  special 

was  held  bad  on  special  demurrer,  the  demurrer  that  the  plea  should  have 

decision  of  the  court  being  that  such  concluded  with  a  verification,  because 

a  plea  of   payment    should  conclude  it  was  unnecessary  to  allege  nonpay- 

with  an  offer  to  verify  and  not  to  the  ment  in  an  action  of  debt,  such  an 

country.  allegation  in  an  action  of  debt  being 

The  case  of  Goodchild  v.  Pledge,  i  mere  form  and  not  traversable,  while 

M.  &  W.  363,  was  an  action  of  debt  in  in  an  action  of  assumpsit  such  an  aile- 

the  sum  of  twenty  pounds  for  goods  gation  is  necessary.    This  distinction 

sold  and  delivered.     The  plea  was  that  it  may  be  observed  has  not  always 

before  commencement  of  the  suit  and  been  maintained,  the  allegation  being, 

when   the  said   sum  claimed  became  by    some     authorities,    regarded     as 

due  and  payable,  the  defendant  paid  necessary    in    both    actions.      Doug- 

the  said  sum  according  to  his  contract  lass    v.  Central  Land  Co.,  12  W.  Va. 

and  liability,  concluding  to  the  coun-  508. 

try.  This  plea  was  held  bad  on  spe-  8.  Henderson  v,  Southall,  4  Call 
cial  demurrer  for  not  concluding  with  (Va.)  371;  Kinsley  v.  County  Ct.,  31 
a  verification.  But  it  seems  notimprob-  W.  Va.  464;  Douglass  v.  Central  Land 
able  that  the  court  in  this  case  lost  Co.,  12  W.  Va.  502. 
sight  of  the  distinction,  adverted  to  In  the  case  of  Henderson  v.  South- 
hereafter,  between  pleas  of  payment  all,  4  Call  (Va.)  371,  supra^  no  notice 
which  contain  new  matter  in  avoidance  seems  to  have  been  talcen  of  the  earlier 
and  those  which  do  not.  A  plea  of  case  of  Nadenbousch  v.  M'Rea,  Gilmer 
payment  when  the  debt  became  due  (Va.)  228,  supra^  maintaining  a  con- 
would,  we  should  say,  be  one  of  the  trary  position, 
latter  kind.  4,  Hamilton  v.  Coons,  5  Dana  (KyO. 

8.  Burgess  v,  Lloyd,  7  Md.  178;  Mc-  317;    Clarkson  v.   White,   3   B.   Mon. 

Cart  V.  Regester,  68  Md.  429.  (I^yO  376;  McCart  v,  Regester,  68  Md. 
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18.  Time  to  Plead  Payment.  —  In  an  action  on  a  bond  executed 
to  supersede  a  judgment  since  affirmed  by  a  court  of  last  resort, 
it  is  too  late  to  plead  payment  of  the  debt  before  the  institution 
of  the  original  suit.* 

19.  Joinder  with  Other  Pleas  —  a.  In  General.  —  Since  the 
abolition  of  the  common-law  rule  confining  a  defendant  to  one 
plea  at  a  time,  embracing  only  one  ground  of  defense,  there  may 
be  a  joinder  of  payment  with  other  pleas  filed  contemporaneously.* 
provided,  however,  the  joinder  of  pleas  is  not  within  the  con- 
demnation of  the  rule  against  inconsistent  defenses,  fully  con- 
sidered in  another  place.'  Thus  a  defendant  may  plead  both 
non  assumpsit  and  payment,*  or  he  may  join  payment  with  non 
assumpsit  and  set-off.*    And  in  an  action   on   a  judgment,  a 

429.      And   see    Hawkins    v.    Rapier,  1882,  p.  974)  it  is  provided  that  "  in  an 

Minor  (Ala.)  113.  action  upon  a  judgment  obtained  by 

Doctrine  that  Conoloiion  If  X«r«  Xatter  default  and  without  the  knowledge  of 

of  Form.  —  In  the  case  of  Clarkson  v.  the  defendant,  the  court  may  in  itsdis- 

White,  3  B.  Mon.  (Ky.)  376,  which  was  cretion   and    upon    such   terms  as    it 

an  action  of  covenant,  there  were  two  deems  reasonable  allow  the  defendant 

breaches  assigned  in  the  declaration,  to  »how  in  defense  any  payment,  satis- 

and  the  defendant  pleaded  payment,  faction,  or  extinguishment  of  the  claim 

with  a  verification,  to  the  first  breach,  prior  to  the  obtaining  of  such  judg- 

and    demurred    to    the    second.     The  meat." 

plaintiff  joined  in  the  demurrer  with-  Befenia  of  Payment  Aftor  Judgment  En- 
out  any  judgment  upon  it  or  replica-  tered. —  In  the  case  of  Teuber  v,  Schu- 
tion  to  the  plea;  the  jury  was  sworn  macher,  44  111.  App.  577,  where  judg- 
and  rendered  a  verdict  for  the  plaintiff,  ment  had  been  entered  upon  a  note, 
The  court,  after  adverting  to  the  fact  the  defendant  however  having  been 
that  the  plea  concluded  with  a  verifica-  permitted  to  come  in  and  defend,  it 
tion  and  that  the  form  given  by  some  was  held  that  evidence  of  payment  was 
authorities  concluded  to  the  country,  admissible  under  his  plea  of  the  gen- 
said:  *'  Whether  it  concludes  the  one  eral  issue. 

way  or  the  other  makes  no  difference  2.  Bates  r.  Halliday,  3  Ind.  159;  John- 

as  to  the  defense;  the  onus  is  still  upon  son  v,  Breedlove,  104  Ind.  521;  Taylor 

the  defendant,  and  the  same  proof  re-  v.  Weister,  i  Litt.  (Ky.)  355;  Crawford 

quired  in  either  case.     The  plaintiff  in  v,  Ellison,  i  Brev.  (S.  Car.)  378;  Ker- 

his  declaration  avers  that  the  money  shaw  v,  Robinson,   i    Brev.  (S.  Car.) 

is  not  paid;  the  defendant  in  bis  plea  380;    Wellsburg   First    Nat.    Bank  v.- 

alleges  payment;  and  the  true  issue  in  Kimberland.  16  W.  Va.  555;    Kinsley 

effect,  which  the  jury  try,  is  whether  v.  County  Ct.,  31  W.  Va.  464. 

the  payoient  has  been  made  or  not.  8.*  See    article    Answers    in    Code 

So  whether  the  plea  in  this  case  con-  Pleading,  vol.  i,  page  777.    And  see 

eludes  to  the  country  or  with  a  verifi-  also  Bell  v.  Brown,  22  Cal.  671;  Buhne 

cation  seems  to  be  a  matter  merely  of  v.  Corbett,  43  Cal.  264;  Bruce  v.  Burr, 

form.'*  67  N.  Y.  237;  Goodwin  r.  Wertheimcr, 

1.  Anderson  v.  Barry,  2  J.  J.  Marsh.  99  N.  Y.  149. 
(Ky.)  265.  Payment  with  General  Denial.  —  Pay- 
In  an  Aetion  of  Debt  on  a  Seoognimnoe  ment  may  be  pleaded  with  a  general 
of  Bail  given  by  the  maker  of  a  promis-  denial.  Such  a  joinder  of  pleas  is  not 
sory  note,  in  an  action  thereon  pending  prohibited  by  the  rule  against  incon- 
against  him  and  an  indorser,  the  surety  sistent  defenses.  Doran  v.  Dinsmore, 
on  the  recognizance  cannot  plead  pay-  20  How.  Pr.  (N.  Y.  Supreme  Ct.)  503; 
ment  of  the  note  by  the  indorser  after  Mott  v,  Burnett,  2  E.  D.  Smith  (N. 
judgment  against  the  maker.  Mechan-  Y.)  52. 
ics*  Bank  v.  Hazard,  13  Johns.  (N.  Y.)  4.  Kinsley  r.  County  Ct.,  31   W.  Va. 

357.  464. 

Aetion  on  Judgment  by  Defttnlt  nnder        6.  Wellsburg    First    Nat.    Bank    v. 
Statute.  —  In  Massachusetts  (Pub.  Sut.     Kimberland,  16  W.  Va.  555. 
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defendant  may  plead,  together  with  payment,  nul  tiel  record  and 
accord  and  satisfaction.^  And  it  has  also  been  held  that  after 
pleading  payment  a  party  may,  in  general,  set  up  by  supplemental 
pleading  any  act  of  the  plaintiff  by  which  the  debt  as  to  the 
defendant  may  have  been  extinguished.* 

b.  With  Improper  Matter.  —  It  has  been  decided  that  a 
plea  of  payment  will  not  be  held  bad  on  general  demurrer 
although  it  contains  also  two  items  of  set-off,  one  of  which  was 
clearly  inoperative  as  such.' 

20.  Actions  on  Bonds  and  Beoords.  —  At  common  law,  it  has  been 
held,  payment  was  not  a  good  plea  to  a  bond,  as  such  an  instru- 
ment could  not  be  discharged  except  by  instrument  under  seal.* 
Nor  was  such  a  plea  good  at  common  law  in  an  action  upon  a 
record,  because  payment  was  matter  in  pais J^  By  the  statute  of 
4  Anne,  c.  i6,  §  12,  however,  it  was  provided  that  **  where  any 
action  of  debt  shall  be  brought  upon  any  single  bill,  or  where 
action  of  debt  or  scire  facias  shall  be  brought  upon  any  judgment, 
if  the  defendant  hath  paid  the  money  due  upon  such  bill  or  judg- 
ment, such  payment  shall  and  may  be  pleaded  in  bar  of  such 
action  or  suit.**  And  the  doctrine  of  the  later  authorities,  it  is 
believed,  favors  in  such  cases  admission  of  the  plea  of  payment.* 

21.  Part  Payment — a.  In  General.  —  A  plea  of  part  payment 
of  the  debt  demanded  is  a  proper  plea,  and,  if  established,  a  good 
defense /r<7  tanto!' 

1.  Crawford  v.  Ellison,  i  Brev.  (S.  6.  Doctrine  of  Xodoni  Authoritlei. — 

Car.)  378;    Kershaw   v,   Robinson,    i  In  the  case  of  Craig  v.  Whips,  i  Dana 

Brev.  (S.  Car.)  380.  (Ky.) 375, Robertson, C.  J.,  said:  "There 

8.  Adle  r.  Mecoyer,  i  La.  Ann.  254.  can  be  no  doubt  that  solvit  ad  diem  was 

Where  in  an  action  against  a  surety  (at  common  law)  a  good  plea  in  bar  of 

the  defendant  pleaded  payment,  in  the  a  suit  on   a    bond  with  a  condition, 

first  instance,  he  was  held  to  be  not  But  there  are  authorities  tending  to 

precluded     from    setting    up    in    an  show  that  in  a  suit  on  a  single  bill, 

amended  answer  the  fact  of  an  exten-  payment  on  the  day  was  not  pleadable 

sion  of  time  granted  to  his  principal,  without    an    acquittance    under  seal, 

whereby  it  was  asserted  that  the  de-  See  Co.  Reports,  43^;   Cro.  El.   455- 

fendant  was  discharged  from  liability.  884.     Opposed,  however,  to  these  and 

Adle  V,  Metoyer,  i  La.  Ann.  254.  other  concurrent  authorities  may   be 

8.  Bates    r.   Halliday,   3    Ind.    159.  found  many  intimations  by  this  court, 

And  see  in  the  same  connection  the  fortified  by  long-established  practice  in 

case  of  Johnson  v.  Breedlove,  104  Ind.  this  state,  as  well  as  respectable  dicta 

521,  holding  generally  that  an  answer  elsewhere." 

alleging  payment  in  full  of  a  claim  7.  Florida,  —  Solary     v,     Stultz,    22 

sued  on  may  be  good  on   demurrer  Fla.  263. 

although    pleaded   with  other  matter  Illinois,  —  Sherman  v,  Gassett,  9  111. 

which  is  improper.  521. 

4.  Rhodes  v,  Chesson,  Busb.  L.  (N.  Maryland,  —  Bohr   v,  Anderson.   51 

Car.)  336.     See,   however,  dictum    of  Md.  205. 

Robertson,  C.  J.,  in  Craig  v.  Whips,  i  Minnesota, — Colter  v,  Greenhagen, 

Dana    (Ky.)    375,    referred    to    infra,  3  Minn.  126. 

where  it  is  stated  that  payment  was  a  New  Jersey,  —  Somerville  v,  Stewart, 

good   plea  at  common  law  to  a  bond  48  N.  J.  L.  117. 

with  condition.  Pita  of  Part  Pafmint.  —  An  answer  to 

6.  I  Chit,  on  PI.  (i6th  Am.  ed.)  512;  an  action  on  a  promissory  note  alleg- 

Alvey,   J.,  in    Rohr  v,   Anderson,   51  ing  that  a  short  time  before  the  matur- 

Md.  205.  ity  of  the  note  it  was  agreed  that  it 
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ConfMiioa  or  Plea  m  to  Xoiidiio.  — •  A  defendant  pleading  part  pay- 
ment may  confess  as  to  the  residue,  or  with  the  plea  of  part 
payment  he  may  interpose  some  other  plea  as  to  the  remainder.* 

Whoro  tho  Ploa  Ii  ttlont  m  to  tho  Put  of  Bomand  Unuifworod  by  the  pay- 
ment, the  proper  course  has  been  said  to  be  for  the  plaintiff  to 
take  judgment  by  nil  dkit  for  the  balance  ignored.*  If,  however, 
the  plaintiff  does  not  take  his  judgment  nil  dkit ^  and  only  makes 
general  replication  to  the  plea,  a  verdict  for  the  difference  between 
the  part  payment  pleaded  and  the  amount  claimed  will  be  errone- 
ous as  not  responsive  to  the  issue.' 

Ai  to  tho  Paymont  Sot  Up  by  tho  Ploa,  tho  PlaiAtiiT  Kay  enter  a  nolle 
prosequi  as  to  the  part  so  answered,  if  he  is  satisfied  that  the  plea 
is  correct.  Or,  if  he  disputes  the  credit  claimed,  he  should  reply 
and  put  that  in  issue.  In  this  form  the  real  controversy  may  be 
determined  on  the  merits.* 

Although  STidoBOO  of  Part  Paymont  Xiyht  Bo  Adminiblo  undor  tho  Gonoral 
iMao,  a  special  plea  setting  up  such  fact  is  not  improper.' 

should  be  payable  at  a  certain  place,  an  answer  to  part,  the  plaintiff  cannot 

in  consideration  of  which  the  defend-  demur,  but  must  take  judgment  for  the 

ant  paid  a  stated  amount  on  the  note,  part  unanswered  as  by  nil  dicit.     Here, 

is  a  good  plea  of  part  payment.     Col-  however,  it  is  otherwise;  and  to  such 

ter  V,  Greenhagen,  3  Minn.  126.  a  plea  a  general  demurrer  will  be  sus- 

Partial     Paymonts  —  Pinal     Paymont  uined."    And   see  Etheridge    v,   Os- 

ProporlyPloadod  in  Bar.  —  A  payment  bom,  12  Wend.  (N.  Y.)  399;  Sterling  r. 

which   is  added  to  former  payments  Sherwood,  20  Johns.  (N.  Y.)  204;    Slo- 

indorsed    on    a    note    sued    on    and  cum  v,  Despard,  8  Wend.  (N.  Y.)  615; 

referred  to  in   the   plea,   is    properly  Sheldon  v^  Middleton,  10  Iowa  17. 

pleaded  in  bar  and  not  by  way  of  set-  8.  Hawkins  v.  Rapier,  Minor  (Ala.) 

off,  if  an  aggregate  of  all  the  amounts  113.   In  this  case  the  defendant  pleaded 

extinguishes    the    amount    sued    for.  part  payment,  concluding  to  the  coun- 

Day  V,  Clarke,  I  A.  K.  Marsh.  (Ky.)  522.  try,  and  the  plaintiff  replied  generally. 

An  answer  to  a  petition  on  a  promis-  The  issue  submitted  to  the  jury  was 
sory  note,  which  states  that  the  defend-  therefore  as  to  whether  such  part  pay- 
ant  '*  paid  the  plaintiff  two  sums  of  ment  had  been  made;  anda  verdict  for 
money,"  stating  the  dates  and  amounts  the  residue,  over  and  above  such  pay- 
of  the  payments,  and  that  the  last  pay-  ment,  was  held  bad. 
ment  extinguished  the  note,  sufficiently  4.  Somerville  v,  Stewart,  48  N.  J.  L. 
avers  payment.  Joy  r.  Cooley,  19  Mo.  117. 
645.  5.  Bnlo  Statod.  —  Somerville  v,  Stew- 

1.  Bohr  V,  Anderson,  51  Md.  205.  art,  48  N.  J.   L.  117.     Scudder,  T.,  de- 

ConliBision  as  to  Eoiiduo.  —  If  the  plea  livering  the  opinion  of  the  court  in  this 

is  payment  of  part,  with  a  confession  case  said  that  '*  the  defendant,  if  he 

as  to'  the  residue,  the  plaintiff  will,  of  have  no  other  defense  than  a  greater 

course,  be  entitled  to  judgment  at  all  credit  than  is  given  him  in  the  declara- 

events  for  the  amount  so  admitted  to  tton,  should  not  be  driven  to  plead  the 

be  due.     Gearhart  r.  Olmstead,  7  Dana  general  issue,  denying  the  whole  claim 

(Ky.)  441.  under  oath,   but  allowed   his  specific 

8.  Hawkins  v.  Rapier,   Minor  (Ala.)  and   true  defense  of  part  payment  or 

113;  Somerville  v,  Stewart,  48  N.  J.  L.  performance.     It  is  not  necessary  that 

117.  he  should  answer  the  whole  declaration 

Bootrino  that  Bomorror  Will  Lio.  —  In  in  one  plea,  for  a  plea  is  good  which 

the  case  of  Beebe  v.  Sutton,  7  Ark.  405,  answers  any  part  of  the  count  which 

Johnson,  C.  J.,  delivering  the  opinion  is  material  and  severable,  as  a  basis 

of  the  court  said:  **  In  England  if  a  of  recovery."     And   see  Flemming  v, 

plea  begins  as  an  answer  only  to  part  Hoboken,  40  N.  J.  L.  270;    Grafflin  v, 

of  the  declaration,  and  is  in  truth  only  Jackson,  40  N.  J.  L.  440. 
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WUa  to  riMkd.  —  Although,  as  has  been 
seen,  evidence  of  partial  payments  is  as  a  rule  admissible  under 
the  plea  of  payment,  a  special  plea  of  the  precise  amount  paid  is 
sometimes  preferable.^ 

*.  Definiteness  and  Certainty.  —  Where  the  plea  is  to 
part  only  of  the  plaintiff's  demand,  it  should  be  alleged  with 
certainty  in  the  commencement,  to  which  part  it  is  intended 
to  apply.*  It  has  been  held  that  a  party  may  show  that  he  has 
paid  a  debt  by  partial  payments,  though  he  cannot  establish  by 
proof  the  date  and  amount  of  each  particular  payment.' 

r.  As  Complete  Defense.  —  A  plea  of  part  payment  should 
not,  however,  be  pleaded  as  a  complete  defense.  If  such  a  plea 
commences  as  an  answer  to  the  whole  action,  but  is  to  a  part 
only,  it  will  be  held  bad  on  demurrer.'^  And  likewise,  if  a  plea 
of  pa3rment,  though  not  purporting  to  answer  the  whole  declara- 

L  Where  it  li*s  been  said  there  is  no  swer  to  the  whole  declaration,  which  is, 
doobc  aboot  the  sum  which  the  defend-  however,  susceptible  of  the  construction 
aat  can  prove  he  has  paid,  it  is  advis-  that  only  part  of  the  amount  demanded 
able  to  plead  to  part  only,  because  if  in  the  suit  has  been  paid,  is  bad  on  de- 
Che  defendant  prove  payment  of  the  murrer.  Thus  where  it  was  pleaded 
part  he  pleads  having  paid  he  will  by  the  defendant  before  the  commence 
xet  the  cosu  of  that  issue  though  he  ment  of  the  action  that  he  paid  the 
lose  the  cause.  If  he  proves  less  than  amount  then  demanded  by  the  plain- 
he  pleads  having  paid  he  will  be  tiff's  agent,  this  was  held  insufficient, 
allowed  for  as  much  as  he  does  prove  Toledo  Agricultural  Works  v\  Work,  70 
in  the  estimate  of  the  extent  to  which  Ind.  253. 

Us  defense  reaches.    2  Chitty  on  PI.  Whra  Pita  Otntraadta  Apply  ta  llagU 

<i6ch  Am.  ed.)446  «;    Cousins  v.  Pad-  Otiat. —  In    an    action    of    assumpsit 

doQ.  3  C.  M.  ^  R.  547.  upon  a  due  bill  the  plaintiff  declared 

1^  Dunn  V.  Di  K novo,  3  M.  ft  G.  107,  speciaUy  thereupon  and  also  in    the 

42  E.  C.  L.  64;    Bohr  v.  Anderson,  51  common    counts,  and    the    defendant 

Md.  205.  pleaded  specially:  *'  And  now  comes  the 

BMMiy  %m  laAiteilMMM.  —  If  such  a  defendant  and  defends  the  wrong  and 
plea,  though  substantially  good,  is  not  injury  when,  etc.,  and  says  that  after 
soAdently  definite  and  certain,  the  de-  the  making  and  delivery  of  said  due 
icodast  may  upon  proper  application  bill  in  said  plaintiff's  first  count  in  said 
be  required  to  remedy  the  defect  in  declaration  mentioned,  to  wit,  on, 
this  particular.  Colter  r.  Greenhagen,  etc.,'*  then  proceeding  to  set  up  facts 
3  MtttD.  136.  In  this  case  the  defend-  held  by  the  court  to  con«titute  subsun. 
aat  alleged  that  about  two  weeks  be-  tially  a  plea  of  pavment;  it  was  held 
fore  the  note  fell  due  it  was  agreed  that  that  the  plea  would  be  construed  to  ap- 
it  should  be  payable  at  a  certain  place,  ply  only  to  the  special  count,  and  it  was 
ia  cooaideration  whereof  the  defendant  not  therefore  objectionable  as  purport- 
paid  ijoo  on  the  note.  It  was  held  ing  to  answer  the  whole  declaration 
that  the  defendant  might  be  required  but  in  fact  answering  only  one  count 
to  BMke  his  answer  more  definite  and  thereof.  Allen  v,  Breusing,  32  111.  505. 
certain  as  to  the  time  and  place  of  the  To  a  Oomplaiat  ^  an  ladmtr  Agiiast 
aUcged  agreement  and  part  payment.  the  Mak«  to  recover  for  the  payment 

t.  Fletcher  v,  Dulaney,  (Indian  Ter.  by  him  as  an  indorser  of  three  promis- 

189S)  43  S.  W.  Rep.  955.  sory  notes,  an  answer  that  before  the 

4  Indianapolis,  etc,  R.  Co.  v,  Hyde,  commencement    of    the   suit    the  de- 

122  Ind.  18B:  Johnaon  v,  Breedlove,  72  fendant  "  fully  paid  and  satisfied  the 

lad.  366:  GearhArt  V.  Olmstead,  7  Dana  note  herein  sued  on  *'  is  not  sufficient, 

(Ky.  441:  Somerville  v,  Stewart,  48  N.  because,  though  pleaded  to  the  whole 

J.  L  117.  complaint,  it  set  up  matter  in  bar  of 

ftHCrwClMi  af   A»Wgisii   Pisa.  —  A  but  part.    Johnson   v,   Breedlove,    72 

pfei  of  payment   intended  as  an  an-  Ind.  368. 
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tion,  is  not  a  sufficient  defense  to  that  part  to  which  it  is  addressed, 
it  will  not  be  sustained.^ 

d.  Smaller  Sum  in  Discharge  of  Greater. —  A  plea  of 

payment  of  a  smaller  sum  in  discharge  of  a  claim  for  a  larger  sum 
is  bad,  although  it  be  averred  that  the  smaller  sum  was  received 
in  satisfaction  of  the  larger.*  Nor  is  such  an  irregularity  cured 
by  verdict.' 

In  Order  to  Bender  Valid  Such  a  Plea,  some  agreement  founded  on  a 
sufficient  consideration  to  relinquish  the  residue  must  be  averred,* 
or  there  must  be  a  release  under  seal,*  —  a  seal,  it  will  be  remem- 
bered,  importing  a  consideration.  But  a  plea  of  payment  of  a 
less  sum,  before  the  day,  or  on  the  day  at  a  place  different  from 
that  stipulated  in  the  contract,  alleged  to  have  been  accepted  in 
satisfaction  by  the  plaintiff,  is  good,*  the  law,  out  of  such  circum- 
stances, implying  the  requisite  consideration. 

1.  Gearhart  v,  Olmstead,  7  Dana  ericlc  v.  Leman»  9  Johns.  (N.  Y.)  333. 
(Ky.)  441.  And  in  the  case  of  Patterson  v.  Rams- 
Bad  Commencement  and  Proper  Oonolu-  peck,  81  Ga.  808,  it  was  held  that 
■ion.  —  Where  the  commencement  of  .a  a  plea  which  set  up  that  defendant 
plea  of  payment  indicated  that  it  was  was  to  have  the  privilege  of  paying 
only  intended  to  go  to  a  part  of  the  the  debt  in  a  manner  not  stipulated 
plaintiff's  demand,  but  concluded  by  in  the  original  contract,  and  that  pur- 
demanding  judgment,  it  was  held  that  suant  to  this  agreement  he  paid  a  part, 
though  informal,  it  would  not  be  held  and  was  to  pay  the  balance  afterwards, 
insufficient  on  general  demurrer,  but  which  did  not  aver  that  plaintiffs 
Beebe  v,  Sutton,  7  Ark.  405.  And  see  obtained  any  advantage  by  this  agree- 
Sherman  v.  Gassett,  9  111.  521.  ment,  or  that  defendant  gave  any  new 
8.  Down  V,  Hatchier,  2  Per.  &  Dav.  consideration  or  additional  security  or 
292,  3  Jur.  651;  Gearhart  v.  Olmstead,  executed  the  agreement  by  paying  the 
7  Dana  (Ky.)  441 ;  Blanchard  v,  Noyes,  amount  agreed  on,  should  have  been 
3  N.  H.  518;  Dederick  v,  Leman,  9  stricken  out  and  all  the  evidence  intro- 
Johns.  (N.  Y.)  333.  duced  under  it  excluded. 

Batlonale  <rf  Bnle.  —  In  the  case  of  A  Plea  of  Payment  After  the  Day  of  a 

Watkinson  v,  Inglesby,  5  Johns.  (N.  less  sum  than  was  due  on  the  bond, 

Y.)  390,  Van  Ness,  J.,  delivering  th^  although  alleged  to  have  been  in  full 

opinion  of  the  court,  said:  '*  The  cases  satisfaction,   is  not  good  either  as  a 

that  have  adjudged  that  a  payment  of  plea  of  payment  or  of  accord  and  satis- 

a  less  sum  in  satisfaction,  as  of  five  faction.     Mechanics*  Bank  v.  Hazard, 

pounds   for    fifteen    pounds,    was    no  13    Johns.    (N.   Y.)  357;    Dederick  v, 

satisfaction,  go  upon  the  ground  that  Leman,  9  Johns.  (N.  Y.)  333. 

it  was  apparent  and  palpable  on  the  8.  Down  v.  Hatcher,  2  Per.  &  Dav. 

very  face  of  the  agreement  that  there  292,  3  Jur.  651. 

could  not  have  been  a  satisfaction,  for  4.  Rohr  v.  Anderson,  51  Md.  205. 

all  the  world  knows  that  five  pounds  is  6.  Rohr  v.  Anderson,  51  Md.  205. 

not  worth  fifteen  pounds,  nor  can  it  be  6.  Gearhart    v.    Olmstead,   7    Dana 

deemed  equivalent  by  any  man  in  his  (Ky.)44i;   Van  Ness.  T.,  in  Watkinson 

senses.     Cumber  v.  Wane,  i  Stra.  426;  v.  inglesby,  5  Johns.  (N.  Y.)  390. 

Fitch  V.  Sutton,  5  East  230."  A  Plea  that  the  Plaintiff  Agreed  that  if 

ninstratlon.  —  A  plea  to  an  action  of  the  defendant  would  pay  him  a  certain 

debt  on   a  bond    conditioned   to  pav  portion  of  his  demand  at  once,  a  dis- 

£77,  that  the  defendant  after  breach  puted  balance  should  be  deposited  in 

of  the  condition  paid  the  plaintiff  £3.  the  hands  of  a  trustee  until  the  contro- 

9J.  io</.,  which  the  plaintiff  **  accepted  versy  between   the   parties  should  be 

and  received  in  full  payment  of  the  adjusted,  and  alleging  performance,  is 

sum  of  money  mentioned   in  the  con-  a  good  special  plea  of  payment.     Page 

dition  of  the  bond,  and  in   full  of  all  v.  Meek,  3  B.  &  S.  259,  113  E.  C.  L. 

demands  whatsoever,"  is  bad.     Ded-  259. 
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e.  Joinder  with  Other  Pleas.  —  There  may  be  a  plea  of 

payment  as  to  part  of  the  plaintiff's  demand,  with  a  joinder  of 
other  pleas  as  to  the  residue.^  Thus  a  plea  of  payment  as  to  part 
and  set-off  as  to  the  residue  of  the  plaintiff's  demand  is  good.* 

/.  Actions  on  Specialties  and  Records.  —  At  common 

law,  it  has  been  held,  a  plea  of  payment  was  not  good  in  actions 
on  bonds  and  records,  a  discharge  in  the  one  case  requiring  an 
instrument  under  seal,  and  in  the  other,  matter  of  record.  As 
has  been  seen,  however,  the  statute  of  4  Anne,  c.  16,  §  12, 
changed  the  common  law  in  this  respect,  making  provision  in  such 
cases  for  the  plea  of  payment.  But  this  statute,  it  has  been  held, 
only  permitted  the  plea  of  full  payment,  and  under  it  a  plea  of 
payment  of  part  was  not  admissible.' 

V.  EviDSHOB  ADMI88IBLB  miBSB  Plea  OF  Payxsht  —  1.  Early 
Doctrine.  —  It  has  been  asserted  that  the  law  originally  permitted, 
under  the  plea  of  payment,  only  evidence  of  compliance  with  the 
contract  to  pay  strictly  according  to  its  terms;'*  and,   on  the 

1.  Rohr  V,  Anderson,  51  Md.  205.  and  if  it  do  not  go  to  that  extent  the 

OotU  Whore  Part  Payment  Ii  Pleaded  plea  will  be  bad.'     i    Chit.   PI.  (i6th 

with  Other  Pleat.  —  Where  setreral  pleas  Am.  ed.)  512.'*    And  see  also  M' Waters 

are  interposed,  if,  with  the  help  of  de-  v.  Draper,  5  T.  B.  Mon.  (Ky.)  496. 

fendant's  other  pleas  the  aggregate  of  In  an  Action  on  a  Reeognisanoe  of  Bail 

his  defense  is  enough  to  ecjual  plain-  it  has  been  held  that  payment  of  a  less 

tiff's  claim,  the  defendant  will  get  the  sum  than  that  due  cannot  be  pleaded, 

costs  of  his  plea  of  payment  with  the  although  alleged  to  have  been  accepted 

others;  but  if  the  aggregate  of  his  de-  in  full  satisfaction.     Mechanics'  Bank 

fense  is  not  enough  to  equal  the  plain-  v.  Hazard,  13  Johns.  (N.  Y.)  357.    And 

tifif's  claim,  the  defendant  will  not  in  see  Johnston  vi  Brannan,  5  Johns.  (N. 

such  case  get  any  costs  on  his  plea  of  Y.)  271;    Boyd  v,  Hitchcock,  20  Johns, 

payment  even  though  he  has  been  put  (N.    Y.)  76;    Le   Page    v,   McCrea,    i 

to  the  expense  of  proving  that  portion  Wend.  ^N.  Y.)  164;    Booth  r.  Smith,  3 

of  it  which  he  does  prove,  and  which  Wend.  (N.  Y.)  66. 

nevertheless  counts  for  him  in  the  re-  4.  Alderson    and     Parke,    BB.,     in 

duction  of  the  damages.     2  Chitty  on  Cooper  v,  Morecraft,  3  M.  &  W.  500; 

Pleadings  (i6th  Am.  cd.)  446,  note.  Morley  ».  Culvcrwell,  7  M.  &  W.  174; 

8.  Taylor  v.   Weister,  i    Litt.   (Ky.)  Ulsch  v.  Muller,  143  Mass.  379. 

355.  Plea  of  Payment— PlaintiiFt  Bight  to 

8.  Oonitmetion  of  Statute  at  Aibeting  Expect  Eridenoe  of  Payment  in  Xoney.  — 

Plea  of  Part  Payment.  —  Of  this  statute  Under  a  plea  of  payment  to  an  action 

of  4  Anne,  c.   16,  §  12,  Alvey,  J.,  in  on  a  bill  of  exchange,  *'  the  plaintiff 

Rohr  V.  Anderson,  51  Md.  205.  says:  had  a  right  to  expect  proof  of  actual 

"  Mr.  Chitty  gives  it  as  the  settled  con-  payment  in    money,    not    of  a   mere 

struction  that  inasmuch  as  a  plea  of  accord  and    satisfaction.     If    the  bill 

payment  in  an   action  upon  a  record  were  satisfied  otherwise  than  by  pay* 

was  not  good  at  common  law,  because  ment  in   money,  the    plaintiff  had  a 

such  payment  was  matter  in  pais,  and  right  to  expect  that  the  particular  kind 

not  of  record,  the  plea  allowed  by  the  of  satisfaction  should  be  set  forth  in 

statute  must  go  to  the  whole  amount  the   plea."     Lord  Abinger  in   Morley 

due  on  the  judgment,  and  form  a  com-  v,  Culverwell,  7  M.  &  W.  174. 

plete  bar  to  the  action,  or  otherwise  It  Legal  Import   of   Term.  —  The    term 

IS  not  good.     He  says  *  the  debtor  may  **  payment,"  said  Duer,  ].,  in  Manice 

plead  payment,  but  in  order  to  come  v,  Hudsen  River  R.  Co..  3  Duer  (N. 

within  the  statute  he  must  have  paid  Y.)44i,"  in  its  legal  import  means  the 

all  the   money  due  on  the  record  or  full  satisfaction  of  a  debt  by  money, 

judgment,  so  that  the  whole  of  such  not  an  exchange  or  compromise,  or  an 

judgment  mast  have  been    satisfied;  accord  and  satisfaction,  and  it  is  only 
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contrary,  this  has  been  denied.^  But  the  later  authorities,  as 
will  be  seen  hereafter,  do  not  incline  to  the  strict  and  limited 
rule,  though  in  some  jurisdictions  a  modification  is  only  conceded 
to  the  extent  of  admitting  evidence  of  a  money  satisfaction,  after 
default  has  been  made  in  payment  according  to  the  terms  of  the 
contract.* 

where  the  words  used   in  connection  low  of  intention  to  attempt   to  prove 

with  it  plainly  manifest  a  different  in-  either  a  partial  or  total   payment  in 

teniion,  that  the  legal  import  of  the  money,   and  either  by  oral  proof  or 

term  can  be  rejected."     And  similarly,  written,  as  by  receipt, 

in  the  case  of  Whittington  v,  Roberts,  1.  Bootrine  that  Eyidenoo  Wat  HeT«r 

4  T.  B.  Mon.  (Ky.)  173,  Mills,  J.,  de-  Ooafined  to  Xonej  Paymentf.  —  In   the 

livering  the  opinion  of  the  court,  said :  case  of  Richabaugh  v.  Dugan,  7  Pa. 

'*  It    is    true    that    payment   literally  St.    394,    Coulter,   J.,    delivering    the 

means  a  discharge  of  the  obligation  opinion  of  the  court,  said :     '*An  opin- 

according  to  its  letter."  ion  it  would  seem,  has  prevailed,  and 

Action  OB  Bond  —  Statomont  of  Common-  with  the  sanction  of  high  names,  that 
law  Bootrino.  —  In  the  case  of  M' Waters  under  the  plea  of  payment  alone  noth- 
r.  Draper,  5  T.  B.  Mon.  (Ky.)  496,  ing  but  direct  payment  in  money  can 
which  was  an  action  of  debt  on  a  bond,  be  given  in  evidence.  But  the  law  was 
the  court  said:  **  Payment  was  no  never  so  established,  even  in  England, 
doubt  at  common  law  a  good  plea;  but  Their  books  contain  many  cases  where 
the  doctrine  is  well  settled  that  the  it  was  held  that  under  the  plea  of  pay- 
payment  must  be  pleaded  according  to  ment  the  defendant  might  give  in  evi- 
the  terms  of  the  bond  upon  which  the  dence  the  delivery  of  the  notes  of  a 
action  is  founded.  The  plea  to  have  private  banker,  or  notes  of  individuals, 
been  good  at  common  law,  therefore,  which  had  been  accepted  by  the  cred- 
should  have  alleged  the  payment  to  itor  in  satisfaction  of  his  debt.  Wil- 
have  been  made  either  on  the  day  the  liams  v.  Smith,  2  B.  &  Aid.  496;  Brown 
money  was  stipulated  to  be  paid,  or  on  v.  Kewley,  2  B.  &  P.  518."  And  see 
some  day  between  that  day  and  the  Louden  v.  Birt,  4  Ind.  566. 
date  of  the  writing  on  which  the  action  8.  Xodlflod  Bnlo.  —  In  the  case  of 
is  founded.  Such  an  allegation  is  not  Ulsch  v,  Muller,  143  Mass.  379,  Field, 
matter  of  form  only;  it  is  essential  to  J.,  delivering  the  opinion  of  the  court, 
show  that  in  making  the  payment  the  said:  "Originally  payment  was  the 
defendant  had  been  in  no  default,  and  performance  of  a  promise  to  pay  money 
had  done  what  he  had  undertaken  to  at  the  time  and  in  the  manner  required 
perform  according  to  the  terms  of  his  by  the  terms  of  the  contract;  but  it  has 
obligation."  been  extended  to  include  the  delivery 

Action  on  Bill  of  Exchange.  —  A  plea,  of  money  in  satisfaction  of  a  debt  after 
in  an  action  on  a  bill  of  exchange,  that  a  default  has  been  made  in  payment 
the  bill  was  paid  by  the  acceptor  before  according  to  the  terms  of  the  contract." 
it  became  due,  and  afterwards  reissued  But  in  the  case  of  Swett  v.  South  worth, 
by  him  without  any  new  stamp,  can  be  125  Mass.  417,  which  was  an  action  on 
supported  only  by  proof  of  actual  pay-  the  case  for  goods  sold  and  delivered, 
ment  in  cash,  and  not  by  evidence  of  evidence  was  held  admissible  under  a 
any  arrangement  between  the  drawer  plea  of  payment  that  the  defendants 
and  acceptor,  whereby  the  bill  was  had  sent  to  the  plaintiffs  before  the  in- 
treated  as  being  satisfied.  Morley  v.  stitution  of  the  suit  their  check  and  the 
Culverwell.  7  M.  &  W.  174,  promissory   note  of  a  third  parly,  in- 

Goneral  PUia  —  Prosomption.  —  A  gen-  tended  by  the  defendants  and  known 
eral  plea  of  payment,  it  has  been  held,  by  the  plaintiffs  to  be  intended  in  pay- 
will  be  presumed  to  mean  money,  ment  of  the  account.  The  plaintiff  ac- 
Webster  v.  Tiernan,  4  How.  (Miss.)  cepted  the  check  and  note,  collecting 
352.  Thus,  in  the  case  of  Price  r.  Sin-  the  former  and  sending  the  latter  to  an 
clair,  5  Smed.  &  M.  (Miss.)  254,  it  was  attorney  for  collection  at  maturity,  but 
held  that  a  plea  of  payment,  without  before  maturity  the  note  was  lost  and 
an  account  stating  its  nature  or  the  mislaid  by  the  attorney  to  whom  the 
items  of  payment  or  set-off  annexed,  plaintiffs  had  sent  it.  The  defendants, 
was  good,  and  notified  the  plaintiff  be-  however,   received   no  notice  of  such 
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2.  More    Modern   Rule  —  a.  In    General,  —  The  weight    of 
modern  authority  does  not  confine  the  evidence  under  the  plea 

of  payment  to  money  payments  alone,  ^  the  general  rule  seeming 
to  favor  the  reception  of  evidence  of  anything  tendered  by  the 
obligor  and  received  by  the  obligee  in  satisfaction  and  discharge 
of  the  debt.* 

fact,  nor  any  notice  that  the  plaintiffs  bonds  or  other  debts  which  were  after- 
refused  to  receive  said  note  with  the  wards  lost  by  his  own  negligence, 
check  in  payment,  until  after  the  ma-  Tilghman,  C.  J.,  in  Hamilton  v, 
turiiy  of  the  note.  *'  The  laches  and  Moore,  4  W.  &  S.  (Pa.)  570. 
misconduct  of  the  plaintiff's  agent,"  **  It  has  been  said,"  said  the  court  in 
said  the  court  in  this  case,  "  made  the  Louden  v.  Birt,  4  Ind.  566,  **  that  *  a 
note  and  check  their  own,  and  operated  plea  of  payment  cannot  be  supported 
as  a  satisfaction  of  their  demand."  unless  the  payment  has  been  made  in 
And,  as  has  been  stated,  evidence  money  alone.'  Sinard  v,  Patterson,  3 
going  to  show  this  was  held  admissi-  Blackf.  (Ind.)  353.  But  this  is  not  so. 
ble  under  the  plea  of  payment.  Payment  may  be  made   in  anything 

1.  Eule  as  to  Money  or  Its  EquiTalont.  that  the  creditor  will  accept  as  pay- 
—  After  adverting  to  the  literal  mean-  ment.  And  under  the  general  issue  or 
ing  of  payment.  Mills,  T.,  in  Whitting-  a  general  plea  of  payment,  payment  in 
ton  V,  Roberts,  4  T.  B.  Mon.  (Ky.)  173,  anything  that  has  been  accepted  or  re- 
said:  *' But  courts  have  extended  the  ceived  as  payment  may  be  proved, 
issue  more  to  the  spirit  and  have  not  And  in  these  cases  it  is  a  question  for 
confined  it  to  the  letter.  Hence  Starkte  the  jury  whether  what  may  have  been 
in  his  treatise  on  evidence,  vol.  3,  p.  given  and  received  was  a  payment  or 
1084,  lays  down  the  rule  that  the  pay-  not,  in  the  particular  case." 
ment  must  be  proved  in  money  or  its  Illiiitratloii.  —  In  the  case  of  Mus- 
equivalent.  What  shall  be  counted  an  grove  v.  Gibbs,  i  Dall.  (Pa.)  217,  Mc- 
equivalent  may  often  be  a  question  of  Kean,  J.,  said:  "  The  receipt  of  one 
some  nicety.  Bills  of  exchange,  bank  thing  in  satisfaction  of  another  is  a  good 
notes,  or  negotiable  notes  on  indi-  payment,  as  the  acceptance  of  a  horse 
viduals  have  been  held  good  proof  in  lieu  of  a  sum  of  money,  or  of  a 
under  the  plea  of  payment."  bond  by  a  third  person  in  discharge  of 

%,  Arkansas,  —  Bush    v.    Sproat,   43  a  prior  obligation." 

Ark.  416.  aiuOiflMtioii  —  Party  Most  Hot  Bo  Mis- 

Delaware.  —  Mitchell    v.    Conrad,   2  led.  —  In  the  case  of  Bush  v.  Sproat,  43 

Hardesty  (Del.)  140.  Ark.  416,    the   position   seems    to    be 

Indiana,  —  Hart  v,  Crawford,  41  Ind.  taken  under  the  statute  in  that  state, 

197;  Louden  v.  Birt,  4  Ind.  566.  that  any  evidence  is  admissible  under 

Kentucky,  —  Whittington  v,  Roberts,  a  plea  of  payment  which  goes  to  show 

4  T.  B.  Mon.  (Ky.)  173.  a  satisfaction  of  the  debt  sued  on,  pro- 

New  York,  —  Farmers',  etc..  Bank  v,  vided  it  is  shown  that  the  plaintiff  has 

Sherman,  6  Bosw.  (N.  Y.)  t8i,  33  N.  not  been  misled. 

Y.  60:   Van  Giesen  v.  Van  Giesen,  10  Bvrpriso  —  When  Hot  a  i^nostion.  —  In 

N.  Y.  316;    Seeley  v.  Engell,  13  N.  Y.  the  case  of  Farmers',   etc.,    Bank   v, 

548.  Sherman,  33  N.  Y.  69,  evidence  was 

Pennsylvania,  —  Hamilton  v,  Moore,  admitted  under  the  general  plea  of  pay- 

4  W.   &   S.   (Pa)   570;    Musgrove    v,  ment  of  a  collateral  agreement  showing 

Gibbs,   I  Dall.  (Pa.)  217;    Bell,  J.,  in  a   satisfaction   of  the  debt  sued   for. 

Covely  V,  Fox,  n  Pa.  St.  171;  Hobson  This  evidence  was  objected  to  on  the 

V,  Croft,  9  Pa.  St.  363.  ground  that  the  plea  gave  no  notice 

Bule  Stated.  —  Under  a  plea  of  pay-  of  the  defendant's  intention  to  prove 

ment  the  defendant  is  not  strictly  con-  payment  in   any   other   way  than  by 

fined  to  evidence  of  payment  in  money,  cash,  which  was  the  legal  intendment 

but  it  is  sufficient,  it  has  been  held,  to  of  the  plea  of  payment;   but  the  court 

prove    payment    by    the    delivery    of  denied   this  contention  and   held  the 

wheat  or  any  other  article  which  was  evidence  admissible.     With   reference 

received  by  the  plaintiff  in  satisfaction  to  the  reception  of  such  evidence  as 

of  his  debt,   or  even,  to    prove    that  operating  a  surprise  on  the  plaintiff, 

the  plaintiff  accepted  an  assignment  of  the  court  said:    "  Nor  was  there  any 
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Boetrint  that  Partionlarf  of  Payment  Conititate  Mere  Xattere  of  Eyidenoe.  — 
It  has  been  intimated,  indeed,  that  it  is  improper  to  allege  any- 
thing  but  payment  generally,  on  the  ground  that  the  particulars 
are  mere  evidentiary  matters  which  should  not  appear  in  the 
pleadings.* 

In  Texae  it  seems  that  evidence  of  payment  in  some  commodity 
other  than  money  is  not  admissible  under  a  general  plea  of  pay- 
ment without  a  bill  of  particulars,  if  objected  to  when  offered.* 

b.  Amount  and  Particulars  of  Payment.  —  Though  a 

plea  of  payment  does  not  specify  the  amount  paid  and  the  time 
and  place  of  payment,  evidence  of  such  circumstances  is  admis- 
sible thereunder.' 

c.  Payment  in   Property.  —  Thus  it  has  been  held  that 

question  of  surprise  in  the  case.     That  —  Where  in  an  action  on  a  note  by  the 

arises  where  there  is  a  variance   be-  payee  against  the   maker,   defendant 

tween   the  allegations   of   a  pleading  pleaded   the    general  issue  and    filed 

and  the  proof.    Admitting  competent  therewith  a  notice  of  special  matter,  in 

proof  to  sustain  an  action  or  defense,  substance  that  the  note  was  delivered 

though  its  admission  was  unexpected  conditionally,  or  as  a  collateral  secur- 

by  the  adverse  party,  raises  no  ques-  ity   for  the  performance    of    a    parol 

tion    of    surprise    entitling    the    dis-  promise  or  agreement  by  the  malcer, 

appointed  suitor  to  be  relieved  on  that  which  he  was  prevented  from  perform- 

ground."  ing  by  the  act  of  the  payee  in  refusing 

Evidenoe  of  Debt  Doe  from  Payee  to  to  accept  the  same,  alleging  his  readi- 

Payer.  —  Under  the   plea  of   payment  ness  to  perform  and  tender  thereof,  and 

defendant  may  prove  a  discharge  in  the  payment  into  court  of  the  sum  due 

bank  notes,  negotiable  notes  on  indi-  upon  said  promise  or  agreement,  evi- 

viduals,  or  a  debt  already  due  from  the  dence  offered  to   sustain  such   notice 

payee  to  the  payer,  agreed  by  the  par-  was  held  inadmissible.     It   was   inti- 

ties  to  be  considered  and  treated  as  a  mated,  however,  that  had  the  defendant 

payment.     Whittington  v.  Roberts,  4  pleaded   such   facts  as   payment,   the 

T.  B.  Mon.  (Ky.)  173.  evidence   might  have  been    received. 

Where  on  the  trial  of  a  claimant's  Walker  v.  Crawford,  56  III.  444.     And 

issue  for  property  seized  on  execution  see  Hagood  v.  Swords,  2  Bailey  L.  (S. 

the  claimant  pleaded  that  he  had  pur-  Car.)  305. 

chased  the  property  claimed  for  a  con-  1.  In  the  case  of  Farmers*,  etc., 
sideration  of  $800  paid  by  him,  it  was  Bank  v,  Sherman,  33  N.  Y.  69,  Wright, 
held  that  evidence  in  support  of  the  J.,  delivering  the  opinion  of  the  court, 
plea  was  admissible  to  the  effect  that  said:  "  The  answer  alleged  payment, 
the  consideration  was  paid  by  the  and  it  was  competent  under  the  plead- 
daimant  by  a  credit  allowed  by  the  ing  to  prove  that  payment  had  been 
latter  on  an  indebtedness  due  him  in  fact  made,  either  in  cash  or  in 
from  the  owner  of  the  property  and  the  some  other  way.  If  payment  be  re- 
defendant  in  the  writ.  Hamburg  v,  lied  on  as  a  defense  it  would  be  bad 
Wood,  66  Tex.  168.  pleading  to  allege  the  evidence  of  the 

Allegation  of  Payment  by  Third  Person,  fact,   instead  of  the  fact   itself:    and 

—  An  answer  in  an  action  on  a  note  when  the  fact  of  pavment  is  pleaded, 

alleging  that  the  note  was  paid  to  the  there  is  no  rule  requiring  the  evidence, 

plaintiffs  by  a  third  person  for  whose  or  a  concatenation  of  evidence,  estab- 

accommodation    it    was    executed,    is  lishing  payment,  to  be  alleged  in  the 

sufficient  to  the  admission  of  evidence  pleading,  to  render  such  proof  legally 

of  any  facts  which  amount  to  actual  admissible." 

payment  by  said  third  person.     Farm-  8.  Able  v,  Lee,  6  Tex.  427.     And  see 

ers\  etc..  Bank  v,  Sherman,  6  Bosw.  Hollimant^.  Rogers,  6 Tex.  91;  Tinsley 

(N.  Y.)  i8i,  33  N.  Y.  69;  Seeley  v.  En-  t/.  Ryon,  9  Tex.  405. 

gell,  13  N.  Y.  548.  8.  Holmes  t'.  Deplaigne,  23  La.  Ann. 

Perfmnanoe  Prerented  by  Aot  of  Payee.  238;  Louden  v.  Bin,  4  Ind.  570. 
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under  the  general  plea  of  payment  evidence  is  admissible  of  a 

satisfaction  in  various  species  of  personal  property,*  for  instance, 
wheat  *  or  lumber,'  or  by  check,*  the  party's  promissory  note,* 

1.  Arkansas,  —  Bush    v,    Sproat,   43  that  his  principal  put  in  the  plaintiff's 

Ark.  416.  hands  sufficient  wheat  to  pay  the  orig- 

California,  —  Eppinger  v,  Kendrick,  inal  notes,  of  which  the  notes  in  suit 

114  Cal.  620.  were  a  renewal,  and  directed  that  the 

Indiana,  —  Bradley      v.     Ward,      6  proceeds   be   applied    in    payment    of 

Blackf.  (Ind.)  190;  Woodruff  v.  Clark,  such  notes,  but  that  the  plaintiff  did 

6  Blackf.  (Ind.)  337.  not  comply  with  such  directions  and 

Kentucky,  —  Whittington  v,  Roberts,  applied  the  proceeds  of  the  wheat  to 

4  T.  B.  Mon.  (Ky.)  173.  another  indebtedness,  of  which  misap- 

New  York,  —  Farmers',  etc..  Bank  v,  plication  the  defendant  had  no  knowl- 

Sherman,    33  N.  Y.  69;  Watkinson  v,  edge    when    he    signed    the    renewal 

Inglesby,  5  Johns.  (N.  Y.)  390.     And  notes.     Eppinger  z/.  Kendrick.  114  Cal. 

see   McLaughlin   v,   Webster,    141   N.  620. 

Y.  76.  8.  Paymeiit  by  DeliTerj  of  Lumber.  — 

Pennsylvania,  —  Steiner  v.  Erie  Dime  The   case   of  Farmers*,  etc..   Bank  v. 

Sa v.,  etc.,  Co.,  98  Pa.  St.  591;  Richa-  Sherman,   33  N.  Y.  69,  was  an  action 

baugh  V,  Dugan,  7  Pa.  St.  394.  on  a  promissory  note  held  by  theplain- 

JVashington,  —  Edmunds    v.    Black,  tiffs  as  collateral  security.     The  defend* 

13  Wash.  490.  ant   pleaded   payment.     On   the    trial 

United  States,  —  Buddicum  v.  Kirk,  3  evidence  was  admitted,  under  the  ex- 

Cranch  (U.  S.)  293.  ception,  that  the  note  had  been  paid 

England.  —  Thome  v.  Smith,  2  Eng.  to  the  plaintiffs  by  the  payee  thereof  for 

L.  &  Eq.  301.  whose   accommodation   it    had     bsen 

Bootrine    of    Pinners    Case.  —  In   the  made,  by  the  delivery  of  lumber,  which 

case  of  Watkinson  v.  Inglesby,  5  Johns,  was  accepted  by  the  plaintiffs  in  pur- 

(N.   Y.)  390,  Van  Ness,  J.,  delivering  suance  of  an  agreement  that  the  payee 

the  opinion  of  the  court,  said:  *' The  might  withdraw  any  of  the  collaterals 

(doctrine  in  Pinnel's  Case,  5  Coke  117,  held   by  the   plaintiffs  to  the  amount 

has  alivays  been  received  as  good  law,  of  the  lumber  delivered  to  them,  and 

and  there  it  is  admitted  that  payment  he  had   designated    the   note   in   suit 

of  a  horse  instead  of  the  money  due,  or  to  be  withdrawn.      And  it   was  held 

of  a  less  sum   if  before  the  day  or  at  a  that   under  this   issue   the  defendant 

different  place,  will  all  be  adjudged  a  might  give   evidence  of  such    agree- 

satisfaction  if  so  accepted  by  the  plain-  ment  and    the    transaction    pursuant 

tiff."  thereto,  and  that  the  plea  of  payment 

Action  for  Prooeeds   of  Property  —  Do-  was  sustained  by  proof  of  any  facts 

dootion  by  Advancoi.  —  In  an  action  to  which,  in  law,  amount  to  a  satisfaction 

recover  the  proceeds  of  plaintiff's  prop-  of  the  note. 

erty  sold  by  the  defendant  by  the  4.  Payment  by  Check.  —  In  an  action 
former's  direction,  the  defendant  may  against  a  surety  to  recover  an  amount 
show,  under  a  plea  of  payment,  that  alleged  to  be  due  from  his  principal, 
he  advanced  money  to  the  plaintiff  an  answer  alleging  that  all  sums  and 
with  the  express  understanding  that  it  liabilities  of  the  pnncipal  to  the  plain- 
should  be  deducted  from  the  proceeds  tiff  had  been  paid  and  settled  by  the 
of  the  property.  Fall  v.  Johnson,  8  S.  principal  is  sufficient  to  authorize  the 
Dak.  163.  admission  of  evidence  to  the  effect  that 

8.  Payment  by  BeliTory  of  Wheat.  —  In  a  check  of  the  principal  upon  a  bank 

the  case  of  Buddicum  v.  Kirk,  3Cranch  for  the  amount  of  the  debt  due  from 

(U.  S.)  293,  it  was  held  that  upon  the  him  had  been  accepted  as  payment  by 

plea  of  payment  in  debt  on  a  bond  it  is  the  plaintiff  and  retained  by  him  with- 

competent  for  the  defendant  to  give  in  out  objection,  and   forwarded   to  the 

evidence  that  wheat  was  delivered  to  bank  on  which  drawn    for  collection, 

the  defendant  on  account  of  the  bond  Albany  City  F.  Ins.  Co.  v.  Devendorf, 

at  an  agreed  price.  43  Barb.  (N.  Y.)  444. 

Miuipplication  of  Proceedi.  —  In  an  ac-  6.  Morehouse  v,  Northrop,  33  Conn, 

tion  on  two  promissory  notes  against  380. 

the  defendant  as  surety,  he  may  plead  Under  a  plea  of  payment  in  an  action 
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or  the  note  of  a  third  person.  * 

d.  By  Testamentary  Provision.  —  Likewise,  in  an  action 
by  a  creditor  against  the  estate  of  a  decedent,  it  was  held  that 
under  a  general  plea  of  payment  evidence  was  admissible  of  an 
agreement  between  the  plaintiff  and  the  testator  that  the  debt 
sued  for  should  be  satisfied  by  a  testamentary  provision,  which 
had  been  made  accordingly.* 

e.  Payment  to  Agent.  —  Where  payment  generally  is 
pleaded,  evidence  is  admissible  of  payments  made  to  an  agent  of 
the  plaintiff.' 

/.  Payment  to  Assignor.  —  Under  a  plea  of  payment  to  the 
assignor  of  a  promissory  note,  the  defendant  may  show  that  in 
receiving  payment  the  assignor  acted  as  the  agent  of  the  plaintiff 
assignee.*  And  if  such  a  plea,  though  not  averring  that  the  pay- 
ment  is  made  to  the  assignor  without  notice,  is  taken  issue  upon 
by  the  plaintiff,  the  defendant  may  show  thereunder  a  payment 
accordingly,  although  it.  also  appears  that  the  latter  had  notice 
of  the  assignment.* 

g.  Payment  to  Third  Parties.  —  Under  some  circum- 
stances it  has  been  held  proper,  where  a  plea  of  payment  generally 

against  the  maker  of  a  promissory  note  that  certain  accounts    should    be   re- 
assigned after  maturity,  the  defendant  ceived  as  payment.     Sullivan  v.  Sulli- 
may  prove  a  verbal  contract  between  van,  20  S.  Car.  509. 
himself  and  the  payee,  at  the  time  of  8.  McLaughlin   v.  Webster,   141   N. 
the  execution  of  the  note,  that  it  should  Y.  76. 

be  paid  by  orders  to  be  drawn  upon  the  8.  Spann  v.  Glass,  35  Tex.  761. 

maker  by  the  payee  together  with  the  4.  Jenkins  v.  Shinn,  55  Ark.  347. 

payment  of  premiums  on  certain  in-  6.  The  case  of  Shriner  v.  Lamborn, 

surance  policies,  and  that  he   had   in  12  Md.  170,  was  an  action  on  a  single 

fact  been  paid  in  such  manner.     Jones  bill  in  the  name  of  the  obligee  as  legal 

V.  Snow,  64  Cal.  456.  plaintiff  for  the  use  of  his  assignee  as 

1.  Payment  by  Hote  of  Third  Person.  —  equitable  plaintiff.  The  declaration 
A  joint  and  several  promissory  note  was  in  the  usual  form  of  debt,  the 
had  been  given  to  the  plaintiffs  by  obligee  being  named  therein  as  plain- 
the  defendant  and  another.  The  lat-  tiff.  The  obligor,  the  defendant, 
ter  agreed  with  a  third  person  and  the  pleaded  payment  **  to  the  said  plain- 
plaintiffs  that  they  (the  plaintiffs)  tiff,"  and  on  this  plea  issue  was  joined, 
should  take  such  third  person's  promis-  It  was  held  that  the  defendant  might 
sory  note  in  satisfaction  of  the  defend-  offer  in  support  of  the  issue  so  made  a 
ant*s  liability  on  the  joint  and  several  receipt  showing  that  he  had  paid  the 
note,  referred  to.  The  plaintiffs  re-  bond  to  the  obligee,  although  such  pay- 
ceived  said  third  person's  note  pursu-  ment  was  made  after  and  with  full 
ant  to  the  agreement  mentioned,  and  notice  of  the  assignment.  This  was 
later  received  payment  of  it.  It  was  stated  to  be  pursuant  to  the  principle 
held  that  in  an  action  on  the  joint  and  that  where  a  party  takes  issue  in  fact 
several  note  the  above  facts  might  be  upon  an  allegation  not  constituting 
given  in  evidence  under  a  plea  alleging  a  legal  bar  to  his  action  he  cannot 
payment  by  the  defendant.  Thome  v,  successfully  ask  the  court  to  rule  out 
Smith,  2  Eng.  L.  &  Eq.  301.  And  testimony  if  it  be  in  proof  of  such  alle- 
see  Bradley  v.  Ward,  6  Blackf.  (Ind.)  gation.  The  proper  course  of  the  cestui 
190.  que  uses  instead  of  taking  issue  on  the 

Payment   by  Tranifinr  of  Aeeonnti. —  plea  presented,   would    have  been  to 

Under  a  general  allegation  of  payment,  move  to  strike  it  out  or  to  have  replied 

a  particular  agreement  may  be  shown  specially  the  assignment  and  notice. 
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has  been  interposed,  to  introduce  evidence  of  payments  to  third 
parties.* 

Yofaintary  Payment  to  Creditor's  Creditor  nnder  Cede.  —  But  where  one 
party  volunteers  to  pay  his  creditor's  creditor,  as  provided  by  the 
codes  of  some  states,  he  must,  in  order  to  avail  himself  of  it  as  a 
credit  on  or  payment  of  an  existing  indebtedness  due  by  him,  set 
it  up  specially  in  his  answer.  Evidence  of  such  transactions  is 
not  admissible  under  a  general  plea  of  payment.*  The  proper 
course  in  such  case,  it  has  been  held,  would  be  for  the  defendant 
to  ask  leave  to  put  in  a  supplemental  pleading  setting  up  such 
payment,  which  would  be  allowed  on  his  payment  of  all  the  costs 
of  the  action  up  to  that  time.' 

A.  Discharge  or  Sealed  Instrument.  —  Evidence  of  dis- 
charge by  parol  of  a  sealed  instrument  has  been  held  inadmissible 
under  the  plea  of  payment.* 

i.  Accord  and  Satisfaction.  —  Where  a  plea  of  payment 
only  has  been  interposed,  evidence  of  an  accord  and  satisfaction 
should  not  be  received.* 

1.  Paymenti  to  Third  Partiee.  —  The  A  Fair  and  Beaionahle  Conitmetion  of 

defendant  may  show  under  a  plea  of  an  allegation  of  i>ayment,  said  Welles, 

payment,  in  an  action  by  the  plaintiff  J.,  in  Calkins  v.  Packer,  21  Barb.  (N. 

for  the  proceeds  of  property  sold,  that  Y.)  275,  is   payment  in  some  manner 

a  portion  of  the  proceeds  thereof  were  deemed    payment    at    common    law. 

by  the  express  direction  of  the  plaintiff  '*  Where  a  party  volunteers  to  pay  the 

paid  to  a  third  person.    Fall  r.  Johnson,  debt  of  his  creditor  without  his  request 

8  S.  Dak.  163.  or  consent,  in  the  special  manner  pro- 

In  an  action  of  debt  on  bond  it  has  vided  in  section  293  of  the  code,  in 

been  held  that  under  the  plea  of  pay-  order  to  avail  himself  of  such  payment 

ment  the  defendant  might  prove  that  in  an  action  he  should  set  it  up  specially 

the  plaintiff  had  agreed  that  any  money  in  his  answer.     There  is  no  hardship 

that  the  defendant  might  advance  to  in  requiring  this,  and  it  is  in  my  judg- 

defray  the   expense    of   a   lawsuit  in  ment  necessary,  to  prevent  surprise* 

which    the    plaintiff     was    interested  Besides,  it  is   not  a  payment  to  the 

would   be  credited  on  the  bond,  and  creditor.     It  can  only  be  regarded  as  a 

evidence  of  the  defendant's  expendi-  set-off  or  counterclaim  for  money  paid 

tures  pursuant  thereto.     Bryson  v,  Ker,  to  the  use  of  the  judgment  debtor,  and 

4  S.  &  R.  (Pa.)  308.  should  be  pleaded  as  such  in  order  to 

Yarianoe.  —  Where  the  allegation   is  give  the  other  party  an  opportunity  of 

that  the  party  paid  a  stated  amount  to  replying  to  it." 

his  adversary's  attorney,  but  the  proof  8.  Hall  v,  Olney,  65  Barb.  (N.  Y.)  27. 

showed  that  the  payment  was  actually  See   in   general  article  Supplemental 

made  to  the  sheriff,  who  immediately  Pleadings. 

and  in  the  party's  presence  handed  the  4.  Green  v.  Lockwood,  i  Harr.  (Del.) 

money  to  the  attorney,  the  variance  is  331. 

not  material.     Powers  v.  Smith,  (Ky.  6.  Arkansas,  —  Owens   v.   Chandler, 

1897)  38  S.  W.  Rep.  1045.  16  Ark.  651. 

In  an  Action  of  Aienmpsit  by  an  Ad-  Connecticut.  —  Kisham  v.  Nichols,   i 

ministrator    against    the   maker    of    a  Root  (Conn.)  75. 

promissory  note  given  to  the  plaintiff's  Kentucky,  —  Hamilton    r.   Coons,    5 

intestate,   the  maker  may,    under  the  Dana  (Ky.)  317. 

plea  of  payment,  introduce  evidence  of  Massachusetts,  —  Wheaton  v.  Nelson, 

payments  made  by  him  to  the  children  11  Gray  (Mass.)  15;  Grinnell  v.  Spink, 

and  heirs  of  the  intestate  at  the  request  128  Mass.  25.     And  see  Parker  v.  Low- 

and   direction    of    the    administrator,  ell,  11  Gray  (Mass.)  353. 

Griswold  V.  Ward,  7  N.  J.  L.  95.  England,  —  Morley  v.  Culverwell,  7 

«.  Hall  V.  Olney,  65  Barb.  (N.Y.)  27;  M.  &   W.    174;    Alderson  and   Parke, 

Calkins  v.  Packer,  21  Barb.  (N.  Y.)  275.  BB.,  in  Cooper  v,  Morecraft.  3  M.  & 
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y.  Set-off.  —  Evidence  of  a  set-off  is  not  admissible  in  sup- 
port of  a  plea  of  payment.  ^  But  where  a  defendant  in  an  action 
of  contract  on  the  common  counts  pleads  a  delivery  of  goods  to 
the  plaintiff,  both  by  way  of  payment  and  as  a  set-off,  he  need 
not  elect  at  the  trial  whether  he  will  introduce,  his  evidence  as 
proof  of  payment  or  of  set-off,  as  the  defenses  are  not  inconsistent.* 

k.  Counterclaims.  — As  a  general  rule,  evidence  of  counter- 
claims  is  not  admissible  under  the  plea  of  payment.' 

/.  Failure  of  Consideration,   Mistake,    etc.  —  It   has 

been  held,  in  an  action  on  a  promissory  note,  that  under  an 
answer  of  payment,  evidence  was  inadmissible  of  want  of  con- 
sideration, mistake,  or  the  concurrent  execution  of  an  instrument 
that  might  modify  or  control  the  legal  effect  of  the  note.* 

W.  500.     And  see  Foster  v,  Dawber,  6  having  claims  or  demands  againsi  the 

Exch.  839.  plaintiff  in  such  action,  may  plead  the 

Evidenoe  of  Aooord  and  Satiffftotion.  —  same  or  give  notice  under  the  general 

The  case  of  Ulsch  z/.  Muiler,  143  Mass.  issue  or  under  the  plea  of  payment.*' 

379,   was  an  action   on  a  promissory  See  Bailey  v.  Valley  Nat.  Bank,  21  111. 

note,    the    answer    alleging    payment  App.  642. 

only.      On    the    trial    the    defendant  2.  Whcaton     v.     Nelson,     11    Gray 

sought  to  introduce  evidence  that  he  (Mass.)  15. 

had  delivered  to  the  plaintiff  a  certain  8.  Wagener  v.  Mars,  20  S.  Car.  533. 
number  of  cords  of  wood  which,  at  the  In  this  case  plaintiff  received  the  pro- 
time  of  the  delivery  and  afterwards,  ceeds  of  a  draft,  half  of  which  belonged 
the  plaintiff  agreed  should  be  received  to  the  defendant,  but  which  was  wholly 
and  the  price  thereon  stand  as  payment  applied  to  the  individual  indebtedness 
upon  the  note  to  the  amount  of  the  of  the  other  owner  of  such  draft,  who 
price  of  the  said  wood.  The  evidence  indorsed  it  to  plaintiff  without  instruc- 
was  objected  to,  and  the  objection  sus-  tions  to  apply  any  part  of  it  to  the  de- 
tained, in  which  connection  Field,  J.,  fendant's  debt.  The  court  said:  '*  If 
delivering  the  opinion  of  the  appellate  the  plaintiffs  have  wrongfully  obtained 
court,  said:  "  The  delivery  and  accept-  possession  of  the  defendant's  money, 
ance  of  wood  under  an  agreement  that  may  constitute  a  good  cause  of  ac- 
that  the  price  of  the  wood  shall  be  tion  in  his  favor  against  them,  which 
taken  as  the  payment  of  monev  due  may  be  asserted  either  in  a  separate 
upon  a  promissory  note,  is  not,  in  the  action  or  by  counterclaim  in  this  action 
technical  language  of  pleading,  pay-  if  it  had  been  so  pleaded;  but  we  are 
ment  of  the  note.  ♦  ♦  ♦  If  wood  is  at  a  loss  to  conceive  how  such  fact 
delivered  and  received  as  a  payment  could  constitute  a  payment." 
of  money  due  on  a  note,  it  is  only  by  4.  Lowry  v,  Shane,  34  Ind.  495. 
virtue  of  a  subsequent  and  independent  "These  are  propositions,"  said  the 
agreement  to  that  effect,  and  there  is  an  court  in  this  case,  **  too  clear  to  require 
accord  and  satisfaction;  and  the  agree-  the  citation  of  authorities  in  their  sup- 
in  ent  by  which  the  acceptance  of  the  port." 

wood  operates  as  a  satisfaction  of  the  In  the  case  of  Lewis  v,  Reeder,  9  S. 

contract,  and  the  delivery  and  receipt  &  R.  (Pa.)  198,  it  was  held  that  in  a 

of  the  wood  by  the  plaintiff  under  this  suit  against  the  maker  of  a  promissory 

agreement,  are  substantive  facts  which  note  by  an  indorsee  to  whom  it  had 

should  be  set  forth  in  the  answer."  passed  for  a    valuable    consideration, 

1.  Cooper  V,  Morecrafi,  3  M.  &  W.  evidence  could  not  be  given  by  the  de- 

500;     Wheaton    v.    Nelson,     11    Gray  fendant  under  the  plea  of  payment  of 

(Mass.)  15;  Hamburg  v.  Wood,  66  Tex.  a  failure  of  the  consideration  for  which 

168.     And  see  Able  v,  Lee,  6  Tex.  427.  the  note  was  given.     It  should  be  ob- 

^ayment  with  Hotloe  of  Set-off.  —  In  served,  however,  in  this  connection, 
Illinois^  by  section  29  of  the  Practice  that  this  case  seems  to  have  been  de- 
Act,  it  is  provided  that  **  the  defendant  cided  rather  with  reference  to  the  rules 
in  any  action  brought  upon  any  contract  of  commercial  law  than  any  question 
or  agreement,  either  express  or  implied,  of  mere  pleading  involved. 
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m.  Judgment  in  Garnishment. — A  foreign  attachment 
cannot  be  given  in  evidence  under  a  plea  of  payment  in  an  action 
of  debt  against  the  garnishee.* 

n.  Discontinuance  of  Action.  —  Under  a  plea  of  payment 
proof  of  the  former  discontinuance  of  the  suit  cannot  be  given  in 
evidence.* 

o.  Statute  of  Limitations.  —  Proof  that  a  debt  has  become 
barred  by  the  operation  of  the  statute  of  limitations  does  not 
sustain  a  plea  of  payment.* 

/.  Partial  Payments.  —  Evidence  of  part  payment  is  admis- 
sible under  a  plea  of  payment,  and  if  the  fact  is  established 
operates  as  a  defense  pro  tanto.^    It  is,  therefore,  error  to  instruct 

1.  Updegraff  v.   Spring,  ii  S.  &  R.  events,  the  defendant  was  entitled  to 

(Pa.)  i88.  be   allowed   in    reduction  of  damages 

Saoh     Defense     Should     Be     Pleaded  such  amount  as  he  had  proved  to  have 

SpedaUy,  or  if  the  plea  be  payment  with  been  paid.    *'  This,  we  think,"  said  the 

leave,  etc.,  notice  should  be  given  to  court  in  Rohr  v,  Anderson,  51  Md.  205, 

the  plaintiff  of  the  defendant's  inten-  commenting  on  the  doctrine  of  the  fore- 

tion  to  give  the  judgment  in  garnish-  going  case,  '*  is  not  only  in  accordance 

ment     in     evidence.       Updegraff     v,  with  justice,  but  with  established  prac- 

Spring,  II  S.  &  R.  (Pa.)  188.  tice."    And  in  the  same  connection  the 

8.  Latapee  v,  Pecholier,  2  Wash.  (U.  court,  in  this  carefully  considered  case, 

S.)  180.  said  further,  that  "  in  actions  of  debt  on 

8.  Austin  v.  Wilson,  46  Iowa  362.  simple  contract,  as  well  as  in  indebitatus 

4.  Arkansas,  —  Owens  v.  Chandler,  assumpsit^  the  plea  of  payment,  though 

16  Ark.  651.  pleaded  generally,   may  be  taken  dis- 

Delaware,  —  State  v,  Lobb,  3  Harr.  tributively,  and  the  issue  be  found  for 

(Del.;  421.  the  defendant  as  to  the  amount  proved 

Illinois,  —  Keyes    v.    Fuller,    9    111.  tu  be  paid,  and  as  to  the  residue  for  the 

App.   528;    Hays  v.  Smith,  4  III.  427.  plaintiff  (Cousins  v,  Paddon,  2  C.   M. 

Maryland,  —  Rohr  v,  Anderson,  51  &  R.  547),  or,  according  to  our  practice, 

Md.  216.  the  result  of  such  an  inquiry  may  be 

England.  — Cousins  v,  Paddon,  2  C.  expressed  in  a  general  verdict  for  the 

M.  &  R.  547.  plaintiff  for  the  amount  found  due  after 

Compare  Hamilton  v.  Coons,  5  Dana  deducting  all   payments  admitted  or 

(Ky.)  317.  proved." 

EvldeiioeofPartPftsrmeiit — Eule  Stated.  ninstration.  —  Where  in  debt  for 
—  In  the  case  of  Owens  v.  Chandler,  16  goods  sold  and  delivered  and  work  and 
Ark.  651,  Hanly,  J.,  delivering  the  labor  done,  the  defendant  pleaded  as  to 
opinion  of  the  court,  said:  "  We  appre-  parcel  of  the  sum  demanded,  to  wit, 
hend  there  can  be  no  doubt  that  if  338  pounds,  payment  of  338  pounds  in 
payment  of  the  whole  sum  demanded  discharge  oif  that  parcel,  but  the  defcnd- 
is  pleaded,  but  the  proof  is  of  the  pay-  ant  only  proved  payment  of  314  pounds, 
ment  of  part  only,  the  defendant  is  the  court  directed  a  verdict  to  be  en- 
entitled  to  the  benefit  of  the  evidence  tered  on  the  plea  of  payment  as  to  314 
by  way  of  reduction  of  the  debt  or  re-  pounds  for  the  defendant  and  as  to  the 
CO  very  if  the  action  was  debt,  and  of  residue  for  the  plaintiff.  Cousins  v, 
the  damages  if  the  action  was  one  Paddon,  2  C.  M.  &  R.  547. 
soanding  in  damages.  See  Lord  v.  Plea  of  Pasrment  of  Stated  Amount. — 
Ferrand,  I  Dowl.  &  L.  630;  2Greenleaf  Where  in  debt  on  simple  contract  the 
on  Evidence  491,  note  i.*'  In  the  case  defendant  pleads  payment  of  a  certain 
of  Lord  z'.  Ferrand  just  cited  the  defend-  sum,  he  must  prove  payment  of  that 
ant  pleaded  payment  of  the  whole  sum  even  though  it  be  laid  under  a 
amount  of  the  promissory  note  de-  z^'^/tV^/ in  order  to  entitle  him  to  a  ver- 
clared  on,  but  proved  payment  of  part  diet  on  the  whole  plea.  But  the  plea 
only;  and  while  the  court  expressed  may  be  taken  distributively,  and  the 
a  doubt  whether  the  plea  could  be  issue  found  for  the  defendant  as  to  the 
applied   distributively,   it  said,  at  all  amount  proved  to  be  paid  and  as  to 
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a  jury  that  the  defendant,  under  a  plea  of  payment,  must  show 
a  payment  of  the  whole  debt.*  And  even  though  under  the 
statute  of  4  Anne,  c.  i6,  §  12,  it  was  necessary  in  an  action  on 
a  record  to  plead  full  payment  if  payment  at  all,  under  such  plea 
of  full  payment  as  required  it  has  been  held  that  a  defendant 
might  give  in  evidence  and  avail  himself  of  partial  payments  as 
a  defense /r<?  tanto.^ 

q.  Collection  and  Loss  of  Collaterals.  —  The  general 
rule  seems  to  be  that  under  a  plea  of  payment  it  may  be  shown 
that  the  plaintiff  has  received  the  proceeds  of  collaterals  in  his 
hands.'  The  question  whether  or  not  under  such  a  plea  evi- 
dence is  admissible  to  establish  the  plaintiff's  chargeability  with 
or  liability  for  the  value  of  collaterals  lost  through  his  laches  or 
negligence,  has  given  rise  to  a  conflict  of  authority.* 

In  PMuuylyanift  where  a  practice  exists  of  pleading  payment  with 
leave  to  give  the  special  matter  in  evidence,  such  evidence  is  held 
competent  when  the  foundation  for  it  is  so  laid.* 

the  residue  for  the  plaintiff.   Cousins  v.  In  the  case  of  Buddicum  v.  Kirk,  3 

Paddon,  2  C.  M.  &  R.  547.     But  a  de-  Cranch  (U.  S.)  293,  it  was  held  that  the 

fendant  need  not  prove  payment  of  the  defendant    under  a  plea  of  payment 

whole  sum  stated  in  the  plea.     It  is  might  give   in  evidence   that  he  had 

sufficient  if  payments  be  shown  to  an  assigned  sundry  debts  to  the  plaintiff, 

extent  to  cover  the  plaintiff's  demand,  part  of  which  were  collected  by  him 

Falcon  v,  Benn,  2  Q.  B.  314,  42  E.  C.  L.  and  part  lost  by  his  indulgence  or  neg- 

691.  ligence. 

L  Keyes  v.  Fuller,  9  111.  App.  528.  Ck>ntrar7]>ootriiie.  —  Mercantile  Bank 

8.  Rohr  V.  Anderson,  51  Md.  205;  i  v.  Anderson,  27  N.  Y.  App.   Div.  94; 

Chit,  on  PI.  (i6th  Am.  ed.)  512.  Covely  v.  Fox,  11  Pa.  St.  171;  Plant's 

But  see  in  this  connection  the  case  of  Mfg.  Co.  v,  Falvey,  20  Wis.  200.     And 

Mechanics'  Bank  v.  Hazard,  13  Johns,  see  Bailey  v.  Bailey,  14  S.  &  R.  (Pa.) 

(K.  Y.)  353,  holding  that  in  an  action  195. 

on  a  recognizance  of  bail,  under  a  plea  Under  an  answer  alleging  payment 

of  payment,  evidence  of  payment  of  a  in  notes  of  third  parties,  in  an  action 

less  sum  than  the  amount  of  the  judg-  on  a  promissory  note  executed  by  the 

ment  was  inadmissible.  defendants,  the  proof  showed  that  the 

8.  Wolcott    V.   Ensign,   53   Ind.   70;  notes  of  third  parties  had  been  assigned 

Reeves  v.  Plough,  46  Ind.  350.     And  as  collateral  security  merely,  and  it  was 

see    also    cases   cited    in    succeeding  held  that  under  the  answer  the  defend- 

note.  ants  could  not  introduce  evidence  going 

It  Em  BtenHeld,  Therefore,  that  There  to  show  the  liability  of  the  plaintiff  for 
Is  Ho  Error,  in  such  case,  in  striking  the  value  of  collaterals  lost  through  his 
out  of  a  paragraph  of  the  answer  such  negligence.  Plant's  Mfg.  Co.  v,  Fal« 
special  matter  of  defense,  or  in  sus-  vey,  20  Wis.  200. 
taining  a  demurrer  to  a  paragraph  of  6.  In  an  action  on  a  promissory  note, 
the  answer  which  relies  thereon,  where  the  defendant  may  under  the  plea  of 
there  remains  such  general  answer  of  payment  with  leave  to  give  the  special 
payment,  as  the  error  could  not  have  matter  in  evidence,  prove  an  assign- 
harmed  the  defendant.  Wolcott  v,  ment  to  the  plaintiff  as  collateral 
Ensign,  53  Ind.  70.  security  of  the  note  of  a  third  person  of 

4.  Boetrine  that  8noh  Eridenee  Is  Ad-  greater  amount  than  the  claim  of  the 

mifiible.  —  Hamilton  v,  Moore,  4  W.  &  plaintiff,  which  said  collateral  note  had 

S.  (Pa.)  570, /^r  Tilghman,  C.J.;  Bud-  been  paid.     Bailey  r.   Bailey.  14  S.  & 

dicum  V,  Kirk,  2  Cranch  (U.  S.)  293;  R.  (Pa.)  195.     And  see  Covely  v.  Fox, 

Wolcott  V.  Ensign.  53  Ind.  70;  Reeves  11  Pa.  St.  171. 

V,  Plough,  46    Ind.    350;    Hobson  v.  It  Should  Also  Be  Oboerred  that  there 

Croft,  9  Pa.  St.  363.  is  an  apparent  conflict  of  authority  be* 
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r.  Equitable  Defenses.  —  Evidence  of  merely  equitable 
defenses  is  not,  as  a  rule,  admissible  under  a  plea  of  payment.^ 

3.  Evidence  to  Disprove  Cause  of  Action.  —  Evidence  to  disprove 
the  plaintiff's  cause  of  action  is  not  admissible  under  the  plea  of 
payment,*  even  though  such  evidence  be  offered  in  mitigation  of 
damages  merely.* 

4.  Facts  Excusing  Nonpayment  —  Where,  in  an  action  on  a  con- 
tract to  pay  money,  the  answer  sets  up  the  defense  of  payment, 
evidence  of  facts  relied  on  to  excuse  nonpayment  is  not  admissible.* 

5.  Where  Manner  of  Payment  Expressly  Stated.  —  Where  the  plea 
of  payment  expressly  avers  payment  to  have  been  made  in  a 

tween  the  Pennsylvania  adjudications  quently  contest  the  validity  of  the  note 

cited  in  the  foregoing  note.     The  later  on  account  of  the  alteration.     Matossy 

decisions  seem   to  hold  thai   under  a  r.  Frosh,  g  Tex.  6io. 

general   plea  of  payment   alone    evi-  8.  Speck  v,  Phillips,  5  M.  &  W.  2S2. 

dence  of  the  plaintiff's  liability  for  the  Aetlon  for  IMiQhArg*  of  Employoe.  — 

value  of  collaterals  lost  would  not  be  Where  to  an  action  for  wrongfully  dis- 

admissible.  charging  the  plaintiff  from  the  defend- 

1.  Equitable  Defonies,  —  Under  a  plea  ant's  service  the  defendant  pleaded 
of  payment  the  surety  in  a  joint  judg-  only  payment  of  money  into  court,  it 
ment  against  the  principal  and  himself  was  held  that  he  could  not  prove  in 
cannot  make  defense  on  the  ground  of  mitigation  of  damages  that  he  dis- 
a  release  by  the  creditor  of  the  prop-  charged  the  plaintin  for  misconduct, 
crty  of  the  principal  debtor,  whereby  Speck  v,  Phillips,  5  M.  &  W.  283. 
the  surety  contends  he  was  released.  Plea  of  Pasrmont  M  Admitting  Validity 
Such  defense  is  purely  an  equitable  of  Beoognisanoo.  —  And  where,  accord- 
one,  and  the  surety  should  plead  it  ing  to  the  principle  announced,  on  the 
specially.  Holt  v,  Bodey,  18  Pa.  St.  introduction  in  evidence  of  a  recogniz- 
207.  And  see  Hobson  v.  Croft,  9  Pa.  ance  to  support  a  writ  reciting  a  recog- 
St.  363.  nizance  in  due  and  proper  form,  the 

Aetion  Againit  (Shurotj — AppUeation  of  defendant  having  pleaded  payment,  it 

Payments.  ~  In  a  suit  by  a  bank  against  was  held  that  he  could  not,  under  such 

the  surety  on  a  promissory  note  the  de-  plea,   object  to  the  recognizance   for 

fendant  pleaded  payment,  and  on  the  matter    either  of  form   or  substance, 

trial  offered  in  e«ridence  the  bank  book  Abbott  v,  Lyon,  4  W.  &  S.  (Pa.)  39. 

of  the  principal  in  the  note,  showing  4.  Omaha  First  Nat.   Bank  v.  Chil- 

deposits  by  him  with  the  plaintiff  after  son,  45  Neb.  257. 

the   maturity  of  the  note  largely  in  Sapi^emental   Aaewer   Alleging    8noh 

excess  of  the  amount    thereof.     The  Faott.  —  The  defense  of  payment  ha v- 

defendant's  contention    was   that  the  ing  been  relied  on  until  the  cause  was 

plaintiff  was  bound  to  appropriate  said  about  to  be  tried,  it  was  held  to  be 

deposits  in  payment  of  the  note,  and  within  the  discretion  of  the  trial  court 

that  its  failure  to  do  so  relieved  him  then  to  refuse  to  allow  a  supplemental 

from  liability.     It  was  held,  however,  answer  setting  up  facts  excusing  non- 

that  this  defense  was  equitable  merely  payment,  or  showing  a  counterclaim 

and  was   not  therefore  admissible   in  for   the   recovery  of  a  nominal  sum. 

evidence  under  the  plea  of  payment.  Voak  v.  National  Invest.  Co.,  51  Minn. 

Steiner  v,  Erie  Dime  Sav.,  etc.,  Co.,  450. 

98  Pa.  St.  591.  In  an  Aetion  Agnlnet  the  Haker  of  n 

8.  Hamilton  v,  Moore,  4  W.   &   S.  Promiiiory  Hote  1^  the  Pledgee  thereof 

(Pa.)  570;  Speck  v.  Phillips,  5  M.  &  W.  the  defendant  pleaded  payment  of  the 

282.  debt  for  which  the  note  sued  on  was 

Obieetion  for  Alteration  of  Initmment.  given  as  collateral.     It  was  held  that 

—  Where  in  an  action  on  a  promis«ory  evidence  that  the  pledgee  had  taken 

note  the  defendant  pleaded  payment  other  security  for  the  principal  debt, 

with  a  copy  of  the  note  on  which  ap-  and  agreed  to  release  the  note  sued  on, 

peared    an    alteration   before   him,   it  was  inadmissible.     Omaha  First  Nat. 

was    held    that    he  could  not  subse-  Bank  v,  Chilson,  45  Neb.  257. 
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particular  manner,   evidence  of  payment  in  another  manner  is 
inadmissible.* 

Plaa  of  Payment  in  Honey  —  Evidenoe  of  Payment  in  Property.  —  Nor  can 
a  plea  of  payment  in  money  be  proved  by  evidence  of  a  payment 
in  property,* 

6.  Bole  in  Chancery  Pleadings.  —  An  allegation  of  payment  in 
chancery  pleading  is,  it  has  been  held,  sufficiently  sustained  by 
proof  of  satisfaction  of  the  demand  in  any  way,  as  by  set-off, 
accord  and  satisfaction,  etc.* 

7.  Payment  with  Leave,  etc. — a.  In  General.  —  In  Pennsyl- 
vania^  a  practice  exists  of  pleading  payment  with  leave  to  give 
the  special  matter  in  evidence.*  When  this  plea  is  resorted  to, 
evidence  of  any  defense  is  admissible  which  tends  to  show  that 
in  equity  and  good  conscience  the  plaintiff  ought  not  to  recover.* 

1.  Wheaton     v.     Nelson,     ii     Gray  circumstances  which  would  render  it 

iMass.)  T5;  Canfield  v.  Miller,  13  Gray  void  in  whole  or  in  part,  as  there  is  no 

Mass.)  274;  Shakopee  First  Nat.  Bank  plea  of  which  the  obligor  could  avail 

V,  Strait,  (Minn.   1898)  73  N.  W.  Rep.  himself     at     law,     the     courts     have 

645;  Hamburg  v.  Wood,  66  Tex.  168.  thought  themselves  justified  in  letting 

Under  a  Plaa  of  Payment  Ayening  De-  him  into  his  equitable  defense  under 

liyery  of  Certain  Ooods  to  the  plaintiff  the   plea  of  payment.     This    appears 

the  defendant  cannot  give  in  evidence  from   the  case  of  Swift  v,  Hawkins,  i 

settlements  at  which  certain  sums,  not  Dall.  (Pa.)  17,  decided  in  the  year  1768, 

specified  in  his  answer,  were  received  and  always  since  held  for  law.     The 

by   the   plaintiff   in   discharge   of    his  chief  justice  there  declared  that  to  his 

claim,  either  as  accord  and  satisfaction  knowledge   the   practice   of    receiving 

or  as  payment.     Wheaton  v.  Nelson,  evidence  to  show  the  want  of  consid- 

II  Gray  (Mass.)  15.  eration  on  a  plea  of  payment  to  debt 

Payment  of  Partnership  Hote.— Under  on  bond  had  prevailed  for  thirty-nine 
a  plea  alleging  a  partnership  note  to  years;  and  he  assigns  the  reason,  *  be- 
have been  paid  by  a  deposit  of  money  cause  otherwise  there  would  be  a  fail- 
in  a  bank  to  which  the  note  was  pay-  ure  of  justice; '  but  that  reason  does 
able,  evidence  that  the  bank  accepted  not  apply  to  actions  on  the  case 
in  payment  of  the  copartnership  note  founded  on  an  assumption  where  upon 
the  individual  note  of  one  of  the  the  plea  of  non  assumpsit  every  defense 
members  of  the  firm  is  inadmissible,  can  be  made  which  justice  requires. 
Shakopee  First  Nat.  Bank  v.  Strait,  There  is  no  occasion  therefore  in  these 
(Minn.  1898)  73  N.  W.  Rep.  645.  actions  to  depart  from  the  common-law 

In   an  Action  on  a  Promiiiory  Note,  rule.     We   have   indeed  sanctioned  a 

where  the  answer  avers   payment  by  practice  of  pleading    generally,    with 

another  note,  evidence  of  payment  in  leave  to  give  the  special  matter  in  evi* 

money  or  by  check   is   inadmissible,  dence.'* 

Canfield  v,  Xliller,  13  Gray  (Mass.)  274.  6.  Steinerv.  Erie  DimeSav.,  etc., Co., 

2.  Hamburg  v.  Wood,  66  Tex.  168.  98  Pa.  St.  591;  Hawk  v,  Geddis,  16  S. 
And  see  Able  v.  L^e,  6  Tex.  427.  &  R.  (Pa.)  28;  Laupee  r.  Pecholier.  2 

8.  Lee  v,  Beatty,  8  Dana  (Ky.)  204;  Wash. (U.S.)  180;  Lyon  v,  Huntingdon 

King  V,  King,  9  N,  J.  Eq.  44.  Bank,  14  S.  &  R.  (Pa.)  283. 

4.  Origin  of  Practice.  —  In  the  case  of  Nature  and  Operation  of  Plea.  —  With 

Hamilton  %\   Moore,  4  W.  &  S.  (Pa.)  reference  to  the  plea  of  payment  with 

570,   Tilghman.  C.   J.,  delivering   the  notice  of  an  equitable  defense,  it  has 

opinion  of  the  court,  said:    **  Having  been    held    that   such     plea    operates 

no  court  of  equity  we  have  found  our-  substantially  as  a  plea  in  equity  pray- 

selves   obliged,  for  the  prevention  of  ing  an  injunction;    admitting  of   any 

injustice,  to  depart  in  some  instances  suggestion    which    shows  ex   ctquo  et 

from    the   rules  of   the  common  law.  bono  the  plaintiff  ought  not  to  recover; 

Where  a  bond  or  other  specialty  has  without  notice  the  door  is  closed  upon 

been   given,  and  there  are  equitable  every    merely  equitable  consideration 

216  Volume  XVI. 


EvidMkM  AdmiMible  PA  YMENT.  under  ?1m  of  Pajrmeiit. 

The  practice  of  pleading  payment  with  leave,  and  the  rules  of 
court  with  referende  thereto,  do  not,  however,  affect  a  defend- 
ant's right  to  give  in  evidence  under  the  plea  of  payment  any 
proof  which  would  go  to  show  a  payment  at  common  law,*  nor 
is  by  such  method  the  scope  of  a  plea  of  payment  or  the  evi- 
dence receivable  thereunder  enlarged,  where  no  equitable  defense 
is  sought  to  be  established.* 

d.  Necessity  for  Notice.  —  It  is  requisite,  however,  that 

the  proper  notice  be  given  of  the  particular  equitable  defense 
intended  to  be  relied  on,  otherwise  the  evidence  when  offered  will 
not  be  received.* 

which  falls  short  of  technical  payment,  defendant,  as  stated,  having  given  the 

Hawk  V.  Geddis,  i6  S.  &  R.  (Pa.)  28.  note  with   the  specific   understandings 

In  the  case  of  Covely  v.  Fox,  11  Pa.  that  it  was  only  required  incompliance- 

St.  171,  Bell,  J.,  delivering  the  opinion  with  the  rules  of  the  bank,  and  that 

of  the  court,  said:    '*  The  plea  of  pay-  only  the  collaterals  deposited  should 

ment  with  leave,  etc.,  has  a  twofold  be  looked  to  for  the  payment  of  the 

character:    one    being    strictly   legal,  debt. 

the  other  equitable,  and  first  intro-  Scire  Faoias  to  Beview  Judgment. — 
duced  from  our  want  of  a  court  of  Under  the  plea  of  payment  with  leave, 
chancery.  With  notice  of  the  special  etc.,  to  a  scire  facias  to  revive  a  judg- 
matter  constituting  the  defense,  any  ment,  the  defendant  may  give  in  evi- 
eouity  which  tends  to  defeat  the  plain-  dence  that  when  he  executed  the  bond 
tiff's  action  may  be  given  in  evidence;  and  warrant  upon  which  the  judgment 
but  without  an  accompanying  notice  was  confessed,  the  plaintiff  promised 
the  plea  has  no  more  than  its  common-  to  cancel  it  upon  an  event  which  has 
law  effect,  and  of  course  the  proof  is  occurred  since  the  judgment.  Hartzell 
C9nfined  to  what  that  law  recognizes  as  v,  Reiss,  1  Binn.  (Pa.)  289.  The  de- 
payment."  fense  in  this  case  which  the  defendant 

Brideiioe  Admiseible. —  By  the  prac-  sought  to  set  up  was  of  an  equitable 
tice  and  laws  in  Pennsylvania  any  evi-  nature,  in  which  connection  the  court 
dence  may  be  given  under  the  plea  of  observed:  "  It  is  to  be  remarked  that 
payment  with  leave  which  shows  that  an  equitable  defense  may  in  this  state 
ex  aquo  et  bono  the  debt  sued  for  ought  be  pleaded  in  a  court  of  law,  which  is 
not  to  be  paid.  Thus,  if  the  debt  has  not  the  case  in  England.  I  very  much 
in  whole  or  in  part  been  paid,  or  has  doubt  whether  there  the  defendant 
been  extinguished  by  any  means,  as  could  have  had  any  relief  in  a  court  of 
by  a  contract  of  a  superior  nature,  or  common  law.  But  certainly,  if  he  had 
has  been  released,  or  if  the  debt  be  not  filed  his  bill  in  equity  and  made  good 
in  conscience  due,  or  has  by  some  the  matters  alleged  by  him  in  this  bill 
means  been  set  aside  so  that  it  cannot  of  exceptions,  he  would  have  been  re- 
be  conscientiously  demanded,  these  lieved  from  the  judgment.'* 
facts  may  be  given  in  evidence.  La-  1.  Richabaugh  v,  Dugan,  7  Pa.  St» 
tapee  v.  Pecholier.  2  Wash.  (U.  S.)  180.  394. 

In  an  Aetion  on  a  Single  Bill  to  which  8.  In  the  case  of  Hellings  v.  Amey, 

has  been  interposed  a  plea  of  payment  i  Whatt.  (Pa.)  63,  Gibson,  C.  J.,  deliv- 

with  leave,  etc.,  it  has  been  held  that  a  ering  the  opinion  of  the  court  said: 

defendant   might  prove   that  the   bill  *'  It  is  true  the  fact  of  payment  was 

was  taken  subject  to  a  parol  agreement  pleaded  '  with  leave  to  give  the  special 

that  payment  thereof  was  never  to  be  matters   in   evidence  *   which    by   our 

required.     Lyon  ?/.  Huntingdon  Bank,  practice  makes  way  but  for  an  equity 

14  S.  &  R.  (Pa.)  283.     In  this  case  the  where  there  is  one;  but  where   there 

defendant  alleged   that  the  note  sued  is   none,    the    leave    thus  taken   goes, 

on  had  been  given  to  the  plaintiff  bank  for  nothing,  and  the  plea  has  no  more 

as  a  matter  of  form  merely,  on  the  oc-  than  its  common-law  effect." 

casion  of  a  loan  to  the  defendant  b}*  8.  In  the  Abeenoe  of  8neh  Hotioe  it  has. 

the  bank,  understood  to  be  solely  on  been  said:    **  The  door  is  closed  upon 

the   credit  of  certain  collaterals;    the  every  merely  equitable  consideration 
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YL  Beplication  to  Plea  of  Patksvt  —  1.  In  General  —  On 

account  of  the  nature  of  a  plea  of  payment  as  generally  regarded, 
it  is  not  infrequently  stated  that  a  replication  is  necessary  to  the 

making  up  of  an  issue  thereon.*  And  though  the  record  shows 

which   falls    short  of    technical    pay-  Enle  Stated.  —  A  plea  of  payment  in 

ment.**     Steiner  v.   Erie    Dime    Sav,,  an  answer  is  new  matter,  which,  not 

etc.,  Co.,  98  Pa.  St.  591.  being  denied  by  the  reply,  stands  ad- 

In   the  case  of  Hobson  v.  Croft,  9  mitted.      Benicia  Agricultural   Works 

Pa.  St.    363,   Bell,  J.,   delivering  the  r.  Creighton,  21   Oregon  495.     In  the 

opinion  of  the  court,  said:     *'  The  de-  same  connection  it  was  held  in  another 

fendant's  plea  is  payment.     It  is  very  state  that  the  defendant  cannot  avail 

certain   that  under  this  plea   without  himself    of    the    defense  of   payment 

notice  of  special  matter  a   defendant  without  pleading  it,  and  when  pleaded, 

cannot  give   evidence  of   facts   which  if  there  be  no  reply,  there  can  be  no 

may  constitute  a  special  equitable  de-  trial  for  want  of  an  issue.     Hubler  t/. 

fense.'*  Pullen,  9  Ind.  273.    And  see  also,  to 

Lmi^   of    Hotloe   Sequirod.  —  With  the  same  effect,  the  case  of  Price  t/. 

reference  to    this  Pennsylvania  prac-  Sinclair,  5   Smed.  &    M.  (Miss.)  254, 

tice.  in  the  Supreme  Court  the  rule  in  wherein  it  was  held  to  be  error,  where 

such  cases  has  been  said  to  be  that  no-  there  is  a  plea  of  payment  undisposed 

tice  of  the  special  matter  intended  to  of,  to  submit  the  case  to  the  jury  upon 

be  offered  in  evidence  should  be  given  a  plea  of  non  assumpsit.     If  the  plea 

by  the  defendant  to  the  plaintiff  before  of  payment  be  not  answered  or  other- 

the  trial.     The  rule  of  the  Common  wise  disposed  of,  the  judgment  will  be 

Pleas  is  that  notice  need  not  be  ^ven  erroneous. 

unless    demanded    by     the    plamtiff.  Aotion  on  Jndgmont  B«iid«red  In  Sifter 

Tilghman,  C.  J.,  in  Hamilton  v.  Moore,  State.  —  A  plea  of  payment  to  an  action 

4   W.  &   S.  (ra.)  570.     In   this  case,  of  debt,  founded  on  judgment  rendered 

after  pleading  payment,  the  defendant  in  the  state  of  Kentucky^  the  plea  also 

sought  to  introduce  evidence  tending  averring  that  in  such  state  a  plea  of 

to  disprove  the  plaintiff's  cause  of  ac-  payment  was  proper  in  an  action  of 

tion.     Such   evidence   was  held  to  be  debt  founded  on  a  judgment,  properly 

inadmissible  under  a  general  plea  of  puts  in  issue  the  law  of  Kentucky,  and 

payment,  and  it  seems  to  have  been  in-  the  plaintiff  will  be  required  to  reply 

timated   that  the  evidence  might  not  to  it.     Hutchison  r.  Patrick,  3  Mo.  65. 

have  been  admissible  though  sought  to  Boplieation  Admittiiig  P»3rmmit  In  Purt. 

be  introduced  under  a  plea  of  payment  —  To  a  plea  of  payment  in  full,  a  reply 

with  leave,  if  no  notice  of  such  defense  admitting  a  part  payment  and  averring 

had  been  given  according  to  the  rules  that  no  more  was  paid,  is  good  on  de- 

of  court.  murrer.  Lillie  t* .  Trentman,  130  Ind.  16. 

Another  rule  of  court  in  the  same  Boplieation  Held  Bad  —  ninstratioii. — 
connection  is  that  a  defendant,  under  In  an  action  of  assumpsit  for  the  bal- 
the  plea  of  payment  in  an  action  of  ance  due  on  an  account  stated,  the  de- 
debt  on  a  bond  or  specialty,  shall  not  fendant  pleaded  that  after  the  state- 
be  permitted  to  give  any  evidence  ment  of  the  account  the  plaintiff  drew 
that  it  was  obtained  by  fraud  or  with-  and  the  defendant  accepted  a  bill  of 
out  sufficient  consideration,  unless  he  exchange  and  delivered  the  same  to 
gives  twenty  days*  notice  before  the  the  plaintiff,  who  then  accepted  and 
trial,  of  the  matter  on  which  he  intends  received  the  same  in  discharge  of  said 
to  rely,  and  that  he  must  give  notice  balance  due,  and  indorsed  the  same  to 
of  any  matter  intended  to  be  set  off  some  person  unknown  to  the  defend- 
against  the  plaintiff's  claim  ten  days  ant,  which  latter  person  was  still  the 
before  the  trial.  Richabaugh  v,  Dugan,  holder  thereof  and  entitled  to  enforce 
7  Pa.  St.  394.  the  defendant's  liability  on  said  bill  of 
1.  Kennedy  v,  Pickering,  Minor  exchange.  The  replication  was  that  the 
(Ala.)  137;  Hublerr.  Pullen,  o  Ind.  273;  plaintiff  did  not  accept  and  receive 
Price  V.  Sinclair,  5  Smed.  &  M.  (Miss.)  the  bill  in  satisfaction  and  discharge  of 
254;  Hutchison  v.  Patrick,  3  Mo.  65;  the  balance  due,  which,  on  special  de- 
Benicia  Agricultural  Works  r.  Creigh-  murrer,  was  held  to  be  bad.  Emblin 
ton,  21  Oregon  495.  v,  Dartnell,  i  Dowl.  &  L.  591. 
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that  the  plea  was  filed  at  a  term  subsequent  to  the  return  or 
imparlance  term,  the  necessity  for  a  reply  is  not  obviated,  as  it 
will  be  presumed  by  an  appellate  tribunal  to  have  been  filed  with 
the  permission  of  the  court  below,*  Nor  can  a  plaintiff  antici- 
pate the  defense  of  payment,  and  dispense  with  the  rule  requiring 
a  replication,  by  an  allegation  in  the  complaint  that  no  payments 
have  been  made  on  the  claim  sued  on.* 

2.  Bole  as  AfEected  by  Conoliuion  of  Plea.  —  Though  a  replication, 
it  has  been  held,  is  unnecessary  to  a  plea  of  payment  which  con- 
cludes to  the  country,  the  rule  has  been  declared  otherwise  where 
the  plea  concludes  with  a  verification.'  It  is  not,  however,  that 
the  question  is  determined  in  fact  by  the  formal  conclusion  of  the 
plea,  but  the  real  consideration  is  whether  the  plea  contains  new 
matter  or  not,  which  circumstance,  according  to  common-law 
rules,  regulates  the  conclusion  of  the  plea.*  And  by  the  weight 
of  modern  authority,  under  the  codes  and  otherwise,  the  neces- 
sity for  a  replication  is  made  to  depend  on  whether  or  not  the  plea 
of  payment  introduces  and  relies  on  new  matter  as  a  defense,  or 
is  only  a  denial  of  a  material  allegation  of  the  declaration  or  com- 
plaint.^ Thus,  it  has  been  held  that  when  a  plaintiff  in  an  action 
on  a  promissory  note  avers  that  the  note  has  not  been  paid,  an 
averment  in  the  answer  of  the  payment  of  such  note  is  not  new 
matter  requiring  a  reply.  It  is  merely  a  proper  mode  of  contro- 
verting an  allegation  of  the  complaint.  An  issue  being  thus 
made,  a  reply  is  unnecessary.* 

HMd  Hot  Btply  to  PIoa  TMally  Dofeoi-  6.  McArdle  r.  McArdle,  la  Minn.  98. 
Ito.  —  A  plea  of  payment  concluding  In  Frisch  v.  Caler,  ai  Cal.  71,  it  was 
with  the  words,  **  and  he  [defendant]  similarly  held  that  a  plea  of  payment 
herewith  files  his  bill  of  particulars  to  a  complaint  on  a  promissory  note  is 
and  will  insist  upon  them  as  an  oflfset,"  not  new  matter,  the  fact  of  which 
when  no  bill  of  particulars  was  in  fact  would  not  therefore  be  deemed  ad- 
filed,  may  be  disregarded  by  the  plain-  mitied  in  the  absence  of  a  replication 
tiff,  and  a  failure  to  file  a  replication  under  the  practice  requiring  a  replica- 
thereto  constitutes  no  ground  of  re-  tion  to  new  matter  set  up  in  the  an- 
versal.  Miller  v.  Brooks,  4  Smed.  &  swer.  This  case  was  decided  under  a 
M.  (Miss.)  175.  statute  requiring  a  replication  to  new 

1.  Price  V,  Sinclair,   5  Smed.  &  M.  matter  in    the    answer.     The  answer 

(Miss.)  254.  averred  that  the  note  in  suit  had  been 

8.  Benicia    Agricultural    Works    r.  paid  by  the  defendant  except  a  small 

Creightcn,  21  Oregon  495.  sum    which  was  admitted  to  be  then 

8.  Wellsburg    First    Nat.    Bank    9.  due;    and  it  was  contended  that  that 

Kimberland,  16  W.  Va.  555.  averment  was  admitted,  because  of  the 

4.  See  supra^  IV.   17.   Conclusion  of  failure  on  the  part  of  the  plaintiffs  to 

Plea,  file  a  replication  denying  it;    but  the 

6.  Frisch  v,  Caler,  21  Cal.  71;  Powe-  court  held  that  it  was  not  new  matter; 

sheik  County  v  Mickel,   10  Iowa  76;  that  the  failure  to  pay  the  note  consti- 

McCart  V.  Regester,  68  Md.429;  Wells-  tuted  the  breach  and  must  be  alleged; 

burg  First  Nat.  Bank  v,  Kimberland,  and  that  the  allegation  in  the  answer 

16  W.  Va.  555;  Kinsley  v.  County  Ct.,  that  it  had  been  paid  was  only  a  trav- 

31   W.   Va.  464;    Van   Giesen  v.  Van  erse  of  an  allegation  in  the  complaint 

Giesen.  10  N.  Y.  316;    McArdle  v.  Mc-  that  it  had  not  been  paid. 

Ardle,   12  Minn.  98.     And  see  Doug-  In  the  case  of  Van  Giesen  v.  Van 

lass  V.  Central  Land  Co.,  12  W.  Va.  Giesen,  10  N.  Y.  316,  which  was  de- 

502;  Stacy  V.  Stichton,  9  Iowa  399.  cided  under  the  New  York  statute  of 
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Similiter  —  When  a  SuAdoiit  Boplioation.  —  Where,  therefore,  a  plea 
of  payment  properly  concludes  with  a  verification,  a  replication 
is  necessary,  and  it  has  been  held,  obviously,  that  the  addition 
of  a  similiter  will  not  satisfy  the  requirement.*  But  where  the 
conclusion  is  to  the  country,  no  replication  is  necessary,  and  even 
the  formal  addition  of  a  similiter  has  been  dispensed  with.*  If, 
however,  a  plea  of  payment  concludes  to  the  country,  but 
improperly  so,  as  introducing  new  matter,  a  replication  is  requi- 
site, and  the  addition  of  a  similiter  will  raise  no  issue.* 

3.  Conrtruotion  of  Plea  with  Eeferenoe  to  Neeeisity  for  Replication. 

—  Where  it  is  uncertain  from  the  averments  of  the  defendant's 
pleading  whether  the  defense  set  up  is  that  of  payment,  requiring 
no  reply,  or  counterclaim,  to  which  a  replication  is  requisite,  the 
construction,  it  has  been  held,  will  be  that  the  defense  of  payment 
was  intended.* 

1848,  it  was  held  that  where,  in  an  ac-  a  certain  sum  of  monev,  the  declara- 
tion on  a  promissory  note,  there  is  an  tion  averring  that  the  defendant  had 
averment  of  nonpayment  in  the  com-  not  paid  the  same.  The  defendant 
plaint  and  an  allegation  of  payment  in  pleaded  non  est  factum  and  payment, 
the  answer,  no  replication  is  requisite  Upon  these  pleas  issue  was  joined  by 
or  proper  under  the  code.  entry  on  the  docket  of  **  issue  joined. 
Boply  Birooted  in  Diforetion  of  Cronrt.  After  trial  and  verdict  for  the  plaintiff, 

—  In  New  York  it  is  provided  (§  516,  upon  motion  in  arrest  of  judgment,  it 
Code  of  Civil  Procedure)  that  '*  where  was  held  that  the  entry  of  **  issue 
an  answer  contains  new  matter  con-  joined  *'  was  a  sufficient  joinder  of 
stituting  a  defense  by  way  of  avoidance  issue  as  to  the  plea  of  payment,  al- 
the  court  may  in  its  discretion,  on  though  affirmative  in  form,  as  such 
the  defendant's  application,  direct  the  plea  was,  under  the  circumstances,  in 
plaintiff  to  reply  to  the  new  matter.'*  effect  a  denial  of  the  allegation  of  non- 

1.  The  Words  ^*  and  the  Plaintiif  Doth  payment  in  the  declaration,  and  the 
the  Like"  cannot  be  taken  as  a  traverse  joinder  of  issue  thereon  was  no  ground 
of  a  plea  of  payment,  concluding  with     for  arresting  the  judgment. 

a  verification.     Lockwood,  J.,  in  Betts  8.  Nadenbousch  v,   M'Rea,    Gilmer 

V.  Francis,  i  111.  165.  (Va.)  228. 

2.  Kinsley  v.  County  Ct.,  31  W.  Va.  4.  Bates  v,  Rosekrans,  33  How.  Pr. 
464;    Wellsburg    First  Nat.    Bank  v.  (N.   Y.    Supreme    Ct.)  98;     Burke    v, 
Kimberland,  16  W.  Va.  555.    And  sec  Thorne,  44  Barb.  (N.  Y.)  363. 
Douglass  r.  Central  Land  Co.,  12  W.  Aniwer     Ambignons  —  Payment      In- 
Va.  502.  tended. —  In  an  action   to  recover  for 

In  the  case  of  Wellsburg  First  Nat.  work  and  labor  done  by  the  plaintiff 
Bank  v.  Kimberland,  16  W.  Va.  555,  for  the  defendants,  the  answer,  after 
the  defendant  pleaded  non  assumpsit  admitting  the  performance  of  the 
and  payment.  There  was  no  replica-  labor,  set  forth  for  a  defense  to  the  de- 
tion  filed  to  either  plea,  nor  formal  mands  stated  in  the  complaint  that  the 
issue  joined  thereon;  but  the  court  defendants,  durins:  the  time  of  the  per- 
said:  "  Though  no  formal  issues  were  formance  of  the  labor,  had  paid  divers 
taken  on  the  pleas  of  non  assumpsit  and  sums  of  money  to  and  for  the  plaintiff, 
payment,  yet,  as  both  these  pleas  prop>-  to  be  applied  in  part  payment  on  and 
erly  conclude  to  the  country,  the  plain-  for  his  said  labor  and  services,  specify- 
tiff  had  a  right,  without  the  formal  ing  the  amount.  It  then  claimed  that 
addition  of  a  similiter^  to  proceed  to  the  plaintiff  was  indebted  to  the  de- 
trial  on  them  as  though  issues  had  been  fendants  for  the  said  sums  of  money, 
formally  joined  upon  them."  and  alleged  that  the  defendants  would 

Where  Plea  of  Payment  Not  Hew  Mat-  insist  upon  the  sums  so  paid  as  a  coun- 
ter.—  The  case  of  McCart  v.  Regester,  terclaim  or  counterclaims  in  the  action, 
68  Md.  429,  was  an  action  upon  a  and  demanded  judgment  for  costs.  It 
sealed  instrument  covenanting  to  pay  was  held  that  such  answer  did  not  set 
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4.  Eeplioation  by  Way  of  New  Assignment  —  The  plea  of  pay- 
ment, it  has  been  decided,  will  be  taken  to  apply  to  the  plaintiff's 
demand,  whatever  it  may  prove  to  be,  and  therefore  it  is  not  in 
general  necessary  for  the  plaintiff  to  new  assign.*  The  defendant 
will  not  be  permitted,  by  pleading  a  sum  which  the  plaintiff  does 
not  claim  in  the  present  action,  to  derive  any  advantage 
therefrom.* 

TIL  TSBDICT  AHD  JuBGMXHT.  —  It  has  been  held  that  in  the 
trial  of  an  issue  made  by  a  plea  of  payment,  it  was  proper  that 
the  result  of  the  inquiry  should  be  expressed  in  a  general  verdict, 
after  deducting  all  payments  admitted  or  proved.* 

What  Saffldent  u  Bapport  Ysrdiot.  —  The  mere  entry  in  the  order 
book  that  the  defendant  filed  a  plea  of  payment,  where  no  such 
plea  is  found  in  the  record,  has  been  held  insufficient  to  support 
a  verdict  for  such  party.* 

Tin.  Costs  —  1.  In  General  —  If  the  defendant  pays  the  debt 
after  suit  is  brought,  the  plaintiff  is  entitled  to  judgment  for 
costs  accrued.* 

2.  Payment  Puis  Darrein  Continuance.  —  Where  a  defendant 
pleads  payment  puis  darrein  continuance^  and  such  plea  is  estab- 
lished by  the  proof,  the  plaintiff  receives  costs  only  up  to  the 
time  of  the  filing  of  the  plea,  and  the  defendant  afterwards.^ 

up  a  counterclaim  so  as  to  require  a  4.  Trotter  v.   Williamson,   6  T.    B. 

reply,  but  that  the  facts  pleaded  stated  Mon.  (Ky.)  38. 

the  defense  of  payment  only;  and  that  6.  Atherholt  v,  Robinson,  6  Houst. 

therefore,  although  there  was  no  reply.  (Del.)  428. 

the  whole  answer  did  not  stand  ad-  If  the  Debt  Is  Paid  at  the  Betum  Term 

mitted.     Burke  r.  Thorne,  44  Barb.  (N.  of  the  Writ,  and  the  plaintiff  neglects  to 

Y.)  363.  supply  for  judgment  before  the  close  of 

1.  James  v,  Lingham,  5  Bing.  N.  such  term,  he  will  only  be  entitled  to  a 
Cas.  553,  35  E.  C.  L.  225;  Freeman  v,  judgment  for  costs  up  to  such  term. 
Crafts,  4  M.  &  W.  4.  Atherholt  v.  Robinson,  6  Houst.  (Del.) 

niustration.  —  Thus,  in  an  action  of  428. 
debt  for  work  and  labor,  the  aggregate  6.  Greenleaf  r.  Allen,  83  Me.  333. 
of  the  sums  stated  in  the  declaration  And  see  Lyttleton  r.  Cross,  4  B.  &  C. 
being  thirty  pounds,  the  defendant  117,  10  E.  C.  L.  285;  Coffin  v,  Cottle,  9 
pleaded  payment  of  divers  sums  of  Pick.  (Mass.)  287;  Staples  v.  Welling- 
money,  amounting  in  the  whole  to  the  ton,  62  Me.  9;  Leavitt  v.  School  DisL 
aggregate  of  all  the  debts  and  moneys  No.  19.  78  Me.  574. 
in  the  declaration  mentioned.  Thede-  But  Where  Sepfloute  Suits  Have  Been 
fendant  on  the  trial  proved  payments  Brought  against  the  maker  and  indorser 
to  the  amount  of  ninety- two  pounds,  of  a  promissory  note,  the  latter,  after 
but  the  plaintiff  proved  work  done  to  plea,  cannot  avail  himself  of  a  subse- 
the  value  of  one  hundred  and  seven  quent  payment  of  the  note  by  the 
pounds.  It  was  held,  according  to  the  maker  by  setting  up  such  facts  under 
rule  stated,  that  the  plaintiff  was  en-  plea  of  puis  darrein  continuance.  Un- 
titled to  a  verdict  for  the  balance,  and  less  the  defendant  elects  to  proceed  to 
was  not  required  to  new  assign.  Free-  trial  upon  the  plea  filed,  the  plaintiff 
man  r.  Crafts,  4  M.  &  VV.  4.  may  discontinue  without  costs.     Com- 

2.  2  Chitty  on  Pleadings  (i6th  Am.  mercial  Bank  v.  Love,  19  Wend.  (N. 
cd.)  444;    Dyte  r.  Hawker,  i  Dowl.  &  Y.)  98. 

L.    T89:     Kenningham    v,    Alison,    2        Pasrmont  During  Yaoation — Ho  Plead- 

Dowl.  N.  S.  658.  ingi.  —  Where  the  facts  relating  to  pay- 

8.  Rohr  V,  Anderson,  51  Md.  205.  ment  made  subsequent  to  the  institu- 

221  Volume  XVI. 


Oortf.  PA  YMENT.  Badnetion  of  Debt* 

3.  Bednotion  of  Debt  by  Payment  Below  Jurisdictional  Limit  — 
a.  In  General.  —  There  are  code  provisions  regulating  this  sub- 
ject in  many  of  the  states,  similar  in  object  and  intent  but  differ- 
ing somewhat  in  terms.  The  objects  of  these  statutes  are  to 
discourage  frivolous  and  vexatious  litigation ;  to  compel  litigants 
to  resort  to  the  proper  tribunals  for  the  adjustment  of  their  con- 
troversies ;  and  also  to  cause  a  settlement  of  disputes  in  the  man- 
ner entailing  the  least  cost  upon  the  parties  concerned.  These 
objects  are  accomplished  by  provisions  that  if  the  plaintifl*s  claim 
has  been  reduced  below  a  certain  amount  by  payment,  or  if  he 
had  no  reasonable  ground  to  expect  to  recover  more  than  a  pre- 
scribed  amount,  usually  the  minimum  jurisdictional  limit  of  the 
court  in  which  the  action  is  brought,  then  the  plaintiff  shall 
recover  no  costs,  or  costs  within  the  discretion  of  the  court,  or 
only  such  costs  as  would  have  been  incurred  in  a  trial  in  an 
inferior  tribunal. 

b.  Where  Plaintiff   Recovers   No   Costs.  —  The   rule 

adopted  in  some  states  is,  as  stated,  that  if  a  plaintiff  fails  to 
recover  an  amount  equal  to  the  minimum  jurisdictional  limit  of 
the  court  in  which  he  institutes  his  action,  he  shall  not  be  entitled 
to  his  costs,  though  his  claim  originally  may  have  been  within  the 
jurisdiction  of  the  court,  if  the  reduction  to  the  amount  of 
recovery  has  been  by  payment.*  Under  such  circumstances  the 
judgment  should  be  for  the  plaintiff  for  the  amount  of  the  balance 

tion  of  suit,  and  during  vacation,  were  from  the  sum  of  $182.12,  and  therefore 

submitted   for  decision  to  a  judge  at  gave  costs  to  the  plaintiff.     The  proof 

nisi  prius,  without  pleadings,  and  the  showed  that  a  mare  which  had  been 

payment  established,   the  plaintiff  is  mortgaged  to  secure  one  of  the  notes 

entitled  only  to  costs  up  to  the  first  had  been  delivered  to  the  plaintiff  to  be 

day  of  the  term.    Greenleaf  v,  Allen,  sold  and  the  proceeds  applied  in  pav- 

83  Me.  333.  ment.     Instead  of  selling  her  for  cash, 

1.  Michigan,  —  Mandigo  v,  Mandigo,  he  exchanged  her  for  other  propeit3% 

26   Mich    349;    Ladd    7.   Duncan,   23  and  the  parties  disagreed  as  to  how 

Mich.  2S5.  much  should   be  applied.    This    dis- 

New    York.  —  Parker  v,  Radliff,   14  agreement  was    held    by    the  Circuit 

Wend.  (N.  Y.)  68;  Matteson  v.  Bloom-  Court  to  prevent  the  operation  of  the 

field,  10  Wend.  (N.  Y.)  556;    Bates  r.  transaction  as  a  payment  and  convert 

Norris,  55  N.  Y.  Super.  Ct.  269.     And  it  into  a  counterclaim  or  set-off,  but  on 

see  Spring  Valley  Shot,   etc.,   Co.   v,  appeal  Campbell,  C.  J.,  delivering  the 

Jackson,  2  Sandf.  (N.  Y.)  622;    Hood-  opinion    of    the    court,    said:     **  The 

less  V.  Brundage,  8  How.   Pr.  (N.  Y.  agreement   to  apply  the   proceeds  of 

Supreme  Ct.)  263.  the    mare   in   payment    could   not  be 

Texas,  —  Browning  v.  Hart,  29  Tex.  destroyed  by  the  subsequent  disagree- 

271;    Hcatherly  v.  Record,  12  Tex.  49;  ment  as  to  the  amount.     Plaintiff  be- 

Tinsley  v,  Ryon,  9  Tex.  405;  Cochran  low,  as  soon  as  he  received  the  value 

t\  Kellum,  4  Tex.  120.     See  Denson  v,  of  the  mare,  received  payment  to  the 

McCasIand,  2  Tex.  Civ.  App.  184.  extent  of  that  value,  and  a  dispute  as 

Payment  La  Proceeds  of  Property.  —  In  to  its  amount  would   not  change  its 

the  case  of  Strong  v,    Kennedy,    40  character  as  a  payment,  any  more  than 

Mich.  327,  plaintiff  sued  the  defendant  if  it  had  been  a  monev  payment  from 

in  the  Circuit  Court  on  two  promissory  which  the  creditor  claimed  deductions 

notes    and     recovered    judgment    for  for  expenses.    It  is  the  fact,  and  not  the 

$54.12.     The  trial  court  held  that  the  question  whether  it  is  disputed  or  not, 

judgment  had  been  reduced  by  set-off  which  determines  payment.    As  this 
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found  to  be  due  him,  but  for  the  defendant  as  to  the  costs  of  the 
action.* 

Pftymontf  Fending  tiit.  —  Under  a  statute  providing  that  a  plaintiff 
shall  not  be  entitled  to  his  costs  unless  his  recovery  exceeds  a 
certain  amount,  the  rule  will  apply,  although  the  payments  have 
been  made  pending  suit,  unless  the  plaintiff's  right  to  costs  is 
preserved  by  the  order  allowing  the  filing  of  a  supplemental 
answer  setting  up  such  payments,  or  by  stipulation  in  writing 
between  the  parties,  as  required  by  the  rules  of  the  court.* 

Payment  Othenriee  than  in  Money.  —  Under  statutes  providing  that 
where  the  plaintiff's  claim  is  reduced  below  the  jurisdictional 
amount  by  payment,  defendant  will  be  entitled  to  his  costs,  pay- 
ment may  be  pleaded  in  other  things  than  money.* 

Bednetion  by  8et-oit  —  Where  the  reduction  below  the  jurisdictional 
amount  is  by  set-off  and  not  by  payment,  the  plaintiff  does  not 
lose  his  costs.*    And  though  a  plaintiff  recover  less  than   the 

payment  reduced  the  origiaal    claim  the  plaintiff  and  for  costs  of  suit.     But 

below  $ioo  it  gave  a  right  to  defendant  should  the  claim  of  the  plaintiff  be  re- 

below  to  costs.*'  duced  to  a  sum  not  within  the  juris- 

AAdaTit  ef  Belief  that  Debt  Exeeedi  diction  of  the  court,  by  payment,  then 

Jnrisdietional    Amonnt.  ^  In    Pennsyl-  the  judgment  shall  be  given  for  the 

vania^  by  the  Act  of  the  20th  of  March,  plaintiff  for  the  balance  due,  but  the  de- 

1810,  S  26,  5  Sm.  Laws  172,  if  any  per-  xendant  shall  recover  the  costs  of  the 

son  shall  commence  a  suit  for  any  debt  suit." 

made  cognizable  by  a  justice  of  the  In   Xassaehnsetti  it  is  provided  bv 

peace  in  any  other  manner  than  is  di-  8Utute(Pub.  Stat.  1882,  p.  1119)  that'*  if 

rected  by  said  act,  and  shall  obtain  a  the  plaintiff's  claim  as  established  on 

verdict  and  judgment  which,  without  the  trial  exceeds  twenty  dollars  and  is 

costs,  shall  not  amount  to  more  than  reduced  to  that  amount  or  less  by  set- 

$ioo«   not    having    made    an  oath  or  offs  which  could  not  have  been  proved 

affirmation  before  obtaining  the  writ,  in  payment,  such  claim  shall  be  con- 

and  51ed  the  same  in  the  prothonotary's  sidered,  for  the  purposes  of  section  5 

office,  that  he  believes  the  debt  exceeds  as  having  exceeded  twenty  dollars,  and 

$[oo,  he  shall  not  recover  any  costs,  the  party   who  finally  recovers  judg- 

Stewart  v,  Mitchell,  13  S.  &  R.  (Pa.)  ment  in  the  suit  shall  be  entitled  to  his 

287;  Rogers  v,  Ratcliffe,  23  Pa.  Sl  184.  full  costs."    Section  5,  to  which  refer- 

And  see  Cooper  v.  Coats,  i  Dall.  (Pa.)  ence  is  here  made,  is  as  follows:  '*  In 

3o8«  decided  under  an  earlier  but  simi-  personal  actions  brought  originally  in 

lar  sutute.  the  superior   court,  except  actions  of 

1.  Tinsley  r.  Ryon,  9  Tex.  405.  replevin,  if  the  plaintiff  finally  recov- 

2.  Bates  v,  Norris,  55  N.  Y.  Super,  ers  a  sum  not  exceeding  twenty  dol- 
Ct.  269.  lars  for  debt  or  damages,  he  shall  be 

8.  Tinsley  v.  Ryon,  9  Tex.  405.  entitled  to  no  costs    except    as    pro- 

4.  Parker  v,  Radliff,    14  Wend.  (N.  vided,"  etc. 

Y.)   68;    Matteson  v,   Bloomfteld,    10  Bednetion  by  Aooonnt.  —  Where,  un- 

Wend.  (N.  Y.)  556;    Cochran  v,  Kel-  der  such  statute,  the  reduction  was  by 

lum,  4  Tex.  120.    And  see  Spring  Val-  an  account  which  the  defendant  held 

ley  Shot,  etc.,  Co.  v,  Jackson,  2  Sandf.  against  the  plaintiff  before  he  gave  his 

(N.  Y.)  622;  Hoodless  v.  Brundage,  S  note,  and  which  the   plaintiff's  agent 

How.  Pr.  (N.  Y.  Supreme  Ct.)  263.  agreed  should  be  credited  on  the  note, 

Eole  Stated.  —  The  rule  in  Texas  is  should  the  evidence  be  produced,  the 

thus  stated  by  Lipscom,  J.,  in  Cochran  fact  that  such  account    reduced    the 

V.  Kellum,  4Tex.  120:  *' If  the  amount  principal  of  the  note  below  the  juris- 

sued  for  by  the  plaintiff  be  reduced  by  dictional  amount  was  held  not  to  oust 

set-off  to  an  amount  not   within   the  the  court  of  jurisdiction,  nor  to  entitle 

jurisdiction    of    the    court,  judgment  the  defendant  to  costs.     Brownings, 

shall  still  be  given  for  the  amount  due  Hart,  29  Tex.  271. 
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jurisdictional  amount,  he  will  be  entitled  to  his  costs  if  his  claim 
has  been  so  reduced  by  set-off,  although  it  appear  that  the  matter 
of  the  set-off  might  have  been  given  in  evidence  as  payment 
under  the  general  issue.* 

Wliere  Beoord  Boat  Hot  Show  Xumer  of  Boduotion  of  Claim.  —  Where, 
under  such  statute,  both  payment  and  set-off  are  pleaded,  but  it 
is  uncertain  from  the  record  under  what  plea  the  plaintiff's 
demand  was  reduced,  a  judgment  in  favor  of  the  plaintiff  for  both 
the  balance  found  and  the  costs  of  suit,  will  not  be  set  aside,  the 
presumption  being  in  favor  of  the  validity  of  the  judgment,  — 
viz.,  that  the  claim  was  reduced  by  set-off.*  In  a  somewhat 
similar  case,  where,  though  there  was  nothing  in  the  record  to 
show  how  the  plaintiff's  claim  had  been  reduced,  the  trial  court 
had  decided  that  the  reduction  was  by  payment  and  not  by  set- 
off, it  was  held  that  such  finding  would  not  be  disturbed.* 

c.  Discretionary  Costs.  —  The  rule  as  it  exists  in  other 

jurisdictions  provides  that  if  a  plaintiff  who  institutes  his  suit  in 
a  court  of  record  shall  not  have  had  reasonable  expectation  of 
recovering  more  than  a  stated  amount,  then  his  costs  may  be 
limited  to  such  an  amount  as  may  by  the  trial  court  be  deemed 
just  and  reasonable.*    While  the  distinction  between  reduction 

Cronnterelaim.  —  A  reduction  by  coun-  ers  less  than  one  hundred  dollars,  and 

terclaim  is  not  equivalent  to  a  reduc-  there  is  nothing  on  the  record  to  show 

tion  by  payment  within  the  provisions  that  the  judgment  was  reduced  by  set- 

of  art.  1428,  Rev.  Stat.  Texas,     Denson  off,  the  presumption  is  that  the  amount 

f.  McCasland,  2  Tex.  Civ.  App.  184.  in  controversy  was  within  the  jurisdic- 

OiroumstanoM  Held  Hot  to  Cromtitato  tion  of  a  justice  of  the  peace,  and  the 
Xoduetioii  hy  8et-oi&  ^  Where  the  only  plaintiff  is  not  entitled  to  his  costs, 
defense  sel  up  in  an  action  of  assump-  Rogers  v,  Ratcliffe,  23  Pa.  St.  184. 
sit  was  a  settlement  of  accounts,  and  4.  Under  a  statute  that  "  in  *  *  * 
that  substantially  defendant  did  work  actions  commenced  in  the  court  of  com- 
for  plaintiff  to  the  amount  of  twenty-  mon  pleas,  if  it  shall  appear  to  the  jus- 
one  dollars,  and  the  court  instructed  tices  of  said  court  that  the  plaintiff  or 
the  jury  that  if  they  found  the  settle-  plaintiffs  had  no  reasonable  expectation 
ment  sustained  they  should  disregard  of  recovering  more  than  $13.33  i<^  dam- 
all  amounts  that  entered  into  such  set-  ages  in  such  suit,  the  justices  of  said 
tlement  and  then  find  the  balance  one  court  may  limit  the  plaintiff  or  plain- 
way  or  the  other  as  to  subsequent  tiffs  in  their  costs  to  such  sum  as  they 
items,  and  the  jury  found  a  verdict  for  may  think  just  and  reasonable,"  it 
theplaintiff  for  only  twenty-five  dollars,  seems  to  have  been  intimated  that 
it  was  held  that  the  defendant  was  en-  where  the  demand  has  been  reduced 
titled  to  his  costs  and  that  the  plaintiff's  to  that  sum  by  set-off  and  not  by  pay- 
position  that  his  claim  had  been  re-  ment,  full  costs  should  be  allowed 
duced  below  one  hundred  dollars  by  the  plaintiff.  Burbank  v.  Willoughby, 
setoff  was  not  well  taken.  Carters.  5  N.  H.  iii:  Gale  v.  Emery,  16  N.  H. 
Snyder,  27  Mich.  484.  86. 

1.  Burbank  t/.  Willoughby,  5  N.  H.  BeooTory  of  Hominal  DunagM  —  Exer- 
III.  die  of  Diseretion.  —  Where  in  assump- 

2.  Cochran  v,  Kellum,  4  Tex.  120;  sit  under  a  general  count  for  money  had 
Watts  t'.  Harding,  5  Tex.  386;  Tinsley  and  received,  plaintiff,  on  the  motion 
V.  Ryon,  9  Tex.  405.  And  see  Bond  v.  of  the  defendant,  was  ordered  to  file  a 
Mallow,  17  Tex.  636;  Wallace  v,  specification,  which  order  was  from 
Bogel,  62  Tex.  636.  'time  to  time  renewed  and  not  complied 

8.  Where  the  plaintiff  in  an  action  in  with  for  several  terms  of  court,  and 
the  common  pleas  on  a  contract  recov-    when   the  case  finally   came   for  trial 
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by  payment  and  set-off  is  not  made  by  the  statute,  this  distinc- 
tion is  made  by  decisions  of  the  courts  on  the  statute,  the  view 
taken  being  that  if  a  debt  oi;^  demand  has  been  reduced  by  actual 
payment  below  the  stated  amount,  the  plaintiff  cannot  be  regarded 
as  having  a  reasonable  expectation  of  recovery  of  what  has  already 
been  paid.*  But  where  the  reduction  is  by  set-off  or  counter- 
claim, the  plaintiff  will  be  entitled  to  full  costs,  because  he  cannot 
know  when  he  brings  his  action  that  the  defendant  will  rely  on 
his  set-off  or  counterclaim  in  defense.* 

d.  Limited  Costs.  —  By  an  early  statute  in  South  Carolina, 
it  was  provided  that  if  the  plaintiff  in  a  regular  action  recovered 
less  than  twenty  pounds,  he  should  be  entitled  only  to  the  costs 
on  summary  process,  though  the  claim  was  originally  above  such 
amount,  if  it  had  been  reduced  to  the  amount  of  recovery  by 
payment.*  But  the  rule  is  otherwise  where  there  are  mutual 
demands  and  the  plaintiff's  demand  is  reduced  by  counter-demand 
or  set-off;  because  {he  plaintiff  may  not  know  the  amount  of  the 
defendant's  cross-demand,  or  that  defendant  will  avail  himself  of 
such  defense.* 

the  plaintiff  by  reason  of  payments  nard  v,  Curtis,  8  Mass.  535;  Hathorne 
made  pending  suit  recovered  only  a  v.  Gate,  5  Me.  74;  Loud  r.  Ilobart,  2 
judgment  for  nominal  damages,  it  was  Cush.  (Mass.)  325;  Woodhams  v.  New- 
held  that  his  costs  were  properly  lim-  man.  7  C.  B.  654,  62  E.  C.  L.  654." 
ited  to  the  first  term  at  which  the  8.  Cottt  as  on  Summary  Prooou. — 
specification  i\as  ordered.  Dana  v.  Where  the  plaintiff's  demand  has  been 
Sessions,  46  N.  H.  509.  reduced  by  actual  payments  to  a  sum 
Laek  (MT  Beasonable  Ezpeetatioii  Xost  within  the  summary  process  jurisdic- 
Clearly  Appear.  —  It  has  been  held  un-  tion,  he  must  proceed  by  way  of  sum- 
der  this  statute  that  in  order  that  the  mary  process  for  the  balance,  and  if  he 
plaintiff  should  be  deprived  of  a  recov-  brings  action  for  the  whole  he  can  re- 
ery  of  his  full  costs  the  lack  of  a  rea-  cover  only  the  costs  of  a  summary 
sonable  expectation  of  recovery  above  process.  Levy  «/.  Roberts,  i  McCord 
the  specified  amount  should  be  made  L.  (S.  Car.)  395;  Hall  v.  Williams,  2 
clearly  to  appear.  •  Church  v.  Qarke,  Bay  (S.  Car.)  433.  In  the  same  con- 
26  N.  H.  366.  nection  see  also  the  case  of  Cambridge 

1.  Burbank  v,  Willoughby,  5  N.  H.  Assoc,  v.  Nichols,  3  Brev.  (S.  Car.)  248, 
III;  Gale  v.  Emery,  16  N.  H.  86.  in  which  it  was  held  that  if  the  demand 

2.  Badiietion  bj  Set-off. —  In  the  case  be  reduced  by  payments  before  the  ac- 
of  Leavitt  v.  Peabody,  62  N.  H.  190,  tion  is  brought,  to  less  than  twenty 
Carpenter,  J.,  delivering  the  opinion  of  pounds,  the  plaintiff  shall  have  no 
the  court,  said:  '*  Statutes  depriving  more  than  summary  process  costs, 
the  plaintiff  of  costs,  limiting  them,  or  But  if  the  plaintiff  bona  fide  claims  a 
giving  costs  to  the  defendant  where  sum  beyond  twenty  pounds,  though  he 
less  than  a  certain  sum  is  recovered,  recover  less  than  such  amount,  he 
have  been  uniformly  held  inapplicable  shall  ha  i^e  full  costs. 

to  cases  in  which  the  plaintiff's  dam-  Quarter  Cotti  —  Maine.  —As  to  what 

ages  are  reduced  by  a  set-off.  upon  the  should  be  regarded  as  payments  and 

ground  that  it  is  not  a  defense  but  a  what  set-offs,  under  a  statute  restrict- 

cross-action.      The  plaintiff  in  effect  ing  a  plaintiff  to  quarter  costs  where 

recovers  '  the  full  amount  of  his  claim,  his  debt  or  demand  has  been  reduced 

because  a  debt  (the  set-off)  which  he  below  a  stipulated  amount  by  payment, 

must  otherwise  have  paid  is  now  satis-  see  Dodge  v,  Swazey,  35  Me.  535. 

fied.'     Pitts  r.  Carpenter,  2  Stra.  1191;  4.  Levy  v,  Roberts,  i  McCord  L.  (S. 

Burbank  v,  Willoughby,  5  N.  H.  in;  Car.)  395;  Hall  v.  Williams,  2  Bay  (S, 

Bryant  r.  Bowcn,  40  N.  H.  157;  Bar-  Car.)  433. 
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4.  PaymMit  into  Court  — ^.  Costs  Accruing  Before  Pay- 
ment INTO  Court.  —  Where  a  defendant  pays  money  into  court, 
alleging  that  the  sum  so  paid  in  is  all  that  is  justly  due  to  the  plain- 
tiff, there  is  no  doubt  that,  as  a  rule,  the  plaintiff  is  entitled  to 
his  costs  accrued  up  to  the  time  the  money  is  paid  in.^  By  some 
authorities,  however,  this  rule  is  limited  to  cases  where  the  plain- 
tiff accepts  in  satisfaction  the  amount  so  paid  in,  or,  not  accepting 
it,  prevails  on  the  issue  joined,  and  recovers  a  greater  amount,  the 
doctrine  of  these  cases  being  that  if  the  plaintiff  recovers  a  less  or 
no  greater  amount  than  that  paid  in,  the  defendant  may  recover 
full  costs,*    But  the  preferable  doctrine  is  believed  to  be  that  the 

1.  Seamour  v.  Bridge,  8  T.  R.  408;  8.  By  Eiila  10  of  the  Begnto  GtM- 

Lorck  V,  Wright,  8  T.  R.  486;  Hertley  ralM,  contained   in  4  Bing.    N.   Ca8. 

V.  Bateson,  i  T.  R.  ^;  Griffiths  v,  815,  the  proceedings  by  the  plaintiff 

Williams,  i  T.  R.  710;  Wilton  v.  Place,  after  paying  money  into  court  are  pre- 

2  B.  &  P.  56;  Muller  v,  Hartshome,  3  scribed    as    follows:    *'  The    plaintiff, 

B.  &  P.  556;  Davis  V.  Mansell,  Willes  after  delivery  of  a  plea  of  payment  of 

191 ;  State  Biank  v.  Holcomb,  7  N.  J.  L.  money  into  court,  shall  be  at  liberty  to 

193.     Compare  Stevenson  v.  Yorke,  4  T.  reply  to  the  same  by  accepting  the  sum 

R.  10.  so  paid  into  court  in  full  satisfaction 

Buk  ftatsd.  —  In  the  case  of  Davis  v,  and  discharge  of  the  cause  of  action  in 

Mansell,    Willes    191,    Fortescue,    J.,  respect  of  which  it  has  been  paid  in, 

said  that  "  the  plaintiff  might  uke  out  and  he  shall  be  at  liberty  in  that  case 

the  money  at  any  time  before  trial,  and  to  tax  his  costs  of  suit,  and  in  case  oi 

would  be  entitled  to  costs  till  the  time  nonpayment  thereof  within  forty-eight 

of  the  money  brought  in."  hours  to  sign  judgment  for  his  costs  oi 

Paymmit  en  Whele  Deelaratien  er  Any  suit  so  taxed;  or  the  plaintiff  may  re- 
Single  Oennt.  —  If  a  defendant  pay  ply  'that  he  has  sustained  damages 
money  into  court  either  upon  the  whole  (or,  that  the  defendant  was  and  is  in- 
or  any  single  count  of  the  declaration,  debted  to  him,  as  the  case  may  be)  to 
he  must  pav costs  up  to  the  time  when  a  greater  amount  than  the  said  sum;' 
the  money  is  paid  in,  even  though  the  and,  in  the  event  of  an  issue  thereon 
plaintiff  should  proceed  and  recover  no  being  found  for  the  defendant,  the  de- 
more  than  the  amount  paid  in.  State  fendant  shall  be  entitled  to  judgment 
Bank  v,  Holcomb,  7  N.  J.  L.  193.  and  his  costs  of  suit." 

Money  Paid  en  One  ef  Several  Counts.  —  In  Maryland,  by  statute,  a  defendant 

If  money  is  paid  into  court  upon  one  is  allowed,  except  in  certain  actions, 

count  of  a  declaration  and  the  plaintiff  "  to  pay  into  court  a  sum  of  money  by 

takes  it  out,  he  is  not  entitled  to  the  way  of  compensation  or  amends,"  and 

costs  of  the  other  counts  of  the  declare-  such  payment  may  be  set  up  by  plea, 

tion.    Skarratt  v,  Vaughan,  2  Taunt.  The  plaintiff  then,  after  the  money  has 

266.     In  this  case  the  court  said  that  thus  been  paid  in,  may  reply,  accept- 

"  it  would  be  a  strange  state  of  the  law  ing  the  same  "  in  full  satisfaction  and 

if    in  a  case  where    money    is    paid  discharge  of  the  action,"  and  if  he  does 

into  court  and  where  the  plaintiff,  being  this  he  may  have  his  costs  taxed,  and 

convinced  that  he  has  no  further  cause  if  they  be   not  immediately  paid  he 

of  action,  takes  it  out,  he  should  have  shall  have  judgment  therefor;  *'  or  he 

allowed  him  the  costs  of  the  further  may  reply  that  the  sum  paid  in  is  not 

claim    which    he    thereby    abandons;  enough    to  satisfy   the    claim  of  the 

while  if  he  persists  in  his  action  under  plaintiff  in   respect  of  the   matter  to 

a  persuasion  that  he  can  establish  a  which  the  plea  is  pleaded,  and  in  the 

further  claim,  he  can  only  have  the  event  of  an  issue  thereon  being  found 

costs  of  those  counts  on  which  he  sue-  for  the  defendant,  the  defendant  shall 

ceeds."     In  the  case  of  State  Bank  v.  be  entitled  to  his  costs  of  suit  and  the 

Holcomb,  7  N.  J.  L.  193,  however,  it  is  plaintiff  to  so  much  of  the  sum  paid 

made  a  question  whether,  when  money  into  court  as  shall  be  found  for  him." 

is  paid  under  one  count  in  a  declara-  Under  this  statute  it  was  held  that 

tion,  the  defendant  must  pay  the  costs  where,  in  a  suit  on  a  promissory  note, 

of  the  other  counts.  the    defendant    pays    into    court    a& 
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plaintiff  is  entitled  to  his  costs  accrued  up  to  the  time  of  the  pay« 
ment  into  court,  though  the  recovery  is  less  than  or  does  not 
exceed  the  amount  paid  in,  and  the  defendant  to  those  subse« 
quently  incurred.* 

amount  alleged  to  be  all  that  i8  dae,  if  Monej  Paid  U  at  Any  itafo  of  Prooood- 

the  plaintiff  fails  to  recover  a  larger  ingt.  —  It  seemb  that  money  may  at 

amount  than  that  so  paid  in,  the  costs  any  stage  of  the  proceedings  be  paid 

of  the  suit  should  be  taxed  in  favor  of  into  court  to  save  costs  subsequently 

the  defendant.     Gamble  v.  Sentman,  accruing.     Cullen  v.  Green,  5  Harr. 

68  Md.  71.  (l>t\.)  17. 

Vow  Huapohlro.  —  In  this  sute,  by  (Mbr  to  Pay  into  Court  —  Must  Follow 

the  rules  of  court  adopted  in  1833,  in  Btatato.  —  An  offer  to  pay  a  certain  sum 

the  Superior  Court  of  Judicature  and  into  court,  under  New  York  Laws  of 

of  the  Courts  of  Common  Pleas  (see  6  1885,  c.  343,  §  19,  must,  in  order  to  im- 

N.  H.  588,  rules  36, 37)  it  was  provided:  pose   costs   thereafter  accruing   upon 

"  In  all  proper  cases  any  sum  of  money  the  plaintiff,  in  an  action  to  enforce  a 

may  be  paid  into  couit  upon  the  com-  mechanic's  lien,  follow  the  statute  in 

mon  rule,  accompanied  with  the  general  its  language  and  expressly  state  that 

issue,  as  of  course;  and  if  the  plaintiff  the  offer  made  is  in  '^dischai^e  of  the 

shall  refuse  to  receive  the  sum  paid  lien."     Hall  v,  Dennerlein,  (C.  PI.)  14 

into  court,  with  his  costs,  in  full  satis*  N.  Y.  Supp.  796. 

faction  of  his  claim,  the  sum  so  paid  Oiffnr  to  Pay  to  Psnon  Bntitlod  Sofl- 

into  court  shall  be  struck  out  of  the  olont.  —  In  a  subcontractor's    suit   to 

declaration,  and  unless  the    plaintiff  enforce  a  mechanic's  lien,  in  which  the 

shall  show  that  a  greater  sum  than  the  property  owner  is  made   codefendant 

sum  so  paid  into  court  was  due  to  him,  with  the  assignee  of  the  contractor, 

he  shall  have  no  costs,  but  the  defend-  upon  the  owner  appearing  and  disdos- 

ant  shall  be  allowed  his  costs  from  the  ing  the  exact  amount  unpaid  on  the 

beginning.     But  when  a  sum  of  money  contract    and    proffering   payment  of 

shall  be  paid  into  court,  accompanied  such  sum  to  the  person  who  shall  be 

with  a  special  plea,  or  when  a  set-off  adjudged  entitled  thereto,  the  owner 

shall  be  filed  and  a  sum  of  money  be  is  entitled  to  his   costs   subsequently 

paid  into  court  as  the  balance  due  to  accruing.      Bourget  v,  Donaldson,  83 

the  plaintiff;    in  these  cases  the  costs  Mich.  478. 

of  the  plaintiff  up  to  the  time  of  obtain^  In  Tozm  it  has  been  held  that  an  offer 

ing  the  rule  shall  also  be  paid  into  of  a  junior  mortgagee  to  pay  off  a  senior 

court,  and  the  defendant,  if  he  prevail,  mortgage  is  not  restricted  by  the  rules 

shall  be  allowed  only  his  subsequent  governing  tender,  and  in  order  that  a 

costs."    See  Drew  v,  Towle,  30  N.  H.  prior    mortgagee    seeking  foreclosure 

531,  where  the  latter  portion  of  the  after  such  offer  may  have  the  costs  of 

foregoing  rule  was  applied.  the  proceeding  imposed  upon  him,  it 

Where  the  defendant  pays    money  is  not  necessary  that  the  junior  mort- 

into  court  under  the  common  rule,  un-  gagee  should  show  an  actual  tender  of 

less  the   plaintiff  shall    show    that    a  the  money  made  or  continued,  or  an 

greater  sum  than  the  sum  so  paid  into  actual  deposit  of  the  money  in  court, 

court  be  due  him  he  will  not  be  en-  Maloney  v.  Eaheart,  81  Tex.  281.    And 

titled  to  costs.     Eastman  r.  Molineux,  see  Spann  v.  Sterns,  18  Tex.  556. 

14  N.  H.  503.  Tho  Proferablo  Doetrino — Booion  for 

1.  Logan  V,  Hartwell,  5  Kan.  649;  Proforonoo.  —  In  Williams  v,  IngersoU, 

Allen  V.  Wills,  4  La.  Ann.  97;    Wil-  12   Pick.  (Mass.)  345,  the  court  said: 

Hams  t/.  IngersoU,  12  Pick.  (Mass.)  345;  '*  In  the  case  of  Boyden  9.   Moore,   5 

State  Bank  v,  Holcomb,  7  N.  J.  L.  193.  Mass.   372,   Parsons,  C.  J.,  states  the 

And  see  First  Municipality  v.  Bell,  4  rule  to  be  that  unless  the  plaintiff  will 

La.  Ann.  121.  accept  the  money  brought  into  court 

Paynont  Into  Govt  Hvst  Xnoludo  Ao-  in  full  satisfaction,  with  costs  to  that 

ersod  Ooots.  —  A  payment  into  court  in  time,  the  amount  brought  in  shall  be 

order  to  relieve  a  party  from  subse-  struck  out  of  the  declaration,  and  on 

quent  costs  must  include  costs  accrued  the  trial  the  plaintiff  shall  not  be  per- 

up  to  the  date  of  the  payment.    Sum-  mitted  to  ^ive  any  evidence  for  that 

merson    v.    Hicks,    142    Pa.  St.   344;  sum;  and  if  on  the  trial  the  defendant 

Parker  v.  Rawle,  148  Pa.  St.  208.  obtains  a  verdict  he  will  have  all  his 
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Where  Judgment  Ooet  fnr  Defendant.  —  If  money  is  paid  into  court, 
and  the  plaintiff,  not  taking  it  out,  proceeds  to  trial,  and  a  verdict 
is  found  for  the  defendant,  it  has  been  held  that  the  plaintiff  will 
recover  no  costs,  even  up  to  the  time  of  the  payment  into  court.* 

b.  Costs  Subsequently  Accruing.  —  Where  the  plaintiff 
refuses  to  accept  the  amount  so  paid  in,  and  his  costs,  in  full  satis- 
faction of  his  claim,  he  will  also  be  entitled  to  his  costs  subse- 
quently accruing,  if,  on  trial  of  the  issue,  a  greater  sum  is  found 
to  be  due  him.*  If  a  greater  amount  is  not  found  for  the  plain- 
tiff, but  he  recovers  only  an  equal  or  less  sum,  the  defendant  will, 
as  has  just  been  seen,  recover  his  costs  subsequently  accruing, 
and  according  to  some  authorities  costs  from  the  beginning. 

c.  Should  be  Set  Up  by  Plea.  —  Payment  into  court,  it  has 
been  said,  should  be  set  up  by  plea.' 

costs  taxed.  This  is  understood  to  be  wards  they  entered  into  the  common 
the  rule  in  the  King  s  Bench,  and  it  consolidation  rule,  and  the  plaintiff 
has  been  practiced  upon  in  this  part  was  nonsuited  in  the  action  that  was 
of  the  commonwealth.  But  it  is  at-  tried.  It  was  held  that  the  latter  was 
tended  with  injustice,  if  the  plaintiff  not  entitled  to  the  costs  in  any  of  the 
must  either  abandon  the  residue  of  his  actions  up  to  the  time  of  paying  the 
claim  or  subject  himself  to  the  pay-  money  into  court.  But  the  later  case 
ment  of  costs  which  accrued  during  of  Twemlow  v.  Brock,  2  Taunt.  361, 
the  period  when,  by  the  defendant's  seems  to  be  in  conflict  with  this  de- 
own  admission,  he  had  a  good  cause  of  cision.  In  this  latter  adjudication  it 
action;  and  this  reason  probably  led  was  held  that  in  actions  on  policies  of 
to  a  modification  of  the  rule  in  1820.  insurance,  where  there  is  a  consolida- 
We  are  of  opinion  that  the  rule  as  tion  rule,  and  money  paid  into  court, 
laid  down  in  Boyden  v.  Moore,  and  the  plaintiff  is  entitled  to  the  whole 
amended  and  qualified  by  the  17th  rule  costs  of  the  short  causes  up  to  the  time 
(16  Mass.  376),  is  established  here.  By  when  the  money  is  paid  into  court, 
the  rule  thus  modified,  if  the  plaintiff  although  he  may  not  succeed  in  the 
proceeds  to  trial  and  does  not  recover  c&use  which  he  proceeds  to  try,  and 
more  than  has  been  paid  into  court,  he  although  the  defendant  in  that  cause  is 
is  not  subject  to  pay  costs  accruing  entitled  to  the  whole  costs, 
previously  to  the  payment  into  court;  2.  Allen  v.  Wills,  4  La.  Ann.  97; 
but,  on  the  other  hand,  he  does  not  re-  Drew  v.  Towle,  30  N.  H.  531. 
cover  costs  against  the  defendant.*'  Cotts  Sabsequent  to  Payment  into  Court. 
The  existing  statutory  rule  in  Massa-  —  Where  money  is  paid  into  court  as 
chusetts  is  (Pub.  Stat.  1882,  c.  198,  §  9)  the  balance  due  plaintiff,  and  the 
that  **  when  a  defendant  brings  money  plaintiff's  costs  also,  and  it  is  found 
into  court  and  offers  the  same  in  satisfac-  that  a  greater  sum  is  due  than  the  sum 
tion  of  the  damages,  the  plaintiff  shall  so  paid  as  the  balance  due  him,  the 
be  entitled  to  the  costs  which  had  pre-  plaintiff  will  be  entitled  to  a  judgment 
viously  accrued,  though  he  may  not  for  the  excess  and  interest  thereon,  and 
recover  a  larger  sum  than  is  so  brought  his  costs,  since  the  payment  into 
into  court."  court.     Drew  v,  Towle,  30  N.  H.  531. 

I.Jeffs    V.    Smith,    4    Taunt.    196;  Amount  Paid  into  Court  Part  of  **  8am 

Twemlow  v.  Brock,  2  Taunt.  361.  BoeoTored."  —  The  sum  paid  into  court 

SoToral  Actions  —  Payment  into  Court  is  so  far  to  be  considered  a  part  of  the 

After  Coniolidation  of  Causes.  —  In   the  sum  recovered  that  if  both    together 

case  of  Bursiall  z/.  Horner,  7  T.  R.  368,  amount  to  more  than    two    hundred 

defendants  in  several  actions  on  a  pol-  dollars  it  will  entitle  the  plaintiff  to  his 

icy  of  insurance  paid  money  into  court  costs  in   the   Supreme  Court.      State 

which  the  plaintiff  took  out  without  Bank  v.  Holcomb,  7  N.  J.  L.  193. 

taxing  the  costs  to  that  time;    after-  8.  Gamble  v.  Sentman,  68  Md.  71. 

288  Volume  XVI. 


PENALTIES  AND  PENAL  ACTIONS. 

By  Alfred  Pizey. 

I  Scops  of  Abtiols,  231. 

n.  DSTIHITIONSy  231. 

1.  Penal  Statutes  and  Actions,  231. 

2.  Popular  and  Qui  Tarn  Actions,  233. 

TTT.  Geveeal  BTatubb  ahd  Chasactsb  of  Actiov  ahd  Pbo- 

CEEDIKeSy  234. 

1.  Civil  or  Criminal  Action,  234. 

2.  Statutory  Form  of  Action,  237. 

3.  Debt,  238. 

4.  Whether  Remedies  Are  Cumulative,  239. 

a.  Actions  to  Recover  Penalty,  239. 

b.  Criminal  Prosecutions,  2^\, 

c.  Penal  and  Other  Civil  Actions,  243. 

(1^  New  Offenses,  243. 

(2)  Common-law  Injuries,  244. 

d.  Injunction  and  Mandamus,  245. 

5.  Trial  by  yury,  245. 

6.  Control  over  Suit,  246. 

a.  Action  by  Informer,  246. 

b.  Action  by  State,  248. 

17.   JlFBIBDIOTION,  248. 

1.  Extraterritorial  yurisdiction,  248. 

a.  In  General,  248. 

b.  United  States  and  State  Courts,  250. 

2.  What  Particular  Court  Has  yurisdiction,  252. 

a.  Courts  of  Equity,  2<i2, 

b.  Courts  of  Law,  2^2. 
(i)  Of  General  yurisdiction,  252. 


(2)  Inferior  Courts,  253. 

(;  " 


3)   United  States  Courts,  255. 

V.  Veittte,  256. 

1.  Local  or  Transitory,  256. 

2.  Change  of  Venue,  257. 
VL   PABTIESy  258. 

1.  Plaintiff,  258. 

a.  Ti^^r  State,  258. 
^.  Informers,  259. 
r.  Persons  Injured  or  Aggrieved^  26a 

2.  Defendant,  262. 

a.  /«  General,  262. 

^.  Actions  Against  Property,  263. 

^.  Participators  in  Penal  Act,  264. 

2d9  Volume  XVI. 


^: 


PENALTIES  AND 

3.   joinder  of  Parties^  266. 

a.  Plaintiffs^  266. 

b.  Defendants^  267. 

711  DlCLA&ATION,  IVFOBMATION,  PlTITIOV,  OB  COMTLAnrT,  268. 

I.  Formal  Allegations^  268. 

a.  In  General^  268. 

b.  Alleging  Nonpayment  and  Damage^  268. 

c.  Declaring  Qui  Tam^  268. 

d.  Counting  on  Statute^  270. 
i)  Recital  of  Statutory  ProvisionSy  270. 
2)  General  Reference  to  Statute^  271. 

(a\  In  General^  271. 

\p)  Conclusion^  271. 

{c)  Actions  for  Double  Damages  and  the 

Like,  273. 
(jd)  Modern  Doctrine,  274. 
3.  Allegations  of  Substance,  274. 
a.  In  General,  274. 
^.  Averments  in  Language  of  Statute,  278. 

c.  Negativing  Exceptions  and  Provisos,  278. 

d.  AllegcUion  of  Amount,  279. 

e.  Statutory  Forms,  280- 

/.  PlecuUngs  in  Inferior  Courts,  280. 
3.  yoinder  of  Causes  of  Action,  281. 
a.  Distinct  Penalties,  281. 
^.  Statutory  and  Common-law  Causes,  281. 
r.  Limitations  upon  joinder,  282. 
^.  Separate  Counts,  282. 
^.  -fi]^<fr/  ^«  jurisdiction,  283. 
/.  Construction  of  StcUutes,  283. 
Yin.  PB00188,  284. 

1.  Civil  or  Criminal,  284. 

2.  Indorsements,  285. 

a.  Reference  to  Penal  StcUute,  285. 
^.  2>a/^  when  Process  Issued,  287. 
r.  In  United  States  Courts,  288. 

3.  Voluntary  Appearance,  288. 
IX.  AXSKDICENTS^  289. 

1.  At  Common  Law,  289. 

2.  -^'  Statute,  289. 

3.  /«  PF^a/  Particulars  Allowed,  289. 

X.  Pleas  aitd  Answsbs^  290. 

1.  Pleas  in  Bar,  290. 

a.  General  Issue,  290. 

b.  Special  Pleas,  291. 

2.  Answers,  291. 

XI  DlBOOYEBT,  PBODUOTION  OF  PAPSBS,  AVD  THl  LlXB,  292. 

1.  Actions  Against  Individuals,  292. 

2.  Actions  Against  Property,  294. 
XU   IV8TBUCTI0N8,  295. 

280  Volume  XVI. 


§mf  of  ArtloU.  PENAL  ACTIONS.  IMaitioat. 

XTTT.  YiBDiCT  AVB  Jm^wm,  296. 

I.  Province  of  Court  and  yury^  296. 
a.   Verdict^  298. 

a.  -^(iVTw,  298. 

b.  General  Verdict^  298. 

^.   Where  There  Are  Several  Defendants^  298. 
d.  Statutes  of  yeof ails ^  299. 

3.  yudgment,  299. 

a.  Form^  299. 

^.  /«  Actions  Against  Property y  300. 

4.  Amount  Found  Due^  300. 

XI7.  Abatbxivt  of  Aotiov,  301. 

1.  DecUh  of  Defendant y  301. 

2.  Death  of  Informer,  301- 

3.  Actions  on  Remedial  Statutes^  301. 

XT.  Vsw  TbiaIh  302. 
Z7I  Thx  BiooBD,  303. 

1.  In  General^  ^o^, 

2.  Actions  in  Inferior  Courts^  303. 

XVn  Appbal8»  304. 

1.  In  General^  304. 

2.  Special  Statutory  Provisions^  305 

3.  Who  May  Appeal^  307. 

4.  TricU  De  Novo^  307. 

JLViu.  O08TI,  307. 

1.  At  Common  LaWy  307. 

2.  ^^  Statute,  308. 

3.  Security  for  Costs,  308. 

CROSS-REFERENCES. 

^47r    nuitters    of    Substantive    Law    and  Evidence,    see    the    title 
PENALTIES,  Am.  and  Eng.  Encvc.  or  Law. 

As  to  Actions  for  Violations  of  Various  Statutes,  consult  articles  such 
as  CARRIERS,  vol.  3,  p.  812;  CHATTEL  MORTGAGES, 
vol.  4,  p.  534;  COPYRIGHT,  vol.  5.  p.  16;  EXTORTION, 
vol.  8,  p.  791;  GAME  AND  GAME  LAWS,  vol.  9,  p.  762; 
and  other  articles  referred  to  in  the  General  Index  to  this 
work. 
Proceedings  under  Ordinances,  see  article  ORDINANCES, 
vol  15,  p.  409. 

I  Soon  OF  Abtiolb.  —  The  purpose  of  this  article  is  primarily 
to  treat  of  penal  actions.  Criminal  prosecutions  and  actions 
remedial  in  part  will  be  touched  upon  only  in  so  far  as  the  inti- 
mate relations  which  they  sustain  to  the  subject-matter  may 
require. 

U  DsFnriTlONS  —  1.  Penal  Ststutot  and  Aetioni  —  Ptnai  8ut«tM. 
—  A  statute  properly  designated  as  penal  is  one  which  inflicts  a 
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BcflaitioBi.                       PENALTIES  AND  Ptud  sutuut. 

forfeiture  of  money  or  goods  by  way  of  penalty  for  breach  of  its 
provisions,  and  not  by  way  of  fine  for  a  statutory  crime  or 
misdemeanor.* 

Penal  Aotionf.  —  A  penal  action  is  the  civil  suit  brought  for  the 
recovery  of  this  statutory  forfeiture  when  inflicted  as  punishment 
for  an  offense  against  the  public*  Penal  actions  are  civil  actions, 
on  the  one  hand  closely  related  to  criminal  prosecutions,  on  the 
other  to  actions  for  private  injuries  in  which  the  party  aggrieved 

may  by  statute  recover  punitive  damages.' 

1.  Penal  Statntee  are  *'  such  acts  of  Indiana.  —  Fruchey  v,  Eagleson,  15 
Parliament  whereby  a  forfeiture  is  in-  Ind.  App.  88. 

flicted  for  transgressing  the  provisions  Maine,  —  Paloaer  v,  York  Bank,   18 

therein  enacted.'*     3  black.  Cooa.  160.  Me.   166;    Frohock  z/.   Pattee,  38   Me. 

To  the  same  effect  is  Gray  v.  Bennett,  103;    Quimby  t/.  Carter,  20  Me.  218; 

3  Met.  (Mass.)  522.  Philbrook    v.    Handle v,    27    Me.    53; 

"A  penal  statute  is  ordinarily  defined  Thacher  v,  Jones,  31  Me.  528. 
to  be  one  which  inflicts  a  penalty  for  Maryland. — Ord way  v.  Central  Nat. 
the  violation  of  some  one  or  more  of  its  Bank,  47  Md.  217  \citing  Lake  v.  Smith, 
provisions.**      Welles    v.    Graves,    41  i  B.  &  P.  N.  R.  174;  Wilkinson  v,  Col- 
Fed.  Rep.  459.    To  the  same  effect  see  ley,  5  Burr.  2694]. 
Calais  v.  Hall,  ii  Vt.  494;   Woodward  Massachusetts,  —  Reed  v.  Northfield, 
V,  Alston,  12  Heisk.  (Tenn.)  581;  Hall  13  Pick.  (Mass.)  99. 
V,   Norfolk,   etc.,    R.   Co.,  44  W.  Va.  Missouri,  —  Parish  v,  Missouri,  etc., 
36;   Spencer  v,  Swannell,  3  M.  &  W.  R.  Co.,  63  Mo.  284. 
155.  New  Jersey,  —  Tims  v,  Spragg,  58  N. 

**  A  Forfeitnre  of  Property  for  a  prohib-  J.  L.  273. 
ited  act  is  a  penalty  for  committing  the  Oregon,  —  O'Keefe  v,  Weber,  14  Ore- 
act.     It  is  50  denominated  by  lexicog-  gon  55. 

raphe  rs,  and   is  so  treated  injudicial  Vermont. — Calais  v.    Hall,    11    Vt. 

decisions."    Colon  v.   Lisk,  13  N.  Y.  494;    Lewis  v.   Brainerd,   53  Vt.  510, 

App.  Div.  203,  citing  Lawton  v,  Steele,  519;  Hubbell  v.  Gale,  3  Vt.  267. 

152  U.  S.  138.  United  States,  —  Huntington   v.  At- 

2.  Woodward   v.   Alston,   12   Heisk.  trill,   146  U.  S.  657,  reversing  70  Md. 
(Tenn.)  581.  191;   Missouri  Pac.  R.  Co.  v.  Humes^ 

Blaekstone'f   and   Mansfleld'f    Diftine-  115   U.    S.  512;   Goodridge  v.   Union 

tions.  —  Lord  Mansfield,  in  Atcheson  v,  Pac.  R.  Co.,  35  Fed.  Rep.  35;  Iowa  v. 

Everiit,  i  Cowp.  382,  said:    '*  There  is  Chicago,  etc..  R.  Co.,  37  Fed.  Rep.  497. 

no  distinction  better  known  than  the  Canada,  —  Jones  v.  Godson,  23  Ont. 

distinction  between  civil  and  criminal  App.  34,  affirming  25  Ont.  Rep.  444. 

law;  or  between  criminal  prosecutions  England.  —  Pinkney   v.  De  Rotel,  2 

and  civil  actions.     Mr.  Justice  Black-  Saund.  377  ^,  note  12;    Huntington  v, 

stone    and    all    modern    and    ancient  Attrill,  (1893)  App.  150,  20  Ont.  App., 

writers  upon   the  subject  distinguish  appendix,  reversing  18  Ont.   App.   136, 

between    them.     Penal    actions    were  17  Ont.  Rep.  245;  Woodgate  e^.  Knatch- 

never  yet  put  under  the  head  of  crimi-  bull,  2  T.  R.  148. 

nal  law,  or  crimes.    The  construction  Bemedy  Not  Strictly  PenaL  —  '*  Penal 

of  the  statute  must  be  extended   by  laws,  strictly  and  properly,  are  those 

equity  to  make  this  a  criminal  cause,  imposing   punishment  for  an  offense 

It  is  as  much  a  civil  action  as  an  action  committed    against    the    state,     and 

for  money  had  and  received.**  which,  bv  the  English  and  American 

8.  For  cases  which  have  discussed  constitutions,  the  executive  of  the  state 

the  relation  between  penal  statutes  and  has  the    power    to    pardon.     Statutes 

actions  and  those  which  are  remedial  giving  a    private  action   against    the 

in  part  see  the  following:  wrongdoer  are  sometimes  spoken  of  as 

Arkansas,  —  Daniel   v,  Vaccaro,    41  penal  in  their  nature,  but  in  such  cases 

Ark.  316.  It  has  been  pointed  out  that  neither  the 

Delaware,  —  Ross  v.  Horsey,  3  Harr.  liability  imposed  nor  the  remedy  given 

(Del.)  60;    Mcllvaine  v,   Marshall,    3  is  strictly  penal."     Huntington  v,  At- 

Harr.  (Del.)  i.  trill,  146  U.  S.  657,  reversing  70  Md.  191. 
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2.  Popular  and  Qui  Tarn  Aetioni.  —  A  qui  tarn  action  is  a  popular 
action  in  the  sense  that  the  right  to  sue  for  the  penalty  is  not 
given  to  any  particular  person,  but  is  granted  to  the  public  at 
large.  Strictly  speaking,  however,  a  popular  action  is  one  in 
which  the  entire  penalty  is  recoverable  by  a  common  informer  for 
his  own  use ;  while  in  a  qui  tarn  action  a  moiety  of  the  penalty 
goes  to  the  sovereign  or  state,  and  the  informer  sues  (to  use  the 
Latin  phrase  from  which  the  action  derives  its  name)  qui  tarn  pro 
domino  rege  quam  pro  seipso.  * 

AneiMit  and  llodtm  Aetioni.  —  Actions  qui  tarn  were  very  extensively 
used  at  the  early  common  law  for  the  recovery  of  penalties,*  but 
they  are  proceedings  susceptible  of  great  abuse.  Statutes  were 
passed  at  an  early  date  to  correct  this;  while  in  modern  times  it 
is  a  common  provision  that  the  action  shall  be  brought  in  the 
name  of  the  state  or  other  body  politic  instead  of  by  an  informer.* 

1.  3  Black.  Com.  i6i;  Sweet's  Law  friends  to  begin  this  '  popular'  action, 
Diet.  22;  Pollock  z'.  Steam  Boat  Laura,  in  order  to  forestall  or  prevent  other 
5  Fed.  Rep.  133;  U.  S.  v,  Griswold,  5  actions.  This  abuse  Of  the  suit  pro- 
Sawy.  (U.  S.)  25,  affirmed  yo  Fed.  Rep.  ducing  so  much  collusion  caused  the 
762;  Norman  v.  Dunbar,  8  Jones  L.  (N.  enactment  of  4  Henry  VH.,  c.  20. 
Car.)  317;  Seward  v.  Beach,  29  Barb.  After  this  enactment,  suits  to  recover 
(N.  Y.)  239;  McNair  v.  People,  89  111.  penalties  and  forfeitures  were  brought 
441;  Canfield  v.  Mitchell,  43  Conn.  169.  most  usuallv  in  the  name  of  the  king, 

"  The  words  '  popular  or  qui  tarn  ac-  upon  the  relation  of  the  rnfoimer,  and 

tions  '  evidently  mean  popular  actions  not  otherwise,  unless  by  statutory  pro- 

or  qui  tarn  actions,  that  is  to  say,  popu-  vision."     O' Kelly  v.  Athens  Mfg.  Co., 

lar  actions  though  they  may  not  be  qui  36  Ga.  51.     To  the  same  effect  see  Pol- 

tam^  or  qui  tarn  actions  which,  though  lock  v,  Steam-Boat  Laura,  5  Fed.  Rep. 

popular  actions,    are'  partly    for    the  133  [citing  Crabbe's  Hist.    Eng.   Law 

benefit  of  the  crown."     Lavoie  v.  Ra-  509];  Dyer  f.  Best,  L.  R.  i  Exch.  157. 

cine,  5  Quebec  L.  Rep.  319.  Infonnera  Not  Now  in  Togne.  —  "At 

2.  "From  Time  Immemorial  in  the  one  time  informers  performed  an  im- 
English  law.  It  has  been  found  that  ^Mt  portant  part  in  the  collecting  of  the 
tarn  actions  *  *  *  were  an  efficient  penalties  provided  in  penal  statutes, 
and  indeed  sometimes  an  indispens-  but  even  at  the  time  of  the  revision  of 
able  means  of  enforcing  the  law  in  the  United  States  statutes  they  rarely 
many  cases,  as  for  the  breach  or  appeared  in  such  cases,  and  have  now 
neglect  of  duty  by  officers  and  corpora-  about  disappeared  in  penal  litigation." 
tions;  !and  Parliament  in  England  and  U.  S.  v.  Stocking,  87  Fed.  Rep.  857. 
legislative  bodies  in  this  country  have  See  also  State  v.  Sinnott,  15  Neb.  472*. 
freely  enacted  statutes  for  the  enforce-  Llewellyn  v.  Vale  of  Glamorgan  R. 
mentof  laws  by  such  actions."     Sutton  Co.,  (1898)  i  Q.  B.  473. 

V.  Phillips,  116  N.  Car.  502, 117  N.  Car.  Statutory  and  Constitntioiial  ProTiiioae 

228.     See  also  U.   S.   v.   Stocking,   87  — District  of  Columbia,  —  Comp.  Stat. 

Fed.  Rep.  857.  D.  C,   1894,  p.  473,  §  149  (Act  Cong. 

8.  Statute  4  Hen.  Til.,  0.  80.  —  "  The  March  3, 1801),  does  not  have  the  effect 

action  qui  tam  was  originally  one  given  of  preventing  an  informer  from  suing 

to  the  people  at  large,  or  rather  the  for-  as  plaintiff,  but  merely  gives  an  action 

feitures   and    penalties  prescribed   by  in  the  name  of  the  United  States  in  a 

Acts  of  Parliament  were  permitted  to  proper  case,  instead  of  in  the  name  of 

be  sued  for  by  any  informer,  the  act,  the  state  of  Maryland.     U.  S.  v,  Simms, 

however,   reserving  a  portion   to  the  i  Cranch  (U.  S.)  252;  U.  S.  v.  Evans,  4 

king,  the  poor,  or  some  public  use,  and  Cranch  (C.  C.)  105;  Cloud  v,  Hewitt,  3 

hence  the  name.     A  suit  begun  by  the  Cranch  (C.  C.)  199. 

informer  gave  him  an  exclusive  right.  Penalties    and   Forfeitures    Given    to 

and  was  therefore  a  bar  to  other  suits.  Counties,  —  Constitutional      provisions 

This  led  offenders    to   procure    their  giving  the  proceeds  of  all  penalties  and 
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nL  Obvieal  VATma  avd  Ceaxactxb  of  Actiov  avd  Pboobd. 
nres —  1.  Civil  or  Criminal  Aotion  —  Tenu  Looteiy  Uied.  —  The  com- 
prehensive meaning  given  to  the  word  **  penal"  in  common  usage, 
and  the  indiscriminate  use  of  the  words  "penalty,"  "fine/*  and 
"forfeiture,"  make  it  difficult  at  times  to  determine  whether  a 
statute  should  be  enforced  by  a  criminal  prosecution  or  a  penal 
action.* 

Thi  Word!  "  Ptnaltj  "  and  "  Fine.*'  —  With  reference  to  penal  actions 
the  word  "penalty"  means  the  forfeiture  inflicted  by  a  penal 
statute;  the  word  "fine,"  a  sum  of  money  imposed  by  a  criminal 
law.* 

Um  of  Toolinieal  Words.  —  The  use  of  these  and  other  technical 
words  or  phrases  will  frequently  determine  the  form  of  action  as 
respectively  civil  or  criminal ;  •  but  not  if  a  different  intention  on 

forfeitures  to  the  several  counties  in  ger,  lo  Phila.  (Pa.)  478,  30  Leg.  Int. 

which  they  are  recovered  do  not  pre-  (Pc^O  321:    Kelly    v,   Davis,    i    Head 

elude  an  informer  or  a  party  aggrieved  (Tenn.)  71;   State  v,  Egerer,  55  Wis. 

from  suing  for  a  penalty  given  him  527;  U.S.  v.  Ebner,  4  Biss.  (U.  S.)  117; 

either  in  whole  or  in  part  by  statute,  Reg.  v.  Gallant,  10  New  Bruns.  115. 
but  refer  only  to  penalties  recoverable        Words  Used  in  Vaiioiis  Bsbsm.  —  '*  In 

by  the  state  to  its  own  use.     Barnett  v,  the  municipal    law    of    England   and 

Atlantic,    etc.,    R.    Co.,    68    Mo.    56;  America,  the  words  '  penal '  and  '  pen- 

Spealman  v,  Missouri  Pac.  R.  Co.,  71  alty  '  have  been  used  in  various  senses. 

Mo.  434;  Cummings  v.  St.  Louis,  etc.,  Strictly  and    primarily,   they    denote 

R.  Co.,  70  Mo.  570;   Blewett  v.  Smith,  punishment,  whether  corporal  or  pecu- 

74  Mo.  404;    Humes  v.  Missouri  Pac.  niary,   imposed   and  enforced  by  the 

R.  Co.,  82  Mo.  221;   Meyers  v.  Union  state,  for  a  crime  or  offense  against  its 

Trust  Co.,  82  Mo.  237;  Burkholder  v,  laws."     Huntington  v,  Attrill,  146  U. 

Union  Trust  Co.,  82  Mo.  572;  Phillips  S.  657.    To  the  same  effect  see  U.  S.  v, 

t/.  Missouri  Pac.  R.  Co.,  86  Mo.  S4o;  Reisinger,  128  U.  S.  398;  U.  S.  v.  Chou- 

Hines  v,  Missouri  Pac.  R.  Co.,  86  Mo.  teau,   102  U.  S.  603:   Davis  v.  State, 

629;  Hamilton  V.Missouri  Pac.  R. Co.,  119  Ind.  555;  Kirby  v.  Western  Union 

87  Mo.  85;  Carroll  v.  Missouri  Pac.  R.  Tel.  Co.,  4  S.  Dak.  463. 
Co.,  88  Mo.  239;  State  v  Wabash,  etc.,        S.  Penalty.  —  San  Luis  Obispo  County 

R.   Co.,  89  Mo.    562;    Perkins  v,  St.  v,  Hendricks,  71  Cal.  242;  Woolverton 

Louis,  etc.,  R.  Co.,  103  Mo.  52;  Emer-  v.  Taylor,  132  111.  197;  Davis  f.  State, 

son  V.  St.  Louis,  etc.,  R.  Co.,  iii  Mo.  119  Ind.  <55;  Lancaster  v.  Richardson, 

161;   Briggs  V.  St.  Louis,  etc.,  R.  Co.,  4  Lans.  (N.  Y.)  136;   Johnson  v.  Hud- 

III  Mo.  168;  Scott  V.  Missouri  Pac.  R.  son  River  R.  Co.,  2  Sweeny  (N.  Y.) 

Co..  38  Mo.  App.  523;  Shields  v.  Klopf,  298.  reversed  oxi  other  grounds  in  49  N. 

70  Wis.  69;   Sutton  V.  Phillips,  116  N.  Y.  455;    Merchants'  Bank  r.   Bliss,  i 

Car.  502,  117  N.  Car.  228;  Goodwin  r.  Robt.  (N.  Y.)  391.  35  N.  Y.  412;  Glen's 

Caraleigh  Phosphate,  etc..  Works,  119  Falls  Paper  Co.  v.  White.  58  How.  Pr. 

N.  Car.  120;  Clearwater  Bank  v,  Kur-  (N.   Y.   Supreme  Ct.)   172;     Kirby    v. 

konski,  45  Neb.  5;  Graham  r.  Kibble,  Western  Union  Tel.  Co.,  4  S.  Dak.  463; 

9  Neb.   182.  modifying  Atchison,  etc.,  Calais  v.  Hall,  11  Vt.  494;  Hall  v.  Nor- 

R.  Co.  f.  Baty.  6  Neb.  37.     But  see  folk,  etc.,  R.  Co.,  44  W.  Va.  36;  Iowa  v. 

dictum   contra  in   Singer  Mfg.  Co.  v.  Chicago,  etc.,  R.  Co.,  37  Fed.  Rep.  497. 
Fleming,  39  Neb.  679.  Fine.  —  Hanscomb     v.    Russell,     11 

1.  Grover  v.  Huckins,  26  Mich.  476,  Gray  (Mass.)  373;  Territory  v,  Baca,  2 

wherein  Coolev,  J.,  said:    "  The  term  N.  Mex.  183;  Lancaster  v,  Kichardson, 

'  penalty  '  is  used  very  loosely  in  stat-  4  Lans.  (N.  Y.)  136;    State  v,  Robert- 

utes    in  some  cases."    To  the  same  son,  15  Rich.  L.  (S.  Car.)  17;   State  v, 

effect  see    Gosselink    v.   Campbell,  4  Steen,  14  Tex.  396;    U.  S.  v,  Morin,  4 

Iowa  296;    People  v.  Nedrow,  122  111.  Biss.  (U.  S.)  93. 

363;    Sutton   t/.    Phillips,  116  N.  Car.        8.  California,  —  People  z/.  Craycroft, 

502,  117  N.  Car.  228;   Com.  v.  Daven-  2  Cal.  243,  56  Am.  Dec.  331. 
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the  part  of  the  legislature  must  be  gathered  from  the  act  taken  in 
its  entirety.* 

SuufM.  —  Where  the  sum  given  by  the  statute  is  called  danr.- 
ages  by  it,  that  fact  will  not  prevent  its  being  a  penalty  to  be 
recovered  by  a  penal  action,  it  such  is  its  real  nature.^ 

Ohanetar  of  PlMdiagt  and  Trooidm.  —  The  general  principles  appli- 
cable to  matters  of  pleading  and  procedure  in  penal  actions  are, 
as  a  rule,  those  which  govern  the  particular  civil  action  brought, 
and  not  those  which  obtain  in  criminal  prosecutions.* 

Indiana,  —  Indianapolis  v,  Fairchild,    special  provision  as  to  the  mode  of  pro- 

1  Ind.  315;  Indiana  Cent.  R.  Co.  v.  cedure  the  use  of  the  word '*  fine  "  de- 
Potts,  7  Ind.  6S1.  termines   the    form    of    the    remedy. 

Kentucky,  —  Com.    v.    Jellico    Coal  State  v,  Marshall,  64  N.  H.  549,  approved 

Co.,  97  Ky.  246;    Com.  v,  Louisville,  in  State  v,  Morgan,  55  Minn.  183. 

etc.,  R.  Co.,  (Ky.  1896)  37  S.  W.  Rep.  1.  0<>r^Vi.  —  McDaniel  v.  Gale  City 

589.  Gas-Light  Co.,  79  Ga.  58. 

Louisiana, — State    v.    Williams,     7  Indiana,  —  Burgh  z^.  State,  108  Ind. 

Rob.  (La.)  252,  per  Morphy,  T.  132. 

Massachusetts,  —  Hanscomb  v,  Rus-  Louisiana,  -—  State    v,    Thomas,    12 

sell,  II  Gray  (Mass.)  373.  Rob.  (La.)  48. 

New  York,  —  New  York  v.  Walker,  Massachusetts,  —  Hanscomb  v,  Rus- 

4  E.  D.  Smith  (N.  Y.)  258.  sell,  11  Gray  (Mass.)  373. 

Oregon,  —  Ex  p,   Howe,  26  Oregon  Minnesota,  —  State    v,    Horgan,    55 

181.  Minn.  183. 

Pennsylvania, — Specht  v.  Com.,  34  Nebraska.'— 'IliXxj^tM     v.    State,     12 

Pa.  St.  103;  Com.  V,  Borden,  61  Pa.  St.  Neb.  538. 

272;  Van  Swartow  v.  Com.,  24  Pa.  St.  New  Mexico,  —  Territory  v,  Baca,  2 

131;   Ott  V,  Jordan,  116  Pa.  St.  218;  N.  Mex.  183;  Territory  tr.  Tafoya.  2  N. 

Wilcox  V,  Knoxville,  2  Pa.  Dist.  Rep.  Mex.  191. 

721;   Com.  V,  Evans,  13  S.  &  R.  (Pa.)  New  York,  —  Hodgman  v.  People,  4 

426.  Den.  (N  Y.)  235;    Bennett  v.  Ward,  3 

Wisconsin,  —  Oshkosh  v,  Schwaru,  Cai.  (N.  Y.)  259;   Wood  v,  Brooklyn, 

55  Wis.  483;   State  v.  Grove,  77  Wis.  14  Barb.  fN.  Y.)425. 

448.  Pennsylvania.  —  Com.  v.  Wolf,  3  S. 

Wyoming, — Fein  v,  U.  S.,   I  Wyo-  &  R.  (Pa.)49;   Garman  t/.  Gamble,  10 

ming  246.  Watts   (Pa.)  382.    Distinguishing  Rex 

United  States,  —  U.  S.  v,  Claflin,  97  v,  Luckup,  2  Stra.  1048;  Com.  v.  Dav- 

U.  S.  546,  affirming  14  Blatchf.  (U.  S.)  enger,  10  Phila.  (Pa.)  478,  30  Leg.  Int. 

55,  25  Fed.  Cas.  No.  14,799;    U.  S.  v,  (Pa.)  321. 

Morin,  4  Biss.  (U.  S.)  93.  26  Fed.  Cas.  United  States,  —  U.  S.  v,  Ebner,  4 
No.  15,810;  Stockwell  z'.  U.  S.,  13  Wall.  Biss.  117,  25  Fed.  Cas.  No.  15,020; 
(U.  S.)  531,  3  Cliflf.  (U.  S.)  284;  U.  S.  v,  U.  S.  V,  Foster,  2  Biss.  (U.  S.)  455,  25 
Allen,  Brunner's  Col.  Cas.  94,  24  Fed.  Fed.  Cas.  No.  15,142;  U.  S.  v,  Elliot.  25 
Cas.  No.  14,431;  U.  S.  V,  Mann,  i  Gall.  Fed.  Cas.  No.  15,043. 
(U.S.)3,26Fed.Cas.Nos.  15,717, 15,718;  Interohaiigsable  hf  SUtnta.  — The 
U.  S.  V,  Trobc,  28  Fed.  Cas.  No.  16,541;  words  *'  fine,"  **  penalty,"  and  *'  for- 
U.  S.  f^.  Ebner,  4  Biss.  (U.S.)  117,25  feiture  "  are  sometimes  made  inter- 
Fed.  Cas.  No.  15,020.  changeable  by    express    provision   of 

England,  —  Saunders  v,  Wiel,  (1892)  law.    Western  Union  Tel.  Co.  v,  Tyler, 

2  J).  B.  321;    Reg.  V,  Sullivan,  8  ir.  C.  90  Va.   297;  State  v.   Grove,   77   Wis. 
L.  Rep.  404.  448. 

line.  —  Where  the  statute   declares  8.  Spence  v,  Thompson,  11  Ala.  746; 

that  the  offender  shall  "  forfeit  and  Joyce  v.   Means,  41   Kan.  234  [citing 

pay  a  fine,"  and  by  a  general  statute  Thomas  v,   Reynolds,    29    Kan.    304; 

ones  are  imposed  by  the  sentence  of  Perkins  v,  Matteson,  40  Kan.  165;  Hall 

a  court  of  cnminal  jurisdiction,  in  a  v,  Hurd,  40  Kan.  374j. 

prosecution  commenced  by  indictment  8.  St.  Louis,  etc.,  K.  Co.  v.  State,  59 

or  information,  or  upon  complaint  be-  Ark.  165;  Pankey  v.  People,  2  111.  80; 

fore  a  justice,"  in  the  absence  of  any  Swift  r.  State,  3  Ind.  App.  285;  Indian- 

385  Volume  XVI. 


Otntna  Nfttw*  PENALTIES  AND      and  ChwMttr  of  Aeti«a. 

Forfeiture  of  Propertj.  —  Informations  in  rem  for  the  forfeiture  of 
property  are  civil  actions  within  this  rule.  ^ 

apolis  V,  Fairchild,  i  Ind.  315;    Sweet  poor  prisoners,  the  same  as  defendants 

V,  Ward,  43  Kan.  695;  Com.  v,  Avery  in  an  ordinary  civil  action.     Dyer  v. 

14  Bush  (Ky.)  625;    Wilson  v.  Com.,  7  Hunnewell,  12  Mass.  272;    Brophy  v. 

Bush  (Ky.)  537;  Louisville,  etc.,  R.  Co.  Perth  Amboy,  44  N.  J.  L.  217,  reversing 

V.  Com.,  (Ky.  1897)  43  S.  W.  Rep.  458;  43  N.  T.  L.  589. 

Ordway  v.  Central  Nat.  Bank,  47  Md.  In  England  it  has  been  held  that  32 

217;    People  r.  Hoffman,  3  Mich.  249;  Geo,  II.,  c.  38,  §  13.  called  the  Lords' 

Atcheson  v.  Everitt,  I  Cowp.  382.  Act,  and  making  provision  for  ihe  re- 

Ordimury  Bulei  of  Prooednre  PreraiL —  lief  of  prisoners  in  execution,  did  not 
In  the  trial  of  a  penal  action  in  courts  comprehend  actions  qui  tarn.  1  Tidd's 
for  the  trial  of  small  causes,  the  entire  Pr.  (4th  Am.  ed.)  376:  Hart  v.  Hawk- 
conduct  of  the  cause  and  of  proceed-  ins,  3  Burr.  1322,  i  W.  Bl.  372. 
ings  therein  is  regulated  by  the  pro-  Beferenoe  and  ArUtration.  —  A  penalty 
visions  of  the  act  creating  such  courts,  is  not  a  liability  which  may  be  referred 
except  so  far  as  such  provisions  are  or  submitted  to  arbitration  under  laws 
modified  by  the  penal  statute.  Penn-  establishing  such  procedure.  Mevay 
sylvania  R.  Co.  v.  New  Jersey  Soc.,  v.  Edmiston,  i  Rawlc  (Pa.)457;  Buck- 
etc.  39  N.  J.  L.  400.  waiter  v.  U.  S.,  ii  S.  &  R.  (Pa.)  193: 

BiU  of  Furtieiilari.  —  Where  an  infor-  Beardsley  v,  Dygert.  3  Den.  (N.  Y.) 

mation  against  property  under  the  in-  380.    See  also  Middleton  v,  Wilming- 

ternal  revenue  acts  is  so  vague  and  ton,   etc.,   R.   Co.,    95    N.    Car.    167. 

uncertain  as   not  fully  to  inform  the  Contra^  where   the  penalty  is  not  for 

defendant  of  the  charge  against  him  purposes  of  punishment  but  of  com- 

he  is  entitled  to  a  bill  of  particulars,  pensation  to  a  party  injured.    Com.  v, 

U.   S.   V.   Two   Hundred    Bushels    of  Bennett,  16  S.  &  R.  (Pa.)  243. 

Corn,  9  Ben.  (U.  S.)  186,  28  Fed.  Cas.  Attachment  and  Lien.  —  The  right  to  a 

No.  16,586.  writ  of  attachment  in  aid  of  a  penal 

Directing  Terdiot.  —  In  penal  as  in  statute  is  sometimes  given  by  express 
other  civil  actions,  a  verdict  may  be  statutoiy  provision.  Travelers  Ins. 
directed  for  the  plaintiff  in  a  proper  Co.  t/.  Stucki,  4  Kan.  App.  424;  Adams 
case.  Hines  v.  Darling,  99  Mich.  47;  v.  Johnson,  72  Miss.  896;  Adams  v. 
Fielding  v.  La  Grange,  104  Iowa  530;  Evans,  74  Miss.  886;  Wolcott  v.  Ska- 
People  V.  Girard,  73  Hun  (N.  Y.)  457,  hill,  56  N.  J.  L.  221.  See  also  Drew  v, 
145  N.  Y.  105;  Low  V,  Hall,  47  N.  Y.  Hilliker,  56  Vt.  642. 
104.  See  also  generally  article  Direct-  From  the  same  source  a  lien  against 
ING  Verdict,  vol.  6,  p.  667.  an  offending  vessel  sometimes  exists  in 

Jnron  ai  Jndgee  of  Both  Law  and  Fact,  a  penal  action  in  personam  against  the 

—  The  rule  in  some  states  that  the  jury  owner  or  master,  brought  under  Acts 

in  a  criminal  case  is  to  judge  of  both  of  Congress.    The  Steamer  Missouri, 

the  law  and  the  facts  has  no  application  3  Ben.  (U.  S.)  508,9  Blatchf.  (U.  S.) 

to    actions    for    penalties.      Boyle    v,  433;     U.   S.   v.    The    Steamship    The 

Smithman,  146  Pa.  St.  255.  Queen,  4  Ben.  (U.  S.)  237.  11   Blatchf. 

Notice  to  Prodnce  Papen.  —  A  notice  (U.  S.)  416;  Pollock  v.  The  Steam-Boat 

to  the  defendant  in  a  penal  action  to  Sea  Bird,  3  Fed.  Rep.  573;  The  Arctic, 

produce  papers,  etc.,  at  the  trial  need  11  Fed.  Rep.  177,  note;  The  Lewellen, 

not  be  served  on  him  personally,  but  4  Biss.  (U.  S.)  156;  The  Ranier,  Deady 

notice  to  his  agent  or  attorney  is  suffi-  (U.  S.)  438;  The  Prinz  Georg,  23  Fed. 

cient.     Cates  v.  Winter,  3  T.  R.  306,  Rep.  906.  19  Fed.  Rep.  653. 

following  Atty.-Gen.  v,  Le  Merchant,  2  1.  Barnacoat  v.  Six  Quarter  Casks  ot 

T.  R.  201,  note  a.  Gunpowder,  i  Met.  (Mass.)  225;  State 

Preference    on    Calendar.  —  Laws    or  v.  Tufts,  56  N.  H.  137;  State  t.  Rum, 

rules  giving  criminal  cases  a  prefer-  etc.,  51  N.  H.  373:  State  v.  Barrels  of 

cnce  over  others  upon  the  docket  as  to  Liquor,  47  N.  H.  369;  Haney  v,  Comp- 

the  time  of  trying  them  do  not  apply  to  ton,    36    N.    T.    L.    507;     Lilienthal's 

penal  actions.     Matter  of  Atty.-Gen.,  Tobacco  r.   U.  S.,  97  U.  S.  237;  The 

Mart.  &  Y.  (Tenn.)  285.  Three  Friends,  166  U.  S.  i. 

Poor   Debton'  Act  — The    judgment  Statntee    Making    Action  Criminal.— 

defendant  in  a  penal  action  is  entitled  Where  it  must  be  gathered  from  the 

to  the  benefit  of  acts  for  the  relief  of  statute  that  the  action  is  meant  to  be 
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Noaralt  —  A  nonsuit  may  be  entered  against  an  informer  plain- 
tiff in  a  penal  action  the  same  as  in  other  civil  suits.  ^ 

Vm  of  ]>fpoaitio]ia.  —  The  defendant  in  a  penal  action  is  not  entitled 
to  be  confronted  in  open  court  by  his  witnesses,  as  in  criminal 
prosecutions,  but  evidence  may  be  taken  by  depositions.* 

2.  Statutory  Form  of  Action.  —  In  some  instances  a  general 
statute  or  the  penal  statute  itself  designates  a  form  of  civil  action 
which  shall  or  may  be  pursued,  there  being  little  uniformity  in 
the  general  statutes  of  the  various  states.' 

criminal  in  its  nature  such  an  action  is  Missouri.  —  State  v.  Stewart,  47  Mo. 

not  considered  as  civil.     Fisher  z^.  Mc-  3S2;  State  v.  Amor,  77  Mo.  568;  State 

Girr,  i  Gray  (Mass.)  i;  Com.  v,  Intox-  v.  Wabash,  etc.,   R.  Co.,  89  Mo.  562; 

icating  Liquors,  113  Mass.  23;    Com.  State  v  Hannibal,  etc.,  R.  Co.,  89  Mo. 

f.  Certain    Intoxicating   Liquors,    107  571;  State  v.  Slaughter,   17  Mo.  App. 

Mass.  396;  Com.  v.  Certain  Intoxicat-  142;    In  re  Green,  40  Mo.  App.  491 ; 

ing    Liquors,    13    Allen    (Mass.)    561;  State  z^.  Mackin,  51  Mo.  App.  129. 

Com.  z/.  Certain  Intoxicating  Liquors,  New  Hampshire, —  Purinton  r.  Ladd. 

14  Gray  (Mass.)  375;  Greene  v,  Briggs,  58  N.  H.  596. 

1  Curt.  (U.  S.)  311.  PPisconsifi,  —  Carter  v.  Dow,  16  Wis 

1.  Ranney  v.  Jones,  21  U.  C.  Q.  B.     298;  State  v.  Grove,  77  Wis.  448. 

370;  McClenaghan  v.  McLeod,  3  Oni.  Uniteii  States.  —  U.    S.  v,  Elliot,   25 

Pr.   Rep.   13;    Stone  v.   Farey,   i  East  Fed.  Cas.  No.  15,043. 

554;    Robinson  v,  Garthwaite,  9  East  Bemedy  by  Motion.  —  Code  Va.,  1887, 

296;  Watson  V,  Jackson,  i  Wils.   325;  §3211,  which  authorizes  a  remedy  by 

Bunyan  v,  Yerbury,  i  D.  &  R.  448, 16  £.  motion  for  the  recovery  of  money  due 

C.  L.  46;  Bennett  z/.  Smith,  i  Burr.  401.  upon  contract,  has  no  application  where 

2.  U.  S.  V.  Zucker,  161  U.  S.  475;  a  penalty  is  sought  to  be  recovered. 
Moller  z/.  U.  S.,  57  Fed.  Rep,  490;  In-  Western  Union  Tel.  Co.  v.  Bright,  90 
diana   Millers'   Mut.   F.    Ins.    Co.   v,  Va.  778. 

People,  65  111.  App.  355,  affirmed  170  Form  After  Bepeal  or  Amondment  of 

111.474;  State  V,  Barrels  of  Liquor,  47  Aot.  —  Where  a  lawgiving  a  penally 

N.  H.  369.  has  been  replaced  by  a  new  law  which 

Proionoo  of  Defendant  in  Ooort.  —  It  is  repeals  the  old,  but  contains  a  saving 

not  necessary  to  the  validity  of  the  pro-  clause  for  penalties  or  forfeitures  in- 

ceedings  that  the  defendant  should  be  curred  before  the  repeal,  such  penalties 

in  court  at  every  stage,  as  in  criminal  must   be  recovered  by   means  of   the 

cases.    The  court  mav  proceed  to  final  remedy  given  by  the  old  law.     Myers 

judgment  as  well  in  his  absence  as  in  v.  Van  Alstyne,  10  Wend.  (N.  Y.)  98. 

his   presence.     Maguire   v,   Xenia,  54  Where,   however,   the  law    is    only 

111.  299.  amended,  the  statute  must  be  followed 

8.  Kentucky,  —  Com.  z/.  Grand  Cent,  as  amended  though  the  cause  of  action 

Bldg.,  etc.,  Assoc.,  97  Ky.  325;  Com.  arose   before   the  change    was   made. 

V.  I^ng,  (Ky.  1895)  30  S.  W.  Rep.  628.  Barker  v,  Phelps,  39  Mo.  App.  288. 

Maine.  —  State  v.  Grand  Trunk  R.  Penalty  for  Nonpayment  of  Tazeo. — 

Co.,  59  Me.  189.  **  Penalties,    when   prescribed   in    the 

Massachusetts.  —  Levy  v.   Gowdy,   2  case  of  delinquent  taxes,  become  a  part 

Allen  (Mass.)  320;  Nye  v.  Lamphere,  thereof,  and  are  collected  in  the  same 

2  Gray  (Mass.)  295;  Colburn  z/.  Swett,  manneras  the  taxes  themselves.  They 
I  Met.  (Mass.)  232;  Sturbridge  v,  are  regarded  in  the  same  light  as  in- 
Winslow,  21  Pick.  (Mass.)  83:  Pea-  terest  imposed  by  law  on  contracts, 
body  V,  Hayt,  10  Mass.  36.  which  becomes  a  part  of  the  debt  and 

Michigan. — Canal   St.  Gravel-Road  is  collected  with  it,  as  a  part  of  it.** 

Co.  V.  Paas,  95  Mich.  372;  People  v.  Burlington  v.  Burlington,  etc.,  R.  Co., 

Brady,  00  Mich.  459;  Fox  v.  Francher,  41   Iowa  134.     See  also  article  Taxa- 

66    Mich.    536;    Woods  v.  Ayres,   39  tion. 

Mich.  345;  Pattingerr.  People,  20  Mich.  Conflicting  B«modief.  —  Where  differ- 

336,  distinguishing  People  v.  Carpenter,  ent  sections  of  the  same  statute  give 

I  Mich.  273;   People  v.  Hart,  i  Mich,  different  forms  of  penal  action  for  the 

467.  recovery  of  the  penalty,  not  intended 
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3.  Debt  —  If  no  form  of  action  is  pointed  out  in  terms  by  the 
penal  act  or  general  law  an  action  or  information  of  debt  is  appro- 
priate for  the  recovery  of  the  penal  sum,*  or,  in  those  states 
where  common-law  forms  have  been  abolished,  the  civil  action 
which  has  taken  the  place  of  debt.* 

to  be  in  the  alternative,  the  form  con-  Gall.  (U.  S.)  552;  Parsons  v.  Hunter, 

tained    in  the  latest  of    the  sections  3     Snmn.    (U.     S.)     419;     Matthews 

must  be  pursued.     Howard  v,  Bangor,  v,  Offley,  3  Sumn.  (U.  S.)  115;  U.  S.  v. 

etc.,  R.  Co.,  86  Me.  3S7;  Stroudsburg  Simms,   i  Cranch   (U.  S.)  252,    U.  S. 

V.  Brown,  11  Pa.  Co.  Ct.  Rep.  272,  </iV-  v,  Laescki,  20   Fed.  Rep.  699:   Walsh 

tin^ished  in  Com.  v,  Wormser,  7  Pa.  v,  U.  S.,  3  Woodb.  &  M.  (U.  S.)  341: 

Dist.  Rep.  318.  The  Nashville,  4  Biss.  (U.  S.)  188,  17 

1.  Alabama.  —  State    v,    Fillyaw,    3  Fed.  Cas.  No.  10,023. 
Ala.  735;  Russell  v,  Irby,  13  ^a.  131;        Canada,  —  Church  v,  Richards,  6  U. 

Rogers  v.  Brooks,  99  Ala.  31.  C.  Q.  B.  562. 

Coniuetieui,  —  U.  S.  v,  Allen,  4  Day        England,  —  College  of  Physicians  v, 

(Conn.)  474.  Salmon,  i  Ld.  Raym.  680:  Rex  v,  Rob- 

Delaware.  —  Hukill    v,   Bailey,     i  inson,  2  Burr.  803;  Collinson  v,  New- 

Harr.  (Del.)  448.  castle,  etc.,  R.  Co..  i  C.  &  K.  546.  47 

Illinois,  —  Vaughan  V.Thompson,  15  E.  C.  L.  546;  Adley  v.  Reeves,  2  M.  & 

111.  39;  Proctor  V,  People,  24  111.  App.  S.  53;  Shepherd  v.  Hills.  11  Esch.  55. 
599;  Chicago  V,  Enright,  27  111.  App.        OnUnary  Aotion  of  Debt.  —  When  the 

559;    Durbin  v.    People,  54  111.  App.  remedy  is  an  action  of  debt  '*  it  is  to 

loi ;    Robley  v,  Culwell,  69  III.  App.  be  proceeded  in,  so  far  as  the  action  is 

272.  concerned,  just  as  in  any  other  action 

Indiana,  —  Western  Union  Tel.  Co.  of  debt.**     Bartolett  v,  Achey,  38  Pa. 

V.  Scircle,   103   Ind.  227;    Durham  v,  St  273. 
State,  117  Ind.  477.  S.  Thum  v.  Aha  Tel.   Co.,  15   Cal. 

Kentucky,  —  Com.  v.  Avery,  14  Bush  473;  Com.  v,  Avery,  14  Bush  (Ky.)  625; 

(Ky.)625.  Katzenstein  v.  Raleigh,  etc.,  R.  Co.,  84 

Louisiana,  —  State    v,    Williams,     7  N.  Car.  688;  Johnston  v,  Klopsch,  88 

Rob.  (La.)  252.  Fed.  Rep.  692:  U.  S.  v,  Zucker,  161  U. 

Maine,  —  Rockland    v,   Farnsworth,  S.  475.     See  also  Insley  v.  U.  S.,  150 

87  Me.  473.  U.  S.  512;  U.  S.  V.  Grant,  55  Fed.  Rep. 

Maryland,  —  Ordway  z^.  Central  Nat.  414:  Durham  v.  State,   117  Ind.  477*. 

Bank,  47  Md.  217.  Western  Union  Tel.  Co.  v,  Taylor,  84 

Mississippi,  —  State     v.     Baker,    47  Ga.  408;   Gadsden  v.  Woodward,  103 

Miss.  88;  Mobile,  etc.,  R.  Co.  v,  Sute,  N.  Y.  242. 
51  Miss.  137.  Donbls  or  TrsUo  Damagsi  fut  Aoti  of 

New    Hampshire,  —  Bishop  v.  Mar-  Trospass  —  Debt. — This  rule,  allowing 

shall,  5  N.  H.  407.  an  action  of  debt,  has  been  held  to  ap- 

Neiv  Jersey,  —  Campbell  v.  Board  of  ply  to  statutes  giving  double  and  treble 

Pharmacy,  45  N.  J.  L.  241.  damages  for  acts  of  trespass  to  prop- 

New    York,  —  Smith  v,  Merwin,   15  erty.      Blackburn    v.   Baker,   7  Port. 

Wend.  (N.  Y.)  185.  (Ala.)  284;  Elder  v,  Hilzheim,  35  Miss. 

North  Carolina,  —  Martin  v,  Martin,  231;  Morrison  v.  Bedell.  22  N.  H.  234; 

5  Jones  L.  (N.  Car.)  340.  Janvrin   v,   Scammon,   29  N.   H.  280; 

Ohio,  —  Hade  v,  McVay,  31  Ohio  St.  Melvin  v.  Smith,  12  N.  H.  462;  Miller 

231.  V.  Stoy,  5  N.  T.  L.  548;  Thompson  v, 

Virginia,  —  Russell     v,     Louisville,  Burdsall,  4    N.    T.    L.    193;    Scudder 

etc.,  R.  Co.,  93  Va.  322.  v,  Bloomfield,  3  N.  J.  L.  506;  Cato  r. 

United  States,  —  U.  S.  v.  The  C.  B.  Gill,  i  N.  L  L.  13;  Crane  v, ,  i  N. 

Church,  I  Woods  (U.  S.)  275;  U.  S.  v,  J.  L.  64;  Russell  v,  Louisville,  etc.,  R. 

Willetts,  5  Ben.  (U.  S.)  220;  Matter  of  Co.,  93  Va.  322. 

Rosey,  6  Ben.  (U.  S.)  507.  20  Fed.  Cas.         Trespass  Rather  than  Debt,  —  Some 

No.    12,066;    Stockwell    v.   U.   S.,    13  cases  have  considered  trespass  to  be 

Wall.  (U.  S.)53i;  Matter  of  Vetterlein,  the  proper  form  of  action  for  statutory 

13  Blatchf.  (U.   S.)  44;    The  Ranier,  damages  of  this  character,   and  it  is 

Deady  (U.  S.)  438;   Jacob  v,  U.  S.,  i  sometimes  given  by  sutute.     Rex  v. 

Brock.  (U.  S.)  520;  Exp,  Marquand,  2  Marsack,  6T.  R.  771;  Pierce  v.  Spring, 
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lafomiAtioiii  for  penalties  are  in  use  at  the  present  time  only  in 
actions  for  the  forfeiture  of  property,  especially  those  brought  in 
federal  courts  under  Acts  of  Congress.* 

4.  Whether  Bemedies  Are  Cnmnlatiye  —  a.  Actions  to  Recover 
Penalty. —  Where  the  remedy  is  prescribed  by  the  statute 
which  denounces  the  offense,  no  other  process  or  procedure  can 
be  made  use  of  to  enforce  obedience  to  the  statute  than  that 
which  the  statute  itself  prescribes.  The  remedy  must  be  sought 
in  the  precise  mode  and  subject  to  the  precise  limitations  pro- 
vided by  the  act  which  creates  the  offense.* 

15  Mass.  489;    Prescott  v.    Tufts,    4  Spirits,    28     Fed.    Gas.    Nos.    16,502, 

Mass.  146;  Vaughan  v,  Thompson,  15  16,503,  16,504;  The  Samuel,  i  Wheat. 

111.  39;  Rhemke  v.  Clinton,  2  Utah  230.  (U.  S.)  9,  wherein  the  court  said:  "  A 

Eiplaiwabld  Flctloai  and  Int<ndinimts. —  libel  on  a  seizure,  in  its  terms  and  in 

In    Woods    V.   Ay  res,   39    Mich.    345,  its  essence,  is  an  information.*' 

Graves,  J.,  said:  "  The  arbitrary  use  General  Charaeter.  —  This  form  of  ac- 

which  has  been  made  of  the  action  [of  tion,  sometimes  called  the  Icing's  action 

assumpsit,  under  Comp.  Laws  Mich.,  of  debt,  was  frequently  used  by  the 

{^  6841]  has  caused  many  incongruities  sovereign  at  common  law.     It  is  a  civil 

and  no  little  confusion.    The  practice  cause,  except  perhaps  the  information 

of  strained  constructions  and  the  in-  qui  tarn  for  a  penalty,  which  is  said  to 

vention  of  fictions  and  intendments  to  be  a  penal  action,  onl^  carried  on  by 

subject  causes  of  action  to  the  remedy  criminal  instead  of  civil    process.    4 

which    were    foreign    to    it    has    led  Black.  Com.  308;    Sweet's  Law  Diet, 

somewhat  to  a  confounding  of  transac-  429;  Canfieldt/.  Mitchell,  43  Conn.  169; 

tions  which  are  not  contracts  with  those  Parsons  v.  Hunter,  2  Sumn.   (U.   S.) 

which  are  and  to  a  neglect  of  obvious  419;    Levy  9.  Burley,  2  Sumn.  (U.  S.) 

and  necessary  distinctions.     But  it  may  355;  U.  S.  t^.  Elliot,  25  Fed.  Cas.  No. 

be  observed  in  passing  that  it  is  not  the  15,043;  Walsh  v,  U.  S.,  3  Woodb.  IS.  M. 

only  occasion  where  inaccuracies  have  (U.  S.)  341;    U.  S.  v.  Grant,  55  Fed. 

been  generated  by  a  too  close  adher-  Rep.  414;  Schooner  Bolina,  i  Gall.  (U. 

ence  to  the  plan  of  studying  causes  of  S.)  75;  Adams  v.  Woods,  2  Cranch  (U. 

action   through  the  forms  of  action.  S.)  336;    U  S.  v,    Lyman,    i    Mason 

The  circumstance  that  a  cause  of  ac-  (U.  S.)  482;  Mewbum  v.  Street,  21  U. 

tion  in  point  of  fact  not  ex  contractu  C.  Q.  B.  498:  Ruck  t^.  Atty.-Gen.,  3  H. 

is  allowed  to  be  sued  in  assumpsit  and  6l  N.  208;  Rex  v.  Hymen,  7  T.  R.  532. 

to  be  described  as  matter  of  contract  Altariiatiye  Bamsdies.  —  The  govern- 

and  to  be  loosely  spoken  of  as  implied  ment  is  not  compelled  to  sue  by  in- 

contract  is  of  no  more  force  to  fix  its  formation,  but  may  bring  the  action  of 

actual  character  contrary  to  the  truth  debt  as  well.     Stockwell  v,  U.  S.,   13 

than  is  the  allegation  of  loss  and  find-  Wall.  (U.  S.)  531;  Bradlaugh  v.  Clarke, 

ing  in  trover  to  convey  the  sense  of  a  L.   R.  8  App.  354,  reversing  7  Q.  B. 

literal  loss  and  finding.     Permission  to  Div.  38;  U.  S.  v.   Elliot,  25  Fed.  Cas. 

apply  the  action   to  a  transaction  not  No.   15,043;    Jacob  v,  U.  S.,  i  Brock 

involving  any  real    contract  relation  (U.  S.)  520,  13  Fed.  Cas.  No.  7,157. 

between  the  parties  cannot  change  the  8.  CaHfornia.  —  Reed  v.  Omnibus  R. 

true    nature    of    the  transaction  and  Co.,  33  Cal.  213. 

transform  it  into  matter  of  contract.  Connecticut.  —  State    v.     Bishop,     7 

Courts  cannot  make  contracts  for  par-  Conn.  181. 

ties.      And    the    fictions  and   intend-  Idaho,  —  State  v.  Eves,  (Idaho  1898) 

ments  permitted  for   the  sake  of  the  53  Pac.  Rep.  543. 

remedy    are     explainable     whenever  Illinois,  —  Carle    v.   People,    12    111. 

necessary."  285;  Confrey  v.  Stark.  73  111.  187;  Ellis 

1.  The  Palmyra,  12  Wheat.  (U.  S.)  i;  v,  Olney  First  Nat.  Bank,  11  111.  App. 

Coflfey  V.  U.  S.,  116  U.  S.  427;  Boyd  r.  275. 

U.  S.,   116  U.  S.  616;  U.  S.  V,  Zucker,  Kentucky,  — Com.  v,  Louisville,  etc., 

161  U.  S.  475;  U.  S,  V,  Elliot.  25  Fed.  R.  Co..  (Ky.  1806)  37  S.  W.  Rep.  589. 

Cas.  No.  15,043;  U.  S.  V.  Three  Hun-  Louisiana,  ^^f&^^%  v,   Craig,   3   La. 

dred  and  Ninety-Six  Barrels  Distilled  Ann.  635. 
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8«t-aff  and  OoanUrolaim.  —  Because  the  statutory  remedy  is  exclu- 
sive, and  also  because  a  penalty  is  not  a  contractual  liability,  it 
cannot  be  recovered  by  way  of  set-off  or  counterclaim.* 

Maine,  —  Beals  r.  Thurlow,  63  Me.  9.  intent  of  the  legislative  authority  in 

Massachusetts.  —  Smith     v.     Drew,  connecting  the  new  offense  with  the 

5  Mass.  514;  Com.  v,  Howes,  15  Pick,  particular    remedy   prescribed    to  ex- 

(Mass.)    231;    Wiley   v,   Yale,   i   Met.  elude  all  other  remedies."     Pentlarge 

(Mass.)  553.  V,  Kirby,  19  Fed.  Rep.  501. 

Nebraska,  —  State  &.  Sinnott,  15  Neb.  Bill,  Plaint,  and  Information  were  rem- 

472.  edies  frequently  given  by  early  stat- 

New  Hampshire,  —  State  v,  Stearns,  utes.       It    has    been  held    that    these 

31  N.  H.  106.  forms  of  action  do  not  include  an  in- 

New    Jersey.  —  Buck     v,     Danzen-  dictment     or     criminal     information, 

backer,  37  N.  J.  L.  359.  State  v.  Corwin,  4  Mo.  609;  Williams 

New    York,  —  Smith  v,   Merwin,  15  v.  State,  4  Mo.  481;  Journey  v.  State, 

Wend.  (N.  Y.)  185;  Greater  New  York  i  Mo.  428;  Ward  v.  Tyler,  i  Nott  &  M. 

Athletic  Club  V.  Worster,  19  Misc.  Rep.  S.  Car.)  22;  State  v,  Nleyer,  i  Spears  L. 

(N.  Y.  Supreme  Ct.)  443.  (S.  Car.)3oi6;  State  v,  Helgen,  i  Spears 

North  Carolina,  —  State  v,  Loftin,  2  L.  (S.  Car.)  310;  State  v,  Mathews,  2 

Dev.  &  B.  L.  (N.  Car.)  31.  Brev.   (S.   Car.)  82.     Contra,   State  v. 

Oregon,  —  Sujelte  v,  Wilson,  13  Ore-  Helfrid,  2  Nott  &  M.  (S.  Car.)  233.     For 

gon  515.  a  general  discussion  of  the  forms  of  ac- 

Philadelphia,  —  Com.    v.    Davenger,  tion  included  in  those  words,  see,  in 

10  Phila.  (Pa.)  478,  30  Leg.  Int.  (Pa.)  addition  to  the  above  cases,  the  opinion 

321.  of   Lowell,   J.,    in   U.   S.  v.   Elliot,  25 

Rhode  Island,  —  Moies  v,  Sprague,  9  Fed.  Cas.  No.  15,043. 

R.  I.  541.  An  Action  of  Debt  may   be  brought 

South  Carolina,  —  Porter  v,  Jefferies,  on   such   a  statute,  it  being  compre- 

40S.  Car.  92;  Woodward  V.  South  Caro-  hended  in  the  word  "bill."     Sims  «/. 

lina,  etc.,  R.  Co.,  47  S.  Car.  233;  State  Alderson,  8  Leigh  (Va.)  470;  Donahue 

V,  Cole,  2  McCord   L.   (S.   Car.)  117;  v.  Dougherty,  5  Rawle(Pa.)  124. 

Ward  V,  Tyler,  i  Nott  &  M.  (S.  Car.)  Assnmptit    Instead  of  Debt.  —  Where 

22.  the  statute  provides  a  remedy  by  action 

Texas,  —  De  Witt  v,  Dunn,  15   Tex.  in  the  nature  of  debt,  assumpsit  may 

106;  De  la  Garza  v.   Booth,   28  Tex.  be  brought.     Lynch  v.  Merchants  Nat. 

478;  Scogins  V.  Perry,  46  Tex.  in.  Bank,  22  W.  Va.  554. 

Vermont,  —  Brattleboro  v.  Wait,  44  1.  Chambersburg  Bank   v.  Com.,  2 

Vt.  459.  Grant's  Cas.  (Pa.)  385;    Hade  v,  Mc- 

United      States,  —  The      James      D.  Vay,  31  Ohio  St.  231. 

Parker,  13  Fed.  Cas.  No.  7,193;  U.  S.  Uinry  Ezaeted  by  National  Banks. — 

V,  Grundy,  3  Cranch  (U.  S.)  338;  Pent-  This  question  has  often  arisen  under 

large  v,  Kirby,  19  Fed.  Rep.  501;  U.  S.  the  Act  of  Congress  which  gives  an  ac- 

V,  Laescki,  29  Fed.  Rep.  699;  McGuire  tion    in    the   nature  of  debt    against 

V,   Winslow,  23   Blatchf.  (U.  S.)  425;  national  banks  to  recover  double  the 

Virginia,  etc..  Steam  Nav.  Co.  v,  U.  amount  of  usurious  interest  taken  by 

S.,  Taney's  Dec.  (U.  S.)  418,  28  Fed.  them. 

Cas.  No.  16,973;  The  Nashville,  4  Biss.  Indiana,  —  Wiley  v,  Starbuck,  44  Ind. 

(U.  S.)  188,   17  Fed.  Cas.  No.  10,023,  298. 

citing  Stevens  v,  Evans,  2  Burr.  1152.  Iowa.  —  Grundy   Center    First   Nat. 

Canada,  —  Ex  p.    Eagles,    13    New  Bank  v.  Moore,  83  Iowa  740. 

Bruns.  51.  Kansas,  —  Concordia  First  Nat.  Bank 

England,  —  Stevens  v,  Jeacocke,   11  v,  Rowley,  52  Kan.  394;  Parkhurst  t^. 

e.  B.  731,  63  E.  C.  L.  731;   Foster's  Clyde  Firsi  Nat.   Bank,  53  Kan.  136; 

ase,  II  Coke  57.  Meade    Center    First    Nat.    Bank    v, 

"Where  the  OffenM  Is  New,  and  the  Grimes,  49  Kan.  219. 

Semedy  Preeeribed,  the  general  rule  has  Kentucky,  —  Marion    Nat.    Bank  v, 

long  been   that  the  remedy   must  be  Thompson,  (Ky.   1897)  40  S.  W.  Rep. 

sought  in  the  precise  mode  and  sub-  903;    Slack    v,   Greenville   First   Nat. 

ject  to  the  precise  limitations  provided  Bank,  (Ky.  1898)  44  S.  W.  Rep.  354. 

by  the  act  which  creates  the  offense.  Massachusetts,  —  Peterborough  First 

Tne  rule  is  founded  upon  the  presumed  Nat.  Bank  v,  Childs,  133  Mass.  248. 
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^.  Criminal  Prosecutions.  —  Ib  two  imumm  the  penal  action 
is  in  the  alternative  only,  and  a  criminal  prosecution  will  lie  for 
the  statutory  o£fense»  namely,  (i)  where  the  o£fense  is  not  newly 
created,  but  is  punishable  at  common  law  or  by  prior  statute ;  ^ 
(2)  where  the  offense  is  new,  but  there  is  a  general  prohibitory^ 
clause  distinct  from  the  section  giving  the  penalty.* 

Nebraska.  —  Norfolk    Nat.   Bank  v,  1.  State  tr.  Williams.  7  Rob.  (La.)  352, 

Schwenk,  46  Neb.  381.  per  Bullard,   J.;   Com.   v,  Howes,   15 

New    York,  —  National      Bank      v.  Pick.  (Mass.)  331;  Com.  v,  Evans,  13 

Lewis,  81  N.  Y.   15,  modified  on  a  re-  S.  &  R.  (Pa.)  426;  State  v.  Cole,  2  Mc- 

hearing  in  75  N.  Y.  516,  10  Hun  (N.  Y.)  Cord  L.  (S.  Car.)  117;  Brattleboro  v, 

468:  National  State  Bank  v,  Boylan,  2  Wait,  44  Vt.  459  [citing  Reg.  v,  Wigg, 

Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  218.  2  Salk.  460];  Rex  v,  Pitt,  i  W.  Bl.  380. 

Ohio,  —  Higley  v.  Beverly  First  Nat.  3  Burr.  1335;  Garrett  r.  Messenger,^  L. 

Bank.  26  Ohio  St.  75.  R.  2  C.  P.  583,  10  Cox  C.  C.  498. 

Pennsylvania,  —  Clarion  First  Nat.  "  But  where  the  offense  was  anteced- 
Bank  v,  Gruber,  91  Pa.  St.  377;  ently  punishable  by  a  common-law 
National  Bank  v,  Dushane,  96  Pa.  St.  proceeding,  and  a  statute  prescribes  a 
340  {overruling  Lucas  v.  Government  particular  remedy  by  a  summary  pro- 
Nat.  Bank,  78  Pa.  St.  228;  Overholt  tr.  ceeding,  there  either  method  may  be 
Ml.  Pleasant  First  Nat.  Bank,  82  Pa.  pursued,  and  the  prosecutor  is  at  lib- 
St.  490;  and  Stephens  v,  Monongahela  erty  to  proceed  either  at  common  law, 
Nat.  Bank,  88  Pa.  St.  157].  or  in  the   method   prescribed  bv  the 

West  Virginia. — National  Exch.Bank  statute,  because  there   the  sanction  is 

V.  Boylen,  26  W.  Va.  554.  cumulative,  and  does  not  exclude  the 

United  States,  —  Farmers',  etc.,  Nat.  common-law    punishment."      Rex    v. 

Bank  v,  Dearing,  91   U.  S.  29;  Dries-  Robinson,  2  Burr.  799. 

bach  V,  Wilkesbarre  Second  Nat.  Bank,  8.  Connecticut,  —  State    v.  Bishop,  7 

X04  U.  S.  52;  Barnet  v.  National  Bank,  Conn.  181. 

^  U.  S.  555;  Stephens  v,  Monongahela  Louisiana,  —  States.  Williams,  7  Rob. 

Nat.  Bank,  iii  U.  S.  197,  reversing  88  (La.)  252, ^/r  Bullard  and  Martin,  JT. 

Pa.  St.  157;  Danforth  v.  National  State  Maryland,  —  Keller  v.  State,  11  Md. 

Bank,    48    Fed.  Rep.  271;   Farmers',  525. 

etc..  Bank  v,   Hoagland,  7  Fed.  Rep.  New  Hampshire,  ^  State  v,  Fletcher, 

159.  5  N.  H.  257. 

See  also  Brown  v,  Erie  Second  Nat.  New  York,  —  People  v.   Brown,    16 

Bank,  72  Pa.  St.  209:  McNeal  v,  Leon-  Wend.  (N.  Y.)  562. 

ard,   I    Allen    (Mass.)    399;    Scottish  North  Carolina,  —  State  e^.  Parker,  91 

Mortg.,  etc..  Invest.  Co.  v,  McBroom,  N,  Car.  650. 

6  N.  Mex.  573;  Porter  v,  Jefferies,  40  Pennsylvania,  —  Sec    also    Edge   v, 

S.  Car.  92.  Com.,  7  Pa.  St.  275,  cited  in  Com.  v.  Hol- 

Vtw  xork  BawMng  Act  —  The  same  land,  153  Pa.  St.  233;  Com.  v.  Evans, 
ruling  has  been  made  in  New  York  nn-  13  S.  &  R.  (Pa.)  426. 
der  a  state  banking  act  identical  with  South  Carolina,  —  State  v,  Thomp- 
that  of  Congress,  passed  to  place  bank-  son,  2  Strobh.  L.  (S.  Car.)  12. 
ing  associations  organized  and  doing  Tennessee,  —  Spence  v.  State,  (Jack- 
business  under  state  laws  on  an  equal-  son  1870)  2  King's  Tenn.  Dig.,  §  2029. 
ity  with  national  banks.  Caponigri  v,  Texas.  —  Bush  v.  Republic,  i  Tex. 
Altieri,  20  N.  Y.  App.  Div.  304,  revers*  455. 

iif^22  Misc.  Rep.  (N.  Y.)  loi,  31  Misc.  Vermont,  —  Brattleboro  v.  Wait,  44 

Rep.  (N.  Y.  City  Ct.)  510.  Vt.  459- 

Bqnitabla  8et-oC  — A  judgment  ob-  United  States,  ^V,  S.  v.  Bougher,  6 

tained  in  a  penal  action  may,  however,  McLean  (U.  S.)  277,  distinguished  in  U. 

be  used  for  purposes  of  a  set-off  to  the  S.  v,  Laescki.  29  Fed.  Rep.  701;  U.  S. 

same     extent    as    other    judgments,  v,  Elliot.  25  Fed.  Cas.  No.  15,043;  U. 

Barbour  v.  National  Exch.   E^nk,  50  S.  v,  Moore,  11  Fed.  Rep.  249;  U.  S.  v, 

Ohio  St.  90;    Lebanon  Nat.  Bank   v,  Howard,   17    Fed.  Rep.  638;  U.  S.  v, 

Karmany,  98  Pa.  St.  65,  cited  with  ap»  Stocking,  87  Fed.  Rep.  857,  criticising 

proval  in  Osborn  v,  Athens  First  Nat.  U.  %,v,  Payne,  22  Fed.  Rep.  426,  and 

Bank,  154  Pa.  St.  134.  Matter  of  Seagraves,  4  Okla.  422. 
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Penal  Aotion  Dadgnatad  bj  8ut«te.  —  A  criminal  prosecution  by 
indictment  will  not  lie  where  the  form  of  penal  action  which  shall 
be  pursued  is  designated  by  the  statute.* 

Crimiiua  ProflMntion  Allowed  bj  ImpUoation.  —  If  the  statute,  in 
addition  tp  giving  a  form  of  action,  uses  general  words  which 
show  that  no  proper  proceeding  is  intended  to  be  excluded,  an 
indictment  as  well  as  a  penal  action  will  lie.* 

Where  Ko  Form  of  Aetion  If  Prescribed  and  no  appropriation  is  made 
of  the  penalty,  the  right  to  recover  the  penalty  being  in  the  state, 
some  authorities  have  held  that  an  indictment  as  well  as  a  penal 
action  will  lie.'  This  seems,  however,  to  be  incorrect;  and  a 
fixed  sum  of  money,  whether  given  by  a  penal  statute  or  other- 
wise, can  be  recovered  only  by  action  of  debt  or  civil  action  under 
the  code.* 

En(^land.  —  Rex  v,  Wright,   i  Burr.  Ion,  35  Fed.  Cas.  No.  15,085;  U.  S.  v, 

543;  Rex  V.  Harris,  4  T.  R.  202;  Ex  p,  AbboU,  24  Fed.  Cas.  No.  14,416;  Atty.- 

Hartt,  8New  Bnins.  122;  Atty.-Gen.  v.  Gen.  v,  Radloff,  loExch.  84;  Collinson 

Radloff,   10  Exch.  84;   Reg.  t/.  Craw-  v.  Newcastle,  etc.,  R.  Co.,  i  C.  &  K. 

shaw,  Bell  C.  C.  303.  546,  47  E.  C.  L.  546. 

Aot  Not  Oifense  at  Oommon  Law.  —  In        8.  i  Chitty's  Crim.  L.  ^63  \cited  in 

Peoples.  Brown,  16  Wend.  (N.  Y.)  561,  State  v,  Meyer,  i  Spears  L.  (S.  Car.) 

it   was  said:  **  It  was  admitted  that  306];    Ransdell    v.  Patterson,   i  App. 

where  an  act  is  not  an  offense  at  com-  Cas.  (D.  C.)  489;  U.  S.  v,  Hoskins,  5 

mon  law,  but  is  made  so  by  statute,  an  Mackey  (D.  C.)  478;  State  v.  Williams, 

indictment  will  lie,  where  there  is  a  7  Rob.  (La.)  252,  per  Morphy,  J. ;  State 

substantive    prohibitory    clause,    but  v.    Sinnott,    15    Neb.    472;    Hilton   v, 

that  it  is  otherwise  where  the  statute  is  Morse,  2  West.  L.  M.  (Ohio)  317,  2  Ohio 

not  prohibitory,  and  only  inflicts  a  for-  Dec.  (Reprint)  292;  Com.  v,  Betts.  76 

feiture  for  the  doing  of  a  specified  act.  Pa.  St.  465  [citing  Wood  v.  Com.,  12  S. 

and  provides  for  the  remedy."  &  R.  (Pa.)  214;  Gearhart  v,  Dixon,  i 

**  I  always  took  it  that   where  new  Pa.  St.  228];  Hatch  r.  Robinson,  26  Vt. 

created  offenses  are  only  prohibited  by  737;  U.  S.  r.  Laescki,  29  Fed.  Rep.  699. 

the  general  prohibitory  clause  of  an  See   also  Com.    v.   Walters,   6    Dana 

Act  of  Parliament,  an  indictment  will  (Ky.)  291. 

lie;  but  where  there  is  a  prohibitory        4.  Indicma,  —  Davis    v.    State,     119 

particular  clause  specifying  only  par-  Ind.  555. 

ticular  remedies,  there  such  particular        Louisiana.  —  State    r.    Williams,    7 

remedy  must  be  pursued.     For  other-  Rob.  (La.)  252, /^r  Martin,  J. 
wise  the  defendant  would  be  liable  to        New  York.  —  People   v,    Bennett,    5 

a  double  prosecution;    one   upon   the  Abb.     Pr.   (N.   Y.   Supreme  Ct.)  384, 

general  prohibition  and  the  other  upon  affirmed  t  Abb.  Pr.  (N.  Y.)  343;  People 

the  particular  specific  remedy."     Per  v.    Page.    3    Park.    Cr.    Rep.   (N.    Y. 

Lord  Mansfield,  in   Rex  v,  Wright,  i  Supreme  Ct.)  600;  Van  Zant  v.  People. 

Burr.  543.  2  Park.  Crim.  Rep.  (N.  Y.  Supreme  Ct.) 

1.  I  Chitty's  Crim.  L.  162;  Sute  t/.  168;  Buffalo  v.  Schliefer.  25  Hun  (N. 
Huffschmidi,  47  Mo.  73;  State  v.  Y.)  275;  Foote  «/.  People,  56  N.  Y.  321; 
Dougher,  49  Mo.  409;  State  v.  Snider,  People  r.  Hislop,  77  N.  Y.  331,  16  Hun 
49  Mo.  409;  State  v,  Snuggs,  85  N.  (N.  Y.)  577,  distinguishing  Behan  v. 
Car.  541;  Rawlings  v.  State,  39  Tex.  People,  17  N.  Y.  516,  and  Hill  v, 
200;  State  V.  Garcia,  38  Tex.  543;  U.  S.  People,  20  N.  Y.  363. 

V.  Ellis,  I  Cranch  (C.  C.)  125;  Castle's  7V«««/^^.— State  r.  Maze,  6  Humph. 
Case.  Cro.  Jac.  643.  (Tenn.)   17;    Moore   r.   State,  9  Yerg. 

2.  People  V.  Stevens,  13  Wend.  (N.    (Tenn.)  353. 

Y.)  341;  Behan  v.  People,  17  N.  Y.  516;  United  States,  —  Matthews  v.  Offley, 
Com.  V,  Richards,  i  Va.  Cas.  133;  U.  3  Sumn.  (U.  S.)  115;  Ex  p.  Marquand, 
S.  V,  Morin,  4  Biss.  (U.  S.)  93;  U.  S.  v.  2  Gall.  (U.  S.)  552;  The  Lewellen,  4 
Craft,  43  Fed.  Rep.  374;  U.  S.  v,  Biss.  (U.  S.)  156;  U.  S.  v,  Tilden.  28 
Moore,  11  Fed.  Rep.  249;  U.  S.  v.  Fene-    Fed.  Cas.  No.  16,523. 
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c.  Penal  and  Other  Civil  Actions  —  (i)  New  Offenses.  — 
Where  the  statute  creates  a  new  public  offense  an  action  at  com- 
mon law  will  not  usually  lie  at  the  suit  of  the  party  aggrieved, 
but  the  penal  action  is  exclusive.  It  is  otherwise,  however,  if  the 
purpose  of  the  enactment  is  to  confer  a  private  right  in  addition 
to  inflicting  punishment.* 

In  Stockwell  v,  U.  S.,  13  WaU.  (U.  be  applied  in  determining  whether  the 
S.)  531,  the  court, /^r  Strong,  J.,  sup-  party  injured  may  have  an  action  at 
ports  this  view  of  the  law  in  the  follow-  common  law  is  stated  by  Cooley,  J.,  in 
mg  language;  **  Nor  is  it  doubted  that  the  following  language:  "  The  nature 
when  a  statute  gives  to  a  private  per-  of  the  duty  and  the  benefits  to  be  ac- 
son  a  right  to  recover  a  penalty  for  a  complished  through  its  performance 
violation  of  law,  he  may  maintain  an  itiust  generally  determine  whether  it  is 
action  of  debt,  but  it  is  insisted  that  a  duty  to  the  public  in  part  or  exclu- 
when  the  government  proceeds  for  a  sively,  or  whether  individuals  may 
penalty  based  on  an  offense  against  claim  that  it  is  a  duty  imposed  wholly 
law,  it  must  be  by  indictment  or  by  in-  or  in  part  for  their  especial  benefit.** 
formation.  No  authority  has  been  ad-  Taylor  v.  Lake  Shore,  etc.,  R.  Co..  45 
duced  in  support  of  this  position,  and  Mich,  ^^y  quoted  with  approvalin  Hecyes 
it  is  believed  that  none  exists.  It  can-  v.  Michigan  Cent.  R.  Co..  iii  U.  S. 
not  be  that  whether  an  action  of  debt  228,  followed  in  Cook  v.  Johnston,  58 
is  maintainable  or  not  depends  upon  Mich.  437,  and  Joslyn  v,  Detroit,  74 
the  question  who  is  the  plaintiff.  Debt  Mich.  458.  See  also,  for  a  good  discus- 
lies  whenever  a  sum  certain  is  due  to  sion  of  the  rule,  Gorris  v.  Scott,  L.  R. 
the  plaintiff,  or  a  sum  which  can  readily  9  Exch.  125. 

be  reduced  to  a  certainty  —  a  sum  re-  Application  of  Bule,  —  For  various  ap- 

quiring  no  future  valuation  to  settle  its  plications  of  the  rule,  see  the  following 

amount.     It  is  not  necessarily  founded  cases: 

upon   contract.       It  is   immaterial   in  Alabama,  —  Grey   v.   Mobile    Trade 

what  manner   the  obligation  was  in-  Co.,  55  Ala.  387,  28  Am.  Rep.  729  \com' 

curred,  or  by  what  it  is  evidenced,  if  pare  Gorris  v,  Scott,  L.  R.  9  Exch.  125J. 

the  sum  owing  is  capable  of  being  defi-  Georgia,  —  Augusta,  etc.,  R.  Co.  v, 

nitely  ascertained.     The   Act  of   1823  McElmurry,  24  Ga.  75;  Nashville,  etc., 

fixes  the  amount  of    the   liability  at  R.  Co.  v.  Heggie,  86  Ga.  210. 

double  the  value  of  the  goods  received,  Nebraska,  —  Hale  v,  Missouri  Pac. 

concealed,  or  purchased,  and  the  only  R.  Co.,  36  Neb.  266. 

party  injured  by  the  illegal  acts,  which  New  Hampshire,  —  Hall   v.    Brown, 

subject  the  perpetrators  to  the  liability,  54  N.  H.  495,  58  N.  H.  93. 

is  the  United  States.     It  would  seem.  New    York,  —  Almy    v,    Harris,    5 

therefore,  that  whether  the  liability  in-  Johns.  (N.  Y.)  176  [criticised  in  Barden 

curred  is  to  be  regarded  as  a  penalty,  v,  Crocker,  10  Pick.  (Mass.)  383];  Dud- 

or  as  liquidated  damages  for  an  injury  ley  v,  Mayhew,  3  N.  Y.  9;    Willy  v, 

done  to  the  United  States,  it  is  a  debt,  Mulledy,  78  N.  Y.  310;  Pauley  v.  Steam 

and  as  such  it  must  be  recoverable  in  a  Gauge,  etc.,  Co.,  131  N.  Y.  90;  Huda 

civil  action.*'  v.  American  Glucose  Co.,    154  N.   Y. 

Beason  of  Bole.  —  "As  anything  that  474. 

we  should  call  a  contract  was  not  its  Pennsylvania.  —  Schott     v,    Harvey, 

[action  of  debt's]  essence,  we  soon  find  105   Pa.  St.  222;  Mack  v,  Wright,  180 

that  it  can  be  used  whenever  a  fixed  Pa.  St.  472. 

sum,  '  a  sum  certain,' is  due  from  one  South    Carolina,  —  Gibbes   v.    Beau- 
man  to  another.     Statutory   penalties  fort,  20  S.  Car.  213. 
and    forfeitures     under     police    laws,  Texas,  —  Norwood  v,  Galveston,  etc., 
amercements      inflicted     by     inferior  R.   Co.,   12  Tex.  Civ.   App.   560;    Ft. 
courts,  money  adjudged  by  any  court  Worth,  etc.,  R.  Co.  v,  Daggett,  87  Tex. 
to  be  due,  can  be  recovered  by  it.     This  322;  Galveston,  etc.,  R.  Co.  v.  Warn- 
was  never  forgotten  in  England  so  long  ken,  12  Tex.  Civ.  App.  645. 
as  the  old  system  of  common-law  plead-  Vermont,  —  Wakefield    v,   Connecti- 
ing  was  retained."   2  Pol.  &Mait.  Hist.  cut.  etc..  River  R.  Co.,  37  Vt.  330. 
Eng.  Law  208.  Virginia,  —  Chesapeake,  etc.,  R.  Co, 

1.  Bule  of  Conitniction.  —  The  test  to  v,  American  Exch.  Bank.  92  Va.  495. 

348  Volume  XVI. 


Btm&nX  Vfttnrt  PENAL  TIES  AND      and  CharMttr  of  AeUm. 

OrdinanoM.  —  This  rule  is  applicable  to  ordinances  inflicting 
penalties,  but  they  are  usually  held  not  to  create  a  duty  enforce- 
able at  common  law,  but  only  to  give  a  penalty  for  a  public 
offense  recoverable  by  penal  action.* 

(2)  Common-law  Injuries.  —  On  the  other  hand,  if  an  offense 
is  made  of  an  injury  for  which  the  party  aggrieved  may  sue  at 
common  law,  the  penal  action  is  cumulative,  even  though  the 
statute  gives  the  penalty  to  him  instead  of  to  the  state  or  a  com- 
mon informer.* 

England,  —  Atkinson  v.  New  Castle,  ^^ai^,  6  La.  Ann.  753:  Flynn  v.  Can- 

etc,   Waterworks  Co.,  2   Exch.   Div.  ton  Co.,  40  Md.  312;  Philadelphia,  etc., 

441,    reversing    L.    R.    6    Exch.    404;  R.  Co.  v.  Ervin,  89  Pa.  St.  71;  Hecney 

Couch  V.  Steel,  3  £1.  &  BI.  402,  77  E.  v.   Sprague,    11    R.    I.   456;    Grant  v, 

C.  L. 402;  Miliars.  Taylor, 4 Burr.  2323;  Slater  Mill,  etc.,  Co.,  14  R.  I.  380  [critic 

Beckfords'.  Hood,  7  T.  R.  616;  Novello  cising  Aldrich  v.  Howard,  7  R.  I.  87I; 

V.  Sudlow.  12  C.  B.  177.  74  E.  C.  L.  177;  Brown  v,  Buffalo,  etc.,  R.  Co..  22  N. 

Blamires  v,  Lancashire,  etc.,  R.  Co.,  Y.  191,  three  judges  dissenting  [criti- 

L.  R.  8  Exch.  283:  Stevens  z/.  Jeacocke,  cised  in  Jetter  v.  New  York,  etc.,  R. 

II  Q.  B   731,  63  E.  C.  L.  731;  Vallance  Co.,  2  Keyes  (N.  Y.)  154,  2  Abb.  App. 

V.  Falle,  13  Q.  B.  Div.  109.  Dec.  (N.  Y.)458,  hVLt  approved  in  Knupfle 

See  also  General  Steam  Nav.  Co.  v,  v.  Knickerbocker  Ice  Co..  84  N.  Y.  488, 

Morrison,  13  C.  B.  581.  76  E.  C.  L.  581  reversing  23  Hun  (N.  Y.)  159];  Fillo  v. 

[cited  in   Hoffman  v.  Union  Ferry  Co.,  Jones,  4  Keyes  (N.  Y.)  328;  Charleston 

47  N.  Y.  176];  Lyme  Regis  v,  Henley  i  v.  Ashley  Phosphate  Co.,  34  S.  Car.  541, 

Bing.  N.  Cas.  222,  27  £.  C.  L.  366,  3  B.  distinguishing  Information  Against  OH- 

&  Ad.  77,  23  E.  C.  L.  32;  Anne  Arun-  vcr,  21  S.  Car.  323.     Compare  State  v. 

del  County  v.  Duckett,   20  Md.  468;  Poulterer,  16  Cal.  515;  Bott  r.  Pratt,  33 

Thayer  v.  Boston,  19  Pick.  (Mass.)  516;  Minn.  323,  53  Am.  Rep.  47;  Osborne  v. 

Stetson  v,  Faxon,  19  Pick.  (Mass.)  153.  McMasters.  40  Minn.   103;    Salisbury 

In  the  leading  case  of  Atkinson  v,  v.  Herchenroder,  106  Mass.  458;  Kirby 
Newcastle,  etc..  Waterworks  Co.,  2  v.  Boylston  Market  Assoc.,  14  Gray 
Exch.  Div.  441,  reversing  L.  R.  6  Exch.  (Mass.)  249.  See  also  Massoth  v.  Dela- 
404.  and  criticising  Couch  v.  Steel,  3  El.  ware,  etc.,  Canal  Co.,  64  N.  Y.  524. 
&  Bl.  402,  77  E.  C.  L.  402,  Brett,  L.  J.,  Virginia.  —  Code  Va.  1873,  c.  145, 
said:  '*  I  entertain  the  strongest  doubt  §  5  (Code  1887,  c^  2900),  provides  that 
whether  the  broad  rule  there  enun-  '*  any  person  injured  by  the  violation 
elated  can  be  maintained,  the  rule,  that  of  any  statute  may  recover  from  the 
is  to  say,  that  where  a  new  duty  is  offender  such  damages  as  he  may 
created  by  statute,  and  a  penalty  is  sustain  by  reason  of  the  violation, 
imposed  for  its  breach,  which  penalty  although  a  penalty  or  forfeiture  for 
is  to  go  to  the  petson  injured  by  such  such  violation  be  thereby  imposed, 
breach,  the  penalty,  however  small  and  unless  the  same  be  expressly  men- 
inadequate  a  compensation  it  may  be,  tioned  to  be  in  lieu  of  such  damages.*' 
is  in  such  a  case  to  be  regarded  as  in-  Norfolk,  etc.,  R.  Co.  v.  Irvine,  84  Va. 
dicating  an  intention  on  the  part  of  the  553,  citing  Western  Union  Tel.  Co.  v, 
legislature  that  there  should  be  no  Reynolds,  77  Va.  178. 
action  by  such  person  for  damages,  but  2.  Maine.  —  Hayes  v.  Porter,  22  Me. 
that,  where  a  similar  duty  is  created,  371. 

and  a  similar  penalty  imposed  which        Massachusetts.  —  Salem     Turnpike, 

is  not  to  go  to  the  person  injured,  then  etc..  Corp.   v.  Hayes,  5  Cush.  (Mass.) 

the  intention  is  that  he  is  to  have  a  458;  Heridia  t/.  Ay  res,  12  Pick.  (Mass.) 

right  of  action.    I  do  not  think  that  that  335;     Barden    v.    Crocker,    10    Pick, 

proposition  can  be    supported."     Cited  (Mass.) 383. 

in  Hayes  v,  Michigan  Cent.  R.  Co.,  iii        Missouri,  —  Iba  v.  Hannibal,  etc.,  R. 

U.  S.  228.  Co.,  45  Mo.  469. 

1.  Vandyke  v.  Cincinnati,  i  Disney        New     York,  —  Susquehannah,    etc., 

(Ohio)  532;  Chambers  v.  Ohio  L.  Ins.,  Turnpike  Road  Co.  x'.  People,  15  Wend, 

etc..  Co.,  I  Disney  (Ohio)  327;  Hart-  (N.  Y.)  267;  Almy  v.  Harris,  5  Johns, 

ford  r.  Talcott,  48  Conn.  525;  Miles  z'.  (N.  Y.)    176;    Scidmore  v.   Smith,   13 
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AetioBf  te  IKmbli  Suufw.  —  Where  statutes  give  double  or  treble 
damages  to  the  party  aggrieved  for  a  common-law  injury,  he  may 
sue  either  at  common  law  or  upon  the  statute,  at  his  discretion.^ 

d.  Injunction  and  Mandamus,  —  The  fact  that  a  penal 
action  lies  for  a  breach  of  the  statute  will  not  exclude  relief  by 
injunction  or  mandamus  in  a  proper  case.' 

5.  Trial  by  Jury  —  Ai  in  OiTil  Omw.  —  Parties  to  a  penal  action  are 
usually  entitled  to  a  trial  by  jury  only  when  such  a  trial  may  be 
demanded  in  other  civil  cases.* 

Johns.  (N.  Y.)  322;  Farmer's  Turnpike  v,    Dawson,    13    S.   &    R.  (Pa.)  246; 

Road  V,  Coventry,  10  Johns.  (N.  Y.)  389.  Hughes  v,  Stevens,  36  Pa.  St.  320;  Rich- 

New  Hampshire,  —  Benton  v.  Good-  ards  v,  McGrath,  100  Pa.  St.  389];  Mor- 
ale, 66  N.  H.  424;  Hall  v.  Brown,  54  rison  v.  Gross,  i  Browne  (Pa.)  i. 
N.  H.  495,  58  N.  H.  93.  South  Carolina.  —  Cockfield    v,   Sin- 

Texas,  —  De  la  Garza  v.  Booth,  28  gletary,  15  Rich.  L.  (S.  Car.)  240. 

Tex.  478.  Texas,  —  Schloss  v.   Atchison,   etc., 

Vermont,  —  Roys  r.  Roys,  13  Vt.  543.  R.  Co.,  85  Tex.  601;  Murray  v.  Gulf, 

West    Virginia,  —  Hall    v,  Norfolk,  etc.,  R.  Co.,  63  Tex.  407. 

etc.,  R.  Co.,  44  W.  Va.  36.  "  The  statutory  action  is  cumulative 

United  States,  —  Hatch  v.  The  Steam  to  the  common-law  remedy,  or  perhaps 

Boat  Boston,  3  Fed.  Rep.  807;  Jones  v,  rather  an  optional  or  alternative  rem- 

Vanzandt,  2  McLean  (U.  S.)6ii.  edy;    for  a  resort  to  either  would  be 

England,  —  Ashby  v.  White,   2  Ld.  a  bar  to  the  other."   Hughes  t/.  Stevens, 

Raym.  938;  Rowning  v.  Goodchild,  2  36  Pa.  St.  320. 

W.  Bl.  907,  cited  in  Barnes  v,  Foley,  5  2.  Cooper  v,  Whittingham,   15  Ch. 

Burr.   2716,  3  Wils.  443;    Caswell  v,  Div.  501;  Rex  v.  Clear,  4  B.  &  C.  899. 

Worth,  5  El.  &  Bl.  849,  85  E.  C.  L.  849;  10  E.  C.   L.  466.    See  also  Tonson  v. 

Millar  v,  Taylor,  4   Burr.  2323;  Wil-  Collins,  i  W.  Bl.  301,  322;  Livingston  t;. 

Hams  V,  Golding,  L.  R.  i  C.  P.  69.  Van  Ingen,  9  Johns.  (N.  Y.)  507;  Wal- 

•*  The  rule  stated  in  Com.  Dig.,  Ac-  lack    v.  Society,  etc.,  67  N.    Y.    23; 

tion  upon  Statute,  C.  is:  '  H  a  statute  Powell  t/.  Redfield,  4Blatchf.  (U.  S.)45, 

gives  a  remedy  in  the  affirmative  (with-  19  Fed.  Cas.  No.  11,359. 

out  a  negative  expressed  or  implied)  8.  Reagh  v,   Spann,  3  Stew.   (Ala.) 

for  a  matter  which  was  actionable  by  100;    Floyd  v,  Eatonton,  14  Ga.  354; 

the  common  law,  the  party  may  sue  at  Williams  v,  Augusta,  4  Ga.  509;  Gar- 

the  common  law,  as  well  as  upon  the  nett  v.  Jennings,  (Kv.  1898)  44  S.  W. 

statute;  for  this  does  not  take  away  the  Rep.  382;    People  v,  Hoflfman,  3  Mich, 

common  law.'  *'     Barden  v,  Crocker,  249;   Ex  p,  Kiburg,  10  Mo.  App.  442; 

10  Pick.   (Mass.)  383,  citing  Com.   v,  Charleston  v,  Stel^es,  10  Rich.  L.  (S. 

Chapin,  5  Pick.  (Mass.)  199.     To  the  Car.)  438,  distinguishing  Anderson   v, 

same  efifect,   see  Susquehannah,  etc..  Fowler,  i  Hill  L.  (S.  Car.)  226. 

Turnpike    Road    Co.    v.    People,    15  AetioBf  for  Double  or  TnUe  Damages. 

Wend.  (N.  Y.)  267.  — **  In  such  cases  the  party  subject  to 

1.  Connecticut,  —  Broschartz/.  Tuttle,  the  penalty  is  as  much  interested  in  the 

59  Conn.  I.  assessment  of  the  damages,  and  has 

Illinois,  —  Amend  v,  Murphv,  69  111.  the  same  right  to  a  hearing  on  the 

337;  Cornelia  v,  Ellis,  11  111.  584;  Pace  question  of  damages,  and  to  the  same 

V.  Vaughn.  6  111.  30;  Cushing  v.  Dill,  3  mode  of  trial,  as  where  he  is  sued  in  a 

111.  460;  Camp  V,  Ganley,  6  111.  App.  civil  action  sounding  in  damages;  and 

499.  the  amount  of  the  damages  is  deter- 

loTSHi,  —  Heiserman  *v,    Burlington,  mined  by  the  jury  who  try  the  general 

etc.,  R.  Co.,  63  Iowa  732.  Question  of  the  defendant's  liability  for 

Kentucky,  —  Bell  v,  Norris,  79  Ky.  48.  ttie  penalty.'*     East  Kingston  v,  Towle, 

New  Hampshire  — Omc  v,  Roberts,  48  N.  H.  57.    See  also  Hines  v,  Dar- 

51  N.  H.  no.  ling,  99  Mich.  47. 

New  York,  —  Dygert  v,  Schenck,  23  Trial  by  Jvry  on  Appeal.  —  In  penal 

Wend.  (N.  Y.)  446.  actions  in  which  the  defendant  is  en 

Pennsylvania,  —  Rees  v,  Emerick,  6  titled  to  a  trial  by  jury  it  will  be  sufll- 

S.  &  R.  (Pa.)  286  [followed  in  Garvin  cient  if  provision  is  made  for  such  a 
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In  Aetiont  for  Forfeiture  of  Proportj.  —  In  penal  actions  for  the  for-r 
feiture  of  property,  trial  by  jury  is  ordinarily  regulated  by  the 
rules  applicable  to  civil  actions  rather  than  those  which  govern 
criminal  prosecutions.^ 

Violfttioai  Oooddorod  at  MlfdMMUMn.  —  In  some  instances  it  has  been 
held  that  jurisdiction  may  be  conferred  on  magistrates  to  try 
penal  actions  without  a  jury,  on  the  theory  that  the  violations  of 
the  statutes  are  misdemeanors.' 

6.  Control  over  Suit  —  a.  Action  by  Informer.  — Where  the 
action  is  brought  by  an  informer  he  is  entitled  to  absolute  control 
over  the  proceedings  although  the  state  or  another  may  be  entitled 
to  share  in  the  penalty.' 

trial  on  appeal  from  a  lower  court.     It  In   an   action   to  recover  a   penalty 

is   not  necessary  that  the  trial    take  given  by  a  by-law,  the  freemen  of  a 

place  in  the  first  instance.     Colon  v.  corporation  are  not  competent  to  act  as 

Lisk.  13  N.  Y.  App.  Div.  203;  Com.  v,  jurors,  because  of  their  interest.     Hes- 

McCann,  174  Pa.  St.   19,  wherein  the  keth  v,  Braddock,  3  Burr.  1847. 

court  said:    "  Regulating  the  method  1.  Haney  v.  Compton,  36  N.  J.   L. 

by  which  the  judgment  of  an  inferior  507;  Day  v.  Compton,  37  N.  J.  L.  514. 

court  may  be  brought  into  a  superior  This  Bnle    AppUas   in   Xlnitiid    States 

court  for  trial,  so  that  a  jury  may  be  Courts  Only  to  Cases  in  which  the  seiz- 

reached   and   their  verdict  upon   any  ure  is  made  on  land;  otherwise  it  is  a 

question  of  fact  in  dispute  obtained,  is  cause  of  admiralty  and  maritime  juris- 

not  a  denial  of  trial  by  jury.     It  is,  on  diction,  and  the  trial  must  be  to  the 

the  contrary,  a  *  casting  up  of  the  high-  court.     Morris's  Cotton,  8  Wall.  (U.  S.) 

way  '  over  which,  in  the  judgment  of  507;  The  Sarah,  8  Wheat.  (U.  S.)  391; 

the  people  as  expressed  in  their  funda-  U.   S.    v.    The     Schooner    Betsey,    4 

mental  law,  suitors  should  go  in  order  Cranch  (U.  S.)*443;    U.  S.  v.  La  Ven- 

to  reach  a  trial  by  jury  in  a  certain  geance,  3  Dall.  (U.  S.)  297;  Clark  f.  U. 

class  of  cases."  S.,  2  Wash.  (U.  S.)  519,  5  Fed.  Cas. 

Aotion  for  Failnro  to  Discharge  Mort-  No.  2,837:  U.  S.  v.  The  Steamship  The 

gage.  —  In  a  penal  action  brought  by  a  Queen,  4  Ben.  (U.  S.)  237;  U.  S.  v.  The 

mortgagor  for  a  failure  to  discharge  his  Steamer  Missouri,  3  Ben.  (U.  S.)  508,  9 

mortgage  of  record,  either  of  the  par-  Blatchf.    (U.   S.)  433;    A   Quantity  of 

ties  to  the  suit  has  an  absolute  right  to  Manufactured  Tobacco,  10  Ben.  (U.  S.) 

a    trial    by   jury.     Stevens   v.    Homes  447;    The   Meteor,    17   Fed.   Cas.  No. 

Sav.,  etc.,  Assoc,  (Idaho  1898)  51  Pac.  9,498;  The  Paolinas,  11  Fed.  Rep.  171. 

Rep.  779.  Where  Snoh  Actions  Are  Criminal  in 

Haw  York.  —  In  this  state  it  is  said  Their  Hatnre,  the  defendant  is  entitled 

that  it  is  a  matter  of  public  notoriety  to  a  trial  by  jury  as  in  other  criminal 

that  suits  for  penalties,  whether  t»//r-  prosecutions.       Com.     v.     Reed,     162 

sonant  or  in  rem  for  the  forfeiture  of  Mass.  215;    Fisher  v.  McGirr,  i   Gray 

property,  have  generally  been  tried  be-  ^Mass.)  i;    Greene  v,   Briggs,  i   Curt, 

fore   a  jury.     Wood   v.    Brooklyn,   14  (U.  S.)  311. 

Barb.  (N.  Y.)425;  Colon  i/.  Lisk,  13  N.  2.  McGear  v.  Woodruff,  33  N.   1.  L. 

Y.  App.  Div.  203;  Fire  Department  v,  213;    Howe  v,   Plainfield,  37  N.  J.  L. 

Harrison,  2  Hilt.  (N.  Y.)  455,  17  How.  145;  Sparks  v,  Stokes,  40  N.  J.  L.  487; 

Pr.  (N.  Y.)  273,  18  How.   Pr.  (N.  Y.)  Greeley   v,   Passaic,  42   N.   J.  L.   87; 

i8i,  9  Abb.  Pr.  (N.  Y.)  i.  Carter  v.  Camden  Dist.  Ct..  49  N.  J.  L. 

Qnalifloations  of  Jnrors. —  Penal    ac-  600;    Shivers* c.   Newton,  45  N.J.  L. 

tions  are  included  in  the  statute  4  and  469;    Wendt  v.  Craig,  67  Pa.  St.  427, 

5  Anne,  c.   16,  and  amendatory  acts,  following  Van  Swartow  v.  Com.,  24  Pa. 

and   the   venire   must   come  from  the  St.   131.     See   also   State    v,    Zeigler, 

body  of  the  county  and  not  merely  from  32   N.  J.   L.   262;    Com.  t/.  Avery,  14 

the  vicinage  as  undet   the  early  law.  Bush  (Ky.)  625;  Ex  p,  Kiburg,  10  Mo. 

Wynne    v.    Middleton,    i    Wils.    125;  App.  442. 

French  v.  Wiltshire,  2  Stra.  1085,  Aadr.  8.  Canfield  v.  Mitchell,  43  Conn.  169; 

99.  67.  Bumham   v.   Barker,  2   Root  (Conn.) 
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Oempoanding  Penal  Aetlone.  —  Where  the  penal  action  is  brought  by 
an  informer  who  is  entitled  only  to  a  share  of  the  penalty,  and 

not  to  the  whole  sum,  he  cannot  compound  it  with  the  defendant 
without  first  obtaining  leave  of  court.* 

Leave  ConditionaL  —  In  the  absence  of  consent  on  the  part  of  the 
state  or  other  having  a  share  in  the  proceedings,  leave  to  com- 

526;  Hyde  r.  Hyde,  4  Conn.  117;  Mai-  Hart  v,  Meyers,   7  U.  C.  Q,  B.  416; 

ter  of  Atty.-Gen.,  Mart.  &  Y.  (Tenn.)  Howell  v.  Morris,  i  Wils.  79;    Rex  v, 

285;  Lynch  v.  The  Steamer  Economy,  Clifton,  5  T.  R.  257;  Crowder  v.  Wag- 

27  Wis.  69;  U.  S.  V,  Griswold,  5  Sawy.  staff,   i   B.  &    P.   18;    Anonymous,    i 

(U.  S.)25,  30  Fed.  Rep.  762.  Wils.  130;    Maughan  v.  Walker,   5  T. 

Aetion  by  Informer  in  Another'!  Name.  R.  98;  Wood  v,  Cassin,  2  W.  Bl.  1157; 

—  This  rule  extends  to  actions  which  Bradshaw  v,  Mottram,  i  Stra.  167;  Lee 

by  statute  are  to  be  brought  and  car-  v,  Cass,  2  Taunt.  213;  Rex  v.  Collier, 

ried  on  by  an  informer  though   they  2  Dowl.  P.  C.  581;    Morgan  v.  Lute,  i 

must  be  sued  in  the  name  of  the  state  Chit.  Rep.  381,  18  E.  C.  L.  iii;  Bellis 

or  other  body  politic.     U.  S.  v,  Gris-  v,  Beale,  i  Chit.  Rep.  381,  note.     See 

wold,  5  Sawy.  (U.  S.)  25,  30  Fed.  Rep.  also  Stock  v.  Eagle,   2   W.   Bl.  1052; 

762;    Bush  r.  U.  S.,  13  Fed.  Rep.  625;  Webb  v.  Punter,  2  Stra.  1217;  Wright 

Record  v.   Messenger,  8   Hun  (N.   Y.)  v.  Stevenson,  5  Taunt.  850,  i   E.  C.  L. 

283  [citing  Barlow  v.  Pease,  5  Hun  (N.  285;    Wood  r.  Johnson,  2  W.  BL  1157, 

Y.)  564];    Samuell  v,  Sherman,  170  III.  note;  Brery  v.  Levy,  i  W.  Bl.  443. 
265.  EzoeptionB.  —  The  rule  that  a  penal 

An  objection  that  the  informer  is  action  cannot  be  compounded  without 
prosecuting  in  the  name  of  another  '  leave  of  court  does  not  apply  to  actions 
without  authority  cannot  be  taken  by  where  the  plaintiff  is  an  officer  suing 
the  defendant  in  the  penal  action,  but  in  his  official  capacity.  Bellinger  v, 
only  by  the  one  in  whose  name  the  Birge,  54  Hun  (N.  Y.)  511,  Merwin,  J., 
action  is  being  prosecuted.  Excise  dissenting.  See  also  People  v.  Leonard, 
Com'rs  V.  Purdy,  36  Barb.  (N.  Y.)  266,  74  N.  Y.  443;  Hess  v.  Appell,  62  How. 
13  Abb.  Pr.  (N.  Y.)  434,  22  How.  Pr.  Pr.  (N.  Y.  Marine  Ct.)  313- 
(N.  Y.)  506,  Leonard,  J.,  dissenting;  Nor  does  the  rule  apply  to  actions 
Thayer  v,  Lewis,  4  Den.  (N.  Y.)  269;  on  statutes  that  are  remedial  rather 
Pomroy  v,  Sperry,  16  How.  Pr.  (N.  Y.  than  penal.  Wall  v.  Metropolitan  Stock 
Supreme  Ct.)  211.  Contra^  where  the  Exch.,  168  Mass.  282;  Shea  v,  Metro- 
name  is  that  of  the  people  or  state,  politan  Stock  Exch.,  168  Mass.  284, 
which  may  only  be  used  by  the  proper  note. 

state  official.     People  v.  Belknap,   58        United  States.  —  By  Act  of  Congress 

Hun  (N.  Y.)  241;    People  v.  Lamb,  85  the    secretary    of    the  United    States 

Hun  (N.  Y.)  171.  treasury  has  the  discretionary  power  in 

Where  the  defendant  may  object  to  many  instances  to  remit  or   mitigate 

the  plaintiff's  capacity  to  sue,  he  must  penalties  at  any  time  before  distribu- 

do  so  by  demurrer  or  by  allegation  in  tion,    whether   they  are   such    as    are 

his    answer,    or    the    defect    will    be  given  to  the  United  States,  or  in  whole 

waived.     People  v.  Lamb,  85  Hun  (N.  or  in  part  to  the  informer.     U.  S.  ». 

Y.)   171,    citing   Lee  v.   Delehanty,    25  Morris,  10  Wheat.  (U.  S:)  246,  affirming 

Hun  (N.  Y.)  197.  I  Paine  (U.  S.)  209;  M'Lane  r.  U.  S.,  6 

HoUe  Prosequi.  —  The    state    cannot  Pet.  (U.  S.)  405;    Dorsheimer  v.  U.  S., 

enter  a  nolle  prosequi  in  an  action  com-  7  Wall.  (U.  S.)  166;  U.  S.  v.  Collier,  3 

menced  by  a  common  informer  so  as  Blatchf.  (U.  S.)  325.  25   Fed.  Cas.  No. 

to  prevent  the  informer  from  prosecut-  14,833;  Confiscation  Cases,  7  Wall.  (U. 

ing  for  his  share  of  the  penalty.     Mc-  S.)  454;    U.   S.  v.  Lancaster,  4  Wash. 

Nair  v.  People,  89  III.  441;  Stretton  v.  (U.  S.)  64;   The  Palo  Alto,  2  Ware  (U. 

Taylor,    Cro.    Eliz.    138,    11    Coke  66,  S.)  344,  18  Fed.  Cas.  No.  10,700.     Some 

note;    Hammon  v,  Gryffith,  Cro.  Eliz.  of  the  early  cases  held  that  this  power 

583.  of  remission  did  not  exist  after  liability 

1.  I   Tidd's    Pr.    557;    Raynham    v,  had   become  fixed  by  judgment,   but 

Rounseville,     9      Pick.      (Mass.)    44;  they  have  been  criticised  and  overruled 

Bleeker  v,  Mejers,  6  U.  C.  Q.  B.  134;  by    those    above    cited.      Pollock    v. 
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pound  is  not  usually  gianted,  except  on  condition  that  such  share 
IS  paid  into  court  hy  the  defendant.^ 

b.  Action  by  State.  —  If  the  action  is  brought  by  the  state 
or  other  body  politic,  it  is  within  the  absolute  control  of  its  offi- 
cers, no  matter  what  interest  an  informer  may  have  in  the  penalty.* 

lY.  JvxiiDiOTiov  —  1.  Sztraterritorial  Jnriidietioii  —  a.  In  Gen- 
eral. —  It  is  a  well-settled  principle  that  the  courts  of  one 
country  have  no  jurisdiction  to  punish  offenses  against  the 
criminal  laws  of  another;  and  this  rule  extends  to  prevent  courts 
from  entertaining  actions  arising  under  foreign  penal  statutes.* 

Steam-Boat  Laura,  5  Fed.   Rep.   133,  "And  it  seems  to  be  a  general  rule 

affirmed  19  Blatchf.  (U.  S.)  563,  114  U,  of  the  Court  of  K.  B.,  when  thev  give 

£,411  (dictum);   The  Brig  HoUen,  i  leave  to  compound  a  penal  acuon,  to 

Mason  (U.  S.)  431,   12  Fed.  Cas.  No.  require  the  king's  half  of  the  compen- 

6,608;   The  Margaretta,  3  Gall.  (U.  S.)  sation  to  be  paid.     Burr.  1929.    This 

515;  Van  Ness  v,  Buel,  4  Wheat.  (U.  S.)  is  a  very  saluury  rule,  and  well  calru- 

74.  lated  to  prevent  speculations  on  penal 

▲ttaohsMit. — After  the  defendant  has  statutes;    and   we  shall   be  disposed, 

agreed  to  pay  a  certain  sum  to  com-  hereafter,  to  adopt  the  principle  of  this 

pound  the  action,  if  he  fails  to  keep  the  rule,  unless  some  special  circumstances 

agreement  an  attachment  to  compel  shall  appear  to  prevent  its  application, 

the  payment  may  be  had.  Rex  v.  In  the  present  case,  however,  leave  is 
Clifton,  5  T.  R.  357;  Hart  r.  Draper,  7.  given   to  discontinue  on   payment  of 

Taunt.  43,  2  E.  C.  L.  43,  2  Marsh  358.  costs  only,  without  exacting  the  moiety 

See  also  Wood  c/.  Ellis,  2  W.  Bl.  1154;  of  the  penalty  to  which,  by  the  sutute, 

Gordon  v,  Powis,  2  W.  Bl.  781.  the  overseers  of  the  poor  of  the  town 

DiMontinuanos.  —  An  informer    may  where    the    offense    was    committed 

voluntarily  discontinue  a  penal  action  would  be  entitled.'*     Brad  way  v,  Le 

brought  by  him,  that  not  being  a  com-  Worthy,  o  Johns.  (N.  Y.)  251. 

poundinff  of  it  within  this  rule.     Has-  S.  Connscation  Cases,  7  Wall.  (U  S.) 

Icins  t/.  Newcomb,  2  Johns.  (N.  Y.)  406.  454;     Dorsheimer  v.   U.   S.,   7    Wall. 

BsltadAf  JndgmMit.  — While  an  in-  (U.  S.)  166;  The  Gray  Jacket,  5  Wall.  (U. 

former  who  is  entitled  only  to  a  part  of  S.)  370;  Francis  v,  U.  S.,  5  Wall,  (U.  S.) 

the  sum  recovered  may  not  compound  338;  State  v.  Smith,  49  N.  H.  155. 

the  action  after  judgment  any  more  PubUo  Oi&oials.  —  For  public  officials 

than  before,  it  seems  that  payment  of  who  have  been  designated  bv  various 

the  full  amount  adiudged  to  be  due  statutes    to    prosecute    penal    actions 

may  be  made  to  him,  and  that  such  where  they  are  brought  in  the  name  of 

payment  will  discharge  the  defendant,  the  state,   see  Com.   v.   Grand  Cent. 

Caswell  V,  Allen,  10  Johns.  (N.  Y.)  118;  Bldg.,  etc.,  Assoc,  97  Ky.  325;   Com. 

Minton  r.  Wood  worth,   11  Johns.  (N.  v.  Long,  (Ky.  1895)  30  S.  W.  Rep.  628; 

Y.)  474;    Megargell  v.  Hazfeton  Coal  People  v,  Navarre,  22  Mich,  i;    San 

Co.,  8  W.  &  S.  (Pa.)  342.     In  Wardens  Antonio,  etc.,  R.  Co.  v.  State,  79  Tex. 

of  Poor  V.  Cope,  2  Ired.  L.  (N.  Car.)  264.    See    also    People    r.   Brady,  90 

44,  however,  it  was  held  that  the  in-  Mich.  459. 

former  plaintiff  could  receipt  for  and  8.  Illinois,  —  Missouri  River  Tel.  Co. 

release  only  his  share  in  theiudffment.  v.  Sioux  City  First  Nat.  Bank,  74  111. 

1.  Burley  v.  Burtey,  6  hf.  H.  200;  217;    Barnes  v,  Whiuker,  22  111.  606, 

Brad  way  v,  Le  Worthy,  9  Johns.  (N.  Y.)  citing  Sherman  v.  Gassett,  9  111.  521. 

251 ;  May  v,  Dettrick,  5  U.  C.  Q.  B.  O.  Maint,  —  Lindsay  v.  Hill,  66  Me.  212. 

S.  77;    Brown  v,  Bailey,  4  Burr.  1929;  Maryland,  —  Plymouth     First    Nat. 

Sheldon  v.  Mumford,  5  Taunt.  268,  i  Bank  v.  Price,  33  Md.  487. 

E.  C.  L.   104;    Howard  v,  Sowerby,  i  Massachusetts,  —  Coffing    r .    Dodge» 

Taunt.  103;  Lee  t^.  Cass,  2  Taunt.  213;  167  Mass.  231;  Hancock  Nat.  Bank  v. 

Wood  V.  Johnson,  2  W.  Bl.  1157;  Hem-  Ellis,  166  Mass.  414;  Gale  v,  Eastman, 

•on  V,  Spenfl[e,  2  Smith  195;    Wood  v,  7  Met.  (Mass.)  14,  cited  in  Smith  v. 

Ellis,  2  W.  Bl.  1154;    Rex  v,  Gibbs,  3  Mutual  L.  Ins.  Co.,  14  Allen  (Mass.) 

Dowl.  P.  C.  335.  336,  and  Akers  v,  Demond,  103  Mass. 
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YviidietioiL                        PENAL  ACTIONS.  l«tnittnit«Ul. 

JviidietieB  te  BrtMh  in  F«rtifA  Stata.  —  A  court  has  no  jurisdiction 
to  entertain  an  action  for  a  penalty  under  a  penal  law  of  the  state 
where  the  breach  of  its  provisions  took  place  without  the  terri- 
torial limits.^ 

How  Jviidietimi  Dttarmintd.  —  For  the  purpose  of  determining  this, 
question  of  jurisdiction  it  has  frequently  been  held  that  the  con* 

struction  placed  upon  the  law  in  the  foreign  state,  as  penal  or 
otherwise,  is  conclusive.* 

In  tlw  SnfUih  and  Fedtral  Conrti,  however,  the  contrary  doctrine  is 
now  established.' 

318;  disHnguishediti  Peterborough  First  are  divisible  into  two  sorts  or  species r 

Nat.  Bank  v,  Childs,  130  Mass.  521.  private    wrongs    and    public  wrongs. 

New  Jersey,  —  Derrickson  v.  Smith,  The  former  are  an  infringement  or  pri- 

27  N.  J.  L.  166.  vation  of  the  private  or  civil  rights  be- 

New  York,  —  Marshall  v,  Sherman,  longing  to  individuals   considered  as. 

148  N.  Y.  9,755  [reversing  84  Hun  (N.  individuals;    and  are    thereupon    fre- 

Y.)  186];  Western  Transp.,  etc.,  Co.  v,  quently  termed  civil  injuries;  the  latter 

Kilderhouse,  87  N.  Y.  430;    Willis  v,  are  a  breach  and  violation  of  public 

Cameron,   12  Abb.  Pr.  (N.  Y.  C.  PI.)  rights  and    duties,   which    affect    the 

245;    Bird  V,  Hayden,  x  Robt.  (N.  Y.)  whole    community,    considered    as    a. 

383;  Scoville  V,  Canfleld,  14  Johns.  (N.  community;  and  are  distinguished  by- 

Y.)  338.  the  harsher  appellation  of  crimes  and 

Vermont,  —  Blaine  v,  Curtis,  59  Vt.  misdemeanors.'     3  Black.  Com.  2." 

120.  1.  Slack  V,  Gibbs,  14  Vt.  357;  Mc- 

ivisconsin,  —  Bettys   v,   Milwaukee,  Bride  v.  Fidelity,  etc.,   Co.,   14  Tex. 

etc.,  R.  Co.,  37  Wis.  323,  citing  Brig-  Civ.  App.  280. 

ham  V,  Claflin,  31  Wis.  607.  Baishig   Oli(t^^<>n   to    Jvriidietioii. — 

England,  —  Ogden  v,  Folliot,  3  T.  R.  Advantage  of  want  of  jurisdiction  from- 

726,  affirming  I  H.  Bl.  123,  often  cited  this  cause  may  be  taken  by  motion  in 

as  a  leading  case;  Dudley  v,  Folliott,  arrest,  for  the  insufficiency  of  the  dec- 

3  T.  R.  584;  Wright  v,  Nutt,  i  H.  Bl.  laration,  after  trial  on  the  general  issue. 

136;  Wolff  V,  Oxholm,  6  M.  &  S.  92.  Davison  v,  Champlin,  7  Conn.  245. 

Liaiitatioiif  of  fho  Bnle.  —  Many   of  Action  on  Jndgmont.  —  According  to- 

the  cases  above  cited  in  which  opera-  the  weight  of  authority  an  action  on  a 

tion  was  given  to  the  general  doctrine  judgment  recovered  in  a  suit  for  apen> 

as  stated  m  the  text  were  cases  arising  alty  is  not  maintainable  in  a  jurisdiction 

under  foreign  laws  giving  double  dam-  other  than  that  in  which  the  judgment 

ages  to  the  party  aggrieved,  or  an  ac-  was  recovered.     Huntington  v.  AttrtU^ 

tion  to  such  party  against  officers  of  (1893)  App.  150,  20  Ont.  App.,  appen- 

corporations   for  the    amount    of    his  dix,   reversing    18    Ont.  App.   136,  17 

debt.     By  late  cases  the  doctrine  has  Ont.  Rep.  245.    See  also  article  Judg- 

been  more  strictly  defined.    See  supra^  ments,  vol.  11,  p.  iioi. 

II.  I.  Penal  Statutes  and  Actions,     See  Jndgmont    of    ForfiBitnro.  —  Title     to 

also  Chesapeake,  etc.,  R.  Co.  v,  Ameri-  property  which  has  become  vested  by 

can  Exch.  Bank,  92  Va.  495;  Wisconsin  a  foreign  condemnation  in  rem  because- 

V,   Pelican   Ins.   Co.,    127   U.   S.   293;  of  forfeiture  will  be  recognized  and  up- 

Huniington  v,  Attrill.   146  U.  S.  657,  held  in  the  courts  of  other  countries. 

reversing  70  Md.  191;    Huntington  v,  Wisconsin  v.  Pelican  Ins.  Co.,  127  U. 

Attrill,  (1893)  App.  150,  20  Ont.  App.,  S.   265    \citing     Rose    v,     HimeW,    4. 

appendix,  reversing  18  Ont.  App.  136,  Cranch  (U.  S.)  241;    Hudson  v,  Gues- 

17  Ont.  Rep.  245.  tier,  4  Cranch  (U.  S.)  293;    Bradstreet 

In  Huntington  v,  Attrill,  146  U.  S.  v,  Neptune  Ins.  Co.,  3  Sumn.  (U.  S.> 

657,   Gray,    J.,    said    that    "the    test  600- and  Piggott  on  Foreign  Judgments 

whether  a  law  is  penal,  in  the  strict  264J. 

and  primary    sense,   is    whether   the  S.  Halsey    v,     McLean,     X2    Allen 

wrong  sought    to    be  redressed  is  a  (Mass.)  438;    Coffing   v.    Dodge,    167 

wrong  to  the  public,  or  a  wrong  to  the  Mass.  231;    Derrickson  v.  Smith,  27  N. 

individual,  according  to  the  familiar  }.  L.  166;  Blaine  v,  Curtis,  59  Vt.  120. 

classification  of  Blackstone:    'Wrongs  S.  Huntington  v.  Attrill.  146  U.  S^. 

849  Volume  XVI. 
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b.  United  States  and  State  Courts.  —  jurifdiotion  of  tiw  Fedma 

Conru  over  suits  for  penalties  and  forfeitures  arising  under  Acts  of 

Congress  is  generally  exclusive  of  the  courts   of  the  different 
states.  * 

Act  Oontering  Joriadiotion.  —  But  an  Act  of  Congress  inflicting  a 
penalty  may  confer  jurisdiction  to  recover  it  upon  those  courts.* 

657,  reversing  70  Md.  191;  Huntington  Vermont,  —  Dowr  v.   Irasburgh  Nat. 

V.  Attrill,  (1893)  App.  150.  20  Ont.  App.,  Bank,  50  Vt.  112. 

appendix,  reversing  18  Ont.  App.  136,  West  Virginia,  —  Lynch  v,  Mer- 
17  Ont.  Rep.  245.  See  also  Whitman  chants  Nat.  Bank,  22  W.  Va.  554. 
V.  National  Bank,  83  Fed.  Rep.  292,  Contra,  —  U.  S.  v.  Lathrop,  17  Johns. 
affirming  76  Fed.  Rep.  697;  Flash  v,  (N.  Y.)  4,  Plait,  J.,  dissenting ;  Ely  v. 
Conn,  109  U.  S.  371,  16  Fla.  428;  Peck,  7  Conn.  240;  Davison  z/.  Champ- 
Adams  ».  Conn,  109  U.  S.  381;  Nimick  lin,  7  Conn.  245;  Jackson  v.  Rose,  2 
V.  Mingo  Iron  Works  Co.,  25  W.  Va.  Va.  Cas.  34. 
184.  '*  On  the  matter  of  jurisdiction,  it  is 

1.  Rev.  Stat.  U.  S.,  g  711;    Gelston  sufficient  to  observe,   this    court  has 
V.  Hoyt,  3  Wheat.  (U.  S.)  246.  often  sustained  actions  on  penal  Acts 

Bemoval  of  Canses.  —  A  penal  action  of  Congress,  for  the  penalty,  where  tht 

under  a  state  law,  though  in  form  a  penalty  is  made  recoverable  in  the  state 

civil  suit,  is  not  within  the  Act  of  Con-  courts.     And  although  convenience  is 

gress  providing    for    the    removal  of  no  justification  for  the  usurpation  of 

causes  of  a  civil  nature  from  a  state  to  power,  yet,  as  the  court  does  not  see 

a  federal  court.     Iowa  v,  Chicago,  etc.,  how  this  conflicts  with  the  Constitution 

R.  Co.,  37  Fed.  Rep.  497.  cited  \n  Texas  of  the  United  States,  the  inconvenience 

V.  Day  Land,  etc.,  Co.,  41   Fed.   Rep.  may  be  considered,  and  it  would  be  an 

228;    Ferguson  v.  Ross,  38  Fed.  Rep.  intolerable   inconvenience  and    griev- 

i6r.     See  also  article  United  States  ance,  in  an  action  for  a  petty  penalty. 

Courts.  to  drag  a  man  from  the  most  remote 

2.  Arkansas.  —  Pickett  v.  Merchants*  corner  of  the  state  to  the  seat  of  the 
Nat.  Bank,  32  Ark.  346.  federal  judiciary."     Buckwalter  v.  U. 

Kentucky,  —  Henderson   Nat.    Bank  S.,  n  S.  &  R.  (Pa.)  193. 

V.   Alves,   91    Ky.    142,   distinguishing  Effect  of  Such  a  QerioX  on  Bev.  Stat.  IT. 

Haney   v.    Sharp,    i   Dana  (Ky.)  442;  S.,  §  711.  —  **A  suit  against  a  national 

National  Bank  v.  Johnston,  91  Ky.  181.  bank  to  recover  back  twice  the  amount 

Maryland,  —  Ordway  v.  Central  Nat.  of  interest  illegally  taken  by  it  is  a  suit 

Bank,  47  Md.  217.  to  recover  a  penalty  incurred  under  a 

Massachusetts,  —  Peterborough   First  law  of  the  United  States;  and  it  may 

Nat.  Bank  v,  Childs,  130  Mass.  519.  be  that  if  the  Act  of  1864  had  been 

Minnesota,  —  Endres  v,  Breckenridge  silent  as  to  the  courts  which  might  take 

First  Nat.  Bank,  66  Minn.  257.  cognizance  of  such  a  suit,  it  must,  at 

Nebraska,  —  Tecumseh     First     Nat.  any  time  before  the  revision  took  effect. 

Bank  v.  Overman,  22  Neb.  116;  Schuy-  have  been  brought  in  the  proper  court 

ler  Nat.  Bank  v.  BoUong,  37  Neb.  620,  of  the  United  States.     But  the  Acts  of 

32  Neb.  70,  28  Neb.  684,  24  Neb.  821,  1864  and  1875,  authorizing  certain  state 

825,  150  U.  S.  85.  courts  to  take  cognizance  of  suits,  ac- 

New  Jersey,  —  U.  S.  v.  Smith,  4  N.  tions.  and  proceedings  against  national 

J.  L.  37,  Southard,  J.,  dissenting,  banking  associations,  had  the  effect,  so 

Ohio,  —  Hade  v,  McVay,  31  Ohio  St.  far    as    suits    for    penalties     incurred 

231.  under  the  laws  of  the  United  States 

Pennsylvania,  —  Bletz    v,    Columbia  were  concerned,  to  modify  the  provi- 

Nat.  Bank,  87  Pa.  St.  87,  2  Penny.  (Pa.)  sion  in  prior  enactments  that  expressly 

169;  Lebanon  Nat.  Bank  v,  Karmany,  excluded  suits  for  such  penalties  from 

98  Pa.  St.  65 ;  Clarion  First  Nat.  Bank  v.  the  cognizance  of  state  courts.*'    Char- 

Gruber,  91  Pa.  St.  377;  Gruber  v.  Clar-  lotte  First  Nat.  Bank  v,  Morgan,  132 

ion  First  Nat.  Bank,  87  Pa.  St.  465;  U.  S.  141.    To  the  same  effect  see  Hade 

Stephens  v.  Monongahela  Nat.  Bank,  v,  McVay,  31  Ohio  St.  231;  Stearns  v. 

88  Pa.  St.  157.  U.  S.,  2  Paine  (U.  S.)  300,  22  Fed.  Cas. 

Tennessee,  —  Hartley    v,    U.     S.,     3  No.  13,341. 

Hay  w.  (Tenn.)  45.  BomodialActions.  —  ^'  Whatever 
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If,  however,  the  act  is  penal  in  the  strict  sense,  it  is  optional  with 
the  state  court  whether  it  will  exercise  jurisdiction  or  not.* 

Aotion  bj  Informer  for  Share  of  Penalty.  —  When  a  penal  action  which 
has  been  brought  by  the  federal  government  is  settled  or  con- 
tinued without  the  consent  of  one  claiming  an  informer's  share, 
or  where  the  amount  of  the  penalty  has  been  recovered,  but  not 
distributed,  proceedings  for  such  portion  must  be  taken  by  the 
informer  in  the  court  where  the  action  was  brought.* 

National  Bankmptey  Aote.  —  A  provision  in  bankrupt  laws  rendering 
void  any  payment,  transfer,  or  conveyance  of  property  made  by 
a  debtor,  being  in  insolvent  circumstances,  is  not  strictly  penal 
in  character,  and  actions  to  set  aside  such  payments  or  transfers 
may  be  brought  as  well  in  state  courts  as  in  those  of  the  United 
States.' 

doubts    *    *    *    have  been  expressed  Jnrkdiotion  of  XT.  8.  Sapreme  Cknirt  on 

by  some  state  courts  as  to  penalties  to  Writs  of  Error.  —  Such   a   suit  is  one 

be  sued  for  by  the  United  States,  or  arising  under  the  laws  of  the  United 

some  one  in  their  behalf,  in  order  to  States  and  may  be  taken  to  the  United 

vindicate  the  federal  law.  they  do  not  States  Supreme  Court  by  writ  of  error 

extend  to  the  case  before  us  of  a  pri-  to  the  state  court  rendering  final  judg- 

vate  right  sued  for  by  the  citizen  for  ment.     Buel   v.   Van    Ness,  8   Wheat, 

himself."       Bletz    v.    Columbia    Nat.  (U.  S.)  312. 

Bank.  87  Pa.  St.  87.  8.  Illinois,  —  Isett  v,  Stuart.  80  111. 

1.  Stearns  v,  U.  S.,  2   Paine  (U.  S.)  404. 

300.  22  Fad.  Cas.  No.  13.341;  Hunting-  Kmtucky,  —  Boone  v.   Hall,  7  Bush 

ton  V,   Atirill,   146  U.   S.  672.  70  Md.  (Ky.)  66. 

191,  distinguishing    Claflin    v.    House-  Maryland.  —  Jordan   v,  Downey,  40 

man,  93  U.  S.  130.     See  also  Hade  v,  Md.  401. 

McVay,    31    Ohio  St.    231;     U.   S.    v,  Massachusetts,  —  Forbes     v.     Howe. 

Campbell,  Tappan  (Ohio)  61.  102   Mass.   427;    Beals   v.   Quinn,  loi 

2.  M'Lane  v,  U.  S.,  6  Pet.  (U.  S.)  Mass.  262;  Knowlton  v.  Moseley,  105 
405;  The  Josefa  Segunda,  10  Wheat.  Mass.  136;  Otis  v.  Hadley.  112  Mass. 
(U.  S.)  312;  Westcot  V.  Bradford.  4  100;  Goodrich  v.  Wilson.  119  Mass. 
Wash  (U.  S.)  402,  29  Fed.  Cas.  No.  429;  Jones  v,  Howland,  8  Met.  (Mass.) 
17.429,  distinguishing  The  Brig  Hollen.  377. 

I   Mason  (U.  S.)43i,  12  Fed.  Cas.  No.  New  Hampshire,  — Gage  v  Dow.  58 

6.608;    U.  S.  z'.  George.  6  Blatchf.  (U.  N.  H.  420. 

S.)  37,  25  Fed.  Cas.   No.    I5.i97«     See  New  York.  —  Thompson  z'.  Sweet,  73 

also  Osburn  v.   U.  S.,  91   U.  S.  474;  N.  Y.  622;  Olcott  v.  Maclean,  73  N.  Y. 

Boggs  v.  Com.,  76  Va.  989.  223,    reversing  10   Hun    (N.    Y.)    277; 

In  Robinson  V.  Hook,  4  Mason  (U.  S.)  Ansley  v.    Patterson,    77   N.    Y.    156; 

139.  20  Fed.  Cas.  No    11.956,  the  Cir-  Cook  v,  Whipple.  55  N.  Y.  150;  Wente 

cuit  Court  of    the  United  States,  per  v.  Young,  12  Hun  (N.  Y.)  220,  cited  in 

Story.  J.,  held  that  if  the  question  as  to  Tullis  v.  Miller.  13   Hun  (N.  Y.)  363; 

who   are   the    informers    is  disputed.  Southard  v.  Pinckney,  5  Abb.  N   Cas. 

such  action  must  then  be  tried  in  the  (N.  Y.  C.  PI.)  184. 

same  court  which  tried  the  penal  action.  North  Carolina,  —  Cogdell  v.  Exum. 

Where  the  Penalty  Has  Been  Secoyeved  69  N.  Car  464. 

and  the  amount  disbursed,  jurisdiction  Pennsylvania.  —  Rohrer's  Appeal,  62 

of  the  United  States  and  state  courts  Pa.  St.  498. 

over  an  independent  suit  for  such  por-  United    States,  —  Claflin    v.    House- 

tion  is  governed  by  the  general  juris-  man,  93  U.  S.  130. 

dictionat    provisions  of    the    Revised  Contra.  —  McLean  v.  Lafayette  Bank, 

Sututes.     Lapham  v.  Almy.  13  Allen  3   MdLean   (U.   S.)   185;    Brigham    v. 

(Mass.)  301,   citing  Van  Ness  v.  Buel,  Claflin,  31  Wis,  607;  Bromley  v.  Good- 

4  Wheat.  (U.  S.)  74»   and  Buel  v.  Van  rich,  40  Wis.  131;  Voorhies  v.  Frisbie, 

Ness,  8  Wheat.  (U.  S.)  312.  25  Mich.  476;    McMaster  v.  Campbell, 
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2.  What   Partieular    Court   Has  Jurifdiction  —  a.  Courts    of 

Equity.  —  No  inherent  power  resides  in  a  court  of  equity  to 
enforce  statutory  penalties  or  forfeitures,*  It  may,  however,  be 
authorized  by  statute  to  do  so.* 

b.  Courts  of  Law  —  (i)  Of  General  Jurisdiction.  —  Where  no 
particular  court  is  designated  by  law  to  have  jurisdiction  over 
penal  actions,  it  belongs  to  the  superior  courts,  and  their  juris- 
diction cannot  be  ousted  except  by  express  grant  or  necessary 
implication.* 

41  Mich.  513;  Gilbert  v.  Priest,  14  Abb.  to  the  party  aggrieved  for  an  injary  the 

Pr.  N.  S.  (N.   Y.   Supreme  Ct.)  165;  subject-matter  of  which  is  cognizable 

Frost  V.  Hotchkiss,  i  Abb.  N.  Cas.  (N.  in    equitjr.     Except    as    incidental    to 

Y.  Supreme  Cl)  37.  such  jurisdiction  the  defendant  is  en> 

1.  dallaghan  v,   Myers,   128    U.   S.  titled  to  a  trial  in  penal  actions  accord- 

617;  Stevens  v.  Gladding,  17  How.  (U.  ing  to  procedure  at  law.     Freund  v. 

S.)  447;    Atwill  V,  Ferrett,  2  Blatchf.  Untermeyer,  20  U.  S.  App.  32,  58  Fed. 

(U.  S.)  39;  Chapman  v.  Ferry,  12  Fed.  Rep.  208;    Fire  Department  v.  Harris 

Rep.  693;  Stevens  v,  Cady,  2  Curt.  (U.  son,  2  Hilt.  (N.  Y.)  455,  17  How.  Pr. 

S.)  200;    Powell  V,  Redfield,  4  Blatchf.  (N.  Y.)  273.   18  How.  Pr.  (N.  Y.)  181,. 

(U.  S.)  45,   19   Fed.  Cas.   No.   11,359;  cited  in  Davis  v,  American  Soc.,  etc., 

Morris  v.  Pilot  Com'rs,  (Del.  1894)  30  75  N.  Y.  362. 

All.  Rep.  667;    Broadnax  v.  Baker,  ^  S.  i     Tidd*s    Pr.    578;     Bowers    v, 

N.  Car.  675;   Justice  z/.  Lowe,  26  Ohio  Green,  2  111.  42;    Hersom's  Case.   39 

St.  372;    Colburn  v.  Simmons,  2  Hare  Me.  476;  Anderson  v.  Fowler,  i  Hill  L. 

543.     Contra,  State  v.   Hall,    70  Miss.  (S.  Car.)  226;    State  v,  Egerer,  55  Wis. 

678,  rf/iw^  State  V.  McBride,  76  Ala.  51,  527;    Gates  v.   Knight,   3  T.    R.  442; 

and  Clark  v.  Barnard,  108  U.  S.  436.  Barnes  v,  Hughes,  i  Vent.  8;  Hartley 

Belief  Against  Penaltias.  —  "A  court  v.  Hooker,  2  Cowp.  523;  Shoyle  i/. 
of  equity  sometimes  relieves  against  Taylor,  Cro.  Jac.  178;  Forest  v,  Wire» 
forfeitures,  but  it  is  not  the  forum  to  2  Mod.  246;  Pheasant  v.  Finch,  T. 
which  to  resort  to  enforce  them.  Be-  Raym.  394,  criticising  3  Coke  Inst,  i^; 
sides,  the  principle  on  which  equity  Garland  v.  Burton,  2  Stra.  1103;  Ship- 
administered  relief  in  such  cases  is  not  man  v,  Henbest,  4  T.  R.  109;  Danby 
applicable  to  statutory  penalties  or  for*  v.  Lavees,  cited  in  Rex  v.  Gall,  i  Ld» 
fcitures.  These  are  imposed  by  way  Raym.  373;  Jcflfery  v.  Coles,  Willes. 
of  punishment,  not  by  the  mere  con-  635,  notes  0  and  i.  But  see  Belcher  v^ 
vention  of  the  parties,  but  by  the  law-  Johnson,  i  Met.  (Mass.)  148. 
making  power  to  insure  a  prescribed  '*  Generally  speaking,  this  court  can* 
course  of  conduct."  Justice  v,  Lowe,  not  be  ousted  of  its  jurisdiction  but  by 
26  Ohio  St.  372.  To  the  same  effect  is  express  words  or  by  necessary  implica* 
Keating  v.  Sparrow,  i  B.  &  B.  374.  tion,  any  more  than  an  heir  at  law  of 

Aetion  fm  Failure  to  BatUtiiy  Mortgage,  his  inheritance;  the  necessary  implica- 

—  Under  Comp.  Laws  Mich.,  g  4246,  tion,  in  both  instances,  is  ingrafted  on 

which  inflicts  a  penalty  for  failure  to  the  general  rule."    Per  Ashhurst,  J.,, 

discharge  a    mortgage,  such    penalty  In  Gates  v.  Knight,  3  T.  R.  442. 

may  be  recovered  in  equity  upon  a  bill  FormiMive  Grants.  —  Statutes  that  are 

filed  to  procure  a  discharge  or  release  merely  permissive  of   jurisdiction  in 

of  the  mortgage.    Collar  v,  Harrison,  other  courts  do  not  exclude  any  supe- 

28  Mich.  518,  30  Mich.  66;    Cowles  v,  rior  court.     Com.  v,  Sherman,  85  Ky. 

Marble,  37  Mich.  158.  686;  Com.  v,  Avery,  14  Bush  (Ky.)  625; 

S.  Freund  v.  Untermeyer,  20  U.  S.  Rochester  v.  Roberts,  29  N.   H.  360; 

App.  32,  58  Fed.  Rep.  208;   Chapman  Peoples.  Young,  72 111. 411;  Tennessee 

V,   State,   5  Oregon  432;    Colburn  v.  Mut.  Bldg.,  etc.,  Assoc,  v.  State,  99 

Simmons,  2  Hare  543.  Ala.    197.     It  is  otherwise  where  the 

Xztont  to  Which  Jiuitdlotioa  Kaj  Bo  grant  bv  its  terms  excludes  every  other 

Oonftrrod.  —  It  seems  that  such  juris-  tribunaL     Reed  v.  Omnibus  R.  Co.» 

diction  may  be  conferred  upon  courts  33  Cal.  212;  Smith  v.  Omnibus  R.  Co.» 

of  equity  only  when  the  penalty  is  ad-  36    CaL    281;    Taber  v.  Omnibus  R» 

ditional  damages  or  other  turn  given  Co.,  cited  io  Smith  v.  Omnibus  R.  Co.» 
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Iftifiaf  a^i«etio&  to  Jwiadieti«L  —  If  the  court  has  no  jurisdiction 
over  the  subject-matter  of  the  penal  action,  advantage  of  the 
defect  may  be  taken  at  any  stage  of  the  proceedings.  ^ 

(2)  Inferior  Courts  —  By  XiprMi  SBMtmmt.  —  Inferior  courts,  such 
as  courts  of  justices  of  the  peace,  are  frequently  given  jurisdiction 
over  penal  actions  by  express  enactment.* 

VBcUr  6«Btna  8tout«.  —  Penal  actions  may  also  be  comprehended 
in  general  statutes  conferring  jurisdiction  on  inferior  courts;  *  but 
not  unless  the  law  is  broad  enough  in  its  terms  to  include  any 
kind  of  civil  action.* 

36  Cal.   282;   Aldrich  v,   Hawkins,  6  2  Ashm.  (Pa.)  159;   Com.  v.  Winches- 

Blackf.  (Ind.)  125;  Com.  v,  Loaisville,  ter,  3  Clark  (Pa.)  34,  4  Pa.  L.  J.  371. 

etc..  R.  Co..  (Ky.  1895)  30  S.  W.  Rep.  United  States,  —  Hall  v.  Washington, 

607;  Woodward  t/.  South  Carolina,  etc.,  4  Cranch  (C.  C.)  722.  11  Fed.  Cas.  No. 

R.  Co.,  47  S.  Car.  233.  5,953;    £x  p.  Reed.  4  Cranch  (C.  C.) 

A  proceeding  against  a  sheriff  and  582,  20  Fed.  Cas.  No.  11,634. 

his  surety  by  summary  motion  to  re-  CaUfoniia.  —  A  justice  of  the  peace 

cover  a  penalty  for  a  failure  to  pay  has  jurisdiction  in  penal  actions  up  to 

over  money  collected  on  execution  is  three  hundred    dollars,    provided    no 

not  cognizable  in  any  court  other  than  question  of  the  legality  of  the  penalty 

that  whence  the  execution  issues.     De  Is  raised.     Brown  v.  Rice,  52  Cal.  489. 

la  Garza  v.  Booth.  28  Tex.  478.  51  Cal.  489;   Thomas  v.  Justice's  Ct., 

T«ZM.  —  Under  the  provision  in  the  80  Cal.  40;  Williams  v,  Mecartney.  69 
state  constitution  that  District  Courts  Cal.  556;  Culbertson  v,  Kinevan,  68 
shall  have  jurisdiction  '*  of  all  suits  in  Cal.  490.  But  the  Superior  Court  has 
behalf  of  the  state  to  recover  penalties,  original  jurisdiction  to  enforce  a  statu- 
forfeitures,  and  escheats,"  penal  ac*  tory  penalty  of  less  than  three  hundred 
tions  may  be  brought  in  those  courts  dollars  for  a  refusal  to  execute  satis- 
even  though  jurisdiction  is  also  given  faction  of  the  mortgage,  where  the  an- 
by  statute  to  inferior  courts  in  certain  swer  puts  in  issue  the  plaintiff's  title 
cases.  Tarde  v,  Benseman,  31  Tex.  to  the  mortgaged  land.  Randolph  v, 
277;  State  V,  Eggerman,  81  Tex.  569.  Kraemer.  106  Cal.  199. 

1.  Western  Union  Tel.  Co.  v.  Petty-  Ohio.  —  Where  an  act  gives  jurisdic- 

john,  88  Va.  296.  tion  to  justices  of  the  peace  over  penal 

Want  of  Jiiriidietion  over  Porson  by  actions  in  which  the  title  to  realty  may 

reason  of  mere  formal  defects  in  the  be  drawn  in  question,  a  disability  im- 

process  and  the  like  must  be  taken  ad-  posed  by  general  law  preventing  them 

vantage  of  b^  plea  in  abatement  or  from  litigating  such  questions   is  pro 

other  appropnate  remedy  at  the  proper  tanto  removed.     Burton  Tp.  v,  Tuttle. 

time,  or  the  objection  will  be  waived.  30  Ohio  St.   62,   following    Brown   v, 

Duncan   v,   Maxey,   5   Sneed    (Tenn.)  Burdick,  25  Ohio  St.  260. 

114;   The  Sloop  Abby,  i  Mason  (U.  S.)  8.  Indianapolis,  etc..  R.  Co.  v,  Peo- 

360;  Two  Hundred  and  Fifty  Barrels  pie,  91  111.  452;    Putney  i/.  Bellows,  8 

of  Molasses  v,  U.  S..  Chase's  Dec.  (U.  Vt.  272. 

S.)  502,  24  Fed.  Cas.  No.  14.293.  4.  Georgia,  —  Solomon     v.    Western 

S.  Illinois,  —  Hensoldt  v.  Petersburg,  Union  Tel.  Co..  92  Ga.  360;  Dicken  v, 

63  111.  157.  Western  Union  Tel.  Co.,  94  Ga.  433; 

Indiana, — Clevenger    v,   Rushville.  Western  Union  Tel.  Co.  v,  Brightwell, 

90  Ind.  258.  94  Ga.  434;  Western  Union  Tel.  Co.  v. 

New  Hampshire,  —  Morrison   v.  Be-  Taylor,  84  Ga.  408. 

dell,  22  N.  H.  234.  Illinois,  —  Bowers  v.  Green.  2  111.  42. 

New  Jersey,  —  Pennsylvania  R.  Co.  Pennsylvania,  —  Seitzinger  v,  Stein- 

ff.  New  Jersey  Soc.,  etc.,  39  N.J.  L.  400.  berger.    12    Pa.    St.    379:    Zeigler    v. 

New  York,  —  Hallock  t/.  Dominy,  6q  Gram,  13  S.  &  R.  (Pa.)  103;    Schaffer 

N.  Y.  238,  7  Hun  (N.  Y.)  52.  v,  McNamee,  13  S.  &  R.  (Pa.)  44:  Com. 

Ohio,  —  Ogle  V,  Marietta,  etc..  Plank  v,  Reynolds,  17  S.  &  R.  368;  Barter  v. 

Road  Co..  2  West.  L.  M.  (Ohio)  318,  2  Com..  3  P.  &  W,  (Pa.)  253;  Ellmore  v, 

Ohio  Dec.  (Reprint)  293.  Hoffman,  2  Ashm.(  Pa.)  159. 

Penmylvama,  —  Ellmorc  v,  Hoffman.  Tenntsstt,  —  Stuver  v.  Lasater,  8  Lea 
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DifqnaUfioadoB  of  lUgiitrate.  —  The  fact  that  a  share  of  the  penalty 
goes  to  the  municipal  corporation  of  which  a  magistrate  is  an 
inhabitant  will  disqualify  him  from  trying  a  penal  action,^  unless 
the  disability  is  removed  by  law.* 

(Tenn.J63i;  Duncan  t/.  Maxey,  5  Sne«d  citing  Norris  r.  Pilmorc,  i  Yeates  (Pa.) 

(Tcnn.)  114.  408.     Contra^  Scot  v.  Turner,   i   Root 

Texas,  —  Aulanier    v.    Governor,    i  (Conn.)  163. 

Tex.  653.  0«neral  Lawi  Withdrawing    Jnriidio- 

Virgima, — Western  Union  Tel.  Co.  tion.  —  A    general    law    taking    from 

V,   Pettyjohn,  88  Va.  2g6,  followed  in  lower  courts  jurisdiction  in  actions  of 

Western  Union  Tel.  Co.  v.  Bright,  90  a    civil    nature    will    not    take   away 

Va.  778.  jurisdiction  from  penal  actions  where 

Contra.  —  Edenton  v.  Wool,  65  N.  it  has  been  conferred  by  express  pro- 
Car.  379;  Wilmington  v.  Davis,  63  N.  vision.  Ellmore  v,  Ho£fman,  2  Ashm. 
Car.  582;  Katzenstein  v,  Raleigh,  etc.,  ^(Pa.)  159.  Thus,  the  Act  of  Congress 
R.  Co.,  84  N.  Car.  688.  of  August  13,  1888,  conferring  original 

Ho  MeUiod  of  Beoorery  Preecribed.  —  cognizance  of  all  suits  of  a  civil  nature 

"  When  a  statute  imposes  a  penalty,  involving  over  two   thousand  dollars 

but  prescribes  no  method  of  recovery,  upon    Circuit    Courts  of    the   United 

recourse  may  doubtless  be  had  in  the  States,   does   not  include  actions    for 

action  of  debt,  and  every  debt  is  said  penalties,  jurisdiction  over  which  has 

to  arise  out  of  a  contract,  either  ex-  been  expressly   given  to  the   District 

pressed  or  implied.     But  in  jurispru-  Courts.     U.  S.  v.  Whitcomb  Metallic 

dence  the  word  '  contract'  is  generally  Bedstead  Co.,  45  Fed.  Rep.  89;   U.  S. 

used  to  note  a  bargain  or  agreement,  v.  Mexican  Nat.  R.  Co.,  40  Fed.  Rep. 

and  it  is  plain  that  in  these  Acts  of  769.     See  also  U.  S.  v.  Mooney,  116  U. 

Assembly  it  was  used  in  that  sense  by  S.  104,  11  Fed.  Rep.  476. 

the  legislature,  who  had  in  view  those  1.  Pearce  v.  At  wood,  13  Mass.  324, 

contracts  that  arise  immediately  out  of  citing   Hesketh   v.   Braddock,  3  Burr, 

a  course  of  dealing  between  the  par-  1858. 

ties,  and  not  that  sort  of  contract  that  Uoiitf  of  Doctrine.  —  That  this  rule 

arises  remotely  out  of  the  compact  of  shaU  apply,   it  is  necessary  that  the 

government."     Zeigler  v.  Gram,  13  S.  penalty  shall  go  directly  to  the  corpora- 

&  R.  (Pa.)  103.  tion.     The  fact  that  it  is  given  to  the 

How  Jonoy.  —  The  District  Court  of  poor  of  a  town  will  not  disqualify  a 

Newark,  organized  under  the  special  magistrate.       Corwein   v.    Hames,    11 

Act  of  March  4,  1873,  has  no  jurisdic-  Johns.   (N.   Y.)  76;  Wood   v.   Rice,   6 

tion  over  actions  for  statutory  penalties  flill  (N.  Y.)  58. 

beyond  one  hundred  dollars.     Koch  v.  Mayor*!  Ckmrt.  —  A  mayor*s  court  has 

Vanderhoof,   49   N.   J.   L.  619,   distin-  no  jurisdiction  to  try  an  action  for  a 

guished  in  Tims  r.  Spragg,  58  N.  J.  L.  penalty  in    which    the  corporation   is 

273,  an  action  by  a  landlord  for  double  plaintiff.     Barney  v.  Washington  City, 

damages  given  by  statute  against  his  i  Cranch  (C.  C.)  248,  2  Fed.  Cas.  No. 

tenant.  1*033.     ^^^  ^l^o  Hall  v,  Washington, 

District  Courts  of  the  state  organized  4  Cranch  (C.  C.)  722,  11  Fed.  Cas.  No. 

under  the  general  acts  on  the  subject,  5,953.     See  also  Newton  v.  Washing- 

however,   have  jurisdiction  by  virtue  ton,   11  Fed.  Cas.  No.   5,953,   note  2; 

of  section  10  over  penal  actions  to  the  Reg.  v.  Simmons,  14  New  Bruns.  158. 

amount  of  two  hundred  dollars.   Camp-  2.  This  may  be  by  express  provision 

bell  V.  Board  of  Pharmacy,  45  N.  J.  L.  or  by  implication  of  the  law,  and  the 

241,  47  N.  J.  L.  347.  courts  are  very  liberal  in   construing 

Statatoi  Confonring  Oriminal  Jvrisdio-  the  laws  in  favor  of  the  jurisdiction. 

tion. —  Under  such  statutes  an  action  State  v.  Craig,  80  Me.  85;  State  v.  In- 

for  a  penalty  is  not  included,  it  being  toxicating  Liquors,  54  Me.  564;  Com. 

a  proceeding  of  a  civil  nature.     Cahill  v.  Emery,  11  Cush.  (Mass.)  406;  Hans- 

V.   Pennsylvania  R.  Co.,  56  N.  J.   L.  comb  v.  Russell,  11  Gray  (Mass.)  373; 

445;  Gallitzen  v.  Gains,  15  Pa.  Co.  Ct.  Deitz  v.  Central,  i  Colo.  323;  Colgate 

Rep.  337,  7  Kulp  (Pa.)  479:  West  Pitts-  v.  Hill,  20  Vt.  56;  Hall  v.  Washington, 

ton  V.  Dymond,  8  Kulp  (Pa.)  12;  Dona-  4  Cranch  (C.  C.)  722,  11  Fed.  Cas.  No. 

hue  r.  Dougherty,  5  Rawle  (Pa.)  124.  5,953;  Waters  v.  Day.  10  Vt.  487. 
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(3)  United  States  Courts.  —  BzelvBiTe  Origiaal  Jnriidietieii  over 
penalties  and  forfeitures  under  United  States  laws  was  conferred 
on  the  District  Courts  by  the  Judiciary  Act  of  1789,*  and  for  the 
most  part  they  still  retain  it,  though  penal  statutes  may  confer 
jurisdiction  upon  the  Circuit  Court.* 

AetioBf  Againit  Propcrtj.  —  In  actions  under  laws  inflicting  a  for- 
feiture of  goods,  a  seizure  of  them  is  usually  necessary  to  vest 
jurisdiction.* 

If  the  Seixure  Is  Made  on  Land,  the  District  Court  for  the  district  in 
which  it  was  made  has  jurisdiction  and  the  action  is  one  at  com- 
mon law ;  if  on  the  high  seas  or  waters  navigable  from  the  sea  for 
vessels  of  ten  tons  and  upward,  the  district  in  which  the  property 
is  first  brought  has  jurisdiction,  and  the  suit  is  an  admiralty  and 
maritime  cause.* 

1.  Evans  v.  Bollen,  4  Dall.  (U.  S.)  155.  See  also  The  Ship  Richmond  v. 
342;    Ketland  v.  The  Cassius,  2  Dall.     U.  S.,  9  Cranch  (U.  S.)  103. 

(U.  S.)  365;    U.  S.  V.  Bougher,  6  Mc-  Confiioation  Caiet.  —  Seizure  is  abso- 

Lean  (U.  S.)277;  U.  S.  v.  The  Helena,  lutely    necessary   to  vest  jurisdiction 

26  Fed.  Cas.    No.  I5«34i,    reversed  on  under  the  confiscation   acts  of   1861- 

other  grounds  in  5  McLean  (U.S.)  273,  1862.    Confiscation  Cases,  20  Wall.  (U. 

26  Fed.  Cas.  No.  15,342.     See  also  U.  S.)  92;  Pelham  v.  Rose,  9  Wall.  (U.  S.) 

S.  V.  Burlington,   etc..   Ferry  Co.,  21  103;    Pelham  v.  Way,  15  Wall.  (U  S.) 

Fed.  Rep.  331.  196;  Pike  v,  Wassell,  94  U.  S.  711;  U. 

2.  U.  S.  V.  Payne,  22  Fed.  Rep.  426;  S.  v.  Winchester,  99  U.  S.  372;  Morris 
U.  S.  V.  Mooney,  116 U.  S.  104,  11  Fed.  v,  U.  S..  7  Wall.  (U.  S.)  578;  Miller  v. 
Rep.  476;  U.  S.  V.  Whitcomb  Metallic  U.  S.,  11  Wall.  (U.  S.)  268. 
Bedstead  Co.,  45  Fed.  Rep.  89:  U.  S.  Where  the  property  claimed  to  have 
V.  Mexican  Nat.  R.  Co.,  40  Fed.  Rep.  been  forfeited  is  not  capable  of  manu- 
769.  caption,  a  seizure  is  sufficiently  made 

Internal  Bevenne  Law.  —  The  Circuit  by  attachment  proceedings  in  the  or- 

Court  has  jurisdiction  concurrent  with  dinary    course.      Alexandria  v,    Fair- 

the   District  Court    for    all    penalties  fax,  95  U.  S.  774;  Miller  v,  U.  S.,  11 

arising  under  internal  revenue   laws.  Wall.  (U.  S.)  268;  Tyler  r.  Defrees,  11 

and  for  forfeitures  thereunder  where  Wall.  (U.  S.)33i;  Brown  v,  Kennedy, 

the  seizure  is  made  upon  land.     Coffey  15  Wall.  (U.  S.)  591;  Phoenix  Bank  v, 

V.  U.  S.,  116  U.  S.  427.     Also  under  the  Risley,  iii  U.  S.  125. 
Acts    of    1861,   1862,   for  confiscating        Where  the  property  is  already  in  pos- 

property  used  for  insurrectionary  pur-  session  of  the  court,  no  further  seizure 

poses.     Union   Ins.   Co.   v.   U.    S.,    6  is  necessary      Miller  v.  U.  S.,  ii  Wall. 

Wall.  (U.  S.)  759;  Confiscation  Cases,  (U.  S.)  268;  Tyler  v.  Defrees.  11  Wall. 

20  Wall.  (U.  S.)92;  U.  S.  v.  Winchester,  (U.  S.)  331. 
99  U.  S.  372.  4.  See  generally  on  this  proposition 

Alaska. —  Under  Act  Cong.,  May  17,  /m    re    Cooper.   143   U.   S.    472;    The 

1884,    establishing  the  United   States  Merino,   9  Wheat.   (U.   S.)  391;    The 

District  Court  of  Alaska,  it   exercises  Samuel,  i  Wheat.  (U.  S.)  10;  The  Brig 

the  jurisdiction  of  both  district  and  cir-  Ann,  9  Cranch  (U.  S.)  289;  Keener, 

cuit  courts.    In  re  Cooper,  143  U.  S.  U.    S.,    5   Cranch  (U.   S.)    304;    The 

472.  Slavers,   2  Wall.   (U.  S.)  383;    U.   S. 

8.  The    Fideliter,    i    Abb.    (U.    S.)  ».    The    Schooner    Betsy    and    Char- 

577;     U.    S.   V.   The  Schooner    Little  lotte,    4    Cranch    (U.     S.)    443;    The 

Charles,    i   Brock.    (U.   S.)  347;    The  Cotton   Plant,    10  Wall.   (U.   S.)  577; 

Schooner  Silver  Spring,  i  Sprague  (U.  The  Idaho,  29  Fed.  Rep.  187;  The  Ship 

S.)  551;    The  Washington,  4  Blatchf.  Octavia.  i  Gall.  (U.   S.)  488,  18  Fed. 

(U.  S.)  loi;    Two  Hundred  and  Fifty  Cas.   No.  10,422,  affirmed  i  Wheat.  (U. 

Barrels  of  Molasses  v.  U.  S.,  Chase's  S.)  20;    Cross  v.  U.  S.,  i  Gall.  (U.  S.) 

Dec.  (U.  S.)  502,  24  Fed.  Cas.  No.  14,  26,  6  Fed.  Cas.   No.  3.434;  The  Sloop 

293;    U.   S.   V.   The   Frank   Silvia,  45  Abby,  i   Mason  (U.  S.)  360;  The  Brig 

Fed.  Rep.  641,  reversing  37  Fed.  Rep.  Little  Ann,  i  Paine  (U.  S.)  40,  15  Fed, 
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ProeMdiag  in  Bm.  —  Where  the  proceeding  given  by  which  the 
forfeiture  is  to  be  recovered  is  an  ordinary  proceeding  in  rem  on 
the  admiralty  side  of  the  District  Court,  no  seizure  is  necessary.* 

T.  Tsinrs  —  1.  Local  or  Transitory  —  bf  lud.  —  Penal  actions  at 
the  common  law  were  transitory  like  ordinary  actions  of  debt,  but 
they  were  made  local  in  England  at  an  early  date  by  Acts  of 
Parliament.  The  purpose  of  these  enactments  was  to  prevent 
abuses  practiced  by  common  informers.* 

Cas.  No.  8,397;  Pollock  t/.  The  Steam-  Schooner  Bolina,    i   Gall.  (U.   S.)  75; 

Boat  Sea  Bird,  3   Fed.  Rep.  573;   U.  The    Lewellen.   4    Biss.   (U.    S.)   156, 

S.    V.    The    Bark    Reindeer,   2    Cliff.  167. 

(U.  S.)  57,  27  Fed.  Cas.   No.    16.144;  <•  Butterfield  ?/.  Windle,  4  East  385; 

The  Lewellen,  4  Biss.  (U.  S.)  167.  15  Scott  v.  Brest,  2  T.   R.  238;  Smith  v. 

Fed.    Cas.    No.    8.308;    The  Ariel,    i  Bond,  11  M,  &  W.  549;  Scurry  i/.  Free- 

Hask.  (U.  S.)  65,  I  Fed.  Cas.  No.  527;  man,  2B.  &P.  382;  Pearson  z/.  M'Gow- 

A  Quantity  ol  Manufactured  Tobacco,  ran.  3  B.   &  C.  700,  10  £.  C.  L.  215; 

10  Ben.  (U.  S.)  447;  U.  S.  f.  Belding,  Rossel  v.  Kitchen,  i  Burr.  497. 

24    Fed.    Cas.    No.    14,562;    U.   S.   v,  AbuMt  BeiiMdiad.  —  The  recital  in  the 

Arms,  etc.,  24  Fed.  Cas.  No.  14,466a;  preamble  of  the  statute  21  Jac.  I.,  c.  4, 

Oedney    v.    L'Amistad,  10  Fed.   Cas.  reads    as    follows:     "  That    offenses 

No.  5,294a.     See  also  Hall  v.  Warren,  against  penal   laws   may,   with   more 

2  McLean  (U.  S.)  332.  ease  and  less  charge,  be  commenced 
Where   InformaUon   Is  the  Statutory  and  tried  in  the  counties  where  they 

Somedy.  —  The  fact  that  the  statute  in-  are  committed,  and  that  the  poor  com- 

flicting  the  penalty  prescribes   that  it  mons    are    grievously    molested     by 

shall  be  recovered  by  debt,  indictment,  troublesome  persons  commonly  called 

or  information,  is  not  sufficient  to  pre-  relators,  informers,  and  promoters,  by 

vent  an  information  for  the  forfeiture  compelling    them     to    appear    in    his 

of    property    under  the   statute   from  Majesty's     courts     at    Westminster." 

being  tried  as  an  admiralty  instead  of  Spencer  v.  Swannell,  3  M.  &  W.  155. 
a  common-law  cause.    The  Samuel,  i        Statute  81  Elii.,  c.  6,  §  2.  —  This  stat- 

Wheat.   (U.   S.)  ^,   wherein   the  court  ute  provided  that  **  in  any  declaration 

said:  "  Debt,  indictment,  and  informa-  or  information  the  offense  against  any 

tion  are  said  to  be  technical  terms  des-  penal  statute  shall  not  be  laid  to  be 

ignating   common-law  remedies,  and,  done  in  any  other  county  but  where  the 

consequently,  marking  out  the  courts  contract,  or  other  matter  alleged  to  be 

of  common  law  as  the   tribunals   in  the  offense,   was   in   truth   done."     i 

which  alone   prosecutions   under  this  Tidd*s  Pr.  (4th  Am.  ed.)  430.     It  ap- 

act  can  be  sustained.    There  would  be  plies  not  only  to  penal  statutes  already 

much  force  in  this  argument  if  the  term  passed   when   it  was  enacted,  but  to 

'  information  '  were  exclusively  appli-  those  passed  subsequently,  Barber  v. 

cable  to  a  proceeding  at  common  law.  Tilson,  3  M.  &  S.  429;  Kenn  v,  Drake, 

But  the  court  is  of  opinion  that  it  has  Cro.  Jac.  85 ;  and  extends  as  well  to 

no  such  exclusive  application.    A  libel  offenses  of  omission  as  of  commission, 

on    a    seizure,  in    its  terms    and    in  Whitehead  v.  Wynn,  5  M.  &  S.  427; 

its  essence,  is  an   information.     Con-  2  Chit.    420,    explaining  Grimstone  v, 

sequently,  where  the  cause  is  of  ad-  Molineux,  Hob.  251. 
miralty  jurisdiction,  and  the  proceed-        Statute  SI  Jae.  L  c.  4.  —  The  operation 

ing  is  by  information,  the  suit  is  not  of  this  statute  was  confined  to  those 

withdrawn,  by  the  nature  of  the  rem-  penal  acts  passed  before  it  was  enacted, 

edy,  from  the  jurisdiction  to  which  it  French  v,  Coxon,  2  Stra.  1081;  Barber 

otherwise  belongs."  v,  Tilson,  3  M.  &  S.  429;  French  v. 

1.  Hatch  V.  The  Steam-Boat  Boston,  Cockran,  Andr.  25;  Wynnes'.  Belman, 

3  Fed.  Rep.  807;  The  Steamboat  Joshua  5  Taunt.  754,  i  E.  C.  L.  253,  i  Marsh. 
Leviness,  9  Ben.  (U.  S.)  339,  criticising  320;  Rex  v,  Gaul,  i  Salk.  372;  Green 
The  Tug  May,  6  Biss.  (U.  S.)  243;  t/.  Mangum,  3  Murph.  (N.  Car.)  39;  and 
The  Steamer  Missouri,  3  Ben.  (U.  S.)  which  could  be  brought  only  before  in- 
508,  9  Blatchf.  (U.  S.)  433.  See  also  ferior  courts,  Leigh  v,  Kent,  3  T.  R. 
The  Snow  Drop,  30  Fed.  Rep.  79;  The  362,  distinguishing  White  v.  Boot,  2  T. 
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fiMtA  WMm.  —  SimUar  statutes  have  been  enacted  in  many  of 
the  United  Sutes.^ 

Aiitaa  Vj  Pitftj  Afgrtorti.  —  They  are  applicable  only  to  strictly 
penal  actions,  and  not  to  those  brought  on  statutes  which  are 
rather  remedial  in  their  nature.' 

1  OluBf*  of  Ytnus.  —  Statutes  which  make  the  venue  in  penal 
actions  local  do  not  prevent  the  taking  of  a  change  of  venue  for 
reasons  that  are  sufficient  in  ordinary  cases.* 

R.  974;  BaUt  V.  Atwood,  i  H.  Bl.  546;  Where  the   action  it  local  and  no 

French  v,  Cozon,  a  Stra.  1081.  venae  is  laid  in  the  declaration,  or  a 

1.  E/mtmky,  —  Under  Civ.  Code  Kt.,  wrong  venue  is  given,  advantage  of  the 

t€%  an  action  for  the  recovery  of  a  defect  most  be  taken  by  demurrer  or 

le  or  a  penalty  imposed  by  a  sutute  plea  in  abatement.    U.  S.  v,  Woolsey, 

must  be  brought  in  the  county  in  which  6  Betu  D.  C.  MS.  50,  s8  Fed.  Cas.  No. 

the  cause  of  action  arose.    Com.   v.  16,76a. 

Grand  Cent.  Bldg.,  etc.,  Assoc.,  97  Ky.  t.  Allen  v.  Stear,  Cro.  Elix.  64s;  Fife 

m;  Con.  r.  Long,  (Ky.  1895)  30  S.  W.  v.  Bousfield,  6  Q.  B.  100,  51  E.  C.  L. 

Era.  638.  100. 

mmkmtmL  —  In  this  state  the  venue  In  Lewis  v,  Davis,  L.  R.  10  Ezch. 

in  a  penal  action  remains  transitory,  86,  it  was  said  that  "it  is  quite  true 

and  if  not  brought  in  the  county  where  that  there  have  been  decisions  to  the 

the  defendant  resides  or  is  found,  it  effect  that  where  a  penalty  is  expressly 

will  l>e  dbmissed.     Elder  v,  Hilzheim,  given  by  statute  to  the  party  grieved, 

35  Misa.  331.  such  party  is  not  within  the   statute 

Verik  flkrslhM  —  Code,  g  191,  which  of  Elizabeth.    We  need  not  consider 

provides  that  actions  for  the  recovery  whether  at  the  present  dav  the  Ex- 

of  penalties  must  be  brought  in  the  chequer  Chamber  would  follow  these 

county  in  which  the  cause  of  action  decisions.     Here  the  penalty  is  given 

arose,  applies  only  to  those  actions  of  to  the  informer  only,  and  it  would  be 

which  the  Superior  Court  has  jurisdic-  an  anomaly  if  the  venue  should  not  be 

tion,  and  not  to  those  which  may  be  local  if  the  informer  should  happen  to 

brought  l>efore  justices  of  the  peace,  have  a  grievance,  and  that  the  rule 

Fisher  v.  Bullard,  X09  N.  Car.  574.  should  be  different  where  he  had  none.*' 

Warrants  never  have  a  venue,  there-  S.  Iowa.  —  Code,    %   3590,    provides 

fore  an  action  before  a  justice  of  the  that  a  change  of  the  place  of  trial  may 

peace  commenced  by  warrant  need  not  be  had  where  the  county  in  which  the 

show  that  the  offense  was  committed  action  is  pending  is  a  party  thereto. 

in  the    county    in  which  the  suit  is  In  Sute  v.  Merrlhew,  47  Iowa  112,  it 

hroof  ht.     Duffy  v,  Averitt,  5  Ired.  L.  was  held  that  the  mere  fact  that  the 

<N.  (5ar.)  455.  penalty  when  recovered  goes  into  the 

VnitsA   StalM.  —  At    one     time    the  treasury  of  the  county  for  the  benefit 

venue  in  actions  for  penalties  accruing  of  the  school  fund  does  not  make  the 

■nder  Acu  of  Congress  was  local,  but  county  a  partv  to  the  action  so  as  to 

nader  the  Act  of  Feb.  a8, 1839,  and  sue-  permit  the  taking  of  a  change  of  venue 

ceeding  acts.  It  has   been  transitory,  under  this  section. 

Rev.  Scat.  U.  S.,  9  733;  U.  S.  v.  Wool-  MassaskiitttB.  —  Under    the  various 

ney,  6  Betts  D.  C.  MS.  50,  38   Fed.  provisions  of  the  Massachusetu  sut- 

Cas.  No.  16,763.  utes,  whether  the  court  will  change  the 

Waamm  sf  flUsstlsf  ta  Wwmm  Tsnus.  venue  or  proceed  with  the  trial  is  a 

—  Under  the  statuu  3i  Jac  L,  c  4,  matter  witliin  iu  discretion,  although 

rxfi  that  the  action  was  commenced  the  venue  laid  Is  erroneous.    Morris  v, 

the  wrong  county  mifht  have  been  Farrington,  133  Mass.  466. 

even  nnder  the  general  issue  to  defeat  Vtw  Tark.  —  *'  Ordinarily  an  action 

b«t  nnder  the  N^rth  Carolina  Act  of  to  recover  a  penalty  must  be  tried  in 

1777,  c   3,  snch    objection    must    l>e  the  county  where  the  cause  of  action 

rsiscd.  \i  at  all,  by  plea  in  abatement,  arose.    Code  Civ.  Pro.,  %  983.    Where 

Gffsen  9.  Mangnm,  3  Murph.  (N.  Car.)  the  legislature  authorizes  such  actions 

19,  eittd  in  Daffy  v.  Averitt,  5  Ired.  L.  to  be  brought  in  another  county,  the 

(K.  Car.)  455.  propriety  of  the    jurisdiction  of    the 
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VL  Pabtiss  —  1.  Plaintiff  —  a.  The  State.  —  When  the 
penal  statute  does  not  give  any  person  the  right  to  sue  for  the 
penalty,  the  action  must  be  brought  by  the  sovereign  or  state;  * 
and  even  though  the  right  to  sue  is  given  to  an  informer,  if  no 
action  has  been  commenced  by  one  the  state  may  bring  suit  for 
the  whole  penalty.* 

Prooaadings  by  Indiotment.  —  Where  an  act  provides  that  the  pro- 
ceedings to  recover  a  penalty  must  be  by  an  indictment,  it  is 

court  to  change  the  place  of  trial  to  waived.     Charlotte  First  Nat.  Bank  v. 

the  county  where  the  cause  of  action  Morgan,  132  U.  S.  141. 

arose,  if  justice  requires  it,  would  seem  1.  State  v,  Williams,  7  Rob.  (La.)  252, 

to  be  clear.    A  legislative  attempt  to  per  Morphy,  J. ;  Wiscasset  r.  Trundy, 

deprive  the  court  of  it   would   be  an  12  Me.  204;  Colburn  v,  Swett.  i  Met. 

attempt  to   replace   judicial  functions  (Mass.)  232;  Brownell  t/.  Old  Colony  R. 

with  legislative  mandates."     People  t^.  Co..  164  Mass.  29;  McRae  t/.  Keller,  10 

Coughtry,  58  Hun  (N.  Y.)  245,  cited  in  Ired.  L.  (N.  Car.)  398;  Cause  v.  Lake 

People  V,  Rouse,  (Supreme  Ct.)  39  N.  Shore,  etc.,   R.  Co..  2  Cleve.  L.  Rep. 

Y.  St.  Rep.  656.  (Ohio)  44.  4  Ohio  Dec.  (Reprint)  369; 

Bagland.  —  The  venue  of  a  penal  ac-  State  v,  Kennedy,  5  Strobh.  L.  (S.  Car.) 

tion  raa^  be  changed  to  another  county  160;  Reg.  v.  Armstrong,  11  New  Bruns. 

by  the  judge  ordering  a  suggestion  to  81;  Davis  v.  Edmonson,  3  B.  &  P.  382; 

be  entered  under  the  statute  3  &  4  Wm.  Bradlaugh  v.  Clarke,  L.  R.  8  App.  354, 

IV.,  c.  42,  I  22,  allowing  such  a  change  reversing  7  Q.  B.  Div.  38. 

in  local  actions.     Greenhow  v,  Parker,  In  Georgia  a  penal  action  must  be 

6  H.  &  M.  882.  brought  in  the  name  of  the  governor. 

Action  Brooght  in  Wrong  Connty.  —  A  the  attorney-general  for  the  solicitor- 
penal  action  brought  in  the  wrong  general,  unless  a  special  officer  is 
county  need  not  be  dismissed,  but  may  authorized  to  sue  by  the  penal  law 
be  removed  to  the  proper  county  if  ap-  itself.  O'Kelly  t'.  Athens  Mfg.  Co.,  36 
plication  is  duly  made.  Wynne  v,  Ga.  51;  McDaniel  v.  Gate  City  Gas- 
Belman,  5  Taunt.  754,  i  E.  C.  L.  253,  i  Light  Co.,  79  Ga.  58. 
Marsh  320;  Veeder  v.  Baker,  83  N.  Y.  New  York.— Under  Code  Civ.  Pro., 
156.  §§  1893,  1894,  1962,  in  the  absence  of 

Where  one    motion  to  change   the  special  provision  in  the  penal  act  itself, 

place  of  trial  has  been  made  and  de-  a  penal  action  must  be  brought  by  the 

nied,  and  the  complaint  adjudged  bad,  individual    to  whom    the    penalty   is 

if  the  complaint  is  amended  so  as  to  given,  suing  in  his  own  name;  when 

state  a  cause  of  action,  a  second  motion  the  penalty  is  given  to  the  people,  the 

may  be  made  as  a  matter  of  right  with-  suit  can  be  brought  only  by  the  attor- 

out  permission  of  the  court.    Veeder  v,  nejr-general    or  the    district    attorney 

Baker,  83  N.  Y.  156.  suing    in   the    name    of    the    people. 

Proof  of  Place  Where  Offense  Committed.  People  v.  L^mb.  85  Hun  (N.  Y.)  171 

—  The  fact  that  a  penal  action  is  re-  People  v.  Belknap,  58  Hun  (N.  Y.)  241, 

moved  out  of  the  county  where  the  wherein  the  court  said,  in  discussing 

o£fense  is  committed  does  not  render  the  capacity  of  the  people  to  sue  for 

it  unnecessary  to  furnish  evidence  that  penalties:  *'  They  have  no  capacity  to 

the  offense  was  committed  within  the  sue  for  penalties  except  as  authorized 

county  where  the  venue  is  laid.     Rob-  by  law,  and  not  then  except  through 

inson  v.  Garth  waite,  9  East  296.  the  officer  or  person  authorized  to  bring 

Waiver  of  Wrong  Venae.  —  An  action  the  suit.     If  the  proper  agency  is  ab- 

brought  in    a  state  court    under  the  sent,  the  capacity  is  absent." 

national     banking     act     for     double  2.  State  v.  Bishop,  7  Conn.  181 ;  Mc- 

the  amount  of  usurious  interest  paid  Nair  t/.  People,  89  111.  441 ;  Wiscasset 

should  be  brought  in  the  jurisdiction  v,  Trundy,  12  Me.  204:  Com.  v.  How- 

where     the     banking    association    is  ard,  13  Mass.  222;  Francis  v,  U.  S.,  5 

located.     Missouri  River  Tel.  Co.  v.  Wall.  (U.  S.)  338;  U.  S.  v.  Tilden,  28 

Sioux  City  First  Nat.  Bank,  74  111.  217.  Fed.  Cas.  No.  16,523;  Rex  v.  Hymen, 

But  if  an  objection  on  this  ground  is  7  T.   R.  532;    Butler  v,  Butler,  i   East 

not  taken  in  the  court  below  it  will  be  338.     Contra^  U.  S.  v.  Morris.  2  Bond 
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necessarily  implied  that  they  are  to  be  in  the  name  of  the  state.  ^ 
A  Fnblie  Ofloer  may  not,  in  the  absence  of  statutory  authority, 
maintain  an  action  in  his  own  name  for  penalties  accruing  to  the 
state.* 

b.  Informers.  —  In  no  case  can  the  suit  be  brought  by  a  com- 
mon informer  unless  the  right  is  given  in  terms,  or  is  necessarily 
to  be  implied.*  This  sufficiently  appears  from  provisions  which 
give  the  penalty,  either  in  whole  or  in  part,  to  an  informer,*  or 
to  any  person  who  will  sue  for  it.* 

(U.  S.)  23«  26  Fed.  Cas.  No.  15,814;  U.  or  his  attorney  in  court,  and  shall  not 

S.  V,  Bougher,  6  McLean  (U.  S.)  277.  use  any  deputv  or  any  deputies  at  all, 

1.  State  V.  Stinson,  17  Me.  154.  precludes  an  infant  from   prosecuting 

S.  Hunter  v.  Field,  20  Ohio  340.  a  penal  action  as  a  common  informer. 

S.  Maim,  —  Wiscasset  v,  Trundy,  12  Garrett  v,  Roberts,  10  Ont.  App.  65a 

Me.  204.  4.  Alabama,  —  State    r.    Fillyaw,    3 

Masscuhusetts,  —  Nye  v,  Lamphere,  2  Ala.  735. 

Gray  (Mass.)  295.  ConrucHcut,  —  Canfield    t/.    Mitchell, 

Pennsylvania,  —  Sheerer  v,  Davis,  i  43  Conn.  169. 

Luz.  Leg.  Obs.  (Pa.)  38;  Miners' Trust  Illinois,  —  Higby  v.    People.  5    111. 

Co.  Bank  v,  Roscberry,  81  Pa.  St.  309.  165;  Toledo,  etc.,  R.  Co.  v,  Foster,  43 

Wisconsin,  —  Lynch  v.  Steamer  111.  480;  Chicago,  etc.,  R.  Co.  v.  How- 
Economy,  27  Wis.  69.  ard,  38  111.  414;  Ryder  v,  Hulscher,  40 

United  States.  —  Ferrett  v,  Atwill,  i  111.  App.  77. 

Blatchf.    (U.    S.)    151;     Matthews    v,  Pennsylvania,  —  City    v,    Hirsch,    I 

Offley,  3  Sumn.  (U.  S.)  115.  Lane.  L.  Rev.  (Pa.)  209.     See  also  Com. 

England,  —  Foster's  Case,   ii    Coke  v,   Davenger,  10  Phila.  (Pa.)   478.  30 

57;    Barnard  v,  Gostling,  2  East  569;  Le^.  Int.  (Pa.)  321;  City  v.  Duncan,  4 

Fleming  v.  Bailey.  5  East  313;  Water-  Phila.  (Pa.)  145,  17  Leg.  Int.  (Pa.)  373. 

house  V.  Bawde.  Cro.  Jac.  133;  Llewel-  United  States, — Stevens  v.  Cady,  2 

lyn  V.  Vale  of  Glamorgan  R.  Co.,  (1898)  Curt.  (U.  S.)  200;  Washington  v.  Eaton, 

I   Q.   B.   473.    See  also  Robinson  v.  4  Cranch  (C.  C.)  352. 

Currey,  6  O.  B.  Div.  21,  affirmed  Llew-  Canada,  —  Garrett  t'.  Roberts,  10  Ont. 

ellyn  v.  Vale  of  Glamorgan   R.  Co.,  App.  650. 

(1897)  2  Q.  B.  239.  Oontra.  —  Omaha,    etc.,    R.    Co.    v. 

Sight  by  ImpUoation.  — *' I   do    not  Hale,  45  Neb.  418. 

think  that,  in  order  to  confer  the  right  Noiir«iid«nt  Xay  Be  laloniMr.  —  It  is 

to  sue  upon  a  common  informer,  ex-  not  a  good  objection  that  the  informer 

press  statutory  words  are  required.    It  by  whom  a  penal  action  is  brought  is 

willbesufficient,  inmyopinion,  ifthein-  a  nonresident  of  the  county  where  he 

tention  of  the  legislature  to  give  him  the  sues.     Chaput  v,  Robert,  14  Ont.  App. 

right  can  be  derived  by  reasonable  im-  354. 

plication  from  the  language  of  the  Stat-  b,  Kentucky,  —  Hickman     v.    Little- 

ute  enacting  the  penalty.    The  creation  pa^e,  2  Dana  (Ky.)344;  Prior  t/.  Lucas, 

of  a  penalty  to  be  sued  for  by  an  in-  3  Bibb  (Ky.)  96,  i  A.  K.  Marsh.  (Ky.) 

former  is  not  in  any  proper  sense  an  305. 

invasion,  or  even  a  limitation,  of  the  Massachusetts,  —  Nye  v,  Lamphere,  2 

royal  prerogative;  and  the  intention  to  Gray  (Mass.)  295. 

enact  such  a  penalty  may  be  indirectly  North  Carolina,  —  McRae  v,  Keller, 

expressed  in  words  which  would  be  in-  to  I  red.  L.  (N.  Car.)  398. 

e£fectual  to  deprive  the  crown  of  pre-  Ohio,  —  Higgins  v.  Grove,  40  Ohio 

rogative    rights    which    had    already  St.  521. 

vested."     Per  Lord  Watson,  in  Brad-  Pennsylvania,  —  Megargell  v.  Hazle- 

laugh  v,  Clarke,  L.   R.  8  App.  354,  re^  ton  Coal  Co.,  8  W.  &  S.  (Pa.)  342. 

versing  7  Q.  B.  Div.  38.  United  States,  —  Pentlarge  v.  Kirby, 

Minor  m  laloniMr.  —  The  sutute  18  19  Fed.  Rep.  501 ;  The  Laura  M.  Starin, 
Eliz.,  c.  5,  made  perpetual  by  27  Eliz.,  11  Fed.  Rep.  177;  Hatch  v.  The  Boston, 
c.  10,  which  enacts  that  every  informer  cited  in  11  Fed.  Rep.  178,  note;  Pol- 
shall  exhibit  his  writ  in  proper  person,  lock  v.  The  Steam-Boat  Sea  Bird,  3 
and  pursue  the  same  only  by  himself  Fed.  Rep.  573;  U.  S.  v,  Morris,  2  Bond 
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mifkt  9i  iBteair  to  Ptrt  ol  Ptaaltj.  —  Under  statutes  which  provide 
that  a  part  of  the  penalty  shall  go  to  the  person  making  the  com- 
plainty  the  action  to  recover  it  must  be  in  the  name  of  the  state. 
No  right  to  sue  is  thereby  given  to  an  informer.* 

O«rp«ratioaf.  —  The  word  "person"  used  in  penal  statutes  in  this 
connection  does  not  include  corporations.'  The  right  to  sue, 
however,  may  be  expressly  conferred  upon  them ;  and  this  is  suffi- 
ciently done  by  designating  a  particular  corporation  to  whom  the 
penalty  is  to  go.* 

c.  Persons  Injured  or  Aggrieved.  —  Where  the  statute 
relates  rather  to  matters  of  private  than  of  public  concern,  or,  in 
other  words,  is  not  strictly  penal,  the  action  lies  at  the  suit  of  the 
party  injured,  unless  he  is  excluded  by  its  provisions;*  and  the 

(U.  S.)  23.      Compare  Washingtoa  v,  ruling  Duncan  v,  Philpot,  64  N.  Car. 

Eaton,  4  Cranch  (C.  C.)  352.  479];  Goodwin  v,  Caraleigh  Phosphate, 

ProMontor.  —  Where    the   penalty  is  etc.,  Worlcs,  no  N.  Car.  120;  Burrell  r. 

given  in  whole  or  in  part  to  the  prose-  Hughes,  116  hf.   Car.  430;    Sutton  v. 

cutor,  the  action  is  properly  brought  by  Phillips,  116  N.  Car.  502,  117  N.  Car. 

a  common  informer.     Drew  v.  Hilliker,  228;  Norman  v,  Dunbar,  8  Jones  L.  (N. 

56  Vt.  642;  Phillips!/.  Bevans,  23  N.  J.  Car.)  317.    See  also  Hodge  t/.  Marietta, 

L.  373.  etc.,  R.  Co.,  108  N.  Car.  24;  Caroon  v. 

**  No  special  formula  is  requisite  to  Rogers,  6  Jones  L.  (N.  Car.)  240. 
confer  the  right  to  sue.  It  is  enough  1.  Smith  v.  Look,  108  Mass.  139; 
if  it  be  seen  that  the  intent  was  to  con-  Com.  v.  Look,  108  Mass.  452;  Gause 
fer  the  right.  In  many  cases  the  form-  v.  Lake  Shore,  etc.,  R.  Co.,  2  Cleve.  L. 
ula  *  who  may  prosecute '  or  *  who  Rep.  44,  4  Ohio  Dec.  (Reprint)  369. 
prosecutes  *  has  been  held  sufficient  to  See  also  Seward  v.  Beach,  29  Barb.  (N. 
evidence  the  legislative  intent  to  con-  V.)  239.  Contra,  Caswell  v.  Morgan,  i 
fer  the  right.  In  Nye  v,  Lamphere,  2  El.  &  El.  809,  102  E.  C.  L.  809. 
Gray  (Mass.)  295,  which  was  an  action  8.  Ancient  Citv  Sportsman's  Club  v. 
of  tort  yui  tarn,  to  recover  a  forfeiture  Miller,  7  Lans.  (N.  V.)  412;  Guardians 
for  fishing  in  Waquoit  bay,  the  statute  of  Poor  v,  Franklin,  3  C.  P.  Div.  377; 
gave  the  action  to  any  person  *  who  Weavers  Co.  v,  Forrest,  2  Stra.  1241. 
shall  prosecute  therefor.*  Our  statute  But  see  Williamsport  v.  Williams- 
uses  the  noun  where  the  Massachusetts  port  Water  Co.,  7  Pa.  Dist.  Rep.  206. 
statute  uses  the  verb.  A  person  *  who  Illiiioit  Statute.  —  Where  the  statute 
shall  prosecute  *  is  a  '  prosecutor.'  provides  that  the  action  shall  be  in  the 
The  right  to  a  private  action  was  up-  name  of  the  people  on  the  complaint  of 
held  in  Nye  v.  Lamphere,  and  under  any  person  a  corporation  may  be  such 
similar  language  in  Hubbell  v.  Gale,  3  complainant.  Durbin  v.  People,  54  111. 
Vt.  266.    As  we  regard  the  word  *  pros-  App.  loi. 

ecutor  *  the  equivalent  of  the  words        S,  Wiscasset  v,  Trundy,  12  Me.  204; 

used  in  those  cases,  and  are  bound  to  Doyle  v.  Baltimore  County,  12  Gill.  & 

give  it  a  meaning,  it  follows  that  this  J.  (Md.)  485;    Reg.  v.  Hicks,  4  El.  & 

action   was  properly  brought  by  this  Bl.  633,  82  E.  C.  L.  633;  Reg.  t/.  Cubitt, 

plaintiff."     Drew  r.   Hilliker,   56  Vt.  22  Q.  B.  Div.  622;  Anderson  r.  Ham- 

641.  lin,  25  Q.  B.  Div.  221. 

Nortk  Oaroliaa.  —  The  enactments  4.  Graves  v.  Ford,  3  B.  Mon.  (Ky.) 
embodied  in  Code  1883,  §  1213.  provid-  113;  Love  v,  Harris,  18  B.  Mon.  (Ky.) 
ing  that  **  whenever  any  penalty  shall  122;  Hudson  v.  St.  Louis,  etc.,  R.  Co., 
be  given  by  statute,  and  it  is  not  pre-  53  Mo.  525;  Scott  v.  Missouri  Pac.  R. 
scribed  in  whose  name  suit  therefor  Co.,  38  Mo.  App.  523;  Com.  v.  Evans, 
may  be  commenced,  the  same  shall  be  13  S.  &  R.  (Pa.)  426;  Hatch  r.  Robin- 
brought  in  the  name  of  the  state,"  are  son,  26  Vt.  737;  Newman  v,  Waite,  43 
not  applicable  to  statutes  which  give  a  Vt.  587.  Compare  Omaha,  etc.,  R.  Co. 
share  of  the  penalty  to  the  party  who  v.  Hale,  45  Neb.  418. 
will  sue  for  it.  Middleton  v.  Wilmlng-  *'  If  a  statute  prohibits  theaoing  of 
ton,  etc.,  R.  Co.,  95  N.  Car.  167  [over-  a  thing  under  a  penalty,  to  be  paid  to 

MO  Volume  XVI. 


PirtiM.                          PENAL  ACTIONS.  Plaiatift 

right  to  sue  is  frequently  given  in  terms  to  such  person  both  by 
penal  statutes  and  those  not  strictly  so.^ 

the  party  grieved,  or  without  saying  brought  by  a  trustee  of  the  bankrupt, 

to  whom  it  shall  be  paid,  and  does  not  It  was  defeated  on  the  merits  and  no 

prescribe  any  mode  of  recovery,  this  question  was  raised  as  to  his  right  to 

action  may,  in   such   case,  be   main-  sue*     Cited  in  Wright   v,  Greensburg 

tained  by  the  party  grieved;  and  for  First  Nat.  Bank,  S  Biss.  (U.  S.)  243,  30 

that  there  are  many  other  authorities."  Fed.  Cas.  No.  18,078, 18  Alb.  L.  J.  115. 

Underbill  v.  Ellicombe,  i  McClel.  &  See    also  Darby    v.    Boatman's    Sav. 

Y.  450  [citing  Com.  Dig.,  title  Action  Inst.,  6  Fed.  Cas.  No.  3,571.  i  Dill.  (U. 

upon  Statute  (F)  ;    College  of   Physi-  S.)  141. 

cians  v,  Salmon,  i  Ld.  Raym.  682].  So  under  state  laws  giving  an  action 

Act  Against  Bsoeiviiig  Illofal  TolL  —  for  the  recovery  of  double  or  treble  the 

An  act  inflicting  a  penalty  on  any  toll  amount  of  interest  paid  to  the  debtor 

gatherer  on  a  public    road    who  de-  it  has  been  held  that  his  assignee  may 

mands  or  receives  greater  toll  than  is  maintain  the  action.    Gray  v,  Bennett, 

allowed  by  law  is  not  such  a  statute,  3  Met.  (Mass.)  522  Utting  Brandon  v, 

and  if  no  other  mode  of  proceeding  is  Pate,  2  H.  Bl.  308;  Brandon  v.  Sands, 

given  the  action  must  be  in  the  name  of  2  Ves.  Jr.  514J;    Cutler  v.  Bubier,  4 

the  state.     Hilton  v,  Morse,  2  West.  L.  Gray  (Mass.)  588;   Tamplin  v,  Went- 

M.  (Ohio)  317,  2  Ohio  Dec.  (Reprint)  worth,  99  Mass.  63;   Meech  v,  Stoner, 

292.  19  N.  Y.  26,  citing  Turner  v.  Warren,  2 

Legal  EapresentatiTes.  —  The  national  Stra.  1079.  See  also  Turner  v.  Inter- 
banking  act,  in  so  far  as  it  gives  a  state  Bldg.,  etc.,  Assoc.,  47  S.  Car.  397; 
right  to  a  part^  or  his  legal  representa-  Jeffries  v,  Allen,  29  S.  Car.  501. 
tives  paying  illegal  interest  to  a  na-  1.  Arkansas.  —  Arkansas,  etc.,  R. 
tional  bank  to  recover  back  double  the  Co.  v,  Harris,  62  Ark.  452. 
amount  so  paid,  is  a  statute  of  this  California,  —  Thurn  r.  Alta  Tel. 
character,  and  not  strictly  penal.    The  Co.,  15  Cal.  473. 

term  "  legal   representatives,"   there-  Connecticut.  —  Dickinson  v.  Potter,  4 

fore,  is  not  to  be  strictly  construed.  Day  (Conn.)  340. 

In  accordance  with   this  view  it  has  Georgia,  —  Conyers    v.    Postal    Tel. 

been   held    that    the    action    may    be  Cable  Co.,  92  Ga.  619;  Western  Union 

brought  by  the  debtor's  assignee  in  Tel.  Co.  v.  Nunnally,  86  Ga.  503. 

bankruptcy.     Crocker  t/.  Chetopa  First  Illinois,  —  Chicago,   etc.,   R.   Co.  v, 

Nat.  Bank,  4  Dill.  (U.  S.)  358,  6  Fed.  People,  24  111.  App.   562,  affirmed  120 

Cas.  No.  3,397;  Wright  v.  Greensburg  111.  667. 

First  Nat.  Bank,  8  Biss.  (U.  S.)  243,  8  Indiana,  —  Hadley  v.  Western  Union 

Alb.  L.  J.  115,  30  Fed.  Cas.  No.  18,078;  Tel.  Co.,  115  Ind.  191;  Western  Union 

Markson    v,   Kansas    City   First   Nat.  Tel.  Co.  v,  Bierhaus,  8  Ind.  App.  563; 

Bank,  16  Fed.  Cas.  No.  9,097;  Barbour  Fruchey  v,  Eagleson,  15  Ind.  App.  88. 

V,  National  Exch.   Bank,  45  Ohio  St.  See  also  Western  Union   Tel.   Co.  v, 

133;  Monongahela  Nat.  Bank  v.  Over-  Brown,  108  Ind.  538. 

holt,  96  Pa.  St.  327,  doubted  in  Osborn  Kansas,  —  Concordia  First  Nat.  Bank 

V,  Athens  First  Nat.  Bank,  175  Pa.  St.  v,  Rowley,  52  Kan.  394. 

494.    See  also    Bromley    v.   Smith.  2  Kentucky,  —  Henderson    Nat.   Bank 

Biss.  (U.  S.)  511,  4  Fed.  Cas.  No.  1,922.  v.  Alves,  91  Ky.  142;  Hickman  v,  Lit- 

Contra^  Barnett  v,  Muncie  Nat.  Bank,  tlepage,    2   Dana  (Ky.)  344;   Prior  v, 

2  Fed.  Cas.  No.  1,026,  affirmed  without  Lucas,  3  Bibb  (Ky.)  06. 

reference  to  this  point,  98  U.  S.  555;  Missouri.  —  Barnett  v.  Atlantic,  etc., 

Barnits  v,  Hamilton  First  Nat.  Bank,  R.  Co.,  68  Mo.  56. 

2  Fed.  Cas.  No.  1,034.  Massachusetts,  —  Brewer    v,  Crosby, 

An  AssifruM  for  the  Bsneflt  of  Grtditon  11  Gray  (Mass.)  29. 

is  not  entitled  to  sue  as  a  legal  repre-  Nebraska,  —  Lydick  v,  Palmquist,  31 

sentative.      Osborn    v,    Athens    First  Neb.  300;  Her  v,  Cronin,  34  Neb.  424. 

Nat.  Bank,  175   Pa.  St.  494.     Nor  is  a  New  Hampshire,  —  Craig  v,  Gerrish, 

i'udgment  creditor  entitled  so  to  sue.  58  N.  H.  513;  East  Kingston  v,  Towle» 

larrett  v,  Shelby ville   Nat.  Bank,  85  48  N.  H.  57;    Hall  v.  Brown,  54  N.  H» 

Tenn.  426.  495,  58  N.  H.  93. 

In    Tiffany    v.    National    Bank,    18  Pennsylvania,  —  Evans    v,    Hamey» 

Wall.    (U.    S.)   409,    the    action    was  17  Pa.  St.  460;  Miller  v.  Lock  wood,  17 
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BAfmal  to  Sfttiify  Mortgago  ol  Baeord.  —  The  proper  parties  to  a  penal 

action  for  a  failure  to  satisfy  a  mortgage  of  record  must  be 
determined  in  each  case  by  the  wording  of  the  local  statute.* 

2.  Defendant  —  a.  In  General.  —  A  penal  action  can  be 
brought  only  against  those  persons  who  are  comprehended  within 
the  language  of  the  statute,  strictly  construed.* 

Pa.  St.  248;    Baldwin  v.  Cash,  7  W.  conducted  upon  a  joint  or  co-operative 

&  S.  (Pa.)  425;    Mevay   v.  Eldmiston,  plan.     Phillips  v.  Meade.  75  111.  334. 

I  Rawle  (Pa.)  457;  Gault  v,  Dunbar,  i  Failure  of  flhariff  te  Lerjand  Eetum 

Phila.  (Pa.)  26,  7  Leg.   Int.  (Pa.)  15;  Ezaeutioii. —  Where     a    penal     sutute 

Heinrich  v.  Venter,  (Pa.   1885)  i  Atl.  provides  a  remedy  by  motion  against 

Rep.  598.  a  sheri£f  for  failure  to  levy  and  return 

Virginia,  —  Western  Union  Tel.  Co.  an  execution,  to  be  made  by  the  plain- 
er. Tyler,  90  Va.  297.  tiff  in  the  original  cause,  the  remedy  is 

United  States,  — Timberlake  v.  First  open  to  no  other  person,  as,  for  exam- 
Nat.  Bank,  43  Fed.  Rep.  231.  pie,  to  the  assignee  of  the  judgment. 

Who  Xay  Be  Party  Ijijnred.  —  ''We  moving  in  his  own   name.     Hicks  v. 

think   the.  terras  '  person  injured'  or  Gray,  25  Tex.  82;    Beaver  v.  Batte,  19 

'  aggrieved,'  in  the  common  language  Tex.  iii. 

of  statutes,  giving  rights  of  action  or  VnlawfU  Celebration  of   Marriage. — 

penalties  to  such  persons,  must  be  re-  Under  the  Act  of  1729  for  preventing 

garded  as  extending  only  to  such  per-  clandestine  marriages,  either  a  mother 

sons    as  are  immediately  injured  by  who  is  the  only  surviving  parent,  or 

the  very  act  prohibited,  or  by  some  di-  the  guardian   if  the  minor  has  one, 

rect  and  immediate  or  necessary  and  may  sue  to  recover  the  penalty  for  the 

natural  consequences  of  such  act;  and  illegal     celebration     of     a     marriage, 

that  persons  only  collaterally  or  inci-  Buchanan   v.   Thorn,    i    Pa.   St.    431. 

dentally  injured  by  such  act  are  not  Where  the  father  has  relinquished  par- 

ordinarily  regarded  as  coming  within  ental  control  over  his  minor  child  he 

the  purview  of  the  statute."     Hatch  v.  cannot  maintain  an  action  under  this 

Robinson,  26  Vt.  737.     See  also  Bos-  act.     Robinson  v,  English,  34  Pa.  St. 

well  V.  Robinson,  33  N.  J.  L.  273.  324. 

It  is  not  necessary  that  the  statute  1.  Alabama,  —  Grooms  v.  Hannon, 
should  designate  the  party  who  shall  59  Ala.  510.  Compare  Code  of  Ala- 
sue  by  name.  Giving  the  penalty  to  bama  1896,  §  1066. 
the  party  injured,  generally,  is  suffi-  Iowa,  —  Low  v.  Fox,  56  Iowa  221, 
ciently  explicit.  Thompson  v,  Howe,  cited  in  Kennedy  v,  Moore,  91  Iowa  39. 
46  Barb.  (N.  Y.)  287.  Kansas,  —  Curd   v,    Bown,    3    Kan. 

"The  Person  Interested."  —  Under  an  App.  553;  Coffman  v,  Hillard,  44  Kan. 

act  prescribing  the  duties  of  a  railroad  538;  Thomas  v.  Reynolds,  29  Kan.  304; 

company  in  the  maintenance  of  road  Perkins    v.    Matteson,   40    Kan.    165; 

crossings,  and  prescribing  a  penalty  Parkhurst  v,  Clyde  First  Nat.  Bank,  53 

for  a  breach  payable  to  **  the  person  Kan.  136. 

interested,"  the  lessee  of  a  farm  may  Minnesota,  — Galloway  v.  Litchheld, 

sue  for  any  breach  incurred  during  his  8  Minn.  188. 

occupancy.     Alabama,  etc.,   R.  Co.  S/.  Missouri.  —  Wood    v,    Ethridge,    62 

Ligon,  74  Miss.  176.  Mo.  App.  127. 

In  Collinson  &.   Newcastle,  etc.,  R.  Nebraska,  —  Daniels  v.  Densmore,  32 

Co.,  I  C.  &  K.  546,  47  E.  C.  L.  546,  the  Neb.  40. 

word  ''  owner  "  used  in  a  similar  stat-  9.  Burbank  v,  McDuffee,  65  Me.  135; 

ute  was  held  not  to  include  "  tenant."  Fretton   v,    Karcher,   77   Pa.   St.   423; 

AdnlterationofMilk.  — Act  111.,  March  Wells  v.  Homish,  3  P.  &  W.  (Pa.)  30; 

9,  1869,  entitled   **  An  Act  to  protect  Parry    v,   Croydon   Commercial    Gas, 

butter  and  cheese  manufactories  "  and  etc.,  Co.,  15  C.  B.  N.  S.  568,  109  E.  C. 

providing    a    penalty    for    supplying  L.  568. 

or  bringing  to  be  manufactured  milk  Celebrating    Marriage  with  Minor. — 

diluted  with  water,  gives  no  right  of  This  rule  is  applicable  in  actions  for 

action  to  a  person  engaged  in  making  penalties  against  those  who  unlawfully 

butter  and  cheese  on  his  own  account,  issue  licenses  to  marry  persons  under 

but  confines  the   remedy  to  factories  age,  or  who  celebrate  such  marriages. 
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maprs.  -—  A  penal  action  may  be  brought  against  a  minor  unless 
the  statute  conta^ins  an  exception  in  favor  of  such  persons.* 

SaofliTMn  of  Itotllroftdi  or  other  property  cannot  be  sued  for  penalties 
under  statutes  giving  causes  of  action  only  against  companies, 
owners,  and  the  like.^ 

"Other  Person."  —  The  term  "other  person,"  when  a  forfeiture 
of  merchandise  is  sought,  means  some  one  of  the  same  general 
class  as  those  described  by  the  words  with  which  it  is  associated. 
The  rule  noscitur  a  sociis  has  application.' 

b.  Actions  Against  Property.  —  In  a  proceeding  in  rem  to 
forfeit  goods  the  owner  of  the  goods  or  any  person  claiming  an 
interest  in  them,  though  not  nominally  a  party,  is  nevertheless 
substantially  a  party  to  the  action  and  may  appear  and  make 
defense.^ 

Alsup  V.  Ross,  24  Mo.  283;    Bishop  v,  ignating    the    offender    as  an  *'  indi- 

Marshall,  5  N.  H.  407;  State  v.  Baker,  vidual/'  persons  can  be  sued  only  as 

47  Miss.  88;    Maggett  v.  Roberts,  108  individuals  and  not  as  partnerships,  or 

N.  Car.  174.  as  members  of  partnerships  or  corpora- 

Vi^ntt    Diferimlnatioii    by    Insur&noe  tions.     Hargo  v.  Meyers,  2  Ohio  Cir. 

Companies.  —  Act  111.,  June  19,  1891,  in-  Dec.  543,  4  Ohio  Cir.   Ct.   Rep.   275. 

flicting  a  penalty  against  life-insurance  See  also  Martin  v.  M'Night,  i  Overt, 

companies  for  unjust  discriminations  (Tenn.)  330;    Williams    v,  Hendricks, 

in  business,  includes  companies  doing  115  Ala.  277. 

the  business  of  life  or  accident  insur-  HnsbaEd  and  Wife.  —  A  penal  action 

ance  on  the  assessment  plan  incorpo-  may  be  brought  against  a  husband  for 

rated  under  Act  June  23,1893.     West-  a     penalty     incurred     by     his    wife, 

ern  Mut.  L.  Assoc,  v.   People,  73  111.  whether  brought  before  or  since  the 

App.  496.  Married  Women's  Act.     Excise  Com* rs 

Corporationi.  —  The  word  **  person  **  v.  Keller,  20  How.  Pr.  (N.  Y.  Supreme 

used  in  penal  statutes  in  defining  those  Ct.)  280,  citing  Hasbrouck  v.  Weaver, 

against    whom    the    action     may    be  10  Johns.  (N.  Y.)  247.    See  also  Phila- 

brought  does  not  include  corporations,  delphia  v,  McCafifrey,  2   Ashm.   (Pa.) 

since  the  guilty  intent  generally  neces-  164,  wherein  it  was  held  that  coverture 

sary    cannot    be  attributed   to    them,  was  a  good  plea    in   a  penal  action 

Androscoggin    Water    Power    Co.    v.  against  a  married  woman. 

Bethel  Steam  Mill  Co.,   64  Me.  441;  Sureties  on  an  Official  Bond  are  liable 

Cumberland,  etc.,  Canal  Corp.  v.  Port-  foraper-centum  penalty  of  the  amount 

land,  56  Me.  77.     Contra^  Tompkins  v,  of  delinquency  given  by  statute  against 

Butter^eld,  25  Fed.  Rep.  556.  an   officer   who    wron^uUy   withholds 

An  act  imposing  a  penalty  upon  the  public   funds.     Tappan  r.   People,   67 

owner,  agent,  or  superintendent  of  a  111.  339,  followed  in  Jerauld  County  v, 

manufaciuring  establishment  does  not  Williams,  7  S.  Dak.  196.     See  also  arti- 

include  corporation  owners,  since  the  cle  Official  Bonds,  ante^  p.  83. 

act  otherwise  reaches  them  by  impos-  1.  Upshur  v.  Pace,  15  Tex.  531,  cited 

ing    a  penalty   upon   their  agents  or  with  approval  in  Jones  v,  Lee,  86  Tex. 

superintendents.     Benson  v.  Monson,  25;  Laughter  ?'.  Seela,  59  Tex.  177. 

etc.,  Mfg.  Co.,  9  Met.  (Mass.)  562.  2.  U.  S.  v,  Harris,  85  Fed.  Rep.  533; 

Member  of  Aisociation.  -r-  Under  an  act  U.  S.  v.  Harris,  78  Fed.  Rep.  290;  Mis- 

which   provides  that  **  whoever  shall  souri,  etc.,   R.  Co.  v.  Stoner,  5  Tex. 

knowingly  sell,  supply,  or  bring   ♦  ♦  ♦  Civ.    App.    50;    Schloss    v.   Atchison, 

to    any   cheese    manufactory    in    this  etc.,  R.   Co.,  85  Tex.  601 ;    Gulf,  etc., 

state  "  diluted  milk  shall  be  liable  for  R.  Co.  v.  Dwyer,  84  Tex.  194. 

a  certain  penalty,  an  action  may   be  3.  U.  S.  v,  1,150}  Pounds  of  Cellu- 

brought  against  one  of  the  members  of  loid,  $2  Fed.  Rep'  627,  citing  Newport 

an  association  conducting  such  a  fac-  News,  etc.,  Co.  v,  U.  S.,  22  U.  S.  App. 

tory.     Bridenbeker  v.  Hoard,  32  How.  148,  and    17    Am.  and   Eng.  Ecyc.   of 

Pr.  (N,  Y.  Supreme  Ct.)  289.  Law  (ist  ed.)  280. 

Partnership.  —  Under  a  statute  des-  4.  Boyd  v,  U.  S.,  116  U.  S.  616;  The 
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c.  Participators  in  Penal  Act  —  Atti  oi  Afwu  ui  iwvwiu.  — 

Most  penal  actions  will  lie  only  against  one  who  participates 
directly  or  indirectly  in  the  breach  of  the  statute.     The  rules 

which  govern  the  civil  liability  of  masters  for  the  acts  of  their 
servants,  of  principals  for  the  acts  of  their  agents,  and  the  like,  are 
inapplicable.^ 

A«tloBf  tn  1— idUl  tutmttf.  —  This  rule  that  the  defendant  is  not 
liable  for  acts  of  servants  does  not  apply  where  the  penalty  is 

Mary  Anae,  i  Ware  (U.  S.)  104,  disHn^  Allen  (Mats.)  59;    Goodhue  v,  Dix,  a 

guishing  The  Louiietta,  2  Gall.  (U.  S.)  Gray  (Mass.)  iSi. 

307,   and    The    St.   Jago  de   Cuba,   o  Mississippi. —  ^liMm    v.   Brister,    35 

Wheat.  (U.  S.)  400;  Bom  v.  Com..  76  Miss.  391. 

Va.  089;  Com.  V,  Intoxicating  Liauors,  New  Jersey,  —  Roeber    v.    Society* 

133  Mass.  S;  Com.  v.  Reed,  162  Mass.  etc.,  47  N.  J.  L.  237. 

215.  New  York,  —  Westchester  County  r. 

FroestdlafS   udsr   V.  8.  OonflsoatlM  Dressner,  23  N.   Y.  App.    Div.    215; 

Asts.  — -  The  owner  of  the  property  is  Verona  Cent.  Cheese  Co.  v.  Murtaugh, 

entitled  to  appear  and  contest  in  an  ac-  50  N.  Y.  314,  4  Lans.  (N.  Y.)  17;  Clark 

tion  in  rem  under  the  Confiscation  Act  v.  Metropolitan  Bank,  3  Duer  (N.  Y.) 

of  July  17, 1862,  although  he  is  an  enemy  241;  Monnet  v,  Merz,  127  N.  Y.  151. 

when    the    libel  is  filed    and    resides  Tennessee,  —  Porter  v,  Vance,  14  Lea 

within    the    Confederate    lines.     Mc-  (Tenn.)629. 

Veigh  v.  U.  S.,  II  Wall.  (U.S.)  259;  T/xAr.  —  Texas,  etc.,  R.Co.  v.  Bam* 

Windsor  v.  McVeigh,  93  U.  S.  274.  hart,  5  Tex.  Civ.  App.  6oi. 

In  actions  under  these  Confiscation  West   Virginia,  —  Hall    v,   Norfolk* 

Acts  lienors  of  the  property  seized  are  etc.,  R.  Co.,  44  W.  Va.  36. 

not  entitled  to  intervene,  as  the  pro-  United  States, —  U.  S.  t^.  Halberstadt, 

ceedings  and  judgment  thereunder  do  Gilp.  (U.   S.)  262,   26  Fed.  Cas.   No. 

not  affect  their  rights,   but  only  the  15,276;  U.  S.  v,  Beaty,  Hempst.  (U.  S.> 

interest    of    the    owner.     Marcuard's  487,  24  Fed.  Cas.  No.  14,555:    U.  S.  r. 

Claims,  20  Wall.  (U.  S.)  114,  note,  cit-  Moore,  2  Bond  (U.  S.)  34;  Schreiber  v, 

ing  Bigelow  r.  Forrest,  9  Wall.  U.  S.)  Sharpless,  6  Fed.  Rep.  175. 

339.  and  Dav  v,  Micou,  18  Wall.  (U.  S.)  England,  —  Miles  v,  Mcllwraith,  h, 

156.    See  also  Avegno  v.  Schmidt,  113  R.  8  App.  120;   Cooper  v.  Slade,  6  H. 

U.  S.  293;   Shields  v,  Schiff,  124  U.  S.  L.  Cas.  746;    Atty.-Gen.  v.  Riddle,  % 

351.  Cromp.  &  J.  493;  General  Steam  Nav. 

For  a  full  discussion  by  Story,  J.,  of  Co.  v,  Morrison,  13  C.  B.  581,  76  E.  C. 

thissubject,  the  manner  of  intervening,  L.  581;    Dickenson  v,  Fletcher,  L.  R.  9 

its  effect,  etc.,  see  U.  S.  v,  422  Casks  C.  P.  i. 

of  Wine,  i   Pet.  (U.  S.)  547,  quoted  in  Contra,  —  Davis  v.  Bemis,  40  N.  Y. 

North  Carolina  v,  Vanderford,  35  Fed.  453,  note;    U.  S.  v,  Thomason,  4  Biss. 

Rep.  282.  (U.  S.)  99«  28  Fed.  Cas.  No.    16,478; 

1.  Alabama,  «-  Smith   v.  Causey,   22  Bayles  v,  Newton,  50  N.  J.  L.  549. 

Ala.  568;    Russell  v,  Irby,  13  Ala.  131;  Indtpandtnt     Contractor.  —  One    em> 

Williams  v,  Hendricks,  115  Ala.  277.  ploying  an  independent  contractor  for 

Illinois,  —  Whitecraft  v,  Vanderver,  the  performance  of  work  is  not  liable 

12  111.  235;    Watkins  v.  Gale,  13  III.  for  penalties  incurred  by  the  acts  of 

15a;   Cushman  v,  Oliver,  81  111.  444;  such    contractor   or    his    emplovees. 

Satterfield  v.  Western  Union  Tel.  Co.,  Williamsport    v,   Williamsport    Water 

23  111.  App.  446,  citing  Cushing  v.  Dill,  Co.,  7   Pa.  Dist.  Rep.  206.     See  also 

3  111.  460.  Caldwell  v.  Pre-emption.  74  111.  App.  32. 

Indiana,  ^  State  v,  Pittsburgh,  etc.,  Xotaial  to  SBttr  iatiiflsotioB  ol  mort^ 

R.  Co.,  135  Ind.  578.  fY^  —  ^^    ^'^^    ^^^^    ^^    Renfro    r. 

Kentucky,  —  Paducah,  etc.,  R.  Co.  v,  Adams,  62  Ala.  302,  that  a  penalty  for 

Com.,  ^Ky.  1896)  33  S.  W.  Rep.  822.  failure  to  satisfy  a  mortgage  given  to 

Maine,  —  State    v.    Consolidated  a  partnership  as  mortgagee  might  be 

European,  etc.,  R.  Co.,  67  Me.  479.  brought  against  all  the  partners  irre- 

Massaekusetts,  —  Heath    v.    Cook,   7  specUve  of  knowledge  of  the  traos- 
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rather  damages  to  compensate  an  injured  party  than  punishment 
for  a  public  offense.^ 

PisaltiM  AfiOait  Tnwt«M  ui  Bztratm.  —  Under  acts  which  inflict 
penalties  upon  trustees  of  corporations  or  executors  of  wills  for 
neglect  or  failure  to  perform  their  duties  according  to  law,  suit 
can  be  brought  only  against  such  trustees  or  executors  as  have 
participated  in  the  offense.' 

•ututorj  ProTidoBs.  —  Statutes,  however,  frequently  fix  liability 
upon  persons  regardless  of  their  participation  in  the  act ; '  and  in 
suits  against  property  for  its  forfeiture  or  the  recovery  of  its  value, 
the  ordinary  rules  of  civil  liability  are  applied.* 

action.  Distinguished  in  WiUiams  v.  of  Distilled  Oil,  6  BUtchf.  (U.  S.)  174; 
Hendricks,  115  Ala.  377.  Bush  v.  U.  S.,  34  Fed.  Rep.  017;   The 

1.  Bryan  v,  Adler,  97  Wis.  134.    See    Schooner  Industry,  i  Gall.  (if.  S.)  114; 


also  cases  cited  above  as  contra.  The  Schooner  Harmony,  i  Gall.  ^U* 

1.)  123;  The  Palmyra,  la  Wheat.  (U. 
196,  affirmed  ai  N.  Y.  361,  approved  in    S.)  i;    U.  S.  v.  Hutchinson,  i  Haslc. 


8.  Boughton  t^.  Otis,  39  Barb.  (N.  Y.)    S.)  133;  The  Palmyra,  I3  Wheat. 


McHarg  v,  Eastman,  7  Robt.  (N.  Y.)  (U.  S.)  146,  36  Fed.  Cas.  No.  15.431; 

140,  and  Shaler,  etc..  Quarry  Co.  v,  U.  S.  v.  The  Steamship  The  Queen,  11 

Bliss,  37  N.  Y.  397;    Hill  v.  Davis,  4  Blatchf.  (U.  S.)  416,  37  Fed.  Cas.  No. 

Mass.  137.  16,108;    U.  S.  V,  Baker,  5  Ben.  (U.  S.) 

Vkilvre  of  litentor  te  Satisfy  Mertgag*  251,  34  Fed.  Cas.    No.    14,500;    The 

of  Booord.  —  One  of  two  executors  who  Yacht  Wanderer,  i  Sprague  (U.  S.)  515, 

wantonly  and  obstinately  refuses   to  39  Fed.  Cas.  No.  17,139;  Strohm  v.  U. 

join  in  satisfying  a  mortgage  of  record  S.,  Taney's  Dec.  (U.   S.)  413,  33  Fed. 

is    liable    to    the    penalties    therefor  Cas.  No.  13,539;    U.  S.  v.  Curtis,  16 

provided    by  Act  Pa.,   May  38,  1715.  Fed.  Rep.  184;   The  Meteor,  17  Fed. 

Crawford  v.  Simon,  159  Pa.  St.  585.  Cas.  No.  9,498;   Atly.-Gen.  v,  Siddon, 

S.  Dudley  v.  Sautbine,  49  Iowa  650;  i  Cromp.  &  J.  330;  Graham  v,  Pocock, 

Roberge  v,  Burnham,  134  Mass.  377;  L.  R.  3  P.  C.  345;    Ranston  v,  Etter- 

Com.  V,  Emmons,  98  Mass.  6;  Fruchey  idge,  3  Chit.  Rep.  373   18  E.  C.  L.  333. 

V,  Eagleson,  15  Ind.  App.  88;   Spring  Contra.  —  U.  S.  v.  The  Stadacona,  37 

Valley  v.  Henning,  43  111.  App.  159;  Fed.  Cas.  No.  16,371;  The  Saratoga,  15 

Batchelder  v,  Kelly,  10  N.  H.  436,  34  Fed.  Rep.  383,  9  Fed.  Rep.  333. 

Am.  Dec.  174.  Bioopaons.  —  The  owner  of  goods  is 

Alligatioas   aid   Proot  —  In    actions  not  liable  where  the  illegal  act  or  use 

under  such  statutes  allegations  which  is  that  of  mere  strangers  having  no 

attribute  the  disregard  of  duty  to  the  authority  of  any  kind  over  the  goods, 

defendant  are  substantiated  by  proof  Peisch  v.  Ware,  4  Cranch  (U.  S.)  363; 

that  the  act  was  that  of  his  servant  or  U.  S.  v.   Schooner  Kitty,  Bee  Adm. 

agent.     Draper  v.  Fitzgerald,  30  Mo.  353.  36  Fed.  Cas.  No.  15,537;    U.  S.  r. 

App.  518.    See  generally  article  Prin*  The  Schooner  Sarah  B.  Harris,  4  Cli£f. 

ciPAL  AND  Agent.  (U.  S.)  147;  651  Chests  of  Tea  v.  U.  S., 

4.  Com.     V.     Ceruin    Intoxicating  i  Paine  (U.  S.)  499;  The  Waterloo,  B. 

Liquors,  107  Mass.  396;   Com.  v,  Cer-  &  H.  Adm.  114;    U.  S.  v,  Randall,  i 

tain   Intoxicating  Liquors,  163  Mass.  Sprague  (U.  S.)  546,  37  Fed.  Cas.  No. 

43;   Colon  V,  Lisk,  13  N.  Y.  App.  Div.  16,119;  U.  S.  v.  Certain  Diamonds,  30 

19S^  affirmed  153  N.  Y.  188;    Boggs  v.  Fed.  Rep.  364;    Lady  Essex,  39  Fed. 

Com.,  76  Va.  989;   Stockwell  v,  U.  S.,  Rep.  765;    U.  S.  v.  Two  Hundred  and 

i3Wall.  (U.  S.)53i»3CliflF.(U.  S.)384,  Eight  Bags  of  Kainit,  37  Fed.   Rep. 

Field,   Miller,  and  Bradley,  JJ.,  dis-  336;    U.  S.  v.  i,i5oi  Pounds  of  Cellu- 

senting;  Dobbins's  Distillery  v,  U.  S.,  loid,  83  Fed.  Rep.  637.    See  also  Ham 

96  U.  S.  305;    Harmony  v,  U.  S.,  3  v.  M'Claws,  i  Bay  (S.  Car.)  93. 

How.  (U.  S.)  310;  The  Three  Friends,  Nor  is  this  rule  applied  to  owners  of 

166  U.  S.   i;    U.  S.  V.  The  Schooner  goods  found  on  vessels  captured  for 

Little  Charles,  i  Brock.  (U.  S.)  347;  blockade  running,  where  such  owners 

U.  S.  V,  Twenty  Cases  of  Matches,  3  are  not  engaged  in  any  way  in  the  un- 

Biss.  (U  S.)  47;  U.  S.  V.  Seven  Barrels  lawful  act.    U.  S.  v,  Guillem,  11  How. 
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Public  OffloialB;  —  Even  in  the  absence  of  such  statute  it  has  been 
held  that  public  officials  may  be  sued  for  penalties  incurred  by 
the  acts  of  their  deputies.* 

3.  Joinder  of  Parties  —  a.  Plaintiffs  —  informon  Xay  Kot  Join.  — 
Two  or  more  persons  may  not  join  as  plaintiff  informers  in  a  penal 
action  unless  expressly  authorized  by  law.* 

Joinder  of  Parties  AggrioTod.  —  Where  the  right  to  sue  is  given  to 
the  party  aggrieved,  those  who  have  suffered  a  joint  injury  may 
unite  as  plaintiffs.' 

Distinction  Between  Semedial  and  Penal  Aotions.  —  Where  the  statute 
giving  the  right  to  sue  to  the  party  aggrieved  is  strictly  penal,  it 
is  unnecessary  for  all  those  jointly  injured  to  unite  in  bringing 
the  action.*  On  the  other  hand,  if  the  object  of  the  statute  is 
primarily  to  benefit  the  party  aggrieved,  it  seems  that  those 
jointly  injured  must  bring  a  joint  action,  as  the  penalty  is 
indivisible.* 

Qui  Tarn  Actions.  —  In  a  qui  tarn  action  the  state  or  other  for  whom 
the  defendant  sues  as  well  as  for  himself  is  not  a  proper  party  to 
the  suit  and  should  not  join  as  plaintiff.^ 

(U.  S.)  47,  2  Wheat.  (U.  S.),  Appendix,  Guardians  of  Poor  v.  Franklin.  3  C.  P. 

37,  and  cases  cited.  Div.  377]. 

1.  Esty   V,   Chandler,  7  Mass.  465;  S.  Fowler  v,  Frisbie,  3  Conn.   320; 

Hobe  V,  Swift,  58  Minn.  84;  Miller  v.  Fowler  v.  Tultle,  24  N.  H.  9;  Ferrett  v. 

Lockwood,  T7  Pa.  St.  248;  Overholtzer  Atwill,  i  Blaichf.  (U.  S.)  151. 

V.  McMichael,  10  Pa.  St.  139;  Peshall  v,  Hnsband  and  Wifo.  —  An  action  to  re- 

Layton,  2  T.  R.  712,  512;  Woodgate  v.  cover  the  statutory  penalty  for  failure 

Knatchbull,    2    T.    R.    148;    Bowning  to  enter  satisfaction  of  a  mortgage  on 

V.  Goodchild,  2  W.  BI.  907.     See  also,  record  is  properly  brought  in  the  name 

as  to  an  act  of  a  clerk  not  a  deputy,  of  both  husband  and  wife  where  the 

Phoenix  Ins.  Co.  v.  Bohman,  28  Neb.  note  and   mortgage  were    signed    by 

251;  Wood  V.  Farnell,  50  Ala.  546.  both,  and   the  mortgage   recites   that 

Contra,  —  Under  the  English  Sheriflf's  the  property  conveyed  therein  belongs 

Act,  1887,  §  29,  which  names  the  sheriff  to  both.      Thomason    Grocery   Co.  v, 

and  under-officers  distributively,  each  Mitchell,  114  Ala.  315. 

is  liable  for  his  own  acts  alone.     Lee  z/.  4,  Forbes    v.    Davison,    11   Vt.   660; 

Dangar,  (1892)    2    Q.   B.   337;    Bagge  Phillips  v.    Bevans,  23  N.  J.  L.  373, 

V.  Whitehead,  (1892)  2  Q.  B.  355.     See  wherein  the  court  said:   *'  It  is  not  an 

also  Shoppee  v.  Nathan,  (1892)  i  Q.  B.  action  to  restore  to  the  party  the  usuri- 

245.  ous  interest  which  has  been  exacted 

9.  Hill  V,  Davis,  4  Mass.  137;    Fow-  from  his  necessities,  but  it  is  for  a  pen- 

ler  V.  Tutlle.  24  N.  H.  9;  Com.  v.  Win-  alty  imposed  as  a  punishment  for  the 

Chester,  3  Clark  (Pa.)  34,  4  Pa.  L.J.  violation  of  a  public  law.     In  this  pen- 

371;  Ferrett  v,  Atwill,  i  Blatchf.  (U.  S.)  ally  joint  borrowers  have  not  necessa- 

151.  rily  a  joint  interest  and  need  not  bring 

Statutory  Provisions.  — Where  the  stat-  a  joint  action." 

ute  gives  the  right  to  sue  to  '*  any  5.  Edwards  v.   Hill,  11  111.  22.     But 

person  *'  and  a  general  law   provides  see  Thomas  v,  Reynolds,  29  Kan.  304. 

that  the  singular  number  used  in  stat-  6.  Martin  v,  Martin,  5   Jones  L.  (N. 

utes  may  be  read  in  the  plural  also,  or  Car  )  349  [distinguisAini^  Harrington  v, 

when  a  statute  makes  use  of  the  expres-  McFarland,  Conf.  Rep.  (N.  Car.)  408]; 

sions  "  person    or  persons  "   and   the  Blessington  v.  Com.,  (Pa.  1888)  14  Atl. 

like,  two  or  more  may  sue  as  plaintiffs.  Rep.  416. 

Wells  V.  Cooper,  57  Conn.  52;  Chaput  In  Oonnoeticnt  the  doctrine  was  estab- 

V.    Robert,    14  Ont.  App.   354   [ctiing  lished  by  early  cases  that  the  state  or 

Myers  v.  Baker,  3  H.  &  N.  802;  Brad-  other  party  for  whom  the  plaintiff  in 

laugh  V.   Clarke,   L.  R.  8   App.  354;  the ^»» /0/»  action  sues  must  be  joined. 
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b.  Defendants  —  Orastr«cti«m  ol  tutttttt.  —  The  joinder  of  parties 
defendant  in  penal  actions  is  governed  by  the  rules  of  law  appli- 
cable in  actions  fx  delicto  and  prosecutions  for  crime.  It  must 
depend  upon  the  construction  of  the  particular  statute  whether 
every  party  connected  with  its  violation  must  be  severally  pun- 
tshed,  or  whether  only  one  penalty  is  recoverable  from  them  all.* 

As  im  A«ii«M  b  Dtlkt*. — Where  the  latter  construction  is  the  proper 
one,  and  there  are  several  offenders,  they  may  be  sued  either 
jointly  or  severally  for  the  single  penalty  as  in  actions  ex  delicto.^ 

Dickinson    v.    Potter.   4  Day  (Conn.)        OoMtraotlon  of  tUtute.  —  '*  It  is  plain 

340;   Houghton   r.    Havens,   6    Conn,  that  an  action  of  debt  on  a  penal  stat- 

3p5;  fsher   v.   Carrier,  not  reported,  ute  will   not  lie  against    several    for 

aifJ  in  Houghton  v.  Havens,  6  Conn,  what  in  law  is  a  separate  o£fense  in 

307;  Blydenburgh  v.  Miles,  39  Conn.  each.     But  when  the  act  which  is  made 

4&I;  Bradley  v.  Baldwin,  5  Conn.  288,  an  offense  is  in  its  nature  single,  and 

wherein  the  court  said:    **  The  princi-  is  one  which  cannot  be  severed,  then 

pal  qoesuon  before  the  court  involves  the  penalty  shall  be  only  single,  and 

a  mere  point  of  practice,  long  and  uni-  although  several  persons  join  in  com- 

formly  settled.     If  the  exigencies  of  mitting  it,  it  still  continues  but  one 

the  case  demanded  it,  and  the  question  offense.     Marsh  v,  Shute,   i   Den.  (N. 

were  open,  I  should  incline  to  the  opin-  Y.)  230;    Ingersoll  v.  Skinner,  i  Den. 

Una    that    the    action  of  the   plaintiff  (N.  V )  540.    This  question  has  some- 

might  have  been  sustained  in  the  name  times  turned  upon  the  nature  of  the 

of  the  informer  only;  but  on  this  sub-  offense,  without  regard  to  the  terms  in 

ject  I  express  no  decided  judgment.'*  which  the  penalty  is  imposed  in  the 

1m    KtBtMkj,    where    the    common-  statute,  as  in  the  case  of  Rex  v,  Clark, 

wealth  is  entitled  to  a  moiety  of  the  2  Cowp.  610.    A  better  criterion,  per- 

penalty  it  may  join  with  the  informer  haps,  is  the  apparent  intention  of  the 

as  plaintiff  in   the   action.     Perrit    v,  legislature  to  be  collected    from   the 

Crouch,  5  Bush  (Ky.)  201.  statute,  upon  which  the  prosecution  is 

L  Bskt    il    O0Bftnuti«m.  —  For    the  founded,  which  was  the  principle  acted 

construction  of   various  statutes    and  upon  in  the  case  of  Partridg  v.  Nay  lor, 

the     roles     of     construction    adopted  Cro.  Eliz.  480."     Palmer  v.  Conly,  4 

the  following  rases:  Den.  (N.  Y.)  374,  affirmed  2  N.  Y.  182. 


Cmautticut,  —  Curtis  v,   Hurlburt,  2  %,  Illinois. — Jacksonville     v.      Hoi- 

Coon.  309.  land,    19   III.   271.     See  also    Indiana 

.Wtr  Hampskirt.  —  Tracy  v.  Perry,  5  Millers*  Mut.  F.  Ins.  Co.  v.  People,  65 

N.  H.  S04.  III.  App.  355,  affirmed  170  111.  474. 


Sew    York.  —  Marsh     v.    Shute,    i  Mtune.  —  Allen  v,  Leigh  ton,  87  Me. 

Den.  (N.  Y.)  230;    Palmer  v.  Conly,  4  206;  Frost  v.  Rowse,  2  Me.  130. 

Den,    (N.    Y.)    374,    affirmed   without  Massachusetts.  —  Boutelle  r.  Nourse, 

ofMQtoa  in  2  N.  Y.  182.  4  Mass.  431;    Burnham   v.  Webster,  5 

VermofU.  —  Slack   v.   Gibbs,   14  Vt.  Mass.  266. 

357.  New  Jersey,  —  Bayles  v.  Newton,  50 

Umittd  States.  —  U.  S.  v.  Babson,  i  N.  J.  L.  549. 

Ware  (U.    S.)  450.   24  Fed.  Cas.   No.  AVwr  Hampshire.  —  Powers  v.  Spear. 

14.489.  3  N.  H.  35;  Brown  v.  Hoit,  Smith  (N. 

CsMsda.  —  Drake  v.  Preston.  34  U.  H.)  53. 

CO.  B.  257:    Metcalf  v.  Reeve,  9  U.  New  York.  —  Warren  v.  Doolittle.  5 

C.  y.  B.  263:  Chaput  V.  Robert,  14  Ont.  Cow.  (N.  Y.)  678:  Ingersoll  v.  Skinner. 

App.  354.  I  Den.  (N.  Y.)  540;  Hall  v.  McKechnic. 

ArnxUsuJ.  "  Rex    V.  Clark,   2  Cowp.  22  Barb.  (N.  Y.)  244;    People  v.  Kolb, 

6fo;    Rex   v.    Bleasdale,  4  T.   R.  809;  3  Abb.  App.  Dec.  (N.  Y.)  529.  3  Keyes 

Blaraard  r.  Goatling.  2  East  569;  Hardy-  (N.  Y.)  236;    People  v.  Girard.  73  Hun 

•an  r.  Wbitaker.  2  East  573.  note  a,  (N.  Y.)  457,  145  N.  Y.  105. 

BoU.  K.  P.  189:   Reg.  V.  LiiUechild,  L.  United    States.  —  State     v.     Kansas 

R.  6  Q.   B.    993:    King  v.  Share,  3  Q.  City,  etc.,  R.  Co.,  32  Fed.  Rep.  722. 

BL  31.    43    £.    ^-   I'*  617;    Partridg   v.  England,  —  Reg.   v.  Dean,   12  M.  & 

liaylor.  Cro.  Ellx.  4^0.  W.  39. 
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VU  DSCLABATIOK,    IVFORKATIOV,    PBTITIOV,    OE    COXFLADTT — 

1.  Formal  Allagationi — a.  In  General — Ubma  BvIm  of  FUadUf . — 
With  respect  to  formal  allegations  the  pleadings  in  penal  actions 
are  governed  in  modern  times  by  the  liberal  rules  applicable  to 
civil  actions  generally.^ 

Form  of  Btmtdy.  —  It  has  been  held  that  the  bringing  of  an  indict- 
ment instead  of  a  penal  action  is  a  mere  formal  error,  and  not 
ground  for  reversal,  if  no  different  judgment  could  be  rendered 
upon  conviction.* 

b.  Alleging  Nonpayment  and  Damage.  —  In  actions  other 
than  those  for  the  recovery  of  double  damages  and  the  like,  it  is 
unnecessary  to  allege,  as  in  ordinary  actions  of  debt,  that  the 
amount  due  is  unpaid,*  or  that  the  plaintiff  has  been  damaged  in 
any  amount  by  the  detention  of  the  penalty.* 

c.  Declaring  Qui  Tam.  —  Penal  actions  properly  denomi- 
nated qui  tam  may  nevertheless  be  brought  by  the  informer  in  his 
own  name,  according  to  some  authorities  which  take  the  view  that 
it  is  not  necessary  tnat  he  should  declare  qui  tam.^ 

L  Fish   V,   Manning,  31   Fed.   Rep.  See  also  Shanklin  v.  Gray,  iii  Cal.  88; 

340;    U.  S.  r.  One  Distillery,  4  Biss.  Bayard  v.  Smith,  17  Wend.  (N.  Y.)  89. 

(U.  S.)  26;    Berry  v.  Stlnson,  23  Me.  Szeeution  8alo  Withont  Kotioo. — Under 

140;    Hamer  v,   Eldridge,    171    Mass.  Code  Iowa,  §  3081,  which  provides  that 

250;  Brooks  V.   King,  i  Jones  L.  (N.  an  officer  selling  property  on  execution 

Car.)  45.  without  legal  notice  "  shall  forfeit  one 

8.  Kansas  City,  etc.,  R.  Co.  v.  State,  hundred  dollars  to  the  defendant  in 
63  Ark.  134  See  also  St.  Louis,  etc..  execution,  in  addition  to  the  actual 
R.  Co.  V.  State,  55  Ark.  200;  State  v,  damages  sustained  by  either  party,"  in 
Warnke,  48  Mo  451;  State  v.  Schiena*  order  to  recover  the  penalty  the  plain- 
man,  48  Mo.  479;  State  v.  Thompson,  tiff  must  allege  and  prove  actual  dam* 
10  La.  Ann.  12a,  citing  State  v,  age.  Enfield  v,  Blyler,  67  Iowa  295; 
Thomas,  12  Rob.  (La.)  48,  and  State  v,  Coffey  v.  Wilson,  65  Iowa  270. 
Linton,  3  Rob.  (La.)  55.  See  further  Whoro  Penalty  It  Oivon  to  Party  Ag* 
State  V.  Williams,  7  Rob.  (La.)  252.  griorod.  —  '*  In  an  action  of  debt  for  a 

S.  Western  Union  Tel.  Co.  v.  Young,  penalty  given  by  statute  to  a  common 

?3  Ind.  118;  Baldwin  v,  Henderson,  4  informer,  no  damages  are  given  for  the 
1.  C.  Q.  B.  361;  Church  v,  Richards,  detention  of  the  debt,  as  the  plaintiff 
6  U.  C.  Q.  B.  56a.  has  no  right  to  the  penalty  until  he 
4.  Williams  v,  Bowdin,  ^8  Ala.  128;  bringshisactlon,  and  consequently  can 
Barkhamsted  v.  Parsons,  3  Conn,  i;  sustain  no  damage  by  its  previous  de- 
Houston,  etc.,  R.  Co.  V,  State,  61  Tex.  tention.  But  in  an  action  for  a  penalty 
342;  Frederick  r.  Lookup,  4  Burr.  2021;  given  by  statute  to  the  party  grieved 
Cuming  v,  Sibly,  4  Burr.  2489.  See  damages  are  recoverable;  for,  in  this 
also  Gulf,  etc.,  R.  Co.  r.  Dwyer,  84  case,  the  penalty  being  given  by  wav 
Tex.  194;  Clearwater  Bank  r.  Kur-  of  compensation  to  the  party  injured, 
konski,  45  Neb.  5.  the  plaintiff  is  damnified  by  the  deten- 
EAwt  of  Siiek  Alligation.  —  That  an  tion  of  it  before  action  brought;  and  if 
allegation  for  nominal  damages  is  con-  it  were  otherwise,  the  remedy  might 
tained  in  the  pleading  will  not,  how-  prove  inadequate."  2  Tidd*s  Pr.  (4th 
ever,  vitiate  it,  but  it  may  be  consid-  Am.  ed.)  880.  To  the  same  effect  see 
ered  as  mere  surplusage  or  dropped  Ritchie  v.  Shannon,  2  Rawle  (Pa.)  196 
out  by  amendment.  Indiana  Millers'  [ciHng  Norris  v,  Pilmore,  i  Yeates  (Pa.) 
Mut.  F.  Ins.  Co.  V,  People,  65  111.  App.  408];  College  of  Physic  v,  Harrison,  9 
355.  o.ffirmed  170  lU.  474;  Galena,  etc.,  B.  &  C.  524,  17  E.  C.  L.  433,  4  M.  ft  R. 
R.  Co.  V.  Appleby,  28  111.  283;  Dowd  404. 

V,  Sea  well,  3    Dev.  L.  (N.  Car.)  185;  ft.  Seward  r.  Beach,  29  Barb.  (N.  Y.) 

Everts  v.  Allen,  i  D.  Chip.  (Vt.)  116.  239;  Martin  v,  Martin,  5  Jones  L.  (N. 
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—  Such  an  alleeation,  being  entirely  unnecessary,  will 
not  render  the  pleading  bad  though  the  party  for  whom  the 
informer  must  sue  is  wrongly  given.  It  may  be  rejected  as 
surplusage.^ 

Wtert  AU  if  VMiltj  Bmi  v«t  «•  to  ttsto.  —  It  has  been  said  not  to  be 
proper  to  declare  qui  tarn  where  a  moiety  of  the  penalty  goes  to 
any  person  or  body  politic  other  than  the  sovereign  or  state.* 

Mmkm  kf  Ftttj  Afffloffd.  —  Where  the  penalty  is  applied  one-half 
to  the  use  of  the  informer  and  the  other  half  to  the  use  of  the 
party  aggrieved,  the  latter  may  bring  an  action  in  his  own  name 
to  recover  the  whole  penalty,  and  need  not  declare  qui  tam^ 

VdpalHr  AortoM  ui  AttioM  kf  tko  Stoto.  —  Where  the  action  is  brought 
by  the  state,  or  by  one  to  whom  the  whole  penalty  is  to  go, 

C*^-)  346  \iisHttgmsking  Harrington  r.  issue,  such  an  affidavit  mast  show  the 

McFarUod,  Conf.  Rep.  (N.  Car.)  408];  character  in  which  the  plainiiff  sues. 

HarreU   c.  Warren,   100  N.   Car.   259  "  The  proper  title  of  the  cause  should 

\HHmg  Peebles  ».  Newsom,  74  N.  Car.  be  in  the  affidavit,  and  I  apprehend  the 

473];  Lynch  r.  Steamer  Economy,  vj  proper    description    of    the    cause    is 

Wis,  69;    Drake  v.  Preston,  34  U.  C.  that  the  plaintiff  sued  not  for  himself 

O.  B.  257;  Rex  r.  Lovet,  7  T.  R.  148;  alone,  but  in  this  case  for  the  Queen 

CoUefe  of  Physicians  v,  Salmon,  i  Ld.  as    well    as    himself."     Robertson   v, 

Raym.  68a    See  also  Croucher  v.  Col-  Orchard,  4  Ont.  Pr.  Rep.  23. 

lifts.  I  Saund.  136,  note  i ;  Pinkney  v.  Advantage  of   the  want  of  such  an 

East  Hundred,  2  Saund.  374,  notes  i  affidavit  may  be  taken  at  any  stage  of 

and  2;  Anonymous,  2  Mod.  100.  the  proceedings.     The  court  may  act 

CmUr^^  —  Davidson    v.  Blunt,  Utt.  of  its  own  accord,  or  its  attention  may 

Sel.  Cas.  (Ky.)  128;  Hickman  r.  Little-  be  called   to    the    defect    by   motion, 

page,  2  Dana(Ky.)  344;  Prior  v.  Lucas,  Lavoie  v.  Racine,  5  Quebec  L.  Rep.  319. 

3  Wbb  fKy.)  96,  I  A.  K.  Marsh.  (Ky.)  Dtbt  by  latermar.  —  "  Where  a  penal 

J05;    Pembody  v.  Hayt,  10  Mass.  36;  sutute  expressly  gives  the  whole  or  a 

Vaiadeveoter  v.  Van  Court,  2  N.  J.  L.  part  of  the  penalty  to  a  common  in- 

155;    Harris  v,  Moore,  i  N.  J.  L.  53;  former,  and  enables  him  generally  to 

V.  Gaston,  i  N.  J.  L.  62.     See  also  sue  for  the  same,  debt  is  sustainable, 

dicta  in  Duffy  v,  Averitt,  5  I  red.  L.  (N.  and  he  need  not  declare  qui  tarn  unless 

C^f**)  455-  *ud  Gause  v.  Lake  Shore,  where  a  penalty  is  given  for  a  con- 

etc,  SL  Co..  2  Qeve.  L.   Rep.  44,  4  tempt."     i  Chitty  on  Pleadings  (i6th 

Oltto  Dec  (Reprint)  369.  Am.  ed.)  126. 

AflttMbTPublkOfldals.  — Where  the  L  Bagley  v,  Curtis,  15  U.  C.  C.  P. 

penalty  goes  to  a  public  officer  in  his  366.    See  also  Com.  v,  Gilllngham,  i 

oAdal  capacity,  the  suit  therefor  should  Brews.  (Pa.)  396.     Contra^  Yocum  v, 

drsignate  the  ottce  only,  and  not  name  Daniel,  i  J.  |.  Marsh.  (Ky.)  14. 

the  present  incumbent,  otherwise  the  f.  Washington  r.   Eaton,  4  Cranch 

appoiatmeotof  a  different  person  while  (C.  C.)  352:    Levy  v,  Gowdy,  2  Allen 

the  action  is  pending  might  abate  the  (Mass.)  320. 

salt.     Everu  v.  Allen,  i  D.  Chip.  (Vt.)  It  is,  however,  quite  common  for  the 

1 16.    Sec  also  Pomroy  v,  Sperry,  16  plaintiff   to   declare    in    this    method 

How  Pr.  (N.  Y.  Supreme  Ct.)  211.  where  a  share  of  the  penalty  goes  to 

iHlKftif  ^ai  TaM  Ib  Psuritfsss. «  A  a  yata/»-public  corporation  or  to  some 

coimission  to  take  depositions  and  the  other  body  politic  of  similar  character. 

iatcrrofatories  in  performance  thereof  Blasdell  v,  Hewitt,  3  Cai.  (N.  Y.)  137 

•ted  aoccootaia  a  declaration  qui  tam^  [citing  Ferris  v.  Coles,  3  Cai.  (N.  Y.) 

evea    tkoogh    the    action    is   of  that  207];  Taylor  v.  Willans.  3  Bing.  449, 

aatarc.    Cocteo  v.  Rntledge,  33  Ala.  13  E.  C.  L.  46;  Frederick  r.  Lookup, 

tfa  4  Burr.  2018. 

IMavlli  fm  lonMas.  ~  Under  sut*  S.  Lewis  v.  Stein,  16  Ala.  S14;  Kelly 

re^riftf  an  aAdavit  to  be  made  v.  Davis,  i  Head  (Tenn.)  71.    See  also 

•Komocis  in  penal  actions  shall  Tarde  v.  Benseman,  31  Tex.  277. 
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there  need  be  no  special  averments  naming  the  informer,  or  other- 
wise showing  the  uses  to  which  the  penalty  is  to  be  applied.* 

YarUaoe  Between  Writ  aid  Dedaration.  —  It  is  no  objection  that  the 
plaintiff  declares  generally  in  his  process  or  writ  and  qui  tain  in 
his  declaration.* 

d.  Counting  on  Statute  —  (i)  Recital  of  Statutory  Pro- 
visions,  —  In  addition  to  pleading  the  statute  (for  which  see  infra^ 
VII.  2.  Allegations  of  Substance)  it  must  be  counted  on  as  well.* 
Anciently  it  seems  that  this  could  be  done  only  by  reciting  its 
provisions  in  full.'* 

PriTate  Statuttf  aad  QrdinaaoM.  —  This  rule  is  especially  applicable  to 
private  statutes  inflicting  penalties,  and  ordinances  or  by-laws  of 
municipal  corporations.* 

1.  McNair  v.  People,  8^  111.  441 ;  The  Yariaaoe  It  Fatal  if  he  sues  out  a 
Scott  V.  Missouri  Pac.  R.  Co.,  38  Mo.  writ  qtn  tarn,  and  declares  in  his  own 
App.  523;  Com.  V.  Hargesheimer,  i  right.  Robertson  v.  Orchard,  4  Ont. 
Ashm.  (Pa.)  413;  Pollock  v.  The  Pr.  Rep.  23;  Delves  t/.  Strange,  6  T.  R. 
Steam-Boat  Sea  Bird,  3  Fed.  Rep.  573;  158;  Canning  v,  Davis,  4  Burr.  2417. 
The  Laura  M.  Starin,  11  Fed.  Rep.  See  also  Governor  t^.  Horton,  i  Murph. 
177;    Sears    v.  U.  S..   i  Gall.  (U.  S.)  (N.  Car.)  212. 

257;  Smith  V.  U.  S.,  t  Gall.  (U.  S.)26i;  S.  Definition.  —  "  When  the  form  of 

Rex    V,   Lovet.   7  T.   R.   148;    Ex  /.  pleading  depends  on  the  common  law. 

Eagles,  13  New  Bruns.  51  [citing  Reg.  the  statute  must  be  both  pleaded  and 

V,  Johnson,  8  Q.  B.  102,  55  £.  C.  L.  counted  on.     Pleading  the  statute  is 

102] ;  Roe  V,  Roe,  Hardre  185.  stating  the  facts  which  bring  the  case 

Proceedings  by  Indictment. — This  rule  within   it,  and  counting  on  it,  in  the 

has  been  applied  to  proceedings  by  in-  strict  language  of  pleading,  is  making 

dictment    to    collect    penalties,    even  express  reference  to  it  by  apt  terms  to 

though  an  informer  is  entitled  to  share  show   the   source  of  the   right  relied 

in  them.     State?'.  Thrasher,  79 Me.  17;  on."     Howser    v.   Melcher,  40  Mich. 

Slate  V.  Willis,   78   Me.   70;    Stale  v,  185,  citing  i  Chitty  on   Pleading  385, 

Smith,  64  Me.  423;  State  v,  Cottle,  15  388.    To  the  same  e£fect  see  Keyes  v. 

MC' 473;  State  V,  Stinson,  17  Me.  154.  Prescott,  32  Vi.  86;  Montgomery  v.  £d- 

Compare  State  v.  Johnson,  6s  Me.  362;  wards,  45  Vt.  75. 

State  V,  Grand  Trunk  R.  Co.,  60  Me.  4.  Dowd  v.  Seawell,  3  Dev.  L.  (N. 

145.     Contra^  Com.  v.  Frost,  5  Mass.  Car.)  185;  State  v.  Muse,  4  Dev.  &  B. 

54:  Slate  r.  Smith,  49  N.  H.  155,  citing  L.  (N.  Car.)  319;  Scroter  v.  Harring- 

Com.  r.   Howard,   13  Mass.  221,  and  ton,  i  Hawks  (N.  Car.)  194.     See  also 

Raynham     v,    Rounseville,    9    Pick.  Stradling  v.  Morgan,  Plowd.  206*.  Rex 

(Mass.)  44.  V.  Marsack,  6  T.  R.  771;    Mallack  v. 

Bistingaithed  from  Proteention  by  In-  Sparing,  i  Show.  337,  Carth.  216. 
dictment.  —  In  Com.  v.  Messenger,  4  Minreoital.  —  Where  a  statute  is  mis- 
Mass.  462,  the  rule  as  stated  in  the  recited  it  will  be  fatal  where  the  plead- 
text  was  held  applicable  on  the  ground  ing  concludes  "  contrary  to  the  form 
that,  the  prosecution  for  the  penalty  of  the  statute  aforesaid,"  Rex  t^.  Wild, 
being  on  summary  conviction  in  an  in-  T.  Raym.  191;  Birt  r.  Rothwell,  i  Ld. 
ferior  court,  the  strict  rule  applicable  Raym.  210,  343;  but  not  where  the 
to  indictments  did  not  govern.  Citing  pleading  concludes  "  contrary  to  the 
Rex  V.  Jarvis,  i  Burr.  148.  and  Rex  v,  form  of  the  statute  in  such  case  made 
Little,  I  Burr.  609,  cited  in  Manayunk  and  provided,"  since  then  the  court 
V.  Davis,  2  Pars.  Eq.  Cas  (Pa.)  289.  will  take  notice  of  a  good  Act  of  Parlia- 

2.  MofTett  V,  Bolmer,  3  N.  J.  L.  284;  ment  to  punish  the  offense  mentioned. 
Megargell  v,  Hazleton  Coal  Co.,  8  W.  Rex  v.  Wild,  T.  Raym.  191.  See  also 
&  S.  (Pa.)  342;  Weavers  Co.  v.  Forrest,  Chance  v.  Adams,  i  Ld.  Raym.  77. 

2  Stra.  1233;  Loyd  v.  Williams,  3  Wils.  ft.  Green    v,   Indianapolis,    25    Ind. 

141.     See  also  Hasbrouck  v.  Weaver,  490;  Goshen  t/.  Croxton,  34  Ind.  239; 

10  Johns.  (N.  Y.)  247.     C<wr/ra,  Walton  Clcvenger  v.  Rushville,    90  Ind.  258; 

V,  fcirby,  2  Hayw.  (N.  Car.)  174.  Harker  r.  New  York,  17  Wend.  (N.  Y.) 
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(2)  General  Reference  to  Statute  —  (a)  In  Genena.  —  At  an  Sarlj 

Bate  a  general  reference  to  the  statute  by  its  title,  and  even  the 
formal  conclusion  in  statutory  actions,  was  considered  a  sufficient 
counting  upon  it.^ 

Siffwrat  Saetionf  or  sutntet.  —  Where  there  are  several  distinct 
statutes  of  the  same  general  tenor,  or  sections  of  the  same  statute, 
the  one  relied  upon  must  be  designated.* 

(b)  Oondniion.  —  At  the  early  law  it  was  considered  indispensable 
that  the  declaration  and  information  should  conclude '*  contrary 

201;  Manayunk  v.  Davis,  2  Pars.  Eq.  England,  —  Mallack    v.    Sparing,   i 

Cas.  (Pa.)  289;  Pittsburgh  v.  Madden,  Show.  337.  Carth.  216. 

14  Pa.  Co.  Ct.  Rep.  120;  Charleston  t/.  See  also  Broschart  r.  Tuttle,  59 
Ashley  Phosphate  Co.,  34  S.  Car.  541.  Conn.  i. 

See  also  Washington  v.  Frank,  i  Jones  "  The  Oonunon  Mode  of  Oonnting  upon  a 

L.  (N.  Car.)  436.     Bat  see  Winooski  v.  Statute  is  to  designate  the  action,  in  the 

Gokey,  49  Vt.   282,    holding   that  an  commencement  of  the  declaration,  as 

ordinance  is  a  public  law  and  need  not  an  action  upon  the  statute,  with  the 

be  recited.  description  of  the  form  of  action,  and 

Statutory  Prorisioni. —  Under  Act  Ind.,  reference  to  the  statute.     But  it  is  not 

1S67,  it  is  sufficient  in  counting  on  an  indispensable,  in  a  case  like  this,  to 

ordinance  to  refer  to  the  section  alleged  designate  the  action  as  founded  on  the 

to  have  been  violated  and  give  the  date  statute,  in  terms,  if  in  the  body  of  the 

of  its  adoption.  ,  Whitson  v,  Franklin,  declaration  there  are  other  equivalent 

34  Ind.  392;    Schwab  v.  Madison,  49  words  showing  that  the  plaintiff  claims 

Ind.  329;  Huntington  V.  Pease,  56  Ind.  by  force  of  the  statute,  etc.,  as  an  alle- 

305;  Lake  Erie,  etc.,  R.  Co.  v.  Nobles-  gation  that  thereby  the  defendant  be- 

ville,    15    Ind.   App.   697;    S warts  v.  came  liable  by  force  of   the  statute, 

Cohen,  16  Ind.  App.  20.    This  statute  etc.;  or,  by  means  of  the  premises  and 

applies  only  to  ordinances  of  cities,  and  by  force  of  the  statute  in   such  case 

not  to  those  of    incorporated  towns,  provided,    an    action    accrued,    etc." 

Clevenger  v,  Rushville,  90  Ind.  258.  Montgomery  v.  Edwards,  45  Vt.  75. 

For  similar  statutes  relating  to  pri-  In  a  Deelaimtion    Containing  Several 

vate  laws  and  ordinances  see  McHarg  Counts  each  must  specifically  refer  to 

V.  Eastman,  7  Robt.   (N.  Y.)   140,   35  the  statute.     It  is  not  sufficient  merely 

How.  Pr.  (N.   Y.)  205;  Utica  v.  Rich-  to  count  upon  the  statute  in  the  first 

ardson,  6  Hill  (N.  Y.)  300:  and   use    the  expression  '*  said  sut- 

1.  Illinois,  —  St.  Louis,  etc.,  R.  Co.  utes  "  in  those   following.    Crawford 

V,  Hill,  n  111.  App.  248.  V,  New  Jersey,  R.,  etc.,  Co.,  28  N.  J. 

Michigan.  —  Benalleck  f.  People,  31  L.  479.    Cbm/ar^Blydenburgh  z/.  Miles, 

Mich.  200.  39  Conn.  484. 

New  Jersey.  —  Miller  v.  Stoy,  5  N.  J.  Title  and  Chapter.  —  Where  the  title 

L.  548.  of  the  statute  is  correctly  given,  but 

New   York.  —  Bayard  v.   Smith,    17  the  chapter  is  wrongly  stated,  the  error 

Wend.  (N.  \.)  89;  Kee  v,  McSweeney,  will  not  be  fatal  if  there  is  no  other 

15  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  chapter  bearing  that  title.  Achey  v. 
229,  66  How.  Pr.  (N.  Y.)  447.  Hull,  7  Mich.  423.     But  see  Watson  v. 

North  Carolina.  —  Worke  v.  Byers,  3  Shaw,  2  T.  R.  654. 

Hawks  (N.  Car.)  228;  State  v.  Muse,  4  Alleging  that  Statute Bemains in  Force. 

Dev.  &  B.  L.  (N.  Car.)  319;  McKay  v,  —  It  is  unnecessary  to  allege  that  the 

Woodle,  6  Ired.  L.  (N.  Car.)  352;  Scro-  statute  remains    in   force,    where   the 

ter  V.  Harrington,  i   Hawks  (N.  Car.)  enactment  of  the  statute  is  duly  alleged 

1^2;  Dowd  V.  Seawell,  3  Dev.  L.  (N.  in  the  pleading,  as  the  court  will  take 

Cfar.)  185.  judicial  notice  of  its  present  existence. 

Pennsylvania,  —  Reynolds  v.  Smith,  Williams  v.  Taunton,  16  Gray  (Mass.) 

2  Browne  (Pa.)  25:.  288. 

United  States.  —  The  Sloop  Nancy,  2.  People  v.  Brooks,  4  Den.  (N.  Y.) 

I  Gall.  (U.  S.)  67,   17  Fed.  Cas.  No.  469;  Bigelow  c.  Johnson,  13  Johns.  (N. 

10,008.  Y.)  428;  Fish  ».  Manning,  31  Fed.  Rep. 
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to  the  form  of  the  statute."  * 

CtMlvii«M  Ib  siBfilAT  «r  Flvai  Vuibtr.  —  The  Conclusion  and  other 

references  to  the  statute  must  use  the  plural  "statutes"  when 
there  are  two  acts  which  together  create  the  offense  and  inflict 

the  penalty,*  unless  the  second  statute  relates  only  to  the  rem- 
edy or  other  incidental  matter,  when  a  conclusion  in  the  singular 
is  good.* 

BfliMt  «f  OonelviioA.  —  A  correct  reference  to  the  statute  by  a  con- 

340;    Broughton  v,   Moore,  Cro.  Jac.  v.  Martin,  5  Me.  76;  People  v,  Bartow, 

142.  6  Cow.  (N.  Y.)  290. 

1.  Connecticut,  ^  Griswold  v.  Gallup,  OtlMr    Conelviioni.  —  The    following 

22  Conn.  209.  conclusions  have  been  held  sufficient: 

Maine,  —  Hobbs  v.  Staples,  19  Me.  '*  Against  the  peace  and  dignity  of  the 

219;  Morrison  v,  Witham,  10  Me.  421.  United  States  and  contrary  to  the  Act 

Massachusetts,  —  Peabody  v.  Hayt,  10  of  Congress  in  such  case   made  and 

Mass.  36.  provided."     U.  S.  v,  Babson,  i  Ware 

New  Jersey,  —  Crawford  r.  New  Jer-  (U.  S.^  450,  24  Fed.  Cas.  No.  14.489. 

sey  R.,  etc.,  Co.,  28  N.  J.  L.  479.  **  Against      *      *      *      the    statutes 

North  Carolina,  —  Duffy  v,  Averitt,  5  enacted  for  the  due  observation  of  the 

Ired.  L.(N.  Car.)455;  Worker.  Byers,  Lord's  Day.'*    Com.  v.  Messenger,  4 

3  Hawks  (N.  Car.)  228.  Mass.  462.    *'  Against  the  law  in  that 

South  Carolina,  —  Cockfield  r.  Single-  behalf  made  and  provided."     Brown 

tary,  15  Rich.  L.  (S.  Car.)  240.  v,  Hoit,  Smith  (N.    H.)  53.     But  see 

United  States,  —  Briscoe  v,  Hinman,  contra^  Smith  v.  U.  S.,  I  Gall.  (U.  S.) 

Deady  (U.  S.)  588;  Jones  r.  Vanzandt,  261,  i2  Fed.  Cas.  No.   13,122,  on  the 

2  McLean  (U.  S.)  611.  ground  that  the  word  '*  law  "  includes 
England,  —  Lee    v,   Clarke,    2   East  common  law  as  well  as  statutory  pro- 

333;  Fife  V,  Bousiield,  6  Q.  B.  100,  51  visions. 

E.   C.   L.   100;    Rex  V,   Dickenson,   i  9.  Blake   v,    Russell,   77    Me.    492; 

Saund.  135,  note  3;  i  Com.  Dig.,  title  Kenrick  v.  U.  S.,   i  Gall.  (U.  S.)268; 

Action  on  Statute,  (H);  Wells  v.  Iggul-  Drake  v,  Preston,  34  U.  C.  Q.  B.  257; 

den.  3  B.  &  C.  186,  10  E.  C.   L.  48,  5  Lee  v.  Clarke,  2  East  333;  Clanricarde 

Dowl.  &  R.   13,  explaining  Qo^nA^yX  v,  v,  Stokes,  7  East  516;  Stradling  r.  Mor- 

John,  2  Salk.  505.  gan,  Plowd.  206.     See  also  Reynolds 

Wharaby  an  "  Aetion  Hath  Aoorntd."  v.  Smith,  2  Browne  (Pa.)  257. 

—  In   many  eafly  cases  it   was  held  S.  Blydenburgh  v.  Miles,  39  Conn, 

that     a    pleading     which     concludes  484;  Butman's  Case,  8  Me.  113;  Mor- 

'*  whereby  and  by  force  of  the  statute  rison  v,  Witham,  10  Me.  421;  Sears  v, 

an  action  hath  accrued,"  etc.,  or  in  like  U.  S.,  i  Gall.  (U.  S.)  257,  21  Fed.  Cas. 

form,  instead  of  *'  contrary  to  the  stat-  No.  13,592;  Rex  v.  Hall,  i  T.  R.  320; 

ute,"  etc.,  is  insufficient.     Haskell  v,  Dingley  v.  Moor,  Cro.  Eliz.  750;  An- 

Moody,  9  Pick.  (Mass.)  162;    Nichols  drews  v.  Hundred  de  Lewknor,  Cro. 

V,  Squire,  5  Pick.  (Mass.)  168;  Cross  v,  Jac.  187. 

U.  S.,  I  Gall.  (U.  S.)  26;  Sears  v,  U.  Season  of  Bnlo.  — "  The  reason  why 

S.,  I  Gall.  (U.  S.)  257,  21  Fed.  Cas.  No.  the  conclusions  contra  formam  statuti 

12,592;    U,  S.  V,  Batchelder,  24  Fed.  or  xAi/M/<»rf<m  are  respectively  necessary 

Cas.    No.    14,490,  2  Gall.  (U.  S.)  15;  is  that  the  pleadingis  should  show  the 

Reg.  V,  Aumond,  2  U.  C.  Q.  B.   166;  grounds  of  fact  and  of  law  on  which 

Wells  V,  Iggulden,  3  B.  &  C.  186,  10  E.  the  accusation   is  founded.      Hence, 

C.  L.  48,  5  Dowl.  &  R.  13.  formerly,  the  penal  statute  was  recited. 

Contra,  —  Doane    v,    Cummins,    11  and  consequently  if  it  was  necessary  to 

Conn.   153;    Barkhamsted  v.  Parsons,  have  recourse  to  two  statutes  to  show 

3  Conn.  I ;  Blydenburgh  v.  Miles,  39  that  the  fact  charged  was  a  crime,  it 
Conn.  484;  Went  worth  v,  Hinckley,  67  was  reauisite  to  recite  both  statutes. 
Me.  368;  Penley  v,  Whitney,  48  Me.  When  the  reference  to  the  sutute  or 
351.  See  also  Atty.-Gen.  v.  Ratten-  statutes  in  the  general  terms  now  used 
bury,  9  Price  397;  Whitecraft  v.  Van-  was  permitted,  it  became  the  duty  of 
derver,  12  111.  235;  Cook  v,  Scott,  6  111.  the  pleader  in  each  case  to  conclude 
333;  Fuller  V.  Fuller,  4  Vt.  123;  Barter  properly,    according    to    the    creation 
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elusion  or  otherwise  will  not  dispense  with  the  necessity  of  fully 
alleging  all  the  facts  necessary  to  constitute  the  offense.^ 

(e)  Aetioai  te  Doabto  Bftaagwi  aad  th«  LUm.  —  Where  the  statute  does 
not  create  an  offense,  but  merely  gives  an  additional  remedy  to 
the  party  ag^eved  for  what  is  an  injury  at  common  law,  as  an 
action  for  double  or  treble  damages,  it  must  be  counted  on; 
otherwise  the  action  will  be  deemed  one  at  common  law.*  This 
may  be  done  by  claiming  the  statutory  damages  and  concluding 
**  contrary  to  the  form  of  the  statute."  • 

CondiuioA  Vot  Indiiptnsabto.  —  The  conclusion  "contrary  to  the 
form  of  the  statute  "  is  not  indispensable,  however,  if  the  statute 
is  otherwise  aptly  referred  to.* 

of  the  offense,  being  by  one  statute  or  Price,  21   Mo.   App.   295;    McKay  v, 

two,  just  as  much  as  it  was  before,  Woodle,  6  Ired.  L.  (N.  Car.)  353. 

in  similar  cases,  to  recite  one  or  both  of  S.  Bell  v,  Norris,  79  Ky.  48;  Royse 

ihesututes.'*    State  v.  Muse,4Dey.  &  r.  May,  93  Pa.  St.  454;  Fretton  v.  ICar- 

B.  L.  (N.  Car.)  319.  cher,  77  Pa.  St.  423;    Hughes  v,  Ste- 

Improper  Conolnnon  in  TliiraL  —  It  is  vens,  36  Pa.  St.  320;  Rees  v,  Emerick, 

no  objection   to  a  conclusion   in   the  6  S.  &  R.  (Pa.)  286;  Neff  v.  Pennoyer, 

plural  that  there  is  only  one  statute  3  Sawy.  (U.  S.)  495. 

which  need  be  counted  on.     Kenrick  v,  X«r»    Conolusioii   IstiiAeieiit.  —  Con- 

U.  S.,  I  Gall.  (U.  S.)  268.  eluding  *'  contrary  to  the  form  of  the 

1.  Steuben  County  v.  Wood,  94  N.  Y.  statute  "  without  referring  to  it  other- 

App.   Div.  442;  Cortland  v,   Howard,  wise  is  insufficient.     Montgomery  v. 

I  N.  Y.  App.  Div.  131;  Van  Dyke  v,  Edwards,  45  Vt.  75. 

Speer,  '3  N.    T.    L.    546;    Wright    v,  Beferenoe   OontabMd   in  Prayer. —  In 

Wheeler,  8 1  reel.  L.(N.  Car.)  184;  Greer  Washington,  in  order  to  recover  under 

V,  Bumpass,  Mart.  &  Y.  (Tenn.)  94;  a  statute  giving  double  damages,  they 

Reg.  V,  Aumond,  2  U.  C.  Q.  B.  166;  must  be  asked  for  in  the  prayer.     But 

Ex  p,  Clifford,  8  New  Bruns.  16;  U.  S.  no  other  reference  to  the  statute  seems 

V,    The    Schooner    Little    Charles,    i  necessary.     Hall,  etc..  Furniture  Co.  v. 

Brock.  (U.  S.)  347;  The  Sloop  Nancy,  i  Wilbur,  4  Wash.  644;  Gaffney  v,  Me- 

Gall.  (U.   S.)  67,    17    Fed.   Cas.   No.  grath,  11  Wash.  456. 

10,008;  The  Schooner  Hoppet  v,  U.  S.,  The  fact  that  the  prayer  asks  double 

7  Cranch  (U.   S.)  389;    Rook's  Case,  damages    is    not  alone    sufficient    to 

Hard.  20.  authorize  their  recovery.    Facts  which 

t.  Pace  V,  Vaughn,  6  111.  30;  Camp  bring  the  case  within  the  terms  of  the 

V,  Ganley*  6  111.   App.  499;    Palmer  law  must  be  alleged  in  the  body  of  the 

V,  York  Bank,  18  Me.  i65;   Howser  v,  pleading.    Geisert^.  St.  Louis,  etc.,  R. 

Melcher,  40  Mich.   185;    Newcomb  v,  Co.,  61  Mo.  App.  459;  Kneale  z^.  Price, 

Butterfield,  8  Johns.  (N.  Y.)  342;  Hub-  21  Mo.  App.  295. 

bell  V.  Rochester,  8  Cow.  (N.  Y.)  115*  4.  Maine,  —  Smith  v.    Montgomery, 

Livingston  v,  Platner,  i  Cow.    (N.  Y.)  52  Me.  178;  Frohock  v.  Pattee,  38  Me. 

175;  Starkweather  v,  Quigley,  7  Hun  103. 

(N.  Y.)  26;  Hitchcock  z'.  Pratt,  51  Mich.  Maryland,  —  lyoyXe     v.      Baltimore 

263.  County,  12  Gill  &  J.  (Md.)  485. 

Goneliisioii  Snrpliisage.  —  In  such  ac-  Massachusetts,  —  Reed  v.  North  field, 

tions  the  claim  under  the  statute  mav  13  Pick.  (Mass.)  94;  Read  v,  Chelms- 

be  waived  and  the  case  proceeded  with  ford,  16  Pick.  (Mass.)  128;  Mitchell  v, 

as  at  common  law,  in  which  event  the  Clapp,  12  Cush.  (Mass.)  278. 

conclusion  **  contrary  to  the  form  of  Missouri,  —  White  v,  Maxcy,  64  Mo. 

the  statute,"  etc.,  or  the  reference  to  552,  explaining  Hewitt  v,  Harvey,  46 

the  statute  may  be  regarded  as  surplus-  Mo.  368;  Lowe  v,  Harrison,  8  Mo.  351; 

age.    Starkweather  v,  Quigley,  7  Hun  and  Walther  r.  Warner,  26  Mo.  143. 

(N.  Y.)  26;  Stevens  v,  Kelley,  66  Conn.  Oregon,  —  O'Keefe  v,  Weber,  14  Orc- 

570.    See  also  Rhemke  v,  Clinton,  2  gon  55. 

Utah  230;  Sprague  v.  Irwin,  27  How.  Pennsylvania,  —  Smith  v.  Meanor,  iv> 

Pr.  (N.  Y.  Supreme  Ct.)  51;  Kneale  v,  S.  &  R.  (Pa.)  375. 
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(d)  Xodcrn  Bootrine.  —  Under  the  more  liberal  rules  of  modem 
times  the  tendency  is  to  consider  counting  upon  the  statute 
where  the  action  is  strictly  penal  as  a  mere  formal  matter  and 
unnecessary.     It  has  been  so  held  in  many  cases. ^ 

ChangM  BiM  to  Code.  —  This  modem  tendency  is  due  in  a  large 
measure  to  the  code,  which  declares  that  the  complaint  shall 
contain  among  other  things  "  a  statement  of  the  facts  constitut- 
ing the  cause  of  action,  in  ordinary  and  concise  language." 
When  the  complaint  sets  forth  facts  which  are  the  occasion  of 
the  primary  right  and  duty  relied  upon,  and  also  the  facts  which 
constitute  the  defendant's  omission,  it  is  not  necessary  in  addition 
to  such  facts  to  plead  a  statement  of  the  legal  rule  to  which  the 
facts  apply ;  and  there  is  no  more  necessity  for  referring  to  a 
public  statute  in  suits  to  recover  penalties  than  in  other  actions.* 

2.  Allegations  of  Substance  ~  a.  In  General.  —  As  to  matters 
of  substance  the  rule  is  that  the  plaintiff's  pleading  must  set  forth 
with  particularity  every  fact  necessary  to  constitute  the  offense, 
according  to  the  legal  effect  of  the  penal  statute.' 

DaautgM  Ainwed  by  tlie  Ooiirt.  —  Un-  Tex4u,  —  Martin  v,  Johnson,  ii  Tex. 

der  statutes  giving  double  or  treble  Civ.  App.  628. 

damages,  if  the  office  of  assessing  them  Vermont,  —  Burnell  v.  Dodge,  33  Vt. 

is  placed  upon  the  court  after  a  verdict  462. 

for  single  damages  has  been  rendered.  Contra.  —  Greenberg  v.  Union  Nat. 

no  reference  to  the  statute  of  any  kind  Bank,  5  N.  Dak.  483. 

need  be  made.    Tewksbury  v.  0*Con-  InformatiOB  for  ForfSiltiire  of  Property. 

nell,  25  Cal.  262;  Clark  v.  Worthing-  — The  rule,  as  stated  in  the  text,  ap- 

toh,  12  Pick.  (Mass.)  571;    Worster  v,  plies  to  such  actions  brought  under  the 

Canal   Bridge,   16   Pick.   (Mass.)  541.  \9,^%oi\^^  UniUd  States.    The  Merino, 

Compare  Watson  v.   Whitney.  23  Cal.  0  Wheat.  (U.  S.)  391 ;   The  Idaho.  29 

376;  Chipman  v.  EmeHc,  5  Cal.  239;  Fed.  Rep.  187. 

Hart  V,  Moon,  6  Cal.    161;    O'Calla-  In  the  Cpnfiscation  Cases,  20  Wall, 

ghan  V,  Booth,  6  Cal.  63.  (U.  S.)92,  it  was  said  that  such  an  aver- 

1.  Indiana,  — Western    Union     Tel.  ment  is  required  by  the  twenty-second 

Co.  V,  Griffin,  T  Ind.  App.  46.  admiralty     rule,    but,    being    merely 

Kentucky,  —  Powers  v.  Com.,  90  Ky.  formal,  advantage  of  its  absence  can- 

167.  not  be  taken  in  a  court  of  error.     Com- 

Afassaehusetts.  —  Williams  r.    Taun-  pare  U.  S.  v,  Huckabee,  16  Wall.  (U. 

ton,    16    Gray  (Mass.)  288;     Levy    v,  S.)  414;  U.  S.  v.  Three  Hundred  and 

Gowdy,  2  Allen  (Mass.)  320;  Bumham  Ninety-Six  Barrels  Distilled  Spirits,  28 

V,  Webster,  5  Mass.  266.  Fed.  Cas.  No.  16,502. 

Missouri,  —  Reynolds     v.    Chicago,  2.  State  v,  Owsley,  17  Mont.  94. 

etc.,  R.  Co.,  85  Mo.  90;  Emerson  v.  St.  Unneoossary  though  Bottor  Praotioe.  — 

Louis,  etc.,  R.  Co.,  iii  Mo.  161;  Ken-  It  has  been  held  that  counting  upon 

nayde  v.  Pacific   R.   Co.,  45  Mo.   255;  the  statute  is  unnecessary,  but  is  the 

White  V,  Maxcy,  64  Mo.  552.  better  practice,  that  the  defendant  may 

Montana,  —  State     v,     Owsley,     17  be  properly  apprised  of  the  nature  of 

Mont.  94.  the  action.     Kirby  v.  Western  Union 

New   York.  —  Schroeder  v.    Beeker,  Tel.  Co.,  4  S.  Dak.  463,  followed  in  6 

22   N.  Y.   Wkly.   Dig.  261;   Carris  v.  S.  Dak.  i. 

Ingalls,  12  Wend.  (N.  Y.)  70;  McHarg  8.  Arkansas,  —  St.    Louis,    etc.,     R. 

V,  Eastman,  7  Robt.  (N.  Y.)  140,   35  Co.  v.  State,  58  Ark.  39. 

How.   Pr.  (N.  Y.)  205 ;  Nellis  v.  New  Connecticut,  —  Broschart  v,  Tuttlc,  59 

York  Cent.    R.   Co.,   30    N.   Y.    505;  Conn.  i. 

People  V.  McCann,  67  N.  Y.  506.  Illinois,  —  People  v.  Mutual  L.  Ins. 

South  Dakota,  —  Kirby  v.  Western  Co..  72  111.  App.  569;  Whitecraft  v. 
Union  TeL  Co.,  4  S.  Dak.  463,  6  S.  Vanderver,  I2in.  235;  Waddle  v.  Dun- 
Dak.  I.  can,  63  111.  223;  Kruse  v,  Kennett,  69 
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VtMNtry  OireniDftaaoM  Xvtt  Be  AUagtd.  —  It  is  necessary  in  all  cases 
that  the  offense  or  act  charged  to  have  been  committed  or 
omitted  by  the  defendant  appear  to  have  been  within  the  provi- 
sion of  the  statute,  and  that  all  the  circumstances  necessary  to 
sustain  the  action  be  alleged.  ^ 

111.  App.  566;  People  r.  Fesler,  145  111.  Texas,  —  Orton  v,  Engledow,  8  Tex. 

150;  Pace  zf.  Vaughn.  6  111.  30;  Wright  207;    Scogins  v.  Perry.  46  Tex.    iii; 

V,  Bennett,  4  111.  258.  Murray  v.  Gulf,  etc.,  R.  Co.,  63  Tex* 

Indiana,  —  Western  Union  Tel.  Co.  407;    Sabine,  etc.,   R.  Co.  t/.  Cruse,  83 

V.Wilson,  108  Ind.  308;  Western  Union  Tex.  460;  Gulf,  etc.,  R.  Co.  v,  Loonie, 

Tel.  Co.  V.  Axtell,  69  Ind.  199;  West-  84  Tex.  359;  Schloss  v,  Atchison,  etc., 

em  Union  Tel.  Co.  v.  Mossier,  95  Ind.  R.  Co.,   85  Tex.  601;    Texas,  etc.,  R. 

29;  Western  Union  Tel.  Co.  v,  Kinney,  Co.  v.  Wood,  (Tex.  Civ.  App.  1893)  23 

106  Ind.  468;  Burgh  v.  State,  108  Ind.  S.  W.  Rep.  744;  Texas,  etc.,  R.  Co.  v, 

132;    Hadley  v.  Western   Union   Tel.  Langsdale,  (Tex.  Civ.  App.  1895)  30  S. 

Co.,  115  Ind.   191;  Reese  r.  Western  W.  Rep.  681. 

Union  Tel.  Co.,  123  Ind.  295.  Vermont,  —  Hardwick     v,    Vermont 

Kentucky,  —  Bess  v.  Shepherd,  2  Bibb  Telephone,  etc.,  Co.,  70  Vt.  180. 

(Ky.)    225;    Prior    v,    Lucas,    3    Bibb  Virginia.  —  Western  Union  Tel.  Co. 

(Ky.)  96.  V,  Powell,  94  Va.  268. 

Louisiana,  —  New   Orleans    v,    Gor-  United  States,  —  Briscoe  v,  Hinman, 

don,  12  La.  Ann.  749.  Deady  (U.  S.)  588;  Ferrett  v.  At  will,  i 

Maine,  —  Palmer  v.  York  Bank,   18  Blatchf.  (U.   S.)    151;    Jones    v.     Van 

Me.  166;  Berry  v.  Stinson,  23  Me.  140;  Zandt.  5  How.  (U.  S.)  215,  2  McLean 

Eustis  V,  Kidder,  26  Me.  97.  (U.  S.)  630:  U.  S.  v.  Piatt,  i  Betts  D. 

Michigan,  —  Howser   v,  Melcher,  40  C.   MS.  9,  27  Fed.  Cas.  No.  16,054^1; 

Mich.  185.  U.  S.  V,  Gay,  80  Fed.  Rep.  254. 

Missouri,  —  We  1  ton  v.  Pacific  R.  Co.,  Ef^land, — 'Foster's    Case,   11  Coke 

34  Mo.  358;  McClure  v.  Pacific  R.  Co.,  57;  Chance  v,  Adams,  i  Ld.  Raym.  77. 

35  Mo.  189;  State  v,  Wabash,  etc.,  R.  1. /'^r  Nash,  J.,  in  Wright  v.  Wheeler, 
Co..  83  Mo.  144;  McGrew  v,  Missouri  8  I  red.  L.  (N.  Car.)  184. 

Pac.  R.  Co.,  114   Mo.  210;   Wood  v,  Complatnt  imdflr  Vew   Tork   Cods. — 

Western  Union  Tel.  Co.,  59  Mo.  App.  '*  The  main  office  of  a  complaint  being 

236.  to  apprise  the  defendant  of  the  facts 

New     Hamf shire,  —  Fairbanks      v,  upon    which    the    plaintiff    relies    to 

Antrim,  2  N.  H.  105;  Pike  :.  Madbury,  establish  a  cause  of  action,  the  code  re- 

12  N.  H.  262.  quires  that  such  facts  shall  be  stated 

New  Jersey.  —  Walker  v,  Pierson,  3  plainly  and  concisely  (Code  Civ.  Pro., 

N.  J.  L.  47;  Anonymous,  3   N.  J.   L.  §  481);  and  inasmuch  as  this  action  is 

108;    Chew  V,  Thompson,  9  N.  J.  L.  highly  penal  in  its  nature,  there  was 

249;  Allaire  v,  Howell  Works  Co.,  14  especial  reason  why,  in  this  particular 

N.  J.  L  21 ;  Hoeberg  v,  Newton,  49  N.  instance,  the  rules  of  pleading  should 

J.  L.  617.  not    have    been    relaxed.*'      Steuben 

New  York,  —  Bigelow  v.  Johnson,  13  County  v.  Wood,  24  N.  Y.  App.  Div. 

Johns.  (N.  Y.)  428;  People  v.  Brooks,  442,  n'A'n^  People  v.  Belknap,  58  Hun 

4Den.  (N.  Y.)469;  Blasdell  v.  Hewitt,  3  (N.  Y.)  241.     To  the   same  effect  see 

Cai.  (N.  Y.)  137;  Bayard  v.  Smith,  17  Cortland    v.   Howard,   i    N.   Y.    App. 

Wend.  (N.  Y.)  89;  People  v.  Lamb,  85  Div.  131. 

Hun  (N.  Y.)  171;  Morehouse  t/.  Crilley,  Charge  Xvst  Be  Direct  —  In   Hotch- 

8  How.  Pr.  (N.  Y.  Supreme  Ct.)  431;  kish   v,    Tuttle.    i   Root  (Conn.)  438, 

Kee  V.  McSweeney,   15  Abb.   N.  Cas.  which  was  a  ^fft  Aim  action  rather  crim- 

(N.  Y.  Supreme  Ct.)  229,  66  How.  Pr.  inal  than  penal  in  its  nature,  it  was 

(N.  Y.)  447.  held  insufficient  to  charge  that  the  com- 

North  Carolina.  — Wright  v.  Wheeler,  plainant  had  reason  to  suspect  that  the 

8  Ired.*L.  (N.  Car.)  184.  act  was  committed  by  the  defendant. 

Pennsylvania,  —  Aechternacht       v.  See  also  Carter  v,  Dow,  16  Wis.  298. 

Watmough,  8  W.  &  S.  (Pa.)  162.  Uiiot.—  Under  the  statute  9  Anne, 

South    Dakota,  —  Kirby   v.  Western  c.  14,  g  2,  and  similar  statutes  enacted 

Union  Tel.  Co.,  4  S.  Dak.  463.  in  this  country,  an  action  to  recover 

Tennessee, — Greer  v,  Bumpass,  MarL  treble  damages  for  the  taking  of  usury, 

&  Y.  (Tenn.)  94.  when  brought  by  the  loser,  may  be 
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strUtaMt  M  iA  IndietHMti.  —  In  some  cases  it  has  been  said 
that  in  matters  of  substance  the  same  strictness  is  required  in 

declaring  upon  penal  statutes  as   in  criminal  prosecutions  by 
indictment.* 

6«n«ral  All«gati«Bf.  —  General  allegations  are  always  insufficient,* 
and  no  material  fact  may  be  left  to  inference  or  conjecture.' 

simply  upon  a  count  for  money  had  OiTinc  Gradit  to  Undtrgndiuit*  of  Ool« 

and  received.    Collins  v.  Ragrew,   15  logo.  —  The  declaration  in  an  action  on 

Johns.  (N.  Y.)  5;  Whelloch  v.  Bobo,  Act  Mass.  1819,  c.  37,  which  imposes  a 

Harp.  L.  (S.  Car.)  421.     But  when  the  penalty  on  any  livery  stable  keeper  who 

action   is  brought   by  a  common   in-  shall  give  credit  to  any  undergraduate 

former  all  the  facts  necessary  to  con-  of  either  of  the  colleges  without  the 

stitute  the  defense  must  be  detailed  as  consent  of  a  college  officer  authorized 

in  other  penal  actions.     Cole  v.  Smith,  to  act  in  such  cases,  or  in  violation  of 

4  Johns.  (N.  Y.)  193;  Morrell  V.  Fuller,  established  rules  relative  to  it,  must 

7  Johns.  (N.  Y.)  402,  8  Johns.  (N.  Y.)  allege  that  rules  have  been  established 

218.  and  an  officer  authorized  pursuant  to 

AetioB  for  Failnre  to  Boloaio  Xortgago.  the  statute.    Soper  v.  Harvard  College, 

—  For  cases  discussing  necessary  alle-  i  Pick.  (Mass.)  177. 

gations  where  the  action  is  for  a  statu-  1.  Prigmore    v,    Thompson,    Minor 

tory  penalty  inflicted  for  a  failure  to  (Ala.)  420;  Levy  v.  Cohen,  (C.  PI.)  10 

discharge  oi  record  a  mortgage  which  N.  Y.   Supp.  912,   reversing  (City  Ct.) 

has  been   fully   paid,   see    Steiner  v.  18  N.  Y.  Supp.   155;  People  r.  Specs, 

Ellis,  (Ala.  1890)  7  So.  Rep.  803;  Gay  v,  18  N.  Y.  App.  Div.  617;  Harrington  v, 

Rogers,  109  Ala.  624;  Williams  t^.  Bow-  McFarland,  Conf.  Rep.  (N.  Car.)  408; 

din,  68  Ala.  126;  Spauldingv.  Sonrs,  11  Sute  v,  Williams,  8  Tex.  255,  14  Tex. 

Ind.  App.   562;    Crumbly  v,  Bardon,  98.     See  also  Manz  v,  St.  Louis,  etc., 

70  Wis.   385;    Teetshorn   v,   Hull,   30  K.  Co.,  87  Mo.  278,  wherein  it  was  held 

Wis.  162.  that  '*  greater  strictness  of  construction, 

A  mortgage  executed  by  D.  and  S.  A.  both  as  to  the  allegata  and  the  probata^ 

Williams  was  properly  admitted  in  evi-  is  requisite  than  in  ordinary  cases.'* 

dence  although  it  was  described  in  the  Diitlliiig  Statute.  —  A  declaration  in 

complaint  as  executed  by  S.  A.  and  D.  debt  on  the  act  against  duelling  must 

Williams.    Williams  v,  Bowdin,  68  Ala.  state  the  challenge  to  have  been  given 

126.  within  the  state.     This  is  sufficiently 

Ponal  StotntM  Agaimt  Corporatioiif.  —  shown   by  an  allegation  that  it  was 

A  penal  action  under  Rev.  Stat.  Wis.,  given  in  a  circuit  and  county  of  the 

§  1954,  against  a  corporation  for  a  fail-  state,  naming  it.   Heard  v,  Faris,  i  Litt. 

ure  to  file  an  annual  statement,  must,  (Ky.)245. 

where  the  defendant  is  a  nonresident  8.  Dutch  Flat  Water  Co.  v,  Mooney, 

corporation,    allege  that   it  has  been  12  Cal.  534;  McKeon  r/.  Lane,  i  Hall 

licensed  to  do  business  in   the  state.  (N.  Y.)  319;  Wright  v.  Wheeler,  8  I  red. 

State  V.  U.  S.   Mutual  Ace.  Assoc.,  69  L.   (N.   Car.)   184:    Kirby  v.   Western 

Wis.  76,  approved  in  State  v.  Citizens'  Union  Tel.  Co..  4  S.  Dak.  463;  U.  S. 

Ins.  Co.,  71  Wis.  411.  V,  Three  Hundred  and  Ninety-Six  Bar- 

Where  the  action  is  for  the  recovery  rels  Distilled  Spirits,  28  Fed.  Cas.  No. 

of  a  penalty  for  the  refusal  to  exhibit  16,503;  U.  S.  v.   The  Schooner  Little 

the  stock  book  of  the  company,  it  must  Charles,  i  Brock.  (U.  S.)347.     See  also 

be  alleged  that  the  officer  upon  whom  a  Radford  v.  M'Intosh.  3  T.  R.  632;  Rad- 

demand  was  made  had  notice  that  the  ford  v.  Briggs,  3  T.  R.  637. 

plaintiff  was  entitled  to  an  inspection.  WaiTor.  —  Unless  the  complaint  fails 

Williams  v.  College  Corner,  etc..  Gravel  to  state  a  cause  of  action,  objections  to 

Road  Co..  45  Ind.  170.  general  allegations  must  be  taken  in 

CiTil-righti  Act.  —  For  necessary  alle-  due  time  and  in  the  proper  manner,  or 

gations  under  Rev.  Stat.  Ind.,  §§3291,  they  will  be  waived.     People  v,  Spees, 

3293,  a  civil-rights  act  which  inflicts  a  18  N.  Y.  App.  Div.  617. 

penalty  for  a  breach  of  its  provisions,  S.  Wright   v.   Bennett,  4    111.    258: 

see    Fruchey    v,    Eagleson,    15     Ind.  People  v.  Fesler,  145  111.  150;  People 

App.  88.  V.  Mutual  L.  Ins.  Co.,  72  111.  App.  569; 
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Itauiiif  lUirUg*  Umum  to  or  MArrylaf  Minor.  —  In  many  states  penal 
statutes  have  been  enacted  to  prevent  the  issuing  of  a  marriage 
license  to  a  minor,  or  the  performance  of  a  marriage  ceremony, 
where  a  minor  is  one  of  the  contracting  parties,  without  the  con- 
sent of  parents  or  guardian.  There  is  httle  uniformity  among  the 
laws  on  this  subject,  and  a  corresponding  difference  in  the  allega- 
tions is  necessary.  Cases  in  which  pleadings  under  the  different 
acts  have  been  discussed  are  cited  in  the  notes.  ^ 

infomatloiii  to  Forftitnro  of  Ooodf.  —  The  rule  that  there  must  be  a 
substantial  statement  of  the  offense  is  applicable  as  well  to  infor- 
mations  under  Acts  of  Congress  for  the  forfeiture  of  goods  as  to 
other  penal  actions.* 

Com.  V,  Louisville,  etc.,  R.  Co.,  (Ky.  "  The  general  rules  of  pleading  in  re- 

1896)  37  S.  W.  Rep.  580;  State  v.  An-  gard  to  admiralty  suits  in  rem  apply  to 

droscoggin  R.  Co.,  76  Me.  411;  Everts  a  suit  in  rem  for  a  forfeiture,  brought 

V.  Allen,  I  D.  Chip.  (Vt.)  116;  State  v,  by  the  United  States,  after  a  seizure 

Wolfrum,  88  Wis.  481;  U.  S.  v.  Borne-  on  land."     Citing  The  Sarah,  8  Wheat, 

man,  41  Fed.  Rep.  751.     Compare  Wil-  (U.  S.)  391;  Union  Ins.  Co.  v.  U.  S.,  6 

son  V,  Rochester,  etc.,  R.  Co.,  16  Barb.  Wall.  (U.  S.)  759;  Armstrong's  Foun- 

(N.  Y.)  167.  dry.  6  Wall.  (U.  S.)  766;  and  Morris's 

1.  Alabama,  —  Ely    v.    Gammel,    52  Cotton,  8  Wall.  (U.  S.)  507.    See  also 
Ala.  584;  Wood  V,  Farnell,  jo  Ala.  546;  Anonvmous,  i  Gall.  (U.  S.)  22. 
Blann  r.  Beal,  5  Ala.  357.  Foltcwinf  State  Practice,  —  The  plead- 

Illincis,  —  Gilbert    v.   Bone,  64  111.  ings  in  actions  for  forfeiture  of  property 

518.  79  111.  341.  brought  in  United  States  courts  are  not 

New  Jersey.  —  Castner  v,  Egbert,  12  governed  by  Rev.  Stat.  U.  S.,  §  914, 

N.  J.  L.  259.  which    prescribes   conformity    to    the 

North    Carolina,  —  Maffgett  v,  Rob-  practice  in  the  courts  of  the  state  only 

erts,  108  N.  Car.  174;    Drake  v.  Mc-  "  as  near  as  may  be  "  and  "  in  like 

Minn,  5  Ired.  L.  (N.  Car.)  639.  causes.**    Coflfey  v,  U.   S.,  117  U.  S. 

Vermont,  —  Ellis    v,    Hull,    2    Aik.  233,  wherein  the  court  said:  "There 

(Vt.)  42.  are  no  like  causes  known  to  the  laws 

2.  Confiscation  Cases,  20  Wall.  (U.  of  Kentucky.  Such  suits  in  rem  are 
S.)  92;  The  Emily,  9  Wheat.  (U.  S.)  peculiar  in  their  practice,  pleadings, 
381;  The  Schooner  Hoppet  v,  U.  S.,  7  and  forms  of  procedure,  and  so  long 
Cranch  (U.  S.)  389;  Brig  Caroline  v,  as  there  is  ample  scope  for  the  opera- 
U.  S.,  7  Cranch  (U.  S.)  496;  The  tion  of  section  914  of  the  Revised  Stat- 
Schooner  Anne  v.  U.  S.,  7  Cranch  (U.  utes  in  regard  to  civil  suits  in  per- 
S.)  570;  Coffey  V,  U.  S.,  116  U.  S.  427;  sonam,  and  no  intention  is  manifest  to 
U.  S.  V,  One  Distillery  4  Biss.  (U.  S.)  charge  the  established  practice  in  such 
26;  Morris  V,  U.  S.,  7  Wall.  (U.  S.)  578.  suits  in  rem,  and  any  change  in  prac- 

AdmiraltjPlMidiiig.— In  The  Schooner  tice  is  limited  to   Mike  causes,^  we 

Hoppet  V,  U.  S.,  7  Cranch  (U.  S.)  389,  must  continue   to  regard  the  former 

it  was  said:    "  A  rule  so  essential  to  practice  as  applicable  to  the  present 

justice  and    fair    proceeding  as  that  suit."    See  also  A  Quantity  of  Manu- 

which  requires  a  substantial  statement  factured  Tobacco,  10  Ben.  (U.  S.)  447; 

of  the  offense  upon  which  the  prosecu-  U.  S.  v.  Elliot,  25  Fed.  Cas.  No.  15,043. 

tion  is  founded  must  be  the  rule  of  Seiture  of  Goods,  —  Where  a  seizure 

every  court  where  justice  is  the  object,  of  the  property  is  necessary  to  give 

and  cannot  be  satisfied  by  a  general  jurisdiction,  such  a  seizure  as  the  law 

reference  to  the  provisions  of  a  stat-  requires  must  be  alleged  and  proved 

ute.    It  would  require  a  series  of  clear  in    the    information.      The  Schooner 

and    unequivocal  precedents  to  show  Silver  Spring,  i  Sprague  (U.  S.)  551; 

that    this  rule  is    dispensed  with  in  The    Washington,  29  Fed.  Cas.  No. 

courts  of  admiralty  sitting  for  the  trial  17,222, 4  Blatchf.  (U.  S.)  loi;  The  Tug 

of  offenses  against  municipal  law.**  May,  6  Biss.  (U.  S.)  243,  16 'Fed.  Cas. 

Mti  iA  Sm  for  ForfiitaM.  —  In  Cof-  No.  9,330;  The  Fideliter,  i  Abb.  (U.  S.) 

fey  r.  U.  S.,  116  U.  S.  437,  it  was  said:  577;  The  Oconto,  18  Fed.  Cas.    No. 
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b.  Averments  in  Language  of  Statute.  —  It  is  sometimes 

sufficient  to  lay  the  offense  in  the  statutory  words,  but  not  unless 
they  describe  it  with  the  particularity  required  in  pleading.* 

c.  Negativing  Exceptions  and  Provisos.  —  If  facts  in  the 

nature  of  exceptions  enter  into  the  statutory  description  of  the 
injury,  or  are  contained  in  the  enacting  clause,  they  must  be 
negatived  in  the  pleading;  but  if  they  are  contained  in  subse- 
quent sections  or  statutes,  and  go  only  to  defeat  a  liability  other- 
wise apparent,  they  are  matter  of  defense.* 

10,421,  5  Biss.  (U.  S.)  460.  16  Fed.  Gas.  2.  Alabama,  —  Bell  v,    Wallace,    81 

No.  9,330,  6  Biss.  (U.  S.)  243.     See  also  Ala.  423. 

The  Steamboat  Joshua  I^viness,  9  Ben.  Arkansas,  —  State    v,   Kansas  City, 

(U.  S.)  339.  etc..  R.  Co.,  54  Ark.  546. 

Information  Against  Vessel  as  Prize  Illinois.  —  Adams  r.  Cutrighi,  53  111. 

of  War,  —  A  condemnation  of  a  ves-  361;  Chicago,  etc.,  R.  Co.  v,  Caner. 

sei  for  a  forfeiture  under  United  States  20  111.  391 ;  Whitecraft  v.  Vanderver.  12 

laws  cannot  be  decreed  on  a  libel  based  111.  235. 

on  its  being  a  prize  of  war.     The  case  Maine,  —  Berry  v.  Stinson,   23   Me. 

will  not,  however,  be  dismissed  by  the  140;  Smith  v,  Moore,  6  Me.  274;  Little 

appellate  court,  but  will  be  remanded  v,  Thompson,  2  Me.  228. 

for  a  proper  statement  of  the  facts  by  Mississippi,  —  Barber    r.    Levy,     73 

way  of  amendment.     U.  S.  v.  Weed,  5  Miss.  484. 

Wall.  (U.   S.)    62;    The    Watchful,   6  AVw /^/<y.  —  Farwell  v.  Smith,  16 

Wall.  (U.  S.)  91;  The  City  of  Mexico,  N.  J.  L.  133;  Hoffman  v,  Peters,  51  N. 

28  Fed.  Rep.  148;  The  Bello  Corrunes,  J.  L.  244;  McGear  v.  Woodruff,  33  N. 

6  Wheat.  (U.  S.)  153.  J.  L.  213. 

1.  Arkansas,  —  Kirkpatrick  v.  Slew-  New     York,  —  Steuben    County    v, 

art,  19  Ark.  695.  Wood,  24  N.  Y.  App.  Div.  442;  Hart 

Illinois,  —  Gebhart  v,  Adams,  23  111.  v,  Cleis,  8  lohns.  (N.  Y.)  41;  Teel  v, 

397.  Fonda,  4  Johns.  (N.  Y.)  304;  Bennet  v. 

Indiana.  —  Western  Union  Tel.  Co.  Hurd,  3  Johns.  (N.  Y.)  438  [explaining 

V,  Walker.  102  Ind.  599.  Blasdell  v.  Hewitt.  3  Cai.  (N.  Y.)  137]; 

Maine,  —  Smith  v,  Moore,  6  Me.  274.  Sheldon  v,  Clark,  i  Johns.  (N.  Y.)  513; 

Pennsylvania.  —  Duck  v.  Chief  Bur-  Newcomb  v,  Butteriield,  8  Johns.  (N. 

gess,    7    Watts    (Pa.)    181;    Com.   v,  Y.)  342;  People  v,  Bradt,  46  Hun  (N. 

Grower  (C.  PI.  Phila.  1855),  3  Bright.  Y.)445. 

Dig.   (Pa.)  4536.     PI.    47;     Board    of  Rhode  Island, -^  Sx&it  v,  O'Donnell, 

Health  v.  Mierchen,  Purd.  Dig.  (Pa.)  10  R.  I.  472. 

loth  ed.  1325.  South  Carolina,  —  Mills  v,  Kennedy, 

United    States,  —  U.     S.     The    Brig  I  Bailey  L.  (S.  Car.)  17. 

Neurea,  19  How.  (U.  S.)  92;  The  Pal-  Vermont,  —  Ellis  v,  HuH,  2  Aik.  (Vt.) 

myra,  12  Wheat.  (U.  S.)  i;  The  Merino,  42;  Western  Union  Tel.  Co.  v,  Bullard. 

9  Wheat.  (U.  S.)  391;  The  Mary  Ann,  65  Vt.  634, 

8  Wheat.  (U.  S.)  380;  The  Samuel,   i  United  States,  —  The  Brig  Auroras. 

Wheat.  (U.  S.)  10;  U.  S.  v.  Fifteen  Bar-  U.  S.,  7  Cranch  (U.  S.)  382;  Cross  v. 

rels  of  Distilled  Spirits,  51  Fed.  Rep.  U.  S.,  i  Gall.  (U.  S.)  26;    Smith  v.  U. 

417  [citing  The  Schooner  Hoppet  v.  U.  S.,  i  Gall.  (U.  S.)  261,  22  Fed.  Cas.  No. 

S.,  7  Cranch  (U.  S.)  389];   The  Brig  13,122;  U.  S.  v.  Hayward.  2  GaU.  (U. 

Caroline's  Case,  i  Brock.  (U.  S.)  384,  S.)  485;    U.  S.  v.  River  Spinning  Co., 

5  Fed.  Cas.  No.  2,418;  U.  S.  v.  Arms,  70  Fed.  Rep.  978;  Fish  v.  Manning,  31 

etc.,  24  Fed.  Cas.  No.   14,466a;    Two  Fed.  Rep.  340;  U.  S.  r.  Moore,  11  Fed. 

Hundred  and  Fifty  Barrels  of  Molasses  Rep.  249;  U.  S.  v,  Tilden,  28  Fed.  Cas. 

V.  U.  S.,  Chase  s  Dec.  (U.  S.)  502,  24  No.  16,523. 

Fed.  Cas.  No.  14.293.  Canada,  —  £x  p,    Clifford,    8     New 

England,  —  Lee  v.  Simpson,  3  C.  B.  Bruns.  16. 

871,  54  E.  C.  L.  871;  College  of  Phy-  England,  —  College  of  Physicians  v. 

sicians  v.  Salmon,   i  Ld.  Raym.  680;  Salmon,  i  Ld.  Raym.  680;  Thibault  v, 

Atty.-Gen.  v,  Henley,  8  Ir.  C.  L.  Rep.  Gibson,    12  M.   &   W.  89;   Pilkington 

367.  V,  Cooke,  16  M.  &  W.  615;  Gill  v,  Scriv- 
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SfidMM  of  VogatlTo  Allogatiom.  —  Where  the  plaintiff  alleges  nega- 
tive matter  peculiarly  within  the  knowledge  of  the  defendant,  he 
is  not  required  to  introduce  evidence  in  support  thereof.* 

d.  Allegation  of  Amount.  —  Where  the  penalty  given  by 
the  statute  is  fixed  in  amount  the  precise  sum  must  be  laid  in  the 
declaration ;  •  but  when  it  can  be  ascertained  only  by  verdict  or 
judgment,  it  is  no  objection,  even  to  a  declaration  in  debt,  that 
the  amount  claimed  varies  from  that  found.' 

ens«  7  T.  R.  27;  Spieres  v.  Parker*  i  T.  liability  for  penalties  already  accrued, 

R.  141;  Rex  V,  Hall,  i  T.  R.  320.  a  petition  which  was  pending  at  the 

"  It  li  a  Woll-oitabUihod  Prtadplo  that  date  of  the  repeal  need  not  show,  by 

in    all    cases  where    proceedings  are  express  allegation,  that  the  case  is  one 

taken  against  a  party  for  the  recovery  within  the  saving  clause.     Cincinnati, 

of  a  penalty  under  a  statute,  if  there  etc.,  R.  Co.  v.  Cook,  37  Ohio  St.  265. 

be  any  exception  in  the  clause  which  1,  Wood  v.  Farnell,  50  Ala.  546  [nV- 

gives  the  penalty,  exempting  certain  ing  Blann  v,  Beal,  5  Ala.  3571;  Indiana 

cases  from  its  operation,  the  declara-  Millers'  Mut.  F.  Ins.  Co.  v.  reople,  65 

tion  or  information  must  show  that  the  111.  App.  355,  affirmed  170  111.  474;  Ab- 

particular  case  is  not  within  the  excep-  ney  v,  Austin,  6  111.  App.  49;  U.  S.  v, 

tion.     But  where  it  comes  by  way  of  Hay  ward  2  Gall.  (U.  S.)485;  Kansas 

proviso  in  a  subsequent  part  of  the  act.  City,  etc.,  R.  Co.  v.  Summers,  45  Ark. 

it  is»  not  necessary  to  notice  it  in  the  295,  wherein  the  court  said:  '*  The  rule 

declaration  or  information,   but  it  is  in  that  case  is  that  if  the  statute,  in 

matter  which  the  defendant  must  allege  describing  the  offense,  contained  nega- 

as  a  ground  of  defense.    The  same  rule  live  matter,  the  complaint  must  contain 

applies  with  increased  force  and  efficacy  a   corresponding    negative   allegation 

to  the  case  where  penalties  are  given  and  it   must    be  supported   by  prima 

by  one  statute,  and  particular  cases  are,  /ode  proof  \  unless,  indeed,  the  matter 

by  a  subsequent  statute,  exempted  from  lies  peculiarly  within  the  knowledge  of 

its  operation."    Thibault  v.  Gibson,  12  the  other  party,  in  which  case  the  alle- 

M.  &  W.  88,  per  Lord'Abinger,  C.  B.  gallon  is  .taken  as  true,   unless  dis- 

In  a  Summarj  Prooeeding  for  the  re-  proved    by    that    party.      This    last 

covery  of  a  penalty,  exceptions  even  qualification    finds    its  illustration   in 

though  not  contained  in  the  enacting  prosecutions  against    unlicensed  per- 

clause,  must  be  shown  to  be  inappli-  sons  for  doing  acts  which  are  unlawful 

cable  by  proper  averments  contained  in  without  a  license;  for  example,  to  sell 

the  plaintiff's   pleading.     Doughty  v.  liquors,  or  to  practice  certain  profes- 

Conover,  42  N.  J.   L.  193,  wherein  the  sions."    See  also  Com.  v,  Coates,  169 

court  said,  quoting  i  Chitty's  Criminal  Mass.  354. 

Law  2S4:  **  The  reason  for  this  distinc-  2.  Duffy  v.  Averitt,   5  Ired.   L.   (N. 

tion  may  be  that  the  former  are  sum-  Car.)  455;  Dowd  v.  Sea  well,  3  Dey.  L. 

mary   proceedings   before  an  inferior  (N.  Car.)  185. 

jurisdiction,  and  do  not  afford  to  the  S.  Conntcticut.  —  Perrin  v.    Sikes,    i 

defendants  those  advantages  that  the  Day  (Conn.)  19;  Hart  v.  Brown,  2  Root 

common  law  allows  them;  and  there-  (Conn.)  301. 

fore  it  is  reasonable  that  it  should  ap-  '  Maine, — Thompson    v.    Smith,    79 

pear  on  the  face  of  the  proceedings  that  Me.  160. 

they   have   no  statutable   defense  on  Massachusetts,  —  Reed    v,    Davis,   8 

which  they  can  rely."     Compare  Rober-  Pick.  (Mass.)  514;  Com.  v,  Stevens,  15 

son  z/.  Lambertville,  38  N.  J.  L.  69.  Mass.  795;  Eddy  v.  Oliver,  5  Dane's 

Ezoeptioiii  S«f(Brred    To  by  Enacting  Abr.  254. 

Claoia.  —  Where  the  enacting  clause  re-  New  Hampshire,  —  Ome  v,  Roberts, 

fers  in   express    terms   to  exceptions  51  N.  H.  no;  Craig  v,  Gerrish,  58  N. 

contained  in  a  separate  clause  they  H.  513;  Harprr  v.  Bowman,  3  N.  H. 

must  also  be  negatived  by  the  pleading.  489.                                                        ^ 

Rex  V,  Pratten,  6  T.  R.  559.  New  York,  •—  Warren  v.  Doolittle,  5 

Bepoal   of  SUtnte  Pondfiig  Aetion.—  Cow.  (N.  Y.)  678;  Merchants'  Bank  v. 

Where  the  penal  statute  has  been  re-  Bliss,  i   Robt.  (N.  Y.)  391.  35  N.  Y. 

pealed,    but    with    a    clause    saving  4x2. 
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f.  Statutory  Forms.  —  In  some  instances  a  general  allega- 
tion of  liability,  with  a  reference  to  the  statute,  b  permitted  by 
statute  to  take  the  place  of  a  particular  statement  of  the  facts. ^ 

WhK9  Plaiatur  VmUtrUikm  to  Itato  IlMtt.  —  Although  such  a  declara* 
tion  is  permitted,  if  the  plaintiff  goes  further  and  undertakes  to 
state  the  facts  constituting  the  offense  he  will  be  held  to  the 
strict  rule  of  the  common  law.* 

/.  Pleadings  in   Inferior   Courts— in  otamo.  — Where 

jurisdiction  over  actions  to  recover  penalties  b  granted  to  justices 
of  the  peace  or  other  inferior  courts,  the  usual  manner  of  pro* 
ceeding  is  not  thereby  changed. 

Oral  PlMdiAft.  —  Where  permissible  in  ordinary  suits  the  plead- 
ings may  be  oral.' 

WrittM  PlMdiAft.  —  In  case  the  pleadings  are  written,  the  rules 

A^crtk  Carolina.  —  Dowd  v»  Sea  well,  ample,  actions    for   double  or  treble 

3  Dev.  L.  (N.  Car.)  185.  damages,  or  for  the  recovery  of  money 

Ohio,  —  Rockwell  v.  State,  xi  Ohio  or  property  lost  at  play  —  are  not  suits 

131.  for  penalties  or  forfeitures  in  which  the 

Pennsylvania,  —  Buckwalter  v.  U.  S.,  plaintiff  may  declare  in   short  form. 

IX  S.  &  R.  (Pa.)  X93.  Howser  V.  Melcher,  40  Mich.  X85;  Beek* 

United  States.  —  U.  S.  v.  Colt,  Pet.  man's  Petition,  x  Abb.  Pr.  N.  S.  (N.  Y. 

C.  C.)  145;  U.  S.  r.  Elliot,  25  Fed.  Cas.  Supreme  Ct.)  449,   31    How.   Pr.  (N. 

^o.   15,043;    Washington   v.   Eaton,  4  Y.)  16,  reversing  19  Abb.   Pr.  (N.  Y.) 

Cranch  (C.  C.)  352.    See  also  Stlmpson  245. 

V.  Pond,  2  Curt.  (U.  S.)  502,  23  red.  Baiiing  Oljsetioiis  te  Soeh  Bedaratlim* 

Cas.  No.  13,455.  —  If  the  defendant  is  ignorant  of  the 

England.  —  Pemberton   v.  Shelton,  charge  against  him  it  seems  that  he 

Cro.  Jac.  498;  Parker  v.  Curson,  Cro.  may  invoke  the   proper  remedy  and 

Jac.  529.  have     the     declaration     made    more 

Contra.  —  Rhemke  v.  Clinton,  2  Utah  specific.     Leonard  v.  Cogswell,  7  Nova 

230:  U.  S.  V.  Morin,  4  Biss.  (U.  S.)  93;  Scotia  121. 

U.  S.  V.  Ebner,  4  Biss.  (U.  S.)  117.  2.  Suter.  Citizens'  Ins.  Co..  71  Wis. 

1.  Benalleck  v.  People,  31  Mich.  200;  411;  Crumbly  v.  Bardon,  70  Wis.  385; 

People  V.  Brady,  90  Mich.  459;  People  State  v.  Egerer,  55  Wis.  527;  Teetshoro 

r.  Brooks,  4  Den.  (N.  Y.)  469.  v.  Hull,  30  Wis.  162. 

Whatiicr  Ahrogatad  by  Vew  Tork  Ood«.  S.  Illinois.  —  Cook  v.  People,  125  111. 
—  It  seems  to  be  uncertain  from  the  278;  Harbaugh  v,  Monmouth,  74  111. 
authorities  whether  a  provision  of  this  367;  Jacksonville  v.  Block,  36  111.  507; 
kind  which  was  contained  in  the  New  Chicago  v.  Kenney,  35  111.  App.  57; 
York  Revised  Statutes  has  been  abro-  Ewbanks  v.  Ashley,  36  III.  177;  Scott 
^ated  by  the  code.  That  il  has,  see  v.  New  Boston,  26  111.  App.  108;  Canoe- 
Abbott  v.  New  York  Central,  etc.,  R.  Creek  v,  McEniry,  23  111.  App.  227. 
Co.,  I  Sheld.  (N.  Y.)  278,  12  Abb.  Pr.  it/fM^fan.  —  People  v.  Grand  Rapids, 
N.  S.  (N.  Y.)  465;  Moorehouse  v.  Cril-  etc..  Plank  Road  Co.,  64  Mich.  618; 
ley,  8  How.  Pr.  (N.  Y.  Supreme  Ct.)  Canal  St.  Gravel-Road  Co.  v.  Paas,  95: 
43X.     But  see  r<y;t/r<i.  People  V.  Bennett,  Mich.  372. 

6  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  343,  Missouri,  —  Spencer    v.    Medder,    5 

affirming  5  Abb.  Pr.(N.  Y.)384;  People  Mo.  458. 

V.   Muller,  6  Abb.   Pr.  (N.  Y.  C.  PI.)  Tennessee.  —  Kirby  v.   Lee,  8   Yerg. 

344,  note.  (Tenn.)  440;    Kirby  v.  Rice,  8  Yerg* 

OonBtinf  M  Matiit*.  —  In  such  a  dec-  (Tenn.) 442. 

laration  the  statute  must  be  correctly  Jvdfimat  by  Ooatedon.  —  Where  the 

referred  to,  and  a  variance  in  this  re-  pleadmgs  may   be  oral,  a  judgment 

spect  is  fatal.     People  v.  Grand  Rapids,  without  proof,  upon  an  implied  confet- 

etc..  Plank  Road  Co.,  64  Mich.  618.  sion  of  the  charges  for  want  of  a  writ- 

A«Ums  V«t  llrloUj  PiiaL  —  Actions  ten  answer,  is  unauthorised.    Wilsoik 

brought  upon  remedial  law  —  for  ex-  v.  Com.,  7  Bush  (Ky.)  536. 
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which  govera  arc  similar  to  those  applied  in  superior  courts. 
Formal  matters  are  not  regarded,  but  facts  must  be  sufficiently 
alleged  to  inform  the  defendant  of  the  charge  against  him.^ 

3.  Joinder  of  Canfot  of  Aetion — a.  Distinct  Penalties.  —  At 
CommoA  Iaw  distinct  penalties  may  be  sued  for  and  recovered  in 
the  same  action.* 

In  Ood«  sutM,  on  tho  othor  Snnd,  the  joinder  of  distinct  causes  in 
penal  actions  is  frequently  prohibited  either  in  terms  or  by  impli- 
cation.* 

b.  Statutory  and  Common-law  Causes.  —  Where  the 
statutory  action  is  merely  cumulative  to  one  existing  at  common 

1.  Alabama,  —  Reagh    r.    Spann,    3  Ordinnnoai.  —  A  recovery  may  be  had 

Stew.  (Ala.)  100.  for  distinct  violations  of  an  ordinance 

Colorado,  —  Deitz  v.  Central,  z  Colo,  if  the  judgment  does  not  exceed  the 

323.  amount  of  the  jurisdiction  of  the  police 

Indiana,  —  Goshen  v.  Kern,  63  Ind.  magistrate  or  justice  of  the  peace  be- 

468;  Western  Union  Tel.  Co.  v.  Moss-  fore  whom  the  suit  is  brought.     Hen- 

ler,  95  Ind.  29;  Greensburgh  v.  Corwin,  soldt  v,  Petersburg,  63  111.  in,  141, 

58  Ind.  518.  157;  Bvars  ».  Mt.  Vernon,  77  111.  467. 

Massachusetts,  —  Com.  v.  Messenger,  In  Kensington  v.  Glenat,   i   Phila. 

4  Mass.  463,  5  Dane's  Abr.  254,  §  5.  (Pa.)  393,  9  Leg.  Int.  (Pa.)  138,  i  Phila. 

Michigan.  •—  Benalleck  v.  People,  31  (Pa.)  251,   8    Leg.    Int.    (Pa.)  158,   it 

Mich.  200.  was  held  that  counts  for  penalties  ac- 

Missouri.  —  Iba  v,  Hannibal,  etc.,  R.  cruing  under  different  ordinances  could 

Co.,  45  Mo.  469;  Norton  t/.  Hannibal,  not  be  joined  in  the  same  suit.    See 

etc.,  R.  Co.,  48  Mo.  387;  St.  Louis  v,  also  Carlisle  t/.  Balcer,  i  Yeates  (Pa.) 

Smith,  10  Mo.  439;  St.  Louis  v.  Vert.  472. 

84  Mo.  204,  12  Mo.  App.  570.  S.  Carriers.  Bernstein,  104 Iowa 572; 

New  Jersey,  —  Hoffman  z^.  Peters,  51  SuUivau  v.  New  York,  etc.,  R.  Co,  19                          -^ 

N.  J.  L.  244;  McGear  v.  Woodruff,  33  Blatchf.  (U.  S.)  388;  Brown  v.  Rice,  51                          \ 

N.  J.  L.  213.  Cal.  489,  52  Cal.  48^;  Motley  v,  Pratt, 

New    York.  —  Yixch    v.    Miller,    13  13    Misc.    Rep.    (N.   Y.   C.   PI.)    758; 

Wend.  (N.  Y^  66;  Hall  v.  McKechnie,  Louisville,  etc.,  R.  Co.  v.  Com.,  (Ky. 

22  Barb.  (N.  Y.)  244;  Cortland  r.  How-  1807)  43  S.    W.    Rep.   458.      Compare 

ard,  I  N.  Y.  App.  Div.  131.    See  also  Johnson  v,   Hudson  River  R.  Co.,  2 

Harker  v.  New  York,  17  Wend.  (N.  Y.)  Sweeny  (N.  Y.)  298,  reversed  on  other 

200.  points  in  40  N.  Y.  455. 

North  Carolina.  —  Scroter  v,  Harring-  Ohio.  —  Under  a  statute  which  per. 

ton,  I  Hawks  (N.  Car.)  192.  mils  the  union  of  several  causes  of  ac- 

England,  —  Rex  v.  Chandler,  i  Salk.  tion   for  "  injuries,   with    or  without 

378;  Pie  V,  Westley,  Hob.  245.  force,  to  person  and  property, or  either. " 

Taking  OMsetion  to  Pleading.  —  In  it  has  been  held  that  distinct  violations 
Cortland  v.  Howard,  i  N.  Y.  App.  Div.  of  penal  statutes  which  cause  such  in- 
131,  it  was  held  that  where  the  idlega-  juries  may  be  joined.  Cincinnati, 
tions  are  not  sufficiently  explicit  the  etc.,  R.  Co.  v.  Cook,  37  Ohio  St.  265. 
remedy  of  the  defendant  in  a  justice's  See  also  Snow  v.  Mast,  65  Fed.  Rep.  995. 
court  is  by  demurrer,  and  not  by  a  mo-  Baifing  Oh|oetion  of  Miiiioindir.  —  The 
tion  to  make  more  definite  and  certain,  improper  joinder  of  causes  is  not  prop- 
s' Deyo  V,  Rood,  3  Hill  (N.  Y^  527;  erly  raised  by  demurrer,  but  objection 
Johnson  v,  Hudson  River  R.  (^.,  2  must  betaken  by  motion  to  paragraph. 
Sweeny  (N.  Y.)  ^,  reversed  on  other  Louisville,  etc.,  R.  Co.  v.  Com.,  (Ky. 
points  in  49  N.  Y.  455:  Brooklyn  v,  1897)  43  S.  W.  Rep.  458  (see  also 
Cleves,  Hill  &  D.  Supp.  (N.  Y.)  231;  Schuyler  Nat.  Bank  r.  BoUong,  24 
Pottsvllle  Water  Co.  v.  Ball,  i  Leg.  Neb.  821,  825);  or  by  motion  to  elect, 
Chron.  (Pa.)  63;  Snow  v.  Mast,  65  Fed.  Scott  v,  Robards,  67  Mo.  289;  Harris 
Rep.  995;  Holland>.  Bothmar,  4  T.  R.  v,  Wabash  R.  Co.,  51  Mo.  App.  125; 
228.  See  also  Smith  v.  U.  S.,  i  Gall.  Woods  v,  Missouri,  etc.,  R.  Co.,  51 
(U.  S.)  261.  Mo.  App.  500. 
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law  for  the  same  offense,  counts  at  common  law  and  upon  the 
statute  may  be  joined.^ 

c.  Limitations  upon  Joinder.  —  In  order  that  distinct 
causes  of  action  may  be  joined  it  is  necessary  that  the  court  in 
which  the  suit  is  brought  shall  have  jurisdiction  over  each  and 
that  the  form  of  action  and  proceedings  thereunder  shall  be  of 
the  same  general  character.* 

d.  Separate  Counts.  —  Different  causes  of  action  must  not 
be  contained  in  the  same  count,  but  each  should  be  separately 
stated.'*^ 

Wh«ra  OfftiiM  It  OoBtliiuoiii.  —  Where  the  offense  is  continuous  and 
the  penalty  is  fixed  at  so  much  for  each  day,  week,  or  other 
period  of  time,  or  where  a  prohibited  act  embraces  several  par- 

1.  Spence  v.  Thompson,  ii  Ala.  746;  same  judgment  given  on  all  the  counts 
Pearkes  v.  Freer,  9  Cal.  642;  Kansas  of  the  declaration,'  or '  wherever  the 
City,  etc.,  R.  Co.  v,  Spencer,  72  Miss,  causes  of  action  are  of  the  same  nature, 
491 ;  Riker  v.  Hooper,  35  Vt.  457.  See  and  rtay  properly  be  the  subject  of 
also  Winne  v.  Snow,  19  Fed.  Rep.  507.  counts  in  the  same  species  of  action. 

Adding  Ckmnt  for  Bamages  bj  Amend-  they   may  be  joined;   otherwise  they 

mint.  — A  count  for  damages  at  com-  cannot.'  "     ^^P  «'•  Borders,  6  111.  46, 

mon  law  cannot  be  added  by  amend-  citing  i  Tidd's  Fr.  11. 
ment     pending     the     action,     as     it        Vew  Tork  Statnto. —  In  Smith  v.  Mer- 

constitutes  a  new  and  distinct  cause,  win,   15  Wend.  (N.  Y.)  184,  the  court 

Baldwin  v.  Western  Union  Tel.  Co.,  93  said,  speaking  of  3  Rev.  Stat.  N.  Y.,  p. 

Ga.  592.  480,  §  I,  and  p.  482.  §§  10,  11 :    "  The 

Penalty  for  Failnre  to  Biioharge  Xort-  action    may    be    debt    or   assumpsit, 

gage  of  Beoord.  —  A  count  for  a  statu-  *    *    •    it  would  be  difficult  to  main- 

tory  penalty  for  failure  to  enter  satis-  tain  that  the  liability  to  pay  a  penalty 

faction  of  a  deed  of  trust  may  be  joined  in  these  cases  arose  out  of  any  contract 

with  a  common-law  count  for  the  com-  on  the  part  of  the  delinquent.    The  ac- 

mon-law  damage  sustained.     Scott  v,  tions  and  pleadings  being  thus  arbi- 

Robards,  67  Mo.  289.  trary,  it  is  no  great  innovation  upon 

2.  Alabama,  —  Gurley  ».  McAnally,  general  principles  by  the  legislature  to 
109  Ala.  359.  enact  that  a  count  in  case  and  a  count 

Illinois.  —  Robley  v,  Culwell,  69  111.  in  debt  or  assumpsit  to  recover  the 

App.  273.  penalty  may   be  joined   in   the  same 

Massachusetts,  —  Fairfield  v,  Burt,  11  declaration.     This,  I  think,  is  the  rea- 

Pick.   (Mass.)  245;    Worster  v.  Canal  sonable  construction  of  the  different 

Bridge,  16  Pick.  (Mass.)  541.  provisions.     It  is  true  the  general  issue 

Mississippi.  —  Elder  v,  Hilzheim,  35  will  be  different  to  the  different  counts; 

Miss.  231.  but  that  is  mere  form;  there  can  be  no 

Missouri.  —  Lowe  v,  Harrison,  8  Mo.  difficulty  in  making  up  the  record." 

351;  Withington  i/.  Young,  4  Mo.  564.  3.  Scott  v.    Robards,    67    Mo.    289; 

New  York.  —  New  York  v.  Walker,  Harris  v.  Wabash  R.  Co.,  51  Mo.  App. 

4  E.  D.  Smith  (N.  Y.)  258.  125;    State    v.   Halter,    149   Ind.    292; 

North  Carolina.  —  Doughty  v,  Atlan-  Louisville,  etc.,  R.  Co.  v.  Com..  (KJr. 

tic.  etc..  R.  Co..  78  N.  Car.  22.  1897)  43  S.  W.  Rep.  458;    Hill  v.  Her- 

Pennsylvania.  —  Gruber    v.    Clarion  bert,  3  N.  J.  L.  483;  Little  v.  Perkins,  3 

First  Nat.  Bank,  87  Pa.  St.  465;  Denoon  N.  H.  469,  citing  Brooke  v.  Milliken,  3 

V.  Binns,  4  Pa.  L.  J.  184,  2  Clark  (Pa.)  T.  R.  50Q,  and  Bumham  v.  Webster, 

397;  Smith  V.  Meanor,  16  S.  k,  R.  (Pa.)  5  Mass.  266;    U.  S.   v.  Huckabee,  16 

375.  Wall.  (U.  S.)  414. 

Vermont.  —  Keyes  v.  Prescott,  32  Vt.  Warrmnti.  —  Two  or  more  penalties 

86.  may  be  included  in  the  civil  warrant 

**  The  result  of  authorities  on  the  issued  by  a  justice  of  the  peace  in  a 

subject  of  the  joinder  of  different  forms  penal  action,   and  they   need   not  be 

of  action  is  said  to  be  that  *  when  the  stated  in   separate  counts.      Duffy  v. 

same  plea  may  be    pleaded  and  the  Averitt,  5  Ired.  L.  (N.  Car)  455. 
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tkulars,  with  a  penalty  for  each,  only  one  count  for  the  aggregate 
sum  is  necessary.^ 

Attif  te  TrtUt  BMMfM.  —  In  an  action  for  double  or  treble  dam- 
ages where  the  evidence  does  not  authorize  a  recovery  for  more 
than  the  actual  damage  it  may  be  recovered  although  the  decla- 
ration contains  no  separate  count  demanding  it.* 

e.  Effect  on  Jurisdiction.  — Where  distinct  penalties  may 
be  joined,  it  is  no  objection  that  hy  so  doing  the  amount  in  con- 
troversy b  increased  beyond  the  jurisdiction  of  a  justice  of  the 
peace,  and  the  action  must  be  brought  in  a  superior  court.' 

/.  Construction  of  Statutes.  — An  important  question 
generally  arising  upon  the  joinder  of  causes  is  whether  the  penal 
uw  gives  a  single  cause  of  action  only,  or  several  which  may  be 
sued  for  in  the  same  action.  Decisions  construing  various  stat- 
utes in  this  particular  are  gathered  in  the  notes.^ 

L  C^mmetticu /. —  Barkhamsted  v,  Nebraska,  —  Lydick  v,  Palmquist,  31 
Panoos,  3  Conn,  i;   WelU  v.  Cooper,    Neb.   300;    Phoenix  Ins.  Co.  v.  Boh- 

57  Coon.  53,  overruling  Barber  v.  Eno,     man«  38  Neb.  351. 

3  Root  (Conn.)  150,  and  Chapman  v.  New  Nam f  shire,  —  Clark  v,  Lisbon, 

Chapman,  i  Root  (Conn.)  53.  19  N.  H.  386. 

ImdioMa,  —  Toledo,   etc.,    R.   Co.   v.  New  York,  —  St.  John  v,  Eberlin,  33 

Stephenson,  131  Ind.  303;  Aldrich  v.  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  585; 

Hawkins,  6  Blackf.  (Ind.)  135.  Suffolk  County  v,  Shaw,  31  N.  Y.  App. 

New  Hampshire,  —  Purinton  v.  Ladd,  Div.  146;    Suydam  v.  Smith,  53  N.  Y. 

58  N.  H.  596;  Little  V,  Perkins,  3  N.  383;  Sturgis  v,  Spofford,  45  N.  Y.  447; 
H.  469.  Tones  v,  Rochester  Gas,  etc.,  Co.,  7  N. 

New  Jersey,  —  Clark  v,  0>llins,  15  N.  V.  App.  Div.  474;  Meiers  v,  Metropoli- 

f.  L.  473.  un   Gas  Light  Co..    14  N.  Y.   Wkly. 

New   »ri.  — People  v.   M'Fadden,  Dig.  553;    Fisher  ».  New  York  Cent.. 

13  Wend.  (N.  Y.)  306;    Longworthy  v,  etc,  R.  Co.,  46  N.  Y.  659;  Brooklyn  v, 

Knapp,  4  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  Toynbee,  31  Barb.  (N.  V.)  383;    Pilot 

115,  Com'rs  V,  Frost,  4  Daly  (N.  Y.)  353. 

Vermont,  —  Everts    v,   Allen,    i    D.  North  Carolina,  —  Bray  v,  Barnard, 

Chip.  (Vt.)  116.  109  N.  Car.  44;    Maggett  v,  Roberu, 

Cniud  StaUs,  —  Wolverton  v,  Lacey,  108  N.  Car.  174;  Sute  v.  Muse,  4  Dev. 

30  Fed.  Cas.  No.  17.933.  &  B.  L.  (N.  Car.)  319. 

t.  Clark    r.    Field,    43    Mich.    343;  O^tV^.  —  Pittsburgh,  etc.,  R.  Co.   v, 

Hitchcock  V.  Pratt,  51  Mich.  363.     See  Moore,  33  Ohio  St.  384* 

also   Amend   r.   Murphy,  69   111.  337;  Pennsylvania, —  Com.  v,  Cooke,  50 

Dubois  V,  Beaver,  35  N.  Y.  133,  affirm-  Pa.  St.  3oi;    Hill  v,  Williams,  14  S.  & 

im^  34  Barb.  (N.  Y.)  547.  R.  (Pa.)  387. 

t.  Mobile,  etc..   R.  Co.  v.  State.  51  Tennessee,  —  Parks  r.  Nashville,  etc., 

Misa.  137:    Burrell  v,  Hughes,  116  N.  R.  Co.,  13  Lea  (Tenn.)  i. 

Car.  430:    Maggett  v,  Roberts,  108  N.  Texas,  —  Martin  v,  Johnson,  11  Tex. 

Car.  174:  Towanda  Bank  v.  Ballard,  7  Civ.  App.  638. 

W.  ft  S.  (Pa.)  434:   Gibson  v,  Gault,  33  United   States,  —  U.    S.    v,    Boston, 

Pa.  Sl  44,  Mjtinguisking  Gault  v.  Vin-  etc.,  R.  Co.,  15  Fed.  Rep.  309;  Pollock 

yard.  86  Pa.  St.  383,  eiud  in  Bartolett  v.  The  Steam-Boat  Sea  Bird,  3  Fed. 

r.   Achey.    38    Pa.   Su   373.     See  also  Rep.  573;    Hatch  v.  The  Steam  Boat 

CoUifM  v.  Hopwood,  15  M.  &  W.  459;  Boston,  3  Fed.  Rep.  807;    Washington 

Reeve  p.  Pool.  4  B.  &  C.  15s,  10  E.  C.  v.  Strother,  3  Cranch  (C.  C.)  543,  39 

L  399.     Sec  further  generally  article  Fed.  Cas.   No.   17,333;    U.  S.  v.  New 

AjiOi'irrnf CoKTRovBRSV, voL  i.  p. 703.  York  Guaranty,  etc.,  Co.,  8  Ben.  (U. 

C  OUi/0rma.  —  Loveland  v.  Garner,  S.)  369,  37  Fed.  Cas.  No.  15.S72;  U.  S. 

71  CaL  541.  V,  Erie  R.  Co.,  9  Ben.  (U.  S )  67.  35 

liHmms.  —  Indianapolis,  etc.,  R.  Co.  Fed.  Cas.  No.  15.056,  reversed  on  other 

9.  People,  91  lU.  453.  grounds  in  106  U.  S.  337,  X07  U.  S.  1; 
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ym  PB0CB88 —  1.  Civil  or  CriminaL  —  In  the  absence  of  any 
special    statutorv  provision   relating  to   the   process   in    penal 

actions,  it  must  oe  of  the  kind  used  in  civil  suits  rather  than  in 
criminal  prosecutions,  and  will  be  governed  by  the  general  rules 
applicable  to  the  former. 

Summoiii.  —  The  action,  therefore,  must  usually  be  commenced 
by  a  summons,  and  the  defendant  cannot  be  arrested  on  a  war- 
rant and  held  to  baiL^ 

U.  S.  V,  Brooklyn  City,  etc.,  R.  Co.,  14  306;  Harshaw  v.  Crow,  11  Ired.  L.  (N. 

Fed.  Rep.  284.  Car.)  240;    Washington  9.    Frank,    i 

England,  —  Crepps     v,     Durden,     3  Jones  L.  (N.  Car.)  436. 

Cowp.  640;   Pilcher  v,  Stafford,  4  B.  &  Prooait  in  Actions  against  Property.  — 

S.    775,    116    E.    C.    L.    775;     Milnes  '*  The  jurisdiction  acquired  by  the  seiz- 

V,  Bale,  L.  R.  10  C.  P.  591 ;    Garrett  v.  ure  is  not  to  pass  upon  the  question  of 

Messenger,  L.  R.  2  C.  P.  583,  10  Cox  forfeiture  absolutely,  but  to  pass  upon 

C.  C.  498;  Saunders  v,  Baldy,  L.  R.  i  that  question    after    opportunity    has 

Q.  B.  87,  6  B.  &  S.  791,  118  E.  C.  L.  been  afforded  to  its  owner  and  parties 

791;   Apothecaries  Co.  v,  Jones,  (1893)  interested  to  appearand  be  heard  upon 

I  Q.  B.  89,  17  Cox  C.  C.  588;  Lees  r.  the  charges.     To  this  end  some  notifi- 

Newton,  L.  R.  i  C.  P.  658,  i   H.  &  R.  cation  of  the  proceedings  beyond  that 

734;  In  re  Hartley,  31  L.  J.  M.  C.  332.  arising  from  the  seizure,   prescribing 

Ho  Prociso  Bulo.  —  In    Apothecaries  the  time  within  which  the  appearance 

Co.  c'.  Jones.  (1893)  i  Q.  B.  89,  17  Cox  must    be    made,    is    essential.     Such 

C.  C.  588,  Hawkins,  jT,  said:    "It  is  notification  is  usually  given  by  moni- 

idle  to  attempt  to  lay  down  a  golden  tion,  public  proclamation,  or  publica- 

rule   upon    the    subject.      Each    case  tion  in  some  other  form.     The  manner 

must  depend   upon  the  particular  cir-  of  the  notification  is  immaterial,  but 

cumstances  attending  it.  the  notification  itself  is  indispensable." 

"Saoh  and   Erery   Offnisa.*'  — '*  The  Windsor  v.  McVeigh,  93  U.  S.  274,  ciu 

statute  does  not  say  that  there  shall  be  ing  Bradstreet  v,  Neptune  Ins.  Co.,  3 

a  penalty  for  '  each  and  every  offense.'  Sumn.  (U.  S.)  601;    Woodruff  v,  Tay- 

In  the  absence  of  these  words,  it  seems  lor,  20  Vt.  65.    To  the  same  effect  is 

to   be  settled  that  only  one   recovery  Gregory   v,   McVeigh,   93   U.   S.    284, 

can  be  had  for  acts  or  omissions,  in  note. 

violation  of  the  statute,  prior  to  the  Form  of  Snmmoiis.  —  A  penal  action  is 

commencement  of  the  suit.**     Parks  v,  not  a  suit  upon  a  contract  within  sec 

Nashville,  etc.,  R.  Co.,  13  Lea (Tenn.)  I.  tion   129,  subdiv.  i,  of  the  early  Neu 

1.  Scranton  v,  Frothingham,  5   Pa.  York  Code,  but  the  summons  must  be 

Dist.  Rep.  639;   Oliver  r.  Larzaleer,  5  in  the  form  prescribed  by  subdiv.  2  of 

N.  J.  L.  591;  State  v.  Chandler,  7  Cine,  that  section  and  contain  a  notice  that 

Wkly.  L.  Bui.  97,  8  Ohio  Dec.  (Reprint)  application  will  be  made  to  the  court 

322.     Compare  Com.  v,  Davenger,    10  for  the  relief  demanded.     McCoun  0 

Phila.  (Pa.)  478,  30  Leg.  Int.  (Pa.)  321.  New  York  Cent.,  etc..  R.  Co.,  50  N.  Y. 

In  Oonnootieat,  on  the  other  hand,  it  176,  7  Lans.  (N.  Y.)  75.     Contra^  People 

has  been  held  that  the  process  must  be  v,  Bennett,  6  Abb.  Pr.  (N.  Y.  Supreme 

forthwith  by  warrant.     Leavensworth  Ct.)  343,  affirming  5  Abb.   Pr.  (N.  Y.) 

V.    Tomlinson,    i    Root  (Conn.)   436;  384;    Excise    Com*rs    v.    Classon,    17 

Houghton   V,   Havens,   6    Conn.    305.  How.  Pr.  (N.  Y.  Supreme  Ct.)  193. 

See    also    Merrlam    v,    Langdon,    10  It  should  appear  from  the  process 

Conn.  460.  that    the   proper   form    of  action   for 

In  Vorth  Oaroliaa  for  many  years  ac-  the  recovery  of  the  penalty  sought  is 

tions  before  justices  of  the  peace  were  being  pursued.     Kennedy  v.  Garling- 

commenced  by  warrant,  but  it  was  a  ton.  Harp.  L.  (S.  Car.)  424. 

statutory  civil  process,  and  not  attended  The   writ  is  subsuntially  in  debet 

with  the  incidents  of  the  criminal  war-  and  detinet  if  it  calls  upon  the  defend- 

rant.     Duffy  v,  Averitt,  5  Ired.  L.  (N.  ant    to    render    to    the    plaintiff    the 

Car.)  455;    London  v.  Headen,  76  N.  amount  of  the  penalty  "  due  under  an 

Car.  72;    Buncombe  Turnpike  Co.  v.  Act  of  the  General  Assembly  to  him, 

M 'Carson,  i  Dev.  &  B.  L.  (N.  Car.)  and  which  from  him  he  unjustly  de- 
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8Utiit«7  Prvritbu.  —  By  statute,  however,  process  of  the  latter 
character  is  frequently  permissible.^ 

Amtt  iA  CiTil  Aeti«ni.  —  In  an  action  on  a  strictly  penal  statute  it 
seems  that  a  defendant  may  not  be  arrested  unless  the  right  is 
given  in  terms  by  the  statute  or  some  general  law.* 

Stnriot  of  ProoMs.  —  Where  the  mode  of  service  is  prescribed  by 
the  penal  statute,  it  must  be  strictly  pursued.' 

2.  Indorsements—^.  Reference  to  Penal  Statute  —  in 
OtnenO.  —  In  a  few  states  the  summons  in  a  penal  action  or  the 
copy  served  must  contain  a  reference  to  the  statute.* 

tains  to  his  damage/'  etc.     Page  v,  dell,  74  Mo.  395;  Blewett  v.  Smith,  74 

Farmer,  2  Murph.  (N.  Car.)  288.  Mo.  404;   Ex  f,  Kiburg,  10  Mo.  App. 

1.  Cliicago  V,  Kenney,  35  111.  App.  442;  U.  S.  v.  Walsh,  Deady  (U.  S.)  38i« 
57;    Knowles  v,  Wayne  City,  31   111.  i  Abb.  (U.  S.)  66. 

App.  471;    Champion  c.  Pierce,  11  N.  In    i    Tidd's    Pr.    172    it    is    said: 

J.  L.  igiS;  Bowden  v.  Overseer  of  Poor,  *'  There  are  also  some  cases  where  the 

41  N.  J.  L.  462;    Drew  v,  Hilliker,  56  defendant  cannot  be  arrested,  though 

Vt.  642;  U.  S.  V.  Griswold,  5  Sawy.  (U.  the  action  be  brought  for  a  sum  cer« 

S.)  25;    U.  S.  V,  Walsh,  Deady  (U.  S.)  tain;   and  others  where  he  cannot  be 

281,  I  Abb.  (U.  S.)  66.  arrested  for    the    whole  of  the  legal 

Wanaiit  in  CiTll  Aetion.  —  The  fact  debt,  but  only  for  so  much  as  is  equi- 
that  the  action  may  be  commenced  by  tably  due.  Thus,  in  an  action  of  debt 
warrant  for  the  arrest  of  the  defendant  on  a  penal  statute,  the  defendant  can- 
does  not  change  the  suit  from  a  civil  not  be  arrested,  though  it  be  for  a  sum 
to  a  criminal  proceeding.  Goshen  v,  certain ;  as  it  is  a  maxim  that  every 
Croxton,  34  Ind.  239;  Tippecanoe  man  shall  be  presumed  innocent  of  an 
County  V.  Chissom,  7  Ind.  688;  Alton  offense  till  he  be  found  guilty.  But 
V.  Kirsch,  68  111.  261;  Williamson  v,  where  an  action  is  brought  on  a  reme- 
Com.,  4  B.  Mon.  (Ky.)  146.  dial  statute,  as  for  money  won  at  play, 

AflldaTit  Showing  Prabablt  Oania.  —  A  or  on  a  statute  which  expressly  author- 
constitutional  provision  that  **  no  war-  izes  an  arrest,  as  for  exporting  wool, 
rants  can  issue  but  upon  probable  double  value  for  holding  over,  having 
cause  supported  by  oath  or  affirma-  unsealed  wrought  silks,  or  insuring 
tion  "  relates  only  to  criminal  process  lottery  tickets,  etc.,  the  defendant  may 
and   not  to  warrants  issued  in  penal  be  arrested.'* 

actions.    Walker  v,  Cruikshank,  2  Hill  S.  Com.   v.  Turnpike  Co.,  i   Lack. 

(N.  Y.)  296.  Leg.  Rec.  (Pa.)  487. 

Aetion  in  Vnitod  SUtoo  Covrt.  —  A  state  Hew  Tork  SUtnto.  —  Code  Civ.  Pro. 

law  providing  that  a  penal  action  may  N.  Y.,  §  1895,  which  provides  that  the 

be  commenced  by  a  capias  is  applicable  summons  in  a  penal  action    can    be 

to  such  actions  when  brought  in  courts  served  only  by  an  officer  authorized  by 

of  the  United  States  sitting  within  the  law  to  collect  an  execution  issued  out 

state  where  it  obtains.    U.  S.  v.  Ban-  of  the  same  court,  does  not  apply  to 

ister,  70  Fed.  Rep.  44.  an  action  upon  a  statute  not  strictly 

2.  I  Tidd's  Pr.  173;  U.  S.  v,  Mun-  penal  brought  by  the  party  aggrieved, 
del,  6  Call  (Va^  245;  St.  George's  Quade  v.  New  York,  etc.,  R.  Co.,  59 
Case,  Yelv.  53.     It  is  otherwise  if  the  N.  Y.  Super.  Ct.  479. 

statute  is  remedial,  in    which    event  The  Betim  of  Strrioo  in  an  action 

laws  permitting  arrest  in  civil  actions  against  property  need  not  describe  the 

generally  will  apply.    Turner  v.  War.,  mode  of  seizure.    A  general  statement 

ten,'  2  Stra.  1079.  that  the  property  has  been  seized  is 

ImprisoamoBt  for  ]>obt.  — A  constitu-  sufficient.     Miller  v,  U.  S.,  11  Wall, 

tional  provision  abolishing  imprison*  (U.  S.)  269. 

ment  for  debt  in  civil  actions  does  n6^  4.  Objoot  of  ladonomont.  —  '*  The  ob- 

comprehend  suits  brought  on  strictly  ject  in   requiring  the  Indorsement  of 

penal  statutes.    Graham  v,  Chicago,  process  was  to  give  notice  to  the  de- 

etc,  R.  Co.,  53  Wis.  473;  Hardenbrook  fendant  of  a  fact  which  he  could  not 

sr.  Ligonier,  9$  Ind.  70;  Exp,  HoUwe-  learn  from  the  process  itself,  to  wit, 
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Vot  AppliMble  to  OompUdnt.  —  A  statutory  provision  which  requires 
the  summons  to  be  indorsed  with  a  general  reference  to  the  penal 
statute  has  no  reference  to  the  complaint  in  the  action,  and  can- 
not be  taken  into  consideration  in  passing  upon  its  sufficiency.^ 

Baising  Ol^eetioii  to  LMk  of  Indwuwiwit.  —  Advantage  of  a  failure  to 
make  such  indorsement  upon  the  summons  may  be  taken  by 
special  appearance  supported  by  affidavit.  The  affidavit  must 
state  the  source  of  the  information  of  the  affiant;  and  the  grounds 
of  his  belief,  that  the  action  is  brought  on  a  penal  statute.' 

In  Vew  Tork  the  indorsement  must  contain  such  a  description  of 

that  he  was  sued  for  a  penalty  or  Kentnokj.  —  In  Judy  v.  Howard,  2 
forfeiture  given  by  some  statute."  Mete.  (Ky.)  44,  it  was  held  that  the  no- 
Thayer  v.  Lewis,  4  Den.  (N.  Y.)  269.  tice  of  a  motion  for  penalty  against  a 
To  the  same  effect  see  Avery  v.  Slack,  sheriff  for  failure  to  return  an  execu- 
17  Wend.  (N.  Y.)  86;  Prussia  v,  Guen-  tion  should  show  under  which  statute 
ther,  16  Abb.  N.  Cas.  (Orleans  County  and  for  what  penalty  the  plaintiff  is 
Ct.)  230;  Starkweather  v,  Quigley,  7  proceeding.  See  also  M'Call  v,  Jus- 
Hun  (N.  Y.)  26;  Townsend  v.  Hop-  lices,  i  Bibb  (Ky.)  516,  a  case  where 
kins,  9  Civ.  Pro.  Rep.  (N.  Y.  Supreme  the  penalty  was  treble  the  amount  of  a 
Ct.)  257;    Bissell  V,  New  York  Cent.,  tax. 

etc.,  R.  Co.,  67  Barb.  (N.  Y.)  385:  Cox  In  Vew  Jersey  the  summons  must  be 
V,  New  York  Cent.,  etc.,  R.  Co.,  61  indorsed  with  the  name  of  the  prose- 
Barb.  (N.  Y.)  615;  Marselis  r.  Seaman,  cutor  in  the  action  and  the  title  of 
21  Barb.  (N.  Y.)  319;  People  v.  Bull,  the  penal  statute.  Hageman  ».  Van 
42  N.  Y.  Super.  Ct.  19.  Doren,  6  N.  J.  L.  J.  310;  Oliver  v,  Lar- 

Aetions  by  the  Mate  or  Public  OAoen.  zaleer,  5  N.  J.  L.  591;  Miller  v,  Stoy,  5 

—  Code  Civ.  Pro.  N.  Y.,  §  1897,  mak-  N.  J.  L.  548. 

ing  such  provision,   is  applicable  as  In  Vortii  OaroUaa  the  civil  warrant  by 

well  to  actions  brought  in  the  name  of  which  an  action  before  a  justice  of  the 

the  people  or  by  officers  in  their  official  peace   was  commenced   was  required 

capacity  as    to    suits  by  individuals,  to  contain  a  reference  to  the  statute. 

New  York  v,  Eisler,  10  Daly  (N.  Y.)  London   v.    Headen,   76    N.    Car.   72; 

396,  2  Civ.  Pro.  Rep.  (N.  Y.)  125;  Peo-  Duffy  v,  Averitt,  5  Ired.   L.  (N.  Car.) 

pie  V.  O'Neil,  54  Hun  (N.  Y.)  610,  over-  455. 

ruling  Townsend  v,  Hopkins,  9  Civ.  Aetioni  fiinr  Denble  Damagei.  —  Where 

Pro.  Kep.  (N.  Y.  Supreme  Ct.)  257.  the  statute  merely  gives  an  additional 

Beviied    Btatntee   Vot   Abrogated   by  remedy  for  what  was  before  a  common- 

Code.  —  The  provision  on  this  subject  law  injury,  as  an  action  for  double  or 

contained  in  the  Revised  Statutes  of  treble  damages,  an  indorsement  is  not 

New  York  was  not  abrogated  by  the  imperative,  since  if  the  plaintiff  does 

early  code  of  the  state.     Cox  v.  New  not  bring    himself    within   the    penal 

York  Cent.,  etc.,  R.  Co.,  61   Barb.  (N.  statute  he  is  still  entitled  to  recover  his 

Y.)  615;    Bissell  V,   New  York  Cent.,  actual  damages.    Sprague  z^.  Irwin,  27 

etc.,    R.   Co..   67   Barb.   (N.    Y.)    385;  How.  Pr.  (N.  Y.  Supreme  Ct.)  51. 

Young  V,   Gregg,   9  N.   Y.  Civ.   Pro.  2.  Burke  v.  New  York,  etc.,  R.  Co., 

Rep.   (Schenecudy  County  Cl)    262;  (Super.  Ct.)  39  N.  Y.  St.  Rep.  241;  De- 

Schoonmaker  v.  Brooks,  24  Hun(N.  Y.)  lisser  v.  New  York,  etc.,  R.  Co.,  59  N. 

553,  disapproving  People  v.  Bull,  42  N.  Y.  Super.  Ct.  233;    Brown  v.  Pond,  5 

Y.  Super.  Ct.  19.  Fed.    Rep.    31;    Avery    r.    Slack,    17 

1.  Ripley  v,  McCann,  34  Hun  (N,  Y.)  Wend.  (N.  Y.)  86. 

112;    Schroeder  v.   Beeker,  22  N.  Y.  It  Will  Vot  Be  Too  Late,  where  the 

Wkly.  Dig  261.  fact  does  not  appear  of  record,  for  the 

Ordinanees.  —  Code  Civ.  Pro.  N.  Y.,  §  defendant  to  move,  when  the  proceed- 

1897.  requiring  such  indorsement,  ap-  ings  develop  the  real  object  of  the  suit, 

plies  to  civil  actions  for  penalties  given  Delisser  v.  Nrw  York,  etc.,  R.  Co.,  59 

by  city  ordinances.  New  York  v.  Eisler,  N.  Y.  Super.  Ct.  233, /^r  Sedgwick,  C. 

10  Daly  (N.  Y.)  396,  2  Civ.  Pro.  Rep.  J.  (McAdam,  J.,  concurring);  Lassen  r. 

(N.  Y.)  125;    New  York   v.  Wood,  15  Aronson.    29    Abb.    N.    Cas.    (N.    Y. 

Daly  (N.  Y.)  341.  Super.  Ct.)  114. 
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the  statute  as  will  identify  it  with  certainty,*  and  if  different  secr 
tions  give  different  penalties  those  relied  on  must  be  pointed  out.* 
The  indorsement  need  not  appear  on  the  summons,  but  only  on 
the  copy  served  on  the  defendant.* 

Wh«ra  a  Copy  of  tho  Gomplftiiit  Ii  ]>oUTor6d  to  the  defendant  with  a 
copy  of  the  summons  no  indorsement  need  be  made."* 

b.  Date  When  Process  Issued.  —  In  Vermont  the  clerk  or 
magistrate  who  signs  the  original  writ  must  note  thereon,  under 
his  official  signature,  the  true  day,  month,  and  year  when  the 
same  was  signed.* 

1.  Initenees.  —  Where  the  statute  is  tained  upon  the  summons  itself.  But 
not  divided  into  dififerent  sections  giv-  in  either  event  it  seems  that  the  return 
ing  different  penalties  it  will  be  a  suffi-  of  service  need  not  mention  the  in- 
dent indorsement  to  state  its  title,  dorsement.  Excise  Com'rs  v.  Do- 
Prussia  V.  Guenther,  i6  Abb.  N.  Cas.  herty,  i6  How.  Pr.  (Saratoga  County 
(Orleans  County  Ct.)  230;  Excise  Ct.)  46;  Perry  v.  Tynen,  22  Barb.  (H. 
Com'rs  V,  Doherty,  16  How.  Pr.  (Sara-  Y.)  137;  People  v.  Walters,  7  Civ.  Pro. 
toga  County  Ct.)  46;  Andrews  v.  Har-  Rep.  (N.  Y.  Supreme  Ct.)  406,  15  Abb. 
rington,  19  Barb.  (N.  Y.)  343;  Perry  v,  N.  Cas.  (N.  Y.)  461. 

Tynen,  22  Barb.  (N  Y.)  137;    Schoon-  4.  Thayer  r.  Lewis,  4  Den.  (N.  Y.) 

maker  v.  Brooks,  24  Hun  (N.  Y.)  553.  269;    Prussia  t/.  Guenther,  16  Abb.  N. 

A  misrecital  of  the  date  when  the  Cas.  (Orleans  County  Ct.)  230;  Kee  v, 

statute  was  enacted  will  not  vitiate  it,  McSweeney,   15  Abb.   N.  Cas.  (N.  Y.) 

where  the  description  is  otherwise  full  229,  66  How.  Pr.  (N.  Y.  Supreme  Ct.) 

enough,  so  that  the  defendant  could  447;    People  v.  Bull,  42  N.  Y.  Super, 

not    have    been    misled.       Brown     v,  Ct.   19;  Brown  v.  Pond,  5   Fed.   Rep. 

Church,  5  Fed.  Rep.  41.  31. 

An  indorsement  that  the  summons  Oopy  of  Oomplaint  Senred  with  Sun- 
was  '*  issued  according  to  the  proceed-  moiis. —  A  failure  to  issue  summons  in 
ings  of  title  nine,"  etc.,  instead  of  the  form  prescribed  by  subdiv.  2  of  sec- 
'*  according  to  the  provisions,"  which  tion  129  of  the  old  code  is  of  no  conse- 
is  the  phrase  used  in  the  statute,  is  quence  where  a  copy  of  the  complaint 
good.  Andrews  v,  Harrington,  19  is  served  with  the  summons.  McCoun 
Barb.  (N.  Y.)  343.  v.  New  York  Cent.,  etc.,  R.  Co.,  50  N. 

The  law  need  not  be  recited  in  the  Y.  176,  7  Lans.  (N.  Y.)  75. 

indorsement,  but  it  will  be  sufficient  Other  Sourees of  Informatioii. — It  seems 

to  mention   it  particularly  and    give  that  the  statutory  provision  is  complied 

its  substance.     New  York  v,  Eisler,  10  with  if  the  reference  is  contained  in  the 

Daly  (N.  Y.)  396,  2  Civ.  Pro.  Rep.  (N.  body  of  the  summons  instead  of  by 

Y.)  125;   New  York  v.  Wood,  15  Daly  way  of  indorsement  upon  it.    Cox  v. 

(N.  Y.)  341.  New  York  Cent.,  etc.,  R.  Co.,  61  Barb. 

2.  Hitchman  v,  Baxter,  34  Hun  (N.  (N.  Y.)  615;  People  v.  Bull.  42  N.  Y. 
Y.)  271;  Ripley  v.  McCann,  34  Hun  Super.  Ct.  19;  Schoonmaker  z/.  Brooks, 
(N.  Y.J  112;   Avery  v.  Slack,  17  Wend.  24  Hun  (N.  Y.)  553;  Young  v.  Gregg,  9 

SI.  Y.)  86;  Schoonmaker  v.  Brooks,  24  N.   Y.    Civ.   Pro.   Rep.    (Schenectady 

un  (N.  Y.)  553;   Young  v.  Gregg,  9  County  Ct.)  262. 

N.   Y.    Civ.   Pro.    Rep.   (Schenectady  AflldaTit. —  Information  derived  from 

County  Ct.)  262.  sources    other   than   the  copy  of  the 

Undir  the  Berisad  SUtntM,  however,  summons  or  complaint  served,  as  from 

the  contrary  has  been  held.    Young  v,  an  affidavit  filed  later  in  the  proceed- 

Gregg,  9  N.  Y.  Civ.  Pro.  Rep.  (Schenec-  ings,  will  not  supply  the  place  of  an 

tady  County  Ct.)  262;   People  v.  Bull,  indorsement.     Brown  v.  Pond,  5  Fed. 

42  N.  Y.  Super.  Ct.  19.  Rep.  41, 

S.  Code  Civ.  Pro.  N.  Y..  §  1897;  Peo-  5.  Oontenti.  —  Such      minute      must 

pie  V,  Walters,  7  Civ.  Pro.  Rep.  (N.  Y.  contain    an  allegation  showing   when 

Supreme  Ct.)  406,  15  Abb.  N.  Cas.  (N.  the   writ   was  signed.     Montpelier  v, 

Y.)46i.  Andrews,  16  Vt.  605;  Pollard  v,  Wil- 

Bttorn  of  Strrioo.  —  Under  an  early  der,  16  Vt.  605,  note.  17  Vt.  48. 

provision  the  indorsement  was    con-  When  Made.  —  The  minute  must  be 

287  Volume  XVI. 


PmM.  PENALTIES  AND        T«l«mtarr  ApfMrasM. 

c.  In  United  States  Courts.  —  These  statutory  require- 
tnents  apply  to  penal  actions  brought  in  United  States  courts  sit- 
ting  within  the  states  where  they  obtain.^ 

3.  Yolontary  Appearance.  —  Want  of  process  and  all  formal 
defects  contained  in  it  are  waived,  as  in  other  cases,  by  the  vol- 
untary appearance  without  objection  of  the  defendant.^ 

Aetim  Wrongly  CoBuntnoid  by  Criainal  Proeati.  —  That  a  penal  action 
has  been  commenced  by  criminal  instead  of  civil  process  does 
not  constitute  a  defect  so  serious  that  it  may  not  be  thus  waived.' 

lAdontmmit  oa  Writ  —  A  failure  to  indorse  on  the  summons  a 
reference  to  the  penal  act,  as  required  by  law,  is  an  irregularity 
within  this  rule.* 

made  at  the  time   when   the   writ  is  North  Carolina,  —  Duffy  v.  Averitt,  5 

signed,  and  if  made  subsequently  it  is  Ired.  L.  (N.  Car.)  455. 

invalid.      Wheelock   v.   Sears,    19  Vt.  Pennsylvania,  —  Fraily  v.  Sparks,  2 

559;    Pollard  V,  Wilder,  17  Vt.  48.  16  Pars.  Eq.  Cas.  (Pa.)  23a. 

Vt.  605,  note.  Wisconsin,  —  State     v,     Doane,     14 

XaajiMr  of  Olijeetiiig  to  Writ  —  Motion  Wis.  484. 

to  Bismisi.  —  Where  the  penal  action  is  Canada,  —  Newbourn    v.   Street,    21 

brought  before  a  justice  of  the  peace,  U.  C.  Q.  B.  498;   Reg.  v,  Simmons,  14 

objection  to  the  wtit  for  lack  of  such  New  Bruos.  158. 

minute  must  be  by  motion  to  dismiss,  Siiaiiiioiii  Serrod  by  Wrong  Pwion.— 

made  at  the  return  day.     Wheelock  v.  That  the  summons  in  a  penal  action  is 

Sears,  19  Vt.  559.  not  served  by  the  person  designated  by 

Ploa  in  Abatomont.  —  In  the  County  law  is  a  mere  irregularity,  and  if  an 

Court  and  other  courts  of  record  objec-  objection   is  not  promptly    taken    on 

tion  is  properly  raised  by  plea  in  abate-  such  ground  it  will  be  deemed  waived, 

jnent.  Pollard  v.  Wilder,  17  Vt.  48,  16  Ahner  v.  New  York,  etc.,  R.  Co.,  20 

Vt.  605,  note;  or  by  special  appearance  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  318. 

for  that  purpose,  U.  S.  v.  Banister,  70  IMieontinvanet.  —  The  discontinuance 

Fed.  Rep.  44.  of  the  suit  at  the  early  English  law 

In    What   Aotioni    Vooastary.  —  The  caused  by  its  going  over  from  one  term 

minute  required  by  the  Vermont  stat-  to  another  is  cured  by  the  appearance 

ute  is  required  whether  the  action  is  of  the  party  in  penal  as  well  as  in  other 

strictly  penal  or  upon  a  remedial  stat-  civil  actions.     Humble  v.  Bland,  6  T. 

ute  giving  the  right  to  sue  to  the  party  R.  255 ;    North  v.  Wingate,  Cro.  Car. 

aggrieved.     Bowen  v.  Fuller,  2  Tyler  559;  Sedgewick  v,  Richardson,  3  Lev. 

<Vt.)  86;    Hubbell  v.  Gale,  3  Vt.  267;  374. 

Dassance  V.  Gates,  13  Vt.  275;  Slacks.  8.  Ewbanks  v,  Ashley,  36  111.  177; 

Gibbs,  14  Vt.  357;    Pollard  v.  Wilder,  Dallas  v,  Hendry,  3  N.  J.  L.  527;  Car- 

16  Vt.  605,  note.  17  Vt.  48.    See  also,  ter  v.  Dow,  16  Wis.  298. 

under   an    early    statute,    Denton    v,  4.  Hageman  v,  VanDoren,  6  N.  J.  L. 

Crook,  Brayt.  (Vt.)  189.  J.  310;    Mulkins  v,  Clark,  3  How.  Pr. 

1.  U.  S.  V,  Banister,  70  Fed.  Rep.  (N.  Y.  Supreme  Ct.)  27;    Sprague  v, 

44;    Brown  v.  Pond,  5  Fed.  Rep.  41;  Irwin,  27  How.   Pr.  (N.  Y.   Supreme 

Brown  v.  Church,  5  Fed.  Rep.  41.  Ct.)  51;    Bissell  v.  New  York   Cent., 

9.  Connecticut,  —  Merriam    v,   Lang-  etc.,  R.  Co.,  67  Barb.  (N.  Y.)  385;  Ver- 

don,  10  Conn.  460.  non  v.  Palmer,  48  N.  Y.  (Super.  Ct.)23i, 

Illinois,  —  Jacksonville  v.  Block,  36  67  How.  Pr.  (N.  Y.  Ct.  App.)  18;  Spoor 

111.  507;    Coulterville  v,  Gillen,  72  111.  v,  Cornell,  12  Civ.  Pro.  Rep.  (N.  Y.  Su- 

509;    Ewbanks  v,  Ashley,  36  111.  177;  preme  Ct.)  319;  Townsend  v,  Hopkins, 

Byars  v,  Mt.  Vernon,  77  111.  467.  9  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 

New  York, — Andrews  r.  Harrington,  257;    Prussia  v,  Guenther,  16  Abb.  N. 

19  Barb.  (N.  Y.)  343.     See  also  Merkee  Cas.  (Orleans  County  Ct.)  230.     So  also 

V.  Rochester,  13  Hun  (N.Y.)  157;  Mul-  is  the    failure    to    indorse    the    day, 

kins  V,  Clark,  3  How.   Pr.  (N.  Y.  Su-  month,  and  year  upon  the  writ,  as  re- 

Jreme  Ct.)  27,  cited  in  Webb  v,  Mott,  6  quired  by  the  Vermont  statute.     School 

low.  Pr.  (N.  Y.  Supreme  Cu)  439.  Disc  No.  i  v,  Austin,  46  Vt.  90;  Whee- 
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IX.  AMEVDnvTS  —  1.  At  Common  Law.  —  At  the  common  law« 
amendments  are  permitted  to  the  same  extent  in  penal  as  in 
other  actions.^ 

Amendintiiti  in  Admiralty.  —  Where  the  proceeding  for  a  forfeiture 
is  a  cause  of  admiralty  and  maritime  jurisdiction,  amendments 
are  permitted  with  the  greatest  liberality,  even  to  the  extent  of 
permitting  counts  for  new  causes  to  be  nled  in  the  trial  court.* 

2.  By  Stotnto.  —  Statutes  of  amendments  do  not  generally  apply 
to  penal  suits  unless  they  are  included  by  express  provision.* 

3.  In  What  Partionlan  Allowed.  —  In  the  absence  of  any  unrea- 
sonable delay  in  the  prosecution  of  the  suit,  the  plaintiif  will  be 
permitted  to  amend  in  any  particular  which  will  not  substantially 
change  his  claim ;  ^  and  the  fact  that  the  statute  of  limitations 
has  run  against  a  new  action  will  not  limit  the  rule.* 

ock  V,  Sears,   19  Vt.  559;    Pollard  v.  3.  Buckwalter  v,  U.  S.,  11  S.  &  R. 

Wilder,  17  Vt.  48,  16  Vt.  605,  note.  (Pa.)   103;    Childress  v.   Nashville,    3 

1.  Wiscasset  v,  Trundy,  12  Me.  204;  Sneed  (Tenn.)  347;    Crawford  v.  New 

Jones    V,    Ross,    2    Dall.    (Pa.)    143;  Jersey  R.,  etc.,  Co.,  28  N.  J.  L.  479; 

Anonymous,  i  Gall.  (U.  S.)  22;  Bond-  Bondfield  v.  Milner,  2  Burr.  1098.     But 

field  V.  Milner,  2  Burr.  1098;  Philips  v.  see  Lebanon  Nat.  Bank  v,  Karmany, 

Smith,  I  Stra.  136;  Atcheson  v.  Ever-  98  Pa.  St.  65. 

itt,   I   Cowp.   382;    Mace  v,  Lovett,  5  4.  Alabama, — Williams  v.  Bowdin, 

Burr.  2833;    Anonymous,  i  Wils.  256;  68  Ala   126. 

Bennet  v.  Smith,  i  Burr.  401;  Baldwin  Maine,  —  Campbell  v,    Rankins,    il 

V,  Henderson,  4  U.  C.  Q.  B.  361.    See  Me.  103. 

also  Walsh  v.  U.  S.,  3  Woodb.  &  M.  Nebraska.  —  Schuyler  Nat.  Bank  v, 

(U.  S.)  341;   U.  S.  V,  A  Lot  of  Jewelry,  Bollong,  28  Neb.  684. 

etc.,  59  Fed.  Rep.  684;   U.  S.  v.  Three  New  Hampshire,  —  Melvin  v.  Smith, 

Hundred  and  Ninety-Six  Barrels  Dis-  12  N.  H.  462. 

tilled  Spirits,  28  Fed.  Cas.  No.  16,503.  North    Carolina,  ^GiW^m     v.    Life 

Contra^  Turner's  Case,  2  Mod.  145.  Ins.  Co.,  121  N.  Car.  369;    Tillery  v, 

Indonsmmits  oa*8iubiiio]is.  —  Indorse-  Candler,  118  N.  Car.  888. 

ments  on  the  summons  such  as  those  United  States,  —  The  Schooner  Har- 

required  by  the  laws  of  iV>7v  K<7ri  and  mony,    i   Gall.   (U.  S.)  123;    U.  S.  v, 

Vermont  (see  sufra^  VIII.  2.  Indorse-  Seventy'Six  Thousand  One   Hundred 

ments\  where  wanting  or  so  defective  and  Twenty-Five  Cigars,  18  Fed.  Rep. 

as  not  to  inform  the  defendant  of  the  147. 

statute  on  which  the  action  is  brought,  England,  —  Fraser  v,  Thompson,    i 

cannot  be   remedied   by  amendment,  U.  C.  Q.  B.  522,  314. 

Pollard  V,  Wilder,  17  Vt.  48, 16  Vt.  605,  Adding  Vow  Ooimts.  —  A  declaration 

note;  Brown  v.  Pond,  ^  Fed.  Rep.  41.  under  one  statute  cannot  be  amended 

S.  See  generally  article  Admiralty,  by  inserting  new  counts  under  another, 

vol.  I,  p.  249,  also  The  Meteor,  17  Fed.  Vl^right  v,  Ager,  5  Moo.  330,  16  £.  C. 

Cas.  No.  9,498;  The  Edward,  i  Wheat,  L.  403. 

(U.  S.)  261;   The  Marianna  Flora,  11  Tmras.  —  Where     bv     misuke     the 

•  Wheat.  (U.  S.)  I ;    The  Schooner  Ade-  venue  was  wrongly  laid,  an   amend- 

line,  9  Cranch  (U.  S.)  244;   The  Pal-  ment  altering  it  to  the  proper  county 

myra,  12  Wheat.  (U.  S.)  i.  will  be  allowed  after  the  time  limited 

Vo  AmtBdmtat  oa  AppsaL  —  Where  a  for  commencing  a  new  action.     Petre 

libel  is  so  defective  that  a  court  cannot  v.  Craft,  4  East  433,  Dover  v,  Mestaer, 

enter  a  decree  upon  it,  and  a  case  of  4  East  435. 

forfeiture  is  shown  by  the  evidence,  it  9.  Meriiam   v,   Langdon,   10   Conn, 

will  not  be  amended  in  the  court  of  ap-  460,  distinguishing  Drake  v,  Watson,  4 

peal,  but  will  be  remanded  to  the  court  Day  (Conn.)  37;  oearcroft  v.  Hundred 

below  with  directions  to  permit  it  to  be  of  Bumham,  etc.,  3  Lev.  347;  Cross  v, 

amended.    The  Mary  Ann,  8  Wheat.  Kaye,  6  T.  R.  543.     But  see  Low  v, 

(U.  S.)  380.  Little,  17  Johns.  (N.  Y.)  346,  Wood- 
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VtriiM  Antwor.  —  An  answer  in  a  penal  action  need  not  be  veri- 
fied by  the  defendant  where  the  code  provides  that  verification 
may  be  omitted  where  the  defendant  would  be  privileged  from 
testifying  as  a  witness.* 

XI  D18OOYBBT,  Pbobvctiov  of  Pafsbs,  avd  the  Like  — 
1.  Actions  Against  Individuals.  —  It  is  a  well-established  rule  of  law 
that  a  bill  of  discovery  will  not  lie  against  a  defendant  in  a  penal 
action  to  obtain  evidence  of  liability ;  nor  can  a  witness  in  any 
action  be  compelled  to  give  testimony  against  himself  which  may 
tend  to  subject  him  to  a  statutory  forfeiture.* 

Inttrrofatoritt.  —  A  statute  giving  a  remedy  by  interrogatories 
and  dispensing  with  the  necessity  of  resorting  to  a  bill  of  dis- 

tion  issued  out  of  the  said   Superior        Ohio,  —  Cadwallader     v.    Granville 

Court,"  will  be  stricken  out  on  motion  Alexandrian  Soc.,  iz  Ohio  292;  Ander- 

or  the  answer  by  amendment  made  to  son  v.  State,  7  Ohio  (pt.  ii.)  250.     Con^ 

stateunequiYOCsdly  whether  or  not  it  is  tra^  Cincinnati,  etc.,  R.  Co.  v,  Coolc, 

intended  to  rely  on  improper  service  37  Ohio  St.  265. 

as  a  defense.     Burke  v.   New  York,         Virginia,  —  Poindexter  v.    Davis,  6 

etc.,  R.  Co.,  (Super.  Ct.)  39  N.  Y.  St.  Gratt.  (Va.)  481. 

Rep.  241.  United  States.  —  Atwill  v.  Ferrett,  2 

Bsply  to  Answtr  BtttlBf  Vp  Vow  Hat-  Blatchf.  (U.  S.)  39:  Finch  v.  Rikeman, 

tor.  —  By  rule  51  of  the  rules  in  ad-  2  Blatchf.  (U.   S.)  301;    Chapman  z\ 

miralty  no  reply  need  be  filed  to  new  Ferry,  12  Fed.  Rep.  693;  Lees  v,  U.  S., 

matter  contained  in   an   answer,   and  150  U.  S.  476:  U.  S.  v.  National  Lead 

this  is  applicable  to  a  suit  in  rem  for  a  Co.,  75  Fed.  Rep.  94;  U.  S.  v.  Saline 

forfeiture  brought  by  the  United  Sutes  Bank,  i  Pet.  (U.  S.)  100;   Trow  City 

after  a  seizure  on  land.     Coffey  v,  U.  Directory  Co.  v,  Curtin,  36  Fed.  Rep. 

S.,  117  U.  S.  233.  829. 

1.  Gadsden  v.  Woodward,  103  N.  Y.        England,  —  Duncalf  v,  Blake,  i  Atk. 

242.    See  also  generally  article  Verifi-  52;  Bunyan  v,  Yerbury,  i  D.  &  R.  448, 

CATION.  16  E.  C.  L.  46;  Chauncey  v.  Tabour. 

S.  Connecticut,  —  Benjamin  v.  Hath-  den,  2  Atk.  392;  Wrottesley  z\  Bendish, 

away,  3  Conn.  528.  3  P.  Wms.  236;  Sharp  v.  Carter,  3  P. 

Indiana,  —  Lister  tr.  Boker,  6  Blackf.  Wms.    375;    Parkhurst  v,   Lowten,   i 

(Ind.)  439.  Meriv.   391;    Orme  v,    Crockford,    13 

Massachusetts,  ^'h^uXfXon  v,   Boyd,  Price  376;    Sloman  v,   Kelly,  4  Y.  & 

7  Mass.   131;    Russell    v,    Lewis,    15  Coll.   16^9;  Horton  v.  Bolt,  2  H.  &  N. 

Mass.  127;  Boardman  v.  Roe,  13  Mass.  249;  Pye  v,  Butte rfield,  5  B.  &  S.  830, 

104.  117  £.  C.  L.  830;  Dandridge  V.  Corden, 

New  Hampshire, — Currier  v.   Con-  3  C.  &  P.  11,  14  E.  C.  L.   185;   Ux- 

cord  R.  Corp.,  48  N.  H.  321.  bridge  v,  Suveland,  i  Ves.  56;  May 

New  Jersey,  —  Vanderveer  v.   Hoi-  v,  Hawkins,   11   Exch.  210;   Saunders 

comb,  17  N.  J.  Eq.  87.  v,  Wiel,  (1892)  2  Q.  B.  321;    Suffolk  v. 

New  York,  —  Buffalo  v.  Ray,  (Buffalo  Green,  i  Atk.  450;  U.  S.  v,  McRae,  L. 

Super.  Ct.)  I  N.  Y.  St.  Rep.  730;  Tay-  R.  3  Ch.  79;   U.  S.  v,  McRae,  L.  R.  4 

lor  V,  Bruen,  2  Barb.  Ch.  (N.  Y.)  301;  Eq.  329,  distinguishing  Rex  v.  Willcox, 

Livingston   v,  Harris,  3  Paige  (N.  Y.)  1  Sim.  N.  S.  301;  Chadwick  v,  Chad- 

528.   affirmed  ii    Wend.   (N.   Y.)  329;  wick,  22  L.  J.  Ch.  329;    Langlois  v. 

Cloves  V,  Thayer,  3  Hill  (N.  Y.)  564;  Valin,  6  Quebec  L.  Rep.  249:  Malcolm 

M*Intyre  v,  Mancius.  16  Johns.  (N.  Y.)  v.  Race,  16  Ont.  Pr.  Kep.  330;  Smith 

592;  Mauran  v.  Lamb,  7  Cow.  (N.  Y.)  v.  Read,  i  Atk.  526;  Boteler  v.  Marma- 

174;  Matter  of  Kip,  i  Paige (N.Y.) 601;  duke,  3  Atk.  453. 
Salina  Bank  v,  Henrv,  2  Den.  (N.  Y.)        See  also  Moelling  v,  Lehigh  Coal, 

^11,  affirmed  iT^tti,  (N.Y.)  593,  I  N.  Y.  etc.,  Co.,  9  Phila.  (Pa.)  223,  31  Leg: 

83;  Burns  7/.  Kempshall,  24  Wend.  (N.  Int.  (Pa.j    396,  explaining   Morgan  v, 

Y.)  360,  affirmed  4  Hill  (N.  Y.)  468.  Watson,  2  Whart.  (Pa.)  10. 

North  Cirolina,  —  Jones  v,  Lanier,  2         Contra,  —  Day  v.  State,  7  Gill  (Md.) 

Dev.  L.  (N.  Car.)  480.  322. 
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covery  does  not  have  the  effect  of  changing  the  law  in  this 
particular.  * 

iUtion  for  Double  or  Treble  Dunagei.  —  The  mere  fact  that  the  action 
is  by  the  party  aggrieved  for  double  or  treble  damages  will  not 
prevent  the  operation  of  the  rule,  if  it  appears  from  the  statute 
taken  as  a  whole  that  the  penalty  was  meant  rather  as  a  punish- 
ment against  the  defendant  than  as '  a  compensation  for  an 
injury.* 

Prodnetion  of  Bodki  and  Papen.  —  A  defendant  cannot  be  compelled 
to  produce  his  books  and  papers  for  evidentiary  purposes  any 

1.  Hanningsv.  Williamson,  lo  Q.  B.  Fed.  Cas.  No.  2,837;  Gadsden  r.  Wood- 

Div.  459;    Lyell  v.   Kennedy,   so  Ch.  ward,  103  N.  Y.  242. 
Div.   484,   affirmed  L.    R.  9  App.  81;        S.  Saunders  v,  Wiel,  (1892)  2  Q.  B. 

Horton  z/.  Bott,  2  H.  &  N.  249;  May  v,  321,  affirming  (1892)  2  Q.  B.  18;  Hobbs 

Hawkins,  11  Exch.  210;  Pye  v.  Butter-  v,  Hudson,  25  Q.  B.  Div.  232;  Adams 

field,  5  B.  &  S.  830,  117  E.  C.  L.  830;  v,  Batley,  18  Q.   B.  Div.  625.     To  the 

Poindexter  z/.  Davis,  6Gratt.  (Va.)48i.  same  effect  see  Masseth  v.  Johnston, 

Applioation  of  Bala  in  Penal  Aetioni.  —  59  Fed.  Rep.  613,  citir^  Untermeyer  v, 
"  The  reasons  given  seem  substantially  Freund,  58  Fed.  Rep.  210. 
to  amount  to  this:  Although  the  pen-  Statnto  Providing  Additional  Damagos. 
alty  is  not  in  strict  law  a  criminal  — The  rule  that  one  cannot  be  com- 
penalty,  yet  the  action  is  in  the  na-  pelled  to  give  evidence  against  himself 
ture  of  a  criminal  charge  against  the  does  not  apply  where  the  statute  con- 
defendant.  It  is  obvious  in  such  a  templates  additional  damages  for  an 
case  that  the  action  is  of  a  fishing  injury,  as  for  the  infringement  of  a 
character,  the  plaintiff  first  bringing  his  patent,  rather  than  the  punishment  of 
action  and  then  seeking  to  obtain  the  the  offense.  Masseth  v,  Johnston,  59 
necessary  materials  to  support  it  by  in-  Fed.  Rep.  613,  dting  Untermeyer  v, 
terrogating  the  defendant;  and,  the  ob-  Freund,  58  Fed.  Rep.  210. 
ject  of  the  action  bein^  to  subject  the  BemoTid  fmtL  Office. —  In  Thurston  v, 
defendant  to  a  penalty  in  the  nature  of  Clark,  T07  Cal.  285,  which  was  an  ac- 
a  criminal  penalty,  it  would  be  mon-  tion  under  a  statute  to  remove  from 
stroas  that  the  plaintiff  should  be  office  for  a  violation  of  public  duty,  it 
allowed  to  bring  such  an  action  on  was  held  that  the  defendant  could  not 
speculation,  and  then,  admitting  that  be  compelled  to  give  evidence  against 
he  had  not  evidence  to  support  it,  to  himself.  The  court  said:  *'  The  pro- 
ask  the  defendant  to  supply  such  evi-  ceeding  is  a  nondescript, but  resembling 
dence  out  of  his  own  mouth  and  so  to  somewhat  a  qui  tarn  action.  But 
criminate  himself.  It  is  on  this  prin-  whatever  its  garb,  it  is  in  body  and 
ciple,  as  it  seems  to  me,  that  a  court  of  spirit,  in  its  aim  and  object,  a  process 
equity  would  not  grant  its  aid  to  such  for  the  punishment  of  crime.  When 
an  action."  Martin  v.  Treacher,  16  Q.  the  constitution  declares  that  no  per- 
B.  Div.  507.  son  shall  be  compelled  in  any  criminal 

loops  of  Bnlo.  —  "  The  cases  appear  case  to  be  a  witness  against  himself,  it 

to  me  to  show  that  it  was  a  fixed  prin-  must  be  construed  to  apply  to  all  cases 

ciple  of  procedure  in  equity  to  refuse  in  which  the  action  prosecuted  is  not 

a  bill  of  discovery  in  aid  of  a  penal  ac-  to  establish,  recover,  or  redress  private 

tion.     The  rule  was  that  the  plaintiff,  and  civil  rights,  but  to  try  and  punish 

in  order  to  entitle   himself  to  relief,  persons  charged  with  the  commission 

must  show  either  that    he    was    not  of  public  offenses.'*     Ci/r</ in  a  case  of 

bringing  a  penal  action,  or  that  if  he  the  same  character,  People  v.  Superior 

was  bringing  a  penal  action,  he  waived  Ct.,  114  Cal.  466.     To  the  same  effect 

the  penalty  or  the   forfeiture  as  the  see  Matter  of  Dickinson,  58  How.  Pr. 

case  might  be.*'    Jones  v.  Jones,  22  {J,  (N.  Y.)  260;  Jackson  v,  Humphrey,  i 

B.  Div.  425, /^T  Coleridge,  C.  J.  Johns.  (N.  Y.)498;  U.  S.  v,  Collins,  i 

An  Answer  nndorOath  cannot  be  com-  Woods  (U.  S.)  499.    See  also  People  v, 

pelled    in    an   action   for    a    penalty.  McClave,  123  N.  Y.  512,  a^rmfi^(Su- 

Clark  V.  U.  S.,  2  Wash.  (U.  S.)  519.  5  preme  Ct.)  32  N.  Y.  St.  Rep.  824. 
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more  than  he  can  be  coerced  to  discover  other  evidence  against 
himself.* 

Penal  Action  Barred  by  Btatnte  of  limitations.  —  It  has  been  held  that 
a  party  is  not  entitled  to  the  benefit  of  this  rule  if  the  penal 
action  to  which  he  might  be  subjected  is  barred  by  the  statute  of 
limitations.* 

statutory  Proriiions.  —  It  seems  that  a  statute  may  require  a 
defendant  to  give  evidence  against  himself  for  the  purpose  of  a 
remedial  suit,  where  it  provides  that  such  evidence  shall  not  be 
used  against  him  in  a  suit  for  the  penalty  or  forfeiture.* 

2.  Actions  Against  Property.  —  In  the  federal  courts,  in  actions 
against  property  for  forfeiture  and  only  incidentally  against  the 
owner,  it  has  been  held  that  the  owner  may  be  called  upon  to 
give  evidence  against  himself  by  the  production  of  his  books  and 
papers.*  But  no  distinction  is  now  allowed  between  such  penal 
actions  and  those  in  personam,^ 

1.  People  V.  Western  Manufacturers*  Bank,    i    Pet.   (U.   S.)   loo.     See  also 

Mut.  Ins.  Co.,  40  III.  App.  428;  Logan  Kuder  v,  Cronice,  7  Ohio  (pt.  ii.)  249. 
V,  Pennsylvania  R.  Co.,   132   Pa.  St.        4.  U.  S.  r.   Distillery  No.  Twenty- 

408;    Union  Glass  Co.  v.  New  Castle  eight,  6  Biss.  (U.  S.)  483;    U.   S.   v. 

First  Nat.  Bank,  10  Pa.  Co.  Ct.  Rep.  Mason,  6  Biss.   (U.  S.)  350;  U.  S.  r. 

574;   Boyle  V.  Smithman,   146  Pa.  St.  Three  Tons  of  Coal.  6  Biss.  (U.  S.)  379; 

255,  quoted  with  approval  in  Osborn  «/.  Matter  of  Piatt,  7  Ben.  (U.  S.)  261;  U. 

Athens  First  Nat.   Bank,   154  Pa.  St.  S.  v,  Hughes,   12  Blatchf.  (U.  S.)  553, 

134;  Johnson  v.  Donaldson,  18  Blatchf.  reversing    8    Ben.   (U.    S.)   29;    In  re 

(U.  S.)  287.  Strouse,    1   Sawy.   (U.   S.)  605;   Stan- 

Into^ooutory  Order.  —  An  order  ref us-  wood  v.   Green,   2  Abb.   (U.   S.)  184; 

ing  a   petition   foi   the   production  of  Matter  of  Meador,  i  Abb.  (U.  S.)  317: 

books  and  papers  on  this  ground  is  Stockwell  v.  U.  S.,  3  Cliff.  (U.  S.)  284, 

interlocutory  only  and  not  reviewable  affirmed  ovi  other  grounds,  this  one  not 

before  final  judgtnent.     Logan  v.  Penn-  having  been  raised,  in  Stockwell  v.  U. 

sylvania  R.  Co.,  132  Pa.  St.  403.  S.,  13  Wall.  (U.  S.)  531.    See  also  Dob- 

9.  Skinner  v.  Judson,  8  Conn.  528,  bins*s  Distillery  v,  U.  S..  96  U.  S.  395; 

^v^rr«/««/ Northrop  v.  Hatch,  6  Conn.  Clifton  v.  U.  S.,  4  How.  (U.  S.)  242; 

361;  U.  S.  «/.  Smith,  4  Day  (Conn.)  121;  The  Luminary,  8  Wheat.  (U.  S.)407; 

Salina  Bank  v.  Henry,  2  Den.  (N.  Y.)  The  Brig  Busy,  2  Curt.  (U.  S.)  586:  U. 

155»  affirming  3  Den.  (N.  Y.)  593,  I  N.  S.  v.  Twenty-eight  Packages  of  Pins, 

Y.  83;  Close  V.  Olney.  i  Den.  (N.  Y.)  Gilp.  (U.  S.)  315. 

319;  Roberts  r.  Allatt,  I  M.  &  M.  192.        6.  In   Boyd  v.  U.  S.,  116  U.  S.  616, 

22  E.  C.  L.  288;  Williams  v.  Farring-  many  of  the  cases  cited   in   the   pre- 

ton,  3  Bro.  C.  C.  39.  ceding   note   were  discussed  and  the 

Contra,  —  In  Boardman  v.  Roc,  13  doctrine  established  by  them  was  over- 
Mass.  104,  the  court  said :  **  He  cannot  ruled.  The  court, //r  Bradley,  J.,  said: 
answer  affirmatively  without  criminat-  **  In  U.  S.  v.  Mason,  6  Biss.  (U.  S.)  350, 
ing  himself;  and  although  the  time  Judge  Blodgett  took  the  distinction  that 
may  have  passed  for  a  suit  for  the  pen-  m  proceedings  in  rem  for  a  forfeiture 
alty,  yet  the  ground  upon  which  he  the  parties  are  not  required  by  a  pro- 
would  be  made  liable  at  all  would  be  ceeding  under  the  Act  of  1874  to  testify 
the  violation  of  a  law  of  the  land,  or  furnish  evidence  against  themselves, 
which  he  is  not  obliged  to  confess."  because  the  suit  is  not  against  them, 

8.  Higdon  v.  Heard,  14  Ga.  255;  but  against  the  property.  But  where 
Wilkins  v.  Malone,  14  Ind.  153;  State  the  owner  of  the  property  has  been  ad- 
V.  Quarles,  13  Ark.  307.  Contra^  where  mitted  as  a  claimant,  we  cannot  see  the 
the  suit  to  which  the  statute  applies  is  force  of  this  distinction;  nor  can  we 
itself  penal  and  not  remedial.  Per  assent  to  the  proposition  that  the  pro- 
Marshall,    C.    J.,    in    U.   S.    V.   Saline  ceeding   is   not  in  effect  a  proceeding 
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XTT.  IVBTBUCTIOVB  —  BMsonabU  Boabt.  —  An  important  question 
usually  arising  upon  the  instructions  of  the  court  is  whether  the 
cause  of  action  must  be  proved  beyond  a  reasonable  doubt,  as  in 
criminal  cases,  or  only  by  a  preponderance  of  the  evidence.  As 
to  this  it  may  be  said  that  no  universal  rule  can  be  laid  down. 

In  some  cases  no  distinction  is  made  between  penal  and  other 
civil  actions.*  In  others  the  rule  of  evidence  in  criminal  prose- 
cutions is  applied  where  the  action  is  strictly  penal.* 

against  the  owner  of  the  property  as  county.  It  has,  we  think,  been  con- 
well  as  against  the  goods;  for  it  is  his  ceded  in  the  practice  of  this  state  and 
breach  of  the  laws  which  has  to  be  elsewhere  to  belong  to  the  class  known 
proved  to  establish  the  forfeiture,  and  as  civil  cases  rather  than  criminal  pros- 
it is  his  property  which  is  sought  to  be  ecutions." 

forfeited;  and  to  require  such  an  owner  Actions  by  People  or  BUite.  —  "  There 
to  produce  his  private  books  and  is  no  apparent  reason  for  maki-ng  any 
papers  in  order  to  prove  his  breach  of  distinction  in  that  respect  in  behalf  of 
the  laws,  and  thus  to  establish  the  for-  a  defendant  in  an  action  for  a  penalty 
feiture  of  his  property,  is  surely  com-  in  which  the  people  are  the  party  plain- 
pelling  him  to  furnish  evidence  against  tiff.  It  is  no  less  a  civil  action  be- 
himself.  In  the  words  of  a  great  cause  so  brought.  The  purpose  of  the 
judge,  *  Goods,  as  goods,  cannot  offend,  action  is  not  the  punishment  of  the  de- 
forfeit,  unlade,  pay  duties,  or  the  like,  fendant  in  the  sense  legitimatelv  ap- 
but  men  whose  goods  they  are.**  plicable  to  the  term,  but  such  action  is 
Waite,  C.  J.,  and  Miller,  J.,  concurred  brought  to  recover  the  penalty  as  a 
in  the  result,  but  dissented  to  the  ex-  fixed  sum  by  way  of  indemnity  to  the 
tensive  application  given  ar^utndo,  public  for  the  injury  suffered  by  reason 
This  case  has  been  cited  vrith  approval  of  the  violation  of  the  statute.  The 
in  Interstate  Commerce  Commission  effect  of  the  recovery  is  merely  to 
V,  Brimson,  154  U.S. 479,  and  Bram  v,  charge  the  defendant  with  pecuniary 
U.  S.,  168  U.  S.  543,  followed  in  John-  liability,  while  a  criminal  prosecution 
son  V.  Donaldson,  18  Blatchf.  (U.  S.)  is  had  for  the  purpose  of  punishment 
387,  and  distinguished  in  U.  S.  v,  A  of  the  accused."  People  v.  Briggs, 
Lot  of  Jewelry,  etc.,  59  Fed.  Rep.  684.  114  N.  Y.  56. 

1.  People  V,  Briggs,  114  N.  Y.  56,  Aetion  by  Party  Ii^Jnred.  —  Where  the 

affirming ^^  Hun  (N.  Y.)  266,  23  Abb.  action  is  brought  under  a  statute  not 

N.  Cas.  (N.  Y.)  108;  Hitchcock  I/.  Mun-  strictly  penal,  but  rather  remedial  in 

ger,  15  N.  H.  97;  State  v,  Kansas  City,  its  nature,  the  defendant  is  not  entitled 

etc.,  R.  Co.,  70  Mo.  App.  634;  Haw-  to  the  rule  pf  evidence  applicable  to 

loetz  V,  Kass,   25   Fed.   Rep.   765;    A  criminal  trials,     Burnett  v.  Ward,.  42 

Quantity  of  Tobacco,  etc.,  5  Ben.  (U.  Vt.  80;    Munson  v,  Atwood,  30  Conn. 

S.)407.     See  also  Reg.  v.  Dean,  12  M..  .102;    Roberge  r.  Burnbam,  124  Mass. 

&  M.  39.  277.     See  also  Stockwell  v,  U.  S.,  13 

In  State  V.  Kansas  City,  etc..  R.  Co.,  Wall.  (U.  S.)  531. 

70  Mo.  App.  634,  it  was  said:  **  While  8.  Fisher  v,  McGirr,  i  Gray  (Mass.) 

counsel  have  cited  some  cases  which  i;  Texas,  etc.,  R.  Co.  v.  Wood,  (Tex. 

seem  to  support  their  position,  we  yet  Civ.  App.  1893)  23  S.  W.  Rep.  744  \citing 

regard  it  as  settled  by  an  overwhelm-  Gulf,  etc.,  R.  Co.  v,  Dwycr,  84  Tex. 

ing  weight  of  authority  that  this  and  195];  Texas,  etc.,  R.  Co.  v.  Barnhart,  5 

like  prosecutions  are  to  be  treated  as  Tex.  Civ.  App.  601;  Riker  v.  Hooper, 

civil  and  not  criminal  actions;  and  that  35  Vt.  457;  Barnet  v,  Ray,  33  Vt.  206; 

in  making  proof  thereof  the  plaintiff  Roys  v,   Roys,   13  Vt.   543;  Brooks  v, 

is  only  bound  to  bring  forward  a  mere  Clayes,  10  Vt.  37;  White  v.  Comstock, 

preponderance  of  evidence,  and  is  not  6  Vt.  405;  Chaffee  v.  U.  S.,   18  Wall, 

required  to  satisfy  the  jury,  or  triers  of  (U.  S.)  517:  Tompkins  v,  Butterfield, 

the  facts,  beyond  a  reasonable  doubt.  25  Fed.  Rep.  556. 

The  suit  is  of  the  nature  of  the  old  qui  When  Defendant  Hay  Be  Impriioned.  — 

tarn  action  for  the  recovery  of  a  statu-  In  Glenwood  v,  Roberts,  59  Mo.  App. 

tory  penalty,  one  half  of  which  goes  to  167,  it  was  held  that  this  rule  must  be 

the  informer  and  the  other  half  to  the  applied  in  a  penal  action  commenced 

Wi  Volume  XVI. 


Verdiot  and  Judgment.         PEN  A  L  TIES  A  ND   ProrinM  of  Court  and  Jnrj. 

Aotioni  for  Forfiitnre  of  Property.  —  In  the  United  States  courts  it  is 
not  definitely  settled  whether  the  civil  or  criminal  rule  of  evidence 
is  applicable  where  the  action  is  in  rem  for  the  forfeiture  of 
property.  * 

Other  Dootrinof.  —  A  middle  ground  has  been  taken  by  many 
decisions,  which  have  held  that  a  mere  preponderance  of  the  evi- 
dence is  not  sufficient,  but  that  the  statutory  breach  must  be 
clearly  and  fully  shown.* 

XITT.  Yerdiot  avd  Judgxeht  —  1.  Provinoe  of  Court  and  Jury  — 
In  Aotions  for  Fixed  Amonnt.  —  Where  the  action  is  debt  for  a  definite 
statutory  penalty,  the  verdict  need  only  fix  the  liability  of  the 

by  a  warrant  for  the  defendant's  arrest,  an  action  against  the   person    to   re- 

and  in  which  the  defendant  nnay  be  im-  cover  a  penalty  imposed  to  punish  an 

prisoned  if  the  judgment  is  not  paid.  offender.     Upon  that  ground  he  sug- 

Vrarj.  —  In  actions  for  penalties  for  gests  a  distinction  between  that  case 

taking    usury    the    charge    must    be  and  Chaffee  v.  U.  S.,  i8  Wall.  (U.  S.) 

proved     beyond     a     rational    doubt.  516,  and  says  that  in  a  proceeding  ift 

Brockenbrough  v.  Spindle,   17   Gratt.  rem  *  it  is  correct  to  say  that  if  the 

(Va.)  21  \ciHn^  Crenshaw   v.   Clark,   5  scale  of  evidence  hangs  in  doubt,  the 

Leigh  (Va.)  65;    Grigsby  v.    Weaver,  verdict  should  be  in  favor  of  the  claim- 

5  Leigh  (Va.)  107;  Smith  v,  Nicholas,  8  ant,'  and  that  *  jurors  in  such  a  case 

Leigh  (Va.)  330J.  ought  to  be  clearly  satisfied  that  the 

1.  In  Lilienthars  Tobacco  v.  U.  S.,  allegations  of  the  information  are  true; 
97  U.  S.  271,  a  dictum  of  Clifford,  J.,  and  when  they  are  so  satisfied  of  the 
draws  a  distinction  between  such  penal  truth  of  the  charge,  they  may  render 
actions  and  those  in  personam  to  the  a  verdict  for  the  government,  even 
effect  that  in  the  former  the  rule  of  evi-  though  the  proof  falls  short  of  what  is 
dence  is  the  same  as  in  civil  cases,  required  in  a  criminal  case  prosecuted 
Distinguishing  U.  S.  v.  The  Brig  Bur-  by  indictment.'  This  statement  does 
dett,  9  Pet.  (U.  S.)  68a,  and  Chaffee  v,  not  commend  itself  to  our  judgment, 
U.  S.,  18  Wall.  (U.  S.)  516,  followed  XTi  and  it  is  clearly  disapproved,  and  the 
3880  Boxes  of  Opium  v,  U.  S.,  9  Sawy.  distinction  between  such  a  proceeding 
(U.  S.)  259.  See  also  the  following  in  rem  for  a  forfeiture  and  an  action 
cases  having  a  similar  tendency:  Tay-  for  a  penalty  there  suggested  is  ex- 
lor  V,  U.  S.,  3  How.  (U.  S.)  197;  Ten  presslv  repudiated  in  the  later  well- 
Cases  of  Opium,  Deady  (U.  S.)  64;  considered  and  decisive  case  of  Boyd 
Wood  V.  U.  S.,  16  Pet.  (U,  S.)  342;  v.  U.  S.,  116  U.  S.  616."  U.  S.  if. 
Sute  V,  Barrels  Liquor,  47  N.  H.  369;  Shapleigh,  12  U.  S.  App.  26. 
U.  S.  V,  A  Lot  of  Jewelry,  etc.,  59  Fed.  S.  Calif omia,  —  Irvine  v,  McKeon, 
Rep.  684  [distinpuishinj^  Boyd  v,  U.  S.,  23  Cal.  472. 

116  U.  S.  616];  U.  S.  V,  Schooner  Catha-  Illinois,  —  Webster  v.  People,  14  III. 

rine,  2  Paine  (U.  S.)  721,  25  Fed.  Cas.  366,  distinguishing  Ward  r.  People.  13 

No.  14,755;   The  Orion,  18   Fed.  Cas.  111.  636;   Gilbert  v.  Bone,  79  111.  341; 

No.  10,575.  Ruth  V.  Abinffdon,  80  111.  418;  Havana 

On  the  other  hand,  in  an  action  in  v.  Biggs,  58  III.  483;    Toledo,  etc.,  R. 

personam  the  Circuit  Court  of  Appeals,  Co.  r.  Foster,  43  111.  480;  Ewbanks  v. 

in  a  dictum  bv  Sanborn,  J.,  repudiates  Ashley,  36  111.  177;  Lewiston  v,  Proc- 

this     distinction     in     the     following  tor,  27  III.  414;  Indiana  Millers'  Mut. 

language:    **  In   Lilienthal's    Tobacco  F.  Ins.  Co.  v.  People,  65  111.  App.  355, 

V.  U.  S.,  97  U.   S.  271,  which  was  a  affirmed  170  111.  474. 

proceeding  in  rem  to  enforce  the  for-  New  York,  —  Dabney  v.  Stevens,  40 

feiture  of  certain  tobacco  for  the  viola-  How.    Pr.   (N.   Y.   Super.   Ct.)  341,    2 

tion  of  a  revenue  law,  this  question  did  Sweeny    (N.   Y.)  415,   46   N.   Y.   681; 

not  arise,  but  there  is  a  dictum  of  Mr.  Higgins  v.    Dakin,   86    Hun    (N.    Y.) 

Justice  Clifford's  to  the  effect  that  the  461. 

rule  that  should  apply  to  a  proceeding  United  States,  —  The  Harlem.  27  Fed. 

in  rem  for  the  forfeiture  of  property  is  Rep.  236;  U.  S.   v.  Baker,  5  Ben.  (U. 

widely  different  from  that  applicable  to  S.)  25. 
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Ttrdkt  and  JadgBMnt.        PENAL  A  CTIONS.    Proriaoa  «f  Crart  and  Jury. 

defendant.     The  statutory  sum  will  be  assessed  by  the  court.* 

In  Aetiona  for  Bonbla  or  Troblo  Damagoo  the  penal  sum  may  be 
assessed  either  by  the  court  on  motion  *  or  by  the  jury.* 

1.  Gotten  V.  Rutledge,  33  Ala.  no;  Massachusetts,  —  Lobdelltr.  New  Bed- 
Corn.  V.  Stevens,  15  Mass.  195;  Eddy  ford,  i  Mass.  153;  Fairfield  v,  Burt, 
V.  Oliver,  5  Dane's  A br.  254;  Stilson  V.  11  Pick.  (Mass.)  245^,  Hamilton  v, 
Tobey,  2  Mass.  521.  Boiden,  i  Mass.  50. 

Vanablo  Amonnt  "^tUn  Fixod  Limita.  Michigan,  —  Swift  v.  Applebone,  23 

—  Where  the  amount  of  the  penalty  Mich.  252. 

may    range    between    minimum    and  Missouri.  —  Withlngton  v.  Young,  4 
maximum  limits  it  is  for  the  court  to    Mo.  564:  Wlthington  v,  Hilderbrand, 

determine  the  amount  the  defendant  i  Mo.  280;  Brewster  v.  Link,  28  Mo. 

shall  pay  within  those  limits  after  a  147;  Walther  v,  Warner,  26  Mo.  143; 

verdict  for  the  plaintiff.  U.  S.  v.  Boston,  Hudson  v,  St.  Louis,  etc.,  R.  Co.,  53 

etc.,  R.  Co.,  15  Fed.  Rep.  209;  Chesley  Mo.  525. 

V.  Brown,  II  Me.  143;  Scott  v.  Missoun  New  York,  —  Dubois  v,  Beaver,  25 

Pac.    R.   Co.,   38  Mo.  App.  523.     Sec  N.  Y.   125,  aMrming  34  Barb.  (N.  Y.) 

also    Memphis   v,  Schade,    12   Heisk.  547;  King  x^.  Havens,  25  Wend.  (N.  Y.) 

(Tenn.)    579;     Mayor    v,    Harkins,    i  420;  Warren  :.  Doolittle,  5  Cow.  (N. 

Phila.  (Pa.)  518,  12  Leg.  Int.  (Pa.)  10;  Y.)  678;    Starkweather  v,   Qui^ley,   7 

State    V,    Leaver,    62    Wis.   387.     See  Hun  (N.  V.)  26:  Newcomb  r.  Butter* 

contra^  holding  that  the  jury  should  fix  field,  8  Johns.  (N.  Y.)342;  Anonymous, 

the  amount,   Lammond  v,  V^olans,   14  4  Wend.  (N.  Y.)  216;  Humes  v,  Proc- 

Hun  (K.  Y.)263;  Hincs  v.  Darling,  99  tor.  151  N.  Y.  520.  affirming  73  Hun 

Mich.  47.  (N.  Y.)  265. 

Amonnt  Bno  Admittod  by  IMknlt  or  Pennsylvania.  —  Smith    v,    Meanor, 

Ploa.  —  Where  the  amount  of  the  pen-  16  S.  &  R.  (Pa.)  375. 

alty  for  which  the  defendant  is  liable  Inatmetion  to  Alien  ttngla  Damagat. 

has  been  admitted  by  the  defendant,  — "Where  double  or  treble  value  is 

the  intervention  of  a  jury  is  not  re-  given  in  damages  bv  statute,  the  courts 

quired  if  the  penalty  given  by  statute  are  in  the  habit  of  instructing  the  jury 

is  a  fixed  sum.    Tennessee  Mut.  Bldf .,  to  find  the  single  value,  and  afterwards 

etc.,  Assoc.  V,  State,  99  Ala.  197;  Ex-  doubling   or    trebling    that  value   by 

cise  Com'rs,  etc.,  v,  Doherty,  16  How.  judgment.    The  whole  matter  is  thus 

Pr.  (Saratoga  County  Ct.)  46;  Cincin-  fairly  spread  upon  the  record,  and  I 

nati,  etc.,  R.  Co.  v.  Cook,  37  Ohio  St.  can    conceive    no    objection    to    this 

265.    See  also  Seeley  v,  Norris,  3  N.  J.  course."     Per  Sanford,  Ch.,  in  War- 

L.  206.  ren  v,  Doolittle,  5  Cow.  (N,  Y.)  678. 

It  is  otherwise  if  the  damages  are  un-  "It  does  not  seem   to  be  material 

liquidated,  in  which  event  a  writ  of  in-  which  practice  is  adopted,  as  the  result 

quiry  must  ordinarily  be  executed  by  must  be  the  same.    The  practice  has 

a  jury.    Scott  v.  Missouri  Pac.  R.  Co.,  been  both  wavs,  and  there  are  authori- 

38  Mo.  App.  523;  Snider  v,  St.  Louis,  ties  that  hold  it  maybe  either.     It  may 

etci  R.  Co.,  73  Mo.  465.  be  important  to  have  it  uniform  in 

In  Admiralty  and  Revenue  Cases  for  B.  order  to  avoid  misapprehension,  and 
forfeiture,  a  default  establishes  the  probably  the  simplest  and  safest  way 
facts  pleaded  and  justifies  a  decree  is  to  have  the  jury  return  the  actual 
of  condemnation  without  a  hearing,  single  damages  alone."  Orne  c.  Rob- 
Confiscation  Cases,  20  Wall.  (U.  S.)  92;  erts,  51  N.  H.  no. 
Windsor  v.  McVeigh,  93  U.  S.  274;  3.  Pressey  v.  Wirth,  3  Allen  (Mass.) 
Tyler  v.  Defrees,  11  Wall.  (U.  S.)  331;  191;  U.  S.  v,  Allen,  4  Day  (Conn.)  474; 
Miller  v,  U.  S.,  11  Wall.  (U.  S.)  268,  if.  S.  v.  Alvisu,  24  Fed.  Cas.  No. 
Field  and  Clifford,  JJ.,  dissenting  on  14,431;  Orne  v,  Roberts,  51  N.  H. 
the  ground  taken  in  the  case  of  U.  S.  no. 

v.  The  Schooner  Lion,  i  Sprague  (U.  Tha  Bnla  in  Ingland  is  that  the  jury 

S.)  399.  who  try  the  issue  "  may  assess  the 

S.  Connecticut.  —  Gilbert     v.    Stead-  double  or  treble  damages,  but  if  they 

man,    i   Root  (Conn.)  403;    Doane  v,  neglect  to  do  so,  the  court  may  award 

Cummins,  11  Conn.  153.  the  damages,  on  a  writ  of  inquiry  for 

Maine.  —  Quimby  v.  Carter,  90  Me.  assessing  them.     I  perceive  no  reason 

318.  why  a  different  rule  should  prevail  in 
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Wliaa  Court  lUy  InoriMt  Dftmagflt.  —  To  enable  the  court  to  assess 
the  increased  damages,  it  must  appear  from  the  verdict  that 
single  damages  only  have  been  found,  and  from  the  evidence  that 
the  statute  has  been  violated.^ 

2.  Verdict  —  a.  Form.  —  The  form  of  the  verdict  is  not  usually 
material  if  the  decision  arrived  at  by  the  jury  may  be  gathered 
from  it.* 

b.  General  Verdict  —  Whtre  ]>«olaratio]i  Contalm  Serena  CouBtf.  — 
A  general  verdict  upon  a  declaration  containing  two  or  more 
counts  for  statutory  penalties  will  be  upheld  if  any  one  of  the 
counts  is  good  and  supported  by  evidence.* 

Statutorj  and  Common-law  Conmta.  —  But  if  one  count  is  upon  the 
statute  and  another  at  common  law,  as  is  frequently  the  case  in 
actions  for  double  and  treble  damages,  that  one  upon  which  the 
defendant  is  found  guilty  must  be  pointed  out.'* 

c.  Where  There  Are  Several  Defendants.  —  Where  sev- 
eral  persons  are  sued  jointlv  the  verdict  may  find  some  of  the 
number  guilty  and  acquit  the  rest  though  the  action  is  in  form 
ex  contractu,^ 

this  state."     Welsh  v.  Anthony,  i6  Pa.  ant  when  by  the  penal  statute  guilty 

St.  254^  knowledge    is    an    ingredient   of   the 

1.  Connecticut,  —  Broschart  v,  Tuttle,  offense.    State  v,  Wolfrum,  88  Wis.  481. 

59  Conn.  I.  Where  the  verdict  is  special  every- 

Maine,  —  Kennedy  v,  Wright,  34  Me.  thing  necessary  to  convict  the  defend- 

351.  ant  of  a  statutory  offense  must  appear 

Michigan,  —  Shaw    v,    Hoffman,    25  therefrom.     State    v.    Currie,     (Minn. 

Mich.  162.  1898)  75  N.  W.  Rep.  742. 

Missouri,  —  Ewing  v,  Leaton,  17  Mo.  AmiiBJIiig  Tardiet.  —  It  is  within  the 

465;    Labeaume  v,  Woolfolk,  18   Mo.  power  of  the  court  to  permit  the  jurors 

514;  Herron  v.  Hornback,  24  Mo.  492;  before  separation  to  correct  their  ver- 

Brewster  v.  Link,  28  Mo.  147;  George  diet  so  that  it  conforms  to  what  they 

V,  Rook,  7  Mo.  150.  have  agreed  upon.    Cole  v.  Laws,  104 

New  York,  —  Livingston  v,  Platnerf  N.  Car.  651;  Morehead  v.  Brown,  (Su- 

I  Cow.  (N.  Y.)  175;  Mooers  v,  Allen,  2  preme  Ct.)  35  N.  Y.  St.  Rep.  766. 

Wend.  (N.  Y.)  247.  3.  Coffey  v,  U.  S.,  116  U.  S.  427;  Sny- 

Pennsylvania,  —  Campbell  z/.  Finney,  der  v.  U.  S.,  112  U.  S.  216;    Frieden- 

3  Watts  (Pa.)  84;  Clark  v.  Sargeant,  112  stein  v.  U.  S.,  125  U..  S.  224;  Clifton  v. 

Pa.  St.  16.  U.   S.,  4  How.   (U.   S.)  250;    Central 

United  States,  —  Cross  v,    U.   S.,    I  Union  Telephone.  Co.  v.  Fehring,  146 

Gall.  (U.  S.)  26.  Ind.  189.     See  also  People  v.  Bartow,  6 

8.  Initaneas.  —  The  fact  that  the  ver-  Cow.  (N.  Y.)  290;  Andrews  v.  Harring- 

dict  of  the  jury  is  in  damages  instead  ton,  19  Barb.  (N.  Y.)  344.     See  contra^ 

of  Ending  the  sum  as  a  debt  is  of  no  Whitlock  v,  Tompkins,  2  N.  J.  L.  2^5; 

importance.     Spence  v,  Thompson,  11  Bowden  v.  Overseer  of  Poor,  41  N.  J. 

Ala.  746.  L.  462. 

Where  a  declaration  contained  more  4.  Babbitt  v.  Calkins,  49  Mich.  394; 

than  one  count,  a  verdict,  **  We  finde  Russell  v,  Myers,  32  Mich.   522;    La^ 

the  defende  of  two  offenses  fifty  dollars  beaume  v,  Woolfolk,  18  Mo.  514;  Her- 

each/*  was  held  good.     The  inaccura-  ron  v,  Hornback,  24  Mo.  492;    Ewing 

cies  in  the  verdict  did  not  prejudice  v.  Leaton,  17  Mo.  465;    Shrewsbury  i;. 

the  defendant.     Morehead  v.   Brown,  Bawtlitz,  57  Mo.  414;    Cooper  v.  Mau- 

(Supreme  Ct.)  35  N.  Y.  St.   Rep.   766,  pin,  6  Mo.  625;    Lowe  t/.   Harrison.  8 

Learned,  P.  J,,  dissenting.  Mo.  351;  Mooers  v,  Allen,  2  Wend.  (N- 

A   verdict    finding  **  the    defendant  Y.)247;  Benton  v.  Dale,  i  Cow.  (N.  Y.) 

guilty,  not  crimanly,  but  negligently,"  160. 

amounts  to  an  acquittal  of  the  defend-  6.  Powers    v.    Spear,    3    N.    H.   35.; 
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d.  Statutes  of  Jeofails.  — Statutes  providing  that  fomial 
defects  in  the  proceedings  shall  be  cured  by  verdict  are  generally 
applicable  to  civil  actions  for  penalties.^ 

S.  Jvdgmoit  —  a.  Form.  —  wktr«  tk«  whoit  p«uatj  ]>•«  Hot  oo  to 
ite  PtelBttt  in  the  action,  but  a  share  is  applied  to  other  uses  by  the 
statute,  the  amount  should  be  applied  accordingly  in  the  judg- 
ment,* 

Uaitin  r.  M'Niffht,  i  Overt.  (Tenn.)  must  show  that  consent  was  obtained, 

330;  Cbaffee  v,  D.  S.,  18  Wall.  (U.  S.)  and  the  absence  of  such  allegation  will 

516:  Drake  v.  Preston,  34  U.  C.  Q,  B.  not  be  cured  by  a  verdict.     Mollis  v. 

957;    Basurd  v,  Hancock,  Carth.  361;  Marshall,  2    H.    &    N.    755.     Contra, 

Rock  V.  Atty.-Gen.,  3  H.  ^  N.  ao8.  Leonard  v.  Coipswell,  7  Nova   Scotia 


«f  V«t  Oviltj.  —  In  some  cases  121. 
the  rale  as  stated  in  the  text  is  con-  Svidtast.  —  "It  is  a  general  rule 
fined  to  actions  in  which  the  general  '  that  wheresoever  it  may  be  presumed 
tasae  pleaded  is  not  guilty,  ^utelle  that  anything  must  of  necessity  be 
V.  Nonrse,  4  Mass.  431;  Bumham  v,  given  in  evidence,  the  want  of  men- 
Webster,  5  Mass.  266,  wherein  the  tioning  it  in  the  record  will  not  vitiate 
coon  said:  '*  If  debt  qui  tarn  be  sued  it  after  a  verdict*  And  this  rule  ex- 
against  several,  demanding  a  joint  for-  tends  to  actions  upon  penal  statutes.** 
festore,  on  a  plea  of  ml  debet,  all  the  de-  Smith  v,  U.  S.,  i  Gall.  (U.  S.)  261,  22 
feskdanu  ought  to  be  found  indebted.  Fed.  Cas.  No.  13,122. 
because  the  form  of  the  action  and  Whtrt  Ho  Gauis  of  Aetioii  Is  AUsgsd. 
plea  ia  on  a  joint  contract,  although  the  —  Such  statutes  do  not  go  to  the  ex- 
debc  arises  from  a  tort.'*  tent  of  curing  a  declaration  in  a  penal 

In  Chaiiee  v.  U.  S.,  18  Wall.  (U.  S.)  action  which  does  not  state  a  cause  of 

S16,  both  not  guilty  and  mil  debet  were  action.     Western   Union    Tel.    Co.  v. 

pleaded.  Mossier,  95  Ind.  29;  Benalieck  v.  Peo- 

L  l^AtjMirilKrWX#.  —  Bumham  tr.  Web-  pie,  31  Mich.  200;  Little  v,  Thompson, 

seer,  5   Mass.  a66;    Stilson  r.  Tobey,  2  2  Me.  228;   State  v.  Wabash,  etc.,  R. 

Mass.  s^i;    Moor  v.  Boswell,  5  Mass.  Co.,  83  Mo.   144;    Wood  v.   Western 

306;    Livermore   v.  Boswell,  4  Mass.  Union    Tel.  Co.,   59  Mo.    App.    236; 

437.  Steuben  County  v.   Wood,   24  N.  Y. 

Sew  Y^k.  —  Ely  tr.  Van  Beuren,  3  App.  Div.  442;    Rockwell  f.  Sute.  11 

Cai.  (N.  Y.)  218.  Ohio  131;  Buckwalter  r.  U.  S.,  11  S.  & 

Pemmsylvmmm,  —  Robinaon  tr.  English,  R.  (Pa.)  193;    Davy  v.  Baker,  4  Burr. 

34  P^  Sc  324*  a47i. 

UmUed  States,  —  Coffey  v.  U.  S.,  116  The  extent  to  which  such  statutes  go 

U.  S.  436;    Friedenstein  v,  U.  S.,  125  is  thus  set  forth  in  RockweU-v.  State, 

U.  S.  224.  II  Ohio  130:    '*  If  there  be  a  title  to 

EmgUmd,  —  8  Tidd'sPr.-928;  Wright  recover,  defectively  set  out,  such  de- 

9.   Morton,    i   Stark.  400.  2  E.   C.    L.  fects  are  cured  by  the  judgment;  but 

155:  Richards  v.  Brown,  i  Doug.  113;  if  the  title  itself  to  recover,  as  spread 

Heiey   v,  Rigt.  i   Doug.    115,  note  d\  forth  in  the  declaration,  be  defective. 

Moo.  711:  Wynne  v,  Middleton,  2  Stra.  the  judgment  should  be  reversed.** 

1227.  t.  Heard  v,  Paris,  i  Litt.  (Ky.)  246; 


—  Harrington  v.  McFarland,  Bradley  v.  Baldwin.  5  Conn.  288;  lUi- 

Coof.    Rep.  (N.   Car.)  408;     Wyat    v,  nois  Cent  R.  Co.  v.  Herr,  54  111.  356: 

Aland,  i  Salk.  325.  Illinois  Cent.  R.  Co.  v,  Tait,  50  111.  48: 

im    Wards   «f    Statvts.— -  Smith  v.  Western  Union  Tel.  Co.,  57 


Where  the  declaration  follows  the  Mo.  App.  259;  Jones  v.  Pitman,  12  N. 
words  of  the  suiute  in  describing  the  J.  L.  93:  Doss  v.  State,  6  Tex.  433; 
oflease  it  will  generally  be  sufficient  r  rederick  v.  Lookup,  4  Burr.  2018. 
after  a  verdict.  Wright  v.  Horton,  i  Hart  F^nnal  Srror.  — That  the  judg- 
Stark.  40Ov  2  E.  C.  L.  155;  Church  v.  ment  does  not  thus  separate  the  pen- 
Richards.  6  U.  C.  Q.  B.  562;  Jacob  alty,  but  renders  judgment  for  the 
».  U.  S..  I  Brock.  (U.  S.)  520.  plaintiff  for  the  full  amount,  is  a  mere 
OsMsat  to  ftts.  —  Where  an  informer  formal  error  and  may  be  corrected  by 
raoftt,  before  suing.: obtain  the  consent  amendment.  Bradley  v,  Baldwin,  5 
of    the    government,   the    declaration  Conn.  288. 
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This  Bvl«  SoM  Hot  Apply  where  the  action  is  brought  in  the  name 
of  the  state,  although  a  portion  of  the  penalty  may  go  to  an  indi- 
vidual.* 

*.  In  Actions  Against  Property.  —  In  an  action  for  the 
forfeiture  of  specific  property,  the  judgment  must  be  for  the 
property,  and  not  for  its  value.* 

4.  Amount  Found  Due.  —  in  Aetioni  to  a  Sptdfie  Ptnalty  the  amount 
found  by  the  verdict  or  adjudged  by  the  court  must  be  the  pre- 
cise penalty,  neither  more  nor  less.* 

Judgment    in    Favor    of   Oonntj.  —  A  3.  Missouri,  —  Smith      v.      Western 

judgment    in    favor   of    the    county.  Union  Tel.  Co.,  57  Mo.  App.  259. 

where  the  penalty  is  applied  by   the  New  Jersey.  —  Sayre  v.  Say  re,  3  N. 

statute  to  its  use,  is  not  void,  although  J.  L.  597;  Scudder  v.  Bloom  field,  3  N. 

it  should  have  been  rendered  in  favor  J.  L.  506;   Adams  v.  Scull,  3  N.  f.  L. 

of  the  state  or  of  the  informer,  as  the  311;     Steelman    v,    Bolton,    2    N.  J. 

case  might  be.     St.  Louis,  etc.,  R.  Co.  L.  303;    Broad  well  v.  Conger,  2  N.  J. 

V,  State,  55  Ark.  200.  L.  195. 

Judgment  of  Imprifonment.  —  The  ac-  New  York,  —  Canastota,  etc..  Plank 

tion  being  a  civil  suit,  no  judgment  of  Road  Co.  v,  Parkill,  50  Barb.  (N.  Y.) 

conviction  is  necessary,  and  no  sentence  601. 

of  imprisonment'  can  be  given  unless  North  Carolina,  —  Albright  v,  Taps- 

expressly  sanctioned  by  the  penal  law.  cott,  8  Jones  L.  (N.  Car.)  473. 

Murphy  v,  Montclair,  39  N.  J.  L.  673;  Pennsylvania,  —  Mack   v.    Miller,    9 

Kinmundy    v.    Mahan,    72     111.    462;  Mont^.   Co.   Rep.   (Pa.)  96.     See  also 

Lewiston  v.  Proctor,  27  111.  414;  Han-  Ritchie  v.  Shannon,  2  Rawle  (Pa.)  196. 

son  on  Habeas  Corpus,  36  Me.  425;  Peo-  Tennessee,  —  Memphis  v,  Schade,  12 

pie  V.  Hoffman,  3  Mich.  249.  Heisk.  (Tenn.)  579. 

Judgment  in  Figures.  —  In  Oliver  v.  Judgment   for   Sereral   Partionlan.  — 

Larzaleer,  5  N.  J.  L.  591,  it  was  held  Where  the  statute  gives  a  penalty  of 

that  the  penal  sum  must  be  entered  in  the  same  amount  for  each  of  several 

words  and  not  in  figures,  in  the  judg-  particulars,  the  judgment  must  be  for 

ment.     See  also  Berrian  v.  State,  22  N.  one  penalty  or  some  multiple  thereof. 

J.  L.  36;  Cole  V,  Petty,  2  N.  J.  L.  57.  Behymer  v.  Odell,  31  111.  App.  350. 

Oonolnding  in  Miieiieordia.  —  It  is  no  Amount  Mntt  Be  Stated.  —  Judgments 

objection  to  a  judgment  for  a  penalty  should  state  the  amount  of  the  penalty, 

that  it  concludes  in  misericordia.    Hum-  Entering  judgment  *'  for  the  penalty  " 

ble  V,    Bland,    6  T.  R.    255;    Wynne  merely    is    not    sufficient.     Mayor    v, 

t/.  Middleton,  T  Wils.   125;    Jenkinson  Harkins,  i  Phila.  (Pa.)  518,  12  Leg.  Int. 

V.  Bates,  Hted  in  Humble  v.  Bland,  6  (Pa.)  10. 

T.  R.  257.  FenaltieilBeiirredFeBdeBteLito.  — The 

1.  Pennsylvania    Co.    v.  State,   142  judgment  must  be  confined  to  penal- 

Ind.  428.  ties  which  have  accrued  prior  to  the 

AotioA    by    far^    Aggriered.  —  Nor  commencement  of  the  action.     Terre 

does  the  rule  apply  when  the  penaltv  Haute,  etc.,  R.  Co.  v.  Baker,  122  Ind. 

is  given,  one  moiety  to  him  who  will  433. 

sue  therefor  and  the  other  to  the  party  Where  More  than  One  Fenaltj  Is  Sned. 

aggrieved,  and  the  action  is  brought  For.  —  Where  the  defendant  has  been 

by  the  latter  for  the  whole  sum.  Dallas  convicted  of  more  than  one  penalty 

V.  Hendry,  3  N.  J.  L.  527.     See  also  the  number  must  be  set  out  and  desig- 

Tarde  v,  Benseman,  31  Tex.  277.  nated   in   the  judgment.      Walker  v, 

9.  Boles  V,   Lynde,  z   Root  (Conn.)  Pierson,  3  N.  J.  L.  47;    Bloodgood  v. 

195,  Davidson  v.  Blunt,  Litt.  Sel.  Cas.  Vanderveer,  3  N.  J.  L.  486.    See  also 

(Ky.)  128;  Prior  v,  Lucas,  3  Bibb  (Ky.)  Matthews  v,  Pemberton,  3  N.  J.  L.  22. 

96,  I  A.  K.  Marsh.  (Kv.)  305:   Bess  v.  But  see  Indiana  Millers*  Mut.  F.  Ins. 

Shepherd,  2  Bibb  (Ky.)  225.  Co.  v.  People,  65  III.  App.  355,  affirmed 

In  an  Information  finr  a  TorMtnre  the  170  111.  474.     It  is  otherwise  where  but 

decree  must  be  x^rff9r</Miff/z//^'/<a/tf  as  well  one  penalty  is  asked  for  in  the  decla- 

as  secundum   probata.     The    Schooner  ration.     Parke  v,  Adams,  3  N.  J.  L. 

Hoppet  V,  U.  S.,  7  Cranch  (U.  S.)  389.  251. 
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Bomittitnr.  —  If  the  judgment  is  excessive,  but  includes  the  pen- 
alty, it  will  not  be  reversed  on  appeal  if  the  amounts  are  separ- 
able, but  will  be  modified  by  remitting  the  excess.  * 

ZIT.  Abatxiovt  of  Aotiov  —  1.  Death  of  Defendant  —  Actions 
upon  statutes  which  are  strictly  penal,  though  in  form  actions  of 
debt,  will  abate  on  the  death  of  the  defendant,  whether  at  the 
common  law  or  under  the  ordinary  statutes  adding  to  the  number 
of  actions  that  survive.* 

Judfmoat  for  Ptnalty.  —  After  the  penal  action  has  e^one  to  judg- 
ment, the  death  of  a  party  will  have  no  such  effect.* 

Doftth  «f  OodofMidaBt.  —  Where  there  is  more  than  one  defendant 
in  the  suit  it  will  not  be  abated  by  the  death  of  one,  but  will  sur- 
vive against  the  others.* 

2.  Itoath  of  Informer.  —  Where  the  action  is  one  brought  by  a 
common  informer,  as  plaintiff,  his  death  pending  the  suit  will 
have  the  effect  of  abating  the  action.* 

3.  Actions  on  Bemedial  Statntei.  —  Where  the  statute  is  rather 
for  the  purpose  of  compensating  the  party  injured  than  to  punish 

1.  4  Tidd's  Pr.  943;  Stevens  v,  Kel-  less,  no  U.  S.  76;  Jones  v.  Vanzandt, 

ley,  65  Conn.  570;  Iron  Railway  Co.  v,  4  McLean  (U.  S.)  599,  13  Fed.  Cas.  No. 

Lawrence  Furnace  Co.,  49  Ohio  St.  102;  7,503. 

Dean  v.  Todd,  49  S.  Car,  461;  Hines  v,  Indiana   Itatute.  —  Under   a    sutute 

Darling,  99  Mich.  47;  Kendall  v.  West-  which  provides  that  all  causesof  action 

ern  Union  Tel.  Co.,  56  Mo.  App.  192;  except  certain  injuries  to  the  person 

Sturgis  V.  Spofford,4S  N.  Y.446;  Fred-  and  promises  to  marr^  shall  survive, 

ericlc  if.  Lookup,  4  Burr.  90i8;  Hardy  the  death  of  a  party  will  not  cause  the 

r.   Cathcart,  i   Marsh.  180.     See  also  abatement  of  a  penal  action.     Davis  v. 

Texas,  etc.,  R.  Co.  v.  Barnhart,  5  Tex.  State,  119  Ind.  555, /^'//^xwwf  Western 

Civ.  App.  601.  Union  Tel.  Co.  v,  Scircle,  103  Ind.  227. 

t.  Alabama,  —  Willis   v,  Byrne,   106  Action  to  Failnre  to  latisfy  Mortgago 

Ala.  425.  of  Booord.  —  An  action  under  Rev.  Stat. 

Indiana,  —  Davis  v.  State,  119  Ind.  Mo.,  ^  33ii»  3312,  for  failure  to  enter 

555.                       s  satisfaction  of  a  mortgage,  is  a  tort 

Massachusetts, — Yarter     v.     Flagg,  which  constitutes  an  injury  to  property 

143  Mass.  280.  and,  by  force  of  the  survival  act,  sur- 

Missouri, — Carroll  ton  t/.  Rhom  berg,  vives  on  the  death  of  the  defendant. 

78  Mo.  547.  Wiener  v.  Peacock,  31  Mo.  App.  238. 

New    yi?r>ft.  —  California     Bank    v,  3.  Carr  v,  Rischer,  119  N.  Y.  117,  50 

Collins,  5  Hun  (N.  Y.)  209;   Stokes  v,  Hun  (N.  Y.)  I47;   Blake  v,  Griswold, 

Sticknev,  96  N.  Y.  323.  104  N.  Y.  613. 

North  Carolina,  —  Mason  v,  Ballew,  Doath  Altor  Yirdiet.  —  In   Benson  v, 

13   I  red.   L.  (K.  Car.)  483:    Bloont  v,  Egerton,  Brayt.  (Vt.)  21,  it  was  held 

Fish,  I  Hayw.  (N.  Car.)  502;   Smith  v,  that  where  the  death  of  the  defendant 

Walker,  2  Law  Repos.  (K.  Car.)  245;  occurs  after  verdict,  but  before  judg- 

Estis  V,  Lenox,  Conf .  Rep.  (N.  Car.)  72.  ment,  the  action  will  abate. 

Pennsylvania,  —  O'Donnel    v.    Sey-  4.  Wilson  v.  Slaughter,  3  J.J.  Marsh, 

bert.  13  S.  &  R.  (Pa.)  54,  ciUdKn  Com.  (Ky.)  593. 

cr.  Hargesheimer,  I  Ashm.  (Pa.)  413.  6.  Fairley    v,    Davis,    6    Ala.    375: 

Rhode  Island,  —  Moies  v.  Sprague,  9  Brackett  v,  Griswold,  103  N.  Y.  425; 

R.  I.  541.  Kirkham  v,  Wheely,  3  Salk.  282. 

Tennessee,  —  Governor  v,  McManus,  Vo  Abatomont  ai  to  Stato.  —  It  seems 

II  Humph.  (Tenn.)  152;    Memphis  v,  that  the  state  may  step  in  and  continue 

Halsey,  (Jackson,    1875)    2-3    King's  the  suit  for  its  moiety  of  the  penalty. 

Tenn.  Dig.  1637.  Hammon  v,  Gryffith,  Cro.  Eliz.   583. 

United  States,  —  Schreiber  v.  Sharp-  See  also  Fairley  v,  Davis,  6  Ala.  375. 
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a  matter  of  public  grievance,  actions  upon  it  will  survive.* 

XV.  Hew  Tbial  —  At  common  Law.  —  A  new  trial  in  a  penal  action 
may  be  granted  at  common  law  for  misdirection  on  the  part  of 
the  court  *  or  misconduct  on  the  part  of  the  defendant  or  jurors,* 
but  not  on  the  single  ground  that  the  verdict  is  contrary  to  the 
evidence.^ 

Modorn  Bulo.  —  It  seems  that  no  such  distinction  as  formerly  pre- 
vailed exists  at  the  present  time  either  in  common -law  or  code 
states,  but  that  new  trials  are  granted  in  penal  the  same  as  in 
other  civil  actions.* 

1.  Goodridge  v,    Rogers,    22    Pick.  England,  —  Hall  v.  Green,  9  Exch. 

(Mass.)  495;    Wright  v,  Eldred,  2   D.  247;  Brook  v,  MIddleton,  10  East  26S, 

Chip.  (Vt.)  37.  I   Campb.   450;    Fonereau  r.  .   3 

Appliod  Toft.  —  A  test  to  determine  Wils.  59;  Mattiion  v.  Allanson,  2  Stra. 

the  character  of  the  statute  that  has  1238;  Jervois  v.  Hall,  i  Wils.  17;  Se^- 

been  applied  in  some  cases  is  whether  mour  v.  Day,  2  Stra.  899;    Rex  v.  SiU 

the  penalty  is  given  simply  for  punish-  verton,  i   Wils.  298;    Rex  v,  Mann,  4 

ment  or  refers  in  part  at  least  to  the  M.  &  S.  337;    Burgess  v.  Boetefeur,  7 

actual  loss  or  damage  sustained  by  in-  M.  &  G.  481,  49  E.  C.  L.  481. 

dividuals.      Reed  v.  Cist,  7  S.  &   R.  Contra,  —  Pettis     v.    Dixon,     Kirby 

(Pa.)   183;    Smith   v.   Walker,   2    Law  (Conn.)   179;    Hyliiard   v,   Nickbls,    2 

Repos.  (N.  Car.)  245;    Estis,v.  Lenox,  Root  (Conn.)  176. 

Conf.  Rep.  (N.  Car.)  72.  Vordiet  Cloarly  Against  Svidinoe.  —  In 

8.  Wilson  V.   Rasull,   4  T.   R.  753;  Lawyer  v.  Smith,  i  Den.  (N.  Y.)  207, 

Calcraft  v.  Gibbs,  5  T.  R.  19,  4  T.  R.  it  was  said:    "  If  a  verdict  for  the  de- 

681.  fendant  should   ever  be  set  aside  as 

3.  Hyliiard  v.  Nickols,  2  Root  against  evidence  in  such  an  action,  it 
(Conn.)  176;  Hannaball  v,  Spalding,  i  should  at  least  be  as  strong  a  case 
Root  (Conn.)  86;  Overseers  of  Poor  v.  against  the  jury  as  where  their  verdicts 
Lunt,  15  Wend.  (N.  Y.)  565;  People  v.  may  be  set  aside  in  actions  for  defama- 
Bean,  88  Hun  (N.  Y.)  520;  Martin  tion.'*  To  the  same  effect  see  Mans^ 
V.  M'Night,  I  Overt.  (Tenn.)  330;  field  v.  Wheeler,  23  Wend.  (N.  Y.j  79. 
Ranston  v,  Etteridge,  2  Chit.  Rep.  It  has  also  been  said  that  a  new  trial 
273,  18  E.  C.  L.  333.  should  not  be  granted  unless  the  ver- 

**  The  next  question  is,  can  the  court  diet  was  clearly  against  the  evidence, 

grant  a  new  trial,  in  a  penal  action  of  Per  Savage,  C.  J.,  in  Crafts  v.  Plumb, 

this  kind,  where  a  verdict  has  passed  11  Wend.  (N.  Y.)  143. 

for  a   defendant;    and    if   they    can.  In  Action  Before  a  Jnstioe.  —  The  com- 

in    what  cases?    We  have    diligently  mon-law  rule  is  applicable  to  actions 

searched  the  books,  and  find  there  are  brought  before  justices  of  the  peace  as 

two,  and  only  two,  in  which  they  can  well  as  to  actions  brought  in  superior 

doit.     1st.  If  a  verdict  was  founded  on  courts.      Comfort    v.    Thompson,    10 

a  mistake  of  the  court,  in  their  direc-  Johns.  (K.  Y.)  102. 

tion  to  the  jury,  as  to  matter  of  law.  Aotion  by  Partj  Afgritred.  —  Where 

2d.  Where  a  verdict  has  been  procured  the  action  is  brought  upon  a  statute 

by  the  fraud  or  practice  of  the  defend-  not  strictly   penal   in   its  operation  a 

ant.'*     Martin   v,   M'Night.    i    Overt,  new   trial   will  be  granted  where  the 

(Tenn.)  330.  verdict  is  against  the    evidence,   the 

4.  Ntw  York,  —  Decker  v,  Stauring,  same  as  in  other  civil  cases.  Gray  v. 
57  How.  Pr.  (N.  Y.  Supreme  Ct.)  495;  Bennett,  3  Met.  (Mass.)  522  \citin9 
Wheeler  v.  Calkins.  17  How.  Pr.  (N,  Stanley  v,  Wharton,  9  Price  301J; 
Y.  Supreme  Ct.)  451;  Baker  v.  Rich-  Selsea  v.  Powell,  6  Taunt.  297,  i  E.  C. 
ardson,  i  Cow.  (N.  Y.)  77.  L.  388;  Bones  v.  Booth,  2  W,  Bl.  1226. 

Tennessee,  —  Martin    v,    M'Night,    I  Contra^   Lawyer  v.  Smith,  I  Den.  (N. 

Overt.  (Tenn.)  330.  Y.)  207. 

United   States,  —  U.    S.    v,    Halber-        6.  Thiele  v,   Newman,  116  CaL   571 

stadt,  Gilp.  (U.  S.)  262;    U.  S.  v.  117  (action  for  treble  damages);   Samuell 

Packages  of  Plug  Tobacco,  10  Ben.  (U.  v,  Sherman,   170  111.   265;    Gilbert  v. 

S.)  343.  .  Bone,  79  111.  341,  64  111.  518;    U.  S.  v, 
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XVI  The  Bscord  —  1.  In  General  —  What  the  record  must 
show  in  a  penal  action  is  to  be  determined  by  the  rules  appli- 
cable to  a  civil  suit  of  the  kind  brought,  and  not  by  those  gov- 
erning a  criminal  prosecution.* 

2.  Actions  in  Inferior  Courts.  —  Where  the  proceedings  are  had 
in  an  inferior  court  the  record  should  show  jurisdiction  and  every 

fact  necessary  to  constitute  the  offense,  under  the  general  princi- 
ples which  govern  penal  actions.* 

Fox,  Deady  (U.  S.)  579,  25  Fed.  Cas.  Where  the  bill  of  exceptions  in  the 

No.  15,155;    People  v,  Glasgow,  30  N.  case  shows  that  authority   was    duly 

Y.  App.  Div.  94  (Landon«  J.,  dtsseni-  obtained  it  is  conclusive  of  the  fact. 

ing\  citings  among  other  cases,  Fergu-  State  v.  Wertzel,  84  Wis«  344. 

son  V,  Gill,  74  Hun  (N.  Y.)  566^  and  S.  Delaware, —  Proctor    v.    State,    5 

People  V.  McMasters,  74  Hun  (N.  Y.)  Harr.  (Del.)  387. 

226,  penal  actions  in  which  new  trials  New  Jersey,  —  Buck  r.  Danzenbacker, 

were,  granted  without  question  on  the  37   N.  J.  L.  359:    Elmer   v,    Danzen- 

ground  that  the  verdict  was  contrary  to  backer,  37   N.  J.  L.  363;   Steelman   v. 

the  evidence.  Bolton,  2  N.  J.  L.  303. 

1.  Bvidanoe.  —  The  record  of  an  in-  Pennsylvania.  —  Northern    Liberties 

ferior  court  in  a  penal  action  need  not  7/.  O'Neill,  i   Phila.  (Pa.)  427,  10  Leg. 

contain  the  evidence,  as  it  must  do  in  Int.  (Pa.)  34;  Philadelphia  v.  Roney,  2 

a  summary  proceeding  for  conviction  Phila.  (Pa.)  43,  13  Leg.  Int.  (Pa.)  21; 

of  an  offense.     Carlisle   /'.   Baker,    i  Com.  v,  Fiegle,  2  Phila.  (Pa.)  215,  14 

Yeates  (Pa.)  472;    Ott  v,    Snyder,    3  Leg.  Int.  (Pa.)  36;   City  v.  Duncan,  4 

Lane.   L.    Rev.    (Pa.)    185.      But    see  Phila.  (Pa.)  145,  17  Leg.  Int.  (Pa.)  373; 

Siroudsburg  r.  Brown.  11  Pa.  Co.  Ct.  Com.  v,  Finkheimer,  9  Phila.  (Pa.)  504, 

Rep.  272;    Rothermel  v,  Ziegler,  7  Pa.  29  Leg.  Int.  (Pa.)  92;   Com.  v,  Daven- 

Co.  Ct.  Rep.  505;  City  v,  Harbison,  10  ger,  10  Phila.  (Pa.)  478,  30  Leg.  Int. 

Phila.  (Pa.)  306,  32  Leg-  Int.  (Pa.)  40;  (Pa.)  321;  Fraily  v.  Sparks,  2  Pars.  Eq. 

Marinelli  v.  State,  (N.  J.  1898)  39  Atl.  Cas.  (Pa.)  232;   Manayunk  v.  Davis,  2 

Rep.  640.  Pars.  Eq.  Cas.  (Pa.)  289;  Com.  v,  Coch- 

CNkthof  Jaron.  —  Although  the  record  ran  Creamery  Co.,  4  Pa.  Co.  Ct.  Rep. 

states  that  some  of  the  jurors  were  253;    Hess  v,  Monier,  40  Pittsb.  Leg. 

affirmed,  it  need  not  also  state,  where  J.   (Pa.)    44;    Gibbons   v.  Wandell,   2 

the  action  for  the  penalty  is  civil,  that  iCulp  (Pa.)    344;    Adams   v.   Com.,   i 

they     alleged     themselves    conscien-  Woodw.  (Pa.)  417;  City  v.  Hirschlii^e, 

tiously  scrupulous  of  taking  an  oath,  i  Woodw.  (Pa.)  142;   Com.  v.  Grower, 

Clark  V.  Collinsi  15  N.  J.  L.  473.  (C.  PI.  Phila.  1855)  3  Bright.  Dig.  (Pa.) 

Tnmvt  Aetion. -^  Where  the  form  of  4536,  pi.  47;  Lemon  v,  Reidel,  i  Lane, 

the  action  is  given  in  the  penal  statute  L.  Rev.  (Pa.)  3. 

it  need  not  be  set  forth  in  the  record  of  Mvit  Afford  Protoetion  Against  Sabse- 
the  justice  of  the  peace,  nor  need  there  quant  8nit. '— "  In  all  actions  for  the 
be  a  written  complaint  or  form  of  con-  recovery  of  penalties  the  jurisdiction 
viction,  as  in  a  summary  proceeding,  of  the  alderman  should  appear  upon 
Kern  v.  Com.,  i  Pa.  Co.  Ct.  Rep.  469.  the  record,  and  the  cause  of  the  action 
But  see  Cato  v.  Gill,  i  N.  J.  L.  13.  It  and  judgment  should  be  so  specifically 
is  no  variance  in  such  a  case  that  the  set  out  that  they  would,  when  pleaded, 
transcript  of  the  justice  shows  that  a  be  a  sufficient  protection  in  any  subse- 
summons  in  debt  has  issued,  while  the  quent  suit  for  the  same  cause  of  action, 
summons  itself  calls  upon  the  defend-  The  record  should  show  in  what  re- 
ant  to  answer  in  a  plea  of  penal  debt,  spect  the  law  has  been  violated;  that 
Fetterman  v.  Robbins,  100  Pa.  St.  282.  all  the  proceedings  conform  to  the  law; 
•  Anthority  to  Sao.  —  If  the  penal  action  that  the  charge  is  sustained  by  the 
can  be  brought  by  an  individual  only  testimony  of  duly  qualified  witness- 
upon  being  authorized  to  do  so  by  offi-  es  or  by  the  confession  of  the  de- 
cers  of  the  government,  the  record  fendant;  and  that  the  judgment  was 
must  show  that  such  authority  was  duly  entered."  Per  Finletter,  J., 
obtained.  Slate  x;.  Gillen,  49  Wis.  683;  in  Clark  v.  Bartlett,  8  Phila.  (Pa.) 
People  V,  Belknap,  58  Hun  (N.  Y.)  241.  301. 
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BeferenM  u  itotatM.  —  The  law  or  ordinance  under  which  the 
action  is  brought  must  be  shown  by  the  record.* 

Whtre  the  Aotioa  If  Loeal  it  must  appear  from  the  record  of  an 
inferior  court  that  the  offense  was  committed  within  its  jurisdic- 
tion.* 

XVn.  Appeals  —  1.  In  OeneraL  —  Appeals  in  penal  actions  are 
variously  regulated  in  the  different  states.  It  may  be  stated  as  a 
general  rule  that  where  no  special  provision  is  made  for  penal 
actions  thev  come  within  the  general  laws  regulating  appeals  in 
civil  cases.* 

1.  Com.  V,  Davenger,  lo  Phila.  (Pa.)  Colorado.  —  Deki  r.  Central,  i  Colo* 

478.   30  Leg.   Int.   (Pa.)  321;    City  r.  323. 

Duncan,  4  Phila.  (Pa.)  145, 17  Leg.  Int.  Connecticut,  —  Canfield    v,    Mitchell, 

(f^-)  373;  Manayunk  v,  Davis,  2  Pars.  43   Conn.    169;    Huntley   v,    Davis,    i 

£q.   Cas.   (Pa.)  289;    Stroudsburg    z'.  Conn.  391. 

Brown,  11  Pa.  Co.  Ct.  Rep.  272;  Nash  Kentucky.  —  Williamson  v.  Com.,  4 

V,  Com.,  2  C.  PI.  Rep.  (Pa.)  239;  Com.  B.  Mon.  (iCy.)  146. 

V.  Blossom,  12  Pa.   Co.  Ct.  Rep.   580;  Louisiana.  —  State  v.  Judges,  43  La. 

Com.  V,  Ryan,  2  Lane.  L.   Rev.  (Pa.)  Ann.  1164,  citings  among  other  cases, 

24;   City  V,  Hirsch,  i  Lane.   L.   Rev.  State  v.  Hallen,  12  La.  Ann.  677. 

(Pa.)  209.  Maine.  —  See  Roberts  v.  O'Conner, 

Entries  on  Justice* s    Docket.  —  That  33  Me.  496. 

the  entry  of  the  action  made  by  the  New  York,  —  Buffalo  v.  Schliefer,  25 

justice  on  his  docket  does  not  state  Hun  (N.  Y.)  275. 

that  it  was  brought  for  penalties  under  Ohio.  —  Wright  v.  Munger,  5   Ohio 
a  certain  act,  will  be  immaterial  if  the  441;  Bittle  v.  Hay,  5  Ohio  269. 
nature  of    the   action   sufficiently   ap-  Tennessee.  —  Wood   v.   Grand    June- 
pears  from  the  subseauent  proceedings,  tion,    5     Heisk.     (Tenn.)    440,     citing 
Dallas  V.  Hendry,  3  N.  J.  L.  527.  Meaher     v,     Chattanooga,     i     Head 

Sttorn  to  Writ  of  Certiorari.  —  The  (Tenn.)    76.      See    also    Memphis    v. 

misrecital  of  the  date  of  the  penal  stai-  Schade,  12  Heisk.  (Tenn.)  570;  Bristol 

ute  in  an  alderman's  return  on  certio*  v.  Burrow,  5  Lea  (Tenn.)  128;  Nashville 

rari  is  of  no  consequence  where  the  v.  Pearl,  11  Humph.  (Tenn.)  249. 

offense  is  properly  charged  under  the  Vermont.  —  Edwards  v.  Osgood,  33 

act.     Blessington  v.  Com.,  (Pa.   1888)  Vt.  224. 

14  Atl.  Rep.  416.  United  States. — Jacob   v.    U.   S.,    I 

Minnto  of  Bato  when  AotioB  Institatod;  Brock.  (U.    S.)    520;    Washington    v. 

—  Where  a  justice  of  the  peace  is  re-  Eaton,  4  Cranch  (C.  C.)  352,  Thruston, 

quired  by  statute  to  make  a  special  J.,  dissenting;  U.  S.  v.  La  Vengeance, 

note  of  the  day,  month,  and  year  when  3  Dall.  (U.  S.)  297;    U.  S.  v.  Schooner 

the  action  was  instituted,  the  record  Sally,  2  Cranch  (U.  S.)  406;    U.  S.  v. 

must  show  that  the  minute  was  made  The  Schooner  Betsy  and  Charlotte,  4 

at  the   time  when  the  suit  was  com-  Cranch  (U.  S.)  443. 

menced,  or  the  judgment  will  be  re-  OalilMriiia  —  An  Appeal  from  a  Justice 

versed.    Griffith  v.  West,  10  N.  J.  L.  lies  only  to  the  Superior  Court,  and  is 

301;  Ackerson  v.  Zabriskie,  7  N.  J.  L.  final  there  where  the  amount  involved 

167.  is  under  three  hundred  dollars,  unless 

Where  Several  Distinet  PonaltlM  Are  the  title  to  real  estate,  or  the  legality 

Askod    for    in     the    declaration     and  of  a  tax,  impost,  assessment,  toll,  or 

proved,    the    record    must    show    for  municipal    fine    comes    in    question, 

which  of  them   the  penalty  was  ad-  Code  Civ.  Pro.,  1897,  ^§  974,  964;  Wii- 

judged.     Com.  v.  Boos,  i  Luz.  L.  Reg.  Hams  v,  Mecartney,  69  Cal.  556. 

(Pa.)  375.  niiBOii.  —  From  the  Judgment  of  ajus^ 

.    S.  Com.    V.    Finkheimer,    9     Phila.  AV^<y/M^/'Air^  in  a  penal  action  an  ap- 

(Pa.)  504,  29  Leg.  Int.  (Pa.)  92;    Com.  peal  lies  to  the  Circuit  Court  the  same 

V.    Gillingham,    i    Brews.    (Pa.)    396;  as  in  other  civil  actions.     Partridge  v. 

Davis  V.  Com.,  i  Lack.  Jur.  (Pa.)  102.  Snyder,  78  111.  519,  distinguishing  Ed- 

3.  California,  —  Burson    v.   Cowles,  wards  v.  Vandemack,  13  111.  633.  and 

25  Cal.  536.  Ward  v.  People,  13  111.  636;    Baldwia 
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ladietrntnt  Litt.  —  Where  the  proceeding  given  by  statute  is 
by  indictment  instead  of  by  a  penal  action,  the  right  of  appeal 
will  be  governed  by  rules  applicable  to  criminal  prosecutions.* 

Bmdi.  —  Bonds  given  on  appeal  in  penal  actions  are  governed 
by  the  law  applicable  to  such  bonds  given  on  appeal  in  ordinary 
civil  suits.* 

8.  Spedal  Statutorj  Provinont.  —  In  some  states    appeals    in 

penal  actions  are  excepted  from  general  laws  and  made  the  sub- 
ject of  express  statutory  provisions.     Reference  to  some  of  the 

most  important  of  these  will  be  found  in  the  notes.' 

V.  Chicago,  68  Hi.  418;  Hoyer  v.  Mas-  justice  of  the  peace  or  city  magistrate 
contah,  59  Hi.  137;  Lane  v.  Fralce,  70  unless  the  amount  in  controversy  ex- 
Ill.  App.  303;  Knowles  v,  Wayne  City,  ceeded  a  specified  sum.  Quiglev  v, 
31  HI.  App.  471;  Greenfield  t'.  Mook,  13  Aurora,  50  Ind.  aS;  Bogart  v.  New 
111.  App.  2S1;  Webster  v.  People,  14  Albany,  i  Ind.  38. 
111.  365.  Hew  jentj.  —  Certiorari  will  not  lie 

From  Judgments  in  Courts  of  Record    from  the  Supreme  Court  to  courts  for 

the  appeal  must  be  to  the  Appellate  the  trial  of    small  causes  to    review 

Court.   I  Annot.  Stat.  111.,  1806,  p.  1153,  penal  actioub  except  where  the  inferior 

par.  38;    People  v,  St.  Louis,  etc.,  R.  court  is  without  jurisdiction    in    the 

Co.,  106  111.  413.    The  decision  of  the  premises;  but  appeal  may  be  taken  to 

Appellate  Court  is  not  final,  however,  the  Court  of  Common  Pleas  from  all 

but  may  in  turn  be  reviewed  by  the  Su-  judgments  except  those  given  by  con- 

preme  Court,  regardless  of  the  amount  fessTon.     Kennell^  v.  Jersey  City,  57 

Involved.    Umlauf  v,  Umlauf,  103  111.  N.  T.  L.  393;   White  v,  Neptune  City, 

651:  Johnson  v.  McGregor,  157  111.  350,  56  N.  J.  L.  333;  Layton  v.  Ocean  Grove 

affirming  55   HI.  App.  530;   Chicago,  Camp  Meeting  Assoc,  59  N.  J.  L.  369; 

etc.,  R.  Co.   r.  People,  120  111.  667,  Pennsylvania  R.  Co.  v.   New  Jersey 

-affirming  34  111.  App.  563.  Soc.,  etc.,  39  N.  J.  L.  400. 

Cook  County  Criminal  Court,  —  An  ac-  Virginia.  —  An  appeal  from  a  judg- 
iion  that  is  strictly  penal  is^iM^i-crimi-  ment  in  a  penal  action  does  not  ordi- 
oal  within  Const.,  art.  6,  §  36,  creating  narlly  lie  to  the  Supreme  Court  of 
the  Criminal  Court  of  Cook  county.  Appeals  unless  the  amount  involved 
and  may  be  brought  in  that  court,  exceeds  five  hundred  dollars.  It  is 
Its  original  jurisdiction  in  such  actions  otherwise  if  the  constitutionality  of  the 
is  concurrent  with  that  of  the  Circuit  penal  statute  is  raised  in  good  faith  in 
Court.  Berkowitz  v,  Lester,  I3X  111.  the  court  below.  Western  Union  Tel. 
•99,  Mulkey,  J.,  dissenting.  But  its  Co.  v.  Powell,  94  Va.  268,  citing  West- 
appellate  jurisdiction  in  actions  com-  em  Union  Tel.  Co.  v.  Bright,  90  Va. 
menced  before  justices  of  the  peace  in  778. 

Cook  county  is  exclusive.     Wiggins  v,  1.  State  v,  Williams,  7  Rob.  (La.)  252; 

Chicago,  68  111.  372;    TuUy  r.  North-  Ward  r.  People,  13  lU.  635;    Edwards 

field,  6  111.  App.  356;  Chicago,  etc.,  R.  v,  Vandemack,  13  III.  633. 

Co.    V,    Calumet,    50    111.    App.    555.  S.  Miller  v,  O'Reilly,  84  Ind.  168. 

4sffirmed  if\i^o\x\.  deciding  this  point  in  Where  the  Plaintiir  DedlarMQiii  Tam 

151  111.  512.  the  bond  must  nevertheless  run  to  the 

Indiana — Jurisdiction     of    Appellate  plaintiff  alone,  and  not  jointly  to  him 

Court,  —  An  action  to  recover  a  pen-  and  the  other  for  whom  he  sues  as  well 

alty  when  the  amount  involved  is  less  as  for  himself.    Ex p.  Hawks,  7  Cow. 

than  $1,000  must  be  appealed  to  the  (N.  Y.)  492. 

Appellate  Court,  and  not  to  the  Su-  8.  PeiuujlTania  —  Act  March  20,  iSro, 
preme  Court,  unless  some  question  — Penal  actions  brought  before  a  jus- 
arises  within  the  exclusive  jurisdiction  tice  of  the  peace,  at  least  those  not 
of  the  latter.  Durham  v.  State,  133  sued  in  the  name  of  the  common- 
Ind.  422,  6  Ind.  App.  23.  wealth,  are  civil  causes  within  the  Act 

Under  Early  Laws  no  appeal  could  of  March  20, 18 10,  and  reviewable  only 

be  taken  to  the  Supreme  Court  in  a  by  the  Court  of  Common  Pleas  on  cer- 

penal  action  which  originated  before  a  tiorari.    Com.  v,  Betts,  76  Pa.  St.  465; 
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Doeraei  in  Admindty  Oondemniiig  Property  as  forfeited  are  taken  to  the 

court  of  last  resort  by  appeal;  but  judgments  of  forfeiture  in 
common-law  actions  can  be  reviewed  only  by  writ  of  error. " 

Spiccr  V.  Rees,  5  Rawle  (Pa.)  no;  Ma-  June  24,   1895.  creating  the   Superior 

hanoy  City  v.  Wadlinger,  143  Pa.  St.  Court,  but  since  that  act  the  appellate 

308;  Colwyn  V.  Tartx>tion,  i  Pa.  Super,  jurisdiction  in  such  suits  is  exclusively 

Ct.  Rep.  179;    Com.  v,  Oakdale  Mfg.  vested  in  the  latter  court.     Thompson 

Co.,   6   Pa.    Dist.   Rep.  429;    Com,  r.  v.  Preston,  5  Pa.  Super.  Ct.  Rep.  154; 

Fiegle,  2  Phila.  (Pa.)  215,  14  Leg.  Int.  Colwyn  v.  Tarbotton,  i  Pa.  Supei.  Ct. 

(Pa.)  36.  Rep.  179. 

The  right,  however,  to  carry  the  case  The  Act  of  Apiil  17,  1876,  also  pro- 
by  appeal  to  the  Court  of  Common  vided  an  appeal  from  a  summary  con- 
Pleas,  and  to  a  review  of  its  decision  viction  before  a  justice  of  the  peace, 
in  the  Supreme  Court,  is  frequently  and  in  so  far  as  it  relates  to  penal 
given  by  the  penal  statute,  either  ex-  actions  has  been  declared  unconstitu- 
pressly  or  by  implication.  Com.  v,  tional.  Mauch  Chunk  v.  Betzlcr,  6 
Betts.  76  Pa.  St.  ^ts^dudwiih  approval  Pa.  Dist.  Rep.  330;  Lehighton  v.  Roih, 
in  Seiders  v.  Giles,  141  Pa.  St.  93.  and  7  Pa.  Dist.  Rep.  426.  See  also  Com. 
Strouse  v,  Lawrence,  160  Pa.  St.  421;  v.  Swift,  17  Pa.  Co.  Ct.  Rep.  95. 
Miller  v.  Lock  wood,  17  Pa.  St.  Appeal  Nunc  Pro  Tunc.  —  Under 
248;  Com.  V.  Bennett,  16  S.  &  R.  (Pa.)  Const.  Pa.,  art.  5,  g  14,  where  there 
243;  Com.  V.  Levy,  7  Phila.  (Pa.)  303.  are  strong  reasons  why  an  appeal 
See  also  Caughey  v,  Pittsburgh,  12  S.  should  be  allowed,  an  order  may  be 
&  R.  (Pa.)  53;  Wilcox  V,  Knoxville,  made  ff«Mr/r<> /«Mr  even  after  the  time 
2  Pa.  Dist.  Rep.  721.  limited  for  the  taking  of  an  appeal  has 

In   Com.   V,   Betts,   76  Pa.  St.  465,  expired.     Com.  t/.  Swift,  17  Pa.  Co.  Ct. 

cited  supra^  it  was  held  that  where  a  Rep.  95 ;  Board  of  Health  v.  Decker,  3 

penal  action  was  brought  in  the  name  Lack.Jur.  (Pa.)  173;    Lesh  :;.  Newton, 

of  the  commonwealth,  and  was  for  r.  etc..  Turnpike  Co.,  3  Lack.  Jur.  (Pa.) 

public  offense,  it  does  not  fall  within  69:    Lehighton   v.   Roth,   7   Pa.    Dist. 

the  Act  of  March  20,  1810,  but  must  be  Rep  426. 

reviewed  as  in  other  criminal   cases.  Wisconsin.  —  Where  the  state  and  the 

The  court  said:-   "  It  may   be  so  [a  party  to  whom  a  share  of  the  penalty 

civil  action]  in  form,  but  in  its  true  na-  is  to  go  do  not  join  in  a  penal  action 

ture  and  enect  it  is  a  proceeding  for  a  brought  before  a  justice  of  the  peace, 

criminal  offense,   the    supervision    of  no  appeal  can  be  taken  from  the  judg- 

which   the  essential   interests   of    the  ment  except  upon  the  direction  of  the 

public  require  to  belong  to  this  court.'*  attorney-general   or  district   attorney. 

This  distinction  has  been  approved  in  State   v.   Duff,   83  Wis.  291;   State   v. 

the  late  case  of  Mahanoy  City  v.  Wad-  Wertzel,  84  Wis.  344. 

linger,  142  Pa.  St.  308.  1.  Morris's  Cotton.  8  Wall.  (U.  S.) 

Act  April  17,  t8y6.  —  By  this  act  and  507;  U.  S.  v,  Emholt.  105  U.  S.  414; 
art.  5,  §  14,  of  the  constitution,  an  ap-  In  re  Cooper,  143  U.  S.  472;  The  Col- 
peal  from  the  judgment  of  a  justice  of  ton  Plant.  10  Wall.  (U.  S.)  577;  Atm- 
the  peace  in  a  penal  action  lies  to  the  strong's  Foundry,  6  Wall.  (U  S.)  766; 
Court  of  Common  Pleas.  The  appeal  Exp,  Graham.  10  Wall.  (U.  S.)  541;  U. 
must  first  be  allowed  by  that  court  or  a  S.  z/.  La  Vengeance.  3  Dall.  (U.  S.)  297. 
judge  thereof,  and  only  upon  good  Extent  of  Beview.  —  Where  the  court 
cause  shown.  Scranton  v.  Frothing-  below  has  found  the  facts,  the  review 
ham.  5  Pa.  Dist.  Rep.  639;  Thompson  on  appeal  is  confined  to  questions  of 
V.  Preston.  5  Pa.  Super.  Ct.  Rep.  154;  law  presented  by  the  record.  In  re 
Com.  V,  Courtney.  174  Pa.  St.  23;  Cooper.  143  U.  S.  472. 
Com.  r.  McCann.  174  Pa.  St.  19;  Com.  In  Cases  under  the  Conflioation  Aeti  of 
V.  Menjou.  174  Pa.  St.  25;  McGuire  v.  1861-1862,  the  proceedings,  though  at 
Shenandoah.  109  Pa.  St.  613;  Board  of  common  law.  were  by  the  acts  to  be 
Health  v.  Crest  Farm  Dairy  Co.,  14  substantially  according  to  the  course 
Pa.  Co.  Ct.  Rep.  119;  Mahanoy  City  i^.  in  admiralty.  It  is  held  that  an  appeal 
Bissell.  9  Pa.  Co.  Ct.  Rep.  469.  will  be  entertained,  but  only  for  the 

From  the  decision  in  the  Court  of  purpose  of  reversing  an  irregular  de- 
Common  Pleas  certiorari  would  lie  to  cree  and  directing  a  new  trial  or  a  dis- 
the  Supreme  Court  before  the  Act  of  missal  of  the  cause.     Union  Ins.  Co. 
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3.  Who  Kay  AppeaL  —  The  PUdntiff  u  Well  u  the  DafmdftAt  ifiay 
appeal  in  all  penal  actions,  the  verdict  of  the  jury  in  favor  of  the 
latter  not  being  conclusive,  as  in  prosecutions  for  crime.* 

4.  Trial  De  Voyo.  — Where  the  Judgmeiit  of  a  Jtuitioe  of  the  Peaoe  goes 
first  to  an  inferior  trial  court  for  review,  the  trial  there  is  gener- 
ally de  novo,  and  not  a  mere  examination  of  the  record.* 

XVm  Costs  —  1.  At  Common  Law.  —  At  common  law  no  costs 
were  recoverable  in  any  action  by  either  plaintiff  or  defendant, 
and  penal  actions  were  within  the  rule.'  Earl)'  statutes  giving 
the  right  to  recover  costs  were  held  not  applicable  to  penal 
actions  unless  they  were  expressly  mentioned  therein.* 

V,  U.  S.,  6  Wall.  (U.  S.)  759;  U.  S.  r.  v.  U.  S.,  Chase's  Dec.  (U.  S.)  502,  24 

Hart,  6    Wall.  (U.  S.)  770;    U.  S.   v.  Fed.  Cas.  No.  14,293;    Roeber  v.  So- 

Huckabee,  16  Wall.  (U.   S.)  414;     U.  cicty,  etc.,  47  N.J.  L.  237;  Bayles  v, 

S.  V,  Winchester,  99  U.  S.  372.  Newton,  50  N.  J.  L.  549. 

Forfeitiiree  Imposed  by  the  PostmMter        Korth  Csrolina.  —  Under  the  old  Con- 

Ctoneral  on  mail  contractors  are  matters  stitution,  art.  4,  §  33,  a  judgment  of  a 

within  his  discretion  and  are  not  sub-  justice  went  on  appeal  to  the  Superior 

ject  to  review.     Allman  v,  U.  S.,  131  Court,  but  if  the  amount  involved  was 

U.  S.  31,  citing  Chicago,  etc.,  R.  Co.  v,  twenty-five  dollars  or  less,    (he    case 

U.  S.,   127  U.  S.  406,  and  Eastern  R.  could  be  tried  there  only  upon  matters 

Co.  V,  U.  S.,  129  U.  S.  391.  of  law,  and  not  by  a  re-examination  of 

1.  Huntley  v,  Davis,  i  Conn.  391;  the  merits.  London  v.  Headen,  76  N. 
State  V,  Hay  den,  32  Wis.  663;  State  v.  Car.  72. 

Smith,  52  Wis.  134;  Platteville  v.  Bell,  3.  Kirkham  v.  Wheeley,  i  Salk.  30; 
43  Wis.  488,  disHnguishing  Boscobel  v.  Heard  v.  Paris.  I  Litt.  (Ky.)  246.  See 
Bugbee,  41  Wis.  59;  Milwaukee  v.  also  article  Costs,  vol.  5,  p.  100. 
Weiss,  93  Wis.  653;  Baldwin  v.  Chi-  4.  Heard  v.  Paris,  i  Litt.  (Ky.)  245, 
cago,  68111. 418;  Webster  V.  People,  14  in  which  case  it  was  said:/'  At  com- 
111.  366;  State  V,  Eves,  (Idaho  1898)  53  mon  law  costs  were  never  recoverable, 
Pac.  Rep.  543.  and  the  statute  giving  costs  to  plain- 
Judgment  on  DefiMdt.  —  In  Wisconsin  tiffs  never  has  been  construed,  and  we 
an  appeal  may  be  taken  by  the  defend-  suppose  ought  not  to  be  construed,  to 
ant  in  a  penal  action  from  the  judg-  authorize  costs  to  be  recovered  by  a 
ment  of  a  justice  of  the  peace,  although  plaintiff,  in  an  action  brought  to  re- 
the  judgment  was  rendered  on  default,  cover  a  penalty  given  by  statute,  when. 
State  V.  Ives,  15  Wis.  445.  by  the  statute  creating  the  penalty,  no 
Appeal  After  AcqnittaL  —  Under  early  costs  are  given,  and  when,  too,  the 
laws  in  Connecticut  a  qui  tarn  action  right  to  sue  for  the  penalty  is  given  by 
would  lie  for  the  punishment  of  certain  the  statute,  as  in  this  case,  to  any  per- 
criminal  offenses,  such  as  theft.  In  son  who  may  think  proper  to  prosecute 
such  a  case,  if  the  defendant  was  ac-  the  suit." 

quitted  no  appeal  would  lie  in  favor  of  Statute  of  Oloneetter.  —  The  statute  of 

the    plaintiff.      Coit    v,    Geer,    Kirby  6  Edward  I.,  c.  i,  and  other  early  slat- 

(Conn.)  269;  Hannaball  v.  Spalding,  i  utes  relating  to  costs  in  different  civil 

Root  (Conn.)  86.     See  also  Houghton  actions,  were  held  to  extend  to  actions 

V.  Havens,  6  Conn.  305.     But  see  Burn-  on  statutes  giving  the  right  to  sue  to 

ham  V.  Barker,  2  Root  (Conn.)  526.  the  p>erson  injured.     Norris  v.  Pilmore, 

2.  Chicago  v,  Kenney,  35  111.  App.  i  Yeates  (Pa.)  405;  Ward  v,  Snell,  i 
57;  Rice  v.  Chicago,  etc.,  R.  Co.,  30  H.  Bl.  10;  Eaton  v.  Barker,  i  Vent. 
111.  App.  481;  Canoe  Creek  v,  Mc-  133;  Plymouth  r.  Werring,  Willes  440; 
Eniry,  23  III.  App.  227;  Alton  -v.  Tyte  «/.  Glode,  7  T.  R.  263;  Creswell-w. 
Kirsch,  68  III.  261;  Webster  v.  People,  Hoghton,  6  T.  R.  355;  Witham  v.  Hill, 
14  III.  365;  Vaughan  v.  Thompson,  15  2  Wils.  91;  Jackson  z^.  Calesworth,  i  T. 
III.  39;  Megargell  v,  Hazleton  Coal  R.  71;  Shore  v  Madisten,  i  Salk.  206; 
Co..  8  W.  &  S.  (Pa.)  342;  Washington  Cutlers  Co.  v.  Buskin,  12  Mod.  46; 
V,  Eaton,  4  Cranch  (C.  C.)  352;  Two  Bellasis  z/.  Burbriche,  i  Ld.  Raym.  170; 
Hundred  and  Pifty  Barrels  of  Molasses  Greetham    v.   Hundred  of  Theale,   3 
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2.  By  Statute.  —  By  the  statute  i8  EHz.,  c.  5,  costs  were  given 
against  an  informer  plaintiff  who  failed  to  substantiate  his  claim.  ^ 

la  Mod«ni  TimM  costs  in  penal  actions  are  generally  recoverable 
either  by  express  statutory  provision,  or,  in  the  absence  of  such, 
under  laws  applicable  to  civil  suits  generally,*  but  statutes  regu- 
lating costs  in  criminal  prosecutions  are  not  applicable  to  penal 
actions.' 

3.  Seoority  for  Costi.  —  Where  the  plaintiff  is  liable  for  costs, 
security  for  them  may  be  required  in  a  proper  case.* 

Burr.  1723;  Cutlers  Co.  V.  Ruslin«  Skin.  Cas.  No.  16,054;    Rapp  v.  Le  Blanc,  i 

363;  North  V.  Wingate.  Cro.  Car.  559.  Dall.  (Pa.)  63. 

"  Where  the  Statute  CMTee  a  Penaltj  to       IMfmiiial  of  Aotion  for  Want  of  AilldaTit 

the  Party  OrieTod,  (o  be  lecovered  by  ac-  of  Good  Faith.  —  Where  the  prosecutor 

tion,  bill,  plaint,  etc.,  this  being  a  duty  in  a  popular  or  qui  tarn  action  is  re- 

to    the     party    vested    before    action  quired  to  file  an  affidavit  of  good  faith, 

brought,  he  shall  have  costs  against  the  and  the  action  is  dismissed  for  want  of 

defendant,  because  he  is  put  by  the  de-  such  affidavit,  no  costs  will  be  charged 

fendant  to  the  cost  and  trouble  of  a  against    him.      La  vote    v,   Racine,    5 

«uit;  but  in  a  tarn  quam  or  other  popu-  Quebec  L.  Rep.  319. 
lar  action  where  the  duty  is  not  vested        8.  State  v.  Smith,  53  Wis.  134;  Ives 

till  the   suit  or  information   brought,  v.  Jefferson  County,  18  Wis.  167;  In  re 

then,  his  interest  commencing  by  the  Green,  40  Mo.  App.  491. 
suit,  and  not  being  a  debt  vested  be-        FeetofProeeoatmgAttonieTi. —  Under 

fore,  he  shall  not  have  costs  against  a  statute  which  provides  that  prosecut- 

the  defendant."    Per  Holt,  C.  J.,  in  ing  attorneys  shall    be  allowed   fees 

Cutlers  Co.  v,  Ruslin,  Skin.  363,  quoted  in   proceedings  of  a  criminal   nature 

in  College  of  Physic  v,  Harrison,  9  B.  brought  otherwise  than  by  indictment 

&  C.  524,  17  E.  C.  L.  433,  4  M.  &  R.  404.  or  information,  such  fees  are  properly 

1.  Wilkinson  v.  Allot,  i  Cowp.  366;  allowed  in  penal  actions  brought  in  the 
Dover  r.  Jiodgson,  i  Wils.  139;  Kirk-  name  of  the  state.  States.  Hannibal, 
ham  V.  Wheeley,  i  Salk.  30;  Williams  etc.,  R.  Co.,  30  Mo.  App.  494;  People 
sp.  Drewe,  Willes  392;  Plymouth  v.  v.  Nedrow,  122  111.  363.  See  also  In- 
Werring,  Willes  440.  dianapolis,  etc.,   R.  Co.  v.  People,  91 

2.  Connecticut — Reynolds  v.  Stevens.  111.  452. 

•^   Root  (Conn.)   136;    Blydenburgh  v.  4.  Richards  v.  People,  100  111.  390; 

Milen,  39 Conn.  484.  Montgomery  t/.  Odell,  73  Hun  (N.  Y.) 

Maine,  — **  The  practice  of  imposing  424:  Excise  Com'rf  v.  Purdy.  36  Barb. 

xosts  in   addition   to   the  penalty  has  (N.  Y.)  266,  13  Abb.  Pr.  (N.  Y.)  434,  22 

ripened  into  a  principle,  now  in  legal  How.   Pr.    (N.   Y.)  506;    Bud  worth  v, 

iorce."    Per  Tenncy,   J.,   in    Ricker,  Bell,  10  Ont.  Pr.  Rep.  544;  Martin  v. 

Petitioner,  32  Me.  37.  Consolidated  Bank,  45  U.  C.  Q.  B.  163; 

Massachusetts,  —  Burnham    v.   Web-  Vat  v.  Green,    i  Stra.  697.     See  also 

•ster.  5  Mass.  266.  Samuell  v,  Sherman,  170  111.  265. 

New   York,  —  Record  v.  Messenger,  Xieioiiri  Statute.  —  The  first  section 

:8  Hun  (N.  Y.)  283.  of  article  i  concerning  costs  (Rev.  Stat. 

Pennsylvania. — Kensington  t'.  Glenat,  1889,  g  2915),  which  provides  that  in 

J  Phila.  (Pa.)  393.  9  Leg.  Int.  (Pa.)  138.  all  qui  tarn  actions  and  actions  on  penal 

Wisconsin. — Oshkosh  v,  Schwartz,  statutes  where  the  penalty  is  given  to 

55  Wis.  483.  the  informer  a  bond  for  costs  must  be 

Canada,  —  Miles  v.  Roe,  10  Ont.  Pr.  filed  before  or  at  the  time  when  the  in- 

Rep.  218;  Rexf/.  lves.Draper(U.C.)440.  formation  is  filed,  is  not  applicable  to 

AotiOBS  Brought  by  Pnblio  Offlolals. —  actions  or  statutes  which  give  the  pen- 
Where  the  penal  action  is  brought  by  alty  to  the  party  injured  as  compensa- 
an  officer  in  his  official  capacity,  he  is  tion.  Edwards  v.  Brown,  67  Mo.  377. 
frequently  exempted  from  costs  by  Infnrmatioii  for  Forfoitiire  of  Property. 
statute,  although  unsuccessful  in  the  —  Where  a  libel  for  the  forfeiture  of  a 
suit.  Carter  t/.  Hawley,  Wright  (Ohio)  vessel  has  been  dismissed  the  owner 
332.  74;  Bittle  V.  Hay,  5  Ohio  270.  may  intervene  as  claimant  after  giving 
See  also  U.  S.  v.  The  Steamboat  security  for  the  costs.  U.  S.  v.  The 
Planter,  Newb.    (Adm.)  262,   27   Fed.  Schooner  Lion,  i  Sprague  (U.  S.)  399. 
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Sec  article  ANOTHER  SUIT  PENDING. 


PENSIONS. 


I  Iv  Obvbiull,  309. 
n.  Fm  ov  PBvnoir  AexvTi»  309. 
m  VvLAWFiTL  BinvTioir  ov  XovxT  IT  AeivT,  3  ro. 
IT.  FiAimvLurT  Claimi,  310. 

L  IB  OIWHAT*.  —  Questions  of  practice  in  suits  involving  pen- 
sions chiefly  arise  in  regard  to  the  compensation  claimed  by 
pension  agents  for  their  services,  the  unlawful  retention  by  such 
agents  of  pension  money  received,  or  the  presentation  of  fraudu- 
lent claims  to  the  pension  office.  ^ 

IL  Fm  ov  Pivnoir  AexvTS —  in  OtMnL  —  The  compensation 
which  a  pension  agent  may  receive  for  prosecuting  a  claim  is  regu- 
lated by  statute,*  and  the  recovery  of  a  larger  amount,  on  a  quan- 
tum meruit,  is  not  permitted.*  Agreements  to  pay  fees  larger 
than  those  allowed  by  statute  will  be  disregarded  m  equity,^  and 


L  Aitftm  •■  AftBt*t  loM.  —  A  pen-  ment  of  the  application.  In  re  Gross» 
tiooer  cannot  mainuin  an  action  in  78  Fed.  Rep.  107. 
his  own  name  on  the  bond  of  a  United  In  an  Aedaa  af  AMUiptit  Brmif  hi 
States  pension  agent,  since  there  is  no  Agaiaft  a  loldton*  Hobs  by  an  inmate 
corenant  in  sach  a  bond  for  his  bene-  thereof,  to  recover  money  which  the 
iL  Hofhes  v.  Cotton,  13  Bush  (Ky.)  plaintiff  alleged  that  he  had  been  com- 
K96.  pelled  to  pay  to  the  home  out  of  his 
labpaaaa  \mnmk  \n  Vaitad  ttalis  pension,  an  affidavit  of  defense  was 
OMrti. —  The  Act  of  July  25,  18S2,  au-  held  sufficient  which  averred  that  a 
thorues  judges  and  clerks  of  the  fed-  rule  of  the  home  required  the  inmates 
eral  courts  to  issue  subpoenas,  upon  to  turn  over  eighty  per  cent,  of  their 
application  of  the  commissioners  of  pension  money  to  the  treasury  of  the 
pensioos.  for  the  examination  of  wit-  institution,  that  upon  the  admission  of 
oesses  concerning  pension  claims,  the  plaintiff  he  signed  an  agreement  in 
tender  this  act  the  application  for  a  writing  to  comply  with  the  rules  of  the 
tabportia  should  be  drawn  with  rea-  home  of  which  he  knew  this  to  be  one, 
sooable  certainty  and  precision,  so  that  and  that  the  payments  were  made 
it  nav  appear  on  its  face  to  be  in  ac-  voluntarily  in  accordance  with  thla 
cordance  with  the  act;  and  the  pension  agreement.  Bryson  v.  Home  for  Dis- 
claim in  which  the  testimony  is  re-  abled,  etc..  Soldiers,  etc.,  168  Pa.  St.. 
qairrd  should  be  reasonably  identified.  352. 

And  file  subpoena  issued  under  such  an  t.  U.  S.  Rev.  Stat.,  S  5485. 

appiicafioQ  roost  be  drawn  with  equal  8.  Morgan  v,  £>avis,  47  Vt.  610. 

certaioty,  and  most  follow  the  require-  4.  Trimble  r.  Ford,  5  Dana  (Ky.)5i7» 
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TTnlawfiil  Batantion  of  Monej.      PENSIONS,  Fraudulent  Claims. 

where  excessive  fees  have  been  received  by  the  agent,  they  may 
be  recovered  by  the  pensioner  in  an  action  of  assumpsit.^ 

Indiotmentt  for  BooeiTing  ExoauiTe  OompeiiMtioii.  —  An  indictment  of  a 
pension  agent  for  taking  compensation  in  excess  of  that  fixed  by 
statute  will  be  held  sufficient  if  it  follows  the  language  of  the 
statute  creating  the  offense.* 

in.  TTklawfitl  BETEKTioir  OF  HoHET  BT  AoEBT.  —  A  pension 
agent  may  also  be  indicted  for  unlawfully  withholding  from  a 
pensioner  money  received  from  the  government  in  payment  of 
a  pension  claim.' 

IV.  FBAimuLBBT  Claims.  —  The  transmission  or  procuring  the 
transmission  to  the  pension  office  of  false  or  fraudulent  instru- 
ments, in  support  of  a  pension  claim,  is  an  indictable  offense.  It 
is  not  necessary,  however,  to  charge  in  the  indictment  that  the 
act  was  committed  feloniously  or  with  felonious  intent.* 

1.  Powell  V,  Jennings,  3  Jones  L.  (N.  Where  it  is  averred  generally  that  the 

Car.)  547.  accused  was  instrumental  in  procuring 

Money   paid  to  a  pension  agent  in  a  pension,   the   indictment    need    not 

excess  of  the  amount  allowed  by  stat-  show  how  he  was  instrumental.    And 

ute  may  be  recovered  by  the  pensioner  since  the  intent  of  the  person  receiving 

as  money  received  to  his  use;  and  in  the  excessive  fee  is  immaterial,  it  is 

an  artioa  by  axi  agem  to  recover  fur-  not  necessary  to  allege  that  he  com- 

ther  illegal  compoosaxloo,  the  defend-  mitted  the  offense  wilfully,  wrongfully, 

ant  may  recover  the  amount  illegally  or  unlawfully.     U.  S.  v,  Koch,  21  Fed. 

taken,  under  a  plea  of  set-off.     Such  a  Rep.  873;    I;.  S.  v.  Reynolds,  48  Fed. 

claim  being  illegal  under  thesiatute.  Rep.  315. 

it  cannot  be  majde  the  subject  of  arbl-  3.  U.  S.  v.  Benecke,  98  U.  S.  447; 

tration.     Hall  r.  Kimmer,  61  Mich.  269.  U.  S.  v.  Mason.  8  Fed.  Rep.  412;  U.  S. 

S.  U.  S.  V,  Wilson,  29  Fed.  Rep.  286.  v,  Irvine,  98  U.  S.  450. 

Arrears  of  Feasiiii.  —  Where- aa  agent  Aa  Indiotawtt  charging  an  agent  with 

who  has  prosecuted  a  claim  for  arrears,  wrongfully  withholding  pension  money 

of  pension  is  indicted  for  receiving  a  alleged  in  substance  as  follows:   That 

larger  fee  for  his  services  than  that  the  accused  had  been  employed  to  act 

allowed  by  law,  the  indictment  need  as  the  agent  of  V.,  the  guardian  of  cer- 

not  state  whether  or  not  the  arrears  tain  minors,  to  collect  a  pension;  that 

were  procured  after  the  allowance  of  the  pension   was  paid  to  said  agent, 

an  original    pension.     U.   S.   v,    Rey-  and  that  he  refused  to  pay  the  same  to 

nolds,  48  Fed.  Rep.  215.  the  gviardian.    Since  it  appeared  from 

Allsgfttioni  Hot  Hooaosary^  —  It  is  not  other  allegations  in  the  indictment  that 

necessary  to  allege  expressly  that  the  the  minors  were  the  pensioners,  and 

amount  received  by  the  agent  was  in  since  the  indictment  alleged  that  the 

excess  of  that  legally  chargeable,  or  to  money  was  wrongfully  withheld  from 

negative  the  existence  of  a  contract  in  the  guardian,  and  did  not  charge  that 

regard  to  compensation.     Nor  need  it  it  was  withheld  from    the   minors,  it 

be  charged  that  the  applicant  for  the  was   held   to  be  defective.     U.   S.   v, 

pension   has  been   in  the  military  or  Chaffee,  4  Ben.  (U.  S.)  330. 

naval  service  of  the    United    States.  4.  U.  S.  v.  Staats,  8  How.  (U.  S.)4i; 

U.  S.  V.  Van  Leuven,  62  Fed.  Rep.  52.  U.  S.  v,  Kessel.  62  Fed.  Rep.  59;  U.  S. 

The  indictment  need  not  describe  the  v,  EKckford,  4  Blatchf.  (U.  S.)  337;    U. 

defendant  as  an  agent  or  attorney.    To  S.  v,  Adler,  49  Fed.  Rep.  733. 

describe  him  as  a  lawyer  is  sufficient.  Allogationi  Baqnisito  to  an  Indietmoat 

When  the  amount  of  the  excess  is  un-  for    Aii    dflbnto.  —  Where   «   statute 

known  to  the  grand  jury  it  should  be  makes  it  a  felony  to  transmit  or  pre- 

so  alleged  in  the  indictment.     It  is  not  sent  any  deed  or  other  writing  to  any 

necessary  to  aver  a  demand  for  the  re-  office  or  officer  of  the  government  in 

turn  of  the  money  unlawfully  taken,  support  of  or  in  relation  to  any  account 

Frisbie  v.  U.  S.,  157  U.  S.  160.  or  claim,  with  intent  to  defraud  the 
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Frandalent  Claims.                       PENSIONS.  Trandulent  Claiiai. 

United  States,  knowing  the  same  to  be  An  indictment  for  knowingly  procur- 

false,   a  felonious  intent  is    no    part  ing  the  presentation  of  a  false  affidavit 

of  the  description,  and  the  offense  is  concerning  a   pension  claim  charged 

complete  without  it.     An  indictment,  the  offense  in  substance   as  follows: 

therefore,    in    a    prosecution    for    the  That  the  defendant  on  a  certain  dav,  at 

transmission  to  the  comrroissioner  of  the  county  of  W.  in  the  southern  dis- 

pensions    of  a    false    affidavit,   which  trict  of  Iowa,  did  then  and  there  pre- 

charges  the  act  to  have    been    done  sent  to  the  commissioner  of  pensions  at 

'*  with   intent   to  defraud   the   United  Washington,  District  of  Columbia,  etc. 

States,"  is  sufficient.     U.  S.  v,  Staats,  And  in  conclusion  it  further  charged 

8  How.  (U.  S.)  41.  that  at  the  time  and  place  aforesaid,  at 

An  indictment  which  merely  charges  the  county  of  W.,  state  of  Iowa,  the 

that  the  defendant  transmitted  to  the  defendant  did  then  and  there  present 

commissioner   of    pensions    a    falsely  and  cause  to  be  presented  to  the  com- 

altered  certificate  made  by  a  board  of  missioner  of  pensions  aforesaid,  etc. 

surgeons  in  relation  to  a  claim  for  a  It    was    held    that    this    indictment 

pension  is  not  sufficient  under  section  charged  the  presentation   of  the  affi- 

5421  U.  S.  Rev*  Stat.     Such  an  indict-  davit  at   Wapello,   Iowa,   and   not  at 

ment  must  also  allege  how  or  to  whom  Washington,  D.  C.    And  in  the  same 

the  certificate  was  published,  and  that  case  it  was  also  held  that  an  indictment 

it  was  published  to  obtain,  or  to  aid  which  alleged   that  the   affidavit  was 

another  person  to  obtain,  money  fraud  u-  false  because  of  the  false  and  forged 

lently  from  the  United  States.     U.  S.  signature  thereto  was  sufficient,  and 

V.  Kessel,  62  Fed.  Rep.  59.  that  it  need  not  farther  allege  that  the 

An  indictment  for  transmitting  false  pension  claim  itself  was  false.  U.  S. 
papers  to  the  pension  office,  with  intent  r.  Adler,  49  Fed.  Rep.  733. 
fraudulently  to  procure  a  bounty,  con-  Th%  Yeruei* — Whece  an  indictment 
tained  a  large  number  of  counts,  each  for  defrauding  the  government  by  the 
count  charging  a  distinct  felony,  and  presentation  of  a  false  pension  claim 
some  of  them  charging  subornation  charges  that  the  claim  was  for  a  certain 
of  perjury.  On  a  motion  to  quash  the  amount,  it  is  not  necessary  for  the  jury 
indictment  on  the  ground  that  it  to  find  that  the  whole  amount  charged 
charged  distinct  felonies,  and  also  felo-  was  fraudulently  obtained  by  the  Con- 
nies of  different  grades,  it  was  held  to.  spirators.  It  is  sufficient  to  find  that 
be  good  under  the  Act  of  Feb.  26, 1853,  ^^^y  P&^  <>^  ^^  ^^^  P^^^^  ^X  ^^^  govern- 
but  that  the  counts  for  subornation  ment.  U.  S.  v.  Frisbie,  28  Fed.  Rep. 
of  perjury  must  be  stricken  out.  U.  S.  808. 
V.  Bickford,  4  Blatchf.  (U.  S.)  337. 
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I  PERFORMANCE. 

CROSS-REFERENCES. 

As  to  Pleading  Performance  of  Conditions  Precedent^  see  the  articles 
CONDITIONS  PRECEDENT,  vol.  4,  p.  626;  ASSUMP- 
SIT, vol.  2,  p.  999;  NEGOTIABLE  INSTRUMENTS^ 
vol.  14,  p.  529. 
Pleading  Performance  of  Conditions  of  Insurance  Policy^  see  the 
article  INSURANCE,  vol.  7,  p.  413. 
,  Pleading  Performance  of  Covenant,  see  the  article  CO  VENANTy 

►  vol.  5,  p.  380. 

Pleading  Performance  in  Defense  to  Actions  on  Bonds,  see  the 

article  BONDS,  vol.  3,  p.  662. 
Pleading  Performance  in  Defense  to  an  Action  of  Debt  on  an 

Arbitration  Bond^  see  the  article  AWARDS,  vol.  3,  p.  141. 
Pleading  Performance  in  Defense  to  an  Action  on  a  Guardian* s 
Bond,  see  the  article  GUARDIANS,  vol.  9,  p.  990. 
i  Averment  of  Performance  in  Suit  to  Enforce  Mechanic's  Lien,  see 

article  MECHANICS'  LIENS,  vol.  13,  p.  978. 
Alleging  Performance  in  Declaring  on  Contracts,  see  the  article 

CONTRACTS,  vol.  4,  p.  932. 
Proving    Nonperformance    by  the  Plaintiff   under  the    General 
,       .         Denial,  see  the  article  ANSWERS  IN  CODE  PLEADING, 
vol.  I,  p.  819. 
Departure  in  Pleading  Performance,  see  the  article  DEPAR  T- 

URE,  vol.  6,  p.  462. 
Necessity  for  Alleging  Request  for  Performance  in  Action  for 
Breach  of  Promise,  see  the  article  BREACH  OF  PROMISE^ 
vol.  3,  p.  687. 
\  Performance  of  Decree  Before  Filing  Bill  of  Review,  see  the 

f  article  BILLS  OF  REVIEW,  vol.  3,  p.  585. 

Payment  into  Court,  see  the  article  FUNDS  AND  DEPOSITS 

INTO  COURT,  vol.  9,  p.  727. 
Payment,  see  the  article  PA  YMENT,  ante,  p.  164. 

Proof  of  Porformaneo  imdor  Oonoral  Imo.  —  It  being  usually  proper  to 
introduce,  under  the  general  issue,  anything  which  will  show  that 
the  plaintiff's  claim  is  not  well  founded  in  fact,  it  follows  that  in 
actions  on  contracts  the  defense  of  performance  of  the  contract  is 
not  ordinarily  set  up  specially.* 

1.  In  Ammptit,  not  only  such  de-  In  Dolit,  any  matter  may  ordinarily^ 

fenses  as  deny  the  truth  of  the  declara-  be  given  in  evidence  under  the  general 

tion,  but  almost  all  matters  In  avoidance  issue,  which  shows  that  nothing  is  due. 

may  be  introduced  under  the  general  See  the  article  Debt,  vol.  5,  p.  804. 

issue.    See  the  article  Assumpsit,  vol.  In  Coroaaiit,  however,  there  being  no- 

2,  p.  987.  plea  of  the  general  issue,  performance 
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Gen«ral  ATenuat                  PERFORMANCE.  ITot  SnttoieaU 

OtBeral  ATemeat  •£  P«rformaBM  ITot  Snttoieat.  —  It  is  held  that  an 
averment  of  a  breach  of  contract  is  not  met  by  a  general  plea  of 
performance ;  such  plea  should  state  the  manner  of  performance.  ^ 

Coneliiiioiu  —  It  seems  that  a  plea  of  performance  properly  con- 
cludes with  a  verification.* 

must  be  specially  pleaded.    See    the  on  one  side,  upon  which  the  other  ma^r 

article  Covenant,  vol.  5,  p.  34a.  uke  issue.*' 

In  Code  Pleading  the  defendant  mav  When  Pisa  Most  Spaoiallj  Set  Out  Xan- 

introduce,  under  the  general  denial,  ner  of  Performanoe.  —  In  general,  a  plea 

any  evidence  which  goes  to  controvert  of  performance  of  a   condition  must 

the  facts  which  the  plaintiff  is  bound  show  specially  the  manner  of  the  per- 

to  establish  in  order  to  sustain  his  ac-  formance.    The    exception    is,   where 

tion.    See  the  article  Answers  in  Code  the  matter  is  of  so  intricate  and  com-^ 

Pleading,  vol.  i.  p.  817.  plicated  a  nature,  or  embraces  such  a 

A  Speeial  Plea  Amomitiiig  to  the  Cton-  variety  of  minute  circumstances,  that 

oral  Issue  is  bad  on  demurrer.    See  the  a    particular   statement   would  cause 

article  General  Issue,  vol.  9,  p.  883.  great  prolixity;  which  the  law  does  not. 

Plea  Hot  Amoimtiiiy  to  Ctoneral  Issue. —  countenance,     i   Chit.    PI.  (5th    Eng. 

Where,  in  assumpsit  for  breach  of  a  ed.)  567.    Thus,  where  the  condition  ia 

contract  to  receive  certain  lumber,  the  to  return  all  writs,  or  to  account  for  all 

defendant    pleaded    that    under    the  moneys  received,  etc.,  a  general  per-^ 

terms  of  the  contract  he  was  still  in  formance  may  be  well  pleaded.    Story 

the  performance  of  the  same,  accord-  PI.  (ist  ed.)  154.     But  if  the  condition 

ing  to  a    stipulation  that,   upon    the  be  to  perform  a  specific  act,  as  in  the 

plaintiff's  neglect,  the  defendant  might  present  case,  a  special    performance 

do  the  work,  and  that  the  plaintiff  was  must  be  pleaded.    Tinney  v.  Ashley^ 

barred  from   maintaining  any  action  15    Pick.  (Mass.)  546,   26    Am.    Dec. 

until  the  completion  of  such  perform-  620. 

ance,  it  was  held  that  this  was  not  a  Pisilure  of  Telegraph  Company  to  BeliTor 
plea  amounting  to  the  general  issue.  Message.  —  In  an  action  against  a  tele- 
Yellow  Poplar  Lumber  Co.  v.  Chap-  graph  company  for  failure  to  deliver  a. 
man,  74  Fed.  Rep.  444.  message,  the  defendant  alleged  that  it 

Plea  flettfag  Out  Condition.  —  Where,  transmitted  the  message  promptly  and 

to  a  contract  on  which  he  is  sued,  the  correctly  over  its  own  line  to  the  ter- 

defendant  sets  up  a  condition  avoiding  minus  thereof,   and    delivered    it  for 

his  liability  if  kept  and  performed,  his  transmission     to     another    company, 

plea  should  allege  the  performance  of  naming  but  not  further  describing  thi& 

such  condition.     Smith  v,  Riddell,  87  company,  and  that  the  error,  if  any, 

111.  165.  occurred  beyond  its  own  line.     It  waa 

Settiiig  Vp  Both  Illegality  and  Perfbfm*  held  that  such  affidavit  of  defense  was 

anoe.  —  In  Lee  v,  Dodd,  20  Mo.  App.  insufficient  for  not  giving  the  facts  aa 

371,  it  was  held  that  where  the  defend-  to  the  defendant's  own  handling  of  the 

ant  claimed  no  rights  as  against  the  message,  the  time  at  which  and  place 

plaintiff  under  the  contract  sued  on,  he  to  which  it  was  sent,  etc.    Conrad  v. 

could  set  up  both  the  illegality  of  the  Western  Union  Tel.  Co.,  162  Pa.  St. 

contract  and  its  performance.  204. 

1.  Conrad   v.   Western    Union    Tel.  S.  Hogencamp  v,  Ackerman,  24  N. 

Co.,  162  Pa.  St.  204;    Hogencamp  v»  J.  L.  133. 

Ackerman,  24  N.  J.  L.  133;  Tinnev  v.  In  Sherwin  v.  Bliss,  4  Vt.  96,  it  was 
Ashley,  15  Pick.  (Mass.)  546,  26  Am.  held  that  a  plea  of  general  perform- 
Dec.  620.  ance,  or  one  alleged  in  terms  not  con- 
In  Sayre  v.  Minns,  2  Cowp.  575,  tradicting  the  specific  allegations  of  the 
Lord  Mansfield  said:  *'  I  take  this  to  breach  in  the  declaration,  or  bringing 
be  a  rule  in  pleading,  that  you  cannot  new  matter  into  controversy,  properly 
go  to  issue  on  a  general  averment  of  concludes  with  a  verification.  But 
performance;  and  the  reason  is  this,  where  a  plea  of  performance  consists 
that  the  question  ma^  be  brought  to  in  nothing  but  an  averment  of  per- 
some  degree  of  certainty  and  notice  formance  of  all  things  specifically 
given  of  what  is  to  be  agitated  at  the  alleged  in  the  declaration  not  to  have 
trial.  When  a  particular  breach  is  as-  been  performed,  it  ought  to  conclude 
signed,  there  is  an  affirmative  offered  to  the  country. 
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By  Charles  H.  Street. 
L   JlTBISDICTIOK  OF  THE  0F7EK8E,  3 1 5. 

n.  The  Ikdictxekt  Osheballt,  316. 

1.  At  Common  Law  and  by  Statute^  31  . 

2.  Follo7ving  Words  of  Statute,  317. 

3.  Concluding  Averment,  318. 

4.  Innuendo,  318. 

5.  Subornation  of  Perjury,  318. 

ni  Pboceediko  IK  Which  Oftehbe  Was  Coiexitteb,  319. 

1.  In  Gemral,  319. 

2.  Name  of  Action,  321. 

3.  Names  of  Parties,  322. 

4.  That  an  Action  Was  Pending,  323. 

5.  Extra-judicicU  Oaths,  323. 

IV.   JVBISDICTIOK  AHD  AVTHOBITT  TO  ASMXHISTEB  0ATH%  325. 

1.  At  Common  Law  and  under  English  Statutes,  325. 

2.  In  the  United  States,  325. 

3.  Name  of  Court,  327. 

4.  Name  of  Officer,  327. 

5.  Justices  of  the  Peace,  328. 

6.  Various  Quasiyjudicial  Bodies,  328. 

y.  The  Oath,  329. 

1.  In  General,  329. 

2.  By  Whom  Administered,  332. 

TI  SSTTIKG  FOBTH  THE  TESTIMOVT,  333. 

1.  According  to  Substance  and  Effect,  333. 

2,  Perjury  Assigned  upon  Written  Instrument,  334. 

yH  TJSB  IKTEHT,  335. 

1.  In  General,  335. 

2.  '' Falsely;-  zzs' 

3.  '^  Wilfully:'  zZ^' 

4.  '' Corruptly,*'  ^S7' 

5.  ^* Feloniously,*   337. 

6.  ^^  Knowingly;*  i2i^. 

ym  ASSIGITMBHT  OF  PSBJUBT,  338. 

1.  /«  General,  338. 

2.  Setting  Forth  the  Truth,  340. 

3.  Averments  as  to  Knowledge,  341. 

DL  Hatbbialitt  of  the  Testimoitt,  342. 

1.  In  General,  342. 

2.  Two  Methods  of  Averring  Materiality,  343. 
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jnriidioUon  of  the  OflbnM.  PERJUR  Y.  Jnriidiotioii  of  the  OfliniM. 

3.  Immateriality  Apparent  on  Face  of  Indictment^  344. 

4.  Materiality  of  Affidavits^  345. 

5.  In  Ex  Parte  Proceedings^  345. 

6.  An  Essential  Element  of  the  Crime^  345. 

Z.  Tdce  avd  Placx,  346. 

1.  In  General^  346, 

2.  TlfW  ^/  Administration  of  Oath^  347* 

3.  Variance  Between  Pleading  and  Proofs  348. 

4.  In  the  County^  349. 

XL  IvsTBucTioirii  349. 
Xn.  Ths  Yxxdict,  350. 

CROSS-REFERENCES. 

As  to  Bills  to  Impeach  Decrees  for  Per  jury  ^  see  article  BILLS  TO 

IMPEACH  DECREES  AND  JUDGMENTS,  vol.  3, 

p.  630. 
Instructions  on  Maxim  ^^  Ealsus  in  Uno,  Falsus  in  Omnibus,'^  see 

article  INSTRUCTIONS,  vol.  11,  p.  337. 
Equitable  Relief  Against  Judgments  for  Perjury,  see   article 

JUDGMENTS,  vol.  11,  p.  1183. 
New  Trial  for  Surprise  by  False  Swearing,  see  article  NEW 

TRIAL,  vol.  14,  p.  739. 

L  JinutiDiGTioir  ov  thb  OnsKflS.  —  In  ordinary  cases  an 
indictment  for  perjury  should  be  found  in  the  county  in  which 
the  false  oath  was  made,*  But  where  the  offense  is  committed 
in  a  judicial  proceeding  which  is  authorized  by  an  Act  of  Con- 
gress it  must  be  prosecuted  in  the  federal  courts,,  even  though  the 
crime  was  committed  in  a  state  court.' 

1.  State  V,   Hopper,    133    Ind.    460;  fore  a  notary  public  in  the  course  of  an 

State  V.  Bunker,  38  Kan.  737;  Guston  examination  concerning    a    contested 

V,  People,  61  Barb.  (N.  Y.)  35.  election  to  the  House  of  Representa- 

S.  In  Vnitad  RatM  Oovti.  —  State  v,  tiyes    of    the    United    States.    In    re 

Kirkpatrick,  32   Ark.   117;    People  v.  Loney,  134  U.  S.  372. 

Kelly,  38  Cal.  145;   Ross  v.  State,  55  BntWhm  tha  OffmseOoai  to  thaln- 

Ga.  193;    Sute  v,  Adams,  4  Blackf.  tanity  of  tin  Stato  OoTemmont,  as  in 

(Ind.)  146;    State  v.  Pike,  15  N.  H.  83;  false  swearing  in  a  naturalization  pro- 

U.  S.  V.  Cornell,  2  Mason  (U.  S.)  60;  ceeding,  while  it   may   be  an   offense 

Ex  p.  Dock  Bridges,  2  Woods  (U.  S.)  against  the  federal  government,  it  is 

428;  In  re  Loney,  134  U.  S.  372.  also  cognizable  in  the  state  courts,  in 

Salt  of  PttUie  Laad.  —  Where,-  in  so  far  as  it  is  an  offense  against  the 
order  to  obtain  a  grant  of  land,  the  ac-  government  of  the  state.  State  v, 
c used  has  made  a  false  affidavit  to  the  Whittemore,  50  N.  H.  245;  Rump  v. 
effect  that  he  is  a  bona  fide  settler  Com.,  30  Pa.  St.  475.  But  for  the  con- 
under  an  Act  of  Congress  relative  to  trary  doctrine  see  People  v.  Sweetman, 
the  sale  of  public  land,  the  state  court  3  Park.  Cr.  Rep,  (N.  V.  Supreme  Ct.) 
has  no  jurisdiction.     State  v,  Adams,  358. 

4  Blackf.  (Ind.)  146;    People  v,  Kelly,  Steto  Court  IMd  in  FodoEml  BniUUaf.— 

38  Cal.  145.  The  state  courts  have   jurisdiction  ot 

Contaitod  Sloetion  of  Xtmbor  of  Coa-  the  crime  of  perjury  committed  upon 

gross.  —  The    same  rule   was   applied  the  trial  of  a  cause  in  a  state  court 

where  the  perjury  was  committed  be*  holding  its  sessions,  by  express  per* 
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n.  The  iKDiCTUirT  Oxvesallt  —  1.  At  Common  Law  and  \sj 

Statute.  —  On  principle  it  would  seem  sufficient  in  an  indictment 
for  perjury  to  allege  the  essential  elements  of  the  offense;  to  wit, 
that  A.  was  duly  sworn  in  a  judicial  proceeding  pending  before  a 
court  of  competent  jurisdiction,  and  that  he  wilfully  gave  false 
testimony  concerning  a  matter  material  to  the  issue,  the  testi- 
mony being  set  forth  in  the  indictment,^  But  under  the  com- 
mon law  the  forms  of  these  allegations  were  so  technical  and 
complicated  that  it  became  almost  impossible  to  frame  an  indict- 
ment which  would  withstand  attack,  and  great  injustice  resulted 
from  the  constant  overthrow  of  indictments  on  merely  technical 
grounds.  The  statute  23  Geo,  II.,  c.  11,  which  authorized  a 
shorter  and  simpler  form  of  indictment,  was  passed  to  remedy 
this  evil,*  and  remained  in  force  until  it  was  superseded  by  the 
statute  14  &  15  Vict.,  c.  100,  §  20,  which  is  the  present  enact- 
ment on  this  subject  in  England.^ 

mission  of  the  federal  authorities,  in  a  Motion  to  Qnaah  a  Bemiirror.  —  The 
United  States  custom  house  situated  question  whether  the  indictment  con- 
within  the  limits  of  a  county  town,  and  tains  a  charge  of  perjury  should  not  be 
under  a  state  law  authorizing  the  judge  entertained  on  a  motion  to  quash,  but 
to  hold  the  court  in  the  said  custom  the  prisoner  should  be  put  to  his  de- 
house.     Exum  V,  State,  90  Tenn.  501.  murrer.     Com.  v,  Litton,  6  Gratt.  (Va.) 

In  Connaetieat  the  Superior  Court  has  691. 

been  deprived  of  any  original  jurisdic-  S.  ttatnto   2S  Goo.  IL,  e.  11.  —  **  In 

tion  over  the  offense  of  perjury  by  the  every  indictment  and  information  for 

Act  of  1870  (Gen.  Stat.  Conn.,   1888,  wilful  and  corrupt  perjury,  it  shall  be 

§  1485),  making  perjury  punishable  by  sufficient  to  set  forth  the  substance  of 

imprisonment  in    the  county  jail    or  the  offense  charged  upon  the  defend- 

state  prison,  and  prescribing  no  mini-  ant,  and  by  what  court  or  before  whom 

mum  term  of  imprisonment.     State  v.  the    oath    was    taken  (averring    such 

Davidson,  40  Conn.  281.  court  or  person  or  persons  to  have  a 

1.  For  the  general  form   of  indict-  competent  authority  to  administer  the 

ments  for  perjury  see  a  Chitty's  Crim.  same),  together  with  the  proper  aver- 

Law  318;  2  Archb.  Grim.  Pr.  and  PI.  ment  or  averments  to  falsify  the  matter 

600.  or  matters  wherein  the  perjury  or  per- 

The  essentials  of  an  indictment  for  juries  is  or  are  assigned,  without  set- 
perjury  by  a  juror  on  his  z/^iV  </iV/ are  ting  forth  the  bill,  answer,  informa- 
discussed  in  Com.  v.  Stockley,  10  Leigh  tion,  indictment,  declaration,  or  any 
(Va.)  712;  State  v,  Howard,  63  Ind.  502.  part  of  any  record  or  proceeding,  either 

Two  Diitinet  Talso  Statomonts.  —  An  in  law  or  equity,  other  than  as  afore- 

indictment  for  perjury  may  charge  two  said,   and    without    setting  forth    the 

distinct  false  statements  under  oath,  if  commission  or  authority  of  the  court  or 

the  statements  were  both  given  under  person  or   persons  before   whom    the 

one    oath     and    in    one    proceeding,  perjury  was  committed." 

Cover  t/.  Com.,  (Pa.  1887)  8  Atl.  Rep.  8.  Statuto  14  *  16  Yiet^o.  100,  §  80.— 

ig6.  **  In    every    indictment   for    perjury, 

SoTtral     Partloiilan  —  Ono     Count. —  or    for   unlawfully,    wilfully,    falsely. 

And    all    the    several    particulars    in  fraudulently,  deceitfully,   maliciously, 

which  the  prisoner  swore  falsely  may  or  corruptly  taking,  making,  signing, 

be   embraced  in   one  count.     State  v,  or  subscribing  any  oath,  affirmation. 

Bishop,  I  D.  Chip.  (Vt.)  120;   State  v,  declaration,  affidavit,  deposition,  bill. 

Bordeaux,  93  N.  Car.  560.  answer,    notice,    certificate,    or    other 

Soparato     Oo  n  n  tt  —  Xlootioii.  —  The  writing,  it  shall  be  sufficient  to  set  forth 

state  cannot  be  compelled  to  elect  upon  the  substance  of  the  offense  charged 

which  separate  count  it  will  proceed,  upon    the    defendant,    and    by    what 

Hanscom  v.  State,  93  Wis.  273.  court,  or  before  whom,  the  oath,  affirma- 
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la  tko  Vnitod  Stetoo.  —  The  statute  of  Geo.  II.  was  not  generally 
recognized  as  a  part  of  the  common  law  in  this  country,  and  some 
of  our  earlier  decisions  held  that  it  was  necessary  to  follow  the 
common-law  form  of  indictment.*  But  at  the  present  time  a 
large  majority  of  the  states  have  statutes  which  agree  substan- 
tially with  the  statute  of  Geo.  II.,  and  in  some  cases  the  exact 
phraseology  of  that  enactment  has  been  copied.* 

2.  FoUowing  Words  of  Statute.  —  These  statutes  not  onlv  define 
the  crime  substantively,  but  also  prescribe  the  essential  allega- 
tions, and  an  indictment  which  follows  the  words  of  the  statute 
will  be  held  sufficient.* 

tion,  etc.,  was  taken,  made,  signed,  or  which  shall  not  tend  to  the  prejudice 

subscribed,  without  setting  forth  the  of  the  defendant.     Marlcham  r.  U.  S., 

bill,  answer,  information,  indictment,  i6o  U.  S.  319. 

(leclaration,  or  any  part  of  any  pro-  Viidor  tho  Aet  of  Hortk  OaroUna,  1889, 
ceeding,  either  in  law  or  in  equity,  and  e.  88,  an  indictment  which  simply 
without  setting  forth  the  commission  or  alleges  that  the  defendant  did  commit 
authority  of  the  court  or  person  before  perjury,  pointing  out  the  name  of  the 
whom  such  offense  was  committed."  court  and  of  the  action  in  which  it  is 
1.  State  r.  Hanson.  39  Me.  337;  State  alleged  to  have  been  committed  and 
t'.  Gallimorc,  2  Ired.  L.  (N  Car.)  372;  the  words  sworn  to  by  the  defendant. 
State  V,  Hay  ward,  i  Nott  &  M.  (S.  is  sufficient.  The  effect  of  the  act  is 
Car.)  546;  Lamden  v.  State,  5  Humph,  not  to  change,  in  any  respect,  the  con- 
(Tenn.)  83;  State  v.  Smith,  63  Vt.  201;  stituent  elements  of  perjury,  nor  the 
Fitch  V,  Com.,  92  Va.  824.  nature  or  mode  of  proof.  It  only  re- 
in Virginia  it  was  htid  that  an  in-  lieves  the  state  from  charging  in  the 
dictment  for  perjury  in  swearing  to  a  indictment  the  details,  or  rather  the 
bill  in  chancery  must  set  out  the  entire  definition,  of  the  offense,  and  makes  it 
bill  and  answer.  Com.  v.  Lodge,  2  sufficient  to  allege  that  the  defendant 
Gratt.  (Va.)  5S0.  unlawfully  committed  perjury.  State 
8.  BoT.  Stat  v.  8.,  1878,  §  8896.  —  "  In  v.  Flowers,  lo^  N.  Car.  841;  Sute  r. 
every  presentment  or  indictment  prose-  Gates,  107  N.  Car.  832;  State  v, 
cuted  against  any  person  for  perjury,  Peters,  107  N.  Car.  876. 
it  shall  be  sufficient  to  set  forth  the  Stattttorj  Orimo  of  Valoo  Swaaring. — 
substance  of  the  offense  charged  upon  The  provisions  of  the  Penal  Code  of 
the  defendant,  and  by  what  court  and  Kentucky  as  to  the  requisites  of  an  in- 
before  whom  the  oath  was  taken,  dictment  for  perjury  do  not  apply  to  an 
averring  such  court  or  person  to  have  indictment  for  false  swearing,  it  being 
competent  authority  to  administer  the  sufficient  in  such  an  indictment  to 
same,  together  with  the  proper  aver-  charge  that  the  accused  wilfuUv  and 
ment  to  falsify  the  matter  wherein  the  knowingly  deposed  or  gave  in  evidence 
perjury  is  assigned,  without  setting  that  which  was  false,  in  a  matter  which 
xorth  the  bill,  answer,  information,  in-  was  judicially  pending,  or  on  a  subject 
dictment,  declaration,  or  any  part  of  concerning  which  he  could  be  legally 
any  record  or  proceeding,  either  in  law  sworn,  or  was  required  to  be  sworn, 
or  equitv,  or  any  affidavit,  deposition,  Richey  v.  Com.,  81  Ky.  524. 
or  certificate,  other  than  as  hereinbe-  8.  Alabama.  —  Walker  v.  State,  96 
fore  stated,  and  without  setting  forth  Ala.  53;  Brown  t/.  State,  47  Ala.  47; 
the  commission  or  authority  of  the  Williams  r.  State,  68  Ala.  551;  Peter- 
court  or  person  before  whom  the  per-  son  v.  State,  74  Ala.  34. 
jurv  was  committed."  California,  —  People    v.   Parsons,    6 

The  requirements  of  this  section  are  Cal.  487. 

not  dispensed  with  by  section  1025  of  Indiana, — State  v.   Walls,   54   Ind. 

the  Revi«ed  Statutes,  which  provides  407;  Masterson  v.  State,  144  Ind.  240. 

that  no  indictment  in  a  federal  court  Iowa, — State   v.   Porter,    105    Iowa 

shall  be  deemed  insufficient,  nor  the  677. 

proceedings  thereon    be    affected,  by  Maryland, — State  v.  Bixler,  62  Md. 

juiy  defect   in   matter  of   form    only  354. 

817  Volume  XVI. 


Tke  Indietment  Oenarallj.  PERJURY,  Saborn&tion  of  Petjury, 

3.  Concluding  Averment  —  At  common  law  the  indictment 
closed  with  a  formal  allegation  to  the  effect  that "  so  the  accused 
did  commit  wilful  and  corrupt  perjury."  But  this  concluding 
averment  is  not  necessary  under  the  modern  statutes.^ 

4.  Innuendo.  —  Where  the  meaning  of  the  testimony  alleged  to 
be  false  is  not  apparent  from  the  bare  statement  thereof,  an 
explanatory  clause,  as  "  meaning  thereby,"  etc.  (setting  forth  the 
meaning  of  the  testimony),  should  be  inserted.* 

6.  Subornation  of  Perjury.  —  The  subornation  of  perjury  is  made 
a  distinct  criminal  offense  by  the  statutes  of  many  of  the  states. 
Indictments  for  this  offense  should  contain  all  the  allegations  of 
an  indictment  for  perjury,  and  in  addition  thereto  allegations  that 
the  accused  procured  another  person  to  give  the  false  testimony, 
and  that  it  was  so  given.' 

Minnesota,  —  State    v,    Thomas,    19  v.  Hoyle,  6  Ired.  L.  (N.  Car  )  i ;    State 

Minn.  484.  v.  Peters,  107  N.  Car.  876. 

New  York,  —  People  v,  Williams,  93  TIm   F!ix«m    "  tlie   Jitrors    Aforesaid,'* 

Hun  (N.  Y.)  354.  when  used  in  the  conclusion  of  an  in- 

North  Carolina,  —  State  r.   Thomp-  dictment,  refers  to  the  grand  jury  by 

son,  113  N.  Car.  638.  whom  the  indictment  was  found,  and 

Ohio,  —  Crusen  v.  State,  10  Ohio  St.  not  to  a  certain  jury  of  the  country  be- 

258.  fore  whom  the  defendant  is  alleged  to 

Oklahoma,  ^%X9kV\^y    v,    U.     S.,    I  have    committed    perjury.      Com.    v, 

Okla.  336.  Kelly,  123  Mass.  417. 

Oregon,  —  State  v.  Ah  Lee,  18  Oregon  2.  Rex  v.  Aylett,  i  T.  R.  69. 

540.  nivstratioiis  of  the  Bule. —  The  charge, 

la  West  YirginiA  it  is  not  sufficient  on  an  affidavit  before  a  justice  of  the 

that  an  indictment  for  perjury  charges  peace,  that  M.  and  P.  toolc  and  feloni- 

the  offense  in  the  exact  words  of  the  ously  carried  away  a  certain  hog  is  in 

statute.     All    the    facts    and    circum-  legal  import  a  charge  of  larceny,  and 

stances  should  be  set  forth  with  such  in  charging  perjury  upon  such  an  affi- 

particularity  and  certainty  as  to  give  davit  an  innuendo  that  the  hog  was 

the  accused  reasonable  notice  of  what  feloniously  taken,  stolen,  and  carried 

he  is  to  defend  himself  against.     Stofer  away  is  proper.     State  v.  Lea,  3  Ala. 

V,  State,  3  W.  Va.  689.  602. 

1.  U.  S.  V.  Wood,  44  Fed.  Rep.  753;  An  indictment  alleged  that  it  was  a 

Henderson  v.  People,  117  111.  265.  material     issue     in    a    certain     trial 

If   the    indictment    is    sufficient    in  whether  the  defendant  had  paid  money 

other  respects  it  is  not  necessary  that  to  the  accused  on  September  11,  1894, 

the  accused  be  charged   with  having  at  his  place  in  M.  township,  and  that 

"committed   perjury"   in    hrec  verba,  the  defendant  had  testified:     *' I  paid 

Massie  v.  State,  5  Tex.  App.  8t.  it  on  the  nth  of  September."     It  was 

After  Stating  the  Taots  Which  CoBfti-  held  proper  under  these  circumstances 

tute  Pexjvry  it  is  not  necessary  that  the  to  aver  by  innuendo  that  the  defendHnt 

indictment  should  charge  in  terms  that  by  such  testimony  meant  that  he  had 

the    defendant    did    commit    perjury,  paid  the  accused  the  money  on  Sep- 

U.  S.  V.  Wood,  44  Fed.  Rep.  753,  tember  11,  1894,  and  that  it  was  for  the 

Contra  Formam  Statnti.  —  Where  the  jury  to  say  whether  such  was  in  fact 

indictment  sufficiently  charges  a  com-  the  meaning  of  the  testimony.     People 

mon-law  perjury  the  words  contra  for^  v.  German,  no  Mich.  244. 

mam  statuti  may  be  rejected  as  surplus-  S.  Coyne  v.  People,  124  111.  17;  Com. 

age.     State  v,  Kennerly,   10  Rich.  L.  v.  Stone,  152  Mass.  498;  State  v,  How- 

(S.  Car.)  152.  ard,  137  Mo.  289;    Elkin  v.  People,  2^ 

In  North  Carolina  there  is  but  one  N.    Y.    177;    Watson   v.  State,  5  Tex. 

statute  punishing  the  crime  of  perjury,  App.  ii;  State  v.  Simons,  30  Vt.  620. 

and   an    indictment  which    concludes  Joinder  of  Connts.  —  A  charge  of  sub- 

against  '*  the  statute  "  is  good.     State  omation  of  perjury  and  one  of  perjury 
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An  Attempt  to  Sabom  Peijnry  is  also  a  statutory  crime  in  many  juris- 
dictions, an4  an  indictment  for  that  offense  should ;  follow  the 
form  of  the  statute.* 

in.  Pboceebihg  ih  Which  Oftehse  Was  Comxitted  —  1.  In 

OeneraL  —  Since  false  swearing  which  is  purely  voluntary  does 
not  constitute  perjury,  the  indictment  for  this  offense  should 
show  that  the  false  oath  was  taken  in  a  judicial  proceeding,  and 
before  a  court  or  magistrate  having  authority  to  administer  oaths.  • 
At  Common  Law  the  nature  of  the  action  wherein  the  perjury  was 
committed  was  made  apparent  by  setting  forth  in  the  indictment 
the  pleadings  therein.' 

maf  be  joined  in  the  same  indictment.  People,  8i  N.  Y.  629.     But  an  indict- 

Cbm.  V.  Devine,  155  Mass.  224;    State  ment  is  defective  where  it  alleges  that 

V,  Lea,  I  Coldw.  (Tenn.)  175.  the    testimony   was    procured    to    be 

Allegations  Beqoiiite  in  the  Indictment,  given  in  a  prospective  suit,  and  not 
—  An  indictment  which  charges  that  in  a  case  actually  pending.  State 't/, 
the  defendant  did  suborn  and  procure  Joaquin,  6^  Me.  218. 
a  witness  to  testify  falsely  in  certain  The  indictment  need  not  set  forth 
proceedings  is  sufficient.  It  is  not  specifically  the  fact  to  which  the  de- 
necessary  to  describe  the  means  em-  fendant  attempted  to  procure  the  wit- 
ployed  to  induce  the  witness  to  give  ness  to  swear.  State  v.  Holding,  i 
the  false  testimony.  *'  If  is  quite  im-  McCord  L.  (S.  Car.)  31. 
material  what  means  he  used,  whether  Kot  a  Generic  Term.  —  '*  Attempting 
in  themselves  illegal  or  not.  The  to  suborn  perjury "  is  not  the  generic 
crime  does  not  inhere  in  the  method  name  of  any  class  of  offenses,  and 
or  means,  but  in  the  result."  States,  where  the  information  charges  such 
Porter.  105  Iowa  677.  But  it  must  be  offense  in  those  terms,  without  any- 
expressly  charged  that  the  suborned  thing  more,  except  that  the  defendant 
witness  did  testify.  State  v.  Leach,  27  endeavored  to  procure  another  person 
Vt.  317.  to  swear  falsely  and  commit  perjury 

In  Xaniai  an  indictment  is  sufficient  in  a  specified  case,  it  is  insufficient, 
where  it  alleges  that  the  defendant  did  People  v.  Thomas,  63  Cal.  482. 
unlawfully,  wilfully,  corruptly,  and  In  Indiana  it  was  held  that  an  indict- 
feloniously  persuade  and  incite,  pro-  ment  under  the  statute  defining  com- 
cure,  and  suborn  the  wilful  or  cor-  binations  to  commit  felonies  must 
rupt  perjury  alleged.  It  need  not  be  specify  the  felony  which  was  proposed, 
averred  that  the  perjury  was  com-  State  v,  McKinstry,  50  Ind.  465.  In 
mitled  by  reason  of  the  persuasion,  this  case  the  court  said:  *'  It  will  be 
procurement,  and  subornation  of  the  seen  by  an  examination  of  the  indict- 
defendant.     State  v,  Gecr,  48  Kan.  752.  ment  that  the  alleged  purpose  of  the 

ATorment    of   Knowledge   by    Defend-  union   and  combination   was  not  the 

ant. — The  indictment  must  aver  that  commission   of  perjury,   but,    if    an^ 

the  defendant  knew  that  the  testimony  purpose  was  charged,  it  was  '  unlaw- 

procured  to  be  given  was  false,  and  fully  to  prevent  the  course  of  justice 

that  in  giving  such  testimony  the  wit-  and   secure   the  acquittal  of  said  Mc- 

ness  would  wilfully  and  corruptly  com-  Kinstry  of  the  charges  contained  in 

mit   the  crime  of  perjury.      U.  S.  v.  said    information.'        Perjury,    to    be 

Dennee,  3  Woods  (U.  S.)  39;    Stewart  sure,  was  the  means  to  have  been  em- 

V.  State,  22  Ohio  St.  477.  ployed  to  accomplish  the  purpose,  but 

1.  Rivers  v.  State,  97  Ala.  72;  Nich-  the  alleged   purpose   was   that  above 

olson   V.   State,   97   Ga.   672;   State  v,  stated." 

Biebusch,  32  Mo.  276.  2.  Jacobs  t^.  State,  61  Ala.  448;  Statfe 

The   indictment    for  attempting    to  r.  Owen,  73  Mo.  440;  Finch  v.  U.  S., 

procure  another    to    commit    perjury  lOkla.  396;  Anderson  v.  State,  18  Tex. 

need  not  allege  that  the  defendant  in-  App.   17;   State  i^.  Chamberlin,  30  Vt. 

cited  or  solicited  another  to  commit  559. 

perjury.     It  is  sufficient  to  aver  that  3.  State   v,   Hoyle,   6    Ired.    L.   (N. 

he  offered  another  a  valuable  consid-  Car.)   i;    State  v,  Stillman,  7  Coldw. 

eration  for  that  purpose.    Stratton  v.  (Tenn.)  341. 
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ITndtr  th«  Bututat  of  the  various  states,  however,  this  practice  is 
no  longer  followed,^  but  such  statutes  do  not  dispense  with  the 
necessity  of  a  direct  averment  that  the  perjury  was  committed  in 
the  course  of  a  judicial  proceeding.' 

1.  In  Vorth  Carolina  it  has  not  been  committed   in  any   suit,   controversy, 

necessary,  since  the  statute  of  1842,  to  matter,  or  cause.     Where  perjury  is 

set  forth  in  the  indictment  the  plead-  committed  on  the  examination  on  war- 

ings  in  the  case  in  which  the  perjury  is  rant  of  a  person  charged  with  selling 

alleged     to     have     been    committed,  liquor  without  a  license,  an  indictment 

State  V,  Hoyle,  6  Ired.  L.  (N.  Car.)  i.  is  sufficient  if  it  charges  that  the  per- 

But  if  they  are  set  forth,  it  seems  that  jury  was  committed  by  taking  a  false 

they  must  be  proved  as  laid.     State  v,  oath  at  the  **  trial  of  an  action,"  etc. 

Ammons,  3  Murph.  (N.  Car.)  123.  State  v.  Peters,  107  N.  Car.  876. 

▼arianaa.  —  In    Brown    v.  State,  47  In  Varmont,  in  State  v.  Baker,  64  Vt. 

Ala.  47,  the  indictment  for  perjury  set  355,  it  was  alleged  that  the  accused, 

out  in  full  the  indictment  of  the  action  who    was  convicted    of    intoxication, 

in   which  perjury  was  assigned;    but  swore  falsely  on  his  examination  be- 

the  evidence  tended  to  prove  that  the  fore  a  justice  of  the  peace  concerning 

original  action  was  of  a  character  en-  the  place  where  he  obtained  the  liquor, 

tirely  different  from  that  set  forth  in  The  Acts  of  1890,  No.  2q,  §  i,  prescribe 

the  indictment,   and  it  was  held  that  a  certain  form  of  indictment  for  per- 

the  variance  was  fatal.  jury  committed  by  witnesses  in  testify- 

8.  Com.  V,  Warden,  11  Met.  (Mass.)  ing  in  a  proceeding  in  which  there  are 

406;  Com.  V,  Hillenbrand,  96  Ky.  407;  parties,  and  before  a  tribunal  of  com- 

State  v.  McCone,  59  Vt.  117;  Reg.  v,  petent  jurisdiction;  and  '.section  3  pre- 

Gardiner,  8  C.  &  P.  737,  34  £.  C.  L.  scribes  another  form  for  perjury  com- 

611;  Reg.  V,  Overton,  4  Q.  B.  83,  45  mitted  before  a  person  or  persons,  or 

£.  C.  L.  83.  before  a  board  consisting  of  more  than 

In  Kansaa  the  following  allegation  one  person.  It  was  held  that  the  in- 
has  been  held  insufficient:  "  Said  affi-  dictment  in  this  case  should  have  been 
davit  being  used  in  affecting  and  set-  framed  under  section  3,  since  the  pro- 
ting  aside  the  entry  of  B.  F.  Teal  to  ceeding  was  not  a  trial  between  par- 
the  land  mentioned  in  said  affidavit.*'  ties;  and  also  that  the  phrase  "  person 
It  does  not  appear  from  such  an  aver-  or  persons  "  properly  included  a  judge 
ment  that    the    false    testimony    was  or  court. 

given  in  "any  cause,  matter,  or  pro-  In  tha  Fadaral  Conrta.  —  An  indictment 

ceeding    before  any    court,    tribunal,  alleged  that  the  accused  was  a  special 

public    body,    or    officer.'*      State    v.  examiner  into  the  merits  of  the  pension 

Ayer,  40  Kan.  43.  claim  of  a  certain  B.,  and  that  he  swore 

In  Xaina  the  allegation  "  by  falsely  falsely  in  a  case  pending  before  the  com- 

swearing  to  material  matter  in  a  writ-  missioners  of   pensions  of  the  United 

ing  signed  by  him  "  was  held  to  be  in-  States.   It  was  objected  that  the  indict- 

sufficient,  even  though  such  an  aver-  ment  did  not  show  that  the  issue  said 

ment    might    be     sanctioned    by    the  to  be   pending  concerned  the  pension 

legislature.     It  did  not  apprise  the  ac-  claim  of  the  said  B.,  but  this  objection 

cused    of    the    charge    against    him.  was  overruled,  and  the  indictment  was 

State  I/.  Mace,  76  Me.  64.  held  sufficient.    U.  S.  v.  Wood,  44  Fed. 

In  Wiaoan^  it  was  said  in  State  v.  Rep.  753. 
Lamont,  2  Wis.  437:  '*  The  indictment  Sorplnaaga.  —  Where  an  indictment 
does  not  set  forth  that  the  affidavit  was  is  rendered  senseless  by  certain  words 
made  for  the  purpose  of  obtaining  a  inserted  through  inadvertence,  and  the 
writ  of  replevin,  nor  that  any  judicial  error  is  obvious,  the  unnecessary  words 
proceeding  was  pending  in  respect  to  may  be  stricken  out  as  surplusage.  If 
which  the  oath  was  taken.  It  is  essen-  the  remaining  averments  are  sufficient 
tial  that  the  indictment  should  show  to  show  the  regularity  of  the  proceed- 
that  legal  pro<*eedings  were  pending,  ings  in  which  the  perjury  is  alleged, 
or  that  the  affidavit  itself  was  the  com-  the  indictment  will  be  sustained, 
mencement  of  legal  proceedings."  Com.  v.  Wright,  166  Mass.  174. 

Tha  Cada  af  Varth  Carolina,  §  1092,  Paijnrj    Bafora    tha    Grand    Jnrj.  — 

provides  for  the  punishment  of  perjury  Where  perjury  is  assigned  on  testi- 

820  Volume  XVI. 


Proea^ding  in  WUeh  PERJUR  Y.  OflbnM  Wu  Committad. 

Paijnrj  Committed  on  Trial  for  a  Felony.  —  In  some  jurisdictions  per- 
jury committed  on  the  trial  of  an  indictment  for  felony  is  more 
severely  punished  than  in  other  cases.  Where  this  is  so  the 
indictment  must  show  the  nature  of  the  cause  in  which  the  per- 
jury was  committed* 

2.  Vame  of  Aotioii.  —  Tho  Proooeding  Should  Be  Identi^ed  by  charging 
its  legal  name,  as,  for  example,  that  it  was  a  trial  for  murder,  or 
an  action  of  ejectment ;  and  the  matter  at  issue  must  be  averred 
with  sufficient  clearness  to  inform  the  person  accused  of  perjury 
of  the  exact  nature  of  the  charge  against  him.*     The  indictment 

t 

mony  before  a  grand  jury,  the  indict-  3462,  that  the  inventory  was  just  and 

ment  need  not  contain  any  allegation  true,  well  knowing  that  what  he  swore 

concerning  the  guilt  or  innocence  of  to  was  false  and  corrupt.     People  v, 

the  person  whose  offense  was  being  in-  Naylor,  82  Cal.  607. 

vesttgated,  nor  need  the  circumstances  Bastardy  Prooeadingt.  —  Where  the  in- 

of  that  offense  be  described.      These  dictment  alleged  that  the  proceeding  in 

details  are  matters  of  inducement,  and  which  perjury  was  assigned  was  the 

are  not  essential  elements  of  the  crime  trial  of  a  certain  complaint  against  the 

of  perjury.    State  v,  Schill,   27  Iowa  defendant  for   bastardy,   it  was  held 

263.  that  it  sufficiently  appeared  therefrom 

1.  Hinch  V.  State,  2  Mo.  158;  Reg.  that  the  proceeding  was  one  under  the 

V,  Castro,  L.  R.  9  Q.  B.  350.     And  the  Bastardy  Act,   charging  the    accused 

same  is  true  in  Wisconsin  under  Rev.  with    being    the  father  of  a  bastard 

Stat.  i8g8,  %  4471.  defining  two  grades  child,  and  not  one  charging  him  with 

of  subornation  of  perjury.     The  indict-  being  himself  a  bastard.     Maynard  r. 

ment  must  state  whether  the  perjury  People,  135  111.  416. 

was  committed  on  the  prosecution  of  a  BiToroe  Prooeedingi  Befor*  a  Oommii* 

capital  crime  or  of  some  other  offense,  lioner.  —  An  indictment  Which  alleges 

Thompson  v.  State.  89  Wis.  253.  that  a  false  oath  was  taken  in  a  pro- 

8.  Harp    v.     State,     59    Ark.    113;  ceeding  before  one  A.,  who  had  been 

People  v.  Ah  Bean,  77  Cal.  12;   Reg.  dulv  appointed  commissioner  by   the 

V,   Child,   5   Cox   C.   C.    197;  Reg.  v,  register  in  chancery,  with  authority  to 

Neville,  6  Cox  C.  C.  69.  take  the  written  testimony  of  the  de- 

Tha  Issues  Head  Hot  Be  Bpeeifloally  Be-  fendant  in  an  action  for  divorce,  the 

ioribed,  provided   the    allegations   are  parties  to  said  action  and  the  court  in 

sufficient  to  inform  the  accused  of  the  which  it  was  pending  being  named,  is 

charge  against  him.     People  v.  Grim-  not  wanting  in   reasonable    certainty 

shaw,  33  Hun  (M.  Y.)  505;  Covey  v,  and   sufficiently  shows  the  nature  of 

State,  23  Tex.  App.  388.  the  proceeding  under  Penal  Code  Ala., 

But  Where  the  Indiotment  Beseribed  1886,  §3908.     Hicks  v.  State,  86  Ala.  30. 

the  Issue  as  a  trial  for  grand  larceny,  Proseeiition  for   Usury.  -^  An    indict* 

and  the  proof  showed  that  it  was  a  trial  ment  stating  that  the  perjury  was  com- 

for  robbery,   the   variance    was    held  mitted    in    respect    to    a  question   of 

fatal.     People  v,  Strassman,   112  Cal.  usury,  which  had  become  material  on 

683.  a  trial  of  a  cause,  has  been  held  suffi- 

Assig&ment  Froeeedings.  —  That  the  ciently  to  describe  the  issue.  And  in 
false  swearing  was  committed  in  such  a  case  the  indictment  need  not 
assignment  proceedings  sufficiently  ap-  specify  the  particular  instances  in 
pears  from  the  allegation  that  the  ac-  which  the  usurious  interest  was  ex- 
cused, as  a  part  of  his  assignment,  acted.  State  v.  Voorhis,  52  N.  J.  L. 
made  an  inventory  purporting  to  com-  351. 

ply  in  all  respects  with  section  3461  of  Examples  ef  Allegatioiis  Held  InsuA* 

the  Civil  Code  of  California,  which  re-  dent.  —  A  charge  that  the  perjury  was 

quires  the  inventory  to  show  all  the  in-  committed  on  the  trial  of  A.  under  an 

solvent's  creditors;  that  he  collusively  indictment  for  burglary  is  too  indefi- 

and  wilfully  omitted  one  of  his  credit-  nite.    The  name  of  the  owner  of  the 

ors  therefrom;  and  that  he  then  made  property  should  be   given.     Davis  r. 

an  affidavit,  in  compliance  with  section  State,  79  Ala.  20. 
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need  not  specifically  allege  that  the  perjury  was  committed  upon 
the  trial  of  a  criminal  case  when  that  fact  is  made  apparent  by 
the  description  which  is  given  of  the  indictment  on  which  the 
trial  was  had ;  *  nor  whether  the  prosecution  was  under  indict- 
ment or  information.* 

3.  Vames  of  Parties.  —  In  some  jurisdictions  it  is  necessary  that 
the  indictment  should  give  the  names  of  the  parties  to  the  pro- 
ceeding  in  which  it  is  alleged  that  the  perjurj'  was  committed.' 

In  describing  the  issue  on  a  trial  in  Arrest     of    JudgmMit.  —  Where    the 

which  perjury  is  alleged  to  have  been  alleged  perjury  consisted  in  making  a 

committed,  it  is  not  enough  to  allege  false  affidavit  to  obtain  a  warrant  of 

that  the  piersons  named  were  charged  arrest,  it  was  held  that  if  the  indict- 

with  an  offense  or  crimes  against  the  ment  distinctly  charged  that  the  false 

laws  of  the   United  States.      This  is  oath  was  taken  in  judicial  proceedings, 

a  conclusion  of  law.    The   particular  the  proceedings  and  issue  being  plainly 

charge  should   be  stated.     U.    S.    v,  indicated,    any    mere    vagueness    or 

Wilcox,  4  Blatchf.(U.  S.)  391.  incompleteness  of  description   should 

An    indictment  which   alleged  that  have  been  excepted  to  before  the  trial, 

the  perjury  was  committed   by  John  and  was  not  a  cause  for  arresting:  the 

See  *'  upon  a  proceeding  wherein  the  judgment.     Pennaman  v.  State,  58  Ga. 

state  of  Washington  was  plaintiff  and  336. 

John   See   was  defendant,    why    said  1.  An  allegation  that  the  accused  was 

ohn  See  should  not  be  punished  for  called  and  sworn  as  a  witness  necessa- 

contempt  of  said  court  in  disobeying  rily    implies    that     he    was    lawfully 

a    subpoena  served   upon   him,*'   etc.,  required    to    depose    the  truth    in  a. 

was  held  bad  on  demurrer  for  an  in-  proceeding  in  a  court  of  justice.     Com. 

sufficient  description  of  the   issue   in  v.  Wright,    166   Mass.    174;    Com.   v. 

which  the  perjury  was  alleged  to  have  Bouvier,  164  Mass.  398. 

been    committed.      State    v.    See,    4  8.  State  v,  Grover,  38  La.  Ann.  567; 

Wash.  344.  State  I/.  Wise,  3  Lea(Tenn.)38;  Powers 

In  Com.  V,  Ti^ylor,  96  Ky.  394,  the  v.  State,  17  Tex.  App.  428. 

court  said:  "The  indictment  was  de-  That  FiiialJiidgment  Has  Been  Snttred. 

fective  because  it  did  not  explicitly  de*  —  It  is  not  necessary  to  allege  that  the 

scribe  the  '  matter*   which  was  being  action  or  proceeding  in  which  the  per* 

investigated  by  the  grand  jury,  about  jury  was  committed  has  been   finally 

which   the  defendant    was    testifying  determined,  or  that  a  final  judgment 

when  he  gave  the  evidence  which  is  has    been   entered   therein.     Com.    v. 

charged  to  be  false.    This  should  have  Moore,  9  Pa.  Co.  Ct.  Rep.  501;  State 

been  done,  to  have  fully  apprised  him  v.  Keene,  26  Me.  33. 

of  the   nature  of  the  charge  against  And  in  Com.  v,  Moore,  9  Pa.  Co.  Ct. 

him.    *    *    *    The  charge  is  that  the  Rep.  501,  it  was  held  that  the  trial  of 

false  evidence  consisted  in  defendant  an  indictment   for  perjury   would    be 

saying  he  did  not  know  A.,  and  infer-  continued  until  the  determination   of 

entially  stating  that  the  purpose  of  the  the  action  or  proceeding  in  which  the 

grand  jury  was  to  ascertain  if  he  had  alleged  false  oath  was  made, 

seen     A.    gaming.      The    indictment  8.  State   v.   Bailey,   31   N.    H.    521;. 

should  have  charged  that  the  matter  People  v.  Burroughs,  i  Park.  Cr.  Rep. 

under  investigation  was  the  charge  of  (N.  Y.  Supreme  Ct.)  211. 

gaming  against  A.*'     For  allegations  Yarianos.  —  An   allegation   that  per- 

held  to  be  sufficient  in  an  indictment  jury  was  committed  on  the  trial  of  an 

for    perjury    under     similar     circum-  action  by  *'G.  v.  W.**  is  not  supported 

stances,   see  Woods  v.   State,    14   Lea  by  proof  of  an  action  by  '*  G.  et  aL  v, 

(Tenn.)46o.  W.*'       Walker    v.   State,   96   Ala.    53. 

Xsrtly  Stating  Title  of  Case. —  An  alle-  And  where  the  suit  described  in  the 

gation   that  the  defendant   was  duly  indictment  was  against  "  Cobbs,"  but 

sworn   "  in   a  case  then  and  there  at  the  evidence  showed  that  the  suit  was 

issue,  to  wit,  the  case  of  The  People  v,  against  "  Cobb,*'  the  variance  was  held 

Martine,*'  is  sufficient  under  the  Penal  to  be  fatal.      Jacobs  v.  State,  61  Ala. 

Code  of  California^  %  966.     People   v.  448.     See  also  Gandy  v.  State,  27  Neb. 

Ah  Bean,  77  Cal.  la.  707.     But  an  allegation  that  '*  Thomas. 
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4.  That  an  Aetion  Wai  Pending.  —  It  is  the  general  practice  to 
charge,  in  indictments  for  perjury,  that  an  action  was  pending  or 
that  an  issue  had  been  joined.^ 

6.  Bztra-judioial  Oaths.  —  Statutes  have  been  passed,  both  in 
England  and  in  the  United  States^  which  declare  that  false  stvear- 
ing  or  the  making  of  a  false  affidavit  in  certain  proceedings  which 
are  not  strictly  judicial  shall  constitute  perjury.*    Where  perjury 

R.   Robertson  "  was  the  defendant  in  an  indictment   for  perjury  in  giving 

the    original    action    is    sustained   by  false  testimony  before  a  grand  jury,  it 

proof  that  '*  Thomas  Robertson  **  was  was  alleged  that  certain  questions  were 

the  defendant.     State  v,  Hester,   122  asked  the  defendant,  and  also  that  they 

N.  Car.  1047.    And  it  has  been    held  were  material  and  proper.      But  the 

that  an  allegation  of  the  title  of  the  indictment  was  held  to  be  defective  in 

former  action  as  "  State  v,  A.  B."  was  failing  to  allege  that  there  was  any 

sustained  by  proof  that  it  was  "  State  point  in  issue.     State  v,  McCormick,  52 

and  City  of  G.   v.  A.    B.*'     State  v.  Ind.  169. 

Peiers,  107  N.  Car.  876.  Issue  Joined.  —  Where  the  perjury  is 

1.  Laying  Infbrmation  Btfbre  Xagis-  alleged  to  have  been  committed  before 
trate.  —  Where  the  indictment  merely  a  justice's  court  an  averment  that  it 
stated  that  the  defendant,  intending  to  was  committed  on  the  trial  of  the  cause 
subject  M.  to  the  penalties  for  felony,  or  issue  is  not  bad,  although  tech- 
went  before  two  magistrates  and  *'  did  nically  speaking  an  issue  could  not  be 
depose  and  swear  "  (setting  out  the  de-  joined  before  a  justice  of  the  peace, 
position)  it  was  held  insufficient,  as  it  State  v.  Bishop,  i  D.  Chip.  (Vt.)  120. 
did  not  show  that  any  charge  of  felony  That  Defendant  Has  Pleaded  "  Hot 
had  previously  been  made,  or  that  the  Chiilty."  —  Where  the  indictment 
defendant  then  made  anv  charge  of  alleged  that  an  issue  had  been  joined 
felony,  or  that  any  judicial' proceeding  in  a  criminal  case  it  was  held  not  to  be 
was  pending  before  the  magistrates,  necessary  to  aver  that  the  defendant 
Reg.  V,  Pearson,  8  C.  &  P.  119,  34  E.  had  entered  a  plea  of  *'  not  guilty.'* 
C.  L.  321.  Montgomery  v,  Sute,  (Tex.  Crim.  App. 

AnpUoation    for   Iignnction.  —  Where  1897)  40  S.  W.  Rep.  805. 

perjury  is  assigned  in  swearing  to  a  At  Common  Law  it  was  not   neces- 

bill   in   equity,   an  indictment    which  sary  to  allege  that  any  case  was  pend- 

does  not  allege  that  the  bill  was  one  of  ing    in    court    in    which     the    false 

a  character  required  by  law  to  be  veri-  testimony  was  given.    Rex  v,  Cross- 

(ied  is  insufficient.     In  a  case  of  this  ley,  7  T.  R.  315;  State  v,  Dayton,  23 

character  the  court  said:  "  Had  the  in-  N.  J.  L.  49;  King  v,  Reg.,  14  Q.  B.  31, 

formation  set  forth  the  fact  that  this  68  E.  C.  L.  31;  Reg.  v.  Christian,  i  C. 

bill  prayed  for  preliminary  injunction,  &   M.   388,  41  £.  C.  L.  214;    Reg.  v, 

*    *    *    ^^^  (],|^(  (iiig  Qath  was  taken  Meek,  9  C.  &  P.  513,  38  £.  C.  L.  201. 

for  the  purpose  of  being  used  upon  an  Direet  ATorment  Hot  EisentiaL  —  An 

application  for  the  allowance  of  an  in-  indictment    which    charges    that    the 

junction,  or  for  the  appointment  of  a  perjury  was  committed   before  a  ref- 

receiver,   etc.,   it   would  have  shown  eree  who  had  been  duly  appointed  in 

that  the  oath   was  authorized,  if  not  an  action  then  pending  in  the  Supreme 

also  required,  by  the  law,  and  that  it  Court  is  sufficient,  although  the  com- 

was,     therefore,     a     judicial     oath."  mencement     and     pendency     of     the 

People  r.  Gaige,  26  Mich.  30.  action  are  not  directly  alleged.    Eighmy 

Prooeedings  on  Scire  Fadas.  —  When  v.  People,  79  N.  Y.  546. 

perjury  is  assigned  in  proceedings  on  Since  an  Affidavit  to  Hold  to  Bail  may 

a  scire    facias,    the   indictment   must  be   sworn   to   before   the   issue  of  the 

charge  that  the   writ  was  entered  or  summons  in  an  action,  an  indictment 

pending  in  court.     An  allegation  that  for  perjury  committed  in  such  action 

the  perjury  was  committed  in  a  pro-  need   not  state    that  any  action   was 

ceeding  in  the  course  of  justice  is  not  pending.     King  v,  Reg.,   14  Q.  B.  31, 

sufficient.    State   v.    Hanson,    39   Me.  68  E.  C.  L.  31. 

337.  8.  See  Am.  and  Eng.  Encyc.  of  Law, 

That  There  Was  a  Point  in  Issne. —  In  tit.  Perjury, 
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is  alleged  in  such  cases  the  form  of  averment  will  vary  in  accord- 
ance with  the  statute  under  which  it  is  framed,  but  it  should  be 
to  the  general  eflfect  that  the  oath  or  affidavit  in  question  was 
authorized  by  law,  and  necessary  and  proper  to  be  made,  and 

that  it  was  made  and  used  for  a  lawful  purpose.*  But  some 
authorities  hold  that  it  is  not  essential  to  aver  that  the  affidavit 
was  filed,  or  exhibited  to  the  court,  or  used  by  the  party.* 

1.  Thomas    v.   State,   54  Ark.   584;  as  to    residence,   which   affidavit  was 

Morrell  v.  People,  32  111.  499;  State  v.  necessary  to  enable  the  maker  to  reg- 

Geer,  46  Kan.  529;  Heintz  v.  General  ister  as  a  voter  in  a  certain  precinct,  it 

Ct.  Sess.,  45  N.  J.   L.  523;    Ortner  v.  was  held   that  the  indictment  should 

People,  4  Hun  (N.  Y.)  323;    State  v.  allege  that  the  affidavit  was  used  or  in- 

Lloyd,  77  Wis.  630;  U.  S.  v.  Nicker-  tended  to  be  used  in  judicial  proceed- 

son,  17  How.  (U.  S.)  204.  ings.     State    v.    Lloyd,    77   Wis.   630. 

Extra-judicial  Oaths  —  nimtratioiii  of  But  in  a  similar  case  it  has  been  held 

the  Bole.  —  Much  of  the  detail  requisite  unnecessary  to  allege  that  the  affidavit 

in  an  indictment  for  perjury  at  com-  was  filed  with  the  election  board;  and 

mon  law  is  no  longer  necessary.     But  it  is  sufficient  to  aver  that  the  person 

an  indictment  which  charges  that  the  whose  residence  was  in  question  was 

accused  made  a  false  affidavit  which  challenged  by  a  legal  voter  of  the  pre- 

became  material  to  a  matter  and  pro-  cinct.     The  name  of  the  person  need 

ceeding  about  to  be  made  in  and  be-  not  be  given.     Slate  v.   Hopper,   133 

fore  a  certain  court  for  the  purpose  of  Ind.  460. 

obtaining  a  new  trial,  or  the  release  of  Subornation  of  Pojurj. —  Under  Rev. 

a  certain  person  from   imprisonment,  Stat.  Ind.,  1881,  §  2006,  an  indictment 

is  insufficient  if  it  does   not   further  for    subornation    of    perjury,    setting 

allege  that  the  said  affidavit  was  made  forth  the  procuring  of  an  affidavit  in 

for  the  purpose '  of  being  used  in  the  the  form  of  an  ordinary  complaint  for 

proceeding;    or  if  it  was  filed,  that  it  bastardy,   but  not  alleging  that  any 

f(ras   with   the  knowledge  or   consent  prosecution     was    commenced    under 

of  the  defendant.      State  v.   Smith,  3  said  affidavit,  nor  that  it  was  filed  with 

Wash.  14.  the  justice,  should  be  quashed.     Smith 

An  indictment  which  simply  alleges  7/.  State,  125  Ind.  440. 

that  the  oath  taken  by  the  defendant  That  Affidavit  Was  Viod.  —  An  allega- 

was  one  required  by  law  does  not  show  tion  that  a  motion  was  pending  on  a 

that  it  was  for  the  protection  or  defense  certain  date,  and  that  an  affidavit  was 

of  any  private  right,  and  is  insufficient  made  on  the  same  date,  is  not  suffi- 

under  article  188  of  the  Penal  Code  of  cient  to  show  that  the  affidavit  was 

Texas.    Shely  v.  State,  35  Tex.  Crim.  used  on  the  motion.     People  v.    Fox, 

Rep.  190.  25  Mich.  492. 

Affidavit  Authoriiod  by  Aet  of  CongroM.  2.  Rex  v.  Crossley,  7  T.  R.  315. 

—  In  an  indictment  in  the  United  Averment  of  Use  Hot  Essential.  —  In 
States  courts  it  is  not  necessary  to  aver  State  v.  Whittemorc,  50  N.  H.  245,  the 
what  particular  Act  or  Acts  of  Congress  court  said:  "We  do  not  understand 
required  the  oath  to  be  taken.  U.S.  that  our  statutes  have  narrowed  the 
V,  Nickerson,  17  How.  (U.  S.)  204.  common-law    definition     of     perjury. 

Affidavit  to  Proouro  Marriage  lioense.  The  allegations  that  the  affidavit  was 

—  An  indictment  for  taking  a  false  oath  given  *  relative  to  an  application  in 
before  a  surrogate,  to  procure  a  mar-  writing  thereafter  to  be  made  to  the 
riage  license,  which  charges  only  the  police  court,*  etc.,  and  that  the  affiant 
taking  of  a  false  oath,  without  stating  was  sworn  as  a  witness  '  in  support  of 
that  it  was  for  the  purpose  of  procur-  said  application,'  sufficiently  indicate 
ing  a  license,  or  that  a  license  was  pro-  that  the  respondent  made  the  affidavit 
cured  thereby,  is  defective.  Rex  v,  *  with  a  view  to  its  being  received  *  in 
Foster,  R.  &  R.  C.  C.  341.  But  sec  a  judicial  proceeding  which  he  knew 
Reg.  V.  Chapman.  2  C.  &  K.  846,  61  £.  was  in  contemplation.  He  is  in  effect 
C.  L.  846.  charged  with   *  an  attempt,  by  means 

Affidavit  as  to  Boiidonoe.  —  Where  per-  of  a  wilfully  false  oath,  to  pervert  the 

jury  was  assigned  on  a  false  affidavit  course  of  justice;'    and  such  an  *  at- 
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IV.   JURIBBICTIOH  AKB  AXFTHORITT  TO  ABMIHISTER  OATHS  —  1.  At 

Common  Law  and  nnder  Bngliah  Statutes.  —  At  Common  Law  it  was 
considered  necessary  to  show  by  the  indictment  that  the  court 
which  tried  the  action  wherein  perjury  was  assigned  had  jurisdic- 
tion of  the  subject-matter  of  the  controversy ;  and  to  that  end  it 
was  customary  to  set  forth  in  the  indictment  the  whole  record  of 
the  original  action.* 

Under  Engliih  sutntat.  —  But  this  practice  was  changed  in  England 
by  the  statute  of  Geo.  II.,  which  declared  that  it  was  no  longer 
necessary  to  set  forth  such  record,  nor  the  commission  or  authority 
of  the  court  or  magistrate,*  and  the  present  English  statute  does 
not  prescribe  any  particular  form  for  the  allegation  of  authority.^ 

Ayerment  of  Authority  Still  HoooMary.  —  But  since  the  statute  of  Geo. 
II.  still  required  a  direct  averment  that  the  court  or  person  before 
whom  the  oath  was  taken  had  authority  to  administer  the  same, 
it  would  seem  to  follow  that,  in  those  jurisdictions  where  the 
phraseology  of  this  statute  has  been  copied,  a  direct  and  specific 
averment  of  authority  is  still  requisite.* 

2.  In  the  United  States.  —  By  the  weight  of  opinion  in  the 
United  States  the  authority  to  administer  tne  oath  may  be  shown 
either  by  a  direct  averment  thereof  or  by  setting  forth  facts  from 
which  such  authority  is  necessarily  inferred.*     It  is  no  longer 

tempi'   constitutes  the  crime  of  per-  z/.  State,  i  lad.  232,  the  court  said:  "As 

jury.     It   was   unnecessary   to  allege  the  authority  of  clerks  of  the  Circuit 

that  the  application  was   pending  in  Courts  to  administer  oaths  is  given  by 

the  police  court  when  the  affidavit  was  statute  and  limited  to  certain  specified 

sworn,   or  that  such  application   was  cases,  we  think  the  indictment  is  bad, 

thereafter  made,   or  that  the  affidavit  as  it  does  not  show  that  the  oath  upon 

was  used.**  which  it  was  founded  was  one  which 

That   Affidavit    Was    Delivered.  —  In  the  clerk  was  competent  to  administer. 

New    York^  section   100  of  the   Penal  The  general  averment  that  the  clerk 

Code   provides   that  the  making  of  a  had   the  competent  power  is  insuffi- 

deposition    shall  be  deemed  complete  cient.    That  is  an  inference  of  law  to 

from  the  time  of  its  delivery  by  the  be  drawn  from  the  facts  stated,  and 

defendant  to  another  person,  with  the  which,  in  this  case,  is  not  warranted.*' 

intent  that  it  be  uttered;  but  since  this  SeUing Liquor  Witiiont  a  lioense  is  not 

is  a  rule  of  evidence  and  not  a  defini-  a  criminal  offense  unless  the  liquor  is 

tion  of  a  crime,  an  indictment  for  mak-  intoxicating.      An  indictment  is  bad, 

ing  a  false  affidavit  in  an  action  need  therefore,  if  it  simply  alleges  that  per- 

not  allege  that  it  was  delivered  to  an-  jury  was  committed  on  the  trial,  in  a 

other  person  to  be  uttered.     People  v,  certain   city  court,   of  an  issue  as  to 

Williams,  92  Hun  (N.  Y.)  354,  149  N.  whether  a  named  person  was  guilty  of 

Y.  I.  selling  liquor  without  a  license,  in  a 

But  under  a  similar  section  of  the  given  county  and  on    a   given    day. 

California  Code  it  has  been  held  neces-  This  allegation  did  not  show  that  the 

sary  to  allege  delivery  of  the  affidavit,  city  court  had  jurisdiction  to  try  the 

People  V,  Robles,  117  Cal.  681.  issue  or  power  to  administer  an  oath 

1.  State  V.  Thurstin,  35  Me.  205.  on  the  trial,  since  there  was  no  accusa- 

S.  Stat.  23  Geo.  II.,  c.  11.  tion  or   other    basis    of    jurisdiction. 

8.  Stat.  14  %  15  Vict.,  c.  100,  g  20.  Franklin  v.  State,  91  Ga.  712. 

4.  Morrell    v.    People.   32    111.  499;  5.  Illinois,  —  Johnson   v.   People,  94 

State  V.  Nickerson,  46  Iowa  447;  Reg.  111.  505. 

V,  Hewins,  9  C.  &  P.  786,  38  E.  C.  L.  Indiana,  —  Burk   v.   State,   81    Ind. 

336.  128;   Masterson  v.  State,  144  Ind.  240; 

Adainiftered  by  Clerk.  —  In  McGragor  State  v.  Hopper,  133  Ind.  460. 
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necessary  to  set  out  the  commission  of  the  court,  magistrate,  or 
officer.  *  A  direct  allegation  of  authority  to  administer  the  oath 
is  sufficient  to  show  the  jurisdiction  of  the  court  or  officer.* 

Kentucky,  —  Com.  v,   Kane,  92  Ky.  necessary  to  aver  the  election  or  quali- 

457.  fication  of  such  ofl5cer  or  to  set  out  his 

Louisiana,  — State  v,  Grover,  38  La.  commission.    Stewart  v.  State,  6  Tex. 

Ann.  547;  State  v.  Thibodaux,  49  La,  App.  184;    Bradberry  v.  Slate.  7  Tex. 

Ann.  15.  App.  375;    State  v.   Marshall,  47  Mo. 

Maryland,  —  Deckard    v,    Sute,    38  378;  State  v.  Bryson,  I  Law  Repos.  (N. 

Md.  186.  Car.)  503. 

Massachusetts, — Com.  v,  Hughes.  5  But  in  Yermont  an  indictment  charg- 

Allen  (Mass.)  499.  ing  a  tax  lister  with   perjury  for  ihe 

Missouri,  —  State    v,    Marshall,    47  violation  of  his  official  oath  must  allege 

Mo.  378.  the  election,  qualification,  and  action 

New  York,  —  People  v,  Tredway,  3  of  a  board  of  listers.    State  v,  Peters, 

Barb.  (N.  Y.)  470.  57  Vt.  86. 

Ohio,  —  Halleck   v.   State,    ii    Ohio  8.  State  v.  Harlis,  33  La.  Ann.  1172; 

400.  Eighmy  v.  People,  79  N.  Y.  546;  State 

Texas,  —  Stewart    v.   State,   6    Tex.  v.   Green,    100  N.   Car.  419;    Fitch  v, 

App.  184.  Com.,  92  Va.  824;  Rex  v.  Callanan,  9 

In  Illinois,  although  the  statute  on  D.  &  R.  97;  Walker  v,  Reg.,  3  Jur.  N. 

this   subject  copies  the  words  of  the  S.  1259. 

statute  of  23  Geo.  II.,  it  has  been  held  " Legally  Authorind  and  £n^w«red." 

that  authority  may  be  shown  either  by  —  An  allegation  that  the  tax  assessor 

a  direct  averment  thereof  or  by  setting  who      administered     the     oath     was 

forth  facts  from  which  it  necessarily  "  legally  authorized  and  empowered  *' 

results.     And  in  an  indictment  which  to  administer  it  is  sufficient.     State  v. 

charges  perjury  in  proceedings  before  Cunningham,  66  Iowa  94. 

a  police  magistrate,  an  averment  that  "Hay&gThen  and  There  Authority  to 

such  police  magistrate  had  full  power  Administer  the  Said  Oath."  —  That  the 

and   authority  to  administer  the  said  oath  was  administered  in  the  Circuit 

oath  to  the  said  defendant  sufficiently  Court  of  a  certain  county,  held  by  a 

shows  that  the  magistrate  had  juris-  certain  judge,  *'  the  said  court  having 

diction  of  the  proceedings  before  him.  then  and  there  authority  to  administer 

Maynard  v.  People,  135  III.  416.  the  said  oath,"  has  been  held  to  be  a 

Where  the  Alleged  PexjnryliProieented  sufficient  averment  of  jurisdiction, 
in  the  Same  Conrt  in  Which  It  Was  Oom-  Stofer  v.  State.  3  W.  Va.  689. 
mitted,  the  court  will  take  judicial  no-  An  Indictment  Ii  Bnffloient  where  it 
tice  of  its  jurisdiction  and  authority  to  alleges  that  an  issue  was  duly  joined 
administer  the  oath,  and  such  jurisdic-  in  court  and  came  on  to  be  tried  in  due 
tion  and  authority  need  not  be  directly  form  of  law,  and  that  the  court  had 
alleged  provided  the  indictment  suffi-  competent  authority  to  administer  the 
ciently  sets  forth  the  facts  of  the  case,  oath  in  question.  It  need  not  be  ex- 
State  V.  Thibodaux,  49  La.  Ann.  15.  pressly  alleged  that  the  court  had  juris- 

In  California  an  information  for  per-  diction  of  the  cause  of  action.    And  if 

jury   which  alleges  the  making  of  a  the   action   was  tried  before  a  justice 

false  oath  to  a  criminal  complaint,  but  of  the  peace,  it  is  sufficient  to  aver  that 

fails  to  allege  facts  showing  that  the  the   cause  of  action  arose  within  his 

court  had  jurisdiction   of  such    com-  county.      Com.   v.    Knight,    12   Mass. 

plaint,   docs   not    charge    an    offense.  274;  State  v.  Newton,  i  Gree^ne  (Iowa) 

People  V,  Howard,  11 1  Cal.  655,  citing  160. 

State  V,  Jackson,  36  Ohio  St.  281 ;  State  Where  the  Peijury  It  Alleged  to  Have 

V.  Peters,  57  Vt.  86;    U.  S.  v.  Curtis,  Been  Committed  Before  a  Oonstable,  the 

107  U.  S.  671,  and   Jackson  v.  Hum-  indictment  need   not  allege  the  facts 

phrey,  i  Johns.  (N.  Y.)  498.  showing  his  jurisdiction.     It  is  suffi- 

Wisooniin.  —  In   State  v,  Lamont,  2  cient  if  it  simply  charges  that  he  was 

Wis.  437,  there  is  a  dictum  to  the  effect  authorized     to    administer    an    oath, 

that  the   facts   which  give   the    court  Slate  v.  Belcw,  79  Mo.  584. 

jurisdiction  must  be  set  forth  in  full.  In    IniolTency    Prooeedingi. —  Where 

1.  In  alleging  the  authority  of  the  the  perjury  was  committed   by  an  in- 

officer  to  administer  the  oath,  it  is  not  solvent  debtor,  in  swearing  to  the  in- 
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3.  Vame  of  Court.  —  When  the  oath  is  taken  before  a  court, 
the  legal  appellation  of  such  court  should  be  dharged  in  the 
indictment.* 

4.  Name  of  Officer.  —  There  is  a  conflict  of  authority  as  to 
whether  or  not  it  is  necessary  to  give  the  name  of  the  individual 
officer  before  whom  the  oath  was  taken.  By  the  weight  of 
authority  this  is  not  considered  necessary  when  the  oath  was 
taken  before  a  regularly  constituted  court.*  But  in  cases  of  false 
swearing  before  a  specially  appointed  commission,  or  other  body 
not  of  a  strictly  judicial  character,  the  name  of  the  officer  or 
officers  should  be  charged.' 

ventory  of  his  estate  required  by  stat-  2.  VnneoaMary  to  SUto  Offioor'i  Vamo. 

ute,  it  was  held   that  the  indictment  —  In  State  v.  Spencer,  6  Oregon  152,  it 

need  not  set  forth  the  facts  which  gave  was  "held    unnecessary  to    name    the 

the  officer  jurisdiction  of  the  proceed-  officer. 

ings.     It  was  sufficient  to  allege  that  When  the  court  before  whom  the  per- 

he  had  lawful  authority  to  administer  jury  was  committed  is  properly,  dis- 

the  oath,  and  the  truth  of  such  allega-  tinctly,  and  correctly  set  forth.  Rev. 

tion  must  be  shown  on  the  trial.     Peo*  Stat.   IJ.  S.,  §  5396,  does  not  require 

pie  V.  Phelps.  5  Wend.  (N.  Y.)  9.  that    the    person    holding'  the    court 

In  Sonth  Carolina,  by  Gen.  Stat.,  §  84,  should  be  named.     The  word  *'  and  '* 

trial  justices  are  empowered  to  admin-  in    this    section  should   be  construed 

ister  any  oath  authorized  or  required  **  or.**     U.  S,  v,  Walsh,  22  Fed.  Rep. 

by  law.     In  an  indictment  under  Gen.  644. 

Stat.,  ^  2534,  it  need  not  be  charged  But  It  Is  Hot  Error,  in  an  indictment 

that  the   proceeding   before    the   trial  for  perjury  committed  at  a  trial  in  a 

justice  was  commenced  on  information  justice's  court,  to  give  in  addition  to 

tinder  oath,  or  that  the  court  had  juris-  the  name  of  the  court  the  name  of  the 

diction  of  the  subject-matter  of  the  ac-  justice  who  sat  at  the  trial.    State  v, 

tion.     State  v,  Byrd,  28  S.  Car.  18.  Flowers,  109  N.  Car.  841. 

Antlunised  by  Statnto.  —  When  a  stat-  That  Offioer^t  Kama  Xnst  Be  OlTon.  — 
ute  commands  an  oath  to  be  taken  in  In  Kerr  t/.  People,  42  III.  307,  it  was 
a  certain  matter  before  a  certain  held  that  an  omission  to  charge  the 
judge,  a  statement  in  the  indictment  name  of  the  officer  before  whom  the 
which  shows  that  the  oath  was  so  oath  was  taken  is  a  matter  of  sub- 
taken  is  sufficient  to  show  jurisdiction,  stance,  and  is  fatal. 
State  V,  Gregory,  46  Kan.  290.  In  Tezai  the  indictment  should  state 

1.  State  V,  Street,  i  Murpb.  (N.  Car.)  when  and  where  the  judicial  proceeding 

156;    Slate  V,  Lewis,  93  N.  Car.   581;  in   which  the  alleged  false  statement 

Lavey  v,  Reg.,  17  Q.  B.  496,  79  £.  C.  was  made  was  pending,  and  also  the 

L.  4q6;  Reg.  v.  Child,  5  Cox  C.  C.  197.  name  of  the  judge,   court,   or  officer 

InsnilLoiont    Ayerment.  —  **A    certain  before  whom  it  was   made.     State  v. 

Superior  Court  begun  and  holden  for  Oppenheimer,  41  Tex.  82. 

the  district  of  Hillsborough  *' is  not  a  8.  United    States    Commlitioner.  —  On 

sufficient  description.     The  style  of  the  the  trial  of  an  indictment  in  the  United 

court    before    which    the    perjury    is  States     District    Court,     for    perjury 

alleged  to  have  been  committed  must  alleged  to  have  been  committed  on  an 

be  legally  set  forth.     Slate  v.  Street,  i  examination  before  "  a  commissioner 

Murph.  (N.  Car.)  156.  of  the  United  States,*'  it  was  alleged 

Before  XFnited  States  Biitrict  Oonrt. —  that  such  commissioner  was  duly  ap- 

In  an  indictment  for  perjury  in  natu-  pointed,    but    it    was    not    stated    by 

ralization   proceedings,    an    allegation  whom,  nor  under  what  statute,  nor  for 

that  the  application  to  become  a  citizen  what  purpose.     It  was  held  that  the 

was  before  the  **  District  Court  of  the  indictment  was  defective,  and  that  it 

said   United    States,   then    and    there  should  have  set  out  the  name  and  offi- 

holden  at  said  Boston,  within  and  for  cial  title  of  the  officer  before  whom  the 

the  said  district  of  Massachusetts,"  has  oath    was    administered.     Act    Cong, 

been  held  sufficient.     U.  S.  v.  Walsh,  April  30,  1790(1  Stat,  at  L.  116),  does 

22  Fed.  Rep.  644.  not  dispense  with  the  necessity  of  such 

827  Volume  XVI. 


Jnriidiotlon  and  Authority            PERJUR  V,  to  Admlniftor  Oathi. 

5.  Jnitioes  of  the  Peace.  —  Where  the  perjury  is  charged  to  have 
been  committed  in  a  court  of  a  justice  of  the  peace,  the  indict- 
ment should  contain  in  general  the  same  averments  as  to  jurisdic- 
tion and  authority  which  are  required  in  an  indictment  for  perjury 
committed  in  a  court  of  record. » 

6.  Various  Qnau-jndicial  Bodies.  —  The  foregoing  statements 
as  to  averment  of  authority  apply  also  to  indictments  for 
perjury  before  a  grand  jury*  or  a  board  of  inspectors  of  elec- 

an    averment.       U.    S.    v.   Wilcox,  4  the  oath.   Waters  v.  State,  30  Tex.  App, 

Blaichf.  (U.  S.)  391.  284. 

1.  State  V.  Ellison,  8  Blackf.  (Ind.)  juitioe  Apposring  to  HaTO  Boon  With* 

225;  State  z/.  Furlong,  26  Me.  69;  Com.  out    Jurisdietlon.  —  But    where    it    ap- 

V.  Knight,  12  Mass.  274;  State  t/.  Stein,  pears  from  the  offense  stated  on  the 

48   Minn.   466;    State  v.  Alexander,  4  face  of  the  indictment  that  a  justice  of 

Hawks  (N.  Car.)  182;  State  v.  Knight,  the  peace  had  no  jurisdiction,  the  in- 

84  N.   Car.  789;    Anderson    v.   State,  dictment  will  be  held  bad  on  demurrer. 

24  Tex.  App.  705;  Bradberry  v.  State,  7  State  v.  Furlong,  26  Me.  69. 

Tex.    App.   375;    Sute   z.'.    Peters,    42  On   Coroners  Inquest,  —  Where    the 

Tex.  7.  perjury  is  alleged  to  have  been  com- 

Forcible  Entry  and  Detainer  Froeeed-  mitted  on  a  coroner's  inquest,  an  aver, 

ingi.  —  An   indictment   for  perjury  in  ment  that  the  oath  was  administered 

forcible  entry  and  detainer  proceedings  by  a  justice  of  the  peace  in  the  pres- 

before  a  justice  of  the  peace  need  not  ence  of  the  coroner  and  by  his  direc- 

aver  where  the  premises  are  situated,  tion  is  bad.     In  such  a  case  the  justice 

Com.  V,  Weingartner.  (Ky.  1894)  27  S.  had  no  jurisdiction.     State  v.  Knight, 

W.  Rep.  815.  84  N.  Car.  789. 

Jndieial  Hotioe  of  Anthoritj.  —  In  '*Then  and  There  Having  Competent 
State  V.  Roberson,  98  N.  Car.  751,  it  Authority."  —  Since  affidavits  to  sup- 
was  said:  '*  The  court  takes  notice  port  pensions  are  usually  taken  before 
that  the  justice  of  the  peace  had  juris-  justices  of  the  peace,  an  allegation  in 
diction  for  some  purpose  of  all  crimes  an  indictment  for  perjury  upon  such 
and  misdemeanors  in  his  county,  as  an  affidavit,  which  alleges  that  said 
well  as  of  certain  classes  of  civil  ac-  officer  '*  was  then  and  there  a  person 
tions  and  matters  wherein  witnesses  having  competent  authority  to  admin- 
might  be  examined,  and  therefore  he  ister  said  oath  "  is  sufficient.  The  offi- 
might,  just  as  any  other  court  could  cer's  special  authority  need  not  be  set 
do,  administer  an  oath  to  a  witness  in  forth.  U.  S.  v.  Boggs,  31  Fed.  Rep. 
an  action  or  matter  of  which  he  had  337. 
appropriate  jurisdiction."  2.  Galloway  v.  State,  29  Ind.  442. 

On  Examination  Before  a  Jnstioe.  —  An  Grand  Jury. — Where  perjury  before  a 

information  for  perjury  which  alleges  grand  jury  is  alleged  its  jurisdiction 

that  the  offense  was  committed  on  the  over  the  subject-matter  of  the  inquiry 

examination  of  a  person  named,  at  a  need  not  be  averred.    State  r.  Keel,  54 

court  held  by  a  justice  of  the  peace  Mo.    182.      But  the  indictment  must 

named,  at  a  place  and  on  a  day  speci-  aver  that  the  defendant  appeared  and 

fied,    etc.,    has    been    held  sufficient,  was    sworn    before    the    grand    jury. 

Flint  V.  People.  35  Mich.  491.  This  must  be  alleged  directly  and  not 

Jnstioee  Ex  OiAdo  Hotariee.  —  Under  by  inference,  and  an  allegation  that 

the  constitution   and   laws  of    Texas^  he  appeared  before  a  public  body  and 

justices  of  the  peace  are  ex  officio  no-  tribunal    is    not    sufficient.    State    v^ 

taries.     But  it  is  unnecessary  to  de-  Hamilton,  65  Mo.  667. 

scribe  them  as  such  in  an  indictment  Authori^  of  the  Foreman. — When  an 

for  perjury  unless  their  action  was  that  indictment  alleges  that  the  defendant 

of    a    notary    as    contradistinguished  was  duly  sworn  by  the  foreman  of  the 

from   that  of  a  justice  of  the  peace;  grand  jury  to  speak  the  truth  concern- 

and  a  jurat  to  an  affidavit  signed  *'  J.  ing  all  such  legal  questions  as  might 

J.  L.,  J.  P.  Precinct  No.  5,  Bell  County,  be  asked  him  by  the  said  foreman,  it 

Texas,"  sufficiently  shows  the  official  is  sufficient,  and  it  need  not  be  alleged 

capacity  of  the  person  administering  that    the    foreman    had    authority    to 
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tion  *  or  any  board  of  officers  possessing  ^/^a^/- judicial  powers.* 

T.  The  Oath  —  1.  In  OeneraL  —  That  the  Aoonsed  Wai  Sworn  must 

be  alleged  in  the  indictment.  It  must  appear  directly,  not  by 
inference   merely;   and  any  form  of  averment  which  does   not 

administer  the  oath.     State  v.  Green,        Ayerment  hy  Implioation. — Where  the 

24  Ark.  591.     Nor  need  the  foreman's  authority  of  the  inspectors  is  plainly 

name  be  alleged,  nor  that  he  adminis-  apparent  from  facts  set  forth  in  the  in- 

tered  the  oath  while  the  jury  was  in  dictment,  such  authority  need  not  be 

session.     St.   Clair  v.   State,    ii   Tex.  directly  alleged.     The  court  will  take 

App.  297.  judicial  notice  that  the  statute  confers 

Form  of  Allegation  Held  to  Be  Bnffl-  such  authority.     State  v.  Hopper,  133 

dent.— Where  an  indictment  expressly  Ind.  460. 

averred  that  the  grand  jury  was  duly        2.  Examiner  of  Peniioni. — For  allega- 

impaneled  and  in  session  according  to  tions  held  sufficient  in  an  indictment 

law,  and  was  engaged  in  the  investi-  for  perjury  alleged  to  have  been  com- 

gation  of  the  matter  in  which  the  false  mitted  before  a  special  examiner  of  the 

testimony  was  given,  and  that  the  fore-  pension  office,  see  Markham  v,  U.  S., 

man  was  duly  appointed  and  acting  as  160  U.  S.  31Q. 

such,  and  was  duly  authorized  to  ad-        United  States  Land  Oommissionen. — An 

minister  the  oath,   the  allegation    of  indictment  for  perjury  alleged  to  have 

jurisdiction  was  held  to  be  sufficient,  been  committed  before  the  register  and 

People  V.  Green  well,  5  Utah  112.  receiver  of  a  land  office,  in  a  contest 

1.  In  Hew  York,   where   perjury    in  wherein  one  party  seeks  to  have  the 

swearing  in  a  vote  at  an  election  was  homestead  entry  of  another  canceled, 

charged,  it  was  held  that  the   indict-  need  not  allege  the  jurisdiction  of  said 

ment  was  not  defective  because  it  did  officers.     The  court  will  take  judicial 

not  state  the  names  or  number  of  the  notice   that  they  have  jurisdiction  in 

inspectors  of  election  before  whom  the  such  cases.     Nor  is  it  necessary  to  set 

oath  was  taken,  nor  that  the  inspectors  forth  the  ground  on  which  the  contest 

in  the  ward  before  whom  the  oath  was  was  based.     It  is  sufficient  to  give  the 

taken  were  acting  for  such  ward,  nor  title  of  the  cause  and  to  allege  jurisdic- 

that  the  place  at  which  the  inspectors  tion  generally.     Peters    v,    U.    S.,    2 

were  convened  and  the  oath  was  ad-  Okla.  13S;    Babcock  v,  U.  S.,  34  Fed. 

ministered   was  legally  appointed  for  Rep.  873. 

holding  the  election.     Where  such  an        Oommlttee  of  the  Legiilatnre. — An  in- 

indictment  avers  that  the  election  was  dictment  for  perjury  before  a  commit- 

held  pursuant  to  law  before  a  board  of  tee  appointed  to  investigate  a  charge  of 

inspectors    legally    constituted,    it    is  bribery  of  members  of  a    legislative 

sufficient  as  regards  the  averment  of  body  at  an  election  by  that  body  of  a 

jurisdiction.      Burns    v.     People,     59  candidate  for  public  office  is  insufficient 

Barb.  (M.  Y.)  531.    And  see  Campbell  if  it  fails  to  allege  that  the  election  was 

V,  People,  8  Wend.  (N.  Y.)  636.  one  authorized  by  law  to  be  held  by 

In  niinoifl,  when  it  is  alleged  that  a  that  body.    Com.  v.   Hillenbrand,   96 

person  has  committed  perjury  in  swear-  Ky.  407. 

ing  to  the  qualification  of  a  voter,  an        Peijnrj  before  a  Regimental  Court  of 

averment  that  the  election  was  called  Inquiry  being  alleged,  it  was  held  that 

and  held  in  pursuance  of  law,  and  also  the  indictment  ought  to  set  forth  of 

that  the  judge  of  election  who  admin-  what  number  of  officers  the  court  was 

istered   the  oath  had  full   power  and  constituted,  and  their  respective  Yank, 

authority  to  do  so,  sufficiently  shows  so  that  the  court  might  see  whether  or 

the  legal   organization  of  the  election  not  the  court  of  inquiry  was  legally 

board.    Johnson  v.  People,  94  111.  505.  constituted.     Conner  v.   Com.,  2  Va. 

In  Yermont,  however,  it  was  held  that  Cas.  30. 
in  the  case  of  election  inspectors  ap-        Oommisiioner  to  Take  Bail.  —  In  Mas^ 

pointed    to    revise    the    check  list  of  sachusetts  the  following  has  been  held 

voters,  an  indictment  for  false  swearing  a  sufficient  allegation  of  jurisdiction: 

before  said  inspectors  must  set  forth  "  On  the  ninth  day  of  said  April,   *  *  * 

their  jurisdiction  with  certainty,  and  at  Boston  aforesaid,  before  one  A.,  a 

that  failing  to  do  so  it  is  demurflable.  commissioner    within    and    for    said 

State  V.  McCone,  59  Vt.  117.  county  of  Suffolk,  legally  authorized 
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directly  state  this  fact  will  be  held  deficient,  however  prolix  and 
inclusive  it  may  be.* 

That  th«  Ai&dftYit  Wu  Madt.  —  And  where  perjury  is  assigned  in 
swearing  to  an  affidavit,  the  indictment  must  allege  with  equal 
directness  that  the  accused  made  the  affidavit  in  question.* 

and  duly  appointed  and  qualified  to  ant,  **  being  lawfully  required  to  de- 
take  bail  in  criminal  cases  in  said  pose  the  truth,  on  his  oath  legally 
county,  B.  of  said  Boston  offered  him-  administered,  *  *  *  and  being  re- 
self  as  bail,"  etc. ;  that  **  B.  was  then  quired  to  testify,  *  ♦  *  did  wil- 
and  there  lawfully  required  by  said  fully  and  corruptly  commit  the  crime 
commissioner,  pursuant  to  the  course  and  offense  of  perjury,*'  is  insufficient, 
and  practice  of  taking  and  approving  It  is  absolutely  necessary  to  allege  that 
bail,  to  make  a  written  statement  he  did  swear,  and  the  allegation  can- 
under  oath,"  etc.  Com.  v,  Butland,  not  be  made  in  this  indirect  manner. 
119  Mass.  317.  See  also  Com.  v.  Carel,  Brown  v.  State,  91  Wis.  245. 
105  Mass.  582;  Com.  v,  Hatfield,  107  Made  and  Subscribed^  etc,  —  In  Slate 
Mass.  227.  V.  Divoll,  44  N.  H.  140,  the  different 

1.  People   V,   Dunlap,   113    Cal.  72;  forms  of  this  allegation  in  common  use 

U.  S.   V,   Hearing,  26  Fed.   Rep.  744;  were  considered,  and  it  was  held  to  be 

U.   S.   V.   McConaughy,  33  Fed.   Rep.  immaterial  in  what  part  of  the  indict* 

168;  Brown  v.  State,  91  Wis.  245.  ment  a  necessary  averment  is  found, 

Slustrationi  of  the  Bole.  —  An  allega-  provided  the  indictment  is  otherwise 

tion  that  J.  came  before  G.  and  H.,  the  sufficient.     But   it   must   be  distinctly 

magistrates  who  heard  the  case,  and  alleged  in  some  form  that  the  accused 

exhibited  a  certain  information  upon  was  sworn;  and  the  allegation,  *' made 

oath,  is  not  sufficient,  since  it  does  not  and  subscribed  in  open  court,    *    *    * 

sufficiently  show  that  J.  was  sworn  be-  wickedly,  falsely,  wilfully,  corruptly, 

fore  G.  and  H.     Reg.  v,  Goodfellow,  i  and  knowingly,  the  following  false  and 

C.  &  M.  569,  41  £.  C.  L.  310.  corrupt  oath,"  is  not  a  sufficient  alle- 

An    allegation    that    the    defendant  gation. 

•*  stale  and  testify,"  omitting  the  word  A  General  Allegation  that  the  defend- 

**  did,"  has  been  held  bad.     Menasco  ant  was  lawfully  required  to  declare 

V,   State,  (Tex.   App.    1889)   11   S.  W.  and  depose,  etc.,  is  not  enough,  nor 

Rep.  898.  can   the  defect  in  the  information  be 

Did  Depose  and  Swear,  —  In   U.  S.  v.  cured  by  the  proofs.     People  v,  Gaige, 

McConaughy,   33   Fed.    Rep.  168,   the  26  Mich.  30. 

court  said.  "In  this  case  it  is  true  Under  fh«  Vermont  Aet  to  simplify  in« 
that  the  indictment  states  that  the  de-  dictments  for  perjury,  it  is  not  neces- 
fendant  did  *  depose  and  swear,'  as  in  sary  to  allege  that  the  accused  was 
the  deposition  already  set  forth.  But  legally  sworn.  The  general  allegation 
this  is  by  no  means  the  equivalent  of  that  he  committed  perjury  is  sufficient 
the  sufficient  allegation,  '  being  duly  State  v,  Camley,  67  Vt.  322. 
sworn,  did  depose  and  say.'  To  '  de-  8.  Copeland  v.  State,  23  Miss.  257. 
pose  '  is  merely  to  state  or  affirm  some  Two  Methods  of  ATorment.  —  In  Cope- 
matter  of  fact  in  an  affidavit  or  deposi-  land  v.  State,  23  Miss.  257,  the  court 
tion,  and  this  may  be  done  as  well  be-  said:  "  If  it  is  intended  to  convict  a 
fore  an  oath  is  administered  to  the  party  of  perjury  in  falsely  swearing  to 
deponent  as  afterwards.  In  this  case  an  affidavit,  the  indictment  must  suffi- 
it  appears  that  it  was  administered  to  ciently  charge  the  fact  that  the  affidavit 
the  witness  after  he  had  deposed.  One  was  made  by  the  accused,  otherwise  it 
may  '  swear  '  who  is  not  duly  *  sworn.*  Cannot  be  introduced  as  evidence.  In 
In  one  case  the  oath,  so  to  speak,  is  the  case  of  The  People  v.  Robertson,  3 
self-imposed,  and  the  swearer  incurs  Wheel.  Cr.  Cas.  (N.  Y.)  191,  the  court 
no  legal  liability  thereby,  while  in  the  said  that  '  all  indictments  for  perjury 
other  the  oath  is  administered  by  a  upon  an  affidavit  state  the  charge  in  one 
person  having  authority  so  to  do,  and  of  two  ways:  either  that  he  did  cor- 
the  affiant  takes  it  subject  to  the  pains  ruptly  say,  depose,  swear,  and  make 
and  penalties  for  perjury."  affidavit  in  writing,  or  that  he  did  pro- 

Being   Lawfully  Required  to  Depose^  duce  and  exhibit  a  certain  affidavit  in 

etc,  —  An   allegation   that  the  defend-  writing.'" 
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Maimer  of  Taldng  (httlL  —  At  common  law  it  was  customary  to 
allege  that  the  accused  "  did  take  his  corporal  oath  upon  the 
Holy  Gospel  of  God."  *     But  in  modem  practice  the  usual  form 

of  averment  is  that  the  accused  was  duly  sworn;  and  this  form 
has  repeatedly  been  held  sufficient.* 

In  Hew  York  an  indictment  which  By  Whom  Kado.  —  In  a  jurisdiction 
charges  that  an  affidavit  on  which  per-  where  the  making  of  a  false  affidavit 
jury  is  assigned  **  was  made  and  is  en-  is  an  offense  distinct  from  that  of  pro- 
titled  in  an  action  or  special  proceed-  curing  another  person  to  make  such 
ing  "  sufficiently  sets  forth  the  offen:ie.  false  affidavit,  or  of  using  a  false  affi- 
Under  the  Penal  Code,  ^  loo,  making  davit  made  by  another  person,  an 
includes  delivery.  Making  must  be  indictment  which  alleges  that  the  de- 
alleged,  and  delivery  must  be  proven,  fendant  made  and  caused  to  be  made 
People  V,  Williams,  149  N.  Y.  i.  a  false  affidavit  (a  copy  of  which,  signed 
In  fho  Fedtral  Conrti.  —  In  U.  S.  v.  by  defendant,  is  set  forth  in  the  indict- 
Hearing,  26  Fed.  Rep.  744,  the  court  ment)  will  be  held  to  charge  that  the 
said:  '*  Nor  is  it  necessary  that  it  should  false  affidavit  was  made  by  the  de- 
appear  from  the  indictment  that  the  fendant  himself.  U.  S.  v,  Kuentsler, 
clerk  made  a  jurat  or  memorandum  74  Fed.  Rep.  220. 
on  the  affidavit,  stating  when  and  1.  An  indictment  which  charges  that 
where  the  defendant  swore  to  the  same,  the  accused  was  "  in  due  manner 
If  the  oath  was  in  fact  administered  by  sworn,  laying  her  hand  on  the  Holy 
the  clerk  to  the  defendant,  it  is  not  Evangelist  of  Almighty  God,  and  took 
necessary,  for  the  purpose  of  this  pro-  her  corporal  oath,"  is  good.     Johnson 

^  ceeding,  that  he  should  have  made  a  v.  State,  76  Ga.  790. 

*  memorandum  of  the  fact  on  the  affi-  8.  California,  —  People    v,    Dunlap, 

davit  or  elsewhere.     The  guilt  or  inno-  113  Cal.  72. 

cence  of  the  defendant  depends  on  the  Iowa,  —  State  v,  O'Hagan,  38  Iowa 

state  of  his  knowledge  when  he  took  504. 

the  oath,  and  not  on  the  subsequent  Kentucky,  —  Com.  v,  Taylor.  96  Ky. 

conduct  of  the  officer  in   making,   or  394;  Com.  v,  HiUenbrand,  96  Ky.  407. 

omitting  to  make,  a  memorandum  of  Massachusetts, — Com.  v.  Warden,  11 

the  transaction.     But  1  do  not  think  it  Met.  (Mass.)  406. 

is  sufficiently  alleged  in  the  indictment  Minnesota,  —  State    v,   KCadigan,   57 

that  the  defendant  was  sworn  to  the  Minn.  425. 

affidavit.     The  affidavit  and  the  sub-  Missouri,  —  State    v,    Hamilton,    65 

scription  thereto  are  set  out  in  the  in-  Mo.  667. 

dictment,  and  this  should  have  been  New  Jersey,  —  Dodge  v.  State,  24  N, 

followed  by  an  allegation  to  the  effect  J.  L.  455. 

thatthedefendant,  being  then  and  there  Ne^o    York,  —  Burns  v.   People,    59 

duly  sworn  by  the  clerk  of  the  court  Barb.  (N.  Y.)  531;  Tuttle  v.  People,  36 

for  Linn  county,  did  depose  and  state  N.  Y.  431. 

that  said  affidavit  was  true.     The  alle-  Pennsylvania,  —  Respublica  v,  New- 

gation  in  the  indictment  that  the  de-  ell,  3  Yeates  (Pa.)  407. 

fendant  did  depose  and  state  contrary  South  Carolina,  —  State  v.  Farrow,  10 

to  his  said  oath  is,  if  anything,  an  at-  Rich.  L.  (S.  Car.)  165. 

tempt  to  assign  perjury  on  a  *  said  '  or  Texas,  —  Beach     v.    State,    32   Tex. 

supposed  oath,   the  administration  of  Crim.  Rep.  240. 

which   is  nowhere   alleged.      But   the  Vermont,  —  State  v,  Camley,  67  Vu 

fact  that  the  defendant  was  sworn  must  322. 

be  distinctly  stated."  IVisconsin,  —  Brown  v.  State,  91  Wis. 

▼arianoo.  —  An   information   alleged  245. 

that  a  certain  affidavit  before  the  mayor  England,  —  Rex     v,     M'Carther,     i 

was  made  by  *' James  R.  Shea."     The  Peake  N.   P.  (ed.   1795)  155;   Reg.   v, 

record  entry  made  by  the  mayor  stated  Goodfellow,  i  C.  &  M.  569,  41  E.  C.  L. 

that  the  affidavit  was   made   by  "  R.  310. 

Shea,"  and  the  affidavit  itself,  as  it  ap-  Yarlanco.  —  It  is  necessary  only   to 

peared  in  the  record,  appeared  to  be  allege   that  the    defendant  was  duly 

signed  by  "  James   R.   Shea."     This  sworn,  but  if  the  allegation  is  made 

was  held  not  to  constitute  a  variance,  with    more    particularity    it   must   be 

Stefan!  v.  State,  124  Ind.  3.  proved    as    charged.       McClerkin    v, 
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The  OfttlL                                      PERJUR  Y.  By  Whom  Adminiittrad. 

2.  By  Whom  AdministerecL  —  An  oath  administered  in  the  pres- 
ence of  the  court,  by  an  officer  thereof,  is  regarded  as  adminis- 
tered by  the  court,  and  by  the  weight  of  authority  an  indictment 
which  charges  that  the  witness  was  sworn  by  the  court  is  sustained 
by  evidence  that  he  was  sworn  by  the  clerk ;  *  but  where  the  oath 
was  actually  administered  by  the  clerk  it  may  be  so  alleged  in  the 
indictment.*     In  some  states  it  is  absolutely  essential  that  the 

Sute,  105  Ala.  107;  Smith  v.  People,  i  S.  By  the  Clerk.  —  An  allegation  that 

Park.   Cr.    Rep.   (N.  Y.  Supreme  Ct)  the  oath  was  administered  by  '*  A.  W. 

317;    State  r.  Davis,  69  N.  Car.  383*.  Moore,   clerk  of   the   twelfth  judicial 

Williams  v.  State,  7  Humph.   (Tenn.)  district,  as  aforesaid,   then  and  there 

47.     But  in  Reg.  v,  Southwood,  i  F.  &  having  sufficient  authority  to  admin- 

F.  356,  it  was  held  that  a  variance  be-  ister  an  oath  to  the  said  S.  M.,  in  that 

tween  the  form  of  oath  proved  and  that  behalf,'*     has    been    held    sufficient, 

stated   in    the  indictment  was  imma-  State  t/.  Maxwell,  28' La.  Ann.  361. 

terial.  Qnaliilofttion  ef   the  Principle.  —  The 

It  Is  Hot  a  Yarianoe  that  an  indict-  averment  that  the  oath  was  legally  ad- 

roent  for  perjury  alleges  that  the  de-  ministered  by  the  clerk,  without  giving 

fendant  took  his  *'  corporal  oath  and  the   form,  is   not  sufficient  unless   the 

was  then  duly  sworn       in   the   mode  indictment    states    the    circumstances 

common  to  the   courts,  although  the  under  which  the  oath  was  required  and 

evidence  shows  that  he  was  sworn  with  the  occasion  on   which  it  was  made, 

uplifted   hand.      A  corporal  oath,  as  State  v.  Undenstock,  43  Tex.  554. 

latterly    understood,   means  merely  a  By  Direetion  of  the  Court. —  In  People 

solemn  oath,  and  the  terms  are  synony-  v.  Cohn,   118  Cal.   74,  the  court  said: 

mous.    Com.  v.  Jarboe,    8g  Ky.   143.  **  But  assuming   that  the   magistrate 

See  also  Jackson  f.  State,  i  Ind.  184;  may  competently  employ  a  clerk  or 

State  V,  Norris,  9  N.  H.  96.  other  officer  to  perform  this  function. 

In  Miseonri,  for  the  averments  in  this  it  is  obvious  that  it  should,  to  show 

regard  which  are  necessary  in  an  in-  authority   in   such  officer,   be  alleged 

dictment  for  perjury  in  an  examination  that  the  act  was  done  at  the  direction 

concerning  the  amount  of  one's  tax-  of  the  magistrate.     There  is  no  such 

able  property,  see  State  v,   Foulks,  57  averment  here,  except  it  be  by  mere 

Mo.  461.  inference  or  legal  conclusion,  and  that 

Different  Forms  in  Different  Oonnti.  —  is  not  sufficient.     The  fact  being  ma- 

An   indictment  is  sufficient   where  it  terial,  it  must  be  directly  averred,  to 

charges  the   defendant  in   one  count  satisfy  the  rules  of  pleading,  even  in  a 

with    having    sworn   to   certain   false  civil  action,  and,  a  fortiori^  in  a  crim- 

allegations  in  his  oral   testimony  be-  inal  pleading." 

fore  a  fire  marshal,  and  in  another  By  the  Depntj  Clerk.  —  An  allegation 
count  with  having  sworn  to  the  same  that  the  oath  was  administered  by  the 
allegations  in  an  affidavit  in  the  same  deputy  clerk  is  sufficient  without  ex- 
proceedings.  Harris  v.  People,  6  pressly  averring  that  he  had  power  to 
Thomp.  Ik  C.  (N.  Y.)  206.  administer    the  oath.       **  The    court 

1.  State  V,  Cay  wood,  96  Iowa  367;  knows,  as  a  matter  of  law,  that  the 

People  V,  Nolte,  19  Misc.  Rep.  (N.  Y.  clerk  and  deputy  clerk  of  the  Kosci- 

Supreme  Ct.)  674;  Stephens  v.  State,  i  usko  Circuit  Court  had  authority  to 

Swan  (Tenn.)  157.  administer     the     oath     to    appellant. 

An  allegation  that  the  judge,  naming  *    *    *    When  an  oath  is  administered 

him,  then  and  there  had  authority  to  by  a  clerk  or  his  deputy  in  open  court, 

administer  the  oath  is  not  an  averment  it  is  under  the  superintendence  of  the 

that  the   judge   himself  administered  court,  and  is  as  obligatory  as  if  it  had 

the  oath.     Keator  v.  People,  32  Mich,  been  administered  by  the  judge  of  the 

484.  court."     Masterson  v.  State,  144  Ind. 

But  if  the  Oath  Is  Administered  by  the  240.    See  also  Server  v.  State,  2  Blackf. 

Clerk  in  some  outside  matter  it  is  nee-  (Ind.)  35. 

essary  to  allege  that  it  was  taken  be-  But  where  the  law  requires  a  certain 

fore   the  clerk.     State  v,   Spencer,   6  affidavit  to  be  made  before  a  clerk  of  a 

Oregon  152.  court  of  record,  an  allegation  that  the 
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Setting  Forth  tke  TMtimonj.         PERJURY.         Aooording  to  Sabitanoe,  etc, 

title  of  the  particular  officer  who  administered  the  oath  be  given.* 
YL  Settivg  Fobth  the  Tebtiiiovy  —  1.  According  to  Substance 
and  Effect  —  It  was  not  absolutely  essential  even  at  the  common 
law  to  set  out  the  precise  words  of  the  testimony  alleged  to  be 
false;'  and  under  the  various  statutes  it  is  the  almost  universal 
practice  to  give  merely  the  substance  and  effect  of  the  testimony 
or  statement  claimed  to  be  false,  alleging  that  the  accused  testi- 
fied "  to  the  substance  and  effect  following,  that,"  etc.  But  care 
must  be  taken  that  the  meaning  of  the  matter  set  forth  is  clearly 
apparent.' 

oath  was  taken  before  the  deputy  clerk  Meal,  42  Mo.  119;  Campbell  v.  People, 

of  the   Probate  Court  is   insufficient.  8   Wend.   (N.  Y.)  636;  State  v,  Wake- 

U.  S.  V.  Hall,  5  N.  Mex.  178.  field,  73  Mo.  54.9;  Gabrielsky  v.  State, 

▼arianoe.  —  Where     the     indictment  13  Tex.  App.  428. 

alleges  that  the  defendant  was  sworn  That  the  Eyidanoe  Was  Admissibk.  — 

**  by  the  clerk  of  said  county,"  and  the  It    need    not   be  shown   affirmatively 

evidence  shows  that  the  officer  who  ad-  that  the  false  testimony  was  admissi- 

ministered  the  oath  was  the  clerk  of  a  ble  and  competent,  and  could  not  have 

certain  city  court,  the  variance  is  fatal,  been  excluded  on    any  legal  ground. 

McClerkin  v.  State,  105  Ala.  107.  State  v.  Spencer,  45  La.  Ann.  i. 

1.  In  Indiana  it  has  been  held  that  Vatnraliiation  Proooedingi.  —  An  in- 
the  name  of  the  officer  must  be  given,  dictment  for  perjury  in  a  declaration 
The  use  of  the  singular  noun  in  the  of  intention  to  become  a  citizen  need 
statute  implies  that  the  oath  shall  be  not  set  forth  the  declaration.  U.  S.  v, 
administered  by  one  person.  When  in  Walsh,  22  Fed.  Rep.  644. 
doubt  as  to  whether  the  oath  was  ad-  Inytntory  of  an  InaoWent's  Property.  — 
ministered  by  the  judge,  the  clerk,  or  When  the  perjury  consists  in  omitting 
the  deputy  clerk,  the  matter  should  be  property  from  an  inventory  by  an  in- 
set out  in  three  counts.  An  indictment  solvent,  it  is  not  necessary  to  set  out 
in  one  count  alleging  that  the  oath  the  inventory  in  full.  It  is  sufficient  to 
was  administered  by  the  three  is  bad  aver  that  the  paper  presented  to  the 
on  a  motion  in  arrest.  Hitesman  v,  officer  was  one  purporting  to  be  a  full 
State,  48  Ind.  473.  and  just  inventory  of  all  the  estate. 
In  Tezai  the  indictment  must  give  real  and  personal,  at  law  and  in  equity, 
the  name  of  the  officer  who  adminis-  of  the  insolvent.  The  indictment 
tered  the  oath,  and  if  it  appears  on  the  should  give  a  list  of  the  goods  alleged 
trial  that  some  officer  other  than  the  to  have  been  left  out,  but  not  of  those 
one  named  in  the  indictment  adminis-  which  were  included.  People  v, 
tered  it  the  variance  is  fatal.  Jefferson  Phelps,  5  Wend.  (N.  Y.)  9;  People  v. 
f/.  State,  (Tex.  Crim.  App.  1895)  29  S.  Warner,  5  Wend.  (N.  Y.)  271. 
W.  Rep.  1090.  And  where  such  an  indictment  de- 
ft. Shely  V,  State,  35  Tex.  Crim.  Rep.  scribed  the  property  omitted  as  con- 
190.  sisting  among  other  things  of  dia- 
8.  Taylor  v.  State,  48  Ala.  157;  State  monds,  watches,  jewelry,  money,  and 
V.  Green,  24  Ark.  591;  State  v.  Neal,  other  personal  effects  belonging  to  the 
42  Mo.  119;  People  v.  Phelps,  5  Wend,  insolvent  and  his  estate,  the  descrip- 
(N.  Y.)  9;  State  v.  Witham,  6  Oregon  tion  was,  held  to  be  sufficient.  To 
366;  State  V.  Stillman,  7  Coldw.  attempt  an  exact  description  would 
(Tenn.)  341;  Woods  v.  State,  14  Lea  endanger  a  variance  between  the  aver- 
(Tenn.)  460;  Jackson  v.  State,  15  Tex.  ment  and  the  proof.  People  v.  Piatt, 
•^PP-    579;    State    V,    Undenstock,    43  67  Cal.  21. 

Tex.  554;  U.  S.  V.  Walsh,  22  Fed.  Rep.  Tattimeny   in   Action   for   Asianlt — 

644.  Where  perjury  is  assigned  upon  testi- 

It    Is  Hot  VoooMary  to  Set  Out  tho  mony  of  a    witness  in  an  action  for 

Sntiro  Testimony,  since  it  may  not  have  assault  and  battery,  said  witness  hav- 

been  false  in  its  entirety.     It  is  suffi-  ing  sworn  that  the  defendant  in  that 

cient  to  set  out    such    parts    as    are  prosecution  had  and  used  a  pistol  In 

alleged  to  have  been  false.     State  v,  the  assault,  it  need  not  be  alleged  that 
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2.  Peijury  Assigiied  upon  Written  Instnunent  —  Where  perjury 

is  assigned  upon  an  affidavit  or  other  written  instrument,  how- 
ever, it  is  necessary,  according  to  some  authorities,  to  set  out  the 
instrument  according  to  its  tenor;  and  even  in  jurisdictions  where 
this  is  not  insisted  upon,  it  is  certainly  the  better  practice.*     But 

the  witness  swore  how  and  for  what  taxation,  an  exact  copy  of  the  oath  ad- 
purpose  the  pistol  was  used.  State  v,  ministered  should  be  set  forth.  In 
Murphy,  loi  N.  Car.  697.  such  case  an  indictment  which  sets  out 

Yarianee.  —  Where  an  indictment  al-  the  oath  which  the  statute  prescribes, 

leged   that  the  defendant  swore  that  but  does  not  aver  that  this  oath  was 

he  saw  A  at  the  house  of  B  on  Oct.  30,  taken  verbatim  by  the  accused,  is  in- 

but  the  testimony  showed  that  he  swore  sufficient.     State  v.  Blackstone,  74  Ind. 

that  he  saw  A  at  the  house  of  B  on  592. 

Oct.  29,  the  variance  was  held  fatal.  Aflldavit  Aooompanying  Bank  Offioar't 

State  V.  Ah  Sam,  7  Oregon  477.  Bepoit.  —  When    perjury  is    assigned 

Where  an  indictment  charged  that  upon  an  affidavit  to  the  truth  of  a  re- 

the  accused  testified  that  one  S.  '*  did  port  of  a  bank's  condition,  made  by  an 

not  use"  to  him  certain  abusive  Ian-  officer  of  a  bank,  it  has  been  held  that 

guage    tending    to   a   breach    of    the  the  affidavit  need  not  be  set  forth  in 

peace,  but  the  evidence  showed  that  full.     It  is  sufficient  to  set  forth  its  sub- 

the  defendant  testified  that  he  *'  did  not  stance  and  effect.    People  v.  Ostrander, 

hear    or     remember'*    the    language  64  Hun  (N.  Y.)  335.     Nor  is  it  neces- 

alleged,  the  variance  was  fatal.     Lever-  sary  to  give  the  names  of  all  the  cred- 

ette  V,  State,  32  Tex.  Crim.  Rep.  4*71.  itors.     U.  S.  v.  Chapman,  3   McLean 

Manner  in  Whioh  TMtimonj  Wai  Ob-  (U.  S.)  390;  U.  S.  v.  Deming,4  McLean 

tained.  —  It  is  not  necessary  to  set  forth  (U.  S.)  3. 

the  interrogatories  in  answer  to  which  WweU   Xuft   Be  Stated.  —  An   indict- 

the  false  testimony  was  given.     State  ment  contained  the  following  allega- 

V.  Bishop,  I  D.  Chip.  (Vt.)  124;  Com.  tions:    That  the    '*  material   facts,   as 

t/.  Smith,  II  Allen  (Mass.)  243.     Nor  is  sworn   to  by  said   Rothaker,   in  said 

it    necessary    that    it    should    appear  affidavit,    *    *    *    are   false  and  not 

whether    the    false   testimony  of    the  true,    *    *     *     and    that    said    facts 

witness  was    given   in    answer    to    a  were  known  to  said  Rothaker,  at  the 

specific  question  put  to  him,  or  in  the  time  he  swore  to  them,  to  be  false  and 

course  of  his  own  relation  of  the  facts;  not  true,  thereby    committing  wilful 

and     it    is    not    necessary    to    allege  and  corrupt  perjury."    This  was  held 

whether  the  witness  was  compelled  to  defective,  since  it  did  not  state  what 

attend  court  by  subpoena,  or  attended  the  facts  were.     Matter  of  Rothaker, 

voluntarily.     Com.  r^  Knight,  12  Mass.  11  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 

274;  People  V,  Brown,  54  Mich.  15.  122. 

1.  An  indictment  for  perjury  in  mak-  Wlietber  Set  Out  Subitanttally,  or  ia 
ing  an  affidavit,  which  does  not  set  Hno  Yerba.  —  In  Shely  v.  State,  35  Tex. 
forth  a  copy  of  the  affidavit  or  of  any  Crim.  Rep.  190,  the  court  said:  *'  The 
part  of  it,  and  which  does  not  set  out  indictment  does  not  indicate  or  fore- 
the  tenor  of  the  affidavit  in  whole  or  in  shadow  the  real  affidavit  made  by  ap- 
part,  is  fatally  defective.  Where  the  pellant.  On  the  contrary,  it  indicates 
perjury  is  committed  in  swearing  to  a  quite  a  different  affidavit,  to  such  an 
written  instrument,  the  necessity  of  extent  as  would  render  the  affidavit 
setting  out  the  tenor  of  the  instrument  actually  made  itiadmissible  in  evi- 
or  of  the  part  alleged  to  be  false  is  fully  dence.  We  are  not  holding  that  the 
as  great  as  in  forgery.  This  is  neces-  indictment  must  set  out  in  h<Bc  verba 
sary  in  order  that  the  court  may  see  the  precise  words  of  the  affidavit,  but 
whether  the  language  employed  in  the  we  do  hold  that  the  indictment  must 
instrument  bears  the  construction  put  set  forth  the  affidavit  substantially, 
upon  it  by  the  pleader  in  charging  the  One  or  the  other  coarse  must  be  pur- 
perjury.  Coppack  V,  State,  36  Ind.  sued.  The  indictment  charges  that 
513;  State  V,  Ondenstock,  43  Tex.  554.  the  appellant  stated,  in  writing,  that 
But  see  U.  S.  v.  Law.  50  Fed.  Rep.  915.  he  had  performed  services  for  the  state 

When  the  Oath  Is  te  tiie  OorrectneM  of  in  a  certain  case,  naming  it.     What 

the  Sehednle  of  Property  returned  for  services  are  not  indicated  by  that  part 
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if  the  affidavit  is  not  set  out  according  to  its  tenor,  but  according 
to  substance  and  eflfect,  a  literal  copy  is  not  required.* 

Where  Peijnry  Ii  Aitigned  upon  Sereral  Parte  of  an  AfBdaTit  those  parts 
may  be  set  out  in  the  indictment  as  if  continuous,  although  they 
were  in  fact  separated  by  the  introduction  of  other  matter.* 

Vn.  The  LffTEVT  —  1.  In  QeneraL  —  The  terms  used  in  an 
indictment  to  describe  the  intent  of  the  accused  in  committing 
the  crime  differ  in  the  various  jurisdictions.  The  words ' '  falsely, ' ' 
"  wilfully,"  "  corruptly,"  "  feloniously,"  and  '*  knowingly  "  are 
all  commonly  employed  for  this  purpose,  and  where  any  one  of 
these  words  appears  in  the  statutory  definition  of  the  offense,  its 
omission  in  the  indictment  will  usually  be  fatal.* 

2.  "Falaely."  —  The  word  **  falsely  "  was  very  generally  used 
in  England  under  the  common  law,  and  although  some  American 
decisions  hold  that  it  is  not  essential,  it  is  still  the  better  practice 
to  allege  that  the  accused  swore  falsely.  Much  depends,  how- 
ever, upon  the  words  of  the  statute.* 

of  the  indictment  which   attempts  to  Y.)  271,  Marcy,  J.,  said:  **  To  my  ap- 

give  the  substance  of  the  affidavit.     We  prehension    the    substance  and  effect 

are  informed  of  the  nature  of  the  serv-  of  an  instrument  in   writing  cannot, 

ices  by  the  account  which  foUows,  but  either  in   common  parlance    or  legal 

this  is  made  no  part  of  the  affidavit,  or  import,  be  understood  to  mean  an  exact 

rather  the  oath  taken.     The  line  of  de-  copy  of  it."     But  the  term  '*  tenor  " 

marcation  between  what  the  appellant  requires  an   exact  copy,   and   if  such 

did  swear  and  the  allegations  of  the  exactness  is  attempted  the  instrument 

pleader  is  not  drawn  in  this  indictment,  must  be  proved  as  laid. 

We  suggest  that  if  the  pleader  had  set  %,  Rex  v,  Callanan,  6  B.  &  C.  102, 

out  the  account,  and  then  alleged  that  13  E.  C.  L.  109. 

appellant  did,   before  said  officer  (de-  But  if  thus  set  out  continuously  it 

scribing     him),     falsely,     knowingly,  must  be  proved  in  substance  and  effect 

wilfully,  and  corruptly  then  and  there  that  he  swore  to  all  of  that  which  is 

swear,   depose,  and  say  that  said  ac-  thus  set  out,  although  the  indictment 

count  is  proper,  just,  and  correct  in  contains  several   distinct  assignments 

every  particular,  and  then  have  trav-  of  perjury.     Rex  v.   Leefe,  2  Campb. 

ersed  all  of  such  items  of  said  account  T34;  State  v.  Frisby,  90  Mo.  530. 

as  were  deemed  by  him  false,  then  he  8.  People  v.  Williams,  (Supreme  Ct.) 

would  have  had  a  proper  indictment  2    N.    Y.   Supp.   382.     See  generally, 

as  to  this  matter.*'  upon  this  subject,  article  Indictments, 

That  the  AAdaTit  Was  in  Writing.  —  Informations,  and  Complaints,  vol. 

In  Thomas  v.  State,  54  Ark.  584,  there  10,  p.  491  et  seq, 

is  a  dictum  that  the  indictment  must  4.  Marvin    v.    State,    53    Ark.   395; 

allege  that  the  affidavit  was  in  writing.  Robinson  v.  State,  18  Fla.  898;  King  v. 

But  Rev.  Stat.  U.  S.,  §  5396,  does  not  State,  103  Ga.  263;  State  v.  Anderson, 

require  that  when  the  false  swearing  is  92  Iowa  764;  State  v,  Spencer,  45  La. 

to  a  written  instrument,  the  indictment  Ann.   i;    State  v.  Bixler,  62  Md.  354; 

should  so  state.     U.   S.  t/.  Walsh,  22  State  v.   Morse,   90  Mo.   91;  State  v. 

Fed.  Rep.  644.  Smith,  63Vt.  201;  U.  S.  v.  Hearing,  26 

1.  Literal     Copy      Hot     Beqnired.—  Fed.  Rep.  744.     See  also  infra^  VIII. 

Where  the  instrument  is  set  out  **  in  Assignment  of  Perjury, 

substance  and  to  the  effect  following,"  In  Rex  v,   Perrott,   2  M.  &  S.  379, 

a  literal  copy  is  not  required,  and  a  Dampier,  J.,  said:    "  Upon  every  in- 

variance  in  terms  is  not  fatal.     Harris  dictment  for  perjury  which  I  have  ever 

V.  People,  6  Thomp.  &  C.  04.  Y.)  206.  seen,  it  has  always  been  alleged  that 

See  also  King  v.  State,  32  Tex.  Crim.  the  defendant  falsely  swore,  etc.** 

Rep.  463.  An   indictment   which    alleges   that 

In  People  v,  Warner,  5  Wend.  (N.  the  defendant  **  feloniously,  corruptly, 
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3.  "  Wilfully."  —  It  should  be  alleged  that  the  accused  wilfully 

gave  false  testimony.     The  use  of  this  word  was  required  by  the 
common  law,  and  it  is  also  essential  under  the  various  statutes.^ 

knowingly,  wilfully,  and   maliciously  In  Vermont  it  has  been  held  that  the 

swore,'*  omitting  the  word  "  falsely,"  omission  of  the  word  '*  falsely  **  is  not 

but  concluding,  **  and  so  the  defendant  fatal  in  an  indictment  which  uses  the 

in  manner  and  form  aforesaid  did  com-  words  '*  wilfully  and  corruptly/'   Mun- 

mit  wilful  and  corrupt  perjury,"   has  son,  J.,   said:    *'  It  is  said   the  word 

been  held  bad.     Reg.  v,  Oxley,  3  C.  &  '  corruptly  '  does   not  have  the  same 

K.  317.  meaning  as  '  falsely,*  and  this  is  true; 

Form  Preeoribed  by  Statute.  —  An  act  but  we  are  considering  the  word  as  ap- 

which  prescribes  a  form  of  indictment  plied  to  the  act  of  testifying,  and  it  is 

for  perjury,  simply  alleging  that  the  difficult  to  see  how  one  can  testify  cor- 

defendant,  at  a  time  and  place  specified  ruptly  unless  he  bears  false  testimony, 

and  in  the  course  of  judicial  proceed-  *    *    *    We  are  of  the  opinion   that 

ings  which  are  described,  **  committed  *  falsely  '  is  not  needed  to  complete  the 

the  crime  of  perjury  by  testifying  as  charge.    *    *    *    We  think  the  words 

follows  "  (setting  out  the  testimony),  is  employed   sufficiently  allege  that  the 

valid  although  the  form  does  not  con-  statement  was  false  to  the  knowledge 

tain  an  averment  in   terms   that  the  of  the   witness."     State  v.  Smith,  63 

testimony   was  false.    The  falsity  of  Vt.  201. 

the  testimony  alleged  in  an  indictment  Omiidon    of    Verb    "Was."  —  Where 

drawn  as  above  described  is  sufficiently  the  indictment  charged  that  the  defend- 

shown  by  the  allegation  that  he  com-  ant  made  the  statement,  "  which  said 

mitted  perjury.     State  v.  Corson,  59  statement  so  made  by  the  said  C.  before 

Me.  137.  and  to  the  said  grand  jury  wilfully  and 

In  Indiana,  although  the  word  appears  deliberately  false,"  and  known  by  the 

in  the  statute,  its  omission  in  an  indict-  defendant  to  be  false,  it  was  held  that 

ment  which  alleges  that  the  defendant  the  omission  of  the  verb  '*  was  "  before 

wilfully,    corruptly,    and    feloniously  the   word   **  wilfully "   was  not  fatal, 

made  a  false  affidavit  was  held  not  to  Chase  v.  State,  (Tex.  Crim.  App.  1894) 

be  fatal.     State  v,  Anderson,  103  Ind.  28  S.  W.  Rep.  952. 

170.  1.  Marvin    v.    State,    53    Ark.   395; 

In  Iowa  the  word  '*  falsely  "  is  used  People  v,  Ross,  103  Cal.  425;  Miller  v. 

in  the  statute,  and  must  therefore  ap-  State,  15  Fla.  577;  Parrish  v.  State,  18 

pear  in  the  indictment.     State  v.  Nick-  Fla.  902;    Robinson  v.  State,  18  Fla. 

erson,  46  Iowa  447.  898;  State  v,  Morse,  i   Greene  (Iowa) 

In  Texas  it  has  been   held   that  an  503;  State  v,  Gibson,  26  La.  Ann.  71; 

indictment    which    alleged    that    the  State  v.   Day,    100  Mo.  242;  State  v, 

defendant  swore  feloniouslv,  wilfully,  Davis,  84  N.  Car.  787;  State  v,  Car- 

and  corruptly  was  insufficient.     It  is  land,  3  Dev.  L.  (N.  Car.)  114;  Allen  v, 

necessary  to   allege  directly   that  he  State,  42  Tex.   12;   State  v.  Perry,  42 

swore   falsely.     Juaraqui  v.  State,  28  Tex.  238;    Thomas  v.   Com.,   2   Kob. 

Tex.  625.     See  also  Gibson  v.  State,  44  (Va.)  795;    U.  S.  v,  Edwards,  43  Fed. 

Ala.   17;    Burns  v.   People,  59  Barb.  Rep,  67;  Reg.  v.  Bent,  2  C.  &  K.  179, 

(N.  Y.)  531.  61  E.  C.  L.  179.    See  also  article  1n- 

In  Virginia  the  word  '*  falsely  "  ap-  dictments.   Informations,  and  Com- 

pears   in   the  statute,  and  cannot  be  plaints,  vol.  10,  p.  492  et  seq, 

dispensed  with   in   the  indictment  for  The  word  *'  wilfully"  was  necessary 

perjury.     An  indictment  which  alleges  in  an  indictment  under  the  statute  5 

that  the  defendant  did  "  feloniously,  Eliz.,  c.  9.     Rex  v.  Cox,  i  Leech  C.  C. 

wilfully,  and  corruptly  depose,  swear,  71. 

and  testify,"  but  does  not  allege  that  In  Rex  v.  Richards,  7  D.  &  R.  665, 
he  did  so  falsely,  is  defective,  although  16  E.  C.  L.  313,  it  was  held  that  an 
it  concludes  as  follows:  *'  whereby  the  indictment  which  charged  that  the  de- 
said  F.  did  *  *  *  feloniously,  wil-  fendant  falsely  and  maliciously  gave 
fully,  and  corruptly  swear  falsely."  false  testimony,  without  averring  that 
This  concluding  averment  does  not  the  offense  was  wilfully  or  corruptly 
cure  omissions  in  the  charging  part  of  committed,  was  bad  in  arrest  of  judg- 
the  indictment.  Fitch  v.  Com.,  92  Va.  ment. 
824.  "Corruptly''  is  not  the  equivalent  of 
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4.  "Corruptly."  —  At  common  law  the  word  "  corruptly  **  gen- 
erally appeared  in  conjunction  with  the  word  "  wilfully,"  but  in 
modern  times  the  omission  of  the  former  word  is  not  generally 
held  to  be  fatal,  provided  other  words  of  the  same  meaning  are 
used  in  the  indictment.* 

6.  "  FelonioBily.*'  —  It  was  necessary  at  common  law  to  allege 
that  the  false  swearing  was  done  '*  feloniously,"  and  the  same 
rule  applies  in  framing  an  indictment  under  statutes  which  declare 
the  crime  to  be  a  felony.* 

tnboniAtion  <rf  Peijiiry.  —  Since  subornation  of  perjury  is  generally 
made  a  felony  by  statute,  the  word  **  feloniously  "  should  be  used 
in  an  indictment  for  that  offense.* 

'*  wilfully/'     U.    S.   V,   Edwards,    43  equivalent  to  a  charge  that  he  swore 

Fed.  Rep.  67.  wilfully  and  corruptly.     State  v.  Bob^ 

"  Unlawfiill J    and     Ttlonloiuly     and  bitt,  70  N.  Car.  81. 

YftlMly."  —  In  Kentucky  an  indictment  What  the  Word  "  Wilftillj  "  ImpllM.  — 

which  alleges  that  the  defendant  did  An  averment  that  the  accused  wilfully 

*'  unlawfully     and     feloniously     and  testified  falsely  sufficiently  implies  that 

falsely    swear  *'    is    defective.      It    is  he  did  so  intentionally.     King  v.  State, 

wholly  unnecessary  in  an  indictment  103  Ga.   263.     And  an  averment  that 

which  charges  false  swearing  to  allege  the  testimony  was  wilfully  and  cor- 

that  it  was  committed   unlawfully  or  ruptlv  false  is  equivalent  to  a  charge 

feloniously.      The  use  of  these  words  that  It  was  knowingly  false.    State  v, 

is  surplusage,  and  shorn  of  this  sur-  Stein,  48  Minn.  466. 

pi  usage  the  indictment  in  question  is  1.  SquiTalent   Words.  —  Where    it  is 

not  sufficient.     Com.  v,  Taylor,  96  Ky.  averred  that  the  defendant  wilfully  and 

394.  intentionally  testified  falsely,  with  in- 

In   Louisiana    an    indictment  which  tent  to  have  the  magistrate  act  on  such 

uses  the  words  '*  feloniously,  falselv,  testimony,   it  need    not   be  expressly 

corruptly,      knowingly,      and       mali-  alleged    that    he    testified    corruptly, 

ciously  '*    is    sufficient,    although   the  State  v.  Anderson,  93  Iowa  764. 

word  •*  wilfully  "  is  omitted.     State  v.  Where  the  words  **  wilfully,  know- 

Spencei;,  45  La.  Ann.  i.  ingly,    maliciously "     are     used,    the 

In  Texas  the  statutory  words  '*  delib-  omission  of  the  word  '*  corruptly  *'  is 

erately  and  wilfuHy  "  must  be  used  in  not  fatal.     State  v.  Bixler,  62  Md.  354. 

an  indictment.    Smith  t/.  Sute,  i  Tex.  Under  Bflfr.  Stat  U.  8.,  §  589S,  an  in- 

App.  630;  State  V,  Webb,  41  Tex.  67;  dictment  need  not  allege  that  the  oath 

State  V,   Perry,  42  Tex.  238;  Allen  v,  was  corruptly  false.     U.  S.  v,   Hear- 

State,  42  Tex.   12*.  Brown  v.  State,  9  ing,  26  Fed.  Rep.  744. 

Tex.  App.  171.  i.  State  v.   Shaw,  117  N.  Car.  764: 

In  Viiionri  the  words  *'  wilfully,  cor-  State  v,  Purdie,  67  N.  Car.  25;  State  v, 

ruptly,   and   falsely*'    must  be   used.  Bunting,   118   N.   Car.    1200;   Wile  v. 

State  V,   Morse,   90  Mo.  91;    State  v.  State,  So  Miss.  260;  State  v,  Williams, 

Day,  100  Mo.  242.  30  Mo.  364;  State  v.  Terry,  30  Mo.  368. 

Vermont.  —  The  word  '*  perjury  **  has  And  see  generally  article  Indictments, 

by  the    common    law  a    well-defined  Informations,  and  Complaints,  vol. 

meaning,  and  under  the  Vermont  act  10,  p.  402  et  seq, 

to    simplify    indictments    for  perjury  In  CafUiomia and  Louisiana  it  has  been 

(Acts  1890,  No.  29),  a  general  allega-  held  that  an  indictment  which  charges 

tion  that  the  accused  committed   per-  that  the  accused  "  did  wilfully,  cor- 

jur/  by  giving  the  testimony  set  forth  ruptly,  and  falsely  swear  "  is  sufficient 

In  the  indictment  is  sufficient,  and  it  is  without  the  use  of  the  word  *'  feloni- 

not  necessary  to  allege  that  he  wilfully  ously.*'   People  v.  Parsons,  6  Cal.  487; 

testified.    State  v.  Camley,  67  Vt.  322.  State  v,  Matlock,  48  La.  Ann.  663. 

BqniTalent  Charge.  —  A'  charge   that  8.  An  Indictment   Is   Soi&cient   if    it 

the  defendant  '*  wilfully  and  corruptiv  alleges  that  the  defendant  '*  did  felo- 

*    *    *    did  depose   and  give  in  evi-  niously  and  maliciously  incite,  move, 

dence   to  the  jurors  of  said  jury  "  is  procure,  aid,  counsel,  hire,  and  com- 
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6.  "  Knowingly."  —  The  word  "  knowingly  "  need  not  be  used 
unless  it  appears  in  the  statute  under  which  the  indictment  is 
framed.* 

Vm.  A88IOVXSHT  OF  Pebjttbt  —  1.  In  QeneraL  —  That  part  of 
the  indictment  for  perjury  which  expressly  alleges  the  falsity  of 
the  testimony  given  by  the  accused  is  technically  called  the 
assignment.* 

The  ATennent  of  Faliity  Mmt  B«  lUde  Ezpnttlj  and  PoiitiTely,  and  not  by 
way  of  implication.  The  assignment  must  meet  the  testimony 
of  the  accused  directly,  and  when  such  testimony  consists  of  dis- 
tinct items  it  must  be  sufficiently  broad  to  cover  all  of  them.* 

mand  the  said  C.  H.  the  said  felony  S.  Com.  v,  McLaughlin,   122   Mass 

and    perjury,    in    manner    and    form  449. 

aforesaid,  to  do  and  commit."    Com.  "An  assignment  of  perjury  consists 

V,  Devine,  155  Mass.  224.  of    an    express    contradiction    of    the 

1.  King  V.  State,  103  Ga.  263;    Fer-  party's  statement  on  oath,  as  explained 

fuson  V,  State,  36  Tex.  Crim.  Rep.  60;  by  innuendoes."     De  Bemie  v.  State, 

late  V,  Sleeper,  37  Vt.  122.     And  see  19  Ala.  23. 

article    Indictments,    Informations,  The  Aiiipfmnimt  Ii  an  Ewntltl  Part 

AND  CoMPiAiNTS,  vol.  lo,  p.  49$.  of  an   indictment,  and  an  indictment 

In  Ksntneky  and  California  the  word  which  does  not  contain  any  intimation 

"  knowingly  "  is  rendered  essential  by  that  any  of  the  facts  set  forth  in  the 

statute.    Com.  v,  Taylor,  96  Ky.  394;  answer  to  a  bill  in  equity  (wherein  the 

People  tr.  Ross,  103  Cal.  425.  alleged  perjury  consisted)  were   false 

SqniTalent   Tsrms.  —  Where    perjury  or  untrue  is  fatally  defective.     Perdue 

was  assigned  upon  the  taking  of  an  v.  Com.,  g6  Pa.  St.  311. 

election  oath  before  the  registrar  of  a  8.  Thomas    v.   State,   54    Ark.   584; 

precinct,  it  was  held   that  an   indict-  State  v,  Raymond,  20  Iowa  582;    Com. 

ment  which  alleged  that  the  accused,  v.  Still,  83  Ky.  275;  State  v.  Brown,  8 

**  wilfully,  unlawfully,  and  feloniously  Rob.  (La.)  566;  People  v.  Fay,  89  Mich, 

contriving,     *    *    ♦    upon    his    oath  119;  Gabrielsky  v.  State,  13  Tex.  App. 

aforesaid,  falsely,  wickedly,  and  felo-  428;  Reg.  v,  London,  12  Cox  C.  C.  50; 

niousl^  did  say,  swear,"  etc  ,  was  not  Reg.  v.  Burraston,  4  Jur.  697. 

defective,  although  it  omitted  the  word  Alt«matiY«  Assignment.  —  Where  an 

'*  knowingly."     The    Penal    Code    of  indictment  alleges  that  it  was  material 

Idaho,  §  8236,  provides  that  a  depart-  in  an  action  whether  a  certain  docu- 

ure  from  the  form  or  mode  prescribed  ment  was  signed  and  delivered,  each 

for  any  pleading  or  proceeding,  or  an  statement  is  material,  and  it  is  suffi- 

error  or  mistake  therein,  shall  not  ren-  cient    to    allege    that    the    defendant 

der  it  invalid  unless  such  departure  or  falsely  swore   that  he  saw  the  docu- 

error  is  prejudicial.     Territory  v.  An-  ment  signed,  without  also  alleging  that 

derson,  2  Idaho  537.  he  falsely  swore  that  he  saw  it  dcliv- 

An  indictment  for  perjury  in  making  ered.     State  v.  Smith,  63  Vt.  201. 

an  affidavit  of  the  qualification   of  a  When  the  Whole  Oath  Is  Set  Forth.  — 

person  to  vote  at  an  election  held  in  The  indictment  must  expressly  contra- 

pursuance  of  law  (the  vote  of  such  per-  diet  that  part  which  is  alleged  to  be 

son   having    been   challenged),  which  false.     The   whole  oath   may    be    set 

charges   that  the    defendant  "  feloni-  forth  in  the  indictment;    but  since  a 

ously,  wilfully,  corruptly,  and  falsely,  part  of  it  may  be  true,  it  is  necessary 

in   and    by   his  said   affidavit,  did  de-  specifically  to  designate  the  part  which 

pose,"  etc.,  omitting  the  word  '*  know-  is  false.     Gibson  v.  State,  44  Ala.  17. 

Ingly  "  used  in  the  election  law,  is  not  Denial  by  Implication  Sometimes  AUow- 

bad  on  account  of  the  omission  of  such  able.  —  Where  the  question  in  the  trial 

word.     The  word  **  wilfully "  implies  was    whether    a    certain    person   was 

intention  as  well  as  deliberation  and  alive,  an  indictment  charging  that  B. 

purpose.    Johnson  v.   People,   94   III.  swore  that  he  saw  said  person  at  a  par- 

505.     To   the  same   effect  is  State  v.  ticular  time  and   place,  and   denying 

Sleeper,  37  Vt.  122.  the  truth  of  those  particular  circum- 
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A  Ctonend  Allegation  that  the  testimony  in  question  was  false  is  not 
sufficient.     The  indictment  should  proceed  by  particular  aver- 

stances,  although  not  denying  that  the  said  affidavit  is  not  defective  because 

person    was    alive,    was    held    good,  of  a  failure  to  allege  that  the  defend- 

Dilcher  v.  State,  39  Ohio  St.  130.  ant  swore  that  the  affidavit  subscribed 

Where  the  false  testimony  of  the  ac-  by  him  was  true.     People  v.  Ostrander, 

cused  as  stated  in  the  indictment  was:  64  Hun  (N.  Y.)  335. 

**  This  bank  never  charged  more  than  Faeti  and  Hot    Conclnsiont  Must   Be 

six  per  cent.,'*  an  assignment  was  held  Alleged.  —  An  indictment  against  a  per- 

sufficiently    certain   where    it    alleged  son  summoned  as  a  juror,  for  having 

that  the  said  bank  had  charged  the  de-  falsely  sworn  that  he  had  not  formed 

fendant  usurious  interest  at  various  or  expressed  an  opinion  as  to  the  guilt 

times.     State  v,  Voorhis,  52  N.  J.  L.  or  innocence  of  a  prisoner  on  trial. 

351.  which  alleges  that  he  '*  well  knew  that 

An  indictment  is  sufficient  if  it  avers  he  had  both  formed  and  expressed  an 

particularly,  specifically,  and  in  detail  opinion,"  is  not  good,  since  it  does  not 

that  what  the  defendant  testified  to  as  allege    a    fact.     State    v,    Moffatt,    7 

true  was  not  done  as  she  said;  and  it  Humph.  (Tenn.)  250. 

is  not  necessary  to  contradict  her  evi-  Indirect  Avermonti. —  Perjury  by  the 

dence  in  express  terms.     State  v,  Mur-  cashier  of  a  bank  was  assigned  upon  a 

phy,  loi  N.  Car.  697.  report  of  the  condition  of  the  bank  on 

Where  it  is  alleged  that  the  defend-  a  day  named  to  the  banking  depart- 

ant  took  a  false  oath  to  procure  his  dis-  ment  of  the  state.    The  indictment  did 

charge  from  custody  under  a  writ  of  not  charge  by  direct  allegation  that  the 

ca.  sa.,   an  assignment  which  alleges  statements  in  the  report  were  false  or 

that  at  the  time  when  he  took  the  oath  untrue,  although  it  was  alleged  in  va* 

he  had  money  whereby  to  satisfy  the  rious  forms  that  the  defendant    had 

debt  for  which  he  was  arrested  is  suffi-  knowledge  that  they  were  false  and 

cient.     De  Bemie  v.  State,  19  Ala.  23.  untrue.     It  was  held  that  this  omission 

Siroet   DeniaL  —  A    witness    having  to  charge  directly  that  the  facts  sworn 

sworn  at  the  trial  of  a  cause  that  he  to  were  false  rendered  the  indictment 

did  not  write  certain  words  in  the  pres-  fatally  defective.     People  v,  Clements, 

ence  of  D.,  it  is  a  good  assignment  of  42  Hun  (N.  Y.)  353. 

perjury  that  he  did  write  them  in  the  Where  an  indictment  charged   that 

presence  of  D.     Reg.  v.  Schlesinger,  the  prisoner  swore   that  he   had   not 

10  Q.  R.  670,  59  E.  C.  L.  670.  previously  voted  at  an  election,  an  as- 

Signature  to    Doonmenti.  —  An  aver-  sign  ment  charging  that  he  had  voted 

ment  that  a  certain  person  did  not  sign  previously  at    said    election,   specify- 

his  name  to  a  document  has  been  held  ing  the  place,  but  without  stating  that 

sufficiently  to  contradict  the  testimony  he  had  so  voted  before  the  board  of 

of  the  accused  that  he  saw  the  name  officers  duly  constituted  and  authorized 

signed  thereto.     State  v.  Smith,  63  Vt.  according  to  law,  or  that  any  lawful 

201.  election  had  been  appointed,  was  held 

And  where  an  indictment  averred  to  be  too  general  and  uncertain,  and  a 
that  the  defendant  testified  falsely  in  conviction  on  the  indictment  was  re- 
saying  that  while  in  a  hotel  he  saw  A.*s  versed.  Burns  v.  People,  59  Barb.  (N. 
attention  called  to  a  certain  paper,  and  Y.)  531. 

that  A.  took  it  and  appeared  to  read  it,  EvasiTO  Denials.  —  Where  it  is  alleged 

and  then  signed  it,  and  that  the  de-  that  the  defendant  made  a  false  affi- 

fendant    saw   A.'s  signature    on    the  davit  to  a  claim  presented  to  the  county, 

paper,  it   was  held   that  since   it  ap-  an  allegation  in    the  indictment  that 

peared  from  the  defendant's  testimony  the  defendant  "  did  not  furnish  '*    a 

as  a  whole  that  he  was  stating  what  he  suit  of  clothing  and  underclothing  of 

had  claimed  to  have  seen,  a  dental  that  the  value  of  thirteen  dollars,  and  one 

he  saw  A.  sign  the  paper  was  a  suffi-  coffin   of  the   value  of  ten  dollars,  as 

cient  assignment  of  perjury.     State  v,  sworn,  is  not  a  sufficient  denial  of  the 

Clogston,  63  Vt.  215.             '  truth  of  the  defendant's  testimony  that 

Whoro   an  OAoer  of  a  SaTings  Bank  they  were  furnished.     Thotfnas  v.  State, 

makes  an  affidavit  that  a  certain  report  51  Ark.  138. 

of  the  condition  of  said  bank  is  correct.  Certainty  of  ATormonti  as  to  Time.  — 

an  indictment  for  perjury  in  making  When  perjury  is  alleged  to  have  been 
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ments  to  negative  that  which  is  false,  contradicting  in  express 

terms  the  matter  alleged  to  have  been  falsely  sworn  to.* 

2.  Setting  Forth  the  Truth.  —  In  addition  to  an  averment  that 

the  testimony  of  the  accused  was  false,  the  indictment  should  also 
set  forth  the  truth  in  regard  to  the  matter  at  issue.  The  follow- 
ing is  the  usual  form  of  this  averment:  "  Whereas  in  truth  and 
in  fact  (setting  out  the  truth).''  • 

committed  by  a  debtor  in  his  examina-  specific,  in  order  that  a  conviction  may 

tion  on  supplementary  proceedings,  an  be  had  on  any  assignment  which   is 

indictment  which  alleges  that  he  was  sustained  by  proof.     State  v,  Ela,  91 

then  and  there  the  owner  of  a  certain  Me.  309. 

amount  of  property  is  too  indefinite  as  Ayermont  Hold  Too  Oonoral.  —  An  in- 
to time,  said  examination  having  been  dictment  which  charged  that  the  de- 
chiefiy  concerning  property  which  had  fendant  in  securing  registration  swore 
previously  belonged  to  the  debtor  at  falsely  that  he  had  not  been  convicted 
different  times.  State  v,  Cunningham,  of  an  infamous  crime  was  held  to  be 
116  Ind.  209.  too  indefinite    in    not    specifying  the 

Yarianoe.  —  Where  one  was  charged  crime.    It  should  have  been  alleged  that 

in    an    indictment    for    perjury    with  the    accused    had    been    convicted  of 

falsely  swearing  that  he  had  never  had  some  specific  infamous  crime,  subject- 

in  his  possession  a  deed  from  certain  ing  him  to  constitutional  disability  to 

heirs  to  **  Mary  Holt,**  and  the  proof  vote.     State  r.  Bixler,  62  Md.  354. 

was  that  he  had  a  deed  from  such  heirs  Qnalifieatioiki  of  Bulo.  —  But  where  an 

to  **  Polly  Holt,'*  and  knew  that**  Poll^  indictment  for  perjury  in  swearing  to 

Holt "  was  known  as  **  Mary  Holt,*'  it  a  false   return  of   the  condition  of  a 

was  held  that  if  this  was  a  variance  at  bank  charged  generally  that  the  return 

common  law,  it  was  made  an  immate-  was  false,  it  was  held  that  the  county 

rial  variance  by  Stat.  Mass.,   1864.  c.  attorney  need  not  specify  in  what  par- 

250,  §   I.     Com.  V.  Terry,  114  Mass.  ticulars  he  expected  to  prove  the  re- 

263.  turn  false.     Com.  v,  Dunham,  Thach. 

1.  King  V.  State,  103  Ga.  263;  U.  S.  Crim.   Cas.   (Mass.)  519.     And   where 

V.  Morgan,  i  Morr.  (Iowa)  341 ;  Thomas  the  false  testimony  of  the  defendant 

V.  State,   51  Ark.  138;    Com.  v,  Wein-  concerned  the  actions  of  several  differ- 

gartner,  (Ky.  1894)  27  S.  W.  Rep.  815;  ent  persons,  and  said   testimony   was 

Com.  V.  Compton,  (Ky.  1896)  36  S.  W.  set  forth  in  the  indictment,  it  was  held 

Rep.  1116;  Heintz  z/.  General  Ct.Sess.,  that  an  assignment  alleging  that  the 

45  N.  J.  L.   523;    State  z/.  Mum  ford,  i  defendant  committed  perjury  by  swear- 

Dev.  L.  (N.  Car.)  519;  State  v.  Corson,  ing  to  the**  falsehoods  above  set  forth  '* 

59  Me.  137;    Rohrer  t/.  State,  13  Tex.  was  sufficient,  as  including  all  the  facts 

App.    163;    Turner  tr.   State,  30  Tex.  set  forth  in  the  indictment.     Com.  v. 

App.  691 ;    Reg.  v,  Parker,  i   C.  &  M.  Wright,  166  Mass.  174. 

639,  41  E.  C.  L.  346.  S.  Kimmel  v.    People,   92    III.   457; 

That  this  was  the  rule  at  common  Com.  v.  StiU,  83  Ky.  275;  Com.  v.  Sar- 

law  is  held  in  Gabrielsky  v.  State,  13  gent,  129  Mass.  115;    Turner  v.  State. 

Tex.  App.  437.     It  is  also  applies  to  an,  30  Tex.  App.  691. 

indictment    for  false  swearing  or  for  niastrationi  of  tho  Bole.  —  Where  the 

perjury  under  the  Criminal   Code  of  defendant  in  a  prosecution  for  perjury 

Kentucky,      Ferguson   v.    Com.,    (Ky.  has  stated  under  oath  on  a  former  trial 

1886)  I  S.  W.  Rep.  435.     And  it  is  par-  that  he  never  did  certain  acts,  an  in- 

ticularly    true    where    the    testimony  dictment  which   simply  charges  that 

which  is  alleged  to  be  false  was  in  re-  this  testimony   was    knowingly    false 

gard  to  several  distinct  matters.     Ter-  and    untrue    is    bad.     The   testimony 

ritory  v.  Lockhart,  8  N.  Mex.  523.  must  be  directly  denied,  and  the  in- 

Eepognant    AUogationi.  —  Where    an  dictment  must  allege  specifically  thai 

indictment  charges  generally  that  the  the  defendant  did  do  the  acts  in  ques- 

whole  of  an  affidavit  is  false,  but  it  is  tion.    Com.  v.  Compton,  (Ky.  1896)  36 

apparent  from  the  terms  of  such  affi-  S.  W.  Rep.  1116. 

davit  that  it  cannot  all  be  false,  it  is  Where  the  accused  testified  that  he 

defective.     Each  assignment  must  be  did  not  see  a  certain  person  at  a  certain 
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3.  Averments  as  to  Knowledge.  —  It  is  not  necessary  as  a  general 

rule  to  aver  that  the  accused  knew  his  testimony  to  be  false, 
except  in  cases  where  such  testimony  was  given  upon  informa* 
tion  and  belief.* 

place  an  assignment  of  perjury  upon  ing  to  a  schedule  which  did  not  con- 
said  testimony  must  directly  allege  tain  certain  debts  owing  to  him  was 
that  the  accused  then  and  there  actu-  held  bad  on  demurrer  for  not  averring 
ally  saw  the  said  person.  Com.  v,  that  he  well  knew  and  remembered 
Porter,  (Ky.  iSqs)  32  S.  W.  Rep.  138;  that  the  omitted  debts  were  then  justly 
Com.  V,  Still,  83  Ky.  275.  due  and  owing  to  him.     Com.  v.  Cook, 

But    in    New    York   an    indictment  i  Rob.  (Va.)  789. 

against  a  bank  oflScer  for  making  a  1.  State  v,  Raymond,  20  Iowa  582; 

false  affidavit  that  the  statement  of  the  Brown  v.  State,  57  Miss.  424;  State  v, 

bank's  liabilities  contained  in  his  re-  Carland,  3  Dev.  L.  (N.  Car)  114;.  Juar- 

port  was  correct  is  sufficient  if  it  avers  agui  v.  State,  28  Tex.  625;  Ferguson  v, 

that  the  liabilities  were  greater  than  State,  36  Tex.  Crim.  Rep.  60. 

those  stated  in  the  report,  without  stat-  It  Was  Veoeisary  at  Common  Law  to 

ing  the  amount  of  the  excess.     People  allege  that  '*  all  of  which  statements 

V,  Ostrander,  64  Hun  (N.  Y.)  335.  made  by  the  said  A  B  the  said  A  B 

Irrecoxudlablo Statamenti.  —  Where  the  then  and  there  well  knew  to  be  false." 

indictment  alleges  that  the  defendant  State  v.  Ah  Lee,  18  Oregon  540. 

made  two  irreconcilable  statements,  it  In  North  Carolina  *'  knowing  the  said 

must  also  show  which  one  of  the  two  statement  or  statements  to  be  false,  or 

was  false.     Freeman  v.  State,  19  Fla.  being  ignorant  whether  or  not    said 

552.  statement  was  true,"   is    a    sufficient 

The  Bole  in  Ooorgla.  —  In   King  v.  assignment  of  perjury  under  the  Act  of 

State,    103  Ga.   263,    the    court   said:  1889,  c.  83.    State  z/.  Champion,  116  N. 

•*  Though,  under  the  ruling  made  by  Car.  987. 

this  court  in  Johnson  z;  State,  76  Ga.  Xnowlodge  of  Falsity  when  Testimony 
790,  it  is  not  indispensable  to  the  va-  WaiOiyen.  —  An  indictment  for  perjury 
lidity  of  an  indictment  for  perjury  that  which  alleges  that  the  defendant  at  a 
it  should,  after  staging  what  the  alleged  certain  time  testified  to  certain  mat- 
false  testimony  was,  in  terms  set  out  ters,  whereas  he  *'  did  know  '*  they 
what  was  the  truth  in  that  regard,  it  is  were  false,  sufficiently  states  that  he 
essential  that  an  indictment  for  this  knew  their  falsity  at  the  time  when  he 
offense  wanting  in  this  respect  should,  testified  to  them.  State  v.  Wood,  17 
by  clear  and  necessary  implication,  Iowa  18.  See  also  State  v.  Linden- 
show  what  must  have  been  the  truth  burg,  13  Tex.  27. 

of  the  matter  to  which  the  alleged  false  On  loformation  and  Beliet  —  In  an 
testimony  related.  The  decision  in  indictment  for  perjury  by  a  person 
that  case  does  not  lay  down  any  gen-  making  an  affidavit  that  he  believes  A 
eral  rule  on  the  subject,  but  simply  B  has  committed  a  larceny  specified  in 
holds  thai  the  allegations  of  the  indict-  the  affidavit,  it  is  not  sufficient  merely 
ment  in  that  case  were  sufficient,  and  to  negative  a  larceny,  but  it  must  fur- 
that,  under  those  allegations,  it  was  not  ther  be  averred  that  the  affiant  knew 
necessary  to  set  out,  in  opposition  to  the  fact  to  be  otherwise.  State  v.  Lea, 
the  testimony  alleged  to  have  been  3  Ala.  602.  And  see  Lambert  v,  Peo- 
false,  what  was  the  truth.  We  do  not  pie,  76  N.  Y.  220. 
understand  that  decision  as  holding  An  Indictment  Whioh  Omiti  the  Aver- 
that  the  simple  allegation  that  the  tes-  ment  as  to  Knowledge  of  the  falsity  of 
timony  was  false  is  sufficient  if  the  the  testimony  should  not  be  quashed, 
testimony  alleged  to  have  been  false,  but  the  accused  should  be  held  until  a 
taken  in  connection  with  the  allega-  proper  indictment  is  had.  State  v, 
tion  as  to  its  falsity,  does  not,  by  clear  Flowers,  109  N.  Car.  841. 
and  necessary  implication,  show  what  An  Indictment  for  Snbomation  of  Per- 
must  have  been  the  truth  of  the  mat-  jury  is  defective  if  it  merely  alleges 
ler."  Compare  Johnson  v.  State,  76  that  the  defendant  knew  that  the  testi- 
Ga.  790;  State  v,  Cruikshank,  6  Blackf.  mony  of  the  witness  would  be  false. 
(Ind.)  62.  It  must  also  be  alleged  that  the  witness 

In  Virginia  an  indictment  against  an  knew   that  his  testimony   was    false, 

insolvent  debtor  for  perjury  in  swear-  otherwise  there    is    no    perjury,   and 
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EL  Katebialitt  of  the  lESincoirT  —  1.  In  QeneraL  —  The 

indictment  for  perjury  should  show  that  the  false  testimony  was 
material  to  the  issue  upon  the  trial  of  which  it  was  given.  And 
where  several  distinct  parts  of  the  testimony  are  alleged  to  have 
been  false,  it  must  also  be  shown  that  each  part  was  material.* 

hence  there  cannot  be  subornation  of  Iiiue  Before  Orand  Jury.  —  An  indict- 

perjury.     People  v.  Ross,  103  Cal.  425.  ment   which   merely  alleges   that  the 

An    assignment    to    the     following  subject  of  the  examination  was  a  ma- 

efifect  has  been  held  sufficient:     That  terial  issue  before  the  grandjury  is  de- 

C.  H.  wilfully  and  corruptly   testified  fective.     Buller  r.  State,  33  Tex.  Crim. 

that    she    did   not  do  certain   things,  Rep.  551. 

whereas  she  then  and  there  well  knew  Both  Material  and  Immaterial    Tetti- 

that  she  did  do  those  things,  and  that  mony.  —  But  the  fact   that  the  indict- 

the  defendant  did  feloniously  and  ma-  ment  alleges  the  falsity  of  immaterial 

liciously  incite  her  to  commit  perjury,  testimony  given  by  the  defendant  as 

in  the  manner  and  form  aforesaid  —  the  well  as  the   falsity  of  material  testi- 

testimony  in  question  being  set  forth  mony  does  not  render  it  bad.     Dorrs 

in   the  indictment.     Com.   v.   Devine,  v.  State,  (Tex.  Crim.  App.   1897)  40  S. 

155  Mass.  224.  W.  Rep.  311. 

1.  Alabama,  —  Jones    v.    State,     100  Xateriality  Depending  upon    Jnriidio- 

Ala.  35.  tlon.  —  Where  perjury  is  assigned  on 

California^  —  People  v.  Brilliant,  58  the  making  of  a  false  oath  to  a  crimi- 

Cal.  214.  nal  complaint,    the    indictment    must 

Florida,  —  Stevens  v.  Stale,  18  Fla.  allege  that  such  complaint  contained  a 

903.  charge  of  which  the  court  before  whom 

Georgia,  —  Hembree  v.  State,  52  Ga.  it  was  filed  had  jurisdiction;  otherwise 

242.  materiality   is   not  shown.     People  v, 

Illinois,  —  Henderson  v.  People,  117  Howard,  iii  Cal.  655. 

III.  265.  Where  a  Part  of  the  Tettimonj  Ii  Ma- 

Indiana,  —  Weathers     v.     State,     2  teriaL  —  Where  all  the  statements  al- 

Blackf.  (Ind.)  278;    State  v.  Flagg,  25  leged  to  have  been  sworn  to  appear  on 

Ind.  243;  State  v,  McCormick,  52  Ind.  the  face  of  the  indictment,  but  only  a 

169;  State  V.  Reynolds,  108  Ind.  353.  part  of  them  are  directly  falsified,  the 

Iowa,  —  State    v,    Cunningham,    66  materiality  of  those  which  are  falsified 

Iowa  94.  does  not  thus  sufficiently  appear.     It 

Massachusetts,  —  Com.  v.  Knight,  12  must   be  alleged   that    the    particular 

Mass.  274.  statements  charged  to  be  false  are  ma- 

Michi^an,  —  People     v.     Collier,     i  terial.     Hembree  v.  State,  52  Ga.  242. 

Mich.  137.  The  Chargei  of  Materiality  Mnet  Be 

Missouri,  —  State     v,    Wakefield,    9  PoiitiTe  and  not  in  the  alternative  or 

Mo.  App.  326.  disjunctive.     But  this  rule  has  no  ap- 

New  Hampshire,  —  State   v,  Hobt>s,  plication  to  the  statement  of  the  ques- 

40  N.  H.  22q.  tion  the  materiality  of  which  forms  the 

New  Jersey, -^^XAX^  v.  Beard,  25  N.  subject  of  complaint;  and  if  it  was  in 

J.  L.  384.  the  disjunctive,  the  indictment  should 

New  York,  —  People  v,  Courtney,  94  so  allege.     Dodge  v.  State,  24  N.  J.  L. 

N.  Y.  490;  Guston  v.  People,  61  Barb.  455:    Fry  v.  State,  36  Tex.  Crim.  Rep. 

(N.  Y.)  35.  582. 

North  Carolina,  —  State  v,  Dodd,  3  ParticnlarioftheTraniaetion.  —  Where 

Murph.  (N.  Car.)  226.  the  false  testimony  was  to  the  effect 

South  Carolina,  — State  v,  Hayward,  that  a  certain  person  offered  to  the  de- 

1  Nott  &  M.  (S.  Car.)  546.  fendant  two  hundred  and  fifty  dollars 

Texas.  —  Martinez   v.  State,  7  Tex.  at    a    certain    time,   and    at    a    place 

App.  394.  named,  if  he  would  commit  a  murder, 

Vermont,  —  State  v.   Trask,   42    Vt.  it  was  held  that  the  particulars  of  the 

152:  State  V,  Chandler,  42  Vt.  446.  transaction  were  material  parts  of  the 

Virginia,  —  Fitch   v.   Com.,   92  Va.  testimony,  and  should  have  been   set 

824.  forth  in  the  indictment.      Henderson 

United  States, — U.  S.  v.  Singleton,  v.  People,  117  111.  265. 

54  Fed.  Rep.  488.  An  ATerment  that  the  Defendant  In- 
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2.  Two  Methods  of  Averring  Materiality.  —  Two  methods  of  show- 
ing the  materiality  of  the  testimony  alleged  to  be  false  are  in 

common  use  in  indictments  for  perjury.     The  first  method  is  to 
allege  generally  that  the  testimony  in  question  was  material,*  and 

tended  to  Defraud  Hie  Creditor!  by  mort-  under  investigation.  Ford  v.  Com., 
gaging  certain  personal  property  does  (Ky.  1895)  29  S.  W.  Rep.  446. 
not  show  the  materiality  of  the  testi-  Seyend  Isinei  Involyed.  —  An  indict- 
mony,  unless  it  is  also  charged  that  ment  for  perjury  alleged  to  have  been 
this  property  was  not  exempt  from  at-  committed  on  the  trial  of  an  issue  in  a 
tachment.  State  v,  Collins,  62  Vt.  195.  cause,  with  proper  averments  of  mate- 
In  Attachment  Froceedingi.  —  Where  riality  to  such  issue,  will  be  sustained, 
an  indictment  for  perjury  alleges  that  although  it  appears  that  there  were 
the  defendant  swore  falsely  in  an  affi-  several  issues  in  the  cause.  Reg.  v, 
davit  for  an  attachment,  that  he  was  the  Smith,  i  F.  &  F.  98. 
attorney  for  the  plaintiff  therein,  an  1.  Alabama,  —  Williams  v.  State,  68 
objection  that  it  must  also  be  alleged  Ala.  551. 

that   the   defendant    was  an   attorney  California,  —  People   v.  Von   Tiede- 

at  law  was  overruled.     State  v,  Madi-  man,  120  Cal.  128. 

gan.  57  Minn.  425.  Illinois,  —  Kimmel  r.  People,  92  111. 

Where  the  Ezamination  of  a  Debtor  in  457. 

tnpplenientary  Prooeedlngs  is  confined  to  Indiana.  —  State  v,   Flagg,   25   Ind.' 

property  owned  by  him  at  the  time  of  243;     State    v,    Johnson,     7     Blackf. 

the  examination,    a    charge    that    he  (Ind.)  49. 

swore   falsely   in   regard    to    property  Louisiana.  —  State    v.    Maxwell,    28 

previously  owned    by    him   does    not  La.   Ann.   361;    State  v.  Jean,  42  La. 

sufficiently  show  the  materiality  of  the  Ann.  946. 

testimony,  unless  it  is  also  alleged  that  Massachusetts.  —  Com.    v,    McCarty, 

such  property  was  owned  by  him,  in  152  Mass.  577. 

the  county,  at  the  time  of  his  examina-  Michigan,  —  Flint     v.      People,     35 

tion.     State  v,  Cunningham,  116  Ind.  Mich.  491. 

209.  Mississippi,  —  Lea  v.  State,  64  Miss. 

Teetimonj  BefSnre  Tax  AiseiBort.  —  An  278. 

indictment  which  alleges  that  the  de-  Nebraska. — Gandy  v.  State,  23  Neb. 

fendant  testified  falsely  upon  an  inves-  436. 

ligation  before  a  board  of  equalization.  New  Mexico,  — Territory  v.  Lock- 
that  he  had  no  other  property  on  the  hart,  8  N.  Mex.  523. 
first  day  of  April  than  that  included  Ne7v  York,  —  People  v.  Burroughs, 
in  his  tax  lisc  given  to  the  assessor,  is  i  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
defective  unless  it  also  shows  that  he  211;  People  v,  Grimshaw,  33  Hun  (N. 
was  a  resident  of  the  county  on  such  y.)  505. 

first  day  of  April,  or  that,  having  be-  North  Carolina,  —  State  v,  Davis,  69 

come  a  resident  subsequently,  he  had  N.  Car.  495. 

not  been  assessed  on  the  same  prop-  Ohio,  —  Dilcher  v.  State,  39  Ohio  St. 

erty  in  another  state  or  county.     State  130. 

V,  Wood,  no  Ind.  82.  Oklahoma,  —  Rich  r.  U.  S.,   r  Okla, 

In  Statatorj  (MBmie  of  Falie  Swearing.  354. 

—  In  Kentucky  the  statute  provides  for  Texas,  —  Washington    v.    State.    22 

the  punishment  of  any  person  who,  on  Tex.  App.  26;    Sisk  v.  State,  28  Tex., 

any  subject  concerning  which  he  can  App.   432;    Cravey  v.  State,   33  Tex. 

be  legally  sworn,  shall  swear  that  which  Crim.  Rep.  557;  Adanis  v.  State.  (Tex. 

is  false.    Under  this  statute  false  swear-  Crim.  App.   1895)  29  S.   W   Rep.  270; 

ing  may  be  punished  whether  the  mat-  Scott  v.  State,  35  Tex.  Crim.  Rep.  11. 

ter  was   material  or  not.     But  an  in-  Vermont.  —  State  v.  Magoon,  37  Vt. 

dictment  is  insufficient  where  it  merely  122. 

alleges  that  the  defendant  falsely  swore  England.  —  Reg.  v.  Bennett,  3  C.  & 
before  the  grand  jury  that  he  did  not  K.  124;  Reg.  v,  Scott,  a  Q.  B.  Div.  4x5; 
drive  a  certain  surrey  on  a  certain  Rex  v,  Dowlin,  5  T.  R.  311. 
night,  unless  it  also  shows  that  the  General  Allegation  Bometimei  Insnft- 
driving  of  the  surrey  was  in  some  dent.  —  But  on  the  ground  that  a  gen- 
manner    connected    with  the   ofifense  eral  allegation  of  materiality  consti- 
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the  second  is  to  aver  in  the  indictment  facts  which  render  the 
materiality  of  the  testimony  clearly  apparent.*  And  in  general 
an  averment  of  materiality  by  either  one  of  these  methods  will 
be  held  sufficient.* 

3.  IniBiateriality  Apparent  on  Face  of  Indictment  —  If  it  clearly 
appears  from  the  facts  set  forth  in  the  indictment  that  the  testi- 
mony could  not  have  been  material  to  the  issue,  this  defect  is  not 
remedied  by  a  general  allegation  that  it  was  material.* 

tutes  a  conclusion  of  law,  and  is  not,  Huckeby,  87  Mo.  414;  State  z^.  Powers,. 

properly  speaking,  an  avertable  fact,  it  136  Mo.  194. 

has  been  held  by  some  authorities  that  New  Jersey,  —  State  v,  Dayton,  23  N. 

such  an  allegation  is  not  sufficient,  and  J.  L.  49;    State  v,  Voorhis,  52  N.  J.  L.. 

that  it  is  necessary  distinctly  to  aver  351. 

what  was  the  subject  of  inquiry  in  the  New  York,  —  Campbell  v.  People,  8. 

original  action,  in  order  to  show  mate-  Wend.  (N.  Y.)  636;    People  v,  Ostran-. 

riality.     Conner  v.  Com.,  2  Va.  Cas.  dcr,  64  Hun  (N.  Y.)  335. 

30;  Slate  V,  Bowlus,  3  Heisk.  (Tenn.)  29.  North    Carolina,  —  State   v.   Groves,. 

Upon  an  indictment  for  perjury  in  Busb.  L.  (N.  Car.)  402. 

denying  the  execution  of  a  note  in  suit,  Ohio,  —  Dilcher  v.  State,  39  Ohio  St. 

an  averment  that  the  defendant  made  130. 

the  execution  of  the  note  a  material  Oregon,  —  State  v,  Witham,  6  Oregoik 

issue,  or  that  it  then  and  there  became  366. 

material     to     inquire    and    ascertain  Vermont,  —  State   v.   Smith,   63    Vt.^ 

whether  he  did  execute  it.  only  states  201;  State  v.  Clogston,  63  Vt.  215. 

a  legal  conclusion,  and  is  insufficient.  A  Oen«ral  Allegation  of  Materiality  Iii 

State  V,  Shanks,  66  Mo.  560.  Hot  Heceeiary  in  an  indictment  contain- 

It  Must  Appear  from  Allegations  on  ing  averments  that  the  actfon  was. 
the  Face  of  the  Indictment  that  the  testi-  against  the  defendant  and  another  for 
mony  wa?^  material.  It  should  be  money  had  and  received  by  the  def end- 
alleged  that  in  a  certain  trial  or  issue  antfor  the  useof  one  H.;  that  the  issue- 
(describing  it)  it  became  and  was  ma-  was  whether  the  defendant  had  so  re-u 
terial,  etc.  The  court  can  then  judge  ceived  the  money;  and  that  he  swore- 
for  itself^  whether  it  was  material.  A  he  had  not,  when  in  fact  he  knew  that 
mere  general  statement  to  that  effect  be  had.  State  v,  Nees,  47  Ark.  553. 
is  not  sufficient.  State  v.  Holden,  48  ETidenoe  to  ProTO  an  Alibi.  —  Where 
Mo.  93;  State  v.  Keel,  54  Mo.  182;  the  alleged  false  testimony  consisted  of 
State  V.  Wall,  9  Yerg.  (Tenn.)  347.  evidence  tending  to  prove  an  alibi  for 

1.  Arkansas,  —  State     v,     Nees,    47  one  on  trial  for  felony,  it  was  held  that 

Ark.  553.  its    materiality    sufficiently    appeared 

California,  —  People    v,    Kelly,     59  without  a  direct  avc^rment,  although 

Cal.  372;    People  v,  Lem  You,  97  Cal.  the  testimony  given  did  not  necessarily 

224.  preclude  the  presence  of  the  accused  at 

Indiana,  —  State  %>.  Hall,  7  Blackf.  the  place  of  the  crime.     Galloway  v^ 

(Ind.)  25;    Sute  v,  Johnson,  7  Blackf.  State,  29  Ind.  442. 

(Ind.)  49;    Hendricks  v.  State,  26  Ind.  8.  King  v.  State,  103  Ga.  263;  Pol- 

493;  Galloway  v.  State,  29  Ind.  442.  lard  v.  People,  69  111.  148;  Hendricks. 

Iowa,  —  State    v,    Cunningham,    66  r/.  State,  26  Ind.  493;  Stale  v.  Voorhis, 

Iowa  94.  52   N.   J.    L.  351;    Wood  v.  People,  3 

Louisiana,  —  State  v,  Gonsoulin,  42  Thomp.  &  C.  (N.  Y.y5o6;  State  v.  Mc- 

La.  Ann.  579;  State  v.  Schlessinger,  38  Cone,  59  Vt.  117;  Partain  v.  State,  22 

La.  Ann.  564.  Tex.   App.    100;    U.   S.   v.  Cowing,  4 

Massachusetts,  —  Com.    v,    Johns,    6  Cranch  (C.  C.)  613;  Com.  v.    Pollard, 

Gray  (Mass.)  274;   Com.  v,  McCarty,  12  Met.  (Mass.).  225. 

152  Mass.  577.  8.  The  testimony  should  be  alleged 

Mississippi,  —  Lea  v.  State,  64  Miss,  to  have  been  material,  but  even  if  so 

278.  alleged,  the  indictment  will  be  bad  if 

Missouri,  —  State    v.    Biebusch,    32  it  shows  on  its  face  that  said  testimony 

Mo.  276;  State  t/.  Marshall,  47  Mo.  378;  was  not  nihatorial   to  the  issue  in  the 

State   V.   Cave,  81   Mo.  450;   State  v,  case  ia  which  ii  was  given,  and  had  no* 
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4.  Kateriality  of  Affidavits.  —  Where  the  testimony  alleged  to- 
be  false  is  in  the  form  of  an  affidavit,  the  indictment  generally^ 
sets  out  the  affidavit  in  fuBc  verba.  Where  this  is  the  case  the 
materiality  of  the  affidavit  will  generally  appear  from  the  facts 
stated  therein,  and  it  becomes  unnecessary  to  charge  generally 
that  it  was  material.^ 

6.  In  Ex  Parte  Proceedings.  —  Where  the  proceeding  in  which 
it  is  alleged  that  the  false  testimony  was  given  was  of  an  ex  parte 
nature,  it  may  be  alleged  that  it  then  and  there  became  material 
to  him  (the  accused)  to  take  the  said  oath.* 

6.  An  Essential  Element  of  the  Crime.  —  Although  many  of  the 
common-law  requirements  in  regard  to  indictments  for  perjury^ 
have  been  dispensed  with  by  modern  statutes,  it  is  still  absolutely 
essential  that  the  materiality  of  the  testimony  should  appear ;  * 
and  where  this  is  not  made  apparent  by  either  of  the  methods  of 
pleading  mentioned  above,  the  indictment  will  be  held  fatally 
defective.* 

tendency  whatever  to  affect  or  influence  certain  indictment,  then  and  there  de- 

the  judgment  of  the  court  or   jury,  pending  against  him  for  murder,  and 

State  V.  Smith,  40  Kan.  631;  People  v,  that  at  and  upon  the  trial  it  then  and 

Brilliant,  58  Cal.  214;  Com.  v,  Farley,  there  became  and  was  made  a  material 

Thach.  Crim.  Cas.  (Mass.)  654;  People  question   whether,   etc.,   is    sufficient. 

V,  Gaige,  26  Mich.  30;   State  v,  Ela,  91  Rex  v,  Dowlin,  5  T.  R.  311. 

Me.  309;  State  v.  Sutton,  147  Ind.  158;  Trial  for    Assault   and   Battery, — 

Weaver  v.  State,  34  Tex,  Crim.  Rep.  Where  perjury  was  assigned  upon  tes- 

554;  State  V,  Bailey,  34  Mo.  350;  Rob-  timony  given  by  the  defendant  on  the 

erts  V,  People,  99  111.  275.  trial  of  an  action  for  assault  and  bat- 

1.  In   an   indictment  for  making  a  tery,    the    allegations    were   that  the 

false  affidavit  it  is  sufficient  if  the  ma-  question    became     material    whether 

teriality  appears  from  the  facts  or  doc-  the  accused  was  witU  the  defendant  in 

uments    set    forth    therein.    State    v,  the  assault  case  on   a  certain   nighty 

Marshall,  47  Mo.  378.  whether  said  defendant  then  assaulted 

Where  the  perjury  is  assigned  upon  the  accused;  and  whether  the  accused 

an  affidavit  mside  to  procure  a  marriage  had    sworn    to    that    fact  before    the 

license,  and  the  indictment  80  states,  a  mayor.     The  indictment  was  held  to 

general  averment  of  materiality  is  un-  be  sufficient.    Johnson  v.  State,  76  Ga. 

necessary.     The  fact  is  sufficiently  evi-  790. 

dent.     People  v,   Kelly,   59  Cal.  372;  Illegal       Voting,  —  An      indictment 

State  V.  Floto,  81  Md.  600.     But  that  it  which  alleged  that  at  an  election  held 

is  necessary  to  allege  expressly  that  in  pursuance  of  law  a  person  made  an 

the  affidavit  was  material,  see  State  v,  offer  to  vote,  and  his  vote  on  challenge 

Hopper,  133  Ind.  460;  State  v,  Ander-  was  rejected,  and  thereupon  it  became 

son,  103  Ind.  170.  material  that    the    defendant    should 

8.  Stofer  v.  State,  3  W.  Va.  692.  make  an  affidavit  that  the  person  so 

8.  See  supra^  IX.  i.  In  General,  offering  to  vote  was  a  resident  of  the 

4.  SniHoient  ATermentioflCateriaUty —  election  precinct,  and  that  he  did  make 

Trial  for  Arson,  —  An  indictment  for  and  swear  to  such  an  affidavit,  has  been 

perjury  on    a  trial    for  arson   which  held  good.    Johnson  v.  People,  94  111. 

alleges  that  the  defendant  falsely  swore  505.    See  to  the  same  effect  State  v, 

that  he  saw  the  defendant  take  shav-  Hopper,  133  Ind.  460. 

ings  and  light  them  beside  the  house  Examination  of  Insolvent,  —  The  stat^ 

which  was  burned,  sufficiently  states  utes  of  Massachusetts  provide  for  the 

the  materiality  of  the  issue.     State  v,  examination  of  an  insolvent  after  he 

Cave,  81  Mo.  450.  has  made  a  proposal  to  his  creditors 

Trial  for  Murder, -^  An  indictment  for  a  composition.     Where  perjury  is 

which  avers  that  at  a  certain  court  K.  assigned  upon  testimony  given  on  such 

was  in  due  form  of  law  tried  upon  a  an  examination,  an  indictment  which. 
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» 

X.  Time  akd  Plaob  —  1.  In  OeneraL  —  The  indictment  for  per- 
jury should  charge  when  and  where  the  offense  was  committed. 
The  time  and  place  will  generally  appear  with  sufficient  certainty 

alleges  that  the  insolvent  made  false  diccmenc  for  perjury  which  charges  one 
answers  to  the  question  whether  he  with  making  a  false  affidavit  to  a  re- 
had  checks  cashed  and  received  money  turn  of  his  taxable  property  to  a  town 
on  them  two  days  before  he  began  assessor  is  fatally  defective  if  it  does 
insolvency  proceedings  sufficiently  not  allege  that  the  (own  was  vested 
shows  that  the  inquiry  was  materia],  with  power  to  appoint  an  assessor  and 
although  it  is  not  alleged  that  the  levy  taxes,  or  that  the  accused  was  a 
checks  and  money  were  of  any  value  resident  of  the  town,  or  that  there  was 
or  belonged  to  the  insolvent.  Com.  v,  any  law  requiring  him  to  make  the 
McCarty,  152  Mass.  577.  affidavit.     Slate  v.  Crumb,  68  Mo.  206. 

Ownership  of  Cow,  —  The  following  Where  it  is  charged  that  the  defend- 
allegation  has  been  held  sufficient:  ant  committed  perjury  upon  an  exam- 
That  '*  it  then  and  there  became  and  ination  concerning  his  taxable  prop- 
was  a  material  question  to  know  erty,  an  indictment  is  bad  if  it  fails  to 
whether  in  the  year  1882  the  cow  form-  allege  that  the  property  concerning 
ing  the  subject-matter  of  said  suit  bore  which  the  examination  was  had  was 
the  brand  of  one  G.,"  and  that  (he  de-  assessable.  State  v.  Cunningham,  66 
fendant  falsely  swore  that  it  did  not  Iowa  94. 

bear  such  a  brand.     State  v,  Gonsoulin,  Affidavit    for     Continuance,  —  In    a 

42  La.  Ann.  579.  prosecution  for  perjury  on  an  affidavit 

Insolvent  *s  Inventory.  —  The  Penal  to  obtain  a  continuance,  the  court  said: 
Code  of  California^  §  123,  provides  that  '*  The  indictment  should  have  con- 
in  a  prosecution  for  perjury  it  is  suffi-  tained  an  averment  that  a  cause  was 
cient  to  show  that  the  false  statement  pending  in  the  court;  that  an  applica- 
might  have  been  used  to  affect  the  pro-  tion  for  its  continuance  had  been 
ceeding  in  which  it  was  made.  Under  made;  and  that  on  the  hearing  of  that 
this  section  an  allegation  that  an  agree-  motion  the  affidavit  was  material;  and 
ment  was  entered  into  between  an  in-  then  have  shown  what  facts  sworn  to 
solvent  and  one  of  his  creditors,  in  in  the  affidavit  were  false,  and  assign 
pursuance  of  which  the  creditor  named  the  perjury.  It  not  appearing  from  the 
was  omitted  from  the  insolvent's  in-  indictment  that  an  application  for  a 
ventory,  to  which  the  insolvent  after-  continuance  was  made,  and  that  the 
wards  swore  as  *'  just  and  true,"  is  affidavit  was  material  on  such  applica- 
good.     People  v,  Naylor,  82  Cal.  607.  tion,  it  was  defective  and  should  have 

For    Further   Illustrations    of    aver-  been  quashed."     Morrell  v.  People,  32 

ments  of  materiality  held  to  be  sufficient  111.  499. 

see    Mason     v.    State,    55    Ark.    529;  Credit  on  Promissory  Note,  —  Where 

Stefani  v.   State,    124  Ind.  3;  State  v,  the  perjury  is  charged  to  have  been 

Sutton,  147  Ind.  158;  Shaffer  v.  State,  committed  by   giving  testimony  in  a 

87  Md.  124;  Deckard  v.  State,  38  Md.  cause  wherein  it  was  a  material  ques- 

186;  Com.  V,  Flynn,  3*  Cush.  (Mass.)  tion  whether  the  said  A.  had  entered  a 

525;    Com.   V,  Johns,  6  Gray  (Mass.)  credit  of  forty  dollars  on  the  promissory 

274;    Com.  V,  Wright,  166  Mass.  174;  note  then  and  there  in  controversy,  the 

State  V,  Powers,  136  Mo.  194;  Finch  v,  false  testimony  was  set  out  in  the  fol- 

U.  S.,  I  Okla.  396;  Johnson  v.  State,  lowing  terms:    **  The  credit  on   said 

34  Tex.  Crim.  Rep.  555;  Fry  v.  State,  note  was  twentydollars,  when,  in  truth 

36  Tex.  Crim.  Rep.  582;  Fitch  t/.  Com.,  and  fact,  it  was  forty  dollars."     This 

92   Va.   824;    U.  S.  v,    Nickerson,   17  averment   was  held   to    be    defective. 

How.  (U.  S.)  204.  State  v.  Thrift,  30  Ind.  2H.     See  also 

Insnffloient  Avermenti  of  Materiality.  Slate  v.  Chandler,  42  Vt.  446. 

—  The  following  averment  is  bad:  that  Affidavit  to  Dissolve  Injunction,  —  An 

"  it  became  and  was  material  to  ascer-  indictment  for  perjury  alleged  that  the 

tain  the  truth  of  the  matter  hereinafter  defendants  made  a   false   affidavit  in 

alleged   to    have   been   sworn   to  and  order  to  dissolve  an  injunction  and  that 

stated  by  the  said  G.  upon  his  oath."  the  statement  contained  therein  would 

Reg.  V.  Goodfellow,  i  C.  &  M.  569,  41  have  been  material  on  the  hearing  of  a 

£.  C.  L.  310.  motion  to  dissolve,  but  it  did  not  aver 

Return  of  Taxable  Property,  —  An  in-  that  the  injunction  had  been  awarded, 
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Tiau  ud  PlMt.  PERJUR  Y.      Time  of  Administration  of  Oath. 

if  the  court  in  which  the  false  oath  was  taken  is  named  and  the 
term  of  the  court  at  which  it  was  administered  is  specified.* 

2.  Time  of  Administration  of  Oath.  —  Whether  or  not  the  court 
before  which  the  oath  was  taken  had  authority  to  administer  it 
sometimes  depends  on  the  time  of  its  administration.  In  such 
cases  the  allegation  of  time  becomes  material;*  and  there  are 

or  that  the  averments  of  the  affidavit  with   precision,   and    sometimes    not. 

were  material  otherwise  than  on  a  mo-  Rex  v,  Aylett«  i  T.  R.  63.     And  see  in 

tion  to  dissolve.     It  was  held  that  the  general  article  Indictments,  Informa- 

roaieriality  of   the  testimony  did  not  tions,  and   Complaints,   vol.  10,  pp. 

sufficiently  appear,  and  that  the  indict-  511,  520  et  seq, 

ment  was  insufficient.     Com.  v.  Wood,  "At  tho  April  Term  of  the  H.  Cirenit 

13  Pa.  Co.  Ct.  Rep.  477.  Court,  in  the  year  1867,**  has  been  held 

Homestead    Proceeding,  —  Where     a  a  good  averment.     The  terms  of  the 

false  oath  was  made  in  a  proceeding  of  Circuit  Court  are  fixed  by  statute,  and 

'*  final   homestead   proof,"   an   indict-  therefore  the  date  is  ascertainable.     It 

ment  which  states  the  beginning  of  a  is   only    necessary  to  show   that  the 

party's  residence  to  have  been  in  a  cer-  crime  was  committed  within  the  stat- 

tain  year  must  also  aver  that  this  year  ute  of  limitations.     State  v.  Thrift,  30 

was  the  beginning  of  the  ^ntry,  other-  Ind.  211. 

wise  it  is  demurrable.     U.  S.  r.  Single-  "Then    and    There."  —  In    State    v, 

ton,  54  Fed.  Rep.  488.  Schultz,  57  Ind.  19,  the  following  aver- 

Contest  of  Will,  —  Where  perjury  was  ment  was  held  sufficient:  '*  Before  ihe 

assigned  upon  testimony  given  upon  board  of  commissioners  of  said  county, 

the  contest  of  a   will,  an  indictment  in  a  proceeding  then  and  there  had." 

which  charged  that  the  defendant  in  The  county  and  the  day  and  year  hav- 

the  contest  of  a  willin  which  I.  was  the  ing  been    previously   mentioned,    the 

contestant  procured  one  N.  to  swear  meaning    of    the   words    **  then    and 

falsely  that  she,  the  said  N.,  was  the  there  "   is   plain.      And   these    words 

wife   of   the   testator,  was  insufficient  need  not  always  be  used  conjunctively, 

since  it  did  not  allege  the  material  fact.  If  both  are  used  in  the  same  paragraph 

appearing  elsewhere  in  the  record,  that  of    the     indictment    it     is     sufficient 

I.  and  N.  were  the  same  person.     Peo-  although  they  are  not  used  together, 

pie  7/.  Ross,  103  Cal.  425.  State  v,  Thibodaux,  49  La.  Ann.  15. 

Testimony  Before  Grand  Jury,  —  An  "  Before  a  Jnry  in  the  C.  Cirooit  Court," 

allegation  that  the  accused  testified  be-  in    a    prosecution    against    a    person 

fore  the  grand  jury  that  he  had  not  named,  for  an  oflense  named,  **  then 

stated  at  a  specified  time  and  place  to  being  tried  before  a  jury,*'   has  been 

certain     parties     that    he  knew   who  held  sufficiently    to    state    the    place 

struck  a  third  person  is  not  sufficient,  where    the    perjury   was    committed. 

Agar  V,  State,  29  Tex.  App.  605.  Com.  v.  Kane,  92  Ky.  457. 

For  Further  Illustrations  of  Insufficient  State  and  County.  —From  an  allega- 

Averments  of  Materiality^  see  Marvin  v,  tion  that  the  oath  was  administered  in 

State,  53  Ark.  395;  Com.  v,  Byron,  14  Boone  Circuit  Court,  in  Boone  county. 

Gray  (Mass.)  31:   Brooks  v.  State,  29  in  the  state  of  Indiana,  it  sufficiently 

Tex.   App.  582;    Dorrs  v.  State,  (Tex.  appears    that    it    was    taken    in    said 

Crim.   App.   1897)  40  S.   W.  Rep.  311;  county  and   in   the  state  of  Indiana. 

Higgins    V.    State,  (Tex.  Crim.  App.  State  v.  Walls,  54  Ind.  407. 

18^)  43  S.  W.  Rep.  IOI2;  Weaver  v,  S.  In  State  v,  Plummer,  50  Me.  217, 

State,  34  Tex.  Crim.  Rep.  554;  Martin  the  allegation  as  to   jurisdiction  was 

7'.  State,  33  Tex.  Crim.  Rep.  317;  Mad-  that  an  issue  was  pending  before  a  ref- 

dox  V,  State,  28  Tex.  App.  533;  State  eree  on  April  25,  1857,  and  that  **  here- 

V.  Collins,  62  Vt.  195;  State  v.  Smith,  3  tofore,  to  wit,"  on  March  25,  1857,  the 

Wash.  14;  U.  S.  V.  Bedgood,  49  Fed.  accused  committed  perjury,  etc.     This 

Rep.  54;  Rex  v,  Nicholl,  i  B.  &  Ad.  allegation  was  held  to  be  insufficient, 

21,  20  E.  C.   L.  336;  Reg.  V.  Cutts,  4  since  it  did  not  appear  with  certainty 

Cox.  C.  C.  435;  Reg.  v,  Bartholomew,  therefrom  that  at   the   time  when  the 

I  C.  &  K.  366,  47  E.  C.  L.  366.  offense  was   charged  the  court  which 

1.  The  Time  and  Plaee  Are  Sometimei  administered    the    oath,    and    before 

Xaterial  and  necessary  to  be  alleged  which  the  testimony  was  given,  had 
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Time  and  Place.                            PERJUR  V,  Pleading  and  Proot 

some  authorities  which  hold  that  the  particular  day  on  which  the 
false  swearing  was  committed  must  be  alleged  in  all  cases.* 

3.  Yarianoe  Between  Pleading  and  Proo£  —  By  the  weight  of 
authority,  a  variance  between  the  day  charged  in  the  indictment 
as  that  on  which  the  testimony  was  given  and  the  day  proved  on 
the  trial  is  immaterial.* 

jurisdiction    of    the    matter    then    on  subsequent  instead  of  an  anterior  time, 

trial.  Richey  v.  Com.,  8i  Ky.  524. 

Palie    Swearing    Before    Aseeieor. —  1.  When  perjury  is  assigned  on  testi- 

Where    a    township   assessor    is    not  mony  before  a  grand  jury,  the  indict- 

authorized  to  enter  upon  the  duties  of  ment  must  state  a  day  certain  on  which 

his  office  before  a  certain  time  after  his  the  offense  was  committed.     State  v. 

election,  an  allegation  that  A.  commit-  Offutt,  4  Rlackf.  (Ind.)  355.     But  see 

ted  perjury  by  swearing  falsely  before  People  v.  Hoag,  2  Park.  Cr.   Rep.  (N. 

the  assessor  previously  to  that  time  is  Y.  Oyer  &  T.  Ct.)  9. 

bad,  since  the  assessor  had  no  authority  The  time  on  which  the  perjury  was 

to  administer  the  oath.    State  v,  Phip-  committed  must  be  directly  laid,  and 

pen,  62  Iowa  55.  to  lay  it  on  the  '* da>  of  Septem- 

LegislatiYe  dimmlttee. — An  allegation  ber,   1891,"   is  insufficient     U.  S.  v, 

that  the  defendant  swore  falsely  before  Law,    50    Fed.    Rep.    9x5.    See    also 

a  committee  appointed  by  resolution  of  Rhodes  v.  Com.,  78  Va.  692. 

the  legislature  to  investigate  charges  The  Indictment  fflxonld  Allege  the  Timei 

of  bribery,  on  a  date  previous  to  that  although  it  is   not    always  necessary 

when  the  resolution  went  into  effect,  that  it  should  be  proven  exactly  as  laid, 

was  held  to  be  bad.    Com.  v.  Hillen-  "  Heretofore,  to  wit,  the  Supreme  J udi- 

brand.  96  Ky.  407.  cial  Court  begun  and  holden  at  Ma- 

Before   Grand    Jnry.  —  An    averment  chiad,    within    and    for    the    county 

that  the  grand  jury  was  charged  and  of  Washington  aforesaid,  on  the  first 

sworn  on  December  6th,  1873,  and  that  Tuesday  of  January,  in  the  year  of  our 

it  "  became  and  was  a  material  ques-  Lord  one  thousand  eight  hundred  and 

tion  whether  within  one  year  next  pre-  eighty-six,"  does  not  fix  the  time  of  the 

cedingsaid6thdayof  December,  1874,"  commission  of  the  offense  with  suffi- 

etc,  is  inconsistent  and  repugnant,  and  cient  certainty.     State  v,  Fenlason,  79 

the  indictment  is  defective.     State  v.  Me.  117.     And  see  State  v.  Corson,  59 

Hamilton.  65  Mo.  667.  Me.  137.     But  the  fact  that  the  particu- 

Qnalification  d  Bole.  —  Where  an  in-  lar  day  is  stated  in  the  concluding  part 

dictroent  assigned  perjury  on  testimony  of  the  indictment,  and  not  in  the  body 

contained  in  a  deposition  it  was  alleged  thereof,  does  not  render  the  indictment 

that  the  oath  was  administered  by  the  bad.    Jackson  v.  State,  i  Ind.  184. 

commissioner  on   a  day  specified,  he  Qronnd    for    Arrest   of   Judgment. — 

'*  being  then  and  there  a  justice  of  the  Where  the  indictment  did  not  state  the 

peace  "  and  "  duly  authorized  by  law  day  upon  which  the  trial  took  place, 

to  administer  said  oath.*'     But  it  also  and  on  which  the  affidavit  was  sworn, 

alleged  that  the  commissioner  was  ap  the  court  arrested  the  judgment.     It  is 

pointed  by  the  court  at  a  term  thereof  not  sufficient  merely  to  state  the  day 

subsequent  to  the  day  specified  as  that  on  which  the  indictment  in  the  action 

on  which  the  oath  was  administered,  in  which  perjury  was  committed  was 

It  was  held,  however,  that  since  the  found.     U.  S.  v.  Bowman,  2  Wash.  (U. 

commissioner    did     not     derive     his  S.)  328. 

authority  to  administer  the  oath  from  8.  Com.   v.   Soper,    133    Mass.    393; 

his  appointment  by  the  court,  the  aver-  Keator  v.  People,  32  Mich.  484.;  Lucas 

ment  of  his  appointment  was  not  de-  v.  State,  27  Tex.  App.  322;  Wood  v, 

scriptive,   and   might  be    rejected  as  People,  3  Thomp.  &  C.  (N.  Y.)  506. 

surplusage.    State  v,  Langley,  34  N.  Charge  Hot  Bated  on  a  Matter  of  Beoord. 

H.  529.  — Where  an  indictment  for  perjury  ac- 

Immaterial  Error.  —  If  the  indictment  curately  describes  the  trial  of  the  orig- 

properly  alleges  the  date  of  the  offense  inal  issue,  the  parties  to  it,  the  court  in 

it  may  be  good  although  the  matter  on  which  it  took  place,  and  the  term  and 

account  of  which  the  offense  was  com-  the  time  at  which  it  was  tried,  a  vari- 

mitted  is  alleged  to  have  occurred  at  a  ance  of  one  day  is  not  material,  where 
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4.  In  the  County.  —  In  regard  to  place,  it  is  sufficient  to  aver 
that  the  offense  was  committed  anywhere  within  the  county.* 

XL  LffSTBircTlOirs.  —  The  jury  may  be  instructed  as  to  the 
meaning  of  the  words  ''wilfully"  and  "knowingly,"  •  and  also 
concerning  the  regularity  of  the  proceedings  in  which  the  false 
testimony  was  given,*  and  the  competency  and  sufficiency  of  the 
evidence.* 

the  charge  is  not  based  upon  any  mat-  village  of  S.  and  stated  the  court  at 

ter  of  record   or  other  written   docu-  which  it  was  committed  to  have  been 

ment.     Matthews  v.  U.  S.,  i6i  U.  S.  held  in  the  township  of  K.  (in  which 

500.     But  if  the  charge  ojf  perjury  is  the  village  of  S.  was  situated)  it  was 

based  upon  a  matter  of  record  or  other  held  to  be  sufficient.    The  court  would 

written  document,  it  is  necessary  that  take  judicial  notice  of  the  fact  that  the 

the  time  when  the  offense  was  com-  village  of  S.  was  situated  in  the  town 

mitted  should  be  stated  correctly.     U.  of  K.    Wood  v.  People,  i  Hun  (N.  Y.) 

S.  V,  Law,  50  Fed.  Rep.  915;  Dill  v.  381.    See  also  Com.  v.  Alden,  14  Mass. 

People,  19  Colo.  469.  388. 

Erroneous  ATerment  Treated  as  Bnrpliii-  %.  In  Texas  the  jury  should   be  in- 

nge.  —  In  a  prosecution  for  perjury  the  structed  as  to  the  legal  significance  of 

affidavit  alleged  the  perjury  to  have  the  word  '*  wilfully."    Steber  v.  State, 

been  committed  on  the  trial  of  a  certain  23  Tex.  App.  176. 

action  on  September  26, 1893.    The  in-  Instroetions  Invading  Provinoe  of  Jury. 

formation  alleged  that  the  action  was  —  Where  perjury  is  assigned  upon  an 

pending  September  26,  1889,  and  that  affidavit  made  by  the  accused  concern 

the  perjury  was  committed  at  the  trial  ing  the  residence  for  voting  purposes 

of  the  action,  September  26,  1893.     It  of  a  third  person  the  court  should  not 

was  held  that  the  allegation  as  to  when  instruct  the  jury  that  certain  declara- 

the    action    was     pending    might    be  tions  which  the  voter  made  to  the  ac- 

treated  as    surplusage,   and  that  the  cused  gave  no  such  knowledge  as  the 

affidavit  and  information  were  not  re-  law   required    upon   which   to  enable 

pugnant.     Smith  r/.  State,  145  Ind.  176.  the  accused  to  base  an  affidavit  as  to  the 

An  Inoorreot  Allegation  of  the  date  voter's  residence.    Such  an  instruction 

when  the  term  commenced  or  the  trial  invades  the  province  of  the  jury   by 

took  place  has  been  held  to  be  fatal,  telling  it  that  the  evidence  is  inade- 

State  V,  Lewis,  93  N.  Car.  581;  U.  S.  v,  quate  to  create  an  honest  belief  in  the 

McNeal,  I  Gall.  (U.  S.)  387.  accused.    Johnson   v.   People,   94  111. 

Charging  Wrong  Term  of  Conrt.  —  1 1  is  505. 
still  necessary  to  allege  in  what  court  3.  Organisation  of  Chrand  Jory. — Where 
or  before  whom  the  oath  was  taken,  the  court  in  its  charge  has  already  in« 
and  an  indictment  which  charges  the  structed  the  jury  that  in  order  to  con- 
perjury  as  of  the  wrong  term  of  the  vict  it  must  find  that  there  was  a  dul> 
court  IS  defective.  State  v,  Lewis,  93  organized  grand  jury  in  session,  a  re 
N.  Car.  581.  f usal  to  charge  further  that  at  the  time 

1.  Case  V,    People,   6  Abb.  N.  Cas.  of    the    alleged    perjury    nine    ^rand 

(N.  Y.  Supreme  Ct.)  151;  State  v.  With-  jurors  must  have  been  present  is  not 

erow,  3  Murph.  (N.  Car.)  153.  erroneous.      Chase     v.     State.    (Tex. 

In  State  v.  Hopper,  133  Ind.  460,  it  Crim.  App.  1894)  28  S.  W.  Rep.  952. 

was  held  that  the  indictment  was  not  4.  Kitchen   v.   State,   26   Tex.  App. 

bad  although  the  venue  of  the  affidavit  165;    State  v,  Wakefield,  73  Mo.   549; 

on   which   the    perjury   was  assigned  State  v.  Williams,  30  Mo.  364. 

was  defective.     Since   the  indictment  Oironmstantial  Evldenoe — Texas,  —  A 

alleged  that  the  affidavit  was  made  in  charge  that  the  defendant  can  be  con- 

the  proper  state  and  county,  and  since  victed  on  circumstantial  evidence  alone 

the  place  where  it  was  signed  could  not  is  error,  where  only  one  witness  has 

affect    the    question    of    its    truth    or  testified  directly  to  the  falsity  of  the 

falsity,  the  specific  allegation  of  place  defendant's  statement.    Kemp  t^.  State, 

was  not  necessary.  28  Tex.  App.  519. 

PreoiseLoealityinOoiuityVot  Xaterial.  In  Indiana  the  following  instruction 

—  Where  the  indictment  charged  the  has  been  held  erroneous:  **  It  is  neces- 

perjury  to  have  been  committed  in  the  sary  that  the  jury  shall  be  satisfied  be- 
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Where  an  Indletment  OenUini  Sewal  OooAts,  the  court  in  its  charge 
may  submit  those  counts  which  are  material  and  omit  the  others ; 
and  a  number  of  counts  may  be  submitted  in  the  same  charge.* 

How  the  Oath  Wai  Adminiitered  in  a  given  case  is  for  the  jury  to 
decide.* 

The  ]Caterialit7  ef  the  TeitimoBy  alleged  to  be  false  is  a  question  for 
the  court.' 

Xn.  The  Tebdigt.  —  The  verdict  must  correspond  with  the 
indictment,*  but  one  good  assignment  of  perjury  will  support  a 

yond    a    reasonable    doubt    that    the  Cothran  v.  State,  39  Miss.  541 ;  Gordon 

defendant  was  sworn  before  giving  the  v.  State,  48  N.  J.  L.  611;  Stanley  v.  U. 

evidence  on  which  he  is  charged  with  S.,  i  Olcla.  356;  Peters  v,  U.  S.,  2  Okla. 

having  committed  perjury;  but  it  being  138. 

the   uniform  rule  and  custom  in  the  A  Charge  Which  Defines '*  Xateriality  of 

courts  to  administer  oaths  to  witnesses  Teitimony/'  and  instructs  the  jury  to 

before  they  testify,  you  will  be  justified  find  for  or  against  the  defendant  ac- 

in    finding    that    the    defendant    was  cording  as  it  may  determine  that  the 

sworn  on  less  evidence  than  would  be  facts  are  within  or  without  that  defini- 

necessary  to  establish  a  fact  of  a  differ-  tion,  is  erroneous.     Such  a  charge  in 

ent  character,  not  occurring  according  reality  submits  the  whole  question  of 

to  any  fixed  rule  or  custom."   Hitesman  materiality  to  the  jury.       People    v. 

V.  State,  48  Ind.  473.  Lem  You,  97  Cal.  224. 

Instanoei  ef  Ernmeoos  Imtrnotloa.  —  Kized  Qneetieii  ef  Law  and  Feet.  —  It 

An  instruction  to  the  effect  that  the  is  ordinarily  for  the  judge  and  not  for 

defendant  could  not  be  convicted  un-  the  jury  to  pass  upon  the  materiality 

less  he  was  proved  to  have  sworn  to  of  the   false  testimony,  but  like  any 

every   fact    alleged  was  properly  re-  other  question  of  law  it  may  be  so 

fused,   since  it  required  the  state  to  mingled  with  fact  that  it  becomes  nec- 

prove  too  much.    State  v.   Day,   100  essary  for  the  court  to  submit  it  to  the 

Mo.  242.  jury  with  proper  instructions.     Foster 

In  a  prosecution  for  perjury  the  v.  State,  32  Tex.  Crim.  Rep.  39;  Wash- 
record  of  the  action  in  which  perjury  ington  v.  State,  23  Tex.  App.  236. 
was  assigned  was  introduced  in  evi-  In  Lonlsiana  a  defendant  has  the  right 
dence,  and  it  was  apparent  therefrom  to  have  the  question  of  materiality  sub- 
that  the  jury  in  that  action  must  have  mitted  to  the  jury,  although  it  is  the 
disregarded  the  testimony  of  the  de-  duty  of  the  judge  to  charge  as  to  the 
fendant  which  was  alleged  to  be  false.  law  applicable  to  the  case.  State  v. 
Under  these  circumstances,  however,  Spencer,  45  La.  Ann.  i. 
an  instruction  that  the  jury  might  give  Harailen  Error.  —  If  the  question  of 
to  the  verdict  in  the  case  in  which  the  materiality  is  left  to  the  jury,  and  its 
defendant  was  alleged  to  have  commit-  verdict  determines  the  question  as  the 
ted  the  perjury  such  consideration  as  court  should  have  instructed  it,  the 
they  thought  it  entitled  to,  was  held  to  error  is  not  fatal.  Montgomery  r. 
be  erroneous.  U.  S.  v.  Burkhardt,  31  State,  (Tex.  Crim.  App.  1897)  40  S.  W. 
Fed.  Rep.  141.  Rep.  805;  State  v.  Lewis.  10  Kan.  157. 

1.  McCord     V,    State,   83    Ga.    521;  4.  Where  the  indictment  assigns  the 

Dorrs  v.  State,  Tex.  Crim.  App.  1897)  perjury  as  committed  before  A.,  a  ver- 

40  S.  W.  Rep.  311;  Donohoe  v   State,  diet  of "  guilty  of  perjury  before  T.  and 

14  Tex.  App.  638:    Sisk  v.  State.   28  A."  is  bad.     Sute  v.  Mayson,  3  Brev. 

Tex.  App.  432.  (S.  Car.)  284. 

8.  People  V.  McCaffrey,  75  Mich.  115.  Where   perjury  is  assigned  on  the 

3.  Nelson    v.    State,    32    Ark.    192;  oath  of  the  defendant  that  he  did  not 

State  V.  Nees,  47  Ark.  553;  People  v.  execute  a  certain  deed,  a  special  ver- 

Clementshaw,   59  Cal.  385;   Peoples,  diet  finding  that  the  defendant  is  guilty 

Ah  Sing,  95  Cal.  659;  People  v.  Lem  of  perjury  in  denying  his  signature  is 

You,  97  Cal.  224;  State  v.  Cay  wood,  bad.    A  deed  may  be  executed  without 

?6  Iowa    367;    State  v.   Swafford,   98  signing  it.     State  v.  Avcra,  Term  (N. 

owa  362;  Stale  r.  Lewis,  10  Kan.  157;  Car.)  237. 
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general  verdict  of  guilty,  although  other  assignments  contained 
in  the  indictment  are  defective.* 

1.  De  Bernie  v.  State  19  Ala.  23;  fendant  cannot  be  convicted  on  proof 
Marvin  V.  State,  53  Ark.  395;  Com.  of  the  falsity  of  other  sutements  there- 
to. McLaughlin,  122  Ma8».  449;  Com.  v,  in.  Butler  v.  State,  (Tex.  Crim.  App. 
Johns,  6  Gray  (Mass.)  274;  State  z/.  1896)  38  S.  W.  Rep.  46. 
Ulize,  III  Mo.  464:  State  v,  Blaisdell,  ConTictien  under  One  Count.  —  In  Har- 
5^  N.  H.  328;  Wood  V,  People,  3  ris  v.  People,  64  N.  Y.  148,  the  indici- 
Thomp.  &  C.  (N.  Y.)  506;  Adellberger  ment  contained  two  counts,  the  first 
V.  State,  (Tex.  Crim.  App.  1897)  39  S.  charging  perjury  in  giving  oral  testi- 
W.  Rep.  103.  mony  before  the  fire  commissioner,  and 

Withdraind  of  BefiMtiye  Anifnniente.  the  other  charging  perjury  in  swearing 

<—  The  court,  if  so  requested,  should  to  an  affidavit  containing  in  substance 

withdraw   the    defective  assignments  the    same    matter,    before    the    same 

from   the    consideration  of  the  jury,  officer.     Under  these  circumstances  a 

Wood  V,  People.  59  N.  Y.  117.  verdict  of  *'  not  guilty  under  the  first 

If  an  Indictment  Anifnu  Peijnry  on  count "   and  '*  guilty  under  the  sec- 

SpeciAc  Statementf  in  an  affidavit  the  de-  ond  "  was  held  not  to  be  inconsistent. 

851  Volume  XVI. 


PERPETUATION   OF  TESTIMONY. 
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DtiaitlMi.       PERPETUATION  OF  TESTIMONY.  Billi. 

CROSS-REFERENCES. 

As  to  Bills  de  Bene  Esse,  see  article  BILLS  DE  BENE  ESSE, 
vol  3,  p.  329. 
Examination  of  Parties  Before  Trial,  see  article  EXAMINA- 
TION OF  PARTIES  BEFORE  TRIAL,  vol.  8,  p.  35. 
And  see  in  general  article  DEPOSITIONS. 

L  DlTliriTlOir.  —  Perpetuation  of  testimony  is  the  act  by  which 
testimony  is  reduced  to  writing  as  prescribed  by  law,  so  that  the 
same  may  be  read  in  evidence  in  some  suit  or  legal  proceeding  to 
be  thereafter  instituted.* 

IL  Bills  to  Psbpituati  TxsTixorr  —  1.  Daflnitioit  — A  bill  to 
perpetuate  testimony  is  a  bill  in  equity,  filed  in  order  to  procure 
the  testimony  of  witnesses  to  be  taken  as  to  some  matter  not  at 
the  time  before  the  courts,  but  which  is  likely  at  some  future  time 
to  be  in  litigation.* 

1.  Bouv.  Law  Diet.,  tit.  Perpetuating  sion  to  take  testimony  de  bene  esse  and 

Testimony.  a  suit  to  perpetuate  testimony.     2  Dan. 

8.  Black's  Law  Diet,,  lit.  Bill  to  Per-  Ch.   Pr.  955;  2  Sto.  Eq.  Tur.,   §  1513; 

petuate  Testimony.  Angell  v,  Angell,  i  Sim.  h,  S.  83.     The 

Orig^.  —  Bills  both  to  take  testimony  former  is  granted  only  in  aid  of  a  suit 

^  ^if/f^ /jj-^  and  to  perpetuate  testimony  pending,  in   which   it    is  presumable 

have  their  origin  in  an  order  of  the  that  the  rights  in  issue  will  be  speedily 

Court  of  Chancery  passed  during  the  determined;  and  there,  to  induce  the 

reign  of  Philip  and  Mary.     Booker  v,  court  to  interfere,  the  risk  of  losing  the 

Booker,  20  Ga.  777.  testimony  must  be  imminent,  as  from 

IMrtingiilihed  from  BUI  of  Discovery.  —  the  old  age,  infirmity,  or  expected  re- 

A  bill  to  perpetuate  testimony  is  not  a  moval  of  the  witness,  or  where  there  is 

bill  of  discovery  in  the  strict  technical  only  one  witness  to  a  material  fact, 

sense  of  the  term.     A  bill  of  discovery  Commissions  de  bene  esse  and  for  the 

must  be  in  aid  of  proceedings  pending,  examination     of     witnesses    resident 

or  about  to  be  instituted,  but  the  exist-  abroad    are    not  issued   now  by   this 

ence  of  such   proceedings    would    be  court,  except  in  aid  of  its  own  suits, 

fatal  to  a  bill  to  perpetuate  testimony,  the  state  constitution  having  vested  in 

EUice  z/.  Roupell,  32  Beav.  308.  the  courts  of  law  the  same  power  in 

Cannot  Be  Conyerted  into  BUI  of  Diseoy-  suits  there  pending.     Bills  to  perpetu- 

ery.  —  A  bill  to  perpetuate  testimony  ate    testimony    proceed,    not    on    the 

cannot  by   amendment  be    converted  ground  of  imminent  risk  of  loss  before 

into  a  bill  of  discovery.     Ellice  v.  Rou-  a  pending  suit  can  reach  a  trial,  but 

pell,  32  Beav.  308.  on  the  ground  that  the  party  not  being 

IMitingaiihedfirom  Bill  de  Bene  Esse. —  in  a  situation  to  bring  his  title  to  a 

A  bill  to  perpetuate  testimony  is  dis-  trial,  his  evidence  may  be  lost  through 

tinguished  irom  a  bill  de  bene  esse  in  lapse  of  time,  a  risk  affecting  all  evi- 

that  the  right  to  maintain  the  former  dence,  irrespective  of  any  particular 

does  not  depend  upon  the  condition  of  condition  of  a  witness.    The  right  to 

the  witness,  such  as  old  age  and  in-  this  relief,  therefore,  does  not  depend 

firmity,  but    upon   the   power  of  the  upon  the  condition  of  the  witness,  but 

party  to  have  his  rights  immediately  upon  the  situation  of  the  party  and  his 

investigated.      Hall  v.  Stout,  4  Del.  power  to  bring  his  rights  to  an  imme- 

Ch.  269.     In  this  case  the  court  said:  di ate  investigation." 

*'  The  allegation  in  the  bill,  as  to  old  In   Georgia  it    has    been   held    that 

age  and  infirmity  of  the  witnesses,  is  every  bill  to  take  testimony  de  bene  esse 

immaterial,  and  the  denial  and  even  is  a  bill  to  perpetuate  testimony,  and 

disproof  of  it  can  have  no  effect.     The  every  bill  to  perpetuate  testimony  is  a 

distinction  was  well  taken  by  the  com-  bill  to  take  testimony  de  bene  esse,  and 

plainant's  solicitor  between  a  commis-  that  the  evidence  thus  taken  cannot  be 
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2.  Ifatnra.  —  A  bill  to  perpetuate  testimony  is  in  its  nature  an 
original  bill  not  for  relief,*  and  a  bill  of  this  character  should  not 
join  a  prayer  for  relief,*  since  such  joinder  will  render  the  bill 
multifarious.' 

3.  Pnrpose.  —  The  object  of  a  bill  to  perpetuate  testimony  is  to 
preserve  material  evidence  for  future  use,  or,  in  some  instances, 
to  prevent  litigation.*  On  such  a  bill  equity  decides  no  rights, 
but  simply  assists  a  court  of  law  in  doing  so  by  preserving 
testimony.* 

4.  Whan  Lies  —  Snliijoot-lCatter  Likely  to  Be  Litigrated.  —  The  sole 
object  of  a  bill  to  perpetuate  testimony  being  to  preserve  material 
testimony  which  might  otherwise  be  lost,  a  bill  for  such  purpose 
will  lie  only  where  the  subject-matter  is  likely  to  be  litigated  in 
the  future,  but  cannot  be  made  the  subject  of  immediate  judicial 
investigation.* 

read  at  the  hearing  or  trial  if  the  wit-  of    testimony.     But    see    Commercial 

ness  be  alive  and  capable  of  examina*  Mut.    Ins.   do.   v,   McLoon,    14  Allen 

tion.     Booker  v.  Booker,  20  Ga.  777.  (Mass.)  351. 

1.  I  Greenleaf  on  Evidence,  g  325 ;  Bill  for  DisooTory  and  to  Perpetuate  Tao- 

Terome     t/.    Jerome,     5    Conn.     35a;  tlmony.  —  But  it  has  been  held  that  a 

Vaughan  v,  Fitzgerald,  I  Sch.  &  Lei.  court  will  entertain  a  bill  for  discovery 

316;  Rose  r.  Gannel,  3  Atk.  439.     See  and  to  perpetuate  evidence  in  aid  of 

also  infra,  II.  10.  Hearing,  the  defense  to  an  action  at  law  on  a 

A  Departure  firom  Ordinary  Method. —  contract.    Jerome  v.  Jerome,  5  Conn. 

In   Booker  v,  Booker,  20  Ga.  777,  it  is  352;   Long^eld  v.  Aubrey,  i  Hog.  300. 

said  that  a  bill  to  perpetuate  testimony  See  also  Ellice  v,  Roupell,   32   Beav. 

is    a    departure    from    the    ordinary  308,  for  query  as  to  whether  a  prayer 

method,  and   that  the  court  has  laid  for  the  perpetuation  of  testimony  and 

down  strict  rules  in  regard  thereto  in  for  discovery  can  be  united  in  one  bill, 

order  to  prevent  its  abusive  use  and  to  BiU  to  Perpetuate  Tettiinony  and  to  Be- 

protect  the  rights  of  parties.  moye  Cloud  upon  Title.  —  And   in   Cle- 

Decree  Granting  Prayer  FinaL  —  A  de-  land  v.  Casgrain,  92  Mich.  139,  it  was 

cree  granting  the  prayer  of  a  bill  to  held  that  a  bill  is  not  multifarious  in 

perpetuate  testimony  and  appointing  asking  to  have  testimony  in  regard  to 

commissioners  to  take  such  testimony  a  title  perpetuated  and  to  have  cloud 

is  a  final  decree  which  may  be  reviewed  upon  such  title  removed, 

on  a  writ  of  error.    Jerome  v,  Jerome,  Effect  of    Prayer  that    Tectiniony   Be 

5  Conn.  356.  Taken  de  Bene  Esie.  —  Where  a  bill  sets 

8.  Jerome   v,  Jerome,  5  Conn.  352;  forth  all  the  facts  necessary  to  entitle 

Vaughan  v,  Fitzgerald,  I  Sch.  &  Lef.  a  party  to  an  order  to  perpetuate  the 

316;  Rose  V,  Gannel,  3  Atk.  439.  testimony  of  a  witness,  the  fact  that  he 

"  That  the  bill  is  not  legally  sustain-  has   prayed   that   the   testimony  may 

able  cannot  be  questioned,  as  it  unites  be  taken  de  bene  esse  does  not  change 

distinct    subjects    which    cannot    be  its  distinctive  character.      Booker   7k 

joined  in  the  same  application.     It  is  Booker,  20  Ga.  777. 

a  bill  for  the  perpetuation  of  testimony  4.  Rapalje  &  Lawrence's  Law  Diet., 

and   for    relief.      These  subjects    are  tit.  Bill  to  Perpetuate  Testimony;  An- 

perfectly  distinct  in  their  features,  in  gell  v,  Angell,  i  Sim.  ^  S.  83;    Teale 

the  grounds  upon  which  they  may  be  v.  Teale,  i  Sim.  &  S.  385. 

sustained,  and  in  their  final  causes,  and  5.  Smith  z^.  Turner,  4  Ired.  Eq.  (N. 

it  is  an   unquestionable  rule  that  they  Car.)  433. 

cannot  be   united   in  the  same  bill."  A  bill  to  perpetuate  testimony  will 

Jerome  v,  Jerome,  5  Conn.  352.  not  be  entertained  by  a  court  of  equitv 

3.  JEltidi  L.   Ins.   Co.   v.   Smith,   73  touching  a  subject  of  its  own  jurisdic- 

Fed.    Rep.  318,  wherein   it   was  held  tion.     Smith  r/.  Turner,  4  Ired.  Eq.  (N. 

that  a  bill  to  cancel  a  policy  of  insur-  Car.)  433. 

ance  would  be  dismissed  if  it  also  con-  6.  2  Story's  Eq.  Jur.,  g  1508;  Booker 

tained  a  demand  for  the  perpetuation  v,  Booker,  20  Ga.  777;  Hall  v.  Stout,  4. 
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Teitimoiiy  in  Danger  of  Being  Loet  —  It  is  also  essential  to  the  main- 
tenance  of  the  bill  that  there  be  testimony  in  existence  which  is 
in  danger  of  being  lost  before  the  matter  to  which  it  relates  can 
be  brought  to  trial.*  These  bills  do  not  proceed  on  the  ground  of 
imminent  risk  of  loss  before  a  pending  suit  can  reach  a  trial,  as 
do  commissions  de  bene  esse,  but  on  the  ground  that  a  party  not 
being  in  a  situation  to  bring  his  title  to  a  trial,  his  evidence  may 
be  lost  through  lapse  of  time,  a  risk  affecting  all  evidence  irre- 
spective of  any  particular  condition  of  a  witness.* 

Del.  Ch.  269;    New  York,  etc..  Coffee  of  those  witnesses,  althou)i(h  no  suit  is 

Polishing  Co.  v.  New  York  Coffee  Pol-  depending;  for,  it  may  be,  a  man's  an- 

ishing  Co.,  9  Fed.  Rep.  578;  Parry  v.  tagonist  only  waits  for  the  death  of 

Rogers,  i  Vern.  441;  Angell  v.  Angell,  some  of  them  to  begin  his  suit.    This 

I  Sim.  &  S.  83;    Ellice  v,  Roupeli,  32  is  most  frequent  when  lands  are  de- 

Beav.  299.  vised  by  will  away  from  the  heir  at 

To  Deinriyo  a  Party  of  This  Belief  it  law;  and  the  devisee,  in  order  to  per- 

must  appear  that  it  lies  in  his  own  petuate  the  testimony  of  the  witnesses 

power,  and  not  in  the  option  of  his  ad-  to  such  will,  exhibits  a  bill  in  chancery 

versary,  to  bring  the  title  to  a  present  against  the  heir,  and  sets  forth  the  will 

judicial  investigation.     Hall  v.  Stout,  verbatim  therein,  suggesting  that  the 

4  Del.  Ch.  269.  heir  is  inclined  to  dispute  its  validity; 

A  bill  to  perpetuate  testimony  relat-  and  then,  the  defendant  having  an- 
ing  to  a  matter  which  is  the  subject  of  swered,  they  proceed  to  issue  as  in 
an  existing  suit  against  the  plaintiff  other  cases,  and  examine  the  wit- 
is  demurrable,  although  the  plaintiff  nesses  to  the  will;  after  which  the 
could  not  himself  have  made  such  cause  is  at  an  end,  without  proceeding 
matter  a  subject  of  present  judicial  in-  to  any  decree,  no  relief  being  prayed 
vestigation.  Spencer  v.  Peek,  L.  R.  3  by  the  bill,  but  the  heir  is  entitled  to 
Eq.  415.  his  costs,  even  though  he  contest  the 

i.  **  The  jurisdiction  which  courts  of  will.  This  is  what  is  usually  meant 
equity  exercise  to  perpetuate  testimony  by  proving  a  will  in  chancery.'* 
is  open  to  great  objections;  first,  it  3  Black.  Com.  450. 
leads  to  a  trial  on  written  depositions,  8.  Hall  v.  Stout,  4  Del.  Ch.  269. 
which  is  much  less  favorable  to  the  '*  The  course  which  this  court  always 
cause  of  truth  than  the  viva  voce  ex-  adopts,  in  bills  to  perpetuate  testi- 
amination  of  witnesses.  But  what  is  mony,  is  very  simple  and  straightfor- 
still  more  important,  inasmuch  as  ward.  Where  a  person  files  such  a  bill 
those  written  depositions  can  never  be  raising  an  issue  which  can  be  tried  at 
used  until  after  the  death  of  the  wit-  once  at  law,  this  court  holds  that  it  is 
nesses,  and  are  not,  indeed,  published  not  a  proper  case  for  a  bill  to  perpetu- 
till  after  the  death  of  the  witnesses,  it  ate  testimony;  on  the  contrary,  as  the 
follows,  whatever  perjury  may  have  evidence  when  taken  cannot  be  used  if 
been  committed  in  those  depositions,  it  the  witnesses  are  alive,  and  as  the  de- 
must  necessarily  go  unpunished.  And  positions  are  sealed  up  and  can  only  be 
this  testimony  has  therefore  this  in-  used  when  the  case  arises  hereafter, 
firmity,  that  it  is  not  given  under  the  it  would  be  idle  for  this  court,  when 
sanction  of  the  penalties  which  the  the  question  might  be  tried  at  once, 
general  policy  of  the  law  imposes  upon  and  the  witnesses  themselves  might  be 
the  crime  of  perjury.  It  is  for  these  examined,  to  perpetuate  their  testi- 
reasons  that  courts  of  equity  do  not  mony.  If  the  case  depends  solely 
entertain  bills  to  perpetuate  testimony  upon  the  testimony  of  one  witness,  or 
generally  for  the  purpose  of  being  used  of  witnesses  who  were  verjr  old,  then 
upon  future  occasion,  unless  where  it  the  court  allows  that  person  to  be  ex- 
is  absolutely  necessary  to  prevent  a  amined  de  bene  esse  without  the  neces- 
failure  of  justice."  Angell  v,  Angell,  sity  of  a  bill  to  perpetuate  testimony. 
I  Sim.  &  S.  83.  But  where  a  person  m  possession  of  an 

'*  If  witnesses  to  a  disputable  fact  estate   hears  that  another  intends  to 

are  old  and  infirm,  it  is  very  usual  to  impeach  his  title,  upon  the  ground  that 

file  a  bill  to  perpetuate  the  testimony  the  title  deed  by  which  he  holds  the 

855  Volume  XVI. 


mil  to  PERPETUA  TION  OF  TESTIMONY.      p«ptta«i«. 

imptdiaMt  of  Trying  Cmo  at  Law.  —  In  order  to  sustain  a  bill  to  per- 
petuate testimony  it  should  appear  that  the  complainant  is  under 
an  impediment  of  trying  the  case  at  law. ' 

Vatvo  of  Tltlo  or  dalfli.  —  The  bill  will  lie  without  regard  to 
whether  the  title  or  claim  is  to  real  estate,  or  personal  property, 
or  to  mere  personal  demands,  or  to  whether  the  testimony  is  to 
be  used  in  support  of  an  action,  or  as  matter  of  defense  to 
repel  it.* 

Pnblio  and  Private  Ponaltioo.  —  The  bill  will  lie  not  only  in  cases  of 
a  private  penalty  or  forfeiture,  without  waiving  it,  where  it  may 
be  waived,  but  also  in  cases  of  public  penalties,'  and  in  this 

estate  is  a  forgery,  then,  as  the  person  the  complainant  from  the  risk  to  his 

in  possession  can  take  no  step  to  estab-  title,  even  as  to  the  house  for  which 

lish  his  title,  and  as  the  person  out  of  the  ejectment  is  brought,  for,  however 

possession  will  not  bring  an  ejectment  probable  that  the  action  will  reach  a 

against  him   until  his    witnesses  are  trial,  this  cannot  be  certain  to  the  com- 

dead,  it  has  always  been  held  that  the  plainant.    Were  a  commission  to  per- 

person  in  possession  may  file  a  bill  to  petuate    this    testimony    to    be     now 

perpetuate  the  testimony  of  his  own  refused  because  that  action  is  pending, 

witnesses,  in  order  to  frustrate  the  de-  the    defendants    might,    immediately 

sign  of  the  person  who  delays  bringing  and  before  a  commission  could  issue 

forward  his  case  until   the   witnesses  from  the  Superior  Court,  discontinue 

who  can  speak  to   the   truth  of   the  the  ejectment  and  leave  the  complain- 

defense  are  no  longer  in  existence."  ant  precisely  where  he  was  at  the  filing 

Ellice  V.  Roupell,  32  Beav.  299.  of   his  bill,  and  so  ioties  quoties.     To 

STidonoo  of  Titlo  to  Land. —  Where  the  deprive  the  complainant  of  this  relief 

plaintiff  was  in  possession  of  lands  of  it    must    appear    to  rest  in   his   own 

ills  deceased  wife,  claiming  as  tenant  power,  and  not  at  all  in  the  option  of 

by  curtesy,  it  was  held  that  he  was  en-  his  adversary,   whether  to   bring   the 

titled  to  a  bill  to  perpetuate  evidence  title  to  a   present  judicial   investiga- 

of  his  title  resting  exclusively  in  the  tion.    This    is   the  clear  principle  of 

knowledge  of  two  witnesses,  notwith-  the    two    leading    authorities    before 

standing  the  heirs  at  law  were  contest-  cited.*' 

Ing  his  title  and  had  brought  eject-  1.  In  Parry  v,  Rogers,  i  Vern.  441,  it 
ment,  and  although  the  witnesses  were  is  held  that  a  man  cannot  bring  a  bill  to 
neither  aged  nor  infirm.  Hall  v.  Stout,  examine  witnesses  in  perpetuam  ret 
4  Del.  Ch.  269.  In  this  case  the  court  mentor iam  to  establish  his  title  until  he 
said:  "  The  complainant,  at  the  filing  has  made  it  good  by  a  verdict  at  law, 
of  his  bill,  was  in  the  exact  situation  if  he  is  under  no  impediment  of  trying 
entitling  a  party  to  the  relief  sought  by  his  title  cases  at  law.  In  this  case  the 
the  bill.  He  was  in  possession  of  bill  was  to  examine  witnesses  touching 
lands  of  his  deceased  wife,  claiming  to  the  title  of  certain  lands  in  the  bill 
hold  as  tenant  by  the  curtesy.  This  mentioned.  The  defendant  demurred 
was  unquestionably  a  sufficient  interest  because  there  was  no  impediment  that 
to  be  protected.  Evidence  material  to  hindered  the  plaintiff  from  trying  his 
his  title  rested  in  the  exclusive  knowl-  right  at  law,  and  that  he  had  not  ob- 
edge  of  two  witnesses;  and  being  him-  tained  any  verdict  in  affirmation  of  his 
self  in  possession,  it  was  not  In  his  pretended  title,  and  the  demurrer  was 
power  to  bring  the  title  to  a  trial  at  allowed.  And  see  generally  supra^  2. 
law  under  immediate  judicial  investi-  Nature;  3.  Purpose  ;  infra,  7.  e,  Neces- 
gation,  so  as  to  secure  the  evidence  sity  for  Perpetuation. 
against  loss  by  the  death  of  these  wit-  8.  Suffolk  v.  Green,  i  Atk.  450. 
nesses.  These  are  the  grounds  of  this  3.  Suffolk  v.  Green,  i  Atk.  450.  In 
sort  of  relief.  Dorset  v.  Glrdler,  Pre.  this  case  it  was  held  that  a  plaintiff  is 
Ch.  531:  Angell  v.  Angell,  i  Sim.  &  S.  entitled  to  perpetuate  the  testimony  of 
83;  2  Sto.  Eq.  Jur.,  §  1508.  The  bring-  witnesses  to  a  usurious  contract,  not- 
ing of  the  ejectment  by  the  defendants  withstanding  his  not  offering  by  the 
after  the  bill  was  filed  does  not  relieve  bill  to  pay. 
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regard  it  differs  from  a  bill  of  discovery.* 

AlUr  JwdgMOTt  —  A  bill  to  perpetuate  testimony  will  not,  how- 
ever, lie  after  judgment  to  perpetuate  testimony  which  might  be 
lost  by  the  death  or  absence  of  the  witnesses  in  the  event  of  the 
reversal  of  the  judgment  and  a  new  trial.* 

6.  Who  May  Maintain  —  p«noa  int«re«M.  —  A  bill  to  perpetuate 
testimony  may  be  maintained  by  any  one  interested  in  the  sub- 
ject-matter concerning  which  the  testimony  is  desired  to  be 
perpetuated.' 

Minnto  or  Diitut  Intoroft.  —  It  is  perfectly  immaterial  how  minute 
the  interest  may  be,  or  how  distant  the  possibility  of  the  pos- 
session of  that  interest,  if  it  is  a  present  interest.*  A  mere  con- 
tingency, on  the  other  hand,  however  near  and  valuable,  if  the 
party  has  not  by  virtue  of  it  an  estate,  is  not  sufficient.* 

1.  Store's  Eq.  Jur.,  §  1509.  traversed  the  inquisition,  and  the  rec- 

8.  McCfoll  V,  Sun  Mut.  Ins.  Co.,  34  ord  was  sent  to  the  Queen's  Bench. 

N.  Y.  Super.  Ct.  310.  The  court  held  that  the    depositions 

S.  Angell  V.  Angell,  i  Sim.  &  S.  89;  taken    under    this    commission    were 

Booker  v,    Booker,   20  Ga.   777.     See  taken  in  a  proceeding  substantially  the 

also  Hall  v.  Stout,  4  Del.  Ch.  21^,  same,  and  were  admissible,  the  wit- 

And  Oonyerselj  to  sustain  the  bill  the  nesses  being  out  of  the  jurisdiction  of 

complainant  must  have  an  interest  in  the  court.     De   Bode's  Case,  8  Q.  B. 

the  thing  in  relation  to  which  the  test!-  208,  55  E.  C.  L.  208. 

mony  is  to   be  taken.     May  v.  Arm-  4.  Allan   v.   Allan,  15   Ves.  Jr.  135; 

strong,  3  T.  J.  Marsh.  (Ky.)  260.  Dursley  v,  Fitzhardinge,  6  Ves.  Jr.  251; 

Proof  of  Wm.  ~  In  Bechinall  v.  Ax-  Belfast    v.    Chichester,   2  Jac.   &   W. 

nold,  I  Vern.  354,  it  was  held  that  the  451. 

devisee  shall  not  examine  witnesses  in  **A  present  interest,  the  enjoyment 

perpetuam  ret  mem0riam  to  prove  a  will  of  which  may  depend  upon  the  most 

against  a    purchaser  without    notice,  remote  and  improbable  contingency,  is 

till  the  will  has  been  established  by  a  nevertheless  a  present  estate;  and,  as 

verdict  at  law.  in  the  case  upon  Lord  Berkeley's  will, 

Ttngllih  Stototoi.  —  According  to  the  though  the  interest  may,  with  refer- 

statute  5  and  6  Vict.,  c.  69,  any  person  ence  to  the  chance,  be  worth  nothing, 

who  would,  under  the  circumstances  yet  it  is  in  contemplation  of  law  an  es- 

alleged  to  exist,  become  entitled  upon  tate  and  interest.       Allan  v.  Allan,  15 

the  happening  of  any  future  event  to  Ves.  Jr.  130. 

any  honor,  title,  dignity,  or  office,  or  6.  Allan  r.  Allan,   T5  Ves.  Jr.    130, 

to  any  estate  or  interest  in  any  prop-  in  which  it  was  held  that  a  mere  con- 

ert^,   real  or   personal,   the    right   or  tingenry,  however  near  and  valuable 

claim    to    which    cannot    by    him  be  (with  the  exception  of  the  case  of  a 

brought  to  trial  before  the  happening  wager),  the  expectation  of  issue  in  tail, 

of  such  event,  shall  be  entitled  to  file  a  heir  apparent,  or  next  of  kin  of  a  luna- 

bill  in  chancery  to  perpetuate  any  tes-  tic,  is  not  sufficient  to  maintain   the 

timony    which    may    be   material   for  bill.     And  see  Dursley  v,  Fitzhardinge, 

establishing  such  claim  or  right.    See  6  Ves.  Jr.  251;   Sack vill  z^.  Ay le worth, 

Starkie  on  Ev.  (loth  ed.)  428.  i  Vern.  105. 

Before  this  statute,  upon  petition  of  Szooptioii  la  Caio  of  Contraet  Upon  Bz- 

righta  commission  issued,  and  an  in-  poetatioii.  —  In  Dursley  t/.  Fitzhardinge, 

quiry   was  thereupon   found    and  re-  6  Ves.  Jr.  260,  it  was  held  that  though 

turned  to  chancery.     Before  any  other  the  heir  apparent  or  next  of  kin  could 

proceedings  the  suppliant  filed  a  bill  not,  in  the  case  put,  maintain  a  bill, 

against  the  attorney-general   to    per-  yet  if  they  had  entered  into  any  con- 

petuate   testimony,   reciting  the   peti-  tract  with  respect  to  their  expectations 

tion,  and  a  commission  to    examine  and  possibilities,  they  might  upon  the 

witnesses  issued  thereon  ex  parte^  the  ground  of  that  contract  maintain  a  bill 

crown  declining  to  join.    The  crown  to  perpetuate  the  evidence. 
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Intereft  Hot  GapAble  of  Bolng  Immediatoly  Barrod.  —  In  order  that  a  party 
may  maintain  such  a  bill  his  interest  must  be  one  which  cannot 
be  immediately  barred  by  the  defendant,  since  to  grant  the  bill 
in  such  a  case  would  be  a  useless  exercise  of  the  power  of  the 
court.* 

Oat  of  or  in  PoMaition.  —  If  the  plaintiff  has  no  present  right  of 
action  he  may  maintain  the  bill,  whether  out  of  possession  or  in 
possession.* 

Either  the  Plaintiff  or  the  Defendant  in  equity  may  maintain  such  bill.' 
But  the  bill  will  not  lie  at  the  suit  of  the  defendant  in  a  pending 
action.* 

6.  Againflt  Whom  Liei.  —  The  defendant  in  a  bill  to  perpetuate 
testimony  should  be  one  who  claims  an  interest  in  the  thing  or 
subject-matter  about  which  it  is  desired  to  peri>etuate  testimony.* 

7.  Averments  of  Bill — a.  In  General.  — A  bill  to  perpetuate 
testimony  should  state  on  its  face  every  matter  which  is  necessary 
to  entitle  the  complainant  to  the  remedy  sought.* 

b.  Subject-Matter.  —  The  bill  should  in  the  first  place  state 
and  describe  the  subject-matter  touching  which  the  plaintiff  is 
desirous    of   having  the   evidence    perpetuated.''      The   matter 

1,  Dursley   v,  Fitzhardinge,  6  Ves.  their  interest,  the  reason  why  suit  can- 

Jr.  260.  not  be  instituted,  the  subject-matter  of 

8.  Booker  v.  Booker,  20  Ga.  777,  the  controversy  and  the  proof  they  pro- 
wherein  it  was  held  that  a  person  in  pose  to  make,  the  interest  or  the  duty 
possession  of  property  in  respect  to  of  the  defendants  to  contest  the  right 
which  he  apprehends  a  suit  is  not  the  or  title,  the  ground  of  necessity  for 
only  person  who  may  file  a  bill  to  per-  perpetuating  the  evidence.*'  Booker 
petuate  testimony,  but  that  any  person  '  v.  Booker,  20  Ga.  777. 
whose  rights  are  likely  to  be  endan-  7.  Mitf.  £q.  PI.  51,  52;  Cresset  v, 
gered  by  the  loss  of  evidence,  and  Mitton,  i  Ves.  Jr.  449. 
when  it  is  not  the  fault  of  such  person  Facts  in  Pais.  —  If  the  object  of  a  bill 
that  the  facts  cannot  be  investigated  at  is  to  perpetuate  the  evidence  of  wit- 
law,  may  have  this  remedy;  but  his  nesses  as  to  facts  in  pais  ^  it  is  not  suffi- 
bill  must  state  all  the  facts  necessary  cient  to  state  generally  that  they  can 
to  entitle  him  to  it.  Compare  2  Story  give  evidence  to  certain  facts,  but  the 
£q.  Jur.,  ^  1513.  bill  must  state  specially  what  those  facts 

3.  Angell  v.  Angell,  i  Sim.  &  S.  83.  are.     Knight  v.  Knight,  4  Madd.  10. 

4.  Spencer  z/.  Peek,  L.  R.  3  Eq.  415.  Deed  to  Beal  Estate.  —  If  the  object  is 
In  this  case  the  court  held  that  a  bill  to  to  perpetuate  the  testimony  of  wit- 
perpetuate  testimony  relating  to  a  mat-  nesses  to  a  deed  of  real  estate,  the  deed 
ter  which  is  the  subject  of  an  existing  should  be  properly  described  and  the 
suit  against  the  plaintiff  is  demurrable,  names  of  the  witnesses  who  are  to 
although  the  plaintiff  himself  could  not  prove  the  same  should  be  set  forth, 
have  made  such  matter  the  subject  of  Mason  v.  Goodburne,  Finch  391 ; 
present  judicial  investigation.  Smith  v.  Turner,  4  Ired.  Eq.  (N.  Car.) 

5.  May  v.  Armstrong,  3  J.  J.  Marsh.  433. 

(Ky.)  260.     See  also  Dursley  v.   Fitz-  Witnan   te    Will.  — Where  the    biU 

hardinge,  6  Ves.  Ir.  260.  seeks  to  perpetuate  testimony  of  wit- 

Bona  Fide  Pnrdaaier.  —  Such  bill  will  nesses  to  a  will,  it  is  not  only  advis- 

lie  against  a  ^^»<7y?</^  purchaser.     Durs-  able,   but  the  better  practice,   to  set 

ley   V,    Fitzhardinge,   6  Ves.   Jr.  264;  forth  in  the  bill  the  whole  will  in  hac 

Gordon  v.  Close,  2  Bro.  P.  C.  473,  477,  verba.     Wyatt  Pr.  Reg.  74;  Story's  Eq. 

479.  PI.,  §  305. 

6.  *' The  bill  should  state  every  mat-  Supplemental  BilL — Upon  a  bill  to 
ter  which  is  necessary  to  entitle  the  perpetuate  testimony,  the  examination 
complainants  to  this  remedy;  to  wit,  of  witnesses  having   been   completed 
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touching  which  the  plaintiff  is  desirous  of  giving  evidence  must 
be  shown  in  order  that  it  may  point  the  proper  interrogatories  on 
both  sides  to  the  true  merits  of  the  controversy.  * 

c.  Plaintiff's  Interest.  —  Since  the  plaintiff  cannot  main- 
tain a  bill  to  perpetuate  testimony  unless  he  has  some  interest,* 
his  bill  must  show  that  he  has  some  interest  in  the  subject-matter 
which  is  not  capable  of  being  barred  by  the  defendant,^  and 
which  may  be  injured  if  the  testimony  in  support  thereof  be  lost.* 
The  title  of  the  plaintiff  should  be  plainly  and  succinctly  stated, 
and  that  with  certainty  as  to  material  facts,  and  as  to  the  time, 
place,  manner,  and  other  incidents.* 

d.  Defendant's  Interest.  —  A  bill  to  perpetuate  testimony 
should  show  either  that  the  defendant  has  or  pretends  to  have  a 
title  or  that  he  claims  an  interest  sufficient  to  contest  the  title  of 
the  plaintiff  in  the  subject-matter.* 

e.  Necessity  for  Perpetuation.  —  Since  a  bill  of  this  kind 
will  not  be  sustained  if  the  plaintiff  can  make  the  matter  the  sub- 
ject of  an  immediate  judicial  investigation,  as  there  is  then  no 
ground  for  the  desired  perpetuation,^ it  must  set  out  the  ground 

and  the  commission  closed,  the  plain-  was  held  that  where  a  bill,  brought  to 

tiff  cannot  file  a  supplemental  bill  to  perpetuate    testimony    regarding  the 

perpetuate  the  testimony  of  witnesses,  title  of  the  plaintiff  to  a  tract  of  land, 

on  the  ground  of  facts  discovered  since  stated  that  A  B  conveyed  to  the  plain- 

the  filing  of  the  original  bill,  without  tiff,  and  that    the    plaintiff  thereupon 

stating  what  those  facts  are.     Knight  executed  and  delivered  to  said  A  B  a 

V,  Knight,  4  Madd.  lo.  lease  of  the  premises  during  his  life 

1.  Mason  v,  Goodburne,  Finch  391;  and  determinable  on  his  death,  with- 

Smith  V.  Atty.-Gen.,  generally  cited  in  out  stating  what  species  of  estate  and 

Dursley  V.  Fitzhardinge,  6Ves.  Jr.  260.  quantity  of  interest  were  granted    or 

Care  should  always  be  taken  in  draw-  whether  the  deed  was  absolute  or  con- 
ing a  bill  of  this  kind  not  to  mix  up  in  ditional,  the  bill  was  fatally  defective 
it  other  matters  which   may  require  both  as  to  the  matter  of  the  plaintiff's 
very  different  decretal  orders.     Dew  v.  title  and  the  manner  of  stating  it. 
Clarke,  i  Sim.  &  S.  108.  6.  Dursley   v,  Fitzhardinge,  6  Ves. 

8.  May  v.  Armstrong,  3  J.  J.  Marsh.  Jr.  260. 

(Ky.)  260;  Mason  v,  Goodburne,  Finch  Partiet    by    Bepraieiitatioii.  —  It    has 

391;    Dursley  v.  Fitzhardinge,  6  Ves.  been  held,  however,   that  in  order  to 

Jr.  262;  Belfast  v.  Chichester,  2  Jac.  &  bind  all  the  parties  in  interest  it  is  only 

W.  451.     See  also  supra,  5.  Who  May  necessary  to  bring  into  court  such  as 

Maintain,  are  judicially  held  to  represent  all,  as, 

3.  Dursley  t/.  Fitzhardinge.  6  Ves.  for  instance,  the  first  tenant  in  tail, 
Jr.  262.  who  represents  all  the  subsequent  in- 

4.  Jerome  v.  Jerome,  5  Conn.  356;  terests.  Finch  v.  Finch,  iVes.  Jr.  534; 
May  V.  Armstrong,  3  J.  J.  Marsh.  Lloyd  v.  Johnes,  9  Ves.  Jr.  52,  in- 
(Ky.)  261;  Smith  2^.  Turner,  4  Ired.  Eq.  elusive;  Cockburn  v.  Thompson,  16 
(N.  Car.)  433;  Mason  v,  Goodburne,  Ves.  Jr.  326;  Reynoldson  v.  Perkins, 
Finch  391;  Dursley  v.  Fitzhardinge,  6  Ambl.  565;  Giffard  v.  Hort,  i  Sch.  & 
Ves.  Jr.  261;  Mitf.  Eq.  PI.  57.  Lef.  409.     And  see  in  general  as  to  par- 

6.  Thus  a  bill    to  perpetuate  testi-  ties  by  representation  in  equity,  article 

mony  as  to  the  plaintiff's  title  under  a  Parties  to  Actions,  vol.  15,  p.  456. 

lost  deed  of  land  must  state  whether  7.  New  York,  etc..  Coffee  Polishing 

the  deed  was  absolute  or  conditional,  Co.  v.  New  York  Coffee  Polishing  Co., 

and  what  species  of  estate  and  kind  of  20  Blatchf.  (U.  S.)  176:    Brooking  v, 

interest  were    granted.       Jerome    v,  Maudslay,  38. Ch.  Div.  645.    And  see 

Jerome,  5  Conn.  352,  in  which  case  it  supra,  4.  When  Lies. 
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of  necessity  for  perpetuating  the  evidence.^  The  bill  must  set 
forth  facts  which  show  either  that  the  matter  to  which  the  testi- 
mony will  apply  cannot  be  immediately  investigated  in  a  court  of 
law,^  or,  if  it  can  be  so  investigated,  that  the  sole  right  of  action  ' 
belongs  to  the  other  party,'  or  that  the  opposite  party  has  inter- 
posed some  impediment  (such  as  an  injunction)  to  an  immediate 
trial  of  the  suit,  so  that  there  is  danger  of  the  loss  of  the  evidence 
before  trial.*  A  demurrer  will  lie  to  a  bill  which  does  not  state 
that  no  action  can  be  immediately  brought.*  The  bill  should 
allege  the  specific  facts  on  which  the  plaintiff  puts  his  case.^ 

AficUiTit  of  dreumstanoM.  —  According  to  some  early  decisions  it 
would  seem  that  an  affidavit  of  the  circumstances  by  which  the 
evidence  desired  to  be  perpetuated  is  in  danger  of  being  lost 
should  be  filed  together  with  the  bill.^ 

/,  Prayer.  —  Since  a  bill  for  the  perpetuation  of  testimony  is 
one  of  the  bills  not  for  relief,  no  relief  should  be  prayed.®  The 
bill  should,  however,  ask  leave  to  examine  witnesses  touching  the 
matter  stated,  to  the  end  that  testimony  may  be  preserved  and 
perpetuated.*    The  prayer  may  also  ask  for  a  subpoena.  *• 

8.  Plea.  —  Since,  as  will  be  seen  hereafter,  a  bill  to  perpetuate 
testimony  is  never  properly  brought  to  a  hearing,^*  it  follows  that 

1.  Hall    V,  Stout,  4  Del.  Ch.   269;  Contra.  —  See  Jerome  v.  Jerome,   $ 

Booker  v.  Booker,  20  Ga.  777;  Com.  r.  Conn.  356,  in  which  case,  it  being  ob- 

Stone,  Thach.  Crim.  Cas.  (Mass.)  604:  jected  that  the  bill  was  insufficient  on 

Smith  V,  Grosjean,  i  Patt.  &  H.  (Va.)  account   of  the   want  of  an    affidavit 

109;  New  York,  etc..  Coffee  Polishing  verifying  the  facts  therein  stated,  it 

Co.  V,  New  York  Coffee  Polishing  Co.,  was  held  that  an  affidavit  annexed  to 

9  Fed.  Rep.  578,  20  Blatchf .  (U.  S.)  174;  a  bill  inchancerv  was  not  necessary. 

Angell  V.  Angell,  i  Sim.  &S.  83;  North  8.  See  supra^  fl.  2.  Nature, 

V,  Gray,  i  Dick.  14;    Cox  v.  CoUey,  i  BiEMt  of  Fray«r  for  Selifll  —  A  prayer 

Dick.  55;  Parry  v.  Rogers,  i  Vern.  441.  for  relief  would  turn  the  bill  into  one 

8.  Booker    v.    Booker,   20  Ga.   777;  for  relief,  which  is  inconsistent  with 

Angell  v.  Angell,  i  Sim.  &  S.  83.  the  nature  of  the  bill  to  perpetuate  tes- 

3.  Booker  v,  Booker,  20  Ga.  777.  timony.     Rose  v,  Gannel,  3  Atk.  439; 

4.  Booker  v.  Booker,  20  Ga.  777;  Vaughan  v,  Fitzgerald,  i  Sch.  &  Lef. 
Com.    r.   Stone,   Thach.    Crim.    Cas.  316. 

(Mass.)  604;  Smith  r.  Grosiean,  i  Pait.  Prayer  for  Beliof  Chround  for  Benrarror. 

&  H.  (Va.)  109;  North  v.  Gray,  i  Dick.  —  If  the  bill  prays  relief  it  is  demur- 

14:  Cox  V,  Colley,  i  Dick.  55.  rable  and  may  be  dismissed   for  this 

5.  Angell  v.  Angell,  i  Sim.  &  S.  83.  cause.     Dalton  t/.  Thomson,  i  Dick.  97; 

6.  Mason  7'.  Goodburne,  Finch  391.       Rose  v.  Gannel,  3  Atk.  430;  Vaughan 
ninstraUon,  —  Such,  for  instance,  as    v.  Fitzgerald,  i  Sch.  &  Let.  316. 

that  he  has  no  present  right  to  main-  Amimdmiit  by  ttriUBg  <hit  Frayw  for 

tain  an  action,  or  that  he  has  a  title  in  Beliof.  —  Where  a  bill  prays  to  perpetu- 

remainder  or  reversion  only  after  a  ate  testimony  and  also  for  relief,  the 

present  existing  estate  or  life,  Dursley  court  may  allow  the  plaintiff  to  amend 

V.  Fitzhardinge,  6  Ves.  Jr.  260;  or  that  by  striking  out  the  prayer  for  relief, 

he  is  himself  in  actual  possession  of  the  even    after    the    testimony  has    been 

property,  or  in  the  present  possession  taken  under  it,  and  thus  give  effect  to 

of  the  rights  he  seeks  to  perpetuate  by  such  testimony.    Vaughan  r.  Fitzger- 

proofs.     Angell  v.  Airg«ll,  i  Sim.  &  S.  aid,  i  Sch.  &  Lef.  316. 

83;    Dew  V,  Clarke,  i  Sim.  h  S.  114;  9.  Cooper's  Eq.   Pi.  52;  Vaughan  v, 

Dorset  v,  Girdler,  Pr«.  Ch.  531.  Fitzgerald,  i  Sch.  &  Lef.  316. 

7.  Suffolk  V,  Green,  i  Atk.  450;  10.  Mason  v.  Goodburne,  Finch 
Philips    V,    Carew,    i    P.   Wms.    116;  391. 

*  Shirley  v,  Ferrers,  3  P.  Wms.  77.  11.  See  in/ra^  II.  10.  /fearing, 
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no  defense  can  be  taken  by  way  of  plea  to  such  a  bill,  since  4 
plea  is  of  no  avail  unless  brought  to  a  hearing.^ 

9.  Answer  of  Defendant  —  la  e«MnL  —  The  plaintiff  in  a  bill  to 
perpetuate  testimony  can  only  require  from  a  defendant  an  answer 
as  to  the  facts  alleged  by  the  bill  as  entitling  him  to  examine  wit- 
nesses.* The  answer  of  the  defendant  cannot  be  used  against 
him  in  any  further  proceeding.* 

eronadi  «f  DcfteM.  —  The  defendant  may  allege  any  facts  going 

1.  This  rule  and  the  reasons  there-  a  defense.    The  plaintiff's  a»sertion8, 

for  are  most  clearly  and  concisely  set  not  under  oath,  are  not  only  taken  as 

forth  in  Professor  Langdell's  Summary  true,   but  as  being   the  whole  truth, 

of  Equity  Pleading,  p.  237,  in  which,  This  extraordinary  anomaly  seems  to 

after  stating  that  bills  to    perpetuate  have  arisen  from  confounding  the  testi- 

testlmony  are  anomalous  to  the  gen-  mony  to  be  perpetuated  with  the  testi- 

eral  rule  that  every  bill  by  which  any-  monv  to  establish  the  right  to  perpetu- 

thing  beyond  an  answer  can  be  ob-  ate. 

tained  is  a  bill  for  relief,  he  says:  t.  ElHce  v,  Roupell,  32  Beav.  308. 
'*  The  object  of  such  a  bill  is,  first,  to  In  this  case  the  court  said:  *'  What  is 
establish  the  plaintiff's  right  to  perpetu-  it  then  that  a  plaintiff  in  a  bill  to  per- 
ate  his  testimony,  and,  secondly,  to  petuate  testimony  requires  ?  It  is  this, 
have  it  perpetuated.  The  only  legiti-  and  only  this,  that  the  defendant  shall 
mate  mode  of  establishing  the  right  is  admit  his  title  to  examine  such  wit- 
by  a  decree;  and  as  the  right  should  nesses  as  he  may  think  fit  on  the  vari- 
be  established  before  it  is  exercised,  ous  matters  and  issues  stated  in  his 
f.  ^.,  before  the  testimony  is  taken  and  bill.  Beyond  this  the  inquiry  is  idle 
perpetuated,  the  latter  should  be  done  and  fruitless.  *  *  *  Unless  the 
under  and  pursuant  to  the  decree,  right  of  the  plaintiff  to  compel  an  an- 
The  decree  also  should  be  obtained,  swer  were  confined  to  what  he  seeks 
like  all  other  decrees,  by  bringing  the  by  his  bill,  or,  in  other  words,  his  right 
cause  to  a  hearing  upon  pleadings  and  or  title  to  examine  witnesses  respecting 
proofs.  The  bill,  therefore,  properly  the  points  stated  in  the  plaintiff's  bill, 
involves  all  the  elements  of  a  bill  for  it  is  plain  that  the  court  could  never 
relief,  viz.,  pleadings,  proofs,  hearing,  draw  any  line,  or  tell  where  to  stop 
decree,  and  the  execution  of  the  decree;  the  plaintiff  in  his  examination  of  the 
and  there  is  no  propriety  in  having  any  defendant  on  interrogatories.  Every- 
one of  these  unless  all  the  others  are  to  thing,  except  what  consists  in  an  ad- 
follow;  for  unless  there  is  to  be  a  mission  or  denial  of  the  plaintiff's 
hearing  and  decree,  proofs  can  have  no  right  to  examine  witnesses  in  perfetuam 
object,   and    unless  there    are    to    be  ret  memoriam   would   be  equally  ma- 

F roofs,  pleadings  can  have  no  object,  terial,  or,  rather,  equally  immaterial, 
n  practice,  however,  there  are  neither  and  the  whole  birth,  parentage,  educa- 
proofs,  nor  hearing,  nor  decree,  upon  tion,  and  early  life  of  the  defendant 
a  bill  to  perpetuate  testimony:  and  yet  might  be  inquired  into  by  the  plaintiff, 
the  pleadings  take  place  just  as  if  and  the  court  would  be  able  to  fix  on 
eveixything  else  was  to  follow.  But  as  no  principle  by  which  to  stop  the  in- 
soon  as  the  cause  is  at  issue,  the  plain-  quiry  or  curiosity  of  the  plaintiff." 
tiff  proceeds  to  do,  without  any  author-  Qntstlon  of  TIU0.  —  On  a  bill  to  per- 
ity,  what  he  has  not  yet  established  petuate  testimonv  the  defendant  can- 
any  right  to  do,  namely,  to  take  the  not,  by  making  his  answer  a  cross-bill, 
testimony  which  he  is  seeking  to  per-  compel  the  complainant  to  enter  into 
petuate.  If  the  bill  does  not  show  a  an  investigation  of  who  has  para- 
right  upon  its  face  to  perpetuate  testi-  mount  title.  May  r.  Armstrong,  3  J. 
mony,  the  defendant  may  demur  to  it;  J.  Marsh.  (Ky.)  260. 
but  if  it  does  show  a  right  upon  its  Crois-bUl.  —  A  cross-bill  filed  to  a  bill 
face,  the  defendant  is  helpless.  He  to  perpetuate  testimony  must  be  con- 
has  to  answer  the  bill,  but  his  answer  fined  to  the  subject-matter  of  the  bill, 
is  an  idle  form;  the  plaintiff  is  not  re-  May  v.  Armstrong,  3  J.  J.  Marsh.  (Ky.) 
quired  to  prove  the  bill,  nor  has  the  de-  260. 
fendant  any   opportunity  of   proving  S.  Ellice  v.  Roupell,  32  Beav.  308. 
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to  show  that  there  is  no  occasion  to  perpetuate  the  testimony.^ 
This  may  be  done  either  by  showing  that  there  exists  no  such 
dispute  or  controversy  as  is  sdleged  in  the  bill,  or  that  the  plaintiff 
has  no  such  interest  in  it  as  will  justify  his  application  to  per- 
petuate the  testimony.' 

ElEiBot  of  Oomont  to  Aniwor.  —  A  defendant,  by  consenting  to  answer 
a  plaintiff's  bill  to  perpetuate  testimony,  admits  his  right  to 
examine  witnesses  in  the  case.' 

10.  Hearing.  —  A  bill  to  perpetuate  testimony  is  never  brought 
to  a  hearing,*  since  it  is  a  bill  not  praying  relief.*  If  improperly 
brought  to  a  hearing,  it  will  be  dismissed  with  costs.*  Such  dis- 
missal will,  however,  be  without  prejudice  to  the  subsequent  use 
of  the  testimony.'' 

11.  Effect  of  Neglect  to  Proceed  —  By  Plaintiff.  —  A  motion  to  dis- 
miss a  bill  to  perpetuate  testimony  for  failure  to  prosecute  is 
irregular,®  The  proper  practice  in  such  cases  is  to  move  that  the 
plaintiff  may  proceed  within  a  given  time,  or  that  he  may  pay 


J 


1.  ElUce  v.  Roupell.  32  Beav.  308,  9  interest  which  would  justify  the  com- 

ur.  N.  S.  530;  May  v,  Armstrong,  3  J.  plainants  to  proceed  against  them." 

.  Marsh.  (Ky.)  260.  3.  Ellice  v.  Roupf^Il,  3a  Beav.  299. 

8.  Ellice  V.  Roupell,  32  Beav.  299, 308,  308. 

318.     In    May   v,   Armstrong,   3  J.  J.  4.  Vaughan  v.  Fitzgerald,  i  Sch.  & 

Marsh.  (Ky.)  260,  20  Am.  Dec.  137,  the  Lef.  316;  Angell  v.  Angell.  i  Sim.  &  S. 

court  said:  **  To  sustain  a  bill  to  per-  83,  note;    Ellice  v.  Roupell,  32  Beav. 

petuate    testimony,    the    complainant  308;    Hall   v.  Hoddesdon,  2  P.  Wms. 

must  have  an  interest  in  the  thing  or  162;  Anonymous,  2  Yes.  497;  Welby  v, 

subject  in  relation  to  which  the  testi-  Rutland,  2  Bro.  P.  C.  39. 

mony  is  to  be  taken.     If  the  complain-  5.  Dalton  v.  Thomson,  i  Dick.  97. 

ant  has  no  interest,  his  bill  should  be  6.  Ellice  v.  Roupell,  32  Beav.   308; 

dismissed.     The  defendant  in  such  a  Hall   v.  Hoddesdon,  2    P.  Wms.   162; 

bill  should  be  one  who  claims  an  in-  Anonymous,  2  Ves.  497;  Anonymous, 

terest    in  the  thing  or  subject-matter  Ambl.  237;  Acland  v.  Cuming,  2  Madd. 

about  which  it  is  desired  to  perpetuate  27;    Vaughan    v.    Fitzgerald,    i    Sch. 

testimony;  for  the  use  of  the  proceed-  &    Lef.    316;    Rose  v.  Gannel,  3  Atk. 

ing  is  to  give  notice  to  those  who  may  439. 

be  waiting  for  the  death  or  removal  of  In   Hall  v.   Hoddesdon,  2  P.  Wms. 

witnesses  and  destruction  of  evidence  162,  the  court  said:     '*  This   bill  was 

to  assert  claims  which  might  then  sue-  brought  by  a  devisee  of  land,  to  per- 

ceed,  but  which  could  not  if  the  testi-  petuate  the  testimony  of  a  will  and  to 

mony  in  existence  is  perpetuated,  and  establish  the  will;  and  upon  opening 

by  such  notice  to  lay  the  foundation  thereof,  the   master  of  the   rolls  dis- 

for    introducing    the  testimony  taken  missed   the  bill  with  costs,  declaring 

and    preserved    by   authority    of    the  that  this  cause,  being  only  for  perpetu- 

court,  although  the  witnesses  are  dead,  ating  the  testimony,  ought  not  to  have 

whenever,  thereafter,    the  defendants  been  set  down  for  hearing.*' 

may    attempt  to  assert   their  claims.  7.  Ellice  v,  Roupell,   32  Beav.  308; 

This  being  the  end  for  which  a  bill  to  Hall   v.   Hoddesdon,  2   P.  Wms.  162; 

perpetuate  testimony  is  tolerated,  we  Anonymous,  2  Ves.  497. 

are  of  opinion  that  the  defense  to  such  8.  Wright  v.   Tatham,    2   Sim.  459; 

a  bill  consists  in  showing  that  the  com-  Beavan  v.  Carpenter,  11  Sim.  22. 

plainants   have  not  such   an    interest  Contra.  —  **A  defendant  to  a  bill  to 

in  the  thing  or  subject-matter  about  perpetuate  testimony  of  witnesses  may 

which  the  testimony  is  sought   to  be  apply   to  dismiss  the  bill  for  want  of 

perpetuated  as  will  render  the  perpetu-  prosecution  as  well  as  in  the  case  of 

ation   of    the    testimony   beneficial   to  any  other  bill."     Anonymous,  2  Ves. 

them,  or  that  the  defendants  have  no  497. 
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the  defendant  his  costs.  ^ 

By  Defendftat.  —  Where  the  defendant  refuses  to  take  the  proper 
steps,  the  court  may  order  the  examination  of  the  witnesses  to 
proceed.* 

12.  Order  for  Examination.  —  Where  it  appears  from  the  bill  and 
answer  that  the  plaintiff  is  entitled  to  the  testimony  he  desires, 
or  where  the  defendant  ?ails  to  answer,  the  court  may  order  the 
examination  of  the  witnesses  to  proceed.'  Under  an  order  for 
examination  the  defendant  as  well  as  the  plaintiff  is  entitled 
to  examine  witnesses.* 

13.  The  Examination  —  Where  Teitimoiiy  to  Be  TakeiL  —  The  examina- 
tion of  a  witness  upon  an  order  to  examine  should  be  held  in  the 
county  of  the  witness's  residence,  unless  such  witness  voluntarily 
submits  to  an  examination  elsewhere.* 

Manner.  —  Generally  speaking,  witnesses  for  the  perpetuation  of 
evidence  are  to  be  examined  in  conformity  with  the  ordinary 
laws  of  evidence.*  Under  a  commission  in perpetuattij  the  wit- 
ness is  obliged  to  give  his  evidence  in  the  same  cases  and  to  the 
same  extent  as  he  would  were  he  called  as  a  witness  upon  the 
trial  of  the  cause. '^ 

Before  Whom  Taken.  —  The  examination  should  be  before  the 
proper  officer  of  the  court,  or  an  examiner  specially  appointed,  in 
the  presence  of  all  parties,  and  the  cross-examination  and 
re-examination  may  immediately  follow  the  examination  in  chief, 
or  the  evidence  may  be  taken  by  affidavit,  the  witness  being,  how- 
it  Wright  V,  Tatham,  2  Sim.  459.  used  as  evidence  on  the  trial  of  a 
In  Beavan  v.  Carpenter,  11  Sim.  23,  cause.  But  the  court  said:  '*  Whether 
it  was  held  that  a  cotirt  will  not,  even  he  [the  commissioner]  could  not  have 
before  replication,  dismiss  a  bill  to  per-  tafcen  the  testimony  in  his  own  county, 
petuate  testimony  for  want  of  prosecu-  if  the  witnesses  had  voluntarily  ap- 
tion,  but  will  order  the  plaintiff  to  reply  peared  before  him,  is  a  question  not 
and  examine  his  witnesses  and  procure  now  before  us,  but  I  see  no  reason  why 
the  examination  to  be  completed  by  a    he  could  not.'* 

certain  time,  and  in  default  thereof  10        6.  i  Wharton  on  Evidence,  §  18.     See 
pay  to  the  defendant  his  costs  of  the    also  Heffter's  Inst.  528,  note, 
suit.  The  witnesses  are  to  be  examined 

8.  Coveny  v,  Athill,  i  Dick.  355 ;  Lan-  according  to  the  rules  and  practice  of 
caster  v.  Lancaster,  6  Sim.  439.  courts  of  law  in  reference  to  witnesses 

In  the  latter  case,  the  defendant  hav-  going  abroad.  Tyler  on  Evidence, 
ing  been  attached  and  still  refusing  to    §  490. 

answer,  leave  was  given  to  the  plain-  Evidence  of  Defendant.  —  Where  it  is 
tiff,  before  answer,  to  sue  out  commis-  desirable  to  perpetuate  the  testimony 
sion  in  a  suit  to  perpetuate  testimony,    of  the  defendant  in  regard  to  a  matter 

3.  Story's  Eq.  Jur.,  g  1512;  Lancas-  in  which  his  interest  is  adverse  to  that 
ter  V.  Lancaster,  6  Sim.  439;  Coveny  of  the  plaintiff,  the  proper  mode  of  ex- 
V,  Athill,  I  Dick.  355.  amination  is  the  same  as  that  of  exam- 

4.  Sheward  v,  Sheward,  2  Ves.  &  B.  ining  other  witnesses  for  the  same 
116;  Abergavenny  v.  Powell,  i  Meriv.  purpose,  and  it  is  only  by  so  examin- 
434;  Skrine  v,  Powell,  15  Sim.  81.  mg   him   that    his  deposition   can    be 

6.  Jackson  v.  Leek,  12  Wend.  (N.  Y.)  evidence  at  any  future  period  in  an- 

105,  wherein  it  was  held  that  deposi-  other  suit.     Ellice  v,  Roupell,  32  Beav. 

tions   in  perpetuam   iesdmomum   taken  299,  308,  318. 

by  a  commissioner  out  of  the  county  7.  Matter  of  Kip,  i    Paige  (N.   Y.) 

for  which  he  is  appointed  cannot  be  601. 
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ever,  subject  in  such  case  to  cross-examination.^ 

D6t«rmia&tioB  «f  CavM.  —  The  testimony  having  been  taken,  the 
suit  terminates  with  the  examination.* 

14.  Costs.  —  Where  no  witnesses  in  chief  have  been  examined 
by  a  defendant,  he  may  obtain  an  order  for  his  costs  to  be  paid 
by  the  plaintiff.*  Where,  however,  he  has  examined  witnesses 
in  chief,  he  is  not  entitled  to  costs.* 

15.  Order  for  Publication  —  in  OeaenO.  —  Where  the  anticipated 
action  in  view  of  which  the  testimony  was  taken  is  brought,  an 
order  for  the  publication  of  such  testimony  may  be  obtained,  at 
a  suitable  period,  from  the  court,  upon  a  proper  case,  such,  for 
instance,  as  the  death  or  the  absence  of  the  witnesses,  or  their 
inability  from  sickness  or  other  cause  to  attend  the  trial.*  It  is 
no  objection  to  the  publication  of  the  depositions  that  the  pro- 
ceedings for  which  they  are  required  are  in  the  court  of  a  foreign 
country,  or  that  other  depositions  taken  in  a  similar  suit  in  that 
country  have  already  been  published.* 

iTotioe  of  Motion.  —  Notice  of  the  motion  for  an  order  of  publication 
should  be  given.'' 

m  DiPOSiTioirs  nr  Pebpituam  —  1.  In  OenaraL  —  Bills  in 
chancery  to  perpetuate  testimony  have  fallen  largely  into  disuse, 
their  office  now  being  performed  by  a  statutory  deposition  in 
perpetuam^ 

1.  2  Daoicirs  Ch.  PI.  and  Pr.  1574.  ate  the  testimony  of  witnesses  to  be 

8.  Morrison  v,  Arnold,  19  Ves.  Jr.  delivered  out  for  the  purpose  of  per- 

670;    Vaughan  v,  Fitzgerald,  i  Sch.  &  fecting  the  title    to  an    estate,    even 

Lef.    316;     Anonymous,     Ambl.    237;  where  the  witnesses  are  dead. 

Anonymous,  2  Ves.  497;  Hall  v.  Hod-  6.  Morris  v,  Morris,  2  Phil.  205. 

desdon,  2  P.  Wms.  162;  2  Story's  Eq.  Perpotuation  with  Viow  to  Forolgn  Pro- 

Jur.,  §  15 12.  oeedingi.  —  According  to  the  decision  in 

IMsttmnilihed    from    Xzamination    do  Morris  v.  Morris,  2  Phil.  205,  it  would 

Bene  Esse. —  In  Morrison  v.  Arnold,  19  seem  that  a  court  has  jurisdiction  to 

Ves.  Jr.  670,  it  was  held  that  the  dis-  perpetuate  testimony  with  a   view  to 

tinction   between  an   examination    in  proceedings  in  foreign  courts. 

perpetuam  ret  memoriam  and  de  bene  esse  7.  2  DanielKs  Ch.  PI.  and  Pr.  I $74* 

is  that  in  a  suit  for  the  former  purpose  8.  See   the  statutes  of    the   various 

after  the  examination  there  is  an  end  states  as  well  as  the  following  cases: 

of  the  cause.  Alabama,  —  Winter    v,    Elmore,    88 

S.  Foulds  V.  Midgley,   i  Ves.  &  B.  Ala.  555. 

138;  Wright  V,  Tatham,  2  Sim.  459.  Indiana, — Long  v,  Straus,  124  Ind.  84. 

4.  Skrine  v.  Powell,  15  Sim.  81.  Iowa,  —  Accola  v,  Chicago,  etc.,  R. 
Costs   of    DifOOTorj.  —  In    Skrine    v,  Co.,  70  Iowa  185. 

Powell,  15  Sim.  81,  it  is  held  that  a  de-  Maine,  —  Ocean  Ins.  Co.   v,  Biglcr, 

fendant  to  a  bill  for  discovery  and  to  72  Me.  469. 

perpetuate  the  testimony  of  witnesses  Massachusetts,  —  Faunce  v.  Gray,  21 
is  entitled  to  his  costs  of  the  discovery.  Pick.  (Mass.)  243;  Anonymous,  3  Pick, 
although  he  has  examined  witnesses  (Mass.)  14;  India  Mut.  Ins.  Co.  v,  Elg- 
in chief.  ler,  132  Mass.  171;  Braintree  v,  Hing- 

5.  Morrison  v.  Arnold,  19  Ves.  Jr.  ham,  i  Pick.  (Mass.)  245;  Bradstreet  v. 
671;  Teale  v,  Teale,  i  Sim.  &  S.  385;  Baldwin,  11  Mass.  229;  Simpson  v, 
Abergavenny  v,  Powell,  i  Meriv.  434.  Dix,  131  Mass.  179;  Greenfield  v,  Cush- 

For  Pnrpooo  of  PoriSMting  TlUo.  —  In  man,  16  Mass.  393. 

Teale  v,  Teale,  i  Sim.  &  S.  385,  it  was  Missouri,  —  Tayon  v,  Hardman,  23 

held    that    the    court    will   not   order  Mo.  539;  Patterson  v,  Fagan,  38  Mo. 

copies  of  depositions  taken  to  perpetu-  70. 
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2.  Wh«n  Propw.  —  Depositions  under  such  statutes  are  proper 
only  when  it  is  desired  to  perpetuate  testimony  of  a  witness  which 
might  otherwise  be  lost  or  not  available  on  the  trial ;  ^  as,  for 
instance,  where  from  age,  nonresidence,  or  infirmity  of  the  wit- 
ness, a  party  is  in  danger  of  losing  the  testimony  of  such  witness 
if  not  perpetuated.* 

S.  Pnrpoie.  —  The  purpose,  under  such  statutes,  is  solely  to 
preserve  evidence  which  might  otherwise  be  lost.*  The  proceed- 
ing should  not  be  used  to  compel  the  examination  of  a  witness  in 
order  to  enable  the  party  to  frame  a  complaint,^  nor  is  it  proper 
merely  for  the  purpose  of  ascertaining  what  the  witness  will 
testify,  with  a  view  to  preparing  to  meet  or  controvert  his  state- 
ments, rather  than  for  the  purpose  of  perpetuating  the  evidence 
which  he  may  depose.* 

4.  Whose  Dapotitioni  Hay  Be  Taken.  —  According  to  some 
decisions  the  statutory  provisions  authorizing  and  regulating 
depositions  to  perpetuate  testimony  of  witnesses  do  not  include 
or  apply  to  the  parties  to  an  expected  suit.* 

New  Hampshire,  —  Dearborn  v.  Dear-  5.  Matter  of  Carter,  3  Oregon  293. 

born,  10  N.  H.  473.  6.  Winter  v,   Elmore,   88  Ala.  555, 

New  Jersey,  —  Middleton  v,  Taylor,  wherein  the  court  said:    "  The  statute 

iN.  J.  L.  508;  Ludlam  <f.  Broderick,  15  was  intended,   in    our   judgment,    to 

N.  J.  L.  269;    Arnold  v,  Renshaw,   11  applv  only  to  witnesses  who  are  not 

N.  J.  L.  317.  parties.    So  far  as  its  letter  is  con- 

New  York.  —  Abbott- Downing  Co.  v,  cerned,  this  is  manifest  from  a  most 

Faber,  87  Hun  (N.  Y.)  299;  Cheever  v,  casual  inspection  of  it.    *    *    *    It  is 

Saratoga  County  Bank,  47  How.   Pr.  manifest  that  this  statute,  like  similar 

(N.   Y.    Supreme    Ct.)  376;     Lang  v,  ones  in  other  states,  was  intended  as  a 

Brown,  6  Hun  (N.  Y.)  256;    Paton  v,  simple  and  inexpensive  substitute  for 

Westervelt.  5  How.  Pr.  (M.  Y.  Super,  suits  in  equity,  both  to  perpetuate  tes- 

^t.)  399;    Martin  v.  Hicks,  i  Abb.  N.  timony  and  to  take  depositions  de  bene 

Cas.  (N.  Y.  Supreme  Ct.)  341;  Hancock  esse,** 

«f.  Oxford  First  Nat.  Bank,  93  N.  Y.  82;  In  Hsw  York  it  was  formerly  held 

Jackson  v,  Perkins,  2  Wend.  (N.  Y.)  that  a  party  could  not  be  examined  be- 

308;  Matter  of  Bryan,  3  Abb.  N.  Cas.  fore  trial   merely  for  the  purpose  of 

(N.    Y.    Super.    Ct.)    280;     Matter    of  perpetuating  his  testimony.    Montague 

Ketchum,  60  How.  Pr.  (N.  Y.  C.  PI.)  v,  Worstell,  55  How.  Pr.  (N.  Y.  Marine 

154;   Jackson  v.  Perkins,  2  Wend.  (N.  Ct.)  406.     See  also  Keeler   v,  Dusen- 

Y.)  308.  bury,  i  Duer  (N.  Y.^  660.     The  decision 

Ohio,  —  Myers  v,  Anderson,  Wright  in   the    case  of    Mfontague    v,    ViTors- 

(Ohio)  513.  tell,  55  How.  Pr.  (N.  Y.  Marine  Ct.) 

Oregon,  —  Matter  of  Carter,  3  Oregon  406,  led  to  an  amendment  of  the  law. 

293.  Briggs  V,  Taylor,  4    Civ.   Pro.    Rep. 

Texas,  —  St.  Louis,  etc.,  R.  Co.  v,  (N.  Y.  C.  PI.)  328.  wherein  the  court 

Harris,  73  Tex.  375.  said:   '*  Section  872,  subdivision  5,  of 

1.  Abbott- Downing  Co.  v,  Faber,  87  the  code   excepts   parties   te   the  ac- 

Hun  (N.  Y.)  299;    Cheever  v.  Saratoga  tion    from    examination    before    trial 

County  Bank,  47  How.  Pr.  (N.  Y.  Su-  when  the  sole  ground  for  such  exami- 

preme  Ct.)  376.  nation  is  that  such  party  is  about  to 

S.  Cheever  v.  Saratoga  County  Bank,  leave  the  state  or  is  so  sick  or  infirm 

47  How.  Pr.  (N.  Y.  Supreme  Ct.)  376.  as  to  render  it  probable  that  he  will  not 

S.  Hancock    v,    Oxford    First    Nat.  be  able  to  attend  the  trial.    The  code 

Bank,  93  N.  Y.  82;  Abbott-Downing  was  amended  in  1878,  however  (section 

Co.  V,  raber,  87  Hun  (N.  Y.)  299.  870),  by  enacting  generally  that  the 

4.  Matter  of  Bryan,  3  Abb.  N.  Cas.  deposition  of  a  party  might  be  taken  at 

(N.  Y.  Super.  Ct.)  289.  his  own  instance  at  any  time  before 
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5.  Application  —  Xaimer.  —  A  party  who  desires  to  have  depo- 
sitions for  the  perpetuation  of  testimony  taken  under  the  statute 
authorizing  them  must  make  his  application  for  the  examination 
of  the  witness  or  witnesses  by  means  of  an  affidavit  or  verified 
petition.* 

To  Whom  Xado.  —  The  statutes  of  the  different  states  vary  with 
regard  to  the  proper  officer  to  whom  application  shall  be  made.* 

6.  Avermants  of  Petition  —  a.  In  General. — A  petition  for 
the  examination  of  witnesses,  to  perpetuate  their  testimony, 
should  state  what  the  circumstances  are  rendering  it  necessary  for 
the  protection  of  the  applicant's  rights  that  the  witnesses'  testi- 
mony should  be  perpetuated.*  The  applicant  must  explain  why 
he  is  unable  to  maintain  an  action,  the  ordinary  reasons  in  such 
cases  being  that  the  right  of  action  belongs  to  the  adverse  party, 
or  that  such  party  has  raised  some  impediment  (as,  for  example, 
an  injunction)  to  an  immediate  trial  in  a  court  of  law.* 

the  trial,  as  prescribed  in  the  article  of  preme  Court  justice  at  chambers.    By 

which  870  and  872  form  a  part.     This  the  Revised  Statutes  such  an  oflScer  can 

amendment  was  rendered  necessary  by  perpetuate    testimony.     2    Rev.    Stat, 

the  discovery  that  under  the  new  code  414,  §  33.     In  all  cases  where  an  appli- 

there  was  no  provision  for  perpetuat-  cation  is  made  to  an  oflScer  authorized 

ing  a  party's  testimony."  to  take  the  testimony,  he  ma}-  make 

In  McVitey  c/.  Stanton,  20  Civ.  Pro.  the  order  returnable  before  any  other 

Rep.  (N.  Y.  C.   PI.)  409,  it  was  held  officer  authorized  to  take  the  examina- 

that  the  deposition  of  a  party  to  an  ac-  tion  in  the  county  where  the  witness 

tion  may  be  taken  at  his  own  instance  resides." 

before  trial,  where  he  is  about  to  de-        Filing  in  OAoe  of  Clerk  of  District  or 

part  from  the  state,  and  has  reasonable  Cirenit  Oourt.  —  In  Iowa  it  is  provided 

grounds  to  believe  he  will  not  be  able  by  statute  that*'  the  applicant  shall  file 

to  attend  the  trial.  in  the  office  of  the  clerk  of  the  District 

Examination  of  AdTona  Partloi  befSoro  or  Circuit  Court  a  petition,  to  be  veri- 

trial.  —  See  for  a  full  discussion  of  this  fied,  in  which  shall  be  set  forth  spe- 

subject.     Examination     of     Parties  cially  the    subject-matter  relative    to 

Before  Trial,  vol.  8,  p.  35.  which  testimony  is  to  be  taken,"  etc. 

1.  Accola  V,  Chicago,  etc..  R.  Co.,  70  Accola  v,  Chicago,  etc.,  R.  Co.,  70 
Iowa  185;  Tayon  v.  Hardman,  23  Mo.  Iowa  185. 

539;    Martin  v.  Hicks,  i   Abb.  N.  Cas.  8.  Matter  of  Ketchum,  60  How.  Pr. 

(N.    V.  Supreme  Ct.)  341;  Jackson  v.  N.  Y.  C.  PI.)  154. 

Perkins,  2  Wend.  (N.  Y.)  308;    Matter  According  to  the  statutes  of  some 

of  Bryan,  3  Abb.  N.  Cas.  (N.  Y.  Super,  states,  the  petition  or  affidavit  should 

Ct.)  289;  Matter  of  Ketchum,  60  How.  state  either  that  the  applicant  expects 

Pr.  (N.  Y.  C.  PI.)  154.  to  be  a  party  to  an  action,  or  that  the 

2.  See  the  statutes  and  codes  of  the  proof  of  some  facts  is  necessary  to  per- 
various  states.  feet  the  title  to  property  in  which  he  is 

Jadgoi  of  Oourt  of  Oommon  Pleas.  —  In  interested,   or  to  establish    marriage, 

Lang  V.  Brown,  6  Hun  (N.  Y.)  256,  the  descent,  heirship,  or  any  other  matter 

court  said:    "  The  judges  of  the  Court  which  may  hereafter  become  material 

of  Common  Pleas  are  county  judges,  to  esublish,  though  no  suit  may  at  the 

Matter    of     Morgan,    56    N.    Y.    629.  time  be  anticipated.     See  Code  of  Pro. 

County   judges  are  clothed   with   the  Colo.,  1890,  §366;  Code  Civ.  Pro.  Cal., 

powers  which  a  judge  of  the  Court  of  1897,  §  2084. 

Common  Pleas,  being  of  the  degree  of  4.  Matter  of  Ketchum,  60  How.  Pr. 

counselor  of  the  Supreme  Court  and  (N.  Y.  C.  PI.)  154.     In   this  case  the 

acting  as  a  Supreme  Court  commis-  court  said:    "This  leads  us  at  once  to 

sioner,  could  exercise.     Judiciary  Act,  inquire  why  it  ever  was  necessary  to 

Laws  of  1847,  p.  638,  §  27.     Such  an  perpetuate  testimony.     The  answer  is 

officer  can  perform  the  duties  of  a  Su-  to    be    found  in   the  decision   of   the 
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b.  Name  and  Address  of  Adverse  Parties  —  Where  the. 
applicant  expects  to  be  a  party  to  an  action,  he  should  set  out  in 
his  petition  the  name  of  the  person  or  persons  who  he  expects 
will  be  adverse  parties.  * 

Hame  and  Addrett  of  Ponon  to  Bo  Szaminod.  —  The  petition  should 
also  set  out  the  name  and  residence  of  the  person  to  be  examined.* 

ITatoroof  OontroTorty.  —  Where  an  action  is  anticipated,  the  petition 
should  set  out  the  nature  of  the  controversy  which  is  expected  to 
be  the  subject  thereof.* 

c.  Materiality  and  Necessity  of  Testimony.  —The  peti- 
tion must  show  that  the  testimony  of  the  person  to  be  examined 
is  material  and  necessary.** 

d.  Probable  Inability  of  Witness  to  Attend.  —  A  peti- 
tion  or  affidavit  need  not  state  that  the  witness  will  probably  be 
unable  to  attend  on  the  trial.* 

e.  Allegation  of  Good  Faith.  —  Although  it  seems,  accord- 
ing  to  some  decisions,  that  on  an  application  to  perpetuate  testi- 

Court  of  Chancery,  for  it  was  the  neces-  g  4718,  provides  that  in  the  verified 
sity  of  I  he  case  which  first  led  the  court  petition  the  names  of  the  persons  inter- 
to  entertain  bills  for  the  perpetuation  of  ested  shall  be  set  forth,  if  known  to  the 
testimony.  We  find  on  referring  to  the  applicant,  and  if  not  known,  such  gen. 
books  that  it  was  deemed  necessary  to  eral  description  as  he  can  give  of  such 
perpetuate  testimony  where  a  person  persons,  as  heirs,  devisees,  alienees,  or 
interested  in  property  was  in  danger  of  otherwise.  See  also  Accola  v.  Chicago, 
losing  the  evidence  of  his  right  before  etc.,  R.  Co.,  70  Iowa  185. 
it  could  be  judicially  investigated.  To  8.  Code  of  Pro.  Colo.,  1890,  §  366; 
prove  that  such  danger  existed  it  was  Code  Civ.  Pro.  Cal.,  1897,  g  2084; 
incumbent  on  the  complainant  to  allege  Birdseye*s  Rev.  Stat.  N.  Y.,  1896,0. 
that  he  had  an  interest,  present  or  con-  855;  Code  Iowa,  1897,  §  4718;  Martin 
tingent,  in  the  property,  and  that  the  v.  Hicks,  i  Abb.  N.  Cas.  (N.  Y.  Su- 
defendant  also  had  or  claimed  to  have  preme  Ct.)  341. 

an  interest.  He  was  further  bound  to  8.  Code  Civ.  Pro.  N.  Y.,  §  871;  Ac- 
show  that  he  was  in  danger  of  losing  cola  v.  Chicago,  etc.,  R.  Co.,  70  Iowa 
his  witnesses  by  sickness,  age,  death,  185;  Matter  of  Bryan,  3  Abb.  N.  Cas. 
or  departure  from  the  jurisdiction,  or  (N.  Y.  Super.  Ct.)  289. 
that  his  case  rested  upon  the  evidence  Ai&dayit  in  Antidpated  Aetion  for  SUn- 
of  only  one  witness."  dtr. —  Under  section  871  of  the   New 

1.  Code  of  Pro.  Colo.,  1890,  §  366;  York  Code  of  Civil  Procedure,  one  who 
Code  Civ.  Pro.  Cal..  1897,  §  2084;  i  expects  to  be  a  party  plaintiff  in  an  ac- 
Birdseye's  Rev.  Stat.  N.  Y\,  1896,  p.  855;  tion  for  slander  cannot  examine  a  wit- 
Code  Iowa,  1897,  §  4718.  ness  to  whom  the  alleged  slander  was 

Bgtignatioii     of     AdTona     Party. —  spoken,  unless  the  affidavit  discloses 

Where,  in  a  proceeding  to  perpetuate  what  the  slander  was,  or  at  least  suffi- 

testimony,  the  petition  stated  the  name  ciently  describes  the  cause  of  action  by 

of  the  person  interested  as  the  **  C,  B.  setting  out  the  slanderous  words  or 

&  Q.  R.   R.  Co.,"  it  was  held   that  it  their  substance.     Matter  of  Bryan,  3 

was  not  a  sufficient  designation  of  the  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  289. 

corporation     whose     name    was    the  4.  Matter  of  Bryan,  3  Abb.  N.  Cas. 

"  Cfhicago,  Burlington  &  Quincy  Rail-  (N.  Y.  Super.  Ct.)289;  Martin  v.  Hicks, 

road  Company,"  so  as  to  render  the  i  Abb.  N.  Cas.  (^f.  Y.  Supreme  Ct.) 

evidence    taken    in    such    proceeding  341;  Matter  of  Ketchum,  60  How.  Pr. 

afterwards  admissible  as  against  such  (N.  Y.  C.  PI.)  154. 

corporation.     Accola  v,  Chicago,  etc.,  6.  Jackson  v.  Perkins,  2  Wend.  (N. 

R.  Co.,  70  Iowa  185.  Y.)  308,  316.     Sec  also  Martin  v.  Hicks, 

Deseription  of  Penons  Intarestad  Whose  i  Abb.    N.  Cas.  (N.  Y.  Supreme  Ct.) 

Hamos  Are  Tfnknown.  —  Code  Iowa,  1897,  341. 
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mony  it  should  appear  that  it  is  in  good  faith,  ^  it  is  not  necessary 
that  the  affidavit  or  petition  should  contain  an  affirmative  allega- 
tion to  this  effect.* 

7.  Tarifioation  of  Petition.  —  Although,  as  has  been  seen,'  a 
petition  for  the  examination  of  witnesses  to  perpetuate  their  testi- 
mony must  be  verified,  yet  where  several  persons  unite  in  the 
petition,  a  verification  of  such  petition  by  the  affidavit  of  one 
petitioner  only  has  been  held  sufficient.* 

8.  Oranting  of  Petition.  —  According  to  some  decisions  it  has 
been  held  that  the  application  is  not  a  matter  of  right,^  and  that 
the  absence  of  doubt  as  to  the  witness's  ability  to  attend  raises  a 
presumption  of  bad  faith,*  while  according  to  others  the  perpetu- 
ation of  testimony  in  a  case  within  the  statute  is  a  matter  of 
right. ^  The  better  holding  is  probably  that  the  granting  of  the 
petition  lies  in  the  discretion  of  the  officer  to  whom  the  applica- 
tion is  made,  in  so  far  that  he  may  refuse  it  where  there  is  no 
doubt  that  the  object  of  the  applicant  is  other  than  the  mere  per- 
petuation of  the  testimony.®  Where,  however,  the  facts  required 
by  the  statute  are  shown  to  the  proper  court  or  officer,  and  the 
application  appears  to  be  made  in  good  faith  and  solely  for  the 

1.  Paton  V.  Wcstervelt,  5  How.  Pr.  Saratoga  County  Bank,  47  How.  Pr. 

(N.  Y.  Super.  Ct.)  399.  (N.   Y.   Supreme   Ct.)  376;    Matter  of 

8.  Martin  v.  Hicks,  i  Abb.  N.  Cas.  Carter,  3  Oregon  293.     In  this  case  the 

(M.  Y.  Supreme  Ct.)  341.  court  saii:    *'  The  object  of  the  statute 

8.  See  supra.  III.  5.  Application,  is  to  enable  a  party  to  perpetuate  testi- 

4.  Tayon  v,  Hardman,  23  Mo.  539.  mony,  and  it  would  be  aa  abuse  of  the 
In  this  case  the  court  said:  "  In  regard  discretion  vested  in  me  if  I  should 
to  the  perpetuated  testimony,  the  ob-  knowingly  pervert  the  object  of  the 
jections  of  defendants  are  not,  in  the  statute,  and  make  it  subserve  a  pur- 
opinion  of  this  court,  well  taken.  By  pose  the  legislature  never  intended, 
the  second  section  of  the  'Act  to  amend  If  I  am  correct  in  these  conclusions 
an  act  concerning  perpetuating  testi-  of  fact,  the  effect  of  granting  the 
mony,'  passed  in  March,  1851,  the  prayer  of  the  petition  would  be  to  make 
petition  is  not  required  now  to  be  the  order  operate  as  a  habeas  corpus  to 
under  the  affidavits  of  all  the  petition-  bring  a  person  before  a  tribunal  with- 
ers; the  affidavit  of  any  one  or  more  of  out  such  a  showing  as  would  authorize 
them  is  sufficient.  The  Act  of  1845  re-  that  writ,  and  to  compel  the  party  to 
quired  the  affidavit  of  the  applicant,  appear,  under  an  assumption  that  the 
the  law  supposing  but  one  person  to  object  is  to  perpetuate  testimony,  when 
petition  in  order  to  perpetuate  testi-  the  real  object  is  quite  different.  Such 
mony.  But  the  amending  act  does  not  a  proceeding  is  not  contemplated  by 
require  the  affidavit  of  all  the  peti-  this  statute,  and  it  would  be  a  violation 
tioners  —  any  one  or  more  may  make  of  those  personal  rights  that  should  be 
affidavit  thereto  and  that  will  be  suffi-  protected  by  the  law.  If  I  thought 
cient."  this  proceeding  was  had  for  the  pur- 

6.  Cheever  r.  Saratoga  County  Bank,  pose  of  perpetuating  testimony  essen- 

47  How.  Pr.  (N.  Y.  Supreme  Ct.)  376.  tial  to  the  protection  of  the  petitioner 

6.  Cheever  v.  Saratoga  County  Bank,  in  regard  to  the  two  lots,  and  that  that 
47  How.  Pr.  (N.  Y.  Supreme  Ci.)  376;  was  the  leading  motive  in  making  the 
Paton  V,  Westervelt,  5  How.  Pr.  (N.  Y.  application,  I  would  feel  bound  to 
Super.  Ct.)  399.  grant  the  order  without  regard  to  the 

7.  Martin  v.  Hicks,  i  Abb.  N.  Cas.  effect  it  might  have  upon  other  parties 
(N.  Y.  Supreme  Ct.)  341.  or  in  another  case.    But  under  the  cir- 

t.  Paton  V,  Westervelt,  5  How.  Pr.  cumstances  disclosed,  I  am  satisfied 
(N.  Y.  Super.   Ct.)  399;    Cheever    v^    the  order  should  be  denied.'* 
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purpose  intended  by  the  statute,  the  granting  of  the  petition  is 
usually  a  matter  of  course.^ 

9.  (hrd«r  of  liMniiMttim.  —  Upon  the  granting  of  the  petition, 
the  judge  to  whom  it  is  addressed  should  make  an  order  allowing 
the  examination  of  the  desired  witnesses.*  Where  the  examina- 
tion is  not  to  be  before  the  judge  granting  the  petition,  this  order 
should  designate  the  officer  before  whom  the  examination  is  to 
be  taken,'  and  should  prescribe  the  notice  to  be  given. ^ 

10.  Votiee  —  HmmAtj  ot  —  Notice  of  the  taking  of  a  deposition 
in  perpetuam  must  be  given  to  the  parties  interested  in  the  sub- 
ject-matter to  which  the  deposition  relates,* 

Xumtr  of  itrrioe.  —  A  copy  of  the  order  and  of  the  affidavit  upon 
which  it  was  granted  should  be  personally  served  upon  each  of 
the  persons  named  therein  as  expected  adverse  parties.* 

11.  llannar  of  Taking  Dopodtion  —  laOtaina.  —  In  taking  depo- 
sitions in  perpetuam^  the  form  of  the  law  under  which  they  are 
taken  must  be  directly  pursued,  or  they  cannot  be  read  in  evi- 
dence.^ The  questions  and  answers  must  be  reduced  to  writing, 
and  the  latter  must  be  as  nearly  as  possible  in  the  words  of  the 
witness.®    The  deposition  should  be  read  over  to  said  witness.* 

1.  Matter  of  Carter,  3  Oregon  203.  petuating  it  must  be  served  upon  the 

See  also  Martin  v.  Hicks,  6  Hun  (N.  party,  and  service  on  the  attorney  is 

Y.)  238.  bad.    Middleton  v,  Taylor,  i  N.  T.  L. 

S.  As  to  the  making  and  requisites  508;  Arnold  v,  Renshaw,  11  N.  T.  L. 

of  orders  in  such  cases,  seethe  statutes  317.     But  see  Ludlam  v.  Broderick,  15 

and  codes  of  the  various  states.    See  N.  J.  L.  269. 

also  I^ng  V,  Brown,  6  Hun  (N.   Y.)        Xsasonable   Hotiot.  —  In    Ludlam    v. 

256;   Jackson  v,  Perkins,  2  Wend.  (N.  Broderick,  15  N.  J.  L.  269,  it  was  held 

Y.)  308.  that  whether  the  notice  was  reasonable 

8.  Lang  tr.  Brown,  6  Hun  (N.Y.)  256.  is  a  matter  in   the  discretion  of  the 

In  this  case  the  court  said:    **  In  all  judge. 

cases  where  an  application  is  made  to        Hotiot  by  Pnblisatioa.  —  Where  a  stat- 

an  officer  authorized  to  take  the  tes tl-  ute  authorizes  notice  of  the  taking  of 

mony,  he  may  make  the  order  return-  depositions  in  perpetuam  to  be  made  by 

able  before  any  other  officer  authorized  publication,  the  requirement  of  the  stat- 

to  take  the  examination  in  the  county  ute  must  be  stiictly  followed  in  order 

where  the  witness  resides.'*  to  render  the  deposition  available  in 

4.  See  the  statutes  and  codes  of  the  evidence.  Patterson  v,  Fagan,  38  Mo. 
various  states.  And  see  Jackson  v,  70.  In  this  case  the  statute  in  relation 
Perkins,  2  Wend.  (N.  Y.)  308.  to  the   perpetuation   of  testimony  re- 

5.  Indiana,  —  Long  v.  Straus,  124  quired  that  the  notice,  when  given  by 
Ind.  84.  publication,  should  be  published  once 

Massachusetts,  —  Welles    v.    Fish,    3  a   week   for  one   month,  at  least  two 

Pick.  (Mass.)  73;    Faunce  v.  Gray,  21  months  previous  to  the  time  of  taking 

Pick.  (Mass.)  243.  the  depositions.     It  was  held  that  a 

New  Hampshire,  —  Dearborn  v.  Dear-  deposition,  although   recorded,   which 

born,  10  N.  H.  473.  did  not  show  such  notice  could  not  be 

New  Jersey,  —  Middleton  v,  Taylor,  read  in  evidence. 

I  N.  J.  L.  508;  Arnold  v,  Renshaw,  11  7.  Patterson     v,     Fagan,     38    Mo. 

N.  J.  L.  317;    Ludlam  v,  Broderick,  15  70. 

N.  J.  L.  269.  As  to  Manner  of  Taking  Depositions 

Ohio,  —  Myers  v,  Anderson,  Wright  in  General  see  article  Depositions,  vol. 

(Ohio)  513.  6,  p.  471. 

6.  Strrioe   on  Attorn^.  —  Notice  of  t.  Patterson  v,  Fagan,  38  Mo.  70. 
caking  evidence  for  the  purpose  of  per-  9.  Patterson  v,  Fagan,  38  Mo.  70. 
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It  should  then  be  forwarded  to  the  proper  officer,  within  a  speci- 
fied time,  for  the  purpose  of  being  recorded.^ 

By  Oommifiioii.  —  Where  it  appears  that  the  testimony  of  one  or 
more  witnesses  not  within  the  state  is  material,  it  is  usual  to 
authorize  a  commission  to  issue  to  one  or  more  competent  persons 
named  therein,  authorizing  them,  or  any  one  of  them,  to  examine 
the  witness  or  witnesses  named  therein,  under  oath»  upon  the 
interrogatories  annexed  to  the  commission,  to  take  and  certify 
the  deposition  of  each  witness,  and  to  return  the  same  to  the 
commission,  according  to  the  directions  given  in  or  with  the 
commission.* 

12.  Eecording.  —  According  to  the  statutes  in  many  of  the 
states  depositions  in  perpetuam^  in  order  to  be  available  in  evi- 
dence, must  be  recorded  with  a  specified  officer.* 

1.  Patterson  z/.  Fagan,  38  Mo.  70.  sonal  notice  of  the  time  and  place  of 

2.  See  Code  Civ.  Pro.  N.  Y.,  ^  887,     taking  and  the  subject-matter  thereof 
as  amended  by  Laws  of  1879,  c.  542.         to  be  given   to   such   persons  and   in 

In  Maine  the  provisions  of  the  Re-  such    manner    as    under    all    circum- 

vised   Statutes    (c.  170,  §§  26,  27,  28)  stances    seem    proper.'*     India    Mut. 

authorize  the  issuing  of  commissions  Ins.  Co.  v.  Bigler,  132  Mass.  171. 

by  the  Supreme  Judicial  Court  for  the  An  application  for  a  commission  to 

taking  of  depositions  in  other  states  or  take  depositions  in  perpetuam  of  a  wit- 

ioreign  countries,  but  do  not  limit  the  ness  residing  out  of  -the  state  can,  if 

power  of  the  court  to  issue  these  com-  the  only  persons  adversely  interested 

missions  to  cases  where  some  one  or  also  reside  without  the  state,  only  be 

more  of  the  persons  supposed  to  be  ad-  made  under  Gen.  Stat.  Mass.,  c.   131, 

versely   interested    reside   within    the  §§   52-58.      The   notices   required    by 

state.     The    commission     may     issue  these  sections  should  be  given,  and  not 

though  all  the  adverse  parties  reside  those  required  by  sections  46-51,  and 

out  of   the   state.     Ocean  Ins.  Co.   v,  the  court  has  no  discretionary  power  to 

Bigler,  72  Me.  469.  grant  an  application  and  issue  the  no- 

£1  Massachmettf  it  is    provided   by  tices  under  the  latter  sections.     India 

statute  (Gen.  Stat.,  c.   131,  |S  54-58).  Mut.  Ins.  Co.  v,  Bigler,  132  Mass.  171. 

that  "  depositions   to   perpetuate    the  8.  Bradstreet  v,  Baldwin,  11   Mass. 

testimony  of  witnesses  within  or  with-  229;    Brain  tree  v.    Hingham,  i    Pick, 

out  the  state,   to  be  used  as  evidence  (Mass.)  245:  Berry  z/.  Rad din,  11  Allen 

against  all  persons,  may  betaken  upon  (Mass.)  577;  Simpson  v,  Dix,  131  Mass. 

a  commission  to  be  issued  after  public  179;  Welles  v.  Fish,  3  Pick.  (Mass.)  73; 

notice    by    the    Supreme    Judicial    or  Patterson  v.  Fagan,  38  Mo.  70;  Myers 

Superior  Court.     The   court  shall,  in  v.  Anderson,  Wright  (Ohio)  513. 

addition,     ♦    *    ♦    require  the   appli-  A  deposition  taken  in  perpetuam  ret 

cant  to  state,  upon  oath  or  otherwise,  memoriam  cannot  be  used  as  evidence 

all  persons  known  or  supposed  to  be  in-  if  not   recorded    within   three   months 

terested  in  the  case,  and  shall  direct  in  from  its  caption,  although  the  adverse 

the  commission  that  the  commissioner  party     was     present    at    the     taking, 

publish,  in  such  newspapers  within  or  Bradstreet  v.  Baldwin,  11  Mass.   229; 

without   the   state   as   the   court   may  Braintree  9,  Hingham,  i  Pick.  (Mass.) 

consider  most  effectual,  such  notice  of  245. 

the  time  and  place  of  taking  the  depo-  Baoording  Withont  Order  of  Oonrt.  —  If 
sition,  and  the  subject-matter  thereof,  a  motion  to  have  a  deposition  of  a  wit- 
as  the  court  may  think  proper.  This  ness,  taken  in  perpetuam  under  a  corn- 
notice  shall  be  addressed  specially  by  mission,  recorded  in  the  registry  of 
name  to  all  persons  known  or  supposed  deeds  is  denied  by  the  court,  the  depo- 
to  be  interested  in  the  case,  and  to  all  sition  is  inadmissible  in  evidence,  and 
other  persons  generally,  that  they  may  the  subsequent  recording  of  it  without 
attend  and  cross-examine  the  wit-  theorderof  the  court  does  not  give  it  va- 
nesses.     The  court  may  also  direct  per-  lidity.     Simpson  t/.  Dix,  131  Mass.  179. 
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By  James  B.  Clawc. 

I  Place  op  Teial,  373. 

n.   HATITBE  AlTD  FOBM  OP  ACTIOIT,  373. 

1.  Contract  or  Tort,  373. 

2.  Trespass  or  Case,  374. 

TTT    JOIHDEB  OP  CAUSES  OP  AOTIOH,  374. 

1.  Injuries  to  Person  and  Property,  374, 

2.  Injuries  to  Husband  and  Wife,  375. 

3.  Injury  to  Person  and  Cause  of  Action  for  Death,  375. 

4.  Legal  and  Equitable  Causes  of  Action,  376. 

IV.   COirSOLIBATIOH  OF  ACTIONS,  376. 

V.  Pleadiho  ahd  Peoof,  376. 

1.  Generally,  376. 

2.  Cause  of  Injury,.  376. 

3.  The  Injury,  377. 

4.  Natural  and  Necessary  Consequences,  381. 

5.  Particular  Injuries,  383. 

6.  Physical  Condition  Prior  and  Subsequent  to  Injury,  386. 

7.  Pain  and  Suffering,  387. 

8.  Expenditures,  390. 

9.  Impairment  of  Earning  Capacity,  383. 

10.  Permanent  Effects,  401. 

11.  Habits  — Condition  in  Life  — Family  Relations,  404. 

12.  Life  Expectancy,  404. 

13.  Definiteness  and  Certainty,  405. 

14.  Amendments,  406. 

15.  Waiver  and  Cure  of  Variance,  407. 

VI  Bill  of  Paeticvlaes,  408. 
vn.  Plea  oe  Ahswee,  409. 

VnL  lESTEUCTIOHS,  410. 

I  •  Suggesting  Mode  of  Computing  Damages,  410. 

2.  Assumption  of  Facts,  411. 

3.  Argumentative  Instructions,  412. 

4.  Authorizing  Conjecture  or  Speculation,  413. 

5.  Verbal  Inaccuracies,  ^ij^, 

6.  Misleading  and  Obscure  Instructions,  415. 

a.  Generally,  415. 

b.  Reference  to  Pleadings  to  Determine  Issue,  416- 

c.  Comments  on  Evidence,  417. 

d.  Measure  of  Damages,  418. 

e.  Authorizing  Double  Recovery,  419. 
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7.  Separate  Items  of  Damage,  420. 

8.  Leaving  Matters  Discretionary  with  yury^  421. 

9.  Limit  of  Recovery^  424. 

10.  Elements  of  Damage  Not  Pleaded  or  Proven^  424. 

11.  Sufficiency  of  Evidence  to  Warrant  Instruction^  427. 

12.  Matters  Testified  to  Without  Objection^  428. 

13.  Aggravation  of  Former  Impaired  Condition^  429. 

14.  Self -aggravation^  430. 

15.  Injury  Unconnected  with  Accident^  433. 

16.  Exemplary  Damages^  435. 

17.  Pain  and  Suffering  Enduredy  436. 

18.  Loss  of  Earnings  or  Profits^  440. 

19.  Expenditures y  444. 

20.  Future  and  Permanent  Effects^  449, 

a\  Generally^  449. 

b.  Pain  and  Suffering,  453. 

c.  Loss  of  Earnings  or  Profit Sy  457. 

d.  Age  and  Life  Expectancy ,  459. 

e.  Condition  in  Life,  461. 

/.  Annuity  and  Mortality  Tables ,  461. 

2 1 .  Objections  and  Exceptions ,  46 1 . 

22.  Failure  to  Request  Instructions^  462. 

23.  Cure  of  Erroneous  Instructions^  463. 

a.  By  Other  Instructions,  463. 

b.  By  Verdict,  465. 
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a.  Generally,  466. 

b,  Plectding  and  Proof,  467. 

2.  Action  by  Minor,  468. 

3.  Instructions,  469. 
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CROSS-REFERENCES. 

See  generally  articles  CONTRIBUTORY  NEGLIGENCE^  vol. 
5,  p.  i;  DAMAGES,  vol.  5,  p.  700;  DEATH  BY  WRONG- 
FUL ACT,  vol.  5,  p.  848;  NEGLIGENCE,  vol.  14,  p.  329. 

And  consult  specific  titles  such  as  ASSAULT  AND  BATTERY, 
vol.  2,  p.  83s;  CROSSINGS,  vol.  5,  p.  688;  DEATH  BY 
WRONGFUL  ACT,  vol.  5,  p.  848;  MASTER  AND  SERV^ 
ANT,  vol.  13,  p.  891;  PASSENGERS,  vol.  15,  p.  1120; 
RAILROADS;  STREETS  AND  HIGHWAYS ;  and  see 
the  General  Index  to  this  work. 

L  Plage  of  TbIAL.  —  Aetlom  for  PwMiiAl  IignriM  Are  Trandtory  in 
their  nature,  and  in  the  absence  of  statutory  provisions  to  the 
contrary  they  may  be  instituted  and  prosecuted  either  within  the 
jurisdiction  wherein  the  injuries  were  sustained  or  in  any  other 
jurisdiction  in  which  service  on  the  defendant  can  be  had.* 

n.  VATimE  AVB  FOBM  07  AoTioiT  —  1.  Contract  or  Tort  — 
A  complaint  or  declaration  to  recover  damages  for  personal 
injuries  should  proceed  upon  a  definite  theory,  either  of  wilful 
injury  or  of  negligence.*    The  nature  of  the  action,  whether  in 

1.  FUrida.  —  South  Florida  R.  Co.  v,  right  of  redress,    like  any  other  per- 

Weese,  32  Fla.  212.  sonal  right,  accompanies  the  party  in- 

TUinois,  —  Hanna    v.   Grand   Trunk  jured  wherever  he  may  go  and  have 

R.  Co.,  41  111.  App.  116.  an  opportunity  to  enforce  his  remedy. 

New  Jersey, — Ackerson  v,  Erie  R.  Nonce  v,   Richmond,  etc.,  R.  Co.,  33 

Co..  31  N,  J.  L.  309.  Fed.  Rep.  429. 

New  York,  —  Barney  v.  Burnsten-  Bight  of  AoUon  in  JnrisdiotiOB  of  la- 
binder  64  Barb.  (N.  Y.)  212,  7  Lans.  Jury. — Where  an  administrator  brought 
(N.  Y.)  210.  an   action  in  one  state    for  personal 

Vermont,  —  McLeod  v.  Connecticut,  injuries  inflicted  upon  his  intestate  in 

etc..  R.  Co.,  58  Vt.  727,  28  Am.  &  Eng.  another  state,  and  which  resulted  in 

R.  Cas.  644.  death,  the  failure  of  the  declaration  to 

Virginia, — Norfolk,  etc.,   R.  Co.  v.  allege  that  the  cause  of  action  survived 

Ampey,  93  Va.  108.  in  the  latter  state  was  held  to  be  fatal. 

Wisconsin,  —  Eingartner    v,  Illinois  O'Reilly  v.  New  York,  etc.,  R.  Co.,  42 

Steel  Co.,  94  Wis.  70.  Am.  &  Eng.  R.  Cas.  50,  16  R.  I.  388,  29 

Defondant  Inoorporated  in  Two  States.  Cent.  L.  J.  210. 

—  Where  a  railroad  is  chartered  in  two  Goniliot  of  Laws.  —  As  to  the  effect  on 

states,  and  has  but  one  set  of  officers,  the  right  to  recover  for  personal  inju- 

and  a  passenger  is  injured  in  one  state  ries  of  a  conflict  of  the  laws  of  the  state 

while  traveling  on  a  single  ticket,  and  where  the  injury  occurred  and  those 

sues  for  damages  in  the  other  state,  it  of  the  state  where  the  suit  is  brought, 

is  immaterial  whether  the  corporation  see  Am.  and  Eng.  Encyc.  of  Law  (2d 

is  sued  as  a  corporation  of  one  state  or  ed.).  tit.  Private  International  Law, 

the  other.     Mississippi,  etc.,  R.  Co.  v,  Xodo    of  Olgeotiiig. —  By  Code  Va., 

Ayres,  16  Lea  (Tenn.)  725.  1887,  §  3260,  objection  to  the  jurisdic- 

Plaoo  of  Iigury.  —  It  is  unnecessary  tion  of  the  court  to  entertain  an  action 
that  the  declaration  shoald  set  out  the  for  personal  injuries  must  be  taken  by 
place  where  the  injury  was  inflicted,  plea  in  abatement,  and  not  by  demur- 
Norfolk,  etc.,  R.  Co.  V,  Ampey,  93  Va.  rer.  Norfolk,  etc..  R.  Co.  v,  Ampey, 
108.  93  Va.  108. 

Allogatio^  Contra  Paoem.  —  A  ton  to  2.  Oonstmotion     of    Ploading.  —  The 

the   person,   although    alleged   in   the  theory     upon     which     the    action    is 

formal  and  tech  nicallanguage  of  plead-  brought  will  be  judged  of  from  the 

ing  as  contra  pacem^  is  only  a  civil  in-  general  scope  and  tenor  of  the  plead- 

jury  in  contemplation  of  law;  and  the  ing.     Gregory  v,  Cleveland,  etc.,  R. 
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contract  or  in  tort,  is  also  of  much  importance.  Where  the 
action  is  ex  contractu^  compensatory  damages  only  can  be  recov- 
ered; but  where  it  sounds  in  tort,  punitive  or  vindictive  damages 
will  be  allowed.*  It  should  also  be  noted  that  formal  variances 
between  the  allegata  and  th^  probata  are  much  less  regarded  in 
actions  sounding  in  tort  than  in  those  brought  upon  contract. 
In  modern  practice  this  matter  is  of  little  importance,  as  mere 
formal  variances  are  generally  disregarded,  or  at  least  may  be 
cured  by  amendment.*  Where  the  common-law  rules  of  plead- 
ing prevail,  in  an  action  on  the  case,  under  a  plea  of  not  guilty 
the  defendant  may  show  that  the  immediate  or  proximate  cause 
of  the  injury  was  the  negligence  of  the  plaintiff.* 

Aetioni  for  Iignriei  to  PMiengen.  —  The  distinctions  between 
actions  ex  contractu  and  those  ex  delicto  are  oftenest  applied  and 
are  especially  noticeable  in  actions  for  injuries  to  passengers. 
For  a  full  treatment  of  the  subject  in  this  connection,  seei  the 
article  PASSENGERS,  vol.  1$,  p.  1120.  See  also  article  Carriers, 
vol.  3,  p.  812. 

2.  Trespass  or  Case.  —  By  the  common-law-  practice,  where  an 
immediate  injury  has  been  inflicted  intentionally  or  wilfully,  or 
the  injury  resulted  from  the  defendant's  wrongful  act,  the  proper 
remedy  is  by  an  action  of  trespass.  But  where  the  injury  is 
caused  by  carelessness  or  negligence  there  is  a  mere  nonfeasance, 
and  although  the  injury  be  immediate,  ordinarily  the  remedy  is 
by  an  action  of  trespass  on  the  case.'* 

m  JoiKDEB  OF  Causes  of  Action  —  1.  Injuries  to  Person  and 
Property.  —  Where  statutes  exist  which  allow  the  joinder  of 
causes  of  action  arising  out  of  the  same  wrongful  or  negligent 
act,  it  has  been  held  that  a  cause  of  action  for  an  injury  to  the 
person  of  the  plaintiff  or  an  injury  to  the  person  of  his  wife  may 
be  joined  with  a  cause  of  action  for  injury  to  his  personal  prop- 
erty, where  the  injuries  result  from  the  same  act.* 

Co.,  112  Ind.  385,  31  Am.  &  Eng.  R.  2.  Weed  v.  Saratoga,  etc.,  R.  Co.,  19 

Cas.  440;  Ward  v,  St.  Vincent's  Hos-  Wend.  (N.  Y.)  534.     See  also  Baylis  v, 

pital.  39  N.  Y.  App.  Div.  624.  Lintott,  L.  R.  8  C.  P.  345. 

Tort  Pretnmed.  —  Although  one  hav-  8.  Flower  v,  Adam,   2  Taunt.   315; 

ing  a  right  of  action    for   negligence  Williams  v.  Holland,  10  Bing,  112,  25 

may  sue  either  in  tort  or  on  contract,  E.    C.    L.    50;    Vennall   v.   Garner,    i 

in  determining  the  form  of  action  the  Cromp.  &    M.    21;    Bridge    v.   Grand 

nature   of   the   remedy   will   be  deter-  Junction  R.  Co.,  3  M.  &  W.  244;  Sills 

mined  by  the  form  of  the  pleading  and  v.  Brown,  9  C.  &  P.  601,  38  E.  C.  L. 

the  circumstances  of  the  case;  but  as  245;  Smith  v,   Dobson,  3  M.  &  G.  59. 

tort  is  the  natural  foundation  of  the  ac-  42  E.  C.   L.  40;  H olden  v,  Liverpool 

tion,  a  declaration  will  be  construed  to  New  Gas,  etc.,  Co.,  3  C.  B.  i,  54  E.  C. 

be  in  tort  unless  it  clearly  appears  that  L.  i.     See  also  Canadian  Pac.   R.  Co. 

the   suit  is  on   contract.     Whittenton  v.  Clark,  73  Fed.  Rep.  76,  74  Fed.  Rep. 

Mfg.  Co.  V,  Memphis,  etc..  Packet  Co.,  ^62^  per  Lieicombe,  J. 

21  Fed.  Rep.  896.  4.  See  for  a  full  discussion  of  this 

1.  New    Orleans,    etc.,    R.    Co.    v,  subject    articles    Trespass;    Trespass 

Hurst,   36  Miss.   660;    Walsh  v.  Chi-  on  the  Case. 

cago,  etc.,  R.  Co..  42  Wis.  23;  Hamlin  6.  Thelin  v.  Stewart,  100  Cal.  372; 

{/.  Great  Northern  R.  Co.,  I  H.  &  N.  408.  Scgar  v.  Barkhamsted,  22  Conn.  290; 
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2.  Iigories  to  Hiuband  and  Wife.  —  A  husband  may  sue  in  one 
action  for  personal  injuries  sustained  by  him  and  for  loss  of  his 
wife's  services,  or  for  expenditures  for  healing  or  curing  injuries 
sustained  by  her  in  the  same  casualty.* 

3.  Iiyiiry  to  Person  and  Canse  of  Action  for  Death.  —  In  some 
states  it  has  been  held  that  it  is  not  permissible  in  one  action  to 
ask  damages  for  an  injury  sustained  by  a  person  in  his  lifetime 
and  also  damages  for  his  death  where  death  has  resulted  from  the 
same  injury.* 

Chicago  West  Div.   R.    Co.  v,  Ingra-  injuries  to  his  health,  caused  by  the 

ham,  131  111.  659;  Lamb  v,  St.  Louis  building  and  operation  of  the  defend- 

Cable,  etc.,   R.  Co.,  33  Mo.  App.  489;  ant's  elevated  road,  but  no  change  was 

Howe  V,   Peckham,   10  Barb.  (N.  Y.)  made  in  the  supplemental  complaint  as 

656;  Rosenbergs.  Staten  Island  R.  Co.,  to  the  parties,  and  no  discontinuance 

(C.  PI.)  14  N.  Y.  Supp.  476;  Grogan  v,  as  to  the  assignor  was  asked.     The 

Lindeman,  i  Code  Rep.  N.  S.  (N.  Y.)  complaint    was    held  demurrable   be- 

287;  M  c  And  re  w  <f.  Lake  Shore,  etc.    R.  cause  one  of  the  causes  of  action  did 

Co.,  70  Hun(N.  Y.)46.     And  see  Clark  not  affect  all  the  parties,  and  also  be- 

V,  Hannibal,  etc.,  R.  Co.,  36  Mo.  202;  cause  the  causes  of  action  did  not  arise 

Brunsden  v.  Humphrey,  14  Q.  B.  Div.  out  of  the  same  transaction. 

141 .  Lgnriat  to  Plaintifri  Wife  and  Propccrty. 

Huliaace.  —  A  cause  of  action  for  in-  — Specific    injuries    to  the    plaintiff's 

juries  resulting  from  noxious  vapors  wife,  to  his  furniture,  and  to  his  house 

from   a    cesspool    or    stagnant    water  should   not  be    set   forth   in   separate 

suffered  to  remain  on  his  premises  by  counts  or  paragraphs  as   independent 

the  owner  may  be  united  with  one  for  causes  of  action.     Hazard  Powder  Co. 

damages  from  depositing  dirt  or  rub-  v.  Volger,  3  Wyoming  189.     But  see 

bish  removed  from   ^uch  excavation.  Smith  z/.  Warden,  86  Mo.  382. 

in  the  street  in  front  of  the  adjoining  1.  Devino  v.  Central  Vermont  R.  Co., 

premises.       Aid  rich    v.    Wetmore,   56  63  Vt.  98. 

Minn.  20.  Separate  Actions  —  Judgment  in  One  Hot 

Breach  of  Oontraet  and  Tort.  —  A  com-  Bar  to  Other.  —  Where  husband  and 
plaint  alleging  that  by  the  wrongful  wife  are  injured  in  one  accident,  the 
acts  of  the  defendant  the  plaintiff  husband  may  embrace  in  one  suit  both 
was  prevented  from  exercising  certain  the  injuries  to  himself  and  those  to  the 
contractual  rights,  and  was  thereby  wife,  but  is  not  bound  to  do  so;  and 
caused  pain  and  damage,  states  a  where  he  brings  separate  suits  the  de- 
cause  of  action  for  a  breach  of  contract  fendant  cannot  set  up  a  judgment 
and  a  cause  of  action  for  tort.  Maisen-  against  it  in  a  suit  for  injuries  to  the 
backer  v.  Concordia  Soc.,  (Conn.  1899)  husband  as  a  bar  to  the  suit  for  inju- 
42  Atl.  Rep.  67.  ries  to  the  wife.     St.   Louis,  etc.,  R. 

Waiver  of  Misjoinder.  —  Failure  to  de-  Co.  v.  Edwards,  3  Tex.  App.  Civ.  Cas., 

mur  will  operate  as  a  waiver  of  the  §  345. 

question  whether  a  cause  of  action  for  Bodily  Iignriot  Inflicted  npon  a  Person, 

a  personal  injury  and  a  cause  of  action  His  Wife,  and  His  Minor  Child,  resulting 

for  breach  of  contract  are  improperly  in  the  loss  to  him  of  his  wife's  services 

joined  in  one  count.     Maisenbacker  v.  and  the  expenditure  of  money  by  him 

Concordia  Soc.,  (Conn.    1899)  4^  ^^'  >"  healing  and  caring  for  himself  and 

Rep.  67.  his  child,  constitute  a  single  cause  of 

Cansot  of  Action  Hot  Affecting  All  the  action,  and  may  be  united  in  a  single 
Parties  nor  Arising  Out  of  Same  Transac-  paragraph  of  a  complaint.  Cincinnati, 
tion.  —  In  Taylor  v.  Metropolitan  El.  etc.,  R.  Co.  v.  Chester,  57  Ind.  297. 
R.  Co.,  52  N.  Y.  Super.  Ct.  299,  the  2.  Louisville,  etc.,  R.  Co.  v,  Kellem, 
complaint  set  out  a  cause  of  action  for  13  Ky.  L.  Rep.  228,  in  which  case  it 
injury  to  real  property  and  the  supple-  was  held  that  such  joinder  of  causes 
mental  complaint  alleged  an  assign-  was  not  permissible  because  the  re- 
ment  by  one  of  the  plaintiffs  to  the  covery  for  the  damages  sustained  be- 
other  of  all  his  interest  in  the  claim,  fore  death  would  have  been  in  behalf 
and  also  a  cause  of  action  for  personal  of  the  estate  and  the  recovery  for  the 
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4.  Legftl  and  Sqidtable  Caues  of  AetiMi  —  Iwotnion  of  Bdtatt  ud. 
XiMOTtrj  of  Dtmagoi.  —  In  those  states  in  which  the  joinder  of  equi- 
table and  legal  causes  of  action  is  permissible  it  has  been  held 
that  the  plaintiff  may  ask  in  one  action  for  the  rescission  of  a 
release  given  to  the  defendant  and  for  damages  for  the  injuries 
which  he  has  sustained.^ 

IV.  CoirsOLlDATloir  oy  Aonoirs.  —  Where  several  actions  are 
brought  by  one  person  for  different  injuries  which  have  resulted 
from  the  same  casualty  or  act  of  the  defendant  the  court  may,  in 
some  states,  require  such  actions  to  be  consolidated.* 

T.  PUADnre  ahd  Pboof  —  1.  Generally.  —  In  actions  for  per- 
sonal  injuries  the  courts  apply  the  general  rule  that  facts  which 
need  not  be  proved  to  sustain  the  action  need  not  be  alleged.* 
But  facts  which  necessarily  bear  on  the  question  of  damages,  or 
on  their  nature  or  character,  must  be  so  set  out  that  they  may 
be  met  advisedly  by  the  adverse  party.* 

2.  Cause  of  Injury.  —  The  declaration  or  complaint  should  set 
out  distinctly  the  particular  facts  upon  which  the  plaintiff  bases 
his  right  to  recover,  and  should  maxe  it  appear  that  the  injuries 
resulted  from  the  defendant's  negligence  or  wrongful  act.* 

deatli  would  have  been  on  behalf  of  7  H.  &  N.  834;  Union  Pac.  R.  Co.  v. 

the   widow  and    children  of    the  de-  Jones,49Fed.  Rep.  343,411.8.  App.  115. 

cedent.    See    also  McVey  v,    Illinois  An  Aetion  by  a  Husband  and  Wifo  for 

Cent.   R.  Co.,  73  Miss.  487.     But  see  an  injury  to  the  wife  may  be  consoli- 

contra,  Preston  v.  St.  Johnsbury,  etc.,  dated  with  an  action  by  the  husband 

R.  Co.,  64  Vt.  280.  for  an  injury  to  himself  at  the  same 

1.  Blair  v.  Chicago,  etc.,  R.  Co.,  89  time  and  place.  Morley  v.  Midland 
Mo.  383;  Whetstone  v,  Beloit  Straw  R.  Co.,  3  F.  &F.  961.  See  also  Brock- 
Board  Co.,  76  Wis.  613.  See  also  Hen-  bank  v.  Whitehaven  Junction  R.  Co., 
derson  v.  Boyd,  85  Tenn.  21,  in  which  7  H.  &  N.  834. 

case  it  was  held  that  a  count  in  tres-  8.  A90  of  I^jorod  Party.  —  It  is  not 

pass  for  personal  iniuries  was  improp-  necessary  that  a  complaint  by  a  pas- 

erly  joined  with  a  count  for  breach  of  senger    for    personal    injuries  should 

contract,  the  alleged  breach  being  fail-  contain    an   allegation  as  to  his  age. 

ure  of    the    defendant    to   perform   a  Galveston,  etc.,  R.  Co.  z'.Thornsberry, 

promise  to  pay  a  certain  amount  in  (Tex.  1891)  17  S.  W\  Rep.  521. 

settlement  of  the  plaintiff's  claim.  Xattort  of  Defenio.  —  Where  an  owner 

2.  See  in  general  article  Consolida-  of  property  within  the  limits  of  a 
TiON  OF  Actions,  vol.  4,  p.  673,  and  municipal  corporation  is  primarily 
supra.  III.  Joinder  of  Causes  of  Action,  liable  for  injuries  sustained  because  of 
And  see  McAndrewz/.  Lake  Shore,  etc.,  a  defective  sidewalk  abutting  on  his 
R.  Co.,  70  Hun  (N.  Y.)  46,  in  which  property,  in  an  action  brought  in  the 
case  one  action  was  brought  for  inju-  first  instance  against  the  corporation 
ries  to  personal  property  and  the  other  such  liability  of  the  property  owner  is 
for  injuries  to  the  person;  Rosenberg  a  matter  of  defense  and  need  not  be 
V.  Staten  Island  R.  Co.,  (C.  PI.)  38  N.  negatived  by  the  plaintiff.  Amos  r. 
Y.  St.  Rep.  106:  Horley  v.  Midland  R.  Fond  dii  Lac,  46  Wis.  695. 

Co.,  3  F.  &  F.  961,  in  which  case  it  was  4.  As  to  Claiming  Damagof,  see  article 

held  that  an  action  by  a  husband  and  Damages,  vol.  5,  p.  700. 

wife  for  an  injury  to  the  wife  maybe  6.  James  v.   Atlanta  St.  R.  Co.,  90 

consolidated  with  an  action  brought  by  Ga.  695.     And  see   in   general  article 

the  husband   for  injuries  to  himself.  Negligence,  vol.  14,  p.  329,  and  specific 

where  both  injuries  are  inflicted  at  the  titles  in  this  work,  as  Crossings,  vol. 

same  time  and  place.    See  also  Brock-  5,  p.  688;  Master  and  Servant,  vol. 

bank  v,  Whitehaven  Junction  R.  Co.,  13,  p.  891,  etc. 
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PMof  «f  CavM  OtlMT  ikM  Tkftt  AUyi.  —  Where  the  injuries  are 
chained  to  have  been  sustsuned  in  some  particular  way  or  man- 
ner,  evidence  that  they  were  the  result  of  some  other  cause  is 
inadmissible,^  unless  the  cause  proven  does  not  materially  differ 
from  that  alleged,  or  so  change  the  issue  as  to  mislead  the 
adverse  party  by  compelling  him  to  meet  proof  of  a  character 
other  than  that  which  by  the  pleadings  he  has  a  right  to  expect.* 

3.  The  Injury  —  mtsili  m  to  Ii^uy  aad  Woondf.  —  While  it  is 
unnecessary  that  the  plaintiff's  pleading  should  describe  in  detail 
all  the  characteristics  and  consequences  of  the  injuries  or  wounds 
sustained,  and  extreme  particularity  is  not  required,  actual  known 
facts  as  to  the  injuries  and  their  results  should  be  stated  with 
such  reasonable  accuracy  as  the  circumstances  of  the  case  will 
permit,  in  order  that  the  adverse  party  may  be  informed  of  their 
nature  and  extent,  and  thus  be  advised  as  to  the  character  of  the 
proof  which  may  be  introduced.* 

Oonaaetinff  Wron^^ftU  Aet  with  Ii^witt.  variance  from  an  allegation  that  the 

—  An  allegation,  immediately  follow-  plaintiff  was  riding  in  a  buggy,  that 

ing  the  statement  of  the  acts  of  vio-  his  horse  ran  and  fell,  and  that  dt  that 

lence  complained  of,   that    "  thereby  means  he  was  thrown  out,  the  details, 

said  plaintiff  was  greatly  wounded  and  thus  alleged  being  wholly  unimportant 

bruised,*'  etc.,  is  a  sufficient  averment  in  their  relation  to  the  personal  injury 

that  the  plaintiff's  injuries  were  caused  received   by  the   plaintiff.     House   v^ 

by  the  acts  of  the  defendant.    Green-  Metcalf,  27  Conn.  631. 

man  v.  Smith,  20  Minn.  418.  8.  Baltimore,  etc.,  R.  Co.  v,  Slanker,. 

1.  Houston  V,  Traphagen,  47  N.  J.  L.  77  III.  App.  567;  Joliet  r.  Johnson,  (111. 

23;  Carey  v,  Boston,  etc.,  R.  Co.,  158  1898)  52  N.  E.  Rep.  498;  Corey  v.  Bath,. 

Mass.  228;   Steiler  v.  Hart,  65  Mich.  35  N.  H.  530;  Perkins  v.  Concord  R. 

644;    Monroe   v.  Rose,  38  Mich.  347.  Co.,  44  N.  H.  223;  Anderson  v,  Haig,. 

See  also  generally  article  Variance.  12  Pa.  Co.  Ct.  Rep.  450;  San  Antonio,. 

8.  BiTidble  Tort.  —  It  is  not  necessary  etc.,  Pass.  R.  Co.  v.  Adams,  6  Tex. 

that  every  allegation  as  to  matters  of  Civ.  App.   102.     See  also  infra^  V.  4. 

substance  should   be   strictlv  proven ;  Natural  and  Necessary  Consequences, 

where  the  tort  is  divisible  in  its  nature,  langnagt  Vsad  in  Ordiaarj  Sanaa.  — 

proof  of  part  of  the  tort  or  injury  is.  Unless  the  language  employed  to  de* 

in  general,    sufficient  to  support   the  scribe  the  nature  and  extent  of  the  in- 

declaration.     Rock  Island  r.  Cuinely,  juries  has  some  other  recognized  tech- 

126  111.  408;  Chitty  on  Pleadings  305.  nical    legal    meaning,    it    should    be 

llalioa  —  HagUgenoe.  —  Under    an  construed  according  to  its  ordinary  and 

averment  that  an  injury  was"  wrong-  popular  sense.     Rock  Island  t.  Cuin- 

fully  and  maliciously  "  inflicted,  proof  ely,  126  111.  408. 

that  it  was  done  negligentlv  is  admis-  Loss  of  E70  as  Bodily  Iidory.  —  In  an 

sible.     Frank  v.  Avery,  21  Wis.  166.  action  on  a  contract  of  insurance  an 

Loose  and  Broken  tidowalk  Boards.  —  allegation  that  the  plaintiff  received  an 

Where  the  injury  was  alleged  to  have  injury  which  caused  a  total  and  per- 

been    sustained    by    unfastened    and  manent  loss  of  his  right  eye  is  a  suffix 

broken  boards  in  a  sidewalk,  proof  that  cient  allegation  of  "bodily  injury." 

it  was  caused    by  unfastened  boards  Maynard    v.    Locomotive    Engineers' 

was  held  to  have  been  sufficient  though  Mut.  L.,  etc.,  Ins.  Assoc,  16  Utah  145. 

no  proof  as  to  broken  boards  was  in-  Unimportant    Improper    Oharaetoriaa- 

troduced.    Joliet  v.  Johnson,  (111.  1898)  tions.  —  In   Missouri,  etc.,   R.   Co.   v. 

52  N.  E.  Rep.  408.  Turley,  (Indian  Ter.    i8o(5)  37  S.  W. 

Bogpy  —  Solkj.  —  Proof  that  the  Rep.  52,  the  complaint  alleged  a  retro- 
plaintiff  was  riding  in  a  sulky,  that  his  flexion  of  the  womb  as  a  result  of  the 
horse  became  frightened,  that  the  sulky  injury,  while  the  proof  established  an 
was  overturned,  and  that  he  was  anteflexion,  and  there  was  held  to  be 
thrown  to  the  ground,  ii  not  a  legal  no  material  variance  in  the  absence  of 
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Deflniteness   and  Certainty.  —  The  requirements   of   a   pleading  to 

authorize  the  admission  of  proof  as  to  particular  injuries  or  phys- 
ical conditions  cannot  be  definitely  stated,  inasmuch  as  they 
depend  in  great  measure  on  the  case  in  hand.     However,  it  is 

unquestionable  that  the  pleader  should  observe  the  general  rule 

any  showing   that  the  adverse   party  the  aUegation   to  be  made  more  spe- 

was  inisled,  and  in  view  of  a  statutory  cific." 

provision  (Mansf.  Dig.  Ark.,  g  5075)  Snrgleal  Operation.  —  A  petition  alleg- 
that  a  variance  of  such  a  nature  shall  ing  that  in  consequence  of  the  injuries 
be  deemed  immaterial.  See  also  Har-  sustained  it  became  necessary  to  per- 
vard  V.  Stiles,  54  Neb.  26,  wherein  form  a  surgical  operation,  to  the  plain- 
under  an  allegation  of  the  loss  of  the  tiff's  expense  and  damage,  etc.,  is 
use  of  the  hand,  evidence  of  the  loss  of  sufficient,  without  showing  what  sur- 
that  member  was  permitted.  gical  operation  was  performed,   what 

Deflniteness.  —  Allegations     that     by  part  of  the  body  was  operated  upon, 

reason  of  the  defendant's  negligence,  the  effect  of  the  operation,  or  by  whom 

the  plaintiff  was  thrown  from  his  car-  it  was   performed,   those   facts   being 

riage   to  the  ground,    and    his    arm,  mere   matters  of  evidence.     San  An- 

shoulder.  and  back  were  seriously  and  tonio  St.  R.  Co.  v.  Muth,  7  Tex.  Civ. 

permanently   injured,    and    his    body  App.  443. 

otherwise   bruised   and   injured,  from  Laok  of  Fulness  and  Detail.  —  An  alle- 

which  injuries  he  became  sick,  sore,  gation  that  an  injury  to  the  plaintiff's 

maimed,  and  disordered,  and  suffered  wife   produced  '*  such   serious  bodily 

great  pain,  etc.,  are  sufficiently  definite  injuries  to  her  as  to  deprive  petitioner 

as  to  the  injuries.     Hanson  v.  Ander-  for  a  long  time  of  her  company  and 

son,  go  Wis.  195.  services,  and  entail  upon  him   heavy 

An  allegation  that  a  child   became  expense  for  nursing  and  medical  atten- 

seriously     injured     and     permanently  tion,  all  to  his  damage  "  in  the  sum  of 

crippled,   so   as   to  disable   her    from  one  thousand  dollars,  though  wanting 

performing  services  and  labor  of  any  in  sufficient  fulness  and  detail  as  to  the 

kind,  is  sufficient,  without  showing  the  injury  and   its   consequences,    should 

manner  in  which  the  child  was  injured  not  be  dismissed  at  the  trial  term  on 

or  crippled,  or  describing  the  alleged  the  ground  that  the  allegations  as  to 

injury.     San    Antonio  St.    R.    Co.    v,  the  nature  and  extent  of  the  injuries 

Muth,  7  Tex.  Civ.  App.  443.  were  too  vague,  uncertain,  and  indefi- 

In  Nance  c/.  Carolina  Cent.  R.  Co.,  nite  to  put  the  defendant  on  notice  as 
94  N.  Car.  619,  an  action  by  husband  to  the  nature  of  the  case  to  be  proved, 
and  wife,  the  complaint  alleged  that  James  v.  Atlanta  St.  R.  Co.,  90  Ga. 
the  female  plaintiff  **  was  seriously  and  695.  In  this  case  the  same  principle 
permanently  injured  in  her  person,  to  was  applied  to  an  allegation  by  the 
wit:  her  side,  back,  and  breast  were  wife  that  '*  by  reason  of  said  fall,  she 
bruised,  her  hip  joint  was  dislocated,  was  badly  injured  in  her  body,  so  that 
the  pelvis  bone  broken,  her  womb  was  she  suffered  great  pain,  and  still  does, 
badly  injured,  and  she  received  other  and  will  continue  to  do  so,  and  will 
internal  injuries,  by  reason  of  which  remain  permanently  injured,"  and  that 
many  wounds  and  injuries  she  has  be-  '*  said  fall  also  caused  great  mental 
come  a  permanent  invalid  or  nearly  shame  and  distress,"  all  to  her  damage 
so."  The  court  said:  **  The  allegation  in  the  sum  of  five  thousand  dollars, 
of  injury  in  the  complaint  might  have  Oonformity  to  Statutory  Kotioe  of  In- 
been  more  definite  and  specific,  but  it  jury.  —  The  plaintiff  is  not  confined  and 
is  such  as  that  the  court  can  see  the  limited  in  his  declaration  to  the  precise 
nature  of  the  injury,  that  it  is  serious,  statement  of  his  injuries  as  contained 
and  such  as  would  naturally  much  in  the  notice  of  the  injury  required  to 
endamage  the  plaintiff.  It  gives  the  be  given  by  him,  but  it  will  be  suffi- 
defendant  such  information  as  will  cient  if  the  defendant  has  such  notice 
enable  it  to  make  any  defense  it  may  as  will  enable  its  officers  to  investigate 
have.  This  is  sufficient.  A  material  the  case  and  acquire  a  full  knowledge 
allegation  so  made  is  not  demurrable,  of  the  facts.  Bradbury  v,  Benton,  69 
It  might  be  that  the  court  would,  on  Me.  194.  And  see  Minick  v.  Troy,  83 
proper  application,  if  need  be,  require  N.  Y.  514,  a^rmtiit;  19  Hun  (N.  Y.)  253. 
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that  the  allegations  must  be  of  such  a  character  as  to  acquaint 
the  defendant  with  the  nature  of  the  testimony  upon  which  the 
plaintiff  intends  to  rely.  * 

Intornal  and  Inviiiblo  Ailments.  —  An  injury  which  is  visible  and 

open  to  common  observation  is  easily  susceptible  of  description, 
and  should  be  reasonably  described,  but  internal  and  invisible 

1.  Ulnstrationi.  —  Injury  to  the  Gen-  "was    otherwise    greatly     hurt    and 

gral  Health  may    be  shown   under  a  wounded  '*  and  remained  in  a  **  sick, 

charge  that    an    injury    to  the  hand  sore,   wounded,  bruised,  and  injured 

*'  was  serious,  permanent,  and   pain-  condition.'*     Keyser  v.  Chicago,  etc., 

ful.'*     Hansee  v.  Brooklyn  El.  R.  Co.,  R.  Co.,  66  Mich.  390,  31  Am.  &  Eng. 

66  Hun  (N.  Y.)  384.  R.  Cas.  399. 

Fracture,  —  An  averment  of  a  trans-  Injury  to  the  Eye  and  Nose  may  be 

verse  fracture  of  the  patella  will  justify  proven   under  a  declaration    alleging 

the  introduction  of  proof  of  thecharac-  great  injury,  disfigurement,  and  pain, 

ter  and  extent  of  the  injury,  not  only  Blake  v.  Lord,  16  Gray  (Mass.)  387. 

at  the  time  of  its  infliction,  but  also  at  Diseased  Nerve.  —  Under  a  declara- 

any  subsequent  period  during  its  con-  tion  alleging  injuries  to  the  body  and 

tinuance.     Chicago  v,  Crooker,  2  111.  lower  limbs,  to  the  hips,  hip  joint,  pel- 

App.  279.  vis  and  thi^h,  and  paralysis,  proof  of  a 

Broken  Leg.  —  Under  a  declaration  diseased  sciatic  nerve  was  held  admis- 

alleg^ng  that  the  plaintiff  was*' greatly  sible.     Beath  v.  Rapid  R.  Co.,  (Mich, 

injured,  bruised,  wounded,  and  crip-  1899)  78  N.  W.  Rep.  537. 

pled,**  it  may  be  shown  that  his  leg  Nervous  Prostration^  etc.  —  An   alle- 

was   broken      Yeager  v,  Bluefield,  40  gation  that  the  plaintiff  has  been  and 

W.  Va.  484.  is  sick,  lame,  and  sore,  and  unfitted  for 

Injuries  to  the  Lung  and  Spine  may  be  manual   labor,  and  has  suffered  great 

shown   under    a   declaration  averring  pain  of  body  and  mind,  is  sufficient  to 

that    the    plaintiff's    back    and    spine  admit  evidence  that  the  injury  caused 

were  seriously  hurt,  crippled,  bruised,  *'  nervous  prostration,"  *'  spinal  irrita- 

sprained,  and  injured,  and  that  the  in-  tion,"  and  "torpidity  of  the  liver.*' 

juries  sustained  were  permanent,  last-  Babcock  v.  St.   Paul,  etc.,   R.  Co.,  36 

ing,   and   incurable.     Montgomery    v.  Minn.  147. 

Lansing    City    Electric    R.    Co.,     103  Assistance  in  Occupation, —  Testimony 

Mich.  46.  that  the  plaintiff  required  and  received 

Curvature  of  the  Spine  may  be  proven  help  in  discharging  his  duties  is  admis- 

under  an  allegation  that  the  plaintiff  sible  to  show  the  extent  of  the  disabil- 

received  severe  and  painful  contusions  ity    caused    by   the    injury.     Interna- 

of  her  head,  and  body,  and  arms,  sus-  tional,  etc.,  R.  Co.  v.  Zapp,  (Tex.  Civ. 

tained  severe  nervous  shock,  and  was  App.  1899)  49  S.  W.  Rep.  673. 

permanently  injured.     Kleiner  v.  Third  Injury  to  Wrist.  —  Under  an  allega- 

Ave.  R.  Co.,  36  N.  Y.  App.  Div.  191.  tion  that  the  plaintiff's  right  wrist  was 

Varicose  Veins  may  be  shown  to  dislocated  and  broken,  evidence  is  ad- 
have  been  caused  by  the  injury  under  missible  that  the  radius  or  large  bone 
allegations  that  the  plaintiff's  knee  of  the  forearm  was  broken  just  above 
came  in  contact  with  a  nail,  that  her  the  wrist  joint,  the  common  under- 
knee  was  dislocated,  and  that  she  "  be-  standing  of  the  laity,  as  well  as  that  of 
came  sick,  lame,  disordered,  and  per-  the  medical  profession,  being  that  the 
manently  injured.'*  Joliet  «/.  Johnson,  lotver  end  of  the  radius  forms  part  of 
(111.  1898)  52  N.  E.  Rep.  498.  the  wrist  joint,  and  is  an  essential  part 

Stillbirth  may  be  shown  under  aver-  of  the    wrist    itself.     Rock   Island   v, 

ments  of  terror  and  alarm  occasioned  Cuinely,  126  111.  40S. 

to  the  plaintiff  by  a  collision  and  of  Instanoes  of  Insnfflcienoy.  —  A  decla- 

sickness  thereby  caused.     Fitzpatrick  ration  alleging  that  the  plaintiff  was 

V.  Great  Western  R.  Co.,  12  U.  C.  Q.  "  badly  and  painfully  injured,    *    •    ♦ 

B.  645,  and  see  Missouri  Pac.  R.  Co.  v.  that  he  was  confined  to  his  bed  three 

Mitchell,  75  Tex.  77.  days,     ♦    *    ♦    that  he   endured   the 

Kidney    Trouble    and  Fits    may    be  greatest  pain  and  suffering,'*  and  that 

shown  to  have  resulted  under  a  decla-  "  he  received  a  serious  and  painful  in- 

ration  setting  forth  that  the  plaintiff  jury,"  is  defective   because  failing  to 
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ailments,  which  are  only  inferred  from  scientific  deduction,  and 
as  to  which  there  is  always  room  for  some  difference  of  opinion, 
cannot  be  held  to  so  close  a  rule. ' 

lumlsation.  —  In  actions  for  personal  injuries  the  plaintiff  is  not 
required  to  plead  the  items  of  injury  and  the  resultant  damages 
as  in  an  action  on  contract ;  but  the  pleading  may  be  sufficiently 
definite  and  certain  without  stating  all  that  the  defendant  would 
be  entitled  to  have  stated  in  a  bill  of  particulars.  Hence,  unless 
otherwise  provided,  itemization  is  unnecessary,  but  if  fuller 
information  is  desired,  resort  should  be  had  to  a  bill  of  particu- 
lars, or  to  such  other  authorized  methods  as  will  accomplish  the 
same  result.  However,  the  fact  that  a  pleading  does  itemize  the 
injuries  and  damages  will  not  affect  its  sufficiency,  if  it  is  other* 
wise  good.*     While  it  may  be  sufficient  to  specify  the  main  fact, 

set  forth  specifically  the  injuries  re-  tition  alleged  that '  he  received  a  seri*- 
ceived.  Marshall  v.  McAllister,  (Tex.  ous  and  painful  wound  on  the  left  side- 
Civ.  App.  i8^)  43  S.  W.  Rep.  1043.  of  his  breast  and  body,'  etc.     The  evi- 

An  allegation  that  by  the  derailment  dence  was  that  '  the  ninth  and  tenths 
of  a  train  the  plaintiff  was  put  to  great  ribs  on  the  left  side  were  fractured 
inconvenience  and  delay,  that  he  was  near  the  juncture  with  the  spinal  col- 
expected  at  a  designated  place  at  a  umn,  and  the  overlying  soft  parts  con> 
certain  day,  but  was  unable  to  reach  tused.'  The  physicians  further  stated 
it,  that  the  weather  was  cold  and  bitter,  that  plaintiff  sustained  internal  injuries- 
that  the  place  of  derailment  was  not  of  an  unknown  character  "  from  which 
near  any  house,  that  he  was  forced  to  it  might  *'  fairly  be  inferred  *  *  *■ 
walk  to  a  town  for  shelter  and  thereby  that  the  injury  to  the  left  kidney  was 
suffered  greatly,  and  that  by  reason  of  the  effect  of  the  injury  to  the  left  side 
said  inconvenience  and  delay  he  was  of  the  body,  and  the  fracturing  of  the 
damaged  to  the  sum  of,  etc.,  is  too  in-  ninth  and  tenth  ribs  on  the  left  side 
definite  to  warrant  the  recovery  of  any  at  their  juncture  with  the  spinal  col- 
sum  for  inconvenience.  Missouri  Pac.  umn,"  and  there  was  held  to  be  no 
R.  Co.  V,  Mitchell,  75  Tex.  77,  41  Am.  error  in  admitting  the  evidence. 
&  Eng.  R.  Cas.  224.  Dislocation    and    Other    Injuries,  — 

1.  Injury  to  Spine  and  Urinary  Or.  A   declaration    which    alleges    that    a 

gans.  —  In  Delie  v,   Chicago,  etc.,   R.  female  plaintiff  received  great  bodily 

Co.,  51  Wis.  400,  it  was  averred  that  injury,  was  severely  bruised  on  the  leg 

the  plaintiff,  upon  whom  a  locomotive  and    thigh,    with    dislocation    of    the 

engine  had  been  overturned  by  derail-  thigh,  and  received  great  and  cruel  in- 

ment,  was  **  severelv  burned,  maimed,  jury  to  her  bowels  and  abdomeji,  and 

and    permanently    injured,    and    has  was  much  sick,  sore,  lame,  and  dis* 

suffered  and   has  continued  to  suffer  abled,  is  broad  enough  to  allow  testi- 

great  pain  in  body  and  mind;   that  by  mony  as  to  dislocation  or  injury  to  the 

reason  thereof  the  plaintiff  became  and  hip,  and  also  an  injury  to  the  bowels,^ 

for  a  long  time  remained  ill,  and  is  abdomen,    and     uterus.       Holmes    v, 

still  suffering  from  said  injuries."     No  Fond  du  Lac,  42  Wis.  282. 

motion  was  made  to  make  the  com-  A   declaration   charging   dislocation 

plaint  more  definite  and  certain.      It  of  the  plaintiff's  shoulder  and  alleging 

was  held  that  evidence  of  injury  to  the  consequent  suffering  and  other  invisible 

spinal  cord  and  the  existence  of  urinary  and   internal  ailments  should  not   be 

difficulties  was   properly  admitted,  as  held  to  any  technicality  of  construe- 

was  also    evidence   that  an    inguinal  tion.     Laughlin  v.  Grand  Rapids   St. 

hernia  developed  about  nine   months  R.  Co.,  62  Mich.  220.   26  Am.  &  Eng^ 

after  the   injury,  and   was  the  result  R.  Cas.  377. 

thereof.  2.  Furbush,  etc.,  Mach.  Co.  v.  Buchs- 

Injuryto  Ribs  and  Kidney,  —  In  Mis-  baum,  34  W.  N.  C.  (Pa.)  147  Missouri^ 

souri,  etc.,  R.  Co.  v,  Edling,  (Tex.  Civ.  etc.,  R.  Co.  v,  Simmons,  12  Tex.  Civ. 

App.  1898)  45  S.  W.  Rep.  406,  *'  the  pe-  App.  500;  Barney  v,  Hartford,  73  Wis. 
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yet  if  it  is  attempted  to  particularize  the  injuries  arising  from  the 
principal  one  all  that  it  is  designed  to  prove  should  be  alleged.^ 
But  as  the  plaintiff  is  not  bound  to  prove  every  specific  injury 
alleged  in  tne  complaint,*  the  failure  to  prove  all  the  injuries 
specified  will  not  entitle  the  defendant  to  a  verdict.*  And  it 
has  been  held  that  if  any  one  of  the  injuries  alles^ed  is  sufficiently 
•comprehensive  to  embrace  an  injury  as  to  which  evidence  is 
sought  to  be  introduced,  such  evidence  is  admissible.^ 

4.  Natural  and  Neoeiiary  Oonflequanoei.  —  It  is  well  settled  that 
.  under  a  general  allegation  of  damages  consequent  upon  an  injury 

•95:    Hanson  v.  Anderson,  90  Wis.  195.  sary,  in  the  absence  of  a  specific  ex- 

See    Benz    v.    South    Bethlehem,    5  ceptlon.     Knittel  v,  Schmidt,   16  Tex. 

Northam.  L.  Rep.  (Pa.)  381.     See  also  Civ.  App.  7. 

iif/ra,  VI.  Bill  of  Particulars ;  and  see  1.  Pinney  v.  Berry,  61  Mo.  359. 

;generally  article  Bills   of    Pa&ticu-  Ths  Imuntrfttton  of  specific  injuries 

LARS,  vol.  3,  p.  517.  will  not  exclude  all  others.    Quirk  v. 

In  Hanson  v.  Anderson,  90  Wis.  195,  Siegel-Cooper  Co.,  36  Misc.  Rep.  (N. 

the  court  said:  '*  It  is  hardly  neces-  Y  Supreme  Ct.)  344. 

sarv  to  specify  every  muscle  that  ached  2.  Hammond  t.   North   Eastern   R. 

and  every  nerve  that  throbbed."  Co.,  6  S.  Car.  130. 

"  Hurt,   Injury,   uid  ttoknaw."  —  An  S.  SpteUlofttioa  of  Bmiitt  and  Ii^itriM. 

allegation  that  the  plaintifif "  was  hurt  —  Where  the  complaint  avers  in  gen- 

and    injured,  and    became    and    was  eral  terms  that  plaintiff  was  bruised 

•sick,"  is  sufficient  to  allow  proof  of  the  and  injured  internally  and  externally, 

extent  of  the  injuries  as  well  as  of  the  specifying  several  particular  injuries, 

plaintiff's  physical  and  mental  suffer-  the  defendant  cannot  claim  a  verdict 

ing,  without  specifically  setting  out  the  because  of  a  failure  to  prove  one  or 

items.     Morgan  v.  Kendall,  124  Ind.  more  of  the  particular  injuries  alleged. 

454.  Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala. 

•osooptiMlitj  of  Itomiiatioii.  —  In  Gil-  514. 
bert  V,  Hoffman,  66  Iowa  205,  the  peti-  4.  Gulf,  etc.,  R.  Co.  v,  McManne- 
tion  alleged  that  the  plaintiff  contracted  witz,  70  Tex.  73. 
smallpox  in  the  defendant's  hotel,  and  If  Obo  Injury  Li  aalflbetBitiiltliifffkvm 
became  sick,  and  by  reason  thereof  she  Aay  of  tko  I^jorlM  sustained  and  em- 
was  removed  to  a  pest-house,  where  braced  within  the  injuries  set  out  in  the 
•she  suffered  great  bodily  pain  and  declaration,  evidence  of  such  injury  is 
mental  anguish,  and  was  permanently  admissible.  Missouri  Pac.  R.  Co.  v, 
•disfigured  in  person.  A  motion  that  Mitchell,  72  Tex.  173;  Missouri,  etc., 
the  plaintiff  be  reauired  to  show  each  R.  Co.  v,  Edling,  (Tex.  Civ.  App.  1898) 
item  of  damage  and  the  amount  thereof  45  S.  W.  Rep.  406. 
and  how  and  in  what  manner  she  was  Errosooiis  Ooiieliisioii  •§  to  Thoorj  of  In- 
damaged  was  held  to  have  been  prop-  Jury.  —  Where  the  declaration  sets  forth 
eriy  overruled,  the  court  saying:  a  cause  of  action  and  lays  damages  in 
"*  The  damages  occasioned  by  injuries  general  terms,  it  is  not  vitiated  by  a 
of  the  character  of  those  complained  of  clause  which  sets  up  that  '*  the  entire 
by  plaintiff  are  not  ordinarily  capable  injury  "  was  to  her  "  peace,  happi- 
of  being  itemized.  The  physical  and  ness,  and  feelings,"  although  this 
mental  suffering  endured  by  plaintiff  theory  of  the  injury  be  incorrect.  The 
while  in  the  pest-house,  and  the  per-  action  is  maintainable  for  the  real  in- 
manent  disfigurement  of  her  person,  jury  embraced  in  the  facts  set  out  in 
are  the  injuries  which  it  is  alleged  she  the  declaration.  Cox  v,  Richmond, 
sustained  in  consequence  of  the  wrong-  etc.,  R.  Co.,  87  Ga.  747. 
f  ul  act  of  defendants,  and  it  is  suffi-  Pemaaont  IMsabUhy.  —  An  allegation 
cient  to  allege  in  a  general  way  the  that  the  plaintiff  sustained  a  perma- 
damages  which  it  is  claimed  resulted  nent  disability  will  authorize  proof  of 
therefrom."  and  recovery  for  an  existing  disabilitv 

Vailors  to  Aoeopt.  —  The  damages  by  not  permanent.    Ankrura  v.  Marshall- 
separate  items  of  injury  are  unneces-  town,  Z05  Iowa  493. 
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to  the  person,  a  recovery  may  be  had  for  all  damages  naturally 
and  necessarily  sustained  by  reason  of  the  injury  charged,  and 
which  are  the  direct  and  obvious  results  thereof,  since  such  dam- 
ages are  implied  by  law.  Consequently  proof  may  be  introduced 
as  to  injuries  of  this  character  although  the  plaintiff's  pleading 
contains  no  special  allegation  relative  thereto;  *  and  this  is  true 

1.  California.  —  Trcadwell   v,  Whit-  cord  R.  Co.,  44  N.   H.  223;    Corey  v, 

tier,  80  Cal.  574.  Bath,  35  N.  H.  530. 

Connecticut,  —  Brzezinski  v,  Tierncy,  New     York,  —  Cabot      v.     McKane,. 

60  Conn.  55.  (Supreme  Ct.)  i  N.  Y.  St.   Rep.  495; 

Georgia, — Savannah,  etc.,  R.  Co.  v.  Quirk  v.  Siegel-Cooper  Co..  26  Misc. 

Holland,  82  Ga.  257.  Rep.  (N.  Y.  Supreme  Co.)  244;  Tobin 

Idaho, — See    Griffen    v,    Lewiston,  v.   Fairport,  (Cir.  Ct.)  12  N.  Y,  Supp. 

(Idaho  1898)  55  Pac.  Rep.  545.  224;  Curtis  v.  Rochester,  etc.,  R.  Co., 

Illinois,  — Chicago  v.   McLean,    133  18  N.  Y.  534,  75  Am.  Dec.  258:  Ehrgott 

111.  148;   Chicago,  etc,  R.  Co.  v,  SuUi-  v.  New  York,  96  N.  Y.  265;  Gumb  v, 

van,   (111.    1888)   17   N.    E.    Rep.    460;  Twenty-third  St.  R.  Co..  114  N.  Y.  4". 

Joliet  V,  Johnson,  (111.  1898)  52  N.  E.  See  also  Kleiner  v.  Third  Ave.  R.  Co., 

Rep.  498;  Brownback  v,  Frailey,  78  111.  36  N.  Y.  App.  Div.  191;  Uransky  v.  Dry 

App.  262;    Chicago  v,  Crooker,  2  111.  Dock,   etc.,    R.   Co.,    118   N.   Y.    308; 

App.  279.  Hergert  v.  Union  R.  Co.,  25  N.  Y.  App. 

Indiana,  —  Ohio,    etc.,    R.     Co.     v,  Div.  218. 

Selby,  47  Ind.  471,   17  Am.   Rep.  719;  North  Carolina,  —  Wallace  v,  West- 

Elkhart  v,  Ritter,  66  Ind.  136;  Hutts  v,  em  North  Carolina  R.  Co.,  104  N.  Car. 

Shoaf,  88  Ind.  395;  Louisville,  etc.,  R.  442. 

Co.  V.  Falvey,  104  Ind.  409;  Ohio,  etc.,  Ohio.  —  Stevenson  v.  Morris,  37  Ohio 

R.  Co.  V.  Hecht,  115  Ind.  443,  34  Am.  St.  10. 

&  Eng.  R.  Cas.  447;    Morgan  v.  Ken-  Texas.  —  So  Rells  v.  Western  Union 

dall,  124  Ind.  454.  Tel.  Co.,  55  Tex.  308;  Texas,  etc.,  R. 

Kansas,  —  Edgerton    v,     O'Neil,     4  Co.  v.  Durrett,   57  Tex.  48;  Houston, 

Kan.  App.  73.  etc.,   R.  Co.  v,   Boehm,  57  Tex.  152; 

Kentucky.  —  Howell    v,   Hopkins,   8  Texas,  etc.,   R.  Co.  v.  Curry,  64  Tex, 

Ky.  L.  Rep.  527.  85.  21  Am.  &  Eng.  R.  Cas.  448;  Mis- 

Maryland, — Sloan  v.    Edwards,   61  sou ri  Pac.  R.  Co.  v.  Mitchell,  72  Tex. 

Md.  89;  Hussey  v.  Ryan,  64  Md.  426.  171;   Campbell  v.  Cook,  86  Tex.   630; 

Massachusetts,  —  Avery    v,    Ray,     i  Texas,    etc.,    R.   Co.   v.    Kane,   (Tex. 

Mass.    15;     Blake    v.   Lord,    16    Gray  1883)  15  Am.  &  Eng.  R.  Cas.  218;  Gulf, 

(Mass.)  387.  etc.,  R.  Co.  v,  Matthews,  3  Tex.  Civ. 

Michigan, — Johnson  v.  McKee,  27  App.  493;  San  Antonio,  etc..  Pass.  R. 
Mich.  471;  Huizega  v.  Cutler,  etc.,  Co.  v.  Adams,  6  Tex.  App.  102;  Mis- 
Lumber  Co.,  51  Mich.  272;  Goodale  v,  souri,  etc.,  R.  Co.  v.  Cook,  8  Tex.  Civ. 
Portage    Lake   Bridge  Co.,   55   Mich.  App.  376. 

415;    Sutherland  v.  Ingalls,  63  Mich.  UtaJi,  —  Croco  V.Oregon  Short- Line 

620;  Keyser  v,  Chicago,  etc.,  R.  Co.,  R.  Co.,  (Utah  1898)  54  Pac.   Rep.  985; 

66  Mich.  390,  31  Am.  &  Eng.  R.  Cas.  Williams  v.  Oregon  Short-Line  R.  Co., 

399;  Montgomery  t'.  Lansing  City  Elec-  (Utah  1898)  54  Pac.  Rep.  991. 

trie  R.  Co.,   103  Mich.  46;  Snyder  v,  Washington.  —  Robinson  v.  Marino, 

Albion,  113  Mich.  275.  3  Wash.  434,  28  Am.  St.  Rep.  50. 

Minnesota,  —  Andrews  v.   Stone,    10  Wisconsin,  —  Birchard    v.    Booth,   4 

Minn.  72;   Stone  v,  Evans,  32  Minn.  Wis.   67;    Spicer  v.  Chicago,  etc.,  R. 

243.  Co.,   29  Wis.   580;    Delie  v.  Chicago, 

Mississippi,  —  Alabama,  etc.,  R.  Co.  etc.,    R.   Co.,   51  Wis.  400;  McCoy  v, 

V.  Hanes,  69  Miss.  160.  Milwaukee  St.  R.  Co.,  88  Wis.  56. 

Missouri,  —  O'Leary  v.    Rowan,  31  England,  —  Lowden   v.   Good  rick,    I 

Mo.  117;  Gurley  v.  Missouri  Pac.  R.  Pcake  N.  P.  (ed.  1795)46. 

Co.,  122  Mo.  141.  The  Bole  Is  Satisfied  when  from  the 

Nebraska,  —  Harvard    v.    Stiles,   54  facts  alleged  the  law  infers  other  facts; 

Neb.  26.  and  whatsoever  the  law  infers  from  a 

New  Hampshire,  —  Perkins  v.   Con-  g^ven  state  of  facts  the  adverse  party 
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though  such  damages  have  accrued  since  the  institution  of  the 
action.  ^ 

6.  Particular  IigTuies.  —  It  is  well  settled  that  proof  of  particu- 
lar injuries  or  conditions  which  are  not  the  natural  and  proxi- 
mate consequence  of  the  injury  complained  of,  and  which  cannot 
be  traced  thereto,  cannot  be  introduced.* 

is  presumed  to  know,  and  must  take  prove  that  he  had  used  morphine,  and 

notice  of  it,  whether  specially  pleaded  had  been  kept  under  its  influence  to 

or  not.     Texas,  etc.,  R.  Co.  v,  Curry,  alleviate  the  pain  consequent  upon  his 

64  Tex.  85,  21  Am.  &  Eng.  R.  Cas.  448.  injury;  that  he  used  morphine  all  the 

Instanoes.  —  In  the  absence  of  special  time;  that  he  could  not  live  without  it; 

allegations  relative   thereto,  evidence  that  he  never  took  opiates  before  the 

of  the  following  matters  has  been  held  injury;    that  his  physician  gave  it  to 

to  have  been  properly  admitted:  him  internally,  and  afterwards  hypo- 

C<mvulstons  or  Fits.  —  Sloan   v.  Ed-  dermically,    for    thirty    or    thirty-one 

wards,  61  Md.  89;  Tyson  v.  Booth,  100  days.     And  the  evidence  was  held  to 

Mass.  258.  have  been  properly  received  to  show 

Injury  to  Eyesight  and  Hearing ^yxTiAtx  the  continued  physical  sufifering  de- 
allegations  of  injuries  to  the  head,  manding  the  use  of  morphine  to  alle- 
back,  and  spine,  and  **  other  serious  in-  viate  it,  and  to  show  a  continued 
juries.*'  Curran  v,  A.  H.  Stange  Co.,  expense  for  medicine,  which  the  plain- 
98  Wis.  598.  tiff  had  not  been  required  to  use  before. 

Development  of  Hernia^  nine  months  Threatened   Miscarriage.  —  Evidence 

after  the  accident,  under  allegations  that  on   account  of  the  injuries    the 

that  the  plaintiff  "  was  severely  burned,  plaintiff  had,  among  other  things,  been 

maimed,   and   permanently   injured."  threatened  with  a  miscarriage  is  ad- 

Delie  v,  Chicago,  etc.,  R.  Co.,  51  Wis.  missible     under    a    petition    alleging 

400.  severe  injury,  nervous  shock,   perma- 

Curvature  of  the  Spinty  etc..  under  an  nent  disability,  etc.  Missouri  Pac.  R. 
allegation  of  nervous  shock,  there  be-  Co.  i.  Mitchell,  75  Tex.  77. 
ing  testimony  connecting  such  con-  Compolsory  Sales  of  Beal  Estate.  —  Tes- 
sequences  with  the  nervous  shock,  timony  that  after  the  injury  the  plain- 
Kleiner  V.  Third  Ave.  R.  Co.,  36  N.  tiff  had  no  means  of  living,  and  was 
Y.  App.  Div.  191.  compelled  to  sell  her  house  and  lot  to 

Tumor ^  developed  in  the  breast  after  raise  money  for  that  purpose,  in  conse- 
the  injury,  under  an  averment  that  the  quenceof  the  injury  received,  was  held 
plaintiff  was  bruised  upon  her  body,  relevant  on  the  ascertainment  of  gen- 
Baltimore,  etc.,  R.  Co.  V,  Slanker,  77  eral  damages  resulting  directly  from 
111.  App.  567.  the  wrong  complained  of.     Wilson  v. 

Sickness  Caused  by  Malarial  Poisons  White,  71  Ga.  506. 
arising  from  stagnant  water  which  has  Alleging  Speoiflc  Amount.  —  Where  the 
been  allowed  to  collect  near  a  dwelling  complaint  alleges  facts  from  which 
house,  by  reason  of  the  negligence  or  special  damages  must  necessarily  re- 
improper  conduct  of  the  defendant,  is  suit,  evidence  is  admissible  in  regard 
a  legitimate  consequence  thereof;  and  to  such  special  damages,  although  no 
a  general  allegation  of  the  facts  and  specific  amount  is  claimed,  eo  nomine^ 
of  the  amount  claimed  as  damages  on  that  account.  Hutts  v.  Shoaf,  88 
is   sufllcient    without    pleading    them  Ind.  395. 

specially  and  giving  a  basis  by  which  1.  Morgan  v.  Kendall,  124  Ind.  454; 

such  damages  can  be  estimated.     San  Birchard  v.  Booth,  4  Wis.  67. 

Antonio,  etc.,  R.  Co.  v,  Gwynn,  4  Tex.  Ampntations.  —  Under     a    petition 

App.  Civ.  Cas.,  §  219.  alleging  an  injury    necessitating    the 

T7so  of  Xorphine.  —  In  Missouri,  etc.,  amputation  of  three  fingers  proof  is  ad- 

R.  Co.  V.  Hanson,  13  Tex.   Civ.  App.  missible    that    since    the    action   was 

552,    wherein    it   was    alleged  among  begun  the  remainder  of  the  hand  has 

other  things  that  the  plaintiff  *'  suffered  been  necessarily  amputated.  Pittsburg, 

and  still  suffers  great  physical  pain  and  etc.,  R.  Co.  Z'.  Blair,  11  Ohio  Cir.  Ct. 

mental   anguish,      *     ♦     *    that   his  Rep.  579,  5  Ohio  Cir.  Dec.  366. 

health  is  ruined  and  he  is  a  physical  2.  Illinois,  —  Chicago  v.  McLean,  133 

wreck,"  the  plaintiff  was  allowed  to  III.  148. 
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Tki  LeM  to  a  Wmua  of  a  Proopoet  of  Karriafo  is  an  element  of  damage 
of  the  character  which  falls  within  the  rule  that  damages  not  fol- 
lowing directly  as  a  result  of  the  act  or  negligence  complained 

Michigan^  —  Heiser    v.    Loocnis,    47  injuries."     Missoari,  etc.,   R.   Co.  v, 

Mich.  16.  Cook,  8  Tex.  Civ.  App.  376. 

Missouri,  —  Pinney  v.  Berry,  61  Mo.  Impairment  of  the   Capacity  to  Have 

366;  Coontz  V,  Missouri  Pac.  R.  Co.,  Sexual  Intercourse  "mtkitxt  no  \ii\yxty  "912^% 

115  Mo.  669.  alleged  to  have  been  inflicted  upon  any 

Pennsylvania, «-  Laing   v.  Colder,  8  organ   or  member  of  the  booy  from 

Pa.  St.  479.  which  such  "  impairment  '*  would  fol- 

Texas.  —  San  Antonio,  etc.,  Pass.  R.  low.     Campbell  v.  Cook,  86  Tex.  630, 

Co.  V,  Adams,  6  Tex,  Civ.  App.  102;  r/^/rj»if^  (Tex.  Civ.  App.  1894)24  S.  W. 

Campbell    c.  Fisher,  Tex.  Civ.   App.  Rep.   977.     In   this  case   the   injuries 

1893)  24  S.  W.  Rep.  663.  alleged  were  breaking  and  crushing  the 

Utah.  —  Croco  v,  Oregon  Short-Line  bones  of  the  plaintiff  s  hip  and  thigh, 

R.  Co.,  (Utah  1898)  54  Pac.  Rep.  985;  tearing,   cutting,    and    lacerating    his 

Williams  v,  Oregon  Short-Line  R.  Co.,  flesh,  bruising,  wounding,  and  injuring 

<Utah  1898)  54  Pac.  Rep.  991.  him  in  his  back,  bowels,  hips,   legs. 

West  Virginia,  —  Yeagerv.  Bluefield,  and  in  other  parts  and  members  of  his 

40  W.  Va.  484.  body. 

Wisconsin,  —  Birchard    v.   Booth,   4  Indtilnittiiais  —  8peolalD«BiiiT«r. —  In 

Wis.  67.  San   Antonio,   etc..    Pass.    R.    Co.    v, 

•  See  also  cases  in  the  two  notes  next  Adams,  6  Tex  Civ.  App.  IG2,  the  peti- 

preceding,  and  see  article   Damages,  tion    averred    that    the    plaintiff    was 

vol.  5,  p.  719  ct  se^,  "  wounded,  bruised,  injured,  and  hurt 

Tnitaiiesi.  —  In    the     following    de-  permanently,   greatly  frightened  and 

cisions  it  was  held  improper  to  admit  alarmed,   and    caused  great    physical 

proof  of  the  particular  matters  speci-  pain  and  discomfort  and  suffenng,  and 

ied:  caused  great  mental  pain,  agony,  and 

Improper  Hofpital  Treatment  fthtre  \i  fear,  and  permanently  disabled,  from 

was   not  alleged   in    the    declaration,  that  time  on,  from  doing  any  but  the 

Chicago  City  R.  Co.  v.  Gregg,  69  111.  very  lightest  labor,  and  has  continued 

App.  77.  from  that  time  on  and  does  now  suffer 

Harshness  on  the  Part  of  the  Plaintijf^  s  great  physical  and   mental  pain   and 

Physician  where  the  claim  was  made  agonj  from  the  said  injury  so  received 

solely  for  injuries  resulting  from  a  par-  by  him,"  to  which  petition  the  defend- 

ticular  accident.    Goodhart  v.  Pennsyl*  ant  urged  a  special  exception  to  the 

vania  R.  Co.,  177  Pa.  St.  i.  effect  that  It  was  not  sufficiently  defi- 

Injury  to  the  Eye ^  Blindness^  and  Pain  nite  to  show  what  particular  injuries 

where  the  only  reference  to  injury  to  were    inflicted,    which    exception  was 

the  eyes  was  that  the  plaintiff's  head  overruled.     *'  On   the  trial   Uie    court 

was  cut  to  the  skull  for  about  an  inch  allowed  the  testimony  to  go  to  the  jury 

over  the  right  eye.     Gulf,  etc.,  R.  Co.  of  special  and  particular  physical  in- 

v.  Warlick.  (Indian  Ter.   1896)  35   S.  jury;  that  there  was  a  fracture  or  dis- 

W.  Re^.  235.  placement  of  the  ribs  on  the  left  side. 

Paralysis  of  the  Arm  under  allega-  which  pressed  upon  adjacent  parts,  in- 
tions  that  the  injuries  consisted  of  juring  the  lungs  and  liver,  causing 
a  cracked  cheekbone,  a  loosening  of  pleuritic  abrasion  and  contraction  of 
bones  in  the  head,  deafness  in  one  ear,  the  liver;  that  the  spine  was  injured, 
and  paralysis  of  the  right  side  of  the  and  that  he  suffered  from  cough,  con- 
face.  Stevens  v,  Rodger,  25  Hun  (N.  stipation,  and  great  emaciation,  and 
Y.)  54.  was  physically  and  mentally  and  per- 

Impairment    of  the    Genito-urinary  manently  incapacitated;    that  his  left 

Organs  under  a  petition  alleging  that  arm  was  crushed  in  the  wreck,  his  left 

the  plaintiff  *'  was  wounded,  skinned,  leg  bruised  all  the  way  down,  a  large 

and  bruised,  was  greatly  shocked  and  piece  of  flesh  gouged  out  of  the  leg, 

injured  in  his  head,  chest,  lungs,  back,  making  a  hole;  that  two  toes  on  the 

spine,  and  limbs,  and  had  his  nervous  left  foot  were  bent  back;  and  that  he 

system  seriously  impaired,  and  thereby  received  a  deep  cut  over  the  eye  and 

sustained  serious  external  and  internal  one  over  the  left  ear,  injuring  his  sight 
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of  must  be  specially  pleaded ;  ^  but  it  has  been  held  that  this  rule 
has  no  application  to  the  case  of  a  young  girl  whose  injury  and 
disfigurement  are  such  as  seriously  to  impair  her  prospects  of 
marriage  on  her  arrival  at  a  marriageable  age,  and  that  in  such  a 
case  a  special  allegation  in  reference  thereto  is  unnecessary.* 

EannlaM  Error.  —  The  admission  of  evidence  as  to  matters  which 
are  not  appropriately  alleged,  and  as  to  which  no  recovery  is 
sought,  is  harmless  error,  if  the  testimony  is  competent  to  show 
the  nature  and  extent  of  the  injury.* 

Liberality  In  Admitting  Proof.  —  The  sufficiency  of  the  allegations  of 
a  complaint  or  declaration  to  admit  proof  of  a  particular  injury 
or  condition  necessarily  depends  upon  the  language  employed  by 
the  pleader,  and  while  it  is  impossible  to  make  any  general  state- 
ment respecting  the  subject,  it  may  be  said  that  the  courts  have 
usually  been  very  liberal  and  inclined  to  sanction  the  admission 

and  impairing  his  hearing;  and  that  and   back  were  greatly  bruised    and 

his  head  was  hurt,  impairing  his  mind  wounded,  and  she  was  greatly  and  per- 

and  memory."    This  was  held  error,  manently  injured  in  her  spine,stomach, 

the  court  saying,  among  other  things:  and  internally,"  it  was  held  not  to  be 

*'  The  petition  was  good  as  agtiinst  a  a  ground  for  reversal  that  the  plaintiflf 

general  demurrer,  and  was  amendable,  was  permitted  to  show  the  existence  of 

but  it  was  not  sufficienUy  definite  as  to  a  unnary  difficulty  as  a  result  of  the 

admit  proof  of  the  particular  hurts  not  injuries,  where  the  plaintiff's  counsel 

alleged,  there   having  been   a  special  disclaimed  any  right  to  recover  thereon, 

demurrer  to  the  sufficiency  of  the  peti-  but  claimed  that  it  was  evidence  of  in- 

tion  pointing  out  these  detects.**  ^'ury  to  the  spine,  and  the  jury  was  so 

1.  Hunter  v.   Stewart,   47  Me.  419;  instructed.     Finn  v.  Adrian,  93  Mich. 

Beath  v.  Rapid  R.  Co..  (Mich.  1899)  78  504. 
N.  W.  Rep.  537.  Where  I^Jnriei  to  tke  Sexnal  Organs 

Postponement  of  Marriage.  —  Under  a  were  not  specifically  alleged,  there  was 

complaint  setting  out  serious  injuries  nevertheless  no  error  in  allowing  the 

to    the    body,    pain,    *'  great    mental  plaintiff  to  testify  to  such  injuries,  it 

anxiety,  and  nervous  prostration,"  it  appearing  that  her  evidence  as  to  them 

is    error    to  admit  evidence  that  the  was  admitted  solely  for  the  purpose  of 

plaintiff,  a  woman,  was  engaged  to  be  throwing  li^ht  on  the  general   nature 

married,  and   that  the  marriage   was  of  her  injuries  and  her  pain  and  suffer- 

postponed  in  consequence  of  the  in-  ing,  and  that  the  jury  was  instructed 

jury.     Beath  v.  Rapid  R.  Co.,  (Mich,  not  to  consider  such  evidence  for  any 

1899)  78  N.  W.  Rep.  537.  other  purpose.      Southern  Bell  Tele- 

8.  Smith  V.  Pittsburgh,  etc.,.R.  Co.,  phone  Co.  v.  Lynch,  95  Ga.  529. 
90  Fed.  Ktp,  yS^,  distingmsAin£  Hunter        PlaintUPs  Earning  Capaoity.  —  Where 

V.  Stewart,  47  Me.  419.  a  declaration  alleged  general  damages, 

8.  Extent  and  Berionsnoisofli^nriee. —  but    contained    no   averment    of  any 

Although  there  is  no  averment  that  a  special  loss  sustained  by  reason  of  the 

special  injury  was  the  result  of  the  ac-  plaintiff's  inability  to  labor,  and  loss  of 

cident,  evidence  may  be  introduced  to  time  and  wages  as  the  result  of  such 

throw  light  on  one  of  the  questions  in  disability,  it  was  held  that  the  admis- 

controversy,   i.  ^.,   the  extent  of  the  sion   of    testimony  to  show   that  the 

plaintiff's  injuries  as  tending  to  prove  plaintiff  had  not  been  out  to  service 

the  seriousness   of  the  injuries  com-  since  the  injury  was  not  a  ground  of 

plained  of,  where  no  effort  is  made  to  reversal,  since  it  might  have  been  com- 

show    any  pecuniary  loss  by   reason  potent  to  show  the  condition  in  which 

thereof.      Bruce    v,   Beall,   99    Tenn.  the  plaintiff  was  left  by  reason  of  the 

303.  injury.     Denver  r.   Human,   9    Colo. 

Iridenee  of  I^Jnry  to  Spine.  —  Where  A  pp.  144.    See  also  Gulf,  etc.,  R.  Co. 

it  .  was    alleged    that    the     plaintiff's  v.  Kelly,  (Tex.  Civ.  App.  1896)  34  S. 

'*  limbs,  arms,  shoulders,  chest,  side,  W.  Rep.  140. 
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of  proof  justified  by  the  facts,  where  it  will  have  no  misleading 
effect  and  work  no  injustice.* 

6.  Physioal  Condition  Prior  and  Snbieqnant  to  Iignry.  —  For  the 
purpose  of  sustaining  allegations  as  to  the  nature  and  extent  of 
the  disability,  evidence  of  the  condition  of  the  plaintiff's  health 

1.  InstanoM.  —  Thus,    under    allega-  jury  to  the  knee,  hip,  and  sciatic  nerve 

tions  indicated  in  the  following  notes,  was    held    admissible.       Williams    v, 

it  has  been  held  proper  to  admit  evi-  Cleveland,  etc..  R.  Co.,  102  Mich.  537. 

dence  of    the    injuries    or  conditions  General  Debility  under  an  averment 

specified:  that  the  plaintiff  had  "  become  wholly 

Fracture  where  it  was  alleged  that  crippled  and  maimed,  and  prevented 

plaintiff  was  greatly  hurt,  bruised,  and  from    actively  pursuing   his  business 

wounded,  and  became  sick,  etc.    Birch-  for  life.*'     Wabash   R.  Co.  t/.  Savage, 

ard  V,  Booth,  4  Wis.  67.  no  Ind.  156,  28  Am.  &  Eng.  R.  Cas.  288. 

A    declaration    charging    that     the  Convulsions  and  Fits  Mt^^x  2i  ^t,x^akXK' 

plaintiff's  wrist  and  hand  were  greatly  tion  stating  that    the  plaintiff's  arms 

sprained,  hurt,  and  injured  will  permit  and  legs  were  broken,  and  that  he  **  re* 

testimony  that  the  plaintiff  sustained  a  mained  from   that  time  hitherto  in  a 

Colles  or  Barton's  fracture,  and  that  sick,  sore,  wounded,  bruised,  and  in- 

the  strength  and  use  of  the  wrist  will  jured  condition,  so  that  he  is  maimed 

probably    never    be    fully    recovered,  and  injured  for  life."     Keyser  v.  Chi- 

Ava  V,  urenawalt,  73  111.  App  633.  cago,   etc.,   R.   Co.,   66  Mich.  390,  31 

Heart  Trouble,  —  Under  an  allega-  Am.  &  Eng.  R.  Cas.  399. 
tion"  of  injuries  to  the  spine,  chest.  Injuries  to  Genito-urinary  Organs,  — 
head,  and  limbs,  evidence  is  admissible  A  declaration  alleging  bruises,  hurts, 
that  heart  disease,  or  an  aneurism  of  wounds,  broken  ^nes,  and  that  the 
the  blood  vessels  in  the  chest,  resulted  plaintiff  was  grievously  wounded  in- 
from  the  injuries  received.  Gulf,  etc.,  ternally  is  broad  enough  to  admit  evi- 
R.  Co.  V.  McMannewitz,  70  Tex.  73.  dence  that  the  injuries  had  produced 
See  also  Morgan  v,  Kendall,  124  Ind.  sterility.  Lake  Shore,  etc.,  R.  Co.  v, 
454,  wherein  under  general  allegations  Ward,  135  111.  511,  35  111.  App.  423. 
the  plaintiff  was  allowed  to  show  that  Under  an  allegation  of  nervous  pros- 
palpitation  of  the  heart  was  one  of  the  tration  and  sensations  of  numbness 
results  of  the  injury.  and  pain  in  the  back  of  the  neck,  in 

Lung  Trouble  —  Pleurisy^   under  an  the  left  side,  and  in  the  arm  and  other 

allegation  that  the  "  plaintiff  suffered  parts  of  the  body,   evidence  may  be 

severe  bruises  and  pains  for  a  time,  by  given   touching  the  condition  of  the 

reason    whereof    he    became    swollen  uterus    and    the    nerves    of    the  leg. 

*    *    *    and  was  made  sick,  sore,  and  Illinois  Cent.  R.  Co.  v.  Griffin,  80  Fed. 

disabled."     Hunter  v.  Third  Ave.  R.  Rep.  279. 

Co.,  20  Misc.  Rep.  (N.  Y.  City  Ct.)  432,  Loss  of  Proereative  Power  may  be 

citing  Ehrgott  v.  New  York,  96  N.  Y.  shown  though  the  declaration  does  not 

277.  in  terms  specify  such  loss  as  a  result  of 

Consumption    under   averments  that  the  injury.     Denver,   etc.,   R.   Co.  v, 

the  plaintiff's  back  and  spine  were  sen-  Harris,  122  U.  S.  597. 

ously  crippled,  bruised,  sprained,  and  Injuries     to     the     Kidneys^    urinary 

injured,  and  that  the  injuries  to  the  organs,   and   nervous  system  may  be 

back  were  permanent,  lasting,  and  in-  shown  under  a  complaint  alleging  that 

curable.     Montgomery  r.  Lansing  City  the  plaintiff  "  was  violently  and  griev- 

Electric  R.  Co.,  103  Mich.  46.  ously  bruised,  mangled  and  broken,  to 

Weakness  and  Pain  in  the  Back  under  wit,  in  and  upon  his  head,  arms,  legs, 

allegations  of  great  injury  to  the  limbs  and  body,  and  particularly  as  to  the 

and  abdomen  and  shock  to  the  nervous  serious  injury  and  wounding  of  his  in- 

system.     Ft.  Wayne  v,  Duryee,  9  Ind.  ternal  vital  organs."    Central  R.  Co. 

App.  620.  V,  Mitchell,  63  Ga.  173,  i  Am.  &  Eng. 

Neuritis,  —  Under  averments  of  dis-  R.   Cas.  145.    Also   under  an  allega- 

location,  straining,  laceration,  and  in-  tion  that  the  plaintiff  "  suffered  great 

juries  to  the  muscles  and  nerves,  and  pain   and   anguish   and  became  sick, 

otherwise,      expert      testimony      that  sore,  and  lame,  and  was  confined  to  his 

neuritis  followed  as  a  result  of  the  in-  bed  and  room  from  thence  hitherto.'* 
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immediately  prior  to  the  injuries  of  which  complaint  is  made  has 
been  held  admissible ;  ^  but  it  has  also  been  held  that  such  evi- 
dence is  inadmissible  where  no  claim  is  made  of  injury  to  health, 
or  of  any  connection  between  the  condition  of  health  prior  to 
and  that  after  the  time  of  the  injury.* 

7.  Pain  and  Suffering.  —  Where  the  injuries  alleged  are  of  such 
a  character  as  under  the  ordinary  operation  of  natural  laws  to 
produce  pain  and  suffering,  there  is  no  necessity  for  specially 
alleging  that  pain  and  suffering  resulted  from  the  injuries.' 

Ohio,  etc.,  R.  Co.  v,  Hecht,  115  Ind.  etc,  R.  Co.  v.  Patterson,  9  App.  Cas. 

443,  34  Am.  &  Eng.  R.  Cas.  40.  (D.  C.)  424. 

Miscarriage  may  be  shown  under  a  Georgia,  —  Chattanooga,  etc.,  R.  Co. 

complaint    alleging  that  the  plaintiff  r;.  Liddell,  85  Ga.  482;  Atlanta,  etc.,  R. 

was  made  sick,  sore.  lame,  and  dis-  Co.  v.  Johnson,  66  Ga.  259. 

abled,   and   was   bruised   and  injured  Illinois, — Chicago  v,   McLean,   133 

about  the  back  and  spine,  and  since  111.  148. 

the  accident  suffered  great  mental  and  Iowa.  —  Gronan     v,     Kukkuck,     59 

bodily  pain.     Tobin  v,  Fairport  (Cir.  Iowa  18. 

Ct.)  12  N.  Y.  Supp.  224.     Or  under  an  Kentucky,  —  Howell    ».   Hopkins,    8 

allegation  that  the  plaintiff's  wife  re-  Ky.  L.  Rep.  527. 

ceived   serious  blows,  that  her  lower  Maryland. — Sloan   v,   Edwards,   61 

limbs  were  bruised  and  injured,  her  Md.  89. 

nervous  system  impaired,  and  that  she  Massachusetts,  —  Tyson    v.    Booth, 

suffered    great    mental   and    physical  100  Mass.  258. 

pain.     Missouri  Pac.  R.  Co.  v.  Mitch-  Michigan,  —  McKormick  v.  West  Bay 

cll,  72  Tex.  171.  City,   no  Mich.  265;   Johnson  v.  Mc- 

1.  Reardon  v,  Missouri  Pac.  R.  Co.,  Kee,  27  Mich.  471.         ^ 

114    Mo.    384.      See   also   O'Brien   v,  Missouri,  —  Brown  z/.  Hannibal,  etc., 

Brooklyn  Heights   R.  Co.,   55   N.   Y.  R.  Co.,  99  Mo.  310,  42  Am.  &  Eng.  R. 

Supp.  217.  36  N.  Y.  App.  Div.  636.  Cas.  87;    Gerdes  v,  Christopher,  etc., 

C<mditioii  After  Institiitioii  of  Aetion.  Architectural  Iron,  etc.,  Co.,  124  Mo. 

—  Evidence  of  the  condition  of  the  in-  347. 

jured  party  after  the  bringing  of  suit  Nebraska,  —  American  Water  Works 

as  well  as  before  is  admissible  to  show  Co.  v.  Dougherty,  37  Neb.  373;  Harsh- 

the  nature  and  effects  of  the  injury  and  man  v.  Rose,  50  Neb.  113;  Omaha  St. 

whether  it  is  temporary  or  permanent.  R.   Co.   v,  Emminger,  (Neb.   1898)  77 

Powell  V,  Augusta,  etc.,  R.  Co.,  77  Ga.  N.  W.  Rep.  675;  Hewitt  v.  Eisenbart, 

192.  36  Neb.  794. 

8.  Injury  to  Health  Hot  AUeged.  —  Evi-  New   York,  —  Curtiss  v.  Rochester, 

dence  is  inadmissible  as  to  the  con-  etc.,    R.    Co.,   20  Barb.   (N.   Y.)  282, 

dition  of  the   plaintiff's  health  at  the  affirmed  18  N.  Y  534;  Schuler  v.  Third 

time  of  the  alleged  injury  where  no  Ave.   R.  Co.,   i  Misc.   Rep.  (N.  Y.  C. 

claim  is  made  in  the  declaration  that  PI.)  351,  affirming  (City  Ct.)  44  N.  Y. 

the   plaintiff's  health  was  affected  by  St.  Rep.  774;  Ransom  v.  New. York, 

the   wrong  of  which   he   complained,  etc.,  R.  Co.,  15  N.  Y.  415;  Tiler  v.  New 

Forsee  v.   Alabama   G.  S.  R.  Co.,  63  York  Cent.  R.  Co.,  49  N.  Y.  42;  Shee- 

Miss.  66.  han  v,  Edgar,  58  N.  Y.  631;  Feeney  v. 

Condition  Long  Prior  to  Iignry.  —  An  Long  Island  R.  Co.,  116  N.  Y.  375;  De 

inquiry    into    the   plaintiff's    physical  Forest  v.  Utica,  69  N.  Y.  614. 

condition  eighteen  months  prior  to  the  North  Carolina.  —  Wallace  v.  West* 

injury  complained    of    is  immaterial,  em  North  Carolina  R.  Co.,  104  N.  Car. 

where  no  connection  between  that  con-  442. 

dition  and  her  condition  at  the  time  of  Texas.  —  Knittel  v,  Schmidt,  16  Tex. 

the  alleged  injury  is  shown  or  pleaded.  Civ.   App.   7;    Texas,   etc.,  R.  Co.  v, 

Redfield  v.  Redfield.  75  Iowa  435.  Curry,  64  Tex.  85. 

8.  Alabama,  —  South,  etc.,  Alabama  Jvashington,  —  Robinson  v,  Marino, 

R.  Co.  V.  McLendon,  63  Ala.  267.  3  Wash.  434. 

District  of  Columbia,  —  Washington,  IVisconsin.  —  Spicer  v,  Chicago,  etc., 
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IridtnM  of  CireumttanoM  Other  than  the  Tretpats  or  act  of  physical  vio- 
lence complained  of,  offered  for  the  purpose  of  explaining  the 
existence  of  mental  distress  or  of  enhancing  the  amount  of  dam- 
ages by  enlarging  its  degree,  is  inadmissible  unless  the  pleadings 
contain  a  proper  predicate  therefor.^ 

Xental  Sofforing  Direetly  Caniad  by  Iignry.  —  But  in  those  jurisdictions 
wherein  the  plaintiff  may  recover  not  only  for  bodily  injury  but 
also  for  such  mental  suffering  as  was  directly  caused  by  the 
injury  no  special  allegation  in  reference  to  such  suffering  is 
necessary  to  authorize   testimony   respecting    it.*     Mental    or 

R.   Co.,   29  Wis.  580;    McCoy  v.  Mil-  opiates;    that  she  formerly  took  great 

waukee  St.  R.  Co.,  88  Wis.  56.  pleasure  in  her  household  duties,  but 

United  States,  —  Totten  v,  Pennsyl-  did   not  now,  and  never  would;    that 

vania  R.  Co.,  11  Fed.  Rep.  564.  from  the  effects  of  that  nervous  pros- 

Pain  Soffar^d  from  Ii^nry  te  XnsolM.  —  tration  she  had  not  the  energy  to  work 

In   an   action   for  damages  sustained  or  enjoy  society,   etc.,  is  admissible, 

from   the  falling  of  a  pole,  an  allega-  *'  not  as  an   element  of  damage,  but 

tion  that  the  pole  fell  with  great  force,  somewhat  in  the  nature  of  an  index  to 

striking  the  plaintiff  on  the  left  shoul-  the  pain  and  sufiferingof  the  plaintifif." 

der  and  collarbone,  breaking  the  bones  Chattanooga,  etc.,  R.  Co.  v,  Liddell,  85 

thereof  and  felling  him  to  the  rock  pave-  Ga.  482. 

ment,  authorized  the  introduction  of  Ei^otnre  After  Bxpnltion  from  Train. — 
testimony  that  the  pain  suffered  by  the  In  Harding  v,  Chicago,  etc.,  R.  Co.,  56 
plaintiff*'  would  perhaps  be  from  some  Mich.  628,  21  Am.  &  Eng.  R.  Cas.  410, 
injury  to  the  muscles  at  the  time  the  the  declaration  laid  the  physical  injury 
injury  was  inflicted."  Southern  Bell  entirely  to  the  forcible  and  tortious  ex- 
Telephone,  etc.,  Co.  V.  Jordan,  87  pulsion  of  the  plaintiff  from  a  train  at 
Ga.  69.  a  place  remote  from  the  plaintifif's  des- 

Pain   Snffered   and    Still   Endnrod. —  tination,   and  alleged   nothing    about 

Under  a  complaint  alleging  that  for  a  suffering  due   to  exposure.       It    was 

period  of  three  weeks  subsequent  to  the  held  that  it  was  error  to  allow  proof  of 

time  of  the  accident  the  plaintiff  had  injury  sustained  from  the  fact  that  the 

suffered  and   was  still  suffering  pain,  plaintiff  was  unable  to  find  any  place 

evidence  of  the  physical  condition  of  of  refuge  or  shelter  and  was  compelled 

the   plaintiff  at  the  time  of  the  trial  to  walk  home  in  a  freezing  rain, 

and  that  pain  and  suffering  continued  1.  Gulf,  etc.,  R.   Co.  v.  Hurley,  74 

to  the  time  of  the  trial  is  admissible,  Tex.  593;   Maisenbacker  v,  Concordia 

and  an  objection  as  to  its  admissibility  Soc,  (Conn.  1899)  42  Atl.  Rep.  67. 

for  the  reason  "  that  the  pleadings  are  "  flhiffered  Painfrdly."  —  An  allegation 

confined    to    the  injuries    within    the  that  the  plaintiff  '*  suffered  painfully  " 

period   of   three  weeks  following   the  from  the  injury  received,  while  suffi- 

accident  "   i     untenable.      Schuler  v,  cient  to  authorize  a  recovery  for  physi- 

Third  Ave.  R.  Co..  i  Misc.  Rep.  (N.  Y.  cal    pain,    will    not    include    mental 

C.  PI.)  351,  affirming  (City  Ct.)  44  N.  suffering.     International,  etc.,  R.  Co. 

Y.  St.  Rep.  774.     In  this  case  there  was  v,  Irvine,  (Tex.  1884)  18  Am.  &  Eng. 

admitted  the  testimony  of  a  physician  R.  Cas.  294. 

as  to  the  condition  of  the  plaintiff's  eye  8.  See  article  Damages,  vol.  5,  p. 
at  the  time  of  the  trial,  and  that  of  the  758;  and  also  the  following  cases:  Gib- 
plaintiff  to  the  effect  that  the  pain  and  ney  v.  Lewis,  68  Conn,  3^3;  Phillips  r. 
suffering  attending  his  injuries  had  Dickerson,  85  111.  11 ;  Chicago  v,  Mc- 
continued.  Lean,  133  111.   148;  Beath  v.  Rapid  R. 

LoMof  Inorgy  — OpinmHaUt  — Tes-  Co.,  (Mich.  1899)  7^  ^I*  ^*  ^ep*  537: 

timony    that    the    plaintiff's    nervous  Keyes  v,  Minneapolis,  etc..  R.  Co.,  36 

grostrationhada  weakening  effect  upon  Minn.  290;    Remmer    v,   Canfield,   36 

er  system;  that  the   injury   had   re-  Minn.  90;  Brown  v.  Hannibal,  etc..  R. 

quired  the  administration  of  opiates;  Co.,  99  Mo.  310;    Walker  r.   Erie  R. 

that  she  was  acquiring  the  opium  habit  Co.,  63  Barb.  (N.  Y.)  260;  Lehman  v. 

as  a  result  of    the  administration  of  Brooklyn  City  R.  Co.,  47  Hun  (N.  Y.) 
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nervous  shock  or  suffering,  anxiety,  fright,  and  the  like,  when 
unattended  by  injury  to  the  person,  are  not  grounds  of  recovery, 
except  in  those  jurisdictions  where  a  right  of  recovery  therefor  is 
recognized  in  actions  for  the  failure  to  deliver  telegraphic  mes- 
sages and  actions  of  a  similar  character.  The  general  rule  is  that 
though  such  results  are  alleged  as  a  basis  of  recovery,  but  not  as 
the  consequence  of  a  bodily  hurt,  no  cause  of  action  is  shown, 
and  evidence  relative  thereto  is  inadmissible,  irrespective  of 
whether  or  not  such  results  are  alleged,  unless  it  appears  that 
they  were  associated  with  physical  injuries  which  were  caused  by 
the  wrongful  or  negligent  act  complained  of.* 

355;  Texas  Mexican  R.  Co.  v,  Douglas,  and  discomfort/*  states  a  cause  of  ac- 

73  Tex.   325;    Giblin   v,   Mclntyre,   2  tion    for    such    phjrsical    and    mental 

Utah  384.  suffering  as  are  the  natural  and  proxi- 

Hatoro  of  Mental  Snflbring. —  In   In-  mate  result  of  the  wrong  so  alleged, 

dianapolis,  etc.,  R.  Co.  v.  Stables,  62  Harshman  v.  Rose,  50  Neb.  113.     And 

111.    313,    it  was  said:    **  We    cannot  see    American    Water- Worics    Co.    v, 

readily  understand  how  there  can  be  Dougherty,  37  Neb.  373. 

pain  without  menial  suffering.     It  is  a  1.  Giffen  v,  Lewiston,  (Idaho  1898) 

mental  emotion  arising  from  a  physical  55  Pac.  Rep.  545 ;  Phillips  v,  Dickerson, 

injury.     It  is  the  mind  that  either  feels  85  111.  11;  Wyman  v.  Leavitt,  71  Me. 

or  takes  cognizance  of  physical  pain,  227:  Canning  z/.  Williamstown,  i  Cush. 

and  hence  there  is   mental  anguish  or  (Mass.)  451;    Renner  v.   Canfield,   36 

suffering  inseparable  from  bodily  in-  Minn.  90;  Johnson  v.  Wells,  6  Nev.  224; 

jury,  unless  the  mind  is  overpowered  Mitchell  v,  Rochester  R.  Co.,  4  Misc. 

and  consciousness  is  destroyed."     See  Rep.  (N.  Y.  Supreme  Ct.)  575,  151   N. 

also   Keyes    v,   Minneapolis,   etc.,   R.  Y.  107;    Lehman  v,  Brooklyn  City  R. 

Co.,  36  Minn.  290;  Texas  Mexican  R.  Co.,  47  Hun  (N.  Y.)  355;    Chappell  v 

Co.  V.  Douglass,  69  Tex.  694,  73  Tex.  Ellis.  123  N.  Car.  259;  Ewing  v.  Pitts- 

325.  burgh,  etc.,   R.   Co.,    147   Pa.   Si.  40: 

Verrons     Condition     Bitnlting    from  Gulf,  etc.,  R.  Co.  v.  Trott,  86  Tex.  412; 

Shook.  —  Where  the  injuries  are  alleged  Haile  r.  Texas,  etc.,  R.  Co.,  60  Fed. 

to  have  been  received  by  shock,  proof  Rep.  557;  Victorian  R.  Com'rs  z/.  Coul- 

of  the  plaintiff's  nervous  condition  is  tas,  L.  R.  13  App.  222.     But  see  Bell  v. 

mere  evidence  of  the    effects  of  the  Great  Northern   R.  Co.,  26  Ir.  L.  Rep. 

shock,  to  be  considered  by  the  jury  iii  428;  Purcell  v,  St.  Paul  City  R.  Co.,  48 

determining  its  severity;  consequently  Minn.  134;  Cashion  v.  Western  Union 

it  is  not  necessary  that  all  the  effects  Tel.  Co.,   123  N.  Car.  267.     And   see 

that  follow  from  the  infliction  of  such  generally     article     Telegraphs    and 

injuries  shall  be  set  forth  in  the  declara-  Telephones. 

tion.     Chicago,  etc.,   R.  Co.  v,  SuUi-  Vright.  —  An  allegation  that  railroad 

van,  (111.  1888)  17  N.  E.  Rep.  460.  cars  were  derailed  and  thrown  against 

Agony.  —  Under  an    allegation  that  the  plaintiff's  dwelling,  subjecting  her 

the  plaintiff  "  suffered  great  pain  and  to  fright  and  to  nervous  excitement, 

agony  *'  evidence  is  admissible    that  which  permanently  weakened  and  dis« 

since  the  injury  the  plaintiff's  mind  or  abled  her,  exhibits  no  cause  of  action, 

faculties  have  been  "  very  poor,  verv  because  of  the  absence  of  any  allega* 

different   from   what  it  was  before.  tions  of    physical    injury.     Efwing   r. 

Chicago  V,  McLean,   133  111.  148.     In  Pittsburgh,  etc.,  R.  Co.,  147  Pa.  St. 

this  case  it  was  said  that  *'  agony  has  40,  48  Am.  &  Eng.   R.  Cas.  506.     In 

been  defined  to  be  violent  pain  of  body  this  case  the  court  said*.    '*  We  know 

or  mind."     See  also  Hannibal,  etc.,  R.  of  no  well-considered  case  in  which  it 

Co.  V,  Martin,  11 1  111.  219.  has  been  held  that  mere  fright,  when 

tjoknesi  and  Difoomfort.  —  A  petition  unaccompanied  by  some  injury  to  the 

stating  that  by  reason  of  the  injuries  person,  has  been  held  actionable." 

inflicted   the   plaintiff  '*  is,  and  for  a  Hnisaneo  —  Difoomfort  and   InoonToni- 

long  time  will  be,  sick,  and  has  suf-  enoo.  —  Under  a  complaint  for  injuries 

fered  and  still  suffers  great  bodily  pain  by   exhalations    from    a    privy    vault 
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Proof  of  Diftrou  or  Anxiety  Oooasioned  by  the  SnlBuing  of  Another  occupy- 
ing a  domestic  relation  to  the  plaintiff  has  been  allowed  under  a 
general  allegation  in  some  cases,  but  it  is  difficult  to  see  upon 
what  ground  this  position  can  be  sustained,  since  such  distress 
and  anxiety  can  be  no  more  than  mere  reflected  suffering  and 
distress,  which  as  elements  of  damage  are  too  remote  and  con- 
jectural.* 

8.  Expenditures.  —  Damages  because  of  expenditures  or  indebt- 
edness incurred  for  surgical  or  medical  treatment,  nursing,  medi- 
cines, and  the  like  are  special  in  their  nature,  for  the  reason  that 
they  are  not  the  necessary  result  of  all  personal  injuries;  there- 
fore, as  a  rule,  where  a  recovery  is  sought  for  such  items,  to 
authorize  the  admission  of  proof  relative  thereto  such  expendi- 
tures or  liability  should  be  specially  pleaded,  or  such  facts  alleged 
as  will  allow  the  introduction  of  such  testimony.* 

which  shows  the  situation  of  the  plain-  plaintiff  and  his  son,  that  the  son's  wife 

tiff's    premises    in    proximity    to    the  was  in  travail,  and  that  this  fact  was 

vault,  the  noxious  and  sickening  na-  made  known  to  the  defendant  before 

ture  of  the  exhalations,  and  their  con-  he  entered  the  house.     It  was  held  that 

tinned  diffusion  through  the  plaintiff's  the   situation   of  the  soh's  wife   was 

house,  and  which  alleges  that  the  vault  properly  admitted  in  evidence  to  show 

is  a  "  nuisance    seriously  interfering  the   malice  of  the  defendant  and  the 

with  the  comfortable  use  and  enjoy-  aggravated  suffering  of  the  plaintiff, 

fnent  of  said  building  by  plaintiff  as  a  although  it  was  not  set  forth  in  the 

place  of  abode,"  etc.,  the  plaintiff  may  plaintiff's  declaration, 

introduce  evidence  of  the  nature  and  8.  South  Covington,  etc.,  St.  R.  Co.  v. 

extent  of  the  discomfort  and  inconve-  Ware,  84  Ky.  267,  27  Am.  &  Eng.  R. 

nience  suffered  and  its  effect.     Aldrich  Cas.  206;  Howell  v,  Hopkins,  8  Ky.  L. 

V.  Wetmore,  56  Minn.  20.  Rep.  527;    Coontz  v.  Missouri  Pac.  R. 

B«ralt  of  Hervovs  Shook.  —  An  alle-  Co.,  115  Mo.  669;   O'Leary  v.  Rowan, 

gation  that  the   defendant   demeaned  31  Mo.  117.     See  also  Williams  v.  West 

himself  in  the  presence  of  the  plaintiff  Bay  City,  (Mich.  1899)  78  N.  W.  Rep. 

in   a   violent  and  boisterous  manner,  328. 

using  towards  her  violent,  abusive,  and  Oenorality.  *—  An  allegation  that  the 

threatening   language,  greatly  fright-  plaintiff  had  been  compelled  to  incur 

ening,   terrifying,   and   shocking  her,  liability  for  large  sums  of  money  to 

whereby  she  sustained  a  severe  and  procure  the  services  of  physicians  and 

permanent  shock  to  her  net  vous  system  for  medicines  in  the  treatment  of  her 

and   mind,  and  great  and   permanent  injury  and   would  in  future   have  to 

bodily  harm  and  injury,  and  became  incur  expense  to  her  damage  two  thou- 

and  was  sick,  sore,  and  disordered,  and  sand  dollars  is  too  general  to  furnish 

so  remained  thence  hitherto,  during  all  proper  notice  to  the  defendant  of  the 

which  time  she  suffered  and  still  does  facts  intended  to  be  established  there* 

and  will  ever  suffer  great  pain,  is  in-  under.     The  Oriental   v,   Barclay,    16 

sufficient    to    justify    a    recovery    for  Tex.  Civ.  App.  193. 

chorea  or  St.  Vitus's  dance  produced  Speoifleation  of  Amount.  —  The    sum 

by  reason  of  the  excitement  and  fright,  expended  by  the  plaintiff  to  be  cured 

Braun  v.  Craven,  175  \\\,  \oi^  affirminj^  of  his  injury    need  not   be  definitely 

73  III.  App.  189.  alleged.     Toledo  Electric  St.  R.  Co.  v, 

1.  See    Texas    Mexican    R.   Co.    v.  Tucker,  7  Ohio  Cir.  Dec.  169. 

Douglass,  69  Tex.  694.  73  Tex.  325.  Xoneys  Paid  to  flubstitnto.  —  Under  a 

Siminliig  Aggravated  by  Suffering  of  special  allegation  of  expense  necessa- 
Another.  —  In  Sampson  v,  Henry,  11  nly.  incurred  in  procuring  competent 
Pick.  (Mass.)  379.  it  appeared  that  the  help  to  perform  work  in  the  plaintiff's 
plaintiff  lived  in  the  same  house  with  his  business  which  would  have  been  per- 
son and  his  son's  wife,  that  the  defend-  formed  by  the  plaintiff  had  he  not  been 
ant  broke  open  the  house  and  beat  the  disabled,  he   may  prove  the   employ- 
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OtBfral  Alltgatioii  of  IzpeBM.  —  Proof  of  expenditures  made  neces- 
sary because  of  the  injury  is  admissible  under  general  allega- 
tions of  **  expense,"  **  great  expense,"  or  the  like.* 

BteoTMry  lor  Modloal  Attondaneo  iindor  Ooaeral  Allogatioai.  —  It  has  been 
held  that  where  serious  bodily  injuries  have  been  inflicted  medi- 
cal attendance  is  so  essentisdly  necessary  that  there  may  be  a 
recovery  therefor  as  a  part  of  the  general  damages  directly  result- 
ing from  the  injuries,  although  not  specially  asked.*  To  author- 
ize a  recovery,  however,  there  should  be  specific  proof  of  the 
amount ;  *  but  where  the  amount  expended  or  debt  incurred  is 

ment  of  a  superintendent  during  the  Ohio,  —  Toledo  Electric  St.  R.  Co.  v, 

time  of  the  disability,   and   the  cost  Tucker,  7  Ohio  Cir.  Dec.  i6g. 

thereof.     North  Chicago  St.  R.  Co.  v,  Texas.  —  Texas,  etc.,  R.  Co.  r.  Cor- 

Zeiger,  78  111.  App.  463.  oelius,  10  Tex.  Civ.  App.  125. 

But  in  the  absence  of  a  special  alle-  Vermont,  —  Folsom  v.  Underbill,  36 

gation  of  expense  incurred  in  hiring  a  Vt.  580. 

substitute  to  work  in  the  plaintifif 's  place  IVashingion.  —  Northern  Pac.  R.  Co. 

during  the  time  he  was  incapacitated,  v,  Hess,  2  Wash.  383,  48  Am.  &  Eng. 

the  reception  of  evidence  to  prove  that  R.  Cas.  91. 

fact  is  error.    Haszlacher  z^.  Third  .\ve.  Wisconsin. — Schmidt    v,    Pfiel,     24 

R.  Co.,  (City  Ct.)  56  N.  Y.  Supp.  380;  Wis.  452. 

Gumb  V.  Twenty-third  St.  R.  Co.,  114  ZzponsM  ibr  "  Xedioal  Attandanoa."  — 
N.  Y.  411.  In  the  latter  case  the  com-  Under  a  petition  seeking  to  recover  for 
plaint  alleged  that  in  consequence  of  '*  medical  attendance  "evidence is  per- 
the  injuries  sustained  the  plaintifif  was  missible  as  to  expenditures  for  medi- 
'*  prevented  from  going  on  with  his  cines  used  by  the  physician  furnishing 
business,"  but  there  was  no  allegation  such  attendance,  as  well  as  the  outlays 
that  he  expended  money  in  hiring  for  travel,  etc.,  in  visiting  the  physi- 
others  to  work  in  his  place,  and  it  was  cians  who  treated  the  plaintiff.  Knapp 
held  that  it  was  error  to  permit  him  to  v.  Sioux  City,  etc.,  R.  Co.,  71  Iowa  41. 
testify,  over  an  objection  that  the  evi-  *' Graat  Izpanse.**  —  Under  an  allega- 
dence  was  not  within  the  issue,  that  tion  that  the  plaintiff  "  sufifered  great 
while  suffering  from  his  injury  he  em-  expense,"  evidence  is  admissible  that 
ployed  two  men  to  work  In  his  place  by  reason  of  frequent  applications  of 
and  paid  them  one  hundred  and  thirty-  carbolic  acid  to  the  plaintiff's  wounded 
five  dollars.  foot  a  mattress  and  quilt  and  bed- 
Offer  to  Baaiit.  —  Error  in  refusing  to  springs  were  damaged  to  an  amount 
sustain  an  exception  to  the  petition  sliown.  Fox  v,  Chicago,  etc.,  R.  Co., 
because  of  insufficient  averments  as  to  86  Iowa  368. 

the    expenditures    for    physical    and  Heoastitjto  Xove  toXakoMoraDaflnite 

medical  treatment  is  not  cured  by  an  and  Cartain.  —  Where  the  petition  fails 

offer  to  remit  the  amount  proven   to  to  allege  definitely  the  sums  expended 

have  been  paid,  where  there  is  evidence  in  the  cure  of  injuries,  and  no  motion 

of  treatment  by  other  physicians  than  is  made  to  make  the  complaint  more 

one  whose  bill,  of  the  amount  offered  definite  and  certain  in  that  respect,  the 

to  be  remitted,  was  proven,  as  well  as  amount  of  such  expenses  may  be  given 

the  use  of  medicines.    The   Oriental  in   evidence.     Toledo   Electric  St.    R. 

V.  Barclay,  16  Tex.  Civ.  App.  193.  Co.  v.  Tucker,  7  Ohio  Cir.  Dec.  169. 

1.  Indiana.  —  Evansville,  etc.,  R.  Co.  2.  Evansville,  etc.,   R.   Co.  v.    Hol- 

V.  Holcomb,  9  Ind.  App.  198.  comb,   o    Ind.    App.    198;    Folsom   v. 

Michigan.  —  Huizega  v.  Cutler,  etc..  Underbill,  36  Vt.  580. 

Lumber  Co.,  51  Mich.  272.  8.  Page    v,    Delaware,    etc..    Canal 

Missouri.  —  Kupferschmid  v.  South-  Co.,  34  N.  Y.  App.  Div.  618;  Lutcher, 

em  Electric  R.  Co.,  70  Mo.  App.  445.  etc..  Lumber  Co.  v.  Dyson,  (Tex.  Civ. 

New  Hampshire.  —  Hopkins  f.  Aclan-  App.  1895)  30  S.  W.  Rep.  61;  Houston, 

tic,  etc.,  R.  Co.,  36  N.  H.  9.  etc.,   R.  Co.  r.   Richards,   (Tex.   Civ. 

New  York.  —  McNaier  v.  Manhattan  App.  1899)  49  S.  W.  Rep.  687:  Ledyard 

R.  Co.,  (Supreme  Ct.)  4  N,  Y.  Supp.  v.   West  St.,   etc..   Electric   R.  Co.,  5 

310.  Wash.  64. 
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specifically  stated,  the  admission  of  proof  of  greater  expense 
than  that  alleged  is  improper,*  as  is  also  the  admission  of  proof 
as  to  a  payment  of  a  dififerent  character,  or  for  another  purpose.* 

HoooMitj  for  Expense— Valne  of  Senrioee. —  And  even  where  the  fact 
of  expenditure  is  alleged,  there  should  be  proof  not  only  of  a 
reasonable  necessity  for  the  expense,  but  also  of  the  value  of  the 
services  rendered.* 

Payment  of  Ezpensee  Inenrred.  —  It  is  not  absolutely  necessary  that 
the  plaintiff  should  allege  actual  payment  before  the  commence- 
ment of  the  suit,  or  that  payment  was  made  in  fact,  if  a  liability 
therefor  exists  on  the  part  of  the  plaintiff.* 

1,  Galveston,  etc..  R.  Co.  v.  Wesch.  charge,  but  no  evidence  of  the  value 
(Tex.  Civ.  App.  1893)  21  S.  W.  Rep.  or  of  payment,  while  in  the  case  in 
62;  Northern  Paa  R.  Co.  t/.  Hess,  2  hand  the  plaintiff  had  paid  the  phy si- 
Wash.  383,  48  Am.  &  Eng.  R.  Cas.  91.  cian*s  bills,  the  court  saving:    **  If  a 

2.  Strict  Conformity  of  Proof  to  Alloga-  bill  has  not  been  paid,  perhaps  it 
tions.  —  Where  it  is  sought  to  recover  would  be  well  to  insist  on  some  proof 
for  the  expense  of  telegrams  sent  to  of  value  to  repel  the  suspicion  of  a 
certain  persons  for  necessary  purposes,  collusive  charge  of  a  speculative  fee. 
the  proof  must  conform  strictly  to  the  When  the  bill  has  actually  been  paid 
allegations.  Thus,  under  an  allega-  there  is  little  ground  for  such  a  sus- 
tion  that  in  consequence  of  the  injury  picion,  and  plaintiff  would  always  be 
the  plaintiff  necessarily  incurred  ex-  open  to  cross-examination  as  to  a  ficti- 
pense  '*  for  telegrams  necessary  to  in-  tious  payment." 

form  his  family  and  business  associates  Tailnre   to    Objoot.  —  Irregularity   in 

of  his  whereabouts,"  proof  of  the  cost  admitting  evidence  of  a  physician's  bill 

of  telegrams  sent  to  a  relative  who  was  the    reasonableness    of  which   is    not 

not  a  member  of  his  family  or  his  busi-  proved,  is  immaterial  where  no  ques- 

ness  associate  is    inadmissible.     Ala-  tion  as  to  its  admissibility  is  raised  at 

bama  G.  S.   R.  Co.  v,  Tapia,  94  Ala.  the   time.    Chicago  v,  Edson,  43   111. 

226.  App.  417. 

S.  Chicago,  etc.,  R.  Co.  z/.  Butler,  10  4.  Forbes    v.   Loftin,    50    Ala.    396; 

Ind.  App.  244;    Reed  v,  Chicago,  etc.,  Donnelly  v,   Hufschmidt,   79  Cal.  74; 

R.  Co.,  57  Iowa  23;  Williams  v.  Petos-  Chicago,  etc.,  R.  Co.  v.  Harrington,  77 

key,  108  Mich.  260;  Friend  t/.  I ngersoU.  111.  App.  499;    Friend  v.  Ingersoll,  39 

30  Neb.  717;    Hewitt  v.  Eisenbart,  36  Neb.  717;   Omaha  St.  R.  Co.  v,  Em- 

^feb.   794;     Page    v.    Delaware,    etc..  mingcr,  (Neb.  1898)  77  N.  W.  Rep.  675; 

Canal  Co.,  34  N.  Y.  App.  Div.  618:  GHes    v.    Zeck,  ,  24    Ohio    St.     329; 

Houston,  etc.,  R.  Co.  v.  rcreira,  (Tex.  Lutcher,  etc..   Lumber  Co.  v,  Dyson, 

Civ.   App.    1898)  45  S.  W.   Rep.  767;  (Tex.  Civ.  App.  1895)  30  S.  W.   Rep. 

Wheeler  V.  Tyler  Southeastern  R.  Co.,  61;    Texas,  etc.,  R.  Co.  v.  Cornelius, 

91  Tex.  356.  10  Tex.  Civ.  App.  125;  Houston,  etc., 

Proof  of  Paymtnt  or  Valne  of  SerrioM.  R.  Co.  v.  Stuart,  (Tex.  Civ.  App.  1898) 
—  It  is  error  to  admit  in  evidence  a  48  S.  W.  Rep.  799. 
physician's  bill,<which  the  plaintiff  tes-  Contra. —  Under  an  allegation  that  a 
tifies  was  sent  to  him,  where  there  is  specified  sum  was  expended  in  '*  doc- 
no  proof  that  the  bill  had  been  paid,  or  tor's  bills,"  evidence  that  plaintiff  in- 
proof  of  the  value  of  the  services,  curred  a  liability  to  pav  a  specified 
Schmitt  V.  Dry  Dock,  etc.,  R.  Co.,  (City  sum  is  inadmissible.  McLaughlin  x\ 
Ct.)  3  N.  Y.  St.  Rep.  257;  Gumb  z/.  San  Francisco,  etc.,  R.  Co.,  113  Cal.  590. 
Twenty-third  St.  R.  Co.,  114  N.  Y.  411.  Undor  an  Allegation  of  Paymont  of  a 
But  see  contra^  Morseman  v,  Manhat-  physician's  bill,  proof  is  inadmissible 
tan  R.  Co.,  16  Daly  (N.  Y.)  249,  disHn-  that  it  has  been  incurred.  Donnelly 
guishing  Gumb  v.  Twenty. third  St.  R.  v.  Hufschmidt,  79  Cal.  l^^per  McFar- 
Co.,  114  N  Y.  411.  In  this  case  the  land,  J.  Jetting  Ward  v.  Haws,  5  Minn, 
reason  given  for  the  distinction  was  440;  Pntchet  v.  Boevey,  i  Cromp.  & 
that  in  the  Gumb  case  the  plaintiff  M.  775;  and  Jones  r.  Lewis,  9  Dowl.  P. 
gave    evidence     bf     the    physician *8  C.  143]. 
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9.  Impairment  of  Earning  Capacity.  —  To  authorize  the  intro- 
duction of  testimony  as  to  the  loss  of  earnings  in  an  ordinary  or 
usual  occupation  or  employment,  the  complaint  or  declaration 
should  show  that  time  was  lost  by  the  person  injured  in  conse- 
quence of  the  injury  sustained.* 

Oeneral  Avermentt  of  the  Plaintiff's  Inability  to  Work  at  his  ordinary  and 

usual  employment  and  business  because  of  injuries  sustained,  or 
of  the  impairment  of  his  earning  capacity,  will  authorize  testi- 
mony as  to  the  diminution  of  earning  power,*  of  the  amount  of 

Proof  under  Allegation  of  E^^ditore.  it  was  held  that  there  could  be  no  re- 

—  An  allegation  that  the  plaintifif  was  covery  for  the  time  lost  and  expenses 

compelled  to  expend  a  certain  sum  for  incurred  and  the  resulting  damages  be- 

medical  treatment  and  nursing  is  suffi-  cause  of    the    failure   to  plead    them 

cient  to  permit  evidence  of  the  amount  specifically. 

incurred  for  such  treatment  and  nurs-  In  Xissouri  averments  of  permanent 

ing.     Northern  Pac.  R.  Co.  v,  Hess,  2  disability  because  of  the  injuries  sus- 

Wash.  383*  48   Am.  &    Eng.  R.  Cas.  tained  are  of  themselves  insufficient  to 

91.  authorize  evidence  of  loss  of  earnings 

PartPajrment.  —  Where  it  was  alleged  in  consequence  thereof.  Thus  such 
that  the  plaintiff  had  been  put  to  great  evidence  was  held  inadmissible  in 
expense  in  procuring  medicine  and  Slaughter  v.  Metropolitan  St.  R.  Co., 
medical  attendance,  and  there  was  116  Mo.  269,  58  Am.  &  Eng.  R.  Cas. 
proof  that  he  had  paid  twenty-five  dol-  604,  in  which  case  it  was  alleged  that 
lars  for  medicines  and  owed  two  the  plaintiff's  right  arm,  wrist,  and 
hundred  and  seventh-five  dollars  for  hand  were  broken,  bruised,  and  frac- 
medical  attention,  it  was  held  that  tured,  and  that  the  bruises  and  frac- 
he  was  entitled  to  recover  the  latter  tures  constituted  permanent  injuries 
amount  whether  he  had  paid  it  or  not.  which  would  render  him  a  cripple  for 
Atchison,  etc.,  R.  Co.  v.  Click,  (Tex.  life;  in  Mellor  v,  Missouri  Pac.  R. 
Civ.  App.  1895)  32  S.  W.  Rep.  226,  cit-  Co..  105  Mo.  455,  47  Am.  &  Eng.  R. 
ing  San  Antonio  St.  R.  Co.  v,  Muth,  7  Cas.  450,  wherein  it  was  averred  that 
Tex.  Civ.  App.  443,  and  Klein  v,  the  plaintiff  "  was  permanently  crip- 
Thompson,  19  Ohio  St.  571.  pled,  disfigured,  and  disabled;"    and 

1.  Gardner  v,   Burlington,   etc.,   R.  m  Coontz  v.  Missouri  Pac.  R.  Co.,  115 

Co.,  68  Iowa  592;  Jesse  v.  Shuck,  (Ky.  Mo.  669,  in  which  case  the  admission 

1889)  12  S.  W.  Rep.  304;  Blair  v,  Chi-  of  evidence  as  to  the  value  of  the  plain- 

cago,  etc.,  R.  Co.,  89  Mo.  383;    Mellor  tiff's     monthly     earnings,     under    an 

r.  Missouri  Pac.  R.  Co.,  (Mo.  1890)  14  allegation  of  permanent  disability   to 

S.  W.  Rep.  758,  reaffirmed  in  banc^  105  labor,  was  held  to  be  reversible  error. 

Mo.  455,  47  Am.  &  Eng.  R.  Cas.  450;  Indeflniteneit.  —  An     allegation     of 

Coontz  V,  Missouri  Pac.   R.  Co.,  115  severe  and  permanent  injury  necessi- 

Mo.  669;  Slaughter  v»  Metropolitan  St.  tating  confinement  in  bed  and  about 

R.  Co.,  116  Mo.  269,  58  Am.  &  Eng.  R.  the  house  for  a  long  time  and  incapac- 

Cas.  604;  Pinney  v.  Berry,  61  Mo.  366;  it^  for  work  ever  since,  though  indefi- 

Uransky  v.  Dry  Dock,  etc.,  R.  Co.,  118  nite,  is  sufficient  notice  of  a  claim  for 

N.  Y.  304:  Staal  t/.  Grand  St.,  etc..  R.  damages  for  loss  of  time  as  one  of  the 

Co.,  107  N.  Y.  625;    Bloom  v,  Manhat-  consequences  of  the  injury.     Britton  v, 

tan  El.  R.  Co.,  (Supreme  Ct.)  17  N.  Y.  St.  Louis,  120  Mo.  437. 

Supp.  812;    Mellwitz  V.  Manhattan  R.  %.  Alabama,  —  Helton     v.    Alabama 

Co.,  (Supreme  Ct.)  17  N.  Y.  Supp.  112;  Midland  R.  Co.,  97  Ala.  275. 

Filer  v.  New  York  Cent.  R.  Co.,  49  N.  Georgia,  —  Atlanta,   etc.,    R.   Co.   v, 

Y.  42;    Missouri,  etc.,  R.  Co.  v.  Daw-  Johnson,  66  Ga.  259. 

son,  10  Tex.  Civ.  App.  19;  Galveston,  Idaho,  —  Giffen  v,  Lewtston,  (Idaho 

etc.,  R.  Co.  V,  Smith,  (Tex.  Civ.  App.  1898)  55  Pac.  Rep.  545. 

1894)  28  S.  W.  Rep.  no;    Texas,  etc.,  Illinois, — Chicago,   etc.,  R.  Co.    v, 

R.  Co.  V,  Buckalew,  (Tex.  Civ.  App  Meech,  163  111.  305;  North  Chicago  St. 

1896)  34  S.  W.  Rep.  165.  R.  Co.  V,  Brown,  178  III.  187,  affirming 

Tailnre  to  Plead  SpeeifloallT.  —  In  Jesse  76  111.  App.  654;  North  Chicago  St.  R. 

V,  Shuck,  (Ky.  i88q)  12  S.  W.  Rep.  304,  Co.  v.  Barber,  77  111.  App.  257. 
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Kansas.  —  See  Hiawatha  v,  Warren,  this  subject  the  allegations  were  held 

(Kan.  1898)  55  Pac.  Rep.  484.  sufficiently  specific  to  admit  proof  of 

Michigan,  —  Huizega  v.  Cutler,  etc.,  the  matters  specified: 

Lumber  Co.,  51  Mich.  272;  McKormick  Damage  through   Lost    THme,    where 

V,  West  Bay  City,  no  Mich.  265.  the  plaintiff  alleged  that  **  he  has  been 

Missouri.  — Gurley  v.  Missouri  Pac.  unable  from  the  time  of  his  injuries 

R.  Co.,  122  Mo.  141;  Gerdes  v,  Chris-  until  the  trial  hereof  to  follow  his  oc- 

topher,  etc..  Architectural   Iron,   etc.,  cupation   or   perform  other  labor,   so 

Co.,  124  Mo.  347.  that  said  time  has  been  wholly  lost  to 

ATew  York,  —  Hubert  v.  Bedell,  (Su-  him."     Campbell  v.  Wing,  5  Tex.  Civ. 

preme  Ct.)  21  N.  Y.  Supp.  305.  App.  431. 

Texas,  —  Galveston,  etc.,  R.  Co.  v.  Age  and  Capacity  to  Labor ^  where  it 

Smith,  (Tex.  Civ.  App.  1894)  28  S.  W.  was  alleged  that  the  plaintiff's  fingers 

Rep.  no;    Knittel  v.  Schmidt,  16  Tex.  and    a   portion   of  his  hand   were  so 

Civ.  App.  7;  Christie  V.  Galveston  Citv  mashed  as  to  necessitate  amputation, 

R.  Co.,  (Tex   Civ.  App.  1897)  39  S.  W.  and  that  his  capacity  to  labor  and  earn 

Rep.  638.  money   was  thereby   permanently  di- 

Vermont,  —  Nones  v,  Northhouse,  46  minished  one-half.     Atlanta,  etc.,   R. 

Vt.  587.  Co.  V,  Johnson,  66  Ga.  259. 

And  sec  cases  cited  in  the  preceding  Reduction  of  Earning  Power ^  under 

note.  allegations   that  the  plaintiff's    thigh 

Distinetion  B«tweaii  Artisan  and  Parson  and  leg  were  crushed  and  **  that  by 

Possessing  Special  BUIL  —  In  Conner  z/.  reason   of  said  injuries   plaintiff  had 

Pioneer  Fire-Proof  Constr.  Co.,  29  Fed.  suffered  great  bodily  and  mental  an- 

Rep.  629,  wherein  the  petition  alleged  guish,  has  been  unable  to  follow  his 

no  special  damages,   it   was    insisted  businessorperformany  kind  of  labor.*' 

that  no  testimony  should   have   been  Gurley  v,  Missouri  Pac.   R.  Co.,  122 

allowed  as  to  the  wages  the  plaintiff  Mo.  141. 

was  earning  and  those  he  was  enabled  Extent  of  Reduction^  under  a  petition 
to  earn  thereafter,  and  in  denying  the  alleging  the  infliction  of  internal  and 
defendant's  motion  for  a  new  trial  external  injuries,  disability  of  the  right 
Brewer,  J.,  said:  **  This  plaintiff  was  arm  for  life,  continuous  impairment  of 
an  ordinary  mechanic,  and  the  testi-  health  since  the  injury,  disability,  and 
mony  presented  was  to  show  the  na-  unfitness  to  perform  manual  labor 
ture  of  his  injuries  rather  than  to  lay  and  to  follow  a  previous  occupation, 
the  foundation  for  any  special  compen-  Texas,  etc.,  R.  Co.  v,  Bigham,  (Tex. 
sation.  I  doubt  not  that  if  the  plaintiff  Civ.  App.  1896)  36  S.  W.  Rep.  iiii. 
had  been  one  gifted  with  some  peculiar  Obrions  Tmpalrmsitt  of  Baraing  Capao- 
skill  in  the  hands,  or  otherwise,  as,  for  ity.  —  The  plaintiff  need  not  specially 
instance,  a  painter,  who  by  his  skill  in  allege  damages  by  reason  of  impair- 
the  use  of  the  brush  is  able  to  earn  ment  of  her  earning  capacity  when  it 
enormous  sums  of  money,  and  there-  appears  that  she  was  iniured  to  such 
after,  when  that  ability  to  earn  is  taken  an  extent  as  to  cause  her  great  pain  and 
away  by  physical  injury,  he  seeks  re-  suffering  in  and  attout  her  womb  and 
lief  to  the  extent  of  such  loss,  there  back,  and  it  is  evident  that,  until  her 
should  be  a  special  allegation  in  the  recovery  at  least,  she  will  suffer  im pair- 
pleading,  so  as  to  call  the  attention  of  ment  of  her  general  capacity  to  earn 
the  defendant  particularly  to  the  claim,  money.  Hamilton  v.  Great  Falls  St. 
But  when  the  case  is  that  of  an  ordi-  R.  Co.,  17  Mont.  334. 
nary  mechanic  (a  mason),  and  the  Inability  to  Walk  Without  Crutches,  — 
question  presented  is  simply  as  to  the  Allegation  of  a  definite  personal  injury 
extent  of  the  injuries  suffered,  I  think  which  incapacitated  the  plaintiff  to 
the  defendant  is  not  prejudiced  if,  even  walk  without  crutches  embraces  by 
without  an  allegation  of  special  dam-  necessary  implication  the  impairment 
ages,  the  plaintiff  is  permitted  to  intro-  of  her  capacity  to  labor.  Atlanta  St. 
duce  testimony  as  to  what  he  was  able  R.  Co.  v.  Jacobs,  88  Ga.  647. 
to  earn  before  and  after  the  accident.  .  Prevontion  firom  Performing  Lawftal 
It  is  not  one  of  those  matters  which  I  Business.  —  An  allegation  that  "  the 
think,  in  the  strictest  and  more  techni-  plaintiff  became  sick,  sore,  and  lame, 
cal  sense,  can  be  said  to  be  special  and  so  continued  for  a  long  time,  and 
damages."  is  not  yet  fully  recovered  therefrom, 

ninstrations.  —  In  the  following  cases,  during  all  of  which  the  plaintiff  thereby 

illustrating  the  views  of  the  courts  on  suffered  great  pain  and   was  thereby 
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time  lost,^  and  of  the  value  of  such  time,  or  of  facts  upon  which 
an  estimate  of  such  value  can  be  founded.' 

WlMre  LoM  of  Tins  Is  ALtmUj  or  XnftrontUUj  AUogod  or  relied  on  as  a 
ground  of  recovery,  testimony  is  admissible  as  to  the  nature  or 
character  of  the  plaintiff's  ordinary  occupation  and  pursuits,'  and 
his  customary  earnings  therefrom,^  by  proof  of  the  amount  of 

prevented  from  performing  his  lawful  Co.,  51  Mich.  272;  Gerdes  v,  Christo- 

business/'  is  a  sufficient  allegation  to  pher,  etc.,  Architectural  Iron,  etc.,  Co.. 

sustain  an  allowance  of  damages  for  124  Mo.  347;  Wood  v.  Watertown,  58 

loss  of    time.      Meier  v.  Shrunk,   79  Hun  (N.  Y.)  298;  Staal  v.  Grand  St., 

Iowa  17.  etc.,  R.  Co.,  107  N.  Y.  625;  Knittei  v, 

DepriTEtloA  of  Xoam  of  Support.  —  An  Schmidt,  16  Tex.  Civ.  App.  7;  Texas 
allegation  that  the  plaintiff,  by  reason  Cent.  R.  Co.  v.  Burnett,  80  Tex.  536. 
of  the  injuries  sustained,  has  been  de-  See  also  Georgia  Southern  R.  Co.  v, 
prived  of  her  means  of  support  will  Neel,  68  Ga.  609;  Slaughter  v,  Metro- 
authorize  evidence  as  to  her  earnings  politan  St.  R.  Co.,  116  Mo.  269,  58  Am. 
in  the  usual  course  of  business.  Smith  &  Eng.  R.  Cas.  604;  Ward  v,  Vander- 
V,  Missouri  Pac.  R.  Co.,  113  Mo.  70.  bilt,  4  Abb.   App.  Dec.   (N.  Y.)  521; 

Pormanent   IMsaUlitj.  —  Allegations  Leeds  v.  Metropoliun  Gas-light  Co.,  90 

that  **  prior  to  the  accident  the  plaintiff  N.  Y.  26. 

was  healthy,  active,  and  able-bodied;  Spodal  Count  oa  Loss  of  Saningi.  —  In 
that  by  reason  of  the  injuries  she  was,  a  petition  which  counts  specially  on 
and  still  is,  subjected  to  great  pain  and  loss  of  earnings  as  an  element  of  dam- 
suffering,  and  has  been  totally  inca-  age,  it  is  not  necessary  to  allege  the 
pacirated  from  doing  any  work,  or  exer*  quantum  of  such  damages.  Gerdes  v, 
cising  in  any  manner;  and  that  said  Christopher,  etc  ,  Architectural  Iron, 
plaintiff  has  become  permanently  dis-  etc.,  Co.,  124  Mo.  347. 
abled,  and  is  not,  and  will  not  again  An  Avormont  that  tho  PlalntUF  Was  lu- 
be, able  to  work  or  exercise,  and  will  Jurod  about  the  head  and  body  and  that 
always  be  crippled,  and  dependent  internal  injury  was  caused,  also  great 
upon  others  for  her  support  and  main-  pain  and  suffering,  to  the  plaintiff's 
tenance,"  are  sufficient  to  admit  proof  damage  in  a  sum  stated,  is  sufficient  to 
of  her  inability  to  perform  ordinary  allow  proof  of  the  value  of  the  plain- 
work,  and  of  what  she  could  have  tiff*s  daily  labor.  Cabot  v,  McKane, 
earned  by  ordinary  labor.  McKormick  (Supreme  Ci.)  i  N.  Y.  St.  Rep.  495. 
r.  West  Bay  City,  no  Mich.  26$.  See  InabUity  to  Work.  —  An  allegation 
also  Galveston,  etc.,  R.  Co.  v.  Smith,  that  the  plaintiff  was  prevented  from 
(Tex.  Civ.  App.  1894)  28  S.  W.  Rep.  the  transaction  of  his  necessary  busi- 
iio.  ness,  that  his  earning  capacity  was  re« 

1.  Chicago,  etc.,  R.  Co.  9.  Meech,  duced,  and  that  such  reduced  capacity 

163  111.  305,  7  Am.  &  Eng.  R.  Cas.  N.  would  remain  for    welve  months,  is 

S.  667;  Howell  V.  Hopkins,  8  Ky.  L.  sufficienttoauthorizeproof  of  the  value 

Rep.    527;    Huizega    v.    Cutler,    etc.,  of  the  time  lost,  where  the  petition  also 

Lumber  Co.,  51  Mich.  272;  Doherty  v,  alleges  generally  damages  by  reason  of 

Lord,  8  Misc.  Rep.  (N.  Y.  C.  PI.)  227;  the  injuries  in  a  sum  stated.     Knittei 

Wallace  v.  Western  North  Carolina  R.  r.  Schmidt,  16  Tex.  Civ.  App.  7. 

Co.,  104  N.  Car.  442;  Pullman  Palace  8.  Chicago,  etc.,  R.  Co.  v.  Meech,  163 

Car  Co.  V,  Smith,  79  Tex.  468;  Spicer  111.  305;  Flanagan  v.  Baltimore,  etc.,  R. 

V,  Chicago,  etc.,  R.  Co.,  29  Wis.  580.  Co.,  83  Iowa  639;  Louisville,  etc.,  R.  Co. 

Confinement  to  Bod.  —  Under  an  alle-  v.  Turner,  12  Ky.  L.  Rep.  606;  Reardon 

gation  that  on  account  of  injuries  sus-  v.  Missouri  Pac.  R.  Co.,  114  Mo.  384; 

tained  the  plaintiff  was  confined  to  his  Illinois  Cent.  R.  Co.  v,  Davidson,  76 

bed  for  about  three  months,  and  that  Fed.  Rep.  522;  Northern  Pac.  R.  Co.  v, 

by  reason  thereof  he  has  been  disabled  O'Brien,  i  Wash.  599.     See  also  Texas, 

and  prevented  from  pursuing  hisoccu-  etc.,  R.  Co.  v.  Volk,  151  U.  S.  73;  PuU- 

pation,  evidence  is  admissible  showing  man  Palace  Car  Co.  v.  Smith,  79  Tex. 

the  length  of  time  he  was  out  of  em-  468. 

ployment.     Ft.  Worth,  etc.,  R.  Co.  v,  4.  Popp  v.  New  York  Cent.,  etc.,  R. 

Thompson,  2  Tex.  Civ.  App.  170.  Co.,  (Supreme  Ct.)  26  N.  Y.  St.  Rep. 

8.  Huizega  v.  Cutler,  etc..  Lumber  639;    Flanagan  v.  Baltimore,  etc.,  K. 
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wages  earned  or  compensation  received  at  the  time  of  or  prior  to 
the  infliction  of  the  injuries  complained  of,  and  the  amount 
earned  or  received  or  which  the  plaintiff  was  capable  of  earning 
thereafter,^ 

Whero  ^0  Fntnro  Ability  to  Earn  depends  upon  SO  many  contingen- 
cies that  the  prospective  loss  of  earnings  is  not  susceptible  of 
direct  and  conclusive  proof,  to  admit  testimony  relative  thereto 
it  is  not  necessary  that  it  should  be  specifically  alleged.* 

Partienlar  Bniinoos  or  Engagomont.  —  There  are  decisions  to  the  effect 
that  to  authorize  evidence  of  the  plaintiff's  particular  engage- 
ment or  bqsiness,  and  the  consequent  loss  and  damage  because 
of  inability  to  attend  thereto,  as  a  consequence  of  the  injuries 
inflicted,  it  is  only  necessary  to  aver  such  inability  generally,  and 
that  it  was  the  result  of  the  injuries  in  question.* 

Co..  83  Iowa  639,  citing  Wade  v,  Lero^,  ceived  by  him  and  the  length  of  time 

20  How.  (U.  S.)  34;  Treadwell  v,  Whit-  so  lost.     Pullman   Palace  Car  Co.  v, 

tier,  80  Cal.  574.  Smith,  79  Tex.  468. 

The  Admiition  in  Bobnttal  of  testimony  2.  ATerment  of  Fntoro  Incapacity  to 

concerning  earnings  is  within  the  dis-  Earn  LiTing.  —  A  minor  who  has  sus- 

cretion  of  the  trial  court.     Illinois  Cent,  tained  a  permanent  injury  may  recover 

R.  Co.  V,  Davidson,  76  Fed.  Rep.  517.  for    the    impairment    of    his    earning 

1.  Atlanta,  etc.,  R.  Co.  v.  Johnson,  capacity  after  he  has  attained  his  ma- 

66  Ga.  259;  Kline  v,  Kansas  City,  etc.,  jority,  though  there  is  no  specific  aver- 

R.  Co.,  50  Iowa  656;  O'Brien  v.  Look,  ment  as  to  his  inability  to  earn  a  liveli- 

171  Mass.  36;  McKormick  v.  West  Bay  hood,  or  as  to  the  extent  to  which  his 

City,  no  Mich.  265;  Gardner  t/.  Detroit  earning    capacity    will    be    impaired. 

St.  R.  Co.,  99  Mich.   182;    Gurley  v,  Schmitz  v,  St.  Liouis,  etc.,  R.  Co.,  119 

Missouri   Pac.    R.   Co.,    122   Mo.  141;  Mo.  256. 

Beisiegel  r.  New  York   Cent.  R.  Co.,  Evidonoo  Tending  to  Show  Pormanont 

40  N.  Y.  10;  Cleveland  v.  New  Jersey  Disability  SoAcient.  —  Under  a  general 

Steam  Boat  Co.,  (Supreme  Ct.)  7  N.  Y.  allegaiion  of  permanent  disability  to 

Supp.  28,  reversed  on  another  ground,  Jabor,  by  reason  of  injuries  received  by 

125  N.  Y.  299;  Miller  v.  Manhattan  R.  a  minor,  it  is  unnecessary  to  introduce 

Co.,    73   Hun  (N.   Y.)  512;    Grant  v,  evidence  bearing  upon  the  question  of 

Brooklyn,  41  Barb.  (N.  Y.)  381;  Chris-  damages    for  loss  of   future  earning 

tie  V,  Galveston  City  R.  Co.,  (Tex.  Civ.  capacity,  but  evidence  tending  to  show 

App.  1897)  39  S.  W.  Rep.  638;  Northern  a  permanent  disability  is  sufficient,  and 

Pac.   R.  Co.  V,  O'Brien,  i  Wash.  599.  the  jury  may  properly  be  instructed  to 

See  also  Fisher  v,  Jansen,  128  111.  549;  allow  therefor.     Bartley   v,   Trorlicht, 

Gainesville,   etc.,    R.   Co.  r.  Lacy,  86  49  Mo.  App.  214. 

Tex.  244.  Allegationf  Anthoriiing  Proof  of  Ez- 

ETidonoe  that  the  Plaintiff  Loot  a  Posi-  pootanej  of  Life.  —  Under  an  allegation 

tion  held   prior  to  the  injury,  of  the  of    permanency    of    the    injuries    the 

time  when  she  first  went  to  work  after  plaintiff  may  show  his  reasonable  ex- 

the  accident,  and  of  the  wages  earned  pectancy    of   life   in   connection   with 

by  her  before  and  afterwards,  is  ad-  proof  founded  upon  averments  in  the 

missible  under  allegations  that  from  petition  showing  the  extent  of  his  di- 

the  injuries  received  the  plaintiff  was  minished   earning    capacity.      Texas, 

incapacitated     from    performing    her  etc.,  R.  Co.  v.  Bigharo,  (Tex.  Civ.  App. 

work  and  would  continue  to  be  so  in-  1896)  36  S.  W.  Rep.  mi,  citing  Galves- 

capacitated.     Belcher  v,  Manhattan  R.  ton,  etc.,  R.  Co.  v.  Cooper,  2  Tex.  Civ. 

Co.,  (Supreme  Ct.)  i  N.  Y.  Supp.  349.  App.  42. 

Lofsof  Time  in  Attending  Ii^nrod  Wife.  8.  Chicago,  etc.,  R.  Co.  v.  Meech, 
—  In  an  action  for  injury  to  the  plain-  163  III.  305;  Grant  r.  Brooklyn,  41 
tiff's  wife,  under  an  allegation  of  time  Barb.  (N.  Y.)  381.  See  also  Washing- 
lost  in  necessary  attendance  upon  her,  ton,  etc..  R.  Co.  r.  Patterson,  9  App. 
the  plaintiff  may  prove  the  salary  re-  Cas.  (D.  C.)424;  Treadwell  t/.  Whittier» 
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Special  Allegationi.  —  But  the  general  rule  fairly  deducible  from 
the  authorities  is  that,  in  the  absence  of  appropriate  averments 
as  to  a  pecuniary  loss  by  one  engaged  in  business  generally,  or  in 
enterprises  requiring  his  personal  presence,  skill,  superintendence, 
or  management,  no  testimony  is  admissible  as  to  the  loss  of  pos- 
sible gains  or  profits  by  reason  of  his  inability  or  impaired  ability, 
because  of  the  personal  injuries  sustained  by  him,  to  attend  to  his 
business  or  affairs.^ 

Lots  of  Profits  Dependent  on  Special  Engagement.  —  Likewise,  when  it  is 
sought  to  recover  for  loss  of  profits  or  earnings  that  depend  upon 

80  Cal.   574;    Britton  v,  St.  Louis,  120  bow  much  he  was  earning  per  month 

Mo.  437.  in  a  particular  business.     Tomlinson 

Iignry  to  Kanniiftotnrer.  —  In  Ballon  v.  Derby,  43  Conn.  563.  See  also  Tay- 
V,  Famum,  11  Allen  (Mass.)  73,  an  lor  t/.  Monroe,  43  Conn.  36. 
averment  that  the  plaintiff,  a  manu-  ATorage  Sarningi  of  Contractor.  —  Un- 
facturer,  was  able  to  earn  large  sums  der  a  declaration  alleging  that  the 
of  money  before  the  accident,  but  by  plaintiff's  injuries  had  destroyed  his 
the  injury  was  rendered  unable  to  con-  ability  to  work  and  pursue  his  accus- 
duct  his  business,  was  regarded  as  a  tomed  vocation;  that  he  was  a  granite 
sufficient  statement  that  the  injury  bad  and  stone  contractor;  that  his  business 
produced  a  diminution  of  capacity,  required  him  to  be  on  his  feet  and  to 
either  menial  or  physical  or  both,  no  exert  all  his  physical  powers  in  super- 
objection  being  taken  to  the  form  of  intending,  directing,  helping,  etc. ;  and 
the  allegation.  that   his  average    earnings   were  one 

In  Wisooniin,  under  a  statute  respect-  hundred  and  fifty  dollars  per  month, 

ing  injuries  by  defective  highways,  it  all    of    which   were    lost    for    all   the 

was  held  that  the  plaintiff  might  show  future,  it  was  held  that  it  was  not  error 

the  nature  and  value  of  his  business,  to  admit  testimony  as  to  what  work  he 

and  the  extent  to  which  it  was  neces*  did  individually  before  the  injury,  and 

sarily    interrupted    by    his    injuries,  that  its  value  was  five  dollars  per  day, 

Ripon  V,  Bittel,  30  Wis.  614.  the  evidence  showing  that  the  work  he 

Proof  of  Oocnpation  in  Absence  of  Alio-  did  individually  was  done  in  pursuing 

Ktion  BelatlTe  Thereto.  —  In  Wade  v,  his  calling  as  a  granite  and  stone  con- 
roy.  3o  How.  (U.  S.)  34,  it  was  held  tractor.  Atlantic  Consol.  St.  R.  Co.  v. 
that  the  plaintiff  might  introduce  Beauchamp,  93  Ga.  6. 
evidence  that  he  was  engaged  in  a  Farmer.  —  Under  averments  that  by 
particular  business,  and  bad  been  inca-  reason  of  such  injuries,  suffering,  ex- 
padtated  from  attending  to  it,  for  the  penditure,  loss  of  time,  etc.,  the  plain- 
purpose  of  showing  the  extent  of  the  tiff  sustained  damage,  etc.,  there  is  no 
Injury,  and  that  it  had  occasioned  ex-  right  to  a  recovery  for  injuries  to  the 
pense,  suffering,  and  loss  of  time  which  business  of  conducting  a  farm.  Ho- 
had  value  to  him,  although  the  nature  man  v.  Franklin  County,  90  Iowa  185. 
of  his  occupation  was  not  set  forth  in  But  see  Arkansas  Midland  R.  Co.  t/. 
the  declaration.  Griffith,  63  Ark.  491. 

1.  Chicago,  etc.,  R.  Co.   v,  Meech,  Loss  of  Proflti  in  Condneting  a  Bnsinees 

163    111.    305;     Homan     v,     Franklin  in  which  the  plaintiff  hired  other  per- 

County,  90  Iowa  1S5;   Saffer  v»  Dry-  sons  to  work  is  not  a  necessary  conse- 

Dock,  etc.,  R.  Co.,  (Supreme  Ct.)  5  N.  quence  of  the  injury.     The  extent  of 

Y.   Supp.    700,   53   Hun  (N.   Y.)  629:  his  recovery  on  such  ground  is  what 

Lincoln  v,  Saratoga,  etc.,   R.  Co.,  23  his  services  were  worth  in  conducting 

Wend.    (M.    Y.)    425;     Illinois    Cent,  the  business.     Silsby  v.  Michigan  Car 

R.    Co.   V,    Davidson,   76    Fed.    Rep.  Co.,   95   Mich.  204.     In  this  case  the 

522.  declaration  did  not  count  specially  upon 

Alleged  Inability  to  Attend  to  "Ordinary  a  loss  of  profits,  and  it  was  held  error 

Bniinees."  —  Under   an  averment  that  to  permit  the  plaintiff  to  prove  that  he 

by   reason   of   the  injury  the  plaintiff  was  compelled  to  close   his  place  of 

was  *'  prevented  from  attending  to  his  business  and  to  show  the  past  profits 

ordinary  business  "   he  cannot  show  of  such  business. 
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the  performance  of  a  special  contract  or  engagement,  such  special 
and  particular  damages,  and  the  facts  upon  which  they  are  based, 
should  be  set  out  in  the  pleading.^ 

Whtrt  the  Pmnon  Ii^nrtd  Ii  Engaged  in  the  Praetlee  of  a  Protesion,  or  any 
pursuit  which  requires  the  exercise  of  special  knowledge  or 
ability,  as  distinguished  from  ordinary  mercantile  business,  and 
the  complaint  or  corresponding  pleading  contains  proper  aver- 
ments thereof,  and  of  the  plaintiff's  inability,  or  the  impairment 
of  his  ability,  to  follow  his  profession  or  pursue  his  occupation^ 
and  the  consequent  pecuniary  loss,  proof  may  be  introduced  of 
those  facts,  as  well  as  of  the  extent  of  the  plaintiff's  practice  or 
vocation,  since  such  allegations  are  sufficient  to  advise  the  defend- 
ant of  the  character  of  the  proof  he  may  be  expected  to  meet» 
and  thus  afford  him  an  opportunity  to  make  suitable  preparation 
for  trial.* 

1.  Chicago,  etc,  R.  Co.  v,  Meech,  ing  Bloomington  v.  Chamberlain,  104 

163  111.  305;  North  Chicago  St.  R.  Co.  111.  268. 

V.  Barber,  77  111.  App.  257,  wherein  the  A  petition  setting  out  that  on  the  day 
plaintiff  was  permitted  to  testify  as  to  of  the  accident  the  plaintiff  **  was  em- 
loss  under  an  engagement  to  give  harp  ployed  and  engaged  in  the  business 
recitals  and  to  sell  the  instruments  of  traveling  salesman  for  a  business 
during  the  World's  Fair  at  Chicago;  house,  and  earned  and  received,  and 
Citizens'  St.  R.  Co.  v,  Burke,  98  Tenn.  his  services  in  said  business  employ- 
650.  ment  were  reasonably  worth,  the  sum 

Inability  to  Till  BnsiiiMs  Engagtmenti  of  three  thousand  five  hundred  dollars 
and  consequent  loss  of  gains  cannot  be  per  annum,  besides  his  traveling  es- 
shown  unless  the  special  damages  and  penses,*'  is  sufficient  without  alleging 
the  facts  upon  which  they  are  based  by  whom  he  was  employed  at  the  time 
are  set  out  in  the  declaration.  Chi-  of  the  injury  or  specifying  the  charac- 
cago  V.  O'Brennan,  65  111.  160,  wherein  ter  of  the  business  in  which  he  was  en- 
expenditures  in  effecting  a  cure  were  gaged.  Campbell  v,  Fisher.  (Tex.  Civ. 
the  only  s}>ecial  damages  alleged  and  App.  1893)  24  S.  W.  Rep.  661.  It  was 
it  was  held  error  to  permit  evidence  as  also  held  in  this  case  that  even  if  the 
to  a  particular  engagement  to  lecture  allegation  was  insufficient,  there  was 
and  the  probable  gains  therefrom.  no  error  in  refusing  to  strike  it  out. 

School     Teacher,  —  In     Baldwin    v.  where  the  plaintiff  in  opening  his  case 

Western  R.  Corp.,  4  Gray  (Mass.)  333,  did  not  give  evidence  of  it,  but  the  evi- 

it  was  held  that  under  a  general  alle-  dence  adduced  was  drawn  out  by  the 

gation  of  injury  it  was  error  to  permit  defendant  on  cross-examination, 

the  plaintiff  to  show  that  she  was  by  Inability  to  Bemain  in  Partnarship.  — 

occupation  a  school  teacher  and  pos-  In  International,  etc.,  R.  Co.  v,  Irvine, 

sessed  the  necessary  education  to  pur-  64  Tex.  529,  the  petition  stated  that  the 

sue  that  calling.  plaintiff  was  a  partner  in  a  mercantile 

Traveling   Salesmen,  —  Under    aver-  firm,  and  that  m  consequence  of  the 

ments  that  the  plaintiff  became  sick,  injuries  received  his  usefulness,  both 

lame,   etc.,   suffered  great  pain,   and  mentally  and  physically,  was  impaired 

was  prevented  from  attending  to  his  to  such  an  extent  that  the  partnership 

business  and  thereby  lost  profits,  etc.,  was  dissolved  as  to  him.     It  was  held 

it  was  held  error  to  permit  proof  that  that  the  allegation  was  good  for  the 

at  the  time  of  the  injury  he  was  receiv-  purpose  of  showing  how  far  the  injury 

ing  a  stated  sum  as  a  traveling  sales-  disabled  him  from  pursuing  his  ordi- 

man,  for  the  reason  that  the  evidence  nary  occupation, 

went  to  the  extent  of  showing  the  loss  2.  Monthly  Earnings.  —  In  Collins  v. 

of  profits  of  a  particular  engagement.  Dodge,   37   Minn.  503,    the  complaint 

Wabash  Western  R.  Co.  v,  Friedman,  alleged  that  by  reason  of  the  injuries 

146     111.     583,    approving    Chicago    v,  sustained  the  plaintiff    was    incapaci- 

0*Brennan,  65  111.  160,  and  distingtdsh'  tated  from  attending  to  his  business  and 
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Taftimony  AdmiwiUt.  —  The  sufficiency  of  the  allegations  to 
authorize  the  introduction  of  any  particular  proof,  or  class  of 
proof,  cannot  be  positively  stated.     The  allegations  should  be  as 

broad  as  the  circumstances  of  the  case  will  permit,  and  should 
fully  acquaint  the  adverse  party  as  to  the  particular  loss  for 
which  a  recovery  is  sought.     Allegations  of  hindrance  and  preven- 

professional  duties,  from  which  he  had  affes.    Woodbury  v.  District  of  Colum* 

theretofore  been  able  to  earn  a  **  com-  bia,  5  Mackey  (D.  C.)  127,  ajfitmed  136 

fortable  living/*  and  proof  was  intro-  U.  S.  450. 

duced  as  to  his  profession,  and  it  was  Amount  of  Sickness  in  Community,  — 

held  clearly  competent  to  show  what  Under  a  declaration  stating  that  at  the 

his  earnings   professionally  were  per  fime  of  the  injury  the  plaintiff  was  a 

month.  physician,   and,   after  describing    the 

Lawyer.  —  In  Joslin  v.  Grand  Rapids  nature  and  extent  of  the  injury,  alleg- 
Ice,  etc.,  Co.,  53  Mich.  322,  the  declara-  ing  that  by  reason  thereof  he  was  pre- 
tioa  alleged  that  the  plaintiff  was  a  vented  from  transacting  his  ordinary 
lawyer,  and  claimed  damages  specially  business  as  a  physician,  evidence  may- 
sustained  by  him  in  his  professional  be  given  that  at  such  time  the  plaintiff 
character.  The  court  said:  "  The  was  engaged  in  an  extensive  practice 
plaintiff,  in  making  proof  of  his  dam-  and  that  it  was  a  period  of  great  sick- 
ages,  offered  testimony  to  the  effect  ness  in  the  community.  Nebraska  City 
that  he  was  an  attorney  at  law  of  v,  Campbell,  2  Black  (U.  S.)  590. 
ability  and  in  good  standing,  and  the  KiidiWr. —  In  Parshall  v.  Minneap- 
extent  and  value  of  his  practice,  and  olis,  etc.,  R.  Co.,  35  Fed.  Rep.  649,  it 
that,  in  substance,  the  injury  had  ren-  was  alleged  that  the  plaintiff  was  a 
dered  him  incapable  of  pursuing  his  minister  and  was  also  engaged  in  other 
profession.  This  was  objected  to  as  avocations  at  different  times,  and  that 
irrelevant,  immaterial,  and  incompe-  by  reason  of  the  injury  he  was  pre- 
tent.  We  think  this  was  competent,  vented  from  the  proper  prosecution  of 
It  was  within  the  declaration  that  his  his  avocations.  It  was  held  that  there 
standing  in  his  profession  was  such  as  was  no  error  in  permitting  testimony 
to  command  respect,  and  was  proper  to  and  in  calling  the  attention  of  the  jury 
be  shown;  and  his  ability  to  earn,  and  to  the  fact  that  the  plaintiff  was  a  min- 
the  extent  of  his  practice,  were  a  por-  ister  and  had  been  receiving  from  one 
tion  of  the  loss  he  had  sustained  by  the  thousand  to  one  thousand  eight  bun- 
injury  complained  of.  There  was  no  dred  dollars  per  annum  for  his  services, 
error  in  permitting  this  proof,  and  we  AroUtaot. —  In  an  action  to  recover 
further  think  it  was  competent,  upon  damages  for  personal  injuries  sustained 
the  question  of  damages  under  the  evi-  by  the  negligence  of  the  defendant, 
dence  in  this  case,  for  the  plaintiff  to  whereby  the  plaintiff,  who  was  an 
show,  by  Judge  Hoyt,  as  was  done,  architect,  was  incapacitated  from  pur- 
that  an  interruption  in  his  legal  bust-  suing  his  business,  evidence  of  the 
ness  and  practice  for  eight  months  was  nature  and  extent  of  his  business  is 
a  damage  to  him.  It  seems  to  have  competent  to  go  to  the  jury,  not  as  fur- 
been  a  part  of  the  legitimate  conse-  nishing  a  measure  of  damages,  but  to 
quences  of  the  piaintiff*s  injury.'*  guide  the  jurors  in  the  exercise  of  that 

Loss  oj  Annual  Income,  —  In  Walker  discretion  as  to  the  amount  of  damages 
V,  Erie  R.  Co.,  63  Barb.  (M.  Y.)  260,  it  which,  to  a  certain  extent,  is  vested  in 
was  held  that  proof  of  the  amount  of  a  jury  in  such  cases;  and  for  this  pur- 
income  derived  by  the  plaintiff  for  the  pose  it  is  competent  to  inquire  of  the 
year  preceding  the  injury,  from  the  plaintiff  as  to  the  average  annual  in- 
practice  of  his  profession  as  lawyer,  come  he  has  realized  from  his  business, 
was  competent.  New  Jersey  Express  Co.  v,  Nichols,  33 

Physioian.  —  Where,  in  consequence  N.  J.  L.  434. 
of  the  injury,  the  plaintiff,  a  physician,  Musioiaii.  —  For  the  purpose  of  show- 
was  compelled  to  give  up  the  practice  ing  the  extent  and  character  of  an  in- 
of  his  profession,  evidence  of  his  in-  jury,  it  was  held  competent  for  the 
come  therefrom  and  of  his  eminence  in  plaintiff  to  show  that  he  was  a  musician 
his  profession  was  held  admissible  and  prior  to  the  accident,  and  that  by  reason 
pertinent  upon  the  question  of  dam-  of  the  injuries  inflicted  upon  him  he 
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tion  from  the  transaction  of  business,  inability  to  prosecute  busi- 
ness, loss  of  gains  and  profits,  and  others  of  like  nature  have  been 
held  sufficient  to  allow  testimony  as  to  the  nature  and  extent  of 
the  business  and  the  damages  suffered  by  reason  of  the  plaintiff's 
inability  to  attend  thereto  as  formerly.* 

Inability  to  Attend  to  Buinees  as  Proof  of  Extent  of  Ii^nry.  —  And  even 
though  the  declaration  or  like  pleading  may  be  insufficient  to 
authorize  evidence  of  inability  to  attend  to  or  carry  on  a  particu- 
lar business  or  occupation,  yet  it  may  be  admissible  as  tending  to 
show  the  extent  of  incapacitation,  or,  at  least,  its  admission  will 
not  be  deemed  erroneous,  where  no  claim  is  made  or  allowed  for 
damages  for  pecuniary  loss  in  the  business  or  enterprise,  always 
provided,  however,  that  no  prejudice  has  resulted  to  the  adverse 
party.* 

was  afterwards  unable  to  blow  the  wind  reason  of  his   inability   to  pursue   it. 

instrument  he  had  been  in  the  habit  Luck  v.  Ripon,  5a  Wis.  196;  Ballou  v. 

theretofore  of  using,  notwithstanding  Farnum,  11  Allen  (Mass.)  73;  Galves- 

there  was  no  allegation  in  the  petition  ton,  etc.,  R.  Co.  v.  Cooper,  2  Tex.  Civ. 

respecting  the  fact  that  he  was  a  musi*  App.  42. 

cian  and  that  his  injuries  had  deprived  BepiriTatioii    of  Kmds    of  Support. — 

him  of  the  powers  of  pursuing  that  oc-  Under  an  allegation  that  the  plaintiff 

cupation.     Consolidated   Kansas    City  *'  has  been   deprived  of  the  means  of 

Smelting,  etc.,  Co.  v,  Tinchert,  5  Kan.  her  support  "  she  may  give  in  evidence 

App.  T30.  her  earnings  in  the  usual  course  of  her 

1.  Bierbach  r.  Goodyear  Rubber  Co.,  business.     Smith  v,  Chicago,  etc.,  R. 

54   Wis.   208;    Kinney  v.   Crocker,    18  Co.,  119  Mo.  246. 

Wis.  80.    See  also  International,  etc..  Proof  of  LoM  of  Crop.  —  W^here  the 

R.  Co.  V.  Irvine,  64  Tex.  529;  Camp-  declaration    averred    that  because  of 

bell  V.  Fisher,  (Tex.  Civ.  App.  1893)  24  wounds,  bruises,  and  injuries  inflicted, 

S.  W.  Rep.  663.  the  plaintiff  **  was  greatly  hindered  and 

Hlndranoe  from  Tramacting Bttainoas. —  prevented  from  doing  and  performing 

Under  an  allegation  that  the  plaintiff  his  work  and   business    and    looking 

'*  was  hindered  from   transacting  her  after  and  attending  his  necessary  affairs 

business  affairs,"  etc.,  whereby  she  is  and   avocations   for  a    long  space  of 

injured  and  has  sustained  damages  to  time,'*  etc.,  there  was  held  to  be  error 

the  amount,   etc.,   the    plaintiff    may  in   permitting  him   to  testify  that  his 

show  what  her  business  was,  what  she  farm  was  a  grass  farm,  that  at  the  time 

was  earning,   or  what  her  labor  was  of  the  injury  he  was  about  half  through 

worth.     Chatsworih  r.  Rowe,  166  111.  cutting  his  hay,  that  he  could  not  get 

114,  distinguishing^  Wabash  Western  R.  sufficient  help,  and  that  because  of  the 

Co.  V.  Friedman,  146  111.  593.  injury   the  cutting  was  delayed  and 

Inability  to  Attend  to  BlisinMs.  —  Un-  that  in  conse(|uence  his  crop  was  dam- 
der  an  allegation  that  plaintiff  has  be-  aged,  etc.  Heiserz'.  Lcomis,47Mich.  16. 
come  disabled  for  life  to  such  an  extent  8.  Gonoral  AUUty,  Hot  Lom  of  Profit, 
as  seriously  to  interfere  with  the  active  Shown.  —  Under  averments  that  plain- 
prosecution  of  his  business,  business  tiff,  a  school  teacher,  was  hindered 
losses  resulting  from  the  injuries  may  from  transacting  her  business  affairs 
be  shown.  Frobisher  v.  Fifth  Ave.  and  deprived  of  large  gains  and  profits 
Transp.  Co.,  81  Hun(N.  Y.)  544.  which     she     otherwise     would    have 

If atnre  of  BnsinoM.  —  Where  the  com-  earned,  and  that  the  injuries  received 

plaint  states  facts  showing   that    the  had  a  permanent  effect  upon  her  ability 

injury  has  been  such  as  to  render  it  to   make  a  living,   the    plaintiff  was 

impossible  for  the  plaintiff  to  pursue  allowed  to  testify  that  she  taught  school 

his  business  and  damages  are  claimed  at  a  specified  sum  per  month.    Thecourt 

for  the  loss  of  time  in  such  business,  said:    *'  We   think  it  was  admissible, 

the   plaintiff  should   be    permitted   to  under  these  averments  in  the  declara- 

show  on  the  trial  what  his  business  is  tion,  to  show  what  was  the  business  of 

and  what  damages  he  has  suffered  by  the  plaintiff,  and  that  she  had  been  dis- 
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10.  Permanent  Effects  —  KMenity  to  Allege  Permaoenej  in  Terms.  —  To 

authorize  the  introduction  of  testimony  as  to  the  permanent 
effects  of  injuries  sustained,  or  the  reasonable  probability  of  such 
effects,  the  declaration  or  complaint  need  not  allege  in  terms  the 
fact  or  probability  of  such  permanency,  if  it  appears  from  the 
pleading  that  the  injuries  are  of  such  a  character  that  permanency 

will  naturally  and  necessarily  ensue  or  that  such  results  are 
reasonably  certain,*  but  where  the  description  of  the  injuries  or 

abled  from  pursuing  it  by  reason  of  her  permitting  testimony  that  the  plaintiff 

injuries.     The  testimony  objected  to  was  a  minister  and  had  been  receiving 

tended  to  no  more  than  this,  and  to  from  one   thousand   to  one   thousand 

give  the  jury  some  idea  of  the  wages  eight  hundred  doUars  per  annum  (or 

of  school  teaching."     Bloomington  v,  his  services. 

Chamberlain,  104  lU.  268.     See  also  Oessation  of  Bnsiiiees  ^  Past  Profits. — 

McKormick    v.   West  Bay    City,    no  In    Silsby   t/.    Michigan   Car    Co.,    95 

Mich.  265.  Mich.  204,  it  was  held  that  in  the  ab- 

InaMlity  to  Condnet  Boarding Hoose. —  sence  of  a  special  averment  of  loss  of 

Where  a   boarding-house  keeper  was  profits,  the  plaintiff  could  not  show  that 

injured  it  was  held  proper  to  permit  in  consequence  of  the  injury  he  was 

her  to  show  that  she  had  been  deprived  compelled  to  close  his  shop  or  what 

of  carrying  on  her  business  of  keeping  a  his  profits  in  conducting  such  shop  had 

boarding  house.     Such   evidence  was  been  in  the  past. 

not  an  effort  to  show  loss  of  profits,  but  1.  California,  ^^TxtSidvfeW  v,  Whit- 
loss  of  earning  power  in  her  business  tier,  80  Cal.  574. 

or  occupation.     Malone  v,  Pittsburgh,  Illinois.  —  Ava  v,  Grenawalt,  73  111. 

etc.,  R.  Co..  152  Pa.  St.  390.  App.  633;  West  Chicago  St.  R.  Co.  v, 

Samings  tinder  Contraot  with  Corpora-  McCallum,  i6q  111.  240. 

tion   fuuL    Its    Soooesoor.  —  In    Illinois  Kansas,  —  Edgerton  v.  0'Neil,4lCan. 

Cent.  R.  Co.  r.  Davidson,  76  Fed.  Rep.  App.  73. 

517,  it  was  urged  that  the  testimony  in  Kentucky,  —  Howell    v,   Hopkins,   8 

respect  to  the  earnings  by  the  plaintiff  Ky.  L.  Rep.  527. 

from  one  corporation  was  incompetent,  Maine,  —  Bradbury    v,    Benton,    6q 

because  not  embraced  in  an  averment  Me.  199. 

to  the  effect  that  the  plaintiff  had  lost  Michigan,  -^  Goodale  t^.  Portage  Lake 

and  been  deprived  of  his  commissions  Bridge  Co.,  55  Mich.  413. 

and  earnings  as  general  agent  of  an-  Missouri,  —  Lewis  v.  Independence, 

other  corporation.    The  objection  was  54  Mo.   App.    183;    Cook  v,  Missouri 

held  untenable,  the  proof  showing  that  Pac.  R.  Co.,  19  Mo.  App.  329. 

the  latter  employer  was  successor  to  Nebraska,  —  Harvard    v.    Stiles,    54 

the  former,  and  that  the  plaintiff's  con-  Neb.  26. 

tract  with  the  former  was  in  substance  New  Hampshire,  —  Perkins  v.  Con- 
continued  with  the  latter.  The  court  cord  R.  Co.,  44  N.  H.  223. 
said:  *' As  a  matter  of  pleading  it  was  New  York,  —  Doherty  v.  Lord,  8 
necessary  to  allege  the  loss  of  business  Misc.  Rep.  (N.  Y.  C.  PI.)  227;  Tuomey 
under  the  existing  contract  and  employ-  v,  O'Reilly,  3  Misc.  Rep.  (N.  Y.  C.  PI.) 
ment,  but,  to  aid  the  jury  in  determin-  302;  Roosevelt  v.  Manhattan  R.  Co., 
ing  the  extent  of  that  loss,  evidence  59  N.  Y.  Super.  Ct.  107 ;  Tyler  v.  Third 
of  the  earnings  under  the  previous  Ave.  R.  Co.,  18  Misc.  Rep.  (N.  Y. 
agency  and  contract  was  clearly  Supreme  Ct.)  165. 
proper."  Ohio.  —  Stevenson  v.  Morris,  37  Ohio 

Of  Minister  Punning  Other  ATOoations.  St.  10. 
—  In   Parshall  f/.  Minneapolis,  etc.,  R.  Wisconsin,  —  Weisenberg  v,   Apple- 
Co.,  35  Fed.   Rep.  649,  it  was  alleged  ton,  26  Wis.  56. 

that  the  plaintiff  was  a  minister  and  Ikms  of  Perfeot  Power. —  It  may  be 

was  also  engaged  in  other  avocations  shown   that   the   plaintiff  has  lost  the 

at  different  times,  and  that  by  reason  of  perfect  power  of  a  member,  although 

the  injury  he  was  prevented  from  the  permanent  disability   is  not    alleged. 

f roper  prosecution   of  his    avocation.  Duggan  v.  Third  Ave.  R.  Co.,  8  Misc« 

I  was  held  that  there  was  no  error  in  Rep.  (N,  Y.  City  Ct.)  89. 
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their  effects  does  not  make  it  apparent  or  fairly  to  be  inferred  that 
permanency  will  naturally  and  necessarily  result,  and  there  is  no 
appropriate  allegation  of  permanency,  evidence  to  establish  that 
fact  is  inadmissible.^ 

Lammiait.  —  Though    the    complaint  LoM  of  a  Hand  may  be  shown  under  a 

fails  to  allege  that  any  permanent  in-  petition  alleging  the  loss  of  the  '*  use  ** 

jury   was  suffered,   the  plaintiff  may  of  that  member.     Harvard  v.  Stiles,  54 

testify  that  he  had  felt  lameness  from  Neb.  26. 

the  injuries,  and  such  evidence  is  not  Injury  to  the  Baok  and  Spine  may  be 

inadmissible    because   the  damage  is  shown  under  an  allegation  of  **  serious 

too  remote  or  of  that  special  or  peculiar  damage"   to  the   person.      Lynch   v, 

kind   which    must  be  specifically  set  Third  Ave.  R.  Co.,  59  N.  Y.  Super.  Ct. 

forth  in  the  complaint  by  way  of  aggra-  71,  affirmed  without  opinion  128  N.  Y. 

vation,  in  order  that  the  defendant  may  681. 

have  due  notice  of  the  claim.    Schmidt  Also  where  it  was  alleged  that  the 

V,  Pfeil,  24  Wis.  452.  plaintiff  suffered  great  b^ily  injury, 

1.  Gulf,  etc.,  R.  Co.  V,  Warlick,  (In-  that  he  became  and  still  continued  to 

dian  Ter.    1896)  35   S.  W.   Rep.   235;  be  sick,  sore,  and  disabled,  and  that  he 

Lynch  v.  Third  Ave.  R.  Co.,  59  N.  Y.  was  prevented  for  a  long  time  from  at- 

Super.  Ct.  71,  affirmed  without  opinion  tending  to  his  business  and  was  other- 

128  N.   Y.  681.     See  also  Savage  v.  wise  greatly  injured.     Ehrgott  v.  New 

Third  Ave.  R.  Co.,  25  Misc.  Rep.  (N.  York,  96  N.  Y.  265. 

Y.  City  Ct.)  426.  Trnpalrmont  of  Eyesight  may  be  shown 

Eviddnee  of  tho  Permanent  Charaetor  of  under  allegations  that  the  injuries  de- 
I^jariaf  has  been  held  admissible  under  tailed  permanently  impaired  the  plain- 
averments  of  fracture  of  the  patella  or  tiff's  capacity  for  labor  and  seriously 
kneepan.  Chicago  r.  Crooker,  2  111.  injured  his  eyesight,  and  that  each  and 
App.  279.  all  of  such  injuries  were  permanent  in 

ETidenoe  of  Ineniable  Ii^nry  may  be  their  character.     Missouri,  etc.,  R.  Co. 

shown  under  allegations  that  the  plain-  v.   Huff,  (Tex.  Civ.  App.  1895)  32  S. 

tiff  was  '*  prevented  from  attending  to  W.  Rep.  551. 

her   necessary  household  and  lawful  Difference  in  eyesight,  and  inability 

affairs,  duties,  and  business  during  all  to  see  out  of  one  eye,  after  a  relapse, 

of  this  time  performed,  and  thereby  may  be  proven   under  allegations  of 

was  deprived  of  and  wholly  lost  all  the  permanent  injury,  disorder,  crippling 

advantages  and  profits  to  be  derived  for  life,  and  inability  to  follow  a  usual 

therefrom    and    thereby;  *'    and    that  pursuit  or  vocation.    Croco  v.  Oregon 

"  the  injury  so  received  being  perma-  Short-Line  R.  Co.,  (Utah  1898)  54  Pac. 

nent  and  incurable,  she  is  an  invalid  Rep.  985. 

for  life;  and  plaintiff  avers  that  prior  Lnpaiment  of  Memory  may  be  shown 

thereto  she  had  been  and  was  a  strong,  under  allegations  that  the  plaintiff  be- 

healthy  and  able-bodied  woman,  but  camegreatly  and  permanently  injured, 

that  she  is  now  injured  permanently,  cut  and  dis^gured  in  and  on  his  back, 

and   must  remain   in  such  lame  and  head,  and  arms,  and  that  he  received 

crippled  condition  the  balance  of  her  injuries  in  other  parts  of  his  body,  and 

life."     Moore  v,  Kalamazoo,  109  Mich,  was  internally  injured  in  the  region  of 

176.  his  back  and  abdomen,  and  that,  by 

Lameness  may  be  shown   under  an  reason  of  such  injuries  he  received,  the 

allegation  of  a  sprain  and  **  permanent  plaintiff  became  sick,  sore,  and   dis- 

injury  which  will  lame  him  for  life  and  ordered,   and  crippled   for  life,   from 

always  impede  his  successful  prosecu-  which  injuries  he  suffered  great  mental 

tion  of  his  business."    Ohio,  etc.,  R.  distress,  and  was  unable  to  follow  his 

Co.  V.  Hecht,  115  Ind.  443,  34  Am.  &  usual    avocation.      Croco    r.    Oregon 

Eng.  R.  Cas.  447.     Or  under  a  petition  Short-Line  R.  Co.,  (Utah  1898),  54  Pac. 

alleging  that  since  injuries  to  the  foot  Rep.  985. 

and  limb  the  plaintiff  has  been  hardly  Paralyds.  —  Where  the  probable  per- 

able  to  walk  about  the  house,  that  she  manency  of  the  injuries  is  charged,  evi- 

was  greatly  injured,  and  that  **  said  dence  that  on  the  morning  after  the 

injuries  so  received  and  sustained  by  accident  the  plaintiff's    leg  appeared 

her  as  aforesaid  are  permanent."     Ed-  stiff    and  that   there  was  a    stiffness 

nvard  v.  Three  Rivers,  102  Mich.  153.  about  her  back  is  admissible  to  show 
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TlM  IninfflfiUn^  of  tha  Pltading  in  Thii  Botpaet  will  preclude  the  intro* 
duction  of  evidence  in  reference  thereo,*  from  which  it  follows  that 

the  condition  of  the  person  injured  and  SflBMt  of  Allogation  under  Yidelieet.  — 
the  probable  effect  of  the  injuries  as  In  Washington,  etc.,  R.  Co.  v.  Patter- 
elicited  by  the  testimony  of  physicians  son,  9  App.  Cas.  (D.  C.)  423,  the  decla- 
as  to  the  symptoms  of  paralysis,  with  ration,  after  alleging  that  the  plaintiff 
which  they  supposed  she  might  be  was  permanently  impaired  and  injured, 
suffering.  Fordyce  v.  Moore,  (Tex.  stated  that  she  so  remained  and  con- 
Civ.  App.  1893)  22  S.  W.  Rep.  235.  tinned  for  a  long  space  of  time,  to  wit, 

Intmal    I^nrias.  —  A   declaration  from  the  date  of  the  injury  *'  to  the 

charging  fractures,  grievous  internal  time  of  bringing  this  suit,'*  etc.    It  was 

wounds,   sickness  and  disorder,   and  held  that  the  allegation  following  the 

great  fear  that  the  injuries  are  of  such  videlicet  was  nugatory   because  con- 

a  grievous  nature  that  the  plaintiff  may  trary  to  and  inconsistent  with   what 

not  recover  therefrom  for  a  long  time,  preceded  it;  and  that  the  plaintiff  was 

and  possibly  not  through  her  term  of  not  restricted  to  damages  to  the  time 

life,  is  sufficiently  broad  to  warrant  the  of  bringing  suit,  but  might  recover  as 

admission  of  evidence  of  injuries  to  the  for  a  permanent  injury, 

internal  reproductive  organs  and  con-  Ins^notion  as  to  Considoration  to  Bo 

sequent  permanent    sterility  or  inca-  OiTon  Evidenoe.  —  Where  it  was  alleged 

pacity   to  perform   the  sexual  duties  that  all  of  the  plaintiff's  injuries  would 

incidental  to  the  married  state.     Lake  continue  and  be  permanent,  that  she 

Shore,  etc.,  R.  Co.  v.  Ward,  135  111.  would  not  be  able  for  a  very  long  time 

511.  to  discharge  her  domestic  duties,  and 

Ttmporarj  and  Ponnanont  Injnriao.  —  that  her  capacity  to  earn  had  been  per- 
Where  the  plaintiff  alleged  injuries  to  manently  decreased  one-half,  it  was 
his  chest  and  lungs,  and  that  by  the  held  that  there  was  no  error  in  permit- 
dangerous  injuries  inflicted  on  him,  tin^  testimony  that  if  the  plaintiff's  con- 
and  the  wounds  inflicted,  both  tem-  dition  continued  for  ten  years  she 
porary  and  permanent,  he  had  been  would  be  a  confirmed  invalid;  the  jury 
damaged  one  thousand  dollars,  and  by  bein^  instructed  that  they  could  not 
reason  of  all  the  injuries  charged  to  b«  consider  any  permanent  damage  ex- 
temporary, and  including  all  except  cept  that  alleged,  and  that  evidence  as 
said  rupture,  he  had  been  damaged,  etc.,  to  the  duration  of  other  injuries  could 
five  hundred  dollars,  and  that  by  rea-  be  considered  only  as  showing  that  the 
son  of  said  rupture  he  had  been  dam-  injuries  would  extend  for  some  time  in 
aged  five  thousand  dollars,  it  was  held  the  future.  Metropolitan  St.  R.  Co.  v. 
that  the  allegations  did  not  negative  Johnson,  go  Ga.  500. 
the  idea  that  the  injury  to  the  chest  and  1.  Insnf&eiont  Complaint.  —  Where  the 
lungs  was  permanent,  but  rather  indi-  complaint  contains  no  allegation  of  per- 
cated  that  for  such  iniuries  as  were  manency,  or  that  there  will  be  less 
temporary  the  plaintin  claimed  five  ability  in  the  future  by  reason  of  the 
hundred  dollars,  except  for  the  tempo-  injuries,  or  that  any  special  disease  or 
rary  injury  which  consisted  in  a  partial  unusual  condition  ensued  from  the  in- 
rupture,  for  which  he  claimed  five  thou-  juries,  it  is  error  to  permit  evidence  of 
sand  dollars.  Texas  Cent.  R.  Co.  v,  prospective  loss  of  services.  Uertz 
Brock,  (Tex.  Civ.  App.  1895)  30  S.  W.  v.  Singer  Mfg.  Co.,  35  Hun  (N.  Y.) 
Rep.  274.  116. 

Boliof  in  Fntnro  Incapacity.  —  Under  That   Plaintiff  Became   Sore^    Sick, 

an  allegation   that   the  plaintiff  '*  be-  Lame,  etc,  —  An  allegation  that  bv  rea- 

lieves  **  that  she  will  be  incapacitated  son  of  the  injury,   the   plaintiff  was 

from  performing  manual  labor  for  life,  "  greatly    and    permanently    injured, 

evidence  of  future   disability  is   per-  suffered   great    physical    and    mental 

missible.    McFarland  v.  Muscatine,  98  pain,  and  became  sore,  sick,  lame,  and 

Iowa  199.     In  this  case  the  fact  of  per-  languishing,"  is  not  sufficiently  specific 

manency  was  expressly  put  in  issue,  to  admit  testimony  of  permanent  in- 

and  it  was  held  that  the  defendant,  jury.     Kalembach  v,  Michigan  Cent, 

having  treated  such  **  belief  "  as  prop-  R.   Co.,   87  Mich.   509.    See  also,   to 

erly  pleading  the  permanency,  could  much  the  same  effect,  Shadock  v.  Al- 

not  thereafter  be  beard  to  deny  that  pine  Plank-road  Co.,  79  Mich.  7;  Kuhn 

such  was  the  effect.  v,  Freund,  87  Mich.  545. 
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evidence  as  to  future  effects  for  which  no  claim  is  made,  or  testi- 
mony as  to  the  possibility  of  such  effects,  is  inadmissible,^  and 
that  the  admission  in  this  connection  of  proof  for  which  no 
foundation  is  laid  in  the  plaintiff's  pleading  is  reversible  error.* 

11.  Habits  —  Condition  in  Life  —  Family  Belations.  —  Evidence 
that  the  plaintiff  has  a  family,  and  as  to  the  number  of  members 
thereof  who  are  dependent  upon  him  for  support,  his  or  their 
condition  in  life,  his  habits  of  industry,  economy,  or  the  like,  is 
generally  held  to  be  inadmissible  in  the  absence  of  express  aver- 
ments in  relation  thereto.* 

12.  Life  Expectancy  —  When  May  Be  Shown.  —  Where  death  has 
resulted,  or  where  the  capacity  of  the  person  injured  is  entirely 
destroyed,  evidence  is  admissible  to  show  the  probable  duration 
of  the  life  of  the  injured  party  had  no  injury  been  inflicted,  and 
the  value  of  an  annuity  on  the  life  of  such  person,  calculated  on 
the  basis  of  his  earning  a  designated  sum  during  stated  periods; 
but  unless  the  capacity  of  the  person  to  earn  money  was  entirely 
destroyed  by  the  injury,  such  evidence  is  inadmissible."* 

Kegligenoe  of  Phytioian  Kot  Alleged. —  2.  French   r.    Wilkinson,   93    Mich. 

Evidence  that  permanent  stricture  of  322. 

the  bowels  resulted  from  the  negligent  8.  Alabama  G.  S.  R.  Co.  v.  Carroll, 
administration  of  an  enema  by  the  de-  84  Fed.  Rep.  772;  Laing  v.  Colder,  8 
fendant's  physician  is  not  admissible  Pa.  St.  479;  Pennsylvania  R.  Co.  v, 
where  the  only  injury  alleged  is  the  Books,  57  Pa.  St.  339.  See  also  Win- 
crushing  and  mangling  of  the  plain-  ters  7/.  Hannibal,  etc.,  R.  Co.,  S9  Mo. 
tiff's  foot.  Galveston,  etc.,  R.  Co.  v.  468;  Pittsburg,  etc.,  R.  Co.  r.  Powers, 
Scott.  (Tex.  Civ.  App.  1898)  44  S.  W.  74  111.  341;  Laing  v.  Colder.  8  Pa.  St. 
Hep.  589.  479;  Pennsylvania  Co.  v.  Roy,  102  U. 

1.  Where  Ko  Permanent  Ii^jary  or  Die-  S.  451. 
ILgnrement  Is  Alleged,  and  no  damages  General  Denial  and  Ple«  of  Contrihn- 
are  claimed  in  the  declaration  beyond  tory  Kegligence.  —  Evidence  that  the 
a  specihc  time,  it  is  error  to  permit  plaintift  was  a  habitual  drinker,  con- 
evidence  of  the  permanency  of  the  in-  tinued  to  drink  after  the  injury,  be- 
jury.  French  v,  Wilkinson,  93  Mich,  came  slightly  intoxicated  once  or  twice 
322.  thereafter,  and  that  such  drinking  in- 

Hydrophobia.  —  It  is  error  to  admit  terfered  with  his  restoration  to  health, 

evidence  as  to  the  possible  future  effect  is  admissible  under  a  general  denial 

of  a  dog  bite  to  cause  hydrophobia,  and  a  plea  of  contributory  negligence, 

when  the  declaration  claims  no  con-  Boggess  v.  Metropolitan   St.   R.   Co., 

tinuance  of  the  result  of  the  bite  bevond  118  Mo.  335. 

the  time  therein  stated,  and  which  has  4.  Alabama,  —  Birmingham  Mineral 
elapsed,  and  where  the  plaintiff  has  not  R.  Co.  v,  Wilmer,  97  Ala.  165;  Rich- 
been  afflicted  with  hydrophobia,  and  mond.  etc.,  R.  Co.  v,  Hissong,  97  Ala. 
has  not  attempted  to  show  that  he  187;  Louisville,  etc.,  R  Co.  v.  Hurt, 
suffered  during  the  period  named  from  loi  Ala.  34. 

any  apprehension  thereof.     French  v,  Arkansas,  —  Arkansas    Midland    R. 

Wilkinson,  93  Mich.  322.  Co.  v.  Griffith,  63  Ark.  491. 

Proof  of  Iignrj  to  Time  of  Trial.  —  Al-  California,  —  Townsend    v,    Briggs. 

though  the  allegations  of  a  complaint  (Cal.  1893)  32  Pac.  Rep.  307;  Gallagher 

may  be  insufficient  to  justify  damages  v.  Market  St.  R.  Co.,  67  Cal.  16. 

for  permanent  injuries,  yet  the  plain-  Georgia.  —  Richmond,  etc.,  R.  Co.  v, 

tiff  may  prove  such  injuries  as  he  has  Garner,  91  Ga.  27;  Central  R.  Co.  v, 

sustained  up  to  the  time  of  the  trial.  Richards.  62  Ga.  306;  Atlanta  Consol. 

Carples  v.  New  York,  etc.,  R.  Co.,  16  St.   R.   Co.  v.   Beauchamp,  93  Ga.  6; 

N.  Y.  App.  Div.  158.     See 'also  Edger-  Macon,  etc.,  R.  Co.  v,  Moore,  99  Ga. 

ton  V.  O'Neil.  4  Kan.  App.  73.  229. 
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13.  Beflniteneis  and  Certainty.  —  Where  the  complaint  or  declara- 
tion sets  out  a  cause  of  action,  and  more  specific  information  is 
desired  as  to  any  of  the  facts  which  are  pleaded  generally,  the 
defendant  should  move  to  make  the  complaint  more  definite  and 
certain,^  or  to  compel  the  plaintiff  to  furnish  a  bill  of  particulars, 

Indiana,  —  Louisville,  etc.,  R.  Co.  r.  Ave.  Transp.  Co.,   151  N.  Y.  431,  an 

Miller,  141  Ind.  533.  objection  was  made  to  the   introduc- 

lowa,  —  Simonson  r.  Chicago,  etc.,  tion  of  evidence  as  to  the  plaintiff's  in- 

R.  Co.,  49  Iowa  87;  McDonald  v,  Chi-  come  from  his  business  before  and  after 

cago.  etc.,  R.  Co.,  26  Iowa  134;  Knapp  the  injury,  on  the  ground  that  special 

V.  Sioux  City,  etc.,  R.  Co.,  71  Iowa  41,  damages  were  not  pleaded  in  the  com- 

disapproving  Nelson  v,  Chicago,  etc.,  R.  plaint,  but  no  objection  was  made  upon 

Co.,  38  Iowa  564;  Key esv.  Cedar  Falls,  the  ground  of  the  competency  of  the 

(Iowa  1899)  78  N.  W.  Rep.  227;  Chase  evidence,  or  that  they  were  remote  or 

V,  Burlington,  etc.,  R.  Co.,  76  Iowa  675;  speculative.     The  complaint,  however, 

Allen   V,    Ames  College   R.   Co.,    106  alleged  interference  with  the  prosecu- 

lowa  602.  tion   of    the    plaintifi's    business   and 

Kentucky,  —  Greer  v.  Louisville,  etc.,  consequent  damage.     It  was  held  that 

R.  Co.,  94  Ky.  169.  while  the  allegation  was  quite  general 

Nebraska,  —  Lincoln    v.    Smith,    28  for  the   foundation   of    an   award    of 

Neb.  762;  Friend  v,  IngersoU,  39  Neb.  special  damages,  yet  as  the  defendant 

717.  could  have   had  the   allegation   made 

Pennsylvania,  —  Kraut  v,  Frankford,  more  specific  upon  motion,  had  he  de- 

etc.   Pass.    R.  Co.,    160  Pa.  St.  329;  sired,  and  the  objection  being  confined 

Campbell  rr.  York,  172  Pa.  St.  205;  Mc-  to  the    pleading,    the   question  as  to 

Cue  V,  Knoxville,  146  Pa,  St.  580.  whether    damages   of    that    character 

Tennessee,  —  Mississippi,  etc.,  R.  Co.  could  be  awarded  in  any  event  was  not 

V,  Ayres,  16  Lea  (Tenn.)  725.  raised  for  the  consideration  of  the  ap- 

Texas,  —  Texas  Mexican  R.  Co.  v,  pellate  court. 

Douglass,  69  Tex.  694.  Skill  and  Ability  to  Earn  Wages.  — 

Wisconsin,  —  Crouse  v,  Chicago,  etc.,  Where  the  petition  contained  no  allega- 

R.  Co.,   (Wis.    1899)  78    N.   W.   Rep.  tion  as   to  the  skill  or  ability  of  the 

446.  plaintiff  to  earn  wages,  and  the  plain- 

I.Schmidt    v,    Pfeil,   24  Wis.  452;  tiff  was  permitted  to  prove  his  skill  and 

Ehrgott  V,  New  York,  q6  N.  Y.  265;  occupation  and  the  wages  received  by 

Toledo  Electric  St.  R.  Co.  v.  Tucker,  7  him,   it  was  held   that  the  objection 

Ohio  Cir.  Dec.  169.     And  see  generally  could  not  be  raised  for  the  first  time  at 

article  Dbfiniteness  and  Certainty  in  the  trial,  where  there  had  been  ample 

Pleadings,  vol.  6.  p.  246.  opportunity  to  object  in  time  to  permit 

Sasnlt  of  I^jnriaf.  —  Where  a   more  correction  of  the  pleading  before  the 

specific  statement  as  to  the  result  of  trial,  if  the  defendant  deemed  it  insuffi- 

alleged  injuries  is  desired,  a  motion  cient  to  disclose  the  facts  upon  which 

therefor  should   be   made.      Meier  v,  the  plaintiff  based  his  claim.     Plana- 

Shrunk,  70  Iowa  17;  Ehrgott  v.  New  gan  v,  Baltimore,  etc.,  R.  Co.,  83  Iowa 

York,  96  hf.  Y.  265.  639. 

Katura  of  Biudneit. —  An    allegation  Ezponditnref. —  It  is  the  duty  of  the 

that  as  the  result  of  the  injury  plaintiff  defendant,  if  he  desires  more  specific 

"  is  deprived  of  the  ability  to  follow  information  as  to  moneys  necessarily 

his  business  or  work,  or  provide  for  paid  out  in  endeavoring  to  be  cured, 

his  family,"  is  sufficient  to  apprise  the  to  move  to  have  the  complaint  made 

defendant  that  the  plaintiff  intended  more  definite  and  certain.     Schmidt  v, 

some  particular  kind  of  work  or  busi-  Pfeil,  24  Wis.  452. 

ness,  and  if  defendant  is  dissatisfied  FaUnre  to  Beqnoft  Speciflc  Statement. — 

with  the  notice  thus  given,  he  should  Where  defendant  has  failed  to  call  for 

move    to    have  the    complaint    made  any   more    specific  statement    of    the 

more  definite  and  certain.     Columbia,  plaintiff's  injuries  than  those  set  out  in 

etc.,   R.  Co.   7/.   Hawthorne,  3  Wash,  his  complaint  in   general   terms,   the 

Ter.  353.     See  also  Luck  v,  Ripon,  52  plaintiff  may  prove  all  such  personal 

Wis.  196.  injuries  as  in  fact  resulted.     Delie  v, 

Idfim  of  Prollti.  —  In  Frobishcr  v.  Fifth  Chicago,  etc.,  R.  Co.,  51  Wis.  400. 
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or  the  like.^ 

AllogatioiLi  Hot  Bodnndaat  —  Allegations  which,  though  not  essen- 
tial to  sustain  the  action,  may  be  material  on  the  question  of 
damages,  and  therefore  the  subject  of  proof,  should  not  be  stricken 
out  for  redundancy  or  irrelevancy.* 

BMult  ef  Kot  Obje^ng  to  IndoflnitonoM  and  Unoortaintj.  —  Consequently, 
if  the  defendant  does  not  desire  to  have  the  plaintiff  make  his 
allegations  as  to  the  nature  of  his  injuries  more  definite  and  cer- 
tain, and  does  not  ask  to  have  it  done  by  a  proper  motion  for 
that  purpose,  he  must  come  prepared  to  meet  any  proof  which 
the  plaintiff  may  offer  showing  or  tending  to  show  the  real  nature 
of  the  injuries  directly  resulting  from  the  accident,  or  such  other 
matters  as  to  which  he  has  failed  to  take  advantage  in  the  modes 
indicated,  by  proper  plea,  or  in  such  other  manner  as  may  have 
been  available  to  him.* 

14.  Amendments.  —  In  actions  for  personal  injuries  the  general 
doctrines  as  to  amending  the  declaration  or  complaint  are  appli- 
cable.* 

Complaint  DefootiTe  in  Part — Motion  to  waived.    May nard  v.  Locomotive  Engi- 

Strlko  Oat,  oto, —  In  Alabama  G.  S.  R.  neers'   Mut.  L.,  etc.,    Ins.   Assoc.,  i6 

Co.  V.  Tapia,  94  Ala.  228,  the  grounds  Utah  145. 

of  demurrer  were  addressed  to  the  WalT«r  of  Spooial  ATonnont.  —  In 
supposed  insufficiency  of  the  complaint  Brzezinski  v.  Tierney,  60  Conn.  55,  the 
in  respect  of  some  one  item  or  specifi-  question  was  raised  whether  a  particu- 
cation  of  damage  and  no  one  of  them  lar  injury  should  have  been  specially 
went  to  the  denial  of  the  whole  cause  averred  as  an  element  of  damage,  and 
of  action  relied  on  by  plaintiff,  and  the  this  was  held  to  be  immaterial,  the  de- 
court  said:  "  When  the  cause  of  action  fendant  having  failed  to  raise  the  ques- 
is  sufficiently  stated  to  authorize  a  re-  tion  at  the  trial,  or  to  request  an  in- 
covery  *  *  *  of  any  damages,  a  struction  that  the  plaintiff  could  not 
partial  defense,  going  to  a  denial  of  recover  if  the  injury  was  not  the  ordi- 
the  right  to  recover  a  part  of  the  dam-  nary,  natural  result  of  the  wrongful  act. 
ages  claimed,  must  be  availed  of  and  4.  Stevens  v,  Rodger,  25  Hun  (N.  Y.) 
effectuated  by  motion  to  strike  out  the  54.  See  article  Amendments,  vol.  i,  p. 
objectionable  averments,  or  by  objec-  458. 

tions  to  the  evidence,  and  through  in-  Pormanoneyof  Ii^nry.  »  Where  proof 

structions  to  the  jury."  of  the  permanency  of  an  injury  is  ob- 

1.  See  in/ra^  VI.  Bill  of  Particulars,  jected  to  on  the  ground  that  the  petition 

8.  Root  V.  Foster,  9  How.  Pr.  (N.  Y.  does    not    contain    an    allegation    in 

Supreme  Ct.)  37,  holding  that  it  is  not  reference  thereto,  the  trial  court  may 

proper  to  strike  out  in  an  action  for  allow  an  amendment  by  the  insertion 

assault  and  battery  allegations  as  to  of  the  necessary  allegation.     Edwards 

the  plaintiff*s  business  and  his  being  r.  Three  Rivers,  102  Mich.  153. 

ridiculed  by  bystanders.  Additional  Consoqaonoeo  of  Ii^nry.  — 

3.  Delie  v.  Chicago,  etc.,  R.  Co.,  51  Where,  five  days  prior  to  the  trial,  the 
Wis.  400:  Mellor  v,  Missouri  Pac.  R.  plaintiff  filed  an  amended  petition  set- 
Co..'  105  Mo.  455.  And  see  Hawes  v,  ting  forth  additional  consequences  of 
O'Reilly,  126  Pa.  St.  440;  James  v.  the  injury,  there  was  held  to  be  no 
Atlanta  St.  R.  Co.,  90  Ga.  695;  Flana-  error  in  refusing  an  application  on  the 
gan  t/.  Baltimore,  etc.,  R.  Co.,  83  Iowa  part  of  the  defendant  for  a  continuance, 
639.  It  appearing  that  nearly  four  months 

Partienlar  I^jnry.  —  If  a  declaration  previous  to  the  trial  depositions  on  the 

Is  merely  indehnite  or  uncertain  in  not  part  of  the  plaintiff  had  been  filed  and 

mating  the  particular  injury  inflicted,  opened  wherein  such  additional  inju- 

ad vantage  of  the  defect  must  be  taken  ries  had  been  testified  to.     Gulf,  etc., 

by  proper  plea,  or  it  will  be  deemed  R.  Co.  v.  Brown,  16  Tex.  Civ.  App.  93. 
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16.  Waiver  and  Cure  of  Variance  —  Bridenea  Adadttad  Without  Ol^ae- 
tion.  —  Where  evidence  respecting  elements  of  damage  or  other 
matters  as  to  which  no  sufficient  foundation  is  laid  in  the  com- 
plaint, or  like  pleading,  is  admitted  without  the  interposition  of 
a  timely  and  proper  objection,  the  sufficiency  of  the  pleading  in 
that  particular  will  be  deemed  waived.* 

Introdnotion  of  Hew  Cansa  of  Aekion.  —  ment  of  damages,  and  for  which  such 
The  amendment  of  a  complaint  charg-  evidence  is  admitted,  as  a  basis  of  re- 
ing  two  railroad  corporations  with  the  covery,  will  be  deemed  waived.  Mel- 
responsibility  for  injuries  suffered,  by  lor  v.  Missouri  Pac.  R.  Co.,  105  Mo. 
striking  out  one  of  such  corporations  455. 

as  a  party  and  alleging  the  infliction  of  Insufficient  Objection  to  Evidence,  —  In 

the  injuries  by  the  other,  is  not  the  in-  Mellor  v.  Missouri    Pac.   R.  Co.,   105 

troduction   of  a  new  cause  of  action.  Mo.   455,   there  was  no  allegation  of 

Atlantic,  etc.,  R.  Co.  v.  Laird,  164  U.  loss  of  earnings,  or  that  the  plaintiff, 

S.  393.  by  reason  of  the  injury,  was  unable  to 

Statute  of  Limitations.  —  An  amended  attend  to  business,  was  prevented  from 

petition  which  differs  from  the  original  attending  to  business,  or  had  lost  or 

only  in  stating  more  fully  the  result  of  would  lose  a  particular  salary.     With- 

injuries  caused  by  the  defendant  does  out  objection  evidence  was  introduced 

not  set  up  a  new  cause  of  action  so  as  tending  to  show  the  amount  of  salary 

to  let  the  statute  of  limitations  run  be-  earned   by   the   plaintiff    as    a    postal 

tween  the  filing  of  the  two  petitions,  clerk,  and  that  by  reason  of  the  injury 

International,  etc.,   R.  Co.   v.   Irvine,  he  had  beeh  unable  to  attend,  and  did 

64  Tex.   529,  23  Am.  &  Eng.   R.  Cas.  not  attend,  to  his  duties  as  such  clerk, 

518.     See  also  Texas  Pac.   R.  Co.  v.  or  to  any  other  work,  from  the  time  of 

Davidson,  68  Tex.  370.  the  injurv  until  the  trial,  with  the  ex- 

In  The  Oriental  r.  Barclay,  16  Tex.  ception  of  about  six  weeks.  The  court 
Civ.  App.  193,  an  allegation  of  a  instructed  the  jurors  as  to  the  elements 
specific  injury  was  made  for  the  first  of  damage  they  were  at  liberty  to  con- 
time  in  a  pleading  amended  after  the  sider,  and,  among  other  things,  author- 
expiration  of  time  which  would  have  ized  them  to  allow  the  plaintiff  damages 
barred  a  suit  on  the  original  claim,  for  loss  of  earnings.  The  defendant 
and  it  was  held  that  the  enlargement  objected  to  the  instruction  as  too  gen- 
of  the  allegations  as  to  the  specific  eral,  but  did  not  ask  that  the  evidence 
Injuries  originally  pleaded  was  not  as  to  the  plaintiff's  loss  of  time,  and 
affected  by  the  statute  of  limitations.  the  amount  of  his  salary,  be  excluded 

Subsequent  Results^  %Mc\i  as  pain  and  from  the  consideration  of  the  jury.     On 

suffering,  naturally  following  irom  per-  motion   for  a  new  trial  there  was  no 

sonal  injuries  received  do  not  extend  complaint  in  regard  to  the  evidence, 

the  time  for  bringing  an  action.    Tay-  the   only  objection   to    its    admission 

lor  z/.  Manhattan  R.  Co.,  53  Hun  (N.  being  '*  because  the  court  admitted  in- 

Y.)  305.  ^  competent  and  illegal  testimony  offered 

1.  Joliet  r.  Johnson,  (III   1898)  52  K.  by  plaintiff  against  the  objection  of  the 

E.  Rep.  498;    Hartley  v,  Trorlicht,  49  defendant/'  and  It  was  held  that  the 

Mo.  App.  214.  error  in  admitting  the  evidence  in  ques- 

Addition  of  Hew  Slemont  of  Damage. —  tion  was  waived  by  the  failure  of  the 

Where  evidence  which  is  not  objected  defendant   to  object  and  except  to  it 

to  simply  adds  another  element  of  dam-  during  the  trial. 

age  to  those  for  which  it  is  conceded  Yamaoe  as  to  Parmanenoj  of  Iignry.  — 
that  a  recovery  can  be  had,  and  if  the  A  variance  between  the  evidence  and 
damage  occurred  from  the  injury  com-  the  pleadings  as  to  the  permanent  in- 
plained  of,  and  not  from  a  different  jury  or  loss  of  time  is  immaterial, 
one,  there  is  no  error  which  necessitates  where  evidence  relative  thereto  was 
a  reversal.  Mellor  v,  Missouri  Pac.  R.  not  objected  to  on  that  ground  at  the 
Co..  105  Mo  455.  time  when  It  was  offered.     Golden  v. 

Where  ETidenoe  of  the  Plaintiff's  Earn-  Clinton,  54  Mo.  App.  100;  Loe  v.  Chi- 

ingi  at  the  time  of  the  accident  has  been  cago,  etc.,  R.  Co.,  57  Mo.  App.  350. 

admitted  without  objection,  an  allega-  Olijootion  First  BaiMd  oa  Appeal.  —  It 

tion  as  to  the  loss  of  time  as  an  ele-  is  too  late  on  appeal  to  make  objections 
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Evidence  Admitted  and  Sabieqnently  Strnok  Out  —  So  where  evidence  as 
to  matters  which  are  not  sufficiently  averred  to  authorize  its  intro- 
duction, or  as  to  which  there  is  a  total  want  of  averment,  is  erro- 
neously admitted,  the  error  will  be  deemed  cured  by  striking  it 
out,  and  thus  withdrawing  it  from  the  consideration  of  the  jury,* 
or  by  a  sufficient  instruction  to  the  jury  to  disregard  it,*  provided, 
however,  that  in  view  of  all  the  attending  circumstances,  and  of 
the  evidence  as  a  whole,  no  prejudice  will  result  to  the  complain- 
ing party.* 

VI.  Bill  of  PABTlcuLABa  —  In  those  states  wherein  bills  of 
particulars  are  recognized,  the  defendant  has,  in  addition  to  his 
right  to  move  for  definiteness  and  certainty  in  the  complaint,  the 
right  to  apply  for  a  bill  of  particulars,  or  for  a  statement  of  the 
nature  and  extent  of  the  alleged  injuries  upon  which  the  plaintiff 

for  the  first  time  to  a  variance  between  duration  of  other  injuries  can  be  con^ 

the  allegations  and  the  proof.     Shen-  sidered  only  as  showing  that  the  inju- 

andoah  Valley  R.  Co.  v.  Moose,  83  Va.  ries  will  extend  for  some  time  in  the 

827.  future.      Metropolitan  St.   R.   Co.   c. 

1.  Chicago,  etc.,  R.  Co.  v,  Meech,  Johnson,  90  Ga.  500. 

163   111.   305;    Waterman   v.   Chicago,  Aggrayation  of  Ii^nry.  —  The  ad  mis- 

etc.,   R.  Co.,  82  Wis.  613,  52  Am.  &  sion  of  proof   that  the  injuries  were 

Eng.  R.  Cas.  592.  aggravated   by  illness    some    months 

2.  Richmond,  etc.,  R.  Co.  v.  Elliott,  after  the  infliction  is  not  a  ground  for 
149  U.  S.  266.  reversal    where    the    jurors   were  in- 

Initmotioii   to  BUregard  Eridonoo.  —  structed  that  the  defendant  was  liable 

Where    the    plaintiff    i^as    permitted,  for  nothing  beyond  the  injuries  caused 

against  objection,  to  prove  the  appear-  by  his  acts.     Bagley  v.  Mason,  69  Vt. 

ance  of  a  hernia  nine  months  after  the  175. 

accident,  and  the  court,  after  hearing  EfEiBOt    of    Biielaimer.  —  Where     the 

all   the  evidence  introduced  on   both  declaration  alleged  that  the  plaintiff's 

sides,  was  of  the  opinion  that  the  plain-  limbs,   arms,   shoulders,   chest,    side, 

tiff  had   failed  to  connect  that  injury  and   back   were    greatly   bruised  and 

with  the  accident,  and  so  informed  the  wounded,  and  that  she  was  greatly  and 

jury,  the  fact  that  the  evidence  was  ad-  permanently    injured    in     her    spine» 

milted  in  the  first  instance  was  held  stomach,  and  internally,  evidence  to 

not  to  constitute  error.     Delie  v.  Chi-  show  urinary  difficulty  as  the  result  of 

cago,  etc  ,  R.  Co.,  51  Wis.  400.  the  injuiies  was  held  competent  where 

Future  Physioal  Condition.  —  Under  a  the  plaintifif  disclaimed  any  right  to  re- 
declaration alleging  that  the  plaintifif's  cover  for  the  difficulty  as  an  independ- 
injuries  will  continue  for  a  long  time  ent  element  of  damage,  but  claimed 
and  prevent  her  from  having  free  use  that  there  was  evidence  of  injury  to  the 
of  her  person;  that  the  injuries  to  her  spine,  and  the  jury  was  instructed  not 
side  and  arm  are  permanent;  that  she  to  allow  damages  for  that  trouble  ex- 
will  not  be  able  for  a  very  long  time,  cept  as  it  might  be  a  direct  result  of  an 
by  reason  of  said  injuries,  to  discharge  injury  to  the  spine,  and  also  that  it 
her  domestic  duties,  and  that  her  was  permissible  to  be  introduced  as 
capacity  to  earn  money  has  been  de-  one  of  the  evidences  of  spinal  injury 
stroyed  for  a  long  period  of  time  and  and  for  that  purpose  only.  Finn  r. 
permanently  decreased  one-  half,  there  Adrian,  93  Mich.  504. 
IS  no  error  in  permitting  a  witness  to  8.  Waterman  v.  Chicago,  etc.,  R. 
testify  that  the  condition  of  the  plain-  Co.,  82  Wis.  613,  52  Am.  &  Eng.  R. 
tiff    ten   years  hence,   if    it    continue  Cas.  592. 

going  on,  will  be  that  of  a  confirmed  PlaintiiPs  Earningi.  —  The  erroneous 
invalid,  where  the  court  instructs  the  admission  of  testimony  as  to  the 
jurors  that  they  cannot  consider  any  amount  of  salary  earned  by  the  plain- 
permanent  injuries  except  to  the  arm  tiff  at  the  time  of  the  injury,  where  no 
and  side,  and  that  evidence  as  to  the  foundation  for  such  testimony  is  laid 
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bases  his  right  to  recover.  *  But  where  it  is  apparent  from  the, 
plaintiff's  pleading  that  the  defendant  is  sufficiently  apprised  ot 
the  claim  in  that  respect,  a  bill  of  particulars  or  the  like  is. 
unnecessary.* 

Vn.  Plea  OE  Ahswee.  —  Where  a  defendant  seeks  to  defeat  a 
recovery,  he  must  interpose  a  sufficient  plea  or  answer  and  by 
appropriate   averments  deny  the   negligence   or  wrongful  acts 

in  the  declaration,  is  not  cured  by  an  R.  Co.,  24  Misc.  Rep.  (N.  Y.  City  Ct.) 

instruction  that  the  testimonv  was  ad-  409. 

niitted  for  the  sole  purpose  of  showing  Bill  of  Partioulan  Before  Ordering  Fhyi-. 

the    plaintiff's    capacity    for    earniniif  ioal   Ezamination.  —  Though  the  court 

money  and  must  not  be  considered  as  may  direct  the  plaintiff  to  submit  to  a. 

a  measure  of  damage.     Wabash  West-  physical  examination,  ordinarily  it  will 

em    R.    Co     v,     Friedman,    146     111.  first  require  a  bill  of  particulars  for  the 

583.  purpose  of  ascertaining  the  necessity 

Poitponement  of  Xarriage. — The  im-  for  such  an  examination.     Lawrence 

proper  admission  of  evidence  as  to  the  v.  Keim,  19  Pbila.  (Pa.)  351,  45  Leg. 

postponement  of  a  marriage,  without  Int.  (Pa.)  434. 

laying  a  sufficient  foundation  therefor  8.  Where  the  StatemeAt  Beclaree  fov- 
in  the  complaint,  is  not  cured  by  an  General  Bamagef  only,  the  plaintiff  need, 
instruction  that  such  circumstance  is  not  furnish  particulars  of  the  damages 
not  an  independent  element  of  damage,  claimed  by  him.  Benz  v.  South  Beth^ 
but  that  it  may  be  considered  only  lehem,  5  Northam.  L.  Rep.  (Pa.)  381.. 
as  bearing  upon  the  mental  strain,  Beeoription  of  Ii^nriei.  —  A  complaint 
anxiety,  and  suspense  which  fhe  plain-  describing  the  injuries  as  a  fracture  oi 
tiff  was  under  at  the  time  of  the  injury  one  leg  and  bruises  about  the  legs  and, 
and  afterwards.  Beath  v.  Rapid  R.  body,  and  alleging  in  consequence- 
Co.,  (Mich.  1899)  78  N.  W.  Rep.  537.  thereof  the  confinement  of  the  plaintiff 

1.  Ehrgott  V.  New  York,  96  N.  Y.  to  his  bed  for  about  six  weeks,  inability 
265;  Hanson  v,  Anderson,  90  Wis.  195.  to  work,  lameness,  and  suffering,  sum- 
See  also  Columbia,  etc.,  R.  Co.  v.  ciently  sets  out  the  Injuries  received, 
Hawthorne,  3  Wash.  Ter.  353;  and  see  and  no  bill  of  particulars- is  necessary, 
generally  article  Bills  of  Particu-  Redmond  v,  Buckley,  (Supreme  Ct.)  20b 
LARS,  vol.  3,  p.  517.  N.  Y.  Supp.  969. 

Katnre  and  Extent  of  Ii^nriei.  —  Where  In    Shadock    v.   Alpine  Plank-road 

a  complaint  fails  to  state  upon  what  Co.,  79  Mich.  7,  a  declaration  averring- 

part  of  the  body  the  injuries  were  re-  that  the  **  plaintiff  was  hurt,  bruised, 

ceived,  it  is  proper  to  direct  a  bill  of  and  wounded,"  but  giving  no  descrip^ 

particulars  *'  describing  more  particu-  tion  of  the  place  or  extent  of  the  inju- 

larly  ihe  nature  and  extent  of  the  in-  ries,  was  held  sufficient  without  a  bill 

juries."   Schweitr.  Metropolitan  St.  R.  of  particulars. 

Co.,   24  Misc.  Rep.  (N.  V.   City  Ct.)  ^juriei  Which  Cannot  Be  Itemiied. -^ 

409.  In  Gilbert  v.  Hoffman,  66  Iowa  205, 

An  Infirmity  of  Speedh  caused  by  an  the  petition  sought  to  recover  damages, 

accident    is    an   element  of    ordinary  for  pain,  suffering,  and  disfigurement, 

damages  which  need  not  be  specially  caused  by  smallpox  contracted  in  the 

alleged,  but  is  an  incident  or  detail  of  defendant's  hotel,  and  it  was  held  that 

the  injury  which  may  call  for  a  bill  of  a  motion  for  a  more  specific  statement 

particulars.      Garbaczewski    v.  Third  was  properly  overruled  for  the  reason 

Ave.  R.  Co.,  5  N.  Y.  App.  Div.  186.  that  the  injuries  were-of  such  a  charac- 

Beyiew    of  Order    for   BilL  —  Where  ter  that  they  could  not  be  itemized, 

there  is  nothing  in  the  record  to  show  Where  the  Eeal  Objeot  of  a  Motion  Is 

that  the  plaintiff  would  be  prejudiced  to  HaTO  a  Complaint  Made  More  Befinite 

by  furnishing  a  bill  of  particulars  of  and  Certain,  but  a  bilt  of  particulars  is 

the    items    of    *'  disbursements  made  also  asked  for,  if  the  complaint  is  suffi- 

necessary,"   etc.,   the  appellate  court  ciently  definite  and    certain  an  order 

will  not  interfere  if  the  order  for  the  denying  the  motion,  without  prejudice 

bill  requires  too  much,  the  remedy  in  to  the  right  to  ask  fbr  a  bill  of  particu-- 

such  case  being  proceedings  to  resettle  lars  is  proper.     Barney  v..  Hartford,  73^. 

the  order.    Schweit  v.  Metropolitan  St.  Wis.  9$. 
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charged,  or  the  fact  of  the  injury,  or  its  extent,  as  well  as  the 
various  other  matters  upon  which  he  rests  to  avoid  liability.* 

Tin.  IK8TBITCTI0H8  —  1.  Suggesting  Kode  of  Computing  Damages. 
—  While  the  jurors  should  be  informed  among  other  things  of  all 
matters  which  may  properly  be  considered  by  them  in  arriving^ 
at  their  determination  as  to  the  damages  to  be  awarded,  yet  in 
submitting  the  cause  the  court  should  not  instruct  as  to  the 
mode  of  computation  or  suggest  methods  to  be  adopted  by  the 
jurors  in  arriving  at  their  verdict,  though  where  it  is  manifest 
that  no  prejudice  has  resulted  because  of  such  an  instruction  or 
suggestion  it  may  be  regarded  as  harmless  error.* 

1.  A  Plea  of  Son  Aisault  Bemeine  does  No  person  would  voluntarily  endure 
not  admit  the  infliction  of  any  particu-  such  pain  and  suffering  as  it  is  proven 
lar  wound,  and  under  the  plea  the  de-  Mrs.  B.  endured  for  any  amount  of 
fendant  may  show  that  a  particular  money.  But  it  is  the  duty  of  the  jury, 
wound  was  made  in  some  way  other  if  they  find  for  the  plaintiff,  to  fix  some 
than  by  his  act.  Watson  v.  Hastings,  sum  which  would  be  a  compensation 
(Del.  1897)  39  Atl.  Rep.  587.  for  this  pain  and  suffering.*'     It  was 

Denial  of  I^nrj.  —  An  answer  which  held  that  such  instruction  was  errone- 

in  effect  is  no  more  than  a  denial  that  ous,  as  its  effect  was  to  suggest  a  price 

any  injury  was  inflicted  through  the  in  money  sufficient  to  induce  a  person 

carelessness  or  negligence  of  the  de-  to  undergo  voluntarily  the   pain   and 

fendant  is  not  a  denial  of  an  allegation  suffering  complained  of,  as  a  measure 

of  personal  injury,  the  amputation  of  of  the  compensation  for  having  been 

a  member  of  the  body  made  necessary  subjected  to  it. 

thereby,  or  of  the  resulting  damage.  A  Charge  Snggetting  Capitaliiation  of 

South  Covington,  etc.,   St.  R.  Co.  v.  the  PlaintiiPs  Eaniingt  and  that  a  sum 

Herrkloiz,  (Ky.  1898)475.  W.  Rep.  265.  be    given    which    will    support    him 

FrlTolons  AiMwer.  —  An  answer  alleg-  from   year  to  year    is  erroneous,  al- 

ing  "  upon    *    *    *    information  and  though  the  suggestion  is  only  by  way 

belief "    that    the    plaintiff    was    not  of  illustration.     Gregory  v.  New  York, 

bruised  or  injured  as  alleged,  and  de-  etc..  R.  Co..  55  Hun  (N.  Y.)  303. 

nying  generally  the  several  allegations  Tntnre  Promotion.  —  In  an  action  by 

of  the  complaint,  and  that  the  plaintiff  a  father  to  recover  for  personal  injuries 

has  sustained  damages,  is   frivolous,  to  his  minor  son,  where  there  was  evi- 

and  judgment  may  be  given  thereon,  dence  that  the  boy  received  a  certain 

Powers  V.  Rome,  etc.,  R.   Co..  3  Hun  amount  per  week  at  the  time  of  the  ac- 

(N.  Y.)  285,  5  Thomp.  &  C.  (N.  Y.)  449.  cident,  but  no  evidence  whatever  as  to 

Self-aggravation    of    Damagee.  —  Al-  what  he  would  be  likely  to  receive  in 

though    not    pleaded,   neglect  on   the  the  future,  it  was  held  error  for  the 

part  9f  the  person  injured  to  care  prop-  court  to  suggest  to  the  jury  that  the 

erly  for  the  injuries,  in  consequence  of  boy  might  get  more  "  by  way  of  pro- 

which  they  became  aggravated,  may  motion.**     Reese  v.  Hershey,   163  Pa. 

be  proved  in  mitigation  of  damages.  St.  253. 

Waxahachie    v.    Connor,    (Tex.    Civ.  Oalonlationf  of  Damages.  —  Where  the 

App   1896)  35  S.  W.  Rep  692.  evidence  shows  the  age  of  the  plaintiff, 

2.  Soggeetion  of  Methods.  —  The  court  his  expectancy  of  life  according  to  the 
should  not  suggest  to  the  jurors  any  mortality  tables,  the  rate  of  his  eam- 
methods  by  which  they  must  estimate  ings  before  he  suffered  the  injury  sued 
the  damages  in  reaching  their  conclu-  for,  his  subsequent  disability  to  labor, 
sions.  Sabine,  etc.,  R.  Co.  v.  Brous-  and  his  pain  and  suffering,  the  calcula- 
sard,  69  Tex.  617,  34  Am.  &  Eng.  R.  tion  of  damages  is  to  be  made  by  the 
Cas.  199.  jury,  and  not  by  the  court  in  its  in- 

Snggeeting  Amonnt  of  Seoorery.  —  In  structions.     Louisville,  etc.,  R.  Co.  v. 

Baker  v,  Pennsylvania  Co..  142  Pa.  St.  Davis.  99  Ala.  593. 

503,  an  instruction  was  given  as  fol-  Bedneing  Damagee  to  Preeent  WortlL  — 

lows;    "  It  is  of  course  difficult  to  give  It  is  not  error  to  instruct  the  jury  that 

a  money  value  to  pain  and  suffering,  prospective  damages  are  like  payments 
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2.  Assumption    of    Facts.  —  Ordinarily    an    instruction    which 

assumes  the  existence  of  facts  as  to  which  no  testimony  has 
been  introduced  or  which,  being  pleaded,  are  controverted 
either  specifically  or  inferentially,  is  erroneous,  if  such  assump- 
tion has  the  effect  of  conveying  a  wrong  impression  to  the 
jurors  and  probably  influences  them  in  arriving  at  their  verdict. 

This  is  true  whether  or  not  the  assumption  is  in  respect  to  the 
.cause  or  to  the  fact  of  the  injury*  or  relates  to  the  results  of 

in  advance,  and  that  in  fixing  the  sum  which  he  was  riding,  by  reason  of 
that  fact  may  properly  be  taken  into  which  said  car  collidtfd  with  another 
consideration,  and  the  amount  reduced  car,  and  plaintifif  was  thrown  to  the 
to  its  then  present  worth,  inasmuch  as  ground,  and  permanently  injured.'* 
the  effect  of  the  suggestion  is  to  lessen  San  Antonio,  etc.,  R.  Co.  v,  Keller,  ii 
the  damages,  if  it  has  any  effect,  and  Tex.  Civ.  App.  569. 
consequently  the  defendant  cannot  An  instruction  which  in  one  para- 
complain.  Fulsome  v.  Concord,  46  Vt.  graph  states  that  the  plaintiff  sues  for 
135.  alleged  injuries  inflicted  upon  him  by 
MnltiplTiiig  Sarningi  by  Life  Ezpeot-  derailment,  etc.,  occasioned  by  the 
maoy. —  In  St.  Louis,  etc.,  R.  Co.  v,  negligence  of  the  defendant  is  not  erro- 
Farr,  56  Fed.  Rep.  994,  the  plaintiff's  neous  because  assuming  as  a  fact  that 
attorney  stated  to  the  jury  that  the  the  injuries  were  occasioned  by  the 
plaintiff  would  probably  live  fortv  negligence  of  the  defendant.  Interna- 
years,  and  that  a  proper  method  of  esti-  tional,  etc.,  R.  Co.  r.  Simcock,  81  Tex. 
mating  the  damages  was  to  ascertain  503. 

bis  annual  earnings  and  multiply  the  An  instruction  authorizing  the  jury 

amount  by  forty.     The  defendant  ob-  to  assess  such  damages  as  the  evidence 

jected,   but  the  objection    was    over-  showed   the   plaintiff  was  entitled   to 

ruled,  the  court  remarking,  *'  That  is  a  under  the  circumstances,  and   which 

fair  argument."    The  remark  was  held  thereafter  specified  the  circumstances 

error  which  was  not  cured  by  a  subse-  to  be  considered,  is  not  open  to  the  ob- 

quent  instruction  to  allow  such  sum  to  jection  that  by  the  first  part  thereof  the 

the  plaintiff  as  would  compensate  him  jury  was  permitted  to  take  into  consid- 

for  the   pecuniary   loss  sustained    by  eration  the  character  of  the  negligence 

him,  or  that  he  would  thereafter  sus-  by  which  the  injury  was  caused,  and 

tain,  by  reason  of  such  disabilities,  and  to  allow  exemplary  damages.     Rice  v. 

that  the  jury  should  not  assume  that  Des  Moines,  40  Iowa  638. 

the  plaintiff  was  entirely  incapacitated  WronglU  Aet.  —  An  instruction  that 

because  he  could  no  longer  work  at  his  damages  ma^  be  recovered  for  perma- 

usual  calling,  but  should  consider  his  nent  mjury,  if  the  jury  believe  from 

power  to  earn  money  in  other  stations  the  evidence  that  the  plaintiff  has  sus- 

of  life.  tained  such  permanent  injury  from  the 

1.  Oanse  of  Injury.  —  On  the  trial  of  wrongful  acts  complained  of,  is  not 

an  action  for  excessive  violence  in  ex-  erroneous  because  assuming  that  the 

polling  the  plaintiff  from  a  car,  if  there  defendant  was  guilty  of  the  wrongful 

IS  evidence  tending  to  show  that  blows  acts  complained  of.      St.  Louis,  etc., 

were  struck  within  the  car  and  that  the  R.  Co.  v.  Daley,  53  111.  App.  614. 

plaintiff   was  thrown   from    the    plat-  I^jnrj.  —  An  instruction  authorizing 

^  form,  there  Is  no  ground  of  exception  the  jury  to  award  such  damages  as 

*  to  the  refusal  of  a  ruling  which  as-  will  reasonably  compensate  the  plain- 

sumes  that  the  evidence  related  only  to  tiff  for  the  injuries  shown  by  the  evi- 

the  blows.      Coleman   v.   New   York,  dence  to  have  been  received  by  him  is 

etc.,  R.  Co.,  106  Mass.  160.  not  objectionable  because  warranting 

Hegligense.  •—  There  is  no  assumption  an  assumption  on  the  part  of  the  jury 

of   fact  in   an   instruction    that  "  the  that    it    could    award    such    damages 

plaintiff    *    *    *    brings     this      suit  whether  or  not  the  evidence  showed 

against  the  defendant  to  recover  dam-  some  injury.     La  Salle  v.  Porterfield, 

ages  for  injuries  alleged  to  have  been  138  HI.  114.    And  see  Joliet  v.  Johnson, 

received  by  the  negligence  of  the  de-  (111.  1898)  52  N.  E.  Rep.  498. 

f endant  in  the  operation  of  a  car  on  Pnrioiis  I^jiiry.  —  Where  the  plaintiff 
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the  injury  or  to  the  right  to  a  recovery.* 

3.  Argomentatiye  Iiutructiona.  —  It  is  proper  to  refuse  to  give 
argumentative  instructions,  or  those  which  have  that  character 

received  injuries  in  the  hip  and  knee,  because  making  mental  suffering  aa 
and  the  jurors  were  instructed  that  if  element  of  damage,  and  practically 
he  had  been  previously  injured  and  at  assuming  the  plainti£F*s  right  to  dam- 
the  time  his  knee  was  so  far  recovered  ages.  Hannibal,  etc.,  R.  Co.  v.  Mar- 
that  with  ordinary  care  it  would  have  tin,  iii  111.  220,  ajfirmittj^  11  111.  App. 
gotten  well,  or  that  it  was  well,  and  386.  And  see  Rice  r.  Des  Moines,  4a 
that  without  the  plaintiff's  fault  it  was  Iowa  638. 

hurt  by  the  negligence  of  the  defend-  It  is  proper  to  instruct  the  jutors  that 

ant,  so  as  to  render  it  stiff,  the  defend-  if  they  find  the  fact  of  the  injury  by  the 

ant  would  be  liable,   the  instruction,  wrong  of  the  defendant  they  may  as* 

taken     in    conjunction    with    another  sess  the  damages.     Aurora  z/.  Hill  man,, 

instruction   to  the    effect  that  if    the  90  111.  61,  distinguishing  Chicago,  etc.» 

plaintiff's  injuries  were  received  prior  K.  Co.  v.  Chisholm.  79  111.  584,  whereia 

to  his  becoming  a  passenger  they  must  the  jurors  were  told  that  if  they  found 

find  for  the  defendant,  was  held  not  to  the  defendant  guilty  of  the  trespass 

have  been  erroneous  because  assuming  they  should  assess  damages,  without 

as  a  fact  that  the  plaintiff  had  previ-  requiring  them  first  to  determine  that 

ously  been  injured  only  at  the  knee,  the  plaintiff  had  been  injured  or  dam^ 

East  Line,  etc.,  R.  Co.  v.  Rushing,  69  aged. 

Tex.  306,  34  Am.  &  Eng.  R.  Cas.  367.  ImpAirment  of   Health.  —  Where   the 

1.  LiTftding  Pro^oeM  Jnrj.  —  An  in-  jurors  were  instructed  that  they  might 

struclion  that  the  jury  might  consider  take  into  consideration  not  onlv   the 

the     pain     which     the    plaintiff    had  bodily  disability  occasioned  by  the  ac- 

snffered  or  was   likely  to  suffer,  the  cident,  but"  also  an  impairment  of  the 

value  of  time  lost  or  which  was  likely  plaintiff's    general     health    which    is 

to   be   lost   by   reason   of  the   injury,  shown  b^  the  evidence,  and  which  the 

whether  such  injury  was  likely  to  be  jury  believe,  from  the  evidence,  will 

permanent  or  not,  whether  the  plaintiff  affect  or  impair  his  future  ability  to 

was  likely  to  remain  an  invalid  or  get  attend   to  his  ordinary   business,  the 

better  or  worse,  and,  upon  a  considera-  same  as  if  the  injury  complained  of 

tion  of  all  the  facts  proved,  might  as-  had  not  occurred,"  and  that  in  estimat- 

certain   the  extent  of  the  injury  and  ing  his  damages,  present  and  prospec- 

award  such  damages  as  in  the  judg-  tive.  they  should  give  only  such  dam- 

ment  of  the  jury  would  compensate,  so  ages  as  were  shown  by  the  evidence, 

far  as  money  could,  for  such  injury,  was  and  by  other  instructions  requested  by 

not  an  invasion  of  the  province  of  the  defendant  the  jury  was  informed  that 

jury  because  assuming  the  existence  the  plaintiff's  right  of  recovery  must 

of   facts  in   dispute,   and  authorizing  be  shown   by  a  preponderance  of  evi- 

an  implication  that  the  plaintiff  could  dence,  it  was  held  that,  taking  the  in- 

not  be  fully  compensated  in  damages,  structions  as  a  whole,  they  were  not 

Cleveland,  etc.,  R.  Co.  v,  Newell,  104  misleading  because  assuming  that  the 

Ind.  264.  plaintiff's  general  health  was  impaired 

Assuming  Bight  to  SoooTor.  —An  in-  by  the  injury.     Lake  Erie,  etc.,  R.  Co. 

struction     that     in    determining    the  v.  Wills,  140  111.  614,  affirming  39  111. 

amount  of  damages  that  the  plaintiff  App.  649. 

was  entitled  to  recover  the  jury  bad  Ezpenie  —  Lost  Time  —  Pain.  —  In 
the  right  to  and  should  take  into  consid-  Klutts  v.  St.  Louis,  etc.,  R.  Co.,  75 
eration  all  the  facts  and  circumstances  Mo.  642,  the  jurors  were  instructed 
in  evidence,  the  nature  and  extent  of  that  if  they  found  for  the  plaintiff  they 
the  plaintiff's  physical  injuries,  if  any,  shoufd  allow  *'  first,  the  expenses  in- 
testified  about  by  the  witnesses,  his  curred  by  plaintiff  in  attempting  to 
suffering  in  body  and  mind,  if  any,  re-  cure  himself  of  his  injuries;  second, 
suiting  from  such  injuries,  and  also  his  loss  of  time  occasioned  by  this; 
such  prospective  suffering  and  loss  of  third,  his  bodily  pain  and  suffenngand 
health,  if  any,  as  the  jurors  might  be-  mental  anguish,"  etc.  It  was  held 
lieve,  from  all  the  evidence  before  that  the  instruction,  while  not  definite 
them,  he  had  sustained  or  would  sus-  and  precise,  did  not  assume  that  the 
tain,  was  held  not  to  be  objectionable  plaintiff    had    incurred  expense,    lost 
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or  which  may  have  a  tendency  to  influence  the  jurors  unduly 
in  their  determination.* 

4.  Autlioruiiig  Cosjeotnre  or  Speonlation.  —  It  is  proper  to 
require  the  jurors  to  confine  themselves  to  such  elements  of 
damage  as  have  been  properly  pleaded  and  proven,  or  which  from 
the  facts  and  circumstances  shown  may  reasonably  be  inferred, 
and  the  presiding  judge  should  neither  by  positive  statement 
nor  by  statements  from  which  inferences  can  be  drawn  permit 
them  to  indulge  in  conjecture  or  speculation.* 

time,  and  endured  bodily  pain,  etc.,  Damaget  Hot  Claimed.  —  Where  there 

and  the  judgment  should   not  be  re-  is  no  claim  for  exemplary  damages  be- 

versed  for  the  mere  want  of  precision,  cause  of  the  injury,  it  is  proper  to  re- 

especially  as  the  plaintifif's  evidence  as  fuse  a  charge  that  the  jury  can  (ind 

to  these  matters  was  not  contradicted,  only  for  the  amount  of  actual  damages 

Pain  and  flnifering. —  It  is  error  to  as-  sustained  by  the  plaintiff  by  reason  of 

sume  in  an  instruction  that  pain  and  the  particular  injury  in  question,  and 

anguish  were  suffered,  when  that  fact  cannot  find   for  any  exemplary  dam- 

js  in  issue.     Plummer  v,  Milan,  70  Mo.  ages,  nor  for  any  damages  proximately 

App.  598.  resulting  from  a  previous  injury  or  de- 

But  an  instruction  is  not  erroneous  feet  in  the  injured  limb.  Driess  r. 
for  assuming  matters  not  proven  when  Frederich,  73  Tex.  460. 
it  appears  that  the  plaintiff  sustained  a  Abtanoe  of  Proof.  —  A  requested  in- 
serious  injury  and  the  jurors  are  struction  that  "  there  is  no  proof  of 
merely  informed  that  they  may  con-  permanent  pecuniary  loss  to  the  plain- 
sider  what  effect,  if  any,  the  injuries  tiff  in  this  case  "  is  properly  refused  be- 
may  have  in  the  future,  with  respect  cause  argumentative.  Richmond,  etc., 
to  pain  and  suffering.  West  Chicago  R.  Co.  v,  Weems,  97  Ala.  270. 
St.  R.  Co.  V.  Lups,  74  III.  App.  420.  2.  Fry  v.  Dubuque,  etc.,  R.  Co.,  45 

Nor  is  there  error  in  assuming  that  Iowa  416;  East  Tennessee,  etc.,  R.  Co. 
the  plaintiff  suffered  some  pain  and  v,  Lee,  90  Tenn.  570;  Gulf,  etc.,  R.  Co. 
suffering  where  there  is  evidence  as  to  v.  Wilson,  79  Tex.  37. 
injuries  from  which  such  conditions  Liberal  Constrnotion  of  Initraetionf. — 
would  naturally  result,  and  none  to  Instructions  should  be  judged  of  by 
deny  the  suffering,  and  the  trial  pro-  their  general  scope  and  spirit.  Hyper- 
-ceeded  upon  the  theory  that  although  critical  niceties  should  be  disregarded, 
the  plaintiff  suffered  she  contributed  Therefore  when  in  an  action  for  an  as- 
hy her  own  act  to  the  suffering;  that  sault  the  jurors  are  told  to  imagine 
she  did  not  suffer  permanently  and  themselves  placed  in  a  situation  ^imi- 
was  not  permanently  injured.  Hamil-  lar  to  that  of  the  plaintiff,  and  to  give 
ton  V,  Great  Falls  St.  R.  Co.,  17  Mont,  him  such  sum  as  they  would  be  willing 
334.  to  take  as  compensation  for  the  injury. 

Where  Plaintiff  Was  Crippled.  —  An  in-  the  language  is  not  to  be  understood 

struction  assuming  physical  and  men-  literally,  but  is  to  be  considered  as  ad- 

tal  suffering  is  not  prejudicial  where  it  monitory   to   the  jury  to   regard    not 

appears  that  by  reason  of  the  injury  merely   the   wrong  sustained    by   the 

the  plaintiff,  a  minor,  was  crippled  for  plaintiff,  but  the  provocation  he   had 

life.     Schmitz  t/.  St.  Louis,  etc.,  R.  Co.,  given,  the  effect  produced  on  him,  and 

119  Mo.  256.  the  ability  of  the  defendant  to  make 

1.  Compensation. —  On  the  trial  of  an  compensation,    and    to    estimate    the 

-action  to  recover  damages  for  personal  damages  from  a  view  of  all  the  circum- 

in juries,  it  is  improper  for  the  court  to  stances.       Paschall     v,    Williams,    4 

say  that  **  no  sane  man  would  lose  a  Hawks  (N.  Car.)  292. 

Itg  for  any  compensation,  but  you  are  Failiure  to  State  Elements  of  Demage.  — 

not  to  be  guided  by  such  a  considera-  An  instruction  which,  without  desig- 

tion  as  that  in  arriving  at  the  amount  nating  the  proper  elements  of  damages, 

■of  damages,"   since  the   tendency  of  merely  tells  the  members  of  the  jury 

^uch  a  statement  is  unduly  to  inflame  that  in  the  event  of  a  verdict  for  the 

damages.     Dooner  v,  Delaware,  etc.,  plaintiff  they  will  find  in  such  sum  as 

Canal  Co.,  164  Pa.  St.  17.  will  compensate  him  for  his  injuries, 
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6.  Yerbal  Inaconraciea  —  In  instructing  the  jury   accuracy  of 
statement  and  clearness  of  expression  are  of  course  desirable, 

but  mere  verbal  inaccuracies  or  involved  phraseology  will  not  of 
themselves  require  interference  with  the  verdict,  where  it  is 
apparent  that  the  jury  was  not  misled  and  that  no  prejudice 
resulted  to  the  unsuccessful  party  because  of  the  use  of  language 
possibly  inappropriate.* 

is  erroneous,     llawes  v.  Kansas  City  Future    Sffaeti.  —  An     instruction 

Stock-Yards   Co.,   103  Mo.   60,  disHn^  which  authorizes   the  jury   to    assess 

guishing   Waldhier  v.  Hannibal,   etc.,  damages  for  the  suffering  and    pain 

R.  Co.,  87  Mo.  37.  which  the  plaintiff  *'  may  endure  here- 

Error  in  instructing  the  jurors  that  if  after"  and  for  the  loss  of  such  time 

they  find  for  the  plaintiff  they  may  fix  "  as  the  evidence  convinces  you  she 

the  damages  at  such  sum  as  they  be-  will  be  likely  to  suffer  hereafter  *'  is 

lieve  she  suffered,  not  exceeding  the  loo  broad,  because  it  allows  the  jury  to 

amount  claimed,  is  not  cured  by  a  fur-  go  into  the  field  of  probability  instead 

ther  instruction  which,  while  requiring  of  confining  it  to  the  field  of  reasonable 

the  jurors  to  consider  certain  specified  certainty.     Hardy  r.  Milwaukee  St.  R. 

elements  of  damage,  does  not  preclude  Co  ,  89  Wis.   183.     And  see  White  v. 

them  from  considering  others  that,  in  Milwaukee  City  R.  Co.,  61  Wis.  536; 

their  opinion,  ought  to  be   included.  Block  v.  Milwaukee  St.  R.  Co.,  89  Wis. 

and  which  leaves  them  "  fancy  free'*  371;    Groundwater  r.   Washington,  92 

to  take  into  consideration  any  element  Wis.  56. 

or  ingredient  they  may  choose  in  esti-  1.  Central  R.,  etc.,  Co.    v.   Dotten- 

mating     the     damages.      Jacquin    v.  heim,  92  Ga.  425:   Taylor  v.  Scherpe, 

Grand  Ave.  Cable  Co.,  57  Mo.  App.  etc..  Architectural  Iron  Co.,   133  Mo. 

320.  349;    Curtis  V.  Rochester,  etc.,  R.  Co., 

Pain  and  flniftring.  —  An  instruction  18  N.  Y.  534;    Lake  Shore,  etc.,  R.  Co. 

authorizing  the  jury  to  assess  damages  v,   Frantz,    127   Pa.   St.   297;     Illinois 

at  such  sum  as  the  members  thereof  Cent.  R.  Co.  v,  Davidson,  76  Fed.  Rep. 

believe  from  the  evidence  will  compen-  517. 

sate  for  the  bodily  pain  and  mental  an-  I^jnrj  **  Bemote  '*  Canie  of  SiitoeM.  — 
guish  suffered,  together  with  such  sum  An  instruction  in  an  action  for  per- 
as  will  compensate  the  plaintiff  for  any  sonal  injuries  that  if  the  injury  was 
permanent  injury  sustained  by  reason  "  the  remote  "  cause  of  the  injured 
of  the  injury  in  question,  and  for  the  person's  sickness  a  recovery  might  be 
pain  and  anguish  which  will  be  had  for  the  pain  suffered  in  that  sick- 
suffered  id  the  future,  is  not  open  to  ness  is  not  error,  where  it  appears  from 
the  objection  that  it  authorizes  the  jury  the  context  that  ''remote'*  was  not 
to  go  into  the  field  of  conjecture,  used  in  its  legal  sense,  and  that  the 
Bigelow  V.  Metropolitan  St.  R.  Co.,  48  jury  could  not  have  been  misled  by  it. 
Mo.  App.  367.  Baker  v.  Pennsylvania  Co.,  142  Pa.  St. 

Yalne  of   Timo   Loot.  —  In  Leeds  r.  503. 

Metropolitan  Gas-light  Co.,  90  N.  Y.  Immodorate  orlmpnidentirM  of  Iignrod 

26.  it  was  proved  that  the  plaintiff  was  Member.  —  In  Russell  v.  Columbia,  74 

engaged  in  business  at  the  time  of  the  Mo.  480.  the  jury  was  informed  by  one 

injury,  but  had  not  been  able  to  attend  instruction  that  the  immoderate  use  by 

to  it  since.     It  was  not  shown  what  his  the  plaintiff  of  her  injured  foot  should 

business  was  or  the  value  of  his  time,  be  considered  in  mitigation  of  damages, 

and  no  facts  as  to  his  occupation  were  but  not  to  defeat  the  action.     It  was  ob- 

given  from  which  the  value  could  be  jected  that  the  language  "  imprudence 

estimated.     It  was  held  that  a  charge  and  improper  use  of  her  said   fool,'* 

thatlhe  plaintiff,  if  entitled  to  a  verdict,  contained   in  an  instruction   refused, 

was  entitled  to  recover  compensation  was  more  proper  than   the   language 

for  the  time  lost  was  erroneous,  as  the  "immoderate  use  of  her  foot.*'     The 

jury*  was  left  to   guess  or  speculate  court  said:    '*  It  might  be  conceded, 

upon  the  value  of  the  lost  time,  with-  however,   that    the    language  of    the 

out  any  basis  in  that  respect  for  the  refused  instruction  was  the  more  ap- 

judgment  to  rest  upon.  propriate;  yet  if  the  jury  understood 
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6.  Kiileading  and  Obscure  Initructioni  —  a.  Generally.  —  As 
stated,  clearness  and  accuracy  of  expression  are  very  important. 
Statements  calculated  to  mislead  or  confuse  the  jury  should  be 
avoided,    as  should   be   the   use   of    unsatisfactory   or  obscure 

language.  However,  the  mere  fact  that  erroneous  statements 
were  made  or  inappropriate  language  was  used  will  not  require 
reversal  unless  it  is  probable  that  the  jury  was  thereby  influenced 
in  making  up  its  verdict.* 

from  the  instruction  given     *     *    *  son  v,  Chicago,  etc.,  R.  Co.,  49  Mich, 

that  for  any  additional  injury  or  pain  184. 

occasioned  by  her  imprudence  or  the  Maafwe  of  Damages.  —  Thouf^h  an  in- 

malpractice  of  physicians  they  could  structlon  may  be  open  to  criticism  be- 

allow  her  no  damages,  the  judgment  cause   verbally    inaccurate   respecting 

cannot  be  reversed  because  the  propo-  the  measure  of  damage,  yet  the  verdict 

sition  was  not  declared  in  more  elegant  will  not  be  disturbed  if  the  measure  of 

or  appropriate  language."  damages  is  stated  with  substantial  ac- 

Servioef  of  Phjiioians  and  Hnnoi.  —  curacy.     Henry  v.  Klopfer,  147  Pa.  St. 

An  instruction  as  to  expenditures  for  178. 

"  professional  services,  physicians,  and  "  Fully  "  Compomate.  —  In  Harrington 

nurses  "  comprehends  the  claim  of  the  v,  Euretca  Hill  Min.  Co.,  (Utah  1898)  53 

petition  for  '*  professional  services  of  Pac.  Rep.  737,  it  was  held  that  an  in- 

physicians  and  nurses.*'     Duke  v.  Mis-  structlon  that  such  damages  might  be 

souri  Pac.  R.  Co.,  99  Mo.  347.  assessed  as  would  "  fully  "  compensate 

Ponnaneiioy — Ezprassioiif  Vied   load-  the   plaintifif  for  such  injuries  as  he 

▼ortontly.  —  An  instruction,  '*  I  charge  had  proved  was  not  erroneous  because 

you  again  that  these  injuries  are  per-  of  the  unnecessary  use  of  the   word 

manenty   and  that  she   [the   plaintifiQ  "  fully.*' 

will  have  to  suffer  the  remainder  of  her  Boquiring  Jury  to  Bo  "  Satiiflod."  ^—  It 

life,"  is  objectionable  though  it  appears  is  proper  to  refuse  to  give  an  instruc- 

from  the  whole  charge  that  the  state-  tion   which    requires    the  jury  to  be 

ment  was  a  lapsus  linguat^  and  that  the  *'  satisfied  "  that  certain  apprehended 

court  intended  to  say,  '*  I  charge  you  results  will   flow   from    the    injuries, 

again  that  if  these  injuries  are  perma-  since  such  a  charge  would  exact  too 

nent,"  etc.     Chattanooga,  etc.,  R.  Co.  high   a  degree  of  proof.      Fordyce  v. 

V.  Liddell,  85  Ga.  482.  Chancey,  2  Tex.  Civ.  App.  24. 

Where  the  jurors  were  charged  that  1.  Illinois,  —  Brownbaclc  v,  Frailcy, 

they  might  award  "  a  reasonable  sum  78  111.  App.  262;  Chats  worth  v.  Rowe, 

for  the  certainty  of  the  duration  "  of  53  111.  App.  387. 

the  injuries  if  they  should  find  upon  Kentucky,  —  Louisville,  etc.,   R.  Co. 

the  evidence  that  such  injuries  were  v,  Kingman,  (Ky.  1896)  35  S.  W.  Rep. 

"  likely  with  reasonable  certainty  to  be  264. 

permanent."  the  court  said:    *' What  if/otW.  —  Blackman      v,     Gardiner, 
the  learned  judge  meant,  and  what  the  etc..  Bridge,  75  Me.  214. 
jury   must    have    understood  him    to  Michigan,  —  Shippy  v.  Au  Sable,  65 
mean,  is  apparent.     The  whole  charge  Mich.  495.     See  Grattan  v,  Williams- 
indicates  that    what  he   really  dwelt  ton,  (Mich.  1898)  74  N.  W.  Rep.  66S. 
upon  was  '  reasonable  certainty,'  and  New     York,  —  Rost      v,     Brooklyn 
the   word  *  likely  '   was  one  of  those  Heights  R.  Co.,  10  N.  Y.  App.  Div.  477. 
petty  slips  of  the  tongue  which  is  apt  Oregon,  —  Nutt  v.  Southern  Pac.  R. 
to    creep    into    almost    all    colloquial  Co.,  25  Oregon  291. 
speech."      Weiler   v,    Manhattan    R.  Pennsylvania,  —  Collins    v.    Leafey, 
Co.,  53  Hun  (N.  Y.)  372.  124  Pa.  St,  203. 

Misleading  Instmotioii  as  to  Mortifloa-  Texas,  —  Texas,  etc.,  R.  Co.  v. 
tion  Endured.  —  Where  the  plaintiff  is  Tones,  (Tex.  Civ.  App.  1894)  29  S.  W. 
entitled  to  no  more  damages  than  such  Rep.  499;  Gulf,  etc.,  R.  Co.  v.  Box,  81 
as  will  strictly  compensate  him  for  the  Tex.  670;  Missouri,  etc.,  R.  Co.  v, 
injury,  an  instruction  that  the  jury  Hannig,  91  Tex.  347,  reversing  Mis- 
may  consider"  mortification  "endured  souri,  etc.,  R.  Co.  v,  Hannig,  (Tex. 
by  the  plaintiff  is  misleading.     Batter-  Civ.  App.  1897)  41  S.  W.  Rep.  196. 

415  Volume  XVI. 


^utrnetioaii.                  PERSONAL  INJURIES.  MiilMding  Instmotiom. 

b.  Reference  to  Pleadings  to  Determine  Issue.  —  It  is 

the  duty  of  the  court  to  instruct  the  jury  specifically  as  to  what 
issues  are  raised  by  the  pleadings,  and  not  to  refer  the  jurors  to 

Virginia.  —  Shenandoah  Valley  R.  medical  attendance  and  services  con- 
Co.  V,  Moose,  83  Va.  827.  sequent  upon  iLe  injuries,  a  further 

West  Virginia.  —  Beck  t^.  Thompson,  instruction  that   the   jury  may  award 

^i  W.  Va.  459.  compensation  "  for  any  oiher  injury, 

Wisconsin.  —  Block     v.     Milwaukee  if  any,   not   hereinbefore  enumerated 

St.  R.  Co.,  89  Wis.  372.  and  classed  in  plaintifif's  petition,  as 

United  States.  —  Kansas  City,   etc.,  temporary,"  is  erroneous  because  mis- 

R.  Co.  V.  Stoner,  49  Fed.  Rep.  209,  4  leading.     Texas  Cent.  R.  Co  v.  Brock, 

U.  S.  App.  109.  88  Tex.  310.  reversing  (Tex.  Civ.  A  pp. 

Miileibdlng  Initraetion.  —  Where  the  1895)  30  S.  W.  Rep.  274. 

instruction  fails  to  present  adequately  Inattention    to   Ii^nrj. —Where    the 

t>r  state  clearly  the  questions  involved,  jurors  were  instructed  that  although 

so  that  its  efifect  upon  the  jurors  is  to  the  plaintifif  might  not  have  employed 

tnislead  them   to  the  prejudice  of  the  a  skilful  surgeon  to  attend  him,  yet  if 

defendant,  a  judgment  in  favor  of  the  they  believed  that  "  plaintifif  exercised 

plaintifif   must  be   reversed.     Lietz  v.  such  care  and  attention  in  regard  to  his 

Philadelphia  Traction  Co.,  169  Pa.  St.  case  as  a  prudent  man  would  under  his 

516.  particular  circumstances  and  situation 

Lack  of  Prooision  —  Hannlett  Error. —  have  done,*'  they  should  find  in  his 
In  Klutts  V.  St.  Louis,  etc.,  R.  Co.,  75  favor,  and  in  detail  were  also  told 
Mo.  642,  II  Am.  &  Eng.  R.  Cas.  639,  what  would  constitute  such  contribu- 
rhe  jurors  were  told  that  they  might  tory  negligence  as  would  defeat  a  re- 
allow  '*  first,  the  expenses  incurred  by  covery,  it  was  held  that  the  first 
plaintifif  in  attempting  to  cure  himself  instruction  stated,  though  general,  was 
of  his  injuries;  second,  his  loss  of  time  not  misleading,  and  that  the  instruc- 
occasioned  by  this;  third,  his  bodily  tions  taken  together  fairly  presented  to 
pain  and  suffering  and  mental  an-  the  jury  the  question  of  negligence, 
guish.'*  It  was  held  that  while  the  Klutts  v.  St.  Louis,  etc.,  R.  Co.,  75 
instructions  were  not  as  definite  and  Mo.  642. 

precise  as  they  should  have  been,  the  Lom  of  Ability  to  Sapport  Dopondontt. 

judgment  would  not  be  reversed  for  —  In  Howes  v.  Ashfield,  99  Mass.  540, 

that  reason,  the  plaintifif's  evidence  as  an    instruction    was    given    that    the 

to  the  matters  in  question  being  un-  plaintifif  could  recover  for  the  diminu- 

contradicted.  tion  of  his  ability  to  labor  for  his  own 

Enumerating  Elements  of  Dama^.  —  support  and  the  support  of  others  de- 

An  instruction  that  if  the  verdict  is  for  pending  upon  him.     There  was  held  to 

the  plaintifif  the  jury  should  *'  assess  be  no  reason  for  sustaining  an  excep- 

his  damages  at  such  a  sum  as  they  tion   to   the   instruction,  it  appearing 

may  believe  from  the  evidence  will  be  that  the  addition  of  the  words  **  for  his 

a  fair  compensation  to  him,  first,  for  own  support  and  the  support  of  those 

any  pain  of  body  or  mind;  second;  for  dependent  upon  him  "  did  not  enlarge 

any   loss  of  earnings  after    he   shall  the  ground  of  damages,  nor  imply  that 

have  attained  the  age  of  twenty-one  the  jury  was  authorized  to  consider,  as 

years;  third,  for  any  physical  disfigure-  a  special  ground  of  damage,  the  loss  of 

ment  or  deformity;  fourth,  for  any  per-  such  support  by  those  who  might  be 

manent  injury  to  his  body  other  than  dependent  upon  the  plaintifif,  but  was 

disfigurement   and    deformity,   which  a    redundancy    of    expression,   which 

the    plaintifif    has  sustained,   or    will  might    furnish   a    reason    for   setting 

hereafter  sustain,  by  reason  of  said  in-  aside  the  verdict,  if  it  should  appear 

juries  and  directly  caused  thereby,"  is  that  the  language  was   likely  to  mis- 

not  objectionable  because  "  inconsist-  lead  the  jury;  but  from  the  statement 

ent  and  ambiguous  in  its  language"  of  the  trial  judge  which  accompanied 

or  because  '*  misleading  and  confus-  the  exceptions,  it  was  manifest  that  it 

ing."     Rosenkranz  v.  Lindell  R.  Co.,  could  have  no  such  tendency,  and  no 

108  Mo.  q.  increased  damages  were  claimed  on  ac- 

"  Injury  Kot  Envmeratod."  —  After  in-  count  of  others  dependent  upon   the 

structing  the  jury  to  allow  compensa-  plaintifif. 

tion  for    lost  time,    mental    distress,  Oharaottrising  Disoafo.  —  There  is  no 
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the  pleadings  to  ascertain  the  issues  for  themselves.  It  is  there- 
fore not  only  bad  practice,  but  it  is  highly  improper,  to  make 

such  a  reference  for  the  purpose  stated.* 

c.  Comments  on  Evidence.  —  The  instructions  should  be  in 
such  form  that  the  jury  may  have  presented  to  it  all  evidence 
properly  applicable  to  the  issue,  and  when  the  evidence  is  com- 
mented on  it  should  be  referred  to  as  a  whole,  and  no  portion 
thereof  given  undue  prominence,  nor  any  portion  omitted.* 

impropriety  in  charging  that  it  makes  to  the  petition,  but  to  the  acts  thereto- 

no  difference  with  what  particular  dis-  fore    mentioned    in     the    instruction, 

ease  the  plaintiff  was  afflicted  after  the  Taylor  v,  Scherpe,  etc.,  Architectural 

assault,  and  "  it  makes  no  difference  Iron  Co.,  133  Mo.  349. 

whether  it  was  meningitis  cerebral  or  Directing  Verdict  for  Plaintiff  if  Hie 

spinal,  or  any  other  disease  which  has  Allegations  Are  Proved.  —  There  is  no 

a  Latin  or  Greek  name.     The  question  impropriety  in  instructing  that  if  the 

is,  what  was  his  condition  at  that  time  jurors  believe  from  the  evidence  '*  that 

as  a  result  of  the  assault."     Spear  i\  the  defendant  assaulted   the    *    *    * 

Sweeney,  88  Wis.  545.  plaintiff  in  the  manner  and  form,  in 

Sefoeal  to  Initmct.  —  Where,  in  an  substance,  as  alleged  in  the  petition,*' 

action   for    injuries   received    by    thie  they    should    find     for    the     plaintiff, 

plaintiff  at  a  railroad  crossing,  an  in*  Ragsdale  v.  Ezell,  (Ky.  1899)  49  S.  W. 

struction  asked  for  the  defendant  was  Rep.  775. 

that  **  if  the  plaintiff,  by  the  exercise  Beading  Pleadings.  —  It  is  bad  prac- 

of  her  senses,  could  have  heard  the  ap-  tice   for  the   trial  judge  to  read    the 

proaching  engine  and  failed  to  do  so,  plaintiff's  pleading  to  the  jury,  as  it 

and  her  injury  was  caused  thereby,  it  tends  to  get  figures  and  amounts  into 

was  negligence  on  her  part,  and  the  the  minds  of  the  jurors  without  evi- 

answer  to   the   second   prayer  [as  to  dence.     Reese  v.  Hershey,  163  Pa.  St. 

contributory     negligence]    should     be  253. 

*  Yes,*  **  it    was    held     that     while    it  Harmless  Error.  —  In  an  action  for 

would  have   been  proper  to  give  the  the  loss  of  services  of  a  minor  child, 

conclusion    *'  the    answer    should    be  the  petition  alleged  that  the  child  was 

'  Yes,'  "  yet  the  refusal  to  give  it  was  six  years  old,  while  the  evidence  was 

not  error,  since  the  failure  to  do  so  that  he  was  ten  years  old.     In  charg- 

could  not  have  misled  the  jury  or  preju-  ing  the  jury,  the  court  virtually  quoted 

diced    the    defendant.     Alexander    v.  from  the  petition,  and  the  defendant 

Richmond,  etc.,  R.  Co.,  112  N.  Car.  claimed  that  the  jury  were  misled,  in 

720.  that  they  computed  the  damages  on  the 

1.  Britton  v.  St.  Louis,  120  Mo.  437.  assumption  that  the  child  was  but  six 

Initmetion  to  Beeort  to  Pleadings.  —  It  years  old.  It  was  held  that  as  the 
is  error  to  instruct  the  jury  to  resort  to  jurors  were  in  effect  instructed  that 
the  pleadings  to  ascertain  the  wrongs  they  must  be  governed  by  the  evi- 
and  injuries  for  which  recovery  is  dence,  and  as  the  instruction  was  un- 
sought and  resisted,  and  that  such  likely  to  produce  an  impression  on 
pleadings  form  the  issue  which  the  jury  them  that  the  allegations  of  the  petition 
is  to  try.  East  Tennessee,  etc.,  R.  Co.  were  to  be  regarded  as  proof,  no  reason 
V.  Lee,  90  Tenn.  570.  for  interfering  with  the  judgment  was 

Where  the  plaintiff  disclaims  puni-  shown.     Gulf,  etc.,  R.  Co.  v.  Johnson, 

tive  damages  and  evidence  thereof  is  (Tex.  Civ.  App.   1897)  43  S.   W.  Rep. 

excluded,  an  instruction  that  the  jury  583. 

may  include  in  the  damages  such  per-  2.  Omission  of  Faots  Proved.  —  In  Gra- 
sonal  injuries  as  its  members  "  may  ham  v.  Burlington,  etc.,  R.  Co.,  39 
believe  from  the  evidence  will  result  to  Minn.  81,  the  jurors  were  instructed 
her  in  the  future  in  direct  consequence  that  "  before  he  [plaintiff]  can  re- 
of  the  acts  herein  complained  of "  is  cover,  he  must  satisfy  ^ou  that  his 
not  erroneous  because  requiring  a  sickness  and  alleged  disabilities  re- 
reference  to  the  petition  to  find  the  suited  from  defendant's  negligence  and 
issues  to  be  determined;  the  latter  not  from  any  other  source;  and  if  he 
portion  of  the  instruction  referring  not  has  failed  to  show  that  his  injuries  and 
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d.  Measure  of  Damages. — with  Baq^  to  the  ▲motmt  of  com- 

ponffttioii  or  DamacTM  which  the  jurors  may  be  authorized  to  award, 
care  should  be  taken  properly  to  instruct  them  as  to  their  prov- 
ince, and  while  they  should  be  informed  that  they  may  com- 
pensate  for'  all  the  wrongs  suffered,   they   should    also  be  so 

sickness   resulted  from   the   collision,  express  terms,  confine  the  compensa- 

and  not  from  any  other  source,  he  can-  tlon  to  such  matters,  but  may  fairly  be 

not  recover;  "  and  *'  if  you  believe  that  so    interpreted    and    hardly    can     be 

he  contracted  a  cold,  or  sufifered  expos-  understood  in  any  other  way,  and  it 

ure,   which   resulted   in    his    sickness  may  be  inferred  from  the  evidence  that 

after  he  returned  home,  and  caused  the  the  plaintiff  is  unable  to  earn  a  liveli- 

present  injuries,  if  any,  of  which  he  hood  at  least,  the  instruction  will  not 

now  complains,  he  cannot  recover  in  be  condemned   where  by  an   offer  to 

this  action,  and  your  verdict  will  be  remit  part  of  a  possibly  excessive  ver- 

for  the  deifendant,"   leaving  entirely  diet  the   amount   of    compensation   is 

out  of  account  testimony  introduced  as  warranted    by   the   facts  of  the  case, 

to  the  plaintiff's  having  been  knocked  Waldhier  v,  Hannibal,  etc.,  R.  Co.,  87 

down,  and  his  head  and  hips  injured  Mo.  37. 

in  the  accident.  The  instructions  were  Simulatod  Iigurioi  —  Contrilmtory  Hog- 
held  erroneous  because  the  jury  must  ligonoo.  —  In  Youngstown  Bridge  Co.  v» 
have  understood  that  the  plaintiff  could  Barnes,  98  Tenn.  401,  the  jury  was 
not  recover  unless  he  had  proved  that  told:  *'  If  you  believe  that  the  injuries 
the  sickness  coming  upon  him  two  of  the  plaintiff  were  not  genuine,  but 
or  three  days  after  the  accident  was  simulated  or  pretended,  and  if  you 
caused  by  it.  should  believe  her  own  negligence  was 

Pointiii^  Out  Eridenoo.  —  In  Gulf,  the  proximate  cause  of  the  accident,  or 
etc.,  R.  Co.  V.  McMannewitz,  70  Tex.  directly  contributed  thereto  or  its 
73.  34  Am.  &  Eng.  R.  Cas.  428,  the  proximate  cause,  you  can  allow  her  no 
jurors  were  instructed  that  the  burden  damages."  It  was  held  that  conceding 
of  pi  oof  was  on  the  plaintiff  to  show  the  instruction  to  be  erroneous,  becau&e 
the  extent  of  the  injuries  sustained  by  misleading  in  connecting  two  things  as 
thecasualty;  that  if  they  believed  from  if  the  concurrence  of  both  were  neces- 
the  evidence  that  the  plaintiff  was  in  a  sary  to  defeat  the  plaintiff,  yet  the 
diseased  condition  at  that  time  he  error  was  immaterial,  no  claim  being 
would  not  be  entitled  to  recover  dam-  made  by  the  defendant  that  the  plain- 
ages  therefor,  but  would  be  confined  to  tiff's  injuries  were  pretended  or  simu- 
damages  for  injuries  caused  by  the  ac-  lated. 

cident  in  question;  that  if  they  believed  Prominonoo  to  Amoont  Claimod* — In 
that  the  plaintiff  was,  at  the  time  of  the  Texas  Cent.  R.  Co.  v,  Stuart,  i  Tex. 
trial,  suffering  from  any  disease,  un-  Civ.  App.  642,  the  jurors  were  in- 
less  they  belieyed  that  such  disease  structed  as  follows:  *'  If  you  find  for 
was  caused  by  the  accident  there  could  the  plaintiff  the  form  of  your  verdict 
be  no  recovery,  etc.  These  instruc-  will  be:  *  We,  the  jury,  find  for  the 
tions  were  held  to  be  proper,  and  not  plaintiff  and  assess  her  damages,  first, 
misleading  or  calculated  to  lead  the  for  the  injuries  to  her  head,  and  con- 
jury  to  believe  that  if    the    plaintiff  sequent  suffering    therefrom,    in    the 

showed  by  the  evidence  of  his  own  wit-    sum  of dollars  (filling  up  the  blank 

nesses  that  his  condition  was  the  result  with  the  amount  assessed,  which  must 

of  injuries  received  in  the  railroad  ac-  in  no  event  exceed  three  thousand  dol- 

cident  they  should   find  accordingly,  lars);  second,  for  the  injuries  to  plain- 

without  taking  into  consideration  evi-  tiff*s  back,  and   consequent  suffering, 

dence  of  the  defendant  and  weighing  we  assess  the  damages  in  the  sum  of 

all  the  testimony  together.  dollars  (filling  up  the  blank  with 

Limiting    Componsatloii.  —  Where    an  the  amount  found,  which  must  in  no 

instruction  fails  to  inform  the  jurors  event  exceed  seven  thousand  dollars).* 

that  in  estimating  the  damages  they  If  you   find   for  defendant,   you    will 

should  take  into  consideration  the  na-  simply  so  say."     It  was  held  that  the 

ture  and  extent  of  the  plaintiff*s  in-  amount  claimed  in  the  petition  was  not 

juries,    and    the    pain    and    suffering  given  such  prominence  as  to  operate 

occasioned  thereby,  and  does  not,  in  prejudicially  to  the  defendant. 
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instructed  as  to  preclude  the  idea  that  they  may  award  damages 
in  excess  of  those  to  which  the  plaintiff  is  entitled.* 

e.  Authorizing     Double  Recovery.  —  The    giving    of 

1.  Chatsworth  v,  Rowe,  53  III.  App.  why  such  compensation  should  not  be 

387.     See  also  Henry  v,  Klopfer,  147  awarded,   is  properly   refused  as  ab- 

Pa.  St.  178.  stract;  and  if  its  purpose  is  to  raise  the 

0«ii«ral  Instnietioii  and  Interrogatory  question  of  the  plaintiff's  minority  at 
as  te  Amount  of  Damagoi.  —  In  Central  the  time  of  the  injury  it  is  misleading 
Pass.  R.  Co.  V,  Kuhn,  86  Ky.  578,  for  the  reason  that  the  principle  of  law 
wherein  damages  were  claimed  for  intended  to  be  invoked  is  not  dis- 
pain  and  suffering,  expenditures,  loss  closed.  Louisville,  etc.,  R.  Co.  v, 
of  time,  and  permanent  effects,  there  Davis,  99  Ala.  593. 
was  held  to  be  no  impropriety  in  in-  Initrnotion  Tending  te  Prodnoe  Ezomi- 
structing  that  if  the  verdict  was  for  the  Its  Yerdiet.  —  Where  a  charge  as  a 
plaintiff  the  jurf  should  assess  such  whole  conveyed  to  the  jury  a  wrong  im- 
damages,  within  the  amount  claimed,  pression  as  to  the  extent  of  what  would 
as  would  reasonably  compensate  him  be  adequate  compensation,  and  may 
for  his  loss  of  time,  necessary  expendi-  have  led  the  jury  to  a  verdict  seem- 
tures,  and  for  permanent  injury  or  dis-  ingly  excessive  in  view  of  the  evi- 
ability,  if  any,  and  for  the  injury  dence,  and  consequently  the  verdict 
sustained  by  him  in  his  bodily  and  may  have  proceeded  from  other  con- 
mental  suffering,  if  there  was  any,  re-  siderations  than  those  presented  by  the 
suiting  directly  from  said  injuries;  and  testimony,  there  should  be  a  new  trial, 
in  also  propounding  a  special  inter-  Rost  v,  Brooklyn  Heights  R.  Co.,  10 
rogatory  as  to  "  what  sum  in  damages  N.  Y.  App.  Div.  477. 
will  reasonably  compensate  the  plain-  "  Compensate  80  Far  as  Monoj  Oan.**  — 
tiff  for  the  injuries  sustained  by  him."  An  instruction  that  in  estimating  dam- 

Failare  te  Instmet  as  te  Damai^es.  —  ages  the  jury  may  consider  past  and 

An  instruction  which  entirely  omits  the  future  suffering,  the  value  of  time  lost, 

subject    of   damages  and    makes    no  or  likely  10  be  lost,  whether  the  injury 

allusion   to  it  is  virtually  no  charge  is  likely  to  be  permanent  or  not,  and 

upon  which  a  verdict  and  judgment  its    probable    effect   upon    the    future 

can  be  based.     Citizens'  St.  R.  Co.  v»  health  of  the  party,  and  upon  all  the 

Burke,  98  Tenn.  650.  facts  ascertain  the  extent  of  the  injury 

Declaration  that  Thoro  Is  Ho  Bnle  for  and  award  such  damages  as  in  the 

Moasiuring   Damages.  —  Where    an     in-  judgment  of  the  jurors  will '*  compen- 

struction  properly  informs  the  jury  as  sate,  so  far  as  money  can,*'  for  such 

to  the  elements  of  damages,  but  erro-  injury,  is   not  erroneous  as  invading 

neously  states  that  **  there  is  no  rule  the  province  of  the  jury.     Cleveland, 

of  law  by  which  the  damages  for  per-  etc.,  R.  Co.  v.  Newell,  104  Ind.  264,  23 

sonal  injuries  are  to  be  measured,"  it  Am.  &  Eng.  R.  Cas.  492,  54  Am.  Rep. 

will   be  deemed  harmless,  where  it  is  312;    Ohio,  etc.,  R.  Co.  v.  Cosby,   107 

unlikely  that  any  prejudice  resulted.  Ind.  32,  27  Am.  &  Eng.  R.  Cas.  339. 

Gulf,  etc.,  R.  Co.  V,  Styron,  66  Tex.  Adequate   Booompenfo   in    Money   for 

421.  Pain.  —  In  an  action  for  personal  in- 

Bepotition.  —  There  is  no  error,  after  juries  the  expression  that  "  monev  is 

instructing  (he  jury,  in  substance,  that  an  inadequate  recompense  for  pain     is 

the  only  damages  which  are  incapable  not  appropriate  in  the  charge  to  the 

of  being  estimated  in  money  are  such  jury,   but  it    is  not    reversible    error 

as   are    left    to  the   enlightened   con-  where  the  jurors  are  further  instructed 

sciences  of  impartial  jurors,  in  repeat-  that  pain  is  an  element  of  damages, 

ing  a  similar  instruction    as    to    the  and  that  if  they  find  for  the  plaintiff 

measure  of  damages  while  charging  her  recovery  must  be  confined  to  com- 

upon  the  law  as  to  vindictive  or  puni-  pensatory  damages,  or  such  a  sum  as 

tory  damages.     Georgia  R.,  etc.,  Co.  would    compensate    for    the    injuries 

V,  fett,  95  Ga.  236.  suffered,  which  must  be  determined  by 

Abstraet  and  Misleading  Proposition.  —  the  judgment  and  sound  discretion  of 

An  instruction  that  the  plaintiff  should  the  jurors,  and  must  be  in  such  meas- 

not  be  allowed  compensation  for  loss  ure    as    they    should    dispassionately 

of  time  while  confined  to  his  bed  after  allow.     Morgan  v.  Southern  Pac.  Co., 

the  injury,  but  which  assigns  no  reason  95  Cal.  501. 
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instructions  couched  in  such  language  as  to  authorize  a  double 
recovery  is  necessarily  error  of  such  a  character  as  will  require 
reversal.* 

An  Infltrnetion  ai  to  the  Itami  of  ]>aiiiage  which  may  be  considered  by 
the  jury  will  not  be  regarded  as  an  authorization  of  a  double 
recovery,  where  in  general  terms  the  jurors  are  told  to  find  dam- 
ages for  all  the  injuries,  and  there  is  no  probability  that  they 
were  misled.* 

7.  Separate  Items  of  Damage.  —  While  it  has  been  held  that  the 
jury  should  not  be  required  to  itemize  and  assess  a  separate 
amount  for  each  element  entering  into  and  making  up  the  gross 
sum  awarded,  or  to  single  out  one  element  of  damage  and  state 
the  amount  allowed  therefor,'  yet  where  such  a  right  is  recog- 

1.  Initanoef.  —  An  instruction  that  reason.  Lake  Shore,  etc.,  R.  Co.  v. 
the  jury  must  consider  the  plaintiff's  Hundt,  140  111.  525,  affirming  41  111. 
"  personal  injury,"  his  '*  pain  and  App.  220.  See  also  Georgia  R.,  etc., 
suffering  *'  in  consequence  of  his  in-  Co.  v,  Jett,  95  Ga.  236. 

juries,   and   "the    permanent    injury  Ono  Inttmetion  Cured  by  Another.  —  An 

sustained  by  him,"   is   erroneous   be-  instruction  that  in  estimating  damages 

cause  calculated  to  confuse  the  jurors  the  jury  may  consider  *'  loss  of  time  " 

and   to  induce   them   to  give    double  and  **  diminished  capacity  for  labor  *' 

damages.     Missouri,   etc.,    R.   Co.    v,  is    not    objectionable    as    allowing    a 

Han  nig,  91    Tex.  347,   reversing  Mis-  double  recovery  for  the  same  injury, 

souri,  etc.,   R.  Co.   v,   Hannig,   (Tex.  where  it  is  immediately  preceded  by  an 

Civ.  App.  1897)41  S.  W.  Rep.  196.  instruction  to  allow  such  damages  as 

Singling  Out  One  Element  of  Damage,  "seem     *    *    *     right    and    proper," 

—  An   instruction    which   informs   the  and  no  further  instruction  is  requested, 

jurors  that  the  plaintiff  may  be  com-  Knittel  v.  Schmidt,  16  Tex.  Civ.  App.  7. 

pensated  for  time  lost  by  reason  of  all  Incapacity  to  Work. —  In    Haden   v. 

the  injuries,  and  thereafter  authorizes  Sioux  City,  etc.,  R.  Co.,  92  Iowa  226, 

them   to  compensate  for  time  lost  by  the  jurors  were   instructed   that  they 

reason    of    a  particular    injury,   thus  might  allow  the  plaintiff  "  for  all  that 

singling  it  out,  is  confusing  and  mis-  time  which  he  could   not  work  at  all, 

leading,  as  authorizing  an  increase  of  the  reasonable  value  of  such  time,  by 

recovery  beyond    that    to   which    the  which  is  meant  the  amount  of  money 

plaintiff  is  entitled.     Texas  Cent.  R.  he  could  have  earned  during  that  time 

Co.   V.  Brock,  88  Tex.  310,   reversing  if  he  had  not  been  injured.     You  will 

(Tex.  Civ.  App.   1895)  30  S.  W.  Rep.  next    allow    him    for    any    decreased 

274.     See  also  Texas  Brewing  Co.  v,  capacity  to  earn  money  in  the  past,  by 

Dickey,  (Tex.  Civ.  App.  1899)  49  S.  W.  which   is    meant    such   an    additional 

Rep.  935.  amount  as.  added  to  what  he  can  earn 

2.  Atlanta  St.  R.  Co.  v,  Jacobs.  88  in  his  present  condition,  will  make  that 
Ga.  647;  Gulf,  etc..  R.  Co.  i/.  Brown,  amount  of  money  which  he  could  have 
16  Tex.  Civ.  App.  93;  Texas  Cent.  R.  earned  had  he  not  been  injured." 
Co.  v.  Stuart,  i  Tex,  Civ.  App.  642.  This  instruction  was  held  not  errone- 
See  also  Houston,  etc.,  R.  Co.  v.  Hart-  ous  as  authorizing  double  damages, 
nett,  (Tex.  Civ.  App.  1898)  48  S.  W.  where  the  evidence  showed  total  inca- 
Rcp.  773.  pacity  to  work  for  a  time  and  that  the 

Bcpetitlons.  —  An  instruction  that  the  plaintiff   was   then   able   to    do    some 

jury  might  consider  the  injury,  pain,  work,   but   that   his  capacity   to  earn 

and  suffering,  and  permanent  injury,  if  money  was  lessened, 

shown   by  the  evidence,   "  and    such  8.  Itcmiiing    Bamaget.  —  It     is    im- 

damages,  if  any,  present  or   future,"  proper  to  require  the  jury  to  itemize 

which  the  jury  may  believe  from  the  damages  allowed  by  stating  how  much 

evidence,  etc.,  does   not   authorize   an  it  allows  for  humiliation  and  mortifica- 

award  of  double  damages  nor  render  tion,  how  much  for  mental  suffering, 

the  instruction  objectionable  for  that  how  much   for  physical  suffering,  and 
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nized,  on  a  proper  request,  the  jury  should  be  so  instructed;  but 
the  failure  so  to  instruct  is  harmless  error  where  it  is  apparent 
that  no  prejudice  has  resulted.* 

Whert  More  thui  One  Injury  If  Alleged,  and  separate  damages  are 
claimed  for  each,  proper  instructions  should  be  given  as  to  the 
propriety  of  awarding  damages  for  any  of  the  injuries  to  the 
exclusion  of  the  others.* 

8.  Leaving  Matters  BisoretioiLary  with  Jury  —  improper  EzeroiBe  of 
Aathorised  Discretioii.  —  The  elements  of  damage  which  are  proven 
and  which  are  recognized  by  law  as  forming  the  basis  of  recovery 
should  be  detailed  to  the  jury,  and  the  members  thereof  should 
be  confined  in  their  consideration  of  the  case  to  these  elements 
by  proper  instructions;  consequently,  instructions  which  leave 
the  compensation  to  be  awarded  to  the  discretion  of  the  jurors, 
by  the  use  of  language  which  conveys  to  them  the  impression 
that  they  are  at  liberty  to  exercise  a  discretion  independent  of 
the  evidence,  are  improper,  and  the  verdict  will  not  be  allowed 
to  stand  when  from  the  circumstances  it  is  apparent  or  probable 
that  an  unjust  or  excessive  award  has  been  made  because  of  the 
action  of  the  trial  judge  in  this  regard.' 

so  on.     Ohio,  etc.,  R.  Co.  r.  Judy,  120  another  sum  stated,  the  refusal  of  the 

Ind.  397.     See  also  Goodhart  v.  renn-  court  to  give  a  special  instruction  to 

sylvania  R.  Co.,  177  Pa.  St.  i.  assess  separately  the  amounts  allowed 

Mental  Suffering.  —  There  is  no  error  for  each  item  furnishes  no  ground  of 

in  refusing  10  require  the  jurors  to  find  complaint     where     the     entire     sum 

the  amount  awarded  to  the  plaintiff  for  awarded  is  less  than  a  smaller  amount 

mental  suffering,  when  they  have  been  claimed  as  one  of  the  items.     Bonner 

instructed  that  they  cannot  allow  the  v.  Green,  6  Tex.  Civ.  App.  96. 
plaintiff  anything  for  mental  suffering,        2.  I^jnry  Kot  Cansed  liy  Accident. — 

except  such   as  grows  directly  from.  Where  the  alleged  injuries  were  speci- 

and  is  the  result  of,  the  physical  pain  fied,  andthe  jurors  were  instructed  that 

and     suffering     endured.       Atchison,  if  they  found  that  one  specified  injury 

etc.,  R.  Co.  V.  Dickerson,  4  Kan.  App.  was  not  caused  by  the  accident  they 

345.  should  find  for  the  defendant,  the  in- 

1.  Atchison,  etc.,  R.  Co.   v.  Dicker-  struction  was  held  erroneous,  although 

son,  4  Kan.  App.  345.  in   other  instructions   they  were  told 

Actual  and  Punitory  Damages.  —  Upon  that  if  they  found  for  the  plaintiff  they 

an  instruction  given  by  the  trial  court  should    award   damages   sufficient    to 

to  the  jurors  that,  in  addition  to  com-  compensate  him  for  all  the  injuries  re- 

pensation   for    actual    damages,    they  ceived.     Moore  v,  Des  Moines,  etc.,  R. 

may,  if  they  see  proper,  also  assess  an  Co.,  69  Iowa  491,   27  Am.  &  Eng.  R. 

amount    for    punitive    or    exemplary  Cas.  315. 

damages,  it  is  error  in  the  trial  court  to  Harmless  Error.  —  Where  the  plaintiff 
reject  special  interrogatories  requested  alleges  two  injuries  and  claims  separate 
by  the  defendant  from  the  jurors,  re-  damages  therefor,  the  court  should  in- 
quiring them  to  state  what  amounts  struct  the  jurors  that  they  may  find  for 
they  find  as  actual  damages,  and  what  one  of  the  injuries  without  also  finding 
amount  they  assess  as  punitive  dam-  for  the  other;  but,  construing  as  a 
ages.  Atchison,  etc.,  R.  Co.  v.  Cham-  whole  a  charge  which  omits  to  do  this, 
berlain.  4  Okla.  542.  it  will  not  be  deemed  erroneous  if  it  is 

Disability  —  Pidn  and  Soffering. —  improbable  that  the  jury  awarded  dam- 
Where  the  plaintiff  alleges  that  by  ages  for  both  injuries  and  the  evidence 
reason  of  his  diminished  ability  to  showed  but  one.  Texas  Cent.  R.  Co. 
labor  he  was  injured  in  a  stated  sum,  v,  Stuart,  i  Tex.  Civ.  App.  642. 
and  that  by  reason  of  his  physical  and  8.  Seaboard  Mfg.  Co.  v.  Woodson,  98 
mental  suffering  he  was  damaged  in  Ala.  378;  City,  etc.,  R.  Co.  v.  Findley, 
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Jury  Hot  XUfuUtod.  —  On  the  other  hand,  if  it  is  evident  that  the 
instructions  have  not  misguided  the  jury,  and  where  from  neces- 
sity the  jurors  must  exercise  a  sound  discretion,  if  it  is  palpable 
that  no  prejudice  has  resulted,  the  appellate  court  will  decline  to 
interfere.*     This  is  especially  so  where  possible  error  in  this 

76  Ga.  311:  Brownback  v.  Frailey,  78  damages,    said:    **  These,   we    think. 

111.  App.  262;  Rogan  r.  Montana  Cent,  would   be   fair  rules  to  ascertain  the 

R.  Co.,  20  Mont.  503;  Gulf,  etc.,  R.  Co.  measure  of  damages;    ♦    ♦    *    but  if 

V.  Klllebrew,  (Tex.  1892)  20  S.  W.  Rep.  you  can  find  any  better  ones  than  those 

182.  suggested  you  are  at  liberty  to  adopt 

Initraetioiii  Condemned.  —  The  follow-  them,  as  the  measure  and  amount  of 

ing  instructions  have  been  held  bad:  damages  are  entirely  for  you  to  ascer- 

That  the  jury  should  be  "  satisfied  **  tain,  under  all  the  evidence  and  cir- 

that  certain  apprehended  results  would  cumstances  in  the  case.*'     It  was  held 

follow  the  injuries;  because  exacting  that  this  was  error,  because  in  effect  it 

too  high  a  degree  of  proof.     Fordyce  left  the  measure  of  damages  entirely  to 

V.  Chancey,  2  Tex.  Civ.  App.  24.  the  discretion  of  the  jury.     Pennsyl- 

That  if  the  jurors  found  for  the  plain-  vania    R.   Co.   v.   Books,   57    Pa.   St. 

tiff  they  should  place  her  damages  at  339. 

such  sum  as  they  believed  from  the  1.  Dieeretion  Properly  Yeeted  in  Jury, 

evidence  she  had  suffered,  not  exceed-  — There  is  no  error  in  an  instruction 

ing  the  amount  claimed;   because   it  authorizing  the  jurors,   among  other 

failed  to  confine  the  jury  to  recognized  things,  to  allow  compensation  for  im- 

elements  of  damage.    Jacquin  v.  Grand  pairment  of  power  to  earn  money  in  the 

Ave.  Cable  Co.,  57  Mo.  App.  320.  future,   and   such   reasonable  sum  as 

That  the   jurors  might  find  actual  they  may  award  for  pain  and  anguish 

damages  in  any  amount  they  thought  suffered  by  reason  of  the  injury,  and  in 

proper,  leaving  them  at  liberty  to  award  leaving  such  matters  from  necessity  to 

the  full  amount  of  damages  claimed,  thesounddiscretionof  the  jury,  where, 

without  an  instruction  as  to  the  proper  although  there  was  considerable  evi- 

rule  by  which  they  should  be  governed,  dence  as  to  the  character  of  the  injury. 

Gulf,  etc.,  R.  Co.  V,  Head,  4Tex.  App.  the  pain  suffered,  and  the  probability 

Civ.  Cas.,  g  209.  '  of  future  suffering,   there   was    none 

That  ''  in  estimating  damages  you  upon  which  a   computation  could  be 

are  to  consider,  in  a  case  of  this  kiad,  based,  and  therefore  of  necessity  the 

only  the  pain  and  suffering  of  the  child  matter   was   for  the  jury.     Morris  v, 

in  consequence  of  the  injury.     There  is  Chicago,  etc.,  R.  Co.,  45  Iowa  29. 

no  rule  of  law  to  assist  you  in  arriving  An  instruction  thai  the  jury  should 

at  a  conclusion.    That  is  a  matter  en-  award  such  damages,  within  the  limits 

tirely  for  yourselves.     He  [plaintiff]  is  of  the  sum  claimed  in  the  declaration, 

also  entitled  to  compensation  for.  first  as  will  fairly  and  reasonably  compen- 

of  all,  the  deformity  which,  the  doctor  sate  the  plaintiff  for  the  injuries  suffered 

has  said,  resulted  from  this  accident,  is  not  erroneous  as  suggestive  of  ex- 

That  is  a  matter,  gentlemen,  left  en-  cessive  damages,  especially  where  the 

tirely  to  your  own  discretion  and  judg-  record  shows  that  the  verdict  was  for 

ment.     If  there  is  a  permanent  injury  less  than  one-half  the  amount  claimed, 

and  deformity  arising  from  the  acci-  Washington,  etc.,  R.  Co.  v.  Hickey,  5 

dent,    then   the  principal  question  for  App.  Cas.  (D.  C.)  436. 

you  to  determine  is  how  far  it  has  in-  An  instruction  that  *'  you  are  allowed 

jured  his  earning  capacity.*'     This  in-  to  give  such  damages  for  bodily  pain 

struction     was     condemned     because  and  mental  anxiety  as  you  believe  the 

laying  down  an  improper  rule  for  the  plaintiff  is  justly  entitled  to  recover,*' 

assessment  of  damages,  and  also  be-  in  connection  with  an  instruction  that 

cause  too  vague,  indefinite,  and  mis-  "  the  damages  should   be  no  greater 

leading.     Collins  v.  Leafey,  124  Pa.  St.  and  no    less  than  you   really  believe 

203.  from  the  testimony  the  plaintiff  is  en- 

Anthoriiiny^   Adoption  of  Bnlee.  —  In  titled  to  receive,"  is  proper  as  authoriz- 

Pennsylvania  R.  Co.  v.  Books,  57  Pa.  ing  an  assessment  of  damages  solely 

St.    339,    the   trial   court,    after  laying  upon  the  testimony.      Boltz  v,  Sulli- 

down  certain  rules  as  to  the  measure  of  van,  (Wis.  1899)  77  N.  W.  Rep.  870. 
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respect   has  been   remedied  by   a  subsequent   qualification   or 
explanation.^ 

^pioUl  Initnution  ai  to  Blomoiiti  of  Fain  and  Saffurinf .  —  In  Lake  Shore, 

Damage  Hot  Aiked.  —  Iq  the  absence  of  etc.,  R.  Co.  v.  Frantz,  127  Pa.  St.  297, 

a  request  for  a  special  instruction  as  to  it  was  complained  that  the  jury  was 

the  elements  of  damage,  an  instruction  instructed   to    consider  the   pain   and 

that  if  the  jurors  find  for  the  plaintiff  suffering  the  plaintiff  '*  has  undergone 

they  should  award  such  sum  as,   in  and  may  undergo  in  the  future.'*    The 

their  judgment,  under  the e\idence  the  court  said  in  substance  that  the  expres- 

plaintiff  is  entitled  to  Is  not  erroneous,  sion  was  not  felicitous,  but  that  the 

St.  Louis  Southwestern  R.  Co.  v.  Freed-  idea     of     compensation     was     fairly 

man,  (Tex.  Civ.  App.  1898)  46  S.  W.  brought  out  in  the  enumeration  of  the 

Rep.  loi.    See  also  Springfield  Consol.  elements  of  damage  for  which  the  jury 

R.  Co.  V.  Hoeffner,  175  111.  634.  could  make  an  award,  and  in  view  of 

Bamagoi  Coidlnod  to  Injury  Allogod.  —  an  express  limitation  of  a  recovery  for 

In  the  absence  of  proof  that  the  inju-  pain  and  suffering  to  that  '*  already  ex- 

ries  complained  of  resulted  otherwise  perienced  and  likely  to  be  yet  experi- 

than  from  the  negligent  act  alleged,  an  enced,"  the  instruction  was  not  erro- 

instruction   that  the  jury  should  de-  neous  because  it  gave  the  jury  "  an 

termine  the  question  of  damages  "  from  unbridled  license  in  the  ascertainment 

the  nature  and  character  of  the  injuries  of  the  damages,  or  left  them  without 

received,  if  any,**  is  not  open  to  the  ob-  any  guide  at  all,"  as  in  Philadelphia, 

jection   that  It  does  not    confine    the  etc.,   R.  Co.  v.  Adams,  89  Pa.  St.  31, 

assessment  of  damages  to  the  injuries  and  Collins  v,  Leafey,  124  Pa.  St.  203. 

received  at  the  time  of  the  casualty.  S£BBOt  of  Injury.  —  In  Gulf,  etc.,  R. 

La  Salle  r.  Porterfield,  138  111.  114.  Co.  v.  Pierce,  7  Tex.  Civ.  App.  507,  the 

LJmitiBg  SoooTory.  —  An  instruction  jurors  were    instructed  that  "if  you 

informing  the  jurors  as  to  the  proper  find,  under  the  foregoing  instructions, 

elements  of  damage,  and  authorizing  that  the  plaintiff  is  entitled  to  recover, 

a  recovery  "  provided  the  jury  believe  you  will  find  for  him  such  actual  dam- 

from  the  evidence  that  the  plaintiff  has  ages  as  the  evidence  shows  he  has  sus- 

been  damaged  in  the   regards  afore-  tained  through  the  injuries  and  hurts 

said,**  also  that  if  they  find  the  defend-  received  by  him;    that  is,  a  fair  com- 

ant  guilty,  the  plaintiff  is  entitled  to  re-  pensation  for  the  physical  and  mental 

cover,  not  the  amount  of  damages  laid  suffering  which  he  has  undergone  by 

in  the  declaration,  but  "  aU  damages  reason  of  said  injuries,  the  probable 

alleged  in  the  declaration  which  they  effect,  if  any,  of  such  injuries  upon  his 

may  believe,  from  the  evidence,  he  has  future    health,     and    his    diminished 

sustained  by  reason  of  said  injury,*'  Is  capacity,  if  any,  for  future  labor,  and 

not  open  to  the  objection  that  it  fails  to  to  acquire  gain  therefrom.'*      [t  was 

restrict  the  jury  to  the  consideration  of  held  that  there  was  no  error  in  refusing 

the  damages   proven,  or  that  it  inti-  to  give  a  special   instruction  on   the 

mates   that  they   may  award  the  full  subject  of  the  effect  of  the  injury  upon 

amount  claimed.     La  Salle  v.  Porter-  the    plaintiff,    the     instruction    given 

field,  138  111.  114.  being  sufficient  in  that  respect. 

Xsttot    limitation.  —  An    instruction  Charge  upon  Faots.  —  An  instruction 

that  the  jury '*  should  take  into  con-  that  if  the  jurors  find  for  the  plaintiff 

sideration,  not  only  the  plaintiff's  age,  they  are  to  consider  the  physical  and 

the  physical  injury  inflicted,  and  the  mental  suffering  endured,  loss  of  time 

bodily  pain  and  mental   anguish  en-  and  wages,  impairment  of  his  ability  to 

dured,  but  also  any  and  all  such  per*  work  and  earn  as  theretofore,  and  the 

manent  personal  injury  as  you   may  permanent  injury  received,  if  it  be  per- 

believe  from  the  evidence  will  result  manent,  is  not  erroneous  as  a  charge 

to  her  in  the  future  in  direct  conse-  upon  the  facts,  where  the  fact  of  in- 

quence  of  the  acts  herein  complained  jury  is  not  denied,  and  the  jurors  are 

of,"  while  not  happily  worded,  and  also  informed  that  the  facts  in  the  case 

probably  subject  to  slight  verbal  criti-  are  exclusively  for  their  determination 

cism,   is   not  erroneous,   because   not  from  the  evidence,  and  that  they  are  to 

restricting  the  jurors  in  direct  words  to  apply  to  the  facts  the  law  given  by  the 

the    exact    limit    within    which    they  court.     Bussey  v,  Charleston,  etc.,  R. 

should  act.     Taylor  v.  Scherpe,  etc.,  Co.,  52  S.  Car.  438. 

Architectural  Iron  Co..  133  Mo.  349.  1.  Initaneos  —  Extant  of  Injury.  —  An 
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9.  Limit  of  Beoovery.  —  Instructions  which  in  effect  inform  the 
jury  that  the  limit  of  recovery  is  the  amount  claimed  are  objec- 
tionable because  of  their  tendency  to  lead  the  jurors  to  infer  that 
they  may  find  the  full  amount;  however,  the  giving  of  such 
instructions  will  not  be  deemed  reversible  error  if  the  verdict  is 
not  excessive.* 

10.  Elements  of  Damage  Not  Pleaded  or  Proyen.  —  It  is  improper 
to  instruct  the  jurors  as  to  injuries  or  the  results  thereof,  or  as  to 
their  duty  to  award  damages  therefor,  unless  the  same  are 
specially  pleaded  and  proven,  or  unless  the  injuries  are  of  a  kind 
for  which   a  recovery   can   be   had  under  general  allegations.* 

objection  to  one  part  of  an  instruction  Michigan,  —  Hyatt    v.    Adams,     i6 

on  the  ground  that  the  jurors  are  made  Mich.  iSo;  Wilkinson  v.  Detroit  Steel, 

the  exclusive  judges  of  the  extent  of  etc.,  Works,  73  Mich.  405;    Fuller  v. 

the  injury  and  the  amount  of  damages  Jackson,  92  Mich.   197;  Sbippy  z^.  Au 

is  remedied  by  a  subsequent   charge  Sable,  65  Mich.  495. 

which  specifies  the  elements  of  damage  Missouri,  —  Mammerberg  v.  Metro- 

to  be  considered,  and  indicates  that  the  politan  St.   R.  Co.,  62  Mo.  A  pp.  563; 

jury  shall   award  only  compensatory  Culverson  v.  Chicago,  etc.,  R.  Co.,  50 

damages.     Texas  Cent.  R.  Co.  v.  Row-  Mo.  App.  556;    Rhodes  v,  Nevada,  47 

land,  3  Tex.  Civ.  App.  158.  Mo.  App.  499;  O'Brien  v,  Loomis,  43 

**AU  That  You  B«li«T«  WiU  Ck>mpon-  Mo.  App.  29;  Slaughter  t/.  Metropolitan 

■ate."  —  An  instruction  to  "  give  this  St.  R.  Co.,  116  Mo.  269;  Smith  v.  Chi- 

man,  if  he  is  entitled  to  compensation,  cago,  etc.,  R.  Co.,  108  Mo.  251;  Duke 

all  that  you  believe  will  compensate  v.  Missouri  Pac.  R.  Co.,  99  Mo.  347. 

him  for  the  injury,  if  he  is  entitled  to  Nebraska. — Chicago,  etc.,  R.  Co.  v. 

recover,"   will    not    require    reversal.  Archer.  46  Neb.  907. 

where  it  is  qualified  and  explained  by  New    York,  —  Leeds  v.  Metropolitan 

a  subsequent  statement  which  correctly  Gaslight  Co.,  90  N.  Y.  26;  Gilbertsoo 

informs   the  jury  of  the  elements  of  v.  Forty-second  St.,  etc.,  R.  Co.,  14  N. 

damage  for  which  the  plaintiff  is  en-  Y.  App.  Div.  294;  Baker  v.  Manhattan 

titled  to  recover.     Owens  v.   People's  R.    Co..    54    N.    Y.    Super.    Ct.    304, 

Pass.  R.  Co..  155  Pa.  St.  334.     See  also  affirmed  n8  N.  Y.   533,  29  N.  Y.  St, 

Omaha  St.  R.  Co.  v,  Emminger,  (Neb.  Rep.  936;  Ward  v,  Vanderbilt,  4  Abb. 

1898)  77  N.  W.  Rep.  675.  App.  Dec.  (N.  Y.)  521. 

1.  Gulf,  etc.,  R.  Co.  V.  Killebrew,  North  Carolina.  —  See  Wallace  v^ 
(Tex.  1892)  20  S.  W.  Rep.  182;  Texas,  Western  North  Carolina  R.  Co.,  104  N. 
etc.,  R.  Co.  V.  Wills,  2  Tex.  App.  Civ.  Car.  442. 

Cas.,  §  795.  North  Dakota.  —  Comaskey  v,  North- 
Limitation  of  Ddolaration.  -  Where  the  ern  Pac.  R.  Co.,  3  N.  Dak.  276. 
plaintiff  alleged  that  he  was  perma-  Texas,  —  Campbell  v.  Alston,  (Tex. 
nently  disordered  and  what  had  been  Civ.  App.  1893)  23  S.  W.  Rep.  33; 
the  effect  of  the  injury  upon  him  in  the  Atchison,  etc.,  R.  Co.  v.  Click,  5  Tex. 
past  and  what  was  then  apparent  to  Civ.  App.  224;  Houston  City  St.  R. 
him,  there  was  held  to  be  no  error  in  Co.  v.  Richart,  (Tex.  Civ.  App.  1894) 
refusing  to  charge  the  jury  that  the  27  S.  W.  Rep.  920:  Western  Union 
plaintiff  was  limited  in  his  declaration  Tel.  Co.  v.  Drake,  (Tex.  Civ.  App. 
to  recovery  for  loss  of  business  for  one  1895)  29  S.  W.  Rep.  919:  Houston,  etc., 
year.  Geveke  v.  Grand  Rapids,  etc.,  R.  Co.  v.  Richards,  (Tex.  Civ.  App. 
R.  Co..  57  Mich.  589.  1899)49  S.  W.  Rep.  687:  Missouri  Pac. 

2.  Connecticut.  —  Havens  v.  Hartford,  R.  Co.  v.  Mitchell.  75  Tex.  77. 

etc..  R.  Co.,  28  Conn.  69.  See  also  Mellor  v.  Missouri  Pac.  R. 

Georgia,  —  Western,  etc.,  R.  Co.  v.    Co.,   105   Mo.  455,  47  Am.  &  Eng.  R. 

Young,  81  Ga.  397,  83  Ga.  512.  Cas.  450;    Wallace  v.   Western  North 

Illinois,  —  Chatsworth   v,  Rowe,   53    Carolina  R.  Co.,  104  N.  Car.  442. 

III.  App.  387.  Where  Ho  Aotionable  Ii^nry  If  Alleged, 

Indiana.  —  Chicago,  etc.,  R.  Co.  v,     it  is  reversible  error  to  submit  the  cause 

Butler,  10  Ind.  App.  244.  as  one  in  which  a  recovery  may  be  had 
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Among  the  elements  of  damages  which  fall  within  the  latter  class 
and  may,  under  general  allegations,  be  considered  are  mental 

for  personal  hurts  shown  to  have  been  Battriotloii  to  Sridmoe.  —  An  instruo 

received,  and  for  the  future  suffering  tion  authorizing  the  jury   to  include 

therefrom.     Monroe  v.  Rose,  38  Mich,  permanent  injuries  in  estimating  the 

347.  damages  is  not  objectionable  because 

Bpeoifle  I^jiirlai.  —  Where  the  petition  of  the  absence  of  evidence  as  to  the 
did  not  specifically  catalogue  the  inju-  permanency  of  the  injuries,  where  the 
ries,  but  did  allege  that  the  plaintiff  court  adds  to  its  instruction  the  expres- 
was  *'  injured  in  his  spine,  chest,  head,  sion  *'  as  you  may  believe  from  the  evi« 
and  limbs,"  it  was  held  proper  tore-  dence.*'  Taylor  v.  Scherpe,  etc..  Agri- 
fuse  to  charge  that  '*  it  not  being  cultural  Iron  Co.,  133  Mo.  349.  See 
alleged  in  the  petition  that  the  heart  also  Gulf,  etc.,  R.  Co.  v.  Johnson,  (Tex. 
disease,  if  any,  or  the  aneurism  of  the  Civ.  App.  1897)  43  S.  W.  Rep.  583. 
heart  or  of  the  aorta,  if  any,  were  Bepngnanoj.  —  Where  a  declaration  is 
caused  by  the  railroad  accident,  you  framed  on  the  theory  that  a  particu- 
cannot  regard  the  same,  and  shall  allow  lar  ailment  was  procfuced  by  the  act 
plaintiff  no  damages  on  account  of  the  alleged,  and  was  its  direct  result,  and 
same."  Gulf,  etc.,  R.  Co.  v,  McMan-  proof  upon  that  theory  is  adduced, 
newitz,  70  Tex.  73.  which  proof  is  repugnant  to  the  theory 

Mental  Impekirment.  —  Where  there  is  of  an  aggravation  of  an  existing  infirm- 
no  claim  in  the  complaint  nor  any  evl-  ity,  the  plaintiff  should  be  confined  in 
dence  that  the  plaintiff's  mental  powers  his  recovery  to  the  scope  of  his  allega- 
were  in  any  manner  impaired,  the  jury  tion  and  proof.  Wilkinson  v.  Detroit 
should  not  be  authorized  to  take  Into  Steel,  etc.,  Works,  73  Mich.  405. 
account  the  effect  of  the  injury  upon  Eridenoe  Ezoloded.  —  It  is  error  to  in- 
his  mental  powers.  Comaskey  v,  struct  as  to  loss  of  time,  evidence  re- 
Northern  Pac.  R.  Co.,  3  N.  Dak.  276.  specting    which    has    been    excluded 

Previoiu  Inflrmity.  —  Where    it    was  because  of  the  absence  of  necessary 

shown   that  a  passenger  afflicted  with  averments.     Slaughter  v.  Metropolitan 

rheumatism  was  injured  by  a  collision  St.  R.  Co.,  116  Mo.  269,  58  Am.  CL  Eng. 

and  his  thigh  bone  broken,  a  requested  R.  Cas.  604. 

instruction  that  though  the  jurors  be-  HaimlflM  Error.  —  An  instruction  not 
lieved  that  the  plaintiff  was  injured  as  based  on  evidence  will  be  rejected  as 
complained  of,  yet  he  could  not  recover  harmless  error  when  it  is  apparent  that 
if  they  believed  that  he  was  in  such  an  no  prejudice  resulted.  Bailey  v,  Cen- 
infirm  state  as  should  have  prevented  terville,  (Iowa  1899)  78  N.  W.  Rep.  831. 
a  prudent  man  from  taking  the  risk  of  Infersnoe  f^m  Yardlot.  —  But  it  can- 
travel,  and  but  for  which  state  he  not  be  inferred  from  the  reasonable- 
would  not  have  received  the  injury,  ness  of  the  verdict  that  no  prejudice 
was  held  to  have  been  properly  refused,  resulted  from  a  charge  submitting  an 
because  inconsistent  with  the  evidence  element  of  damages  as  to  which  there 
and  the  law.  Shenandoah  Valley  R.  was  no  evidence.  International,  etc., 
Co.  V,  Moose,  83  Va.  827.  R.  Co.  v.  Cook,  (Tex.  Civ.  App.  1895) 

Lost  Time.  —  Allegations  of  sickness  33  S.  W.  Rep.  888. 

and  inability  to  perform  labor  from  the  Aider  by  Yerdiet.  —  If  the  declaration 

time  of  the  accident  for  a  long  period  alleges  that  the  plaintiff  "  was  thrown 

of  time  are  broad  enough  to  justify  an  from  his  wagon  with  great  force  and 

instruction  that  the  plaintiff  may  re-  violence,  and     ♦     ♦     ♦     greatly   in- 

coverfor  the  loss  of  time  resulting  from  jured  and  damaged  thereby,"  it  will 

the    injuries.     Hiawatha    v,    Warren,  be  taken  after  the  verdict  as  a  suflScient 

(Kan.  1898)  55  Pac.  Rep.  484.  averment  that  the  plaintiff  received  a 

SzpeBdlturM. — It  is  error  to  authorize  bodily  injury.     Corey  v.  Bath,  35  N. 

a  recovery  for  medical  attention  and  H.  530. 

nursing  when  there  are  no  allegations  Where,  in  a  Suit  fSor  Carrying  a  Piisen- 

authorizing    such    recovery,    and    no  ger  Past  a  Station,  it  is  neither  averred 

prayer  therefor.     Houston  City  St.  R.  nor    proved    that    the   defendant   had 

Co.  V.  Richart,  (Tex.  Civ.  App.  1894)  27  knowledge  of  the  illness  of  the  plain- 

S.   W.    Rep.  920.    See  also  Houston,  tiff's  child  or  that  the  plaintiff  was  to 

etc..  R.  Co.  V,  Rowell,  (Tex.  1898)  46  S.  be  met  at  a  station  on  a  connecting 

W.  Rep.  630.  line  from  which  the  child  was  to  be 
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suffering  Which  is  incident  to  the  physical  pain  alleged/  loss  of 
time  and  consequent  loss  of  earnings  from  that  cause  or  from  the 
impairment  of  earning  power,*  and  all  results  or  conditions 
which  are  naturally  and  necessarily  the  consequence  of  the  negli- 
gence or  wrongful  act  charged.* 

taken    for    treatment,    and    that    by  instructed  to  consider  humiliation  and 

reason  of  inability  to  make  the  connec-  loss  of  reputation  and  social  position 

tion    the    plaintiff     suffered     mental  resulting    from   the  offense,   notwith- 

anguish,  etc.,  the  jury  cannot  consider  standing  the  declaration  contains  no 

the  suffering  as  an  element  of  damage,  allegation  relative  thereto,  and  no  evi- 

Chicago,   etc.,    R.   Co.   v,   Boyles,   ii  dence  as  to  the  amount  of  damages  is 

Tex.  Civ.  App.  522.  introduced.    Kelley  v,  Kelley,  8  Ind. 

Habits,    eto.,  of  Child.  —  Where    the  App.  606. 

damages  awarded  are  extreme  if  not  8.  Sztsnt  of  Tmpalnnont.  —  In  Fisher 

excessive,   the  judgment  will   be   re-  t^.  Jansen,  128  HI.  549,  the  question  was 

versed  because  of  an  instruction  as  to  as  to  the  right  of  the  jury  to  assess 

the  habits,  avocation,  money  made  by  damages    on    account    of  diminished 

labor,  prospect  of  increased  earnings,  capacity  to  labor,  without  evidence  as 

prospects  of  obtaining  steady  and  re-  to  the  value  of  such  labor  performed 

munerative  employment,  etc.,  of  the  before  and  after  the  injury.    The  court 

plaintiff,  a  mere  child  with  no  occupa*  held  that  it  was  not  necessary  to  have 

tion  and  no  formed  habits,  and  as  to  the  testimony  of  witnesses  as  to  the 

which  there  was  no  proof.    Western,  value  of  such  services,  because  they 

etc.,  R.  Co.  V,  Young,  83  Ga.  512.  were  as  well  known  to  the  jury  as  to 

1.  Phyiioal    and    Mental  Soffering. —  any  witness  that  might  be  called.    And 

When  the  basis  for  damages  alleged  in  see  Gainesville,  etc.,  R.  Co.  v.  Lacy,  86 

a  petition  as  a  result  of  the  defendant's  Tex.  244;   Golden  v.  Clinton,  54  Mo. 

negligence  is  **  great  suffering,  peima-  App.  100. 

nent  ill  health,  and  physical  weak-  Frospoot  of  InoroMod  Earnings. — 
ness  "  of  the  plaintiff,  a  charge  which  Although  a  declaration  contains  no 
includes  *'  physical  and  mental  dis-  allegation  as  to  any  '*  prospect  of  in- 
ability or  weakness  occasioned  by  in-  creased  earnings,"  if  justified  by  the 
juries  '*  as  matters  on  which  a  verdict  facts  there  is  no  error  in  a  general  in- 
for  damages  may  be  based  is  not  error,  struction  that  such  prospects  may  be 
Gulf,  etc.,  R.  Co.  V,  Silliphant.  70  Tex.  considered,  if  at  the  same  time  and  in 
623.  the   same  connection  the    jurors    are 

Mental  Suffering  Incident  to  Physical  properly  instructed  that  they  may  also 

Pain.  —  It  is  not  error  to  instruct  that  consider  his  '*  diminution  of  capacity 

the  plaintiff  is  entitled  to  a  fair  and  to  earn  money  as  the  result  of  growing 

reasonable  compensation  for  the  pain  years  and  infirmities  of  age."     Atlanta 

and  suffering,  both  mental  and  physi-  Consol.  St.  R.  Co.  v.  Owings.  97  Ga. 

cal,   which    he   had  endured,   though  663. 

there  is  no  allegation  of  mental  pain,  8.  Dorolopment  of  Fits.  —  Where,  sub- 
as  a  recovery  for  mental  suffering  may  sequent  to  the  injury,  the  plaintiff  be- 
be  had  as  an  incident  to  physical  pain,  came  subject  to  fits  as  a  result  thereof, 
Caldwell  v.  Central  Park,  etc.,  R.  Co.,  it  was  held  that  he  might  recover  there- 
7  Misc.  Rep.  (N.  Y.  C.  PI.)  67.  for,  as  well  as  for  pain  and  suffering. 

Insufficient  Allegations.  —  But  where  without  specially  alleging  such  result, 
the  only  allegation  respecting  pain  and  Tyson  v.  Booth,  100  Mass.  258. 
suffering  was  *' that  in  consequence  of  Internal  Iignrlos.  —  Where  a  corn- 
said  injuries  he  [the  plaintiff]  was  con-  plaint  alleged  wounding  and  bruising 
fined  to  his  bed  under  treatment  of  in  the  pit  of  the  stomach  and  in  the 
physicians  five  or  six  weeks;  that  he  back,  causing  ^reat  pain  and  suffering 
suffered  painfully  from  his  wounds,"  and  *'  serious  internal  and  permanent 
it  was  held  that  there  could  be  no  re-  injuries,"  and  no  exception  was  taken 
covery  for  mental  suffering.  Inter-  thereto,  or  to  evidence  of  displacement 
national,  etc.,  R.  Co.  v.  Irvine,  (Tex.  and  prolapsus  of  one  of  the  ovaries  as 
1884)  18  Am.  &  Eng.  R.  Cas.  294.  the  result  of  such  a  condition,  it  was 

Homillatlon  —  LoMofBopatation.  —  In  held  that  there  was  no  error  in  refus- 

an  action  for  assault  the  jury  may  be  ing  special  instructions  that  the  con- 
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Mirrisgt  frotpMti.  —  As  to  the  propriety  of  instructing  the  jury  as 
to  the  right  of  a  single  woman  to  recover  for  impairment  of  her 
prospects  of  marriage,  it  is  held  on  the  one  nand  that  such 
impairment  is  not  a  necessary  result  of  the  injury,  and  cannot  be 
considered  by  the  jury  where  damages  in  that  respect  are  not 
specially  alleged  or  any  evidence  introduced  that  she  was  or  had 
been  engaged  or  had  ever  contemplated  marriage,^  and  on  the 
other  hand  that  the  rule  does  not  apply  to  a  young  girl  who  has 
been  disfigured  by  the  injury.* 

11.  Suffldenoy  of  Bridenoe  to  Warrant  Lutruotion  —  General  Bnle 
iuted.  —  The  plaintiff  is  not  entitled  to  have  the  jury  instructed 
as  to  a  matter  alleged  by  him,  or  insisted  upon  on  the  trial, 
unless  there  is  some  evidence  in  support  of  his  contention,  the 
propriety  of  an  instruction  being  largely  dependent  on  the  cir- 
cumstances of  each  case.* 

If  Tkere  Ii  Any  Eridenee  tending  to  prove  facts  properly  alleged  by 
the  plaintiff,  whether  much  or  little,  it  is  the  right  of  the  plain- 
tiff to  have  the  jurors  instructed  that  if  they  find  the  facts 
entitling  him  to  a  recovery  to  be  proven  they  should  take  them 
into  consideration  in  arriving  at  their  verdict ;  ^  and  in  like  man- 

ditions  indicated  were  not  a  necessary  has  no  application  to  the  case  of  a 
consequence  of  the  injury  and  should  young  girl  whose  injury  and  disfigure- 
not  be  considered  in  the  absence  of  ment  are  such  as  seriously  to  impair 
special  allegations.  Gulf,  etc.,  R.  Co.  her  prospects  of  marriage  on  her  arrival 
V,  Pendery,  14  Tex.  Civ.  App.  60.  at  a  marriageable  age,  and  a  special 

Ixpenie     of    Medical    Attendance. —  allegation  in  reference  thereto  is  not 

Where  it  was  alleged  that  the  plaintiff  necessary.    See  also  The  Oriflamme,  3 

has  been  seriouslv  and  dangerously  in-  Sawy.  (U.  S.)  397. 

jured  and  his  hips  crushed  and  ribs  8.  Among  the  personal-injury  cases 

brolcen,  the  jury  may  be  instructed  to  in  which  the  rule  stated  in  the  text  has 

consider  as  an  element  of  damages  the  been  applied  are  the  following:  Chi- 

expense  of  medical  attendance,  though  cago,  etc.,  R.  Co.  v,  Warner,  loS  111. 

there  is  no  special  allegation  relative  538;    Quackenbush    v,   Chicago,   etc., 

thereto.     Evans ville,   etc.,   R.   Co.    v,  R.  Co.,  73  Iowa  458,  34  Am.  &  Eng.  R. 

Holcomb,  9  Ind.  App.  198.  Cas.  545;    Winter  v.  Central  Iowa  R. 

1.  Hunter  e/.  Stewart.  47  Me.  419.  Co.,   80    Iowa    443:     Baltimore,    etc., 

Poetponement  of  Marriage.  —  Though  a  Turnpike  Co.  v,  Cassell,  66  Md.  433; 

complaint  alleges  serious  bodily  inju-  Searles  v.  Ladd,  123  Mass.  580;  Cole- 

ries, '*  great  mental  anxiety,  and  nerv-  man  v.  New  York,  etc.,   R.  Co.,  106 

ous  prostration,*'  it  is  error  to  instruct  Mass.    160;    Shippy  v,   Au  Sable,   65 

the  jurors  that  they  may  consider  the  Mich.  495;  Pollock  v,  Brooklyn,  etc., 

plaintiff's    marriage  engagement  and  R.  Co.,  (Supreme  Ct.)  39 N.  V.  St.  Rep. 

the  postponement  thereof  as  elements  568,  133  N.  Y.  624. 

of  damage,  as  bearing  upon  her  mental  4.  Chicago,  etc.,  R.  Co.  v.  Warner, 

strain  and  anxiety.    Beath  v.  Rapid  R.  108  111.  538.     See  also  Boltz  v.  Sullivan, 

Co.,  (Mich.  1899)  78  N.  W.  Rep.  537.  (Wis.  1899)  77  N.  W.  Rep.  871. 

8.  In  Smith  v.  Pittsburgh,  etc.,  R.  Degree  cl  Proof.  —  It  is  suflScient  to 
Co.,  90  Fed.  Rep.  783,  distinguishing  charge  the  jury  that  the  plaintiff  must 
Hunter  v.  Stewart,  47  Me.  419,  it  was  prove  his  case  as  alleged  in  his  declara- 
said  in  substance  that  while  the  loss  to  tion,  but  this^  does  not  mean  that  he 
a  woman  of  a  particular  prospect  of  must  make  out  his  proof  in  the  mi- 
marriage  is  within  the  rule  that  dam-  nutest  detail  to  correspond  with  the 
ages  not  followinp^  directly  as  a  result  statements  in  his  declaration,  and 
of  the  act  or  negligence  complained  of  therefore  an  instruction  that  he  must 
must  be   specially  pleaded,  that  rule  so  prove  it  is  properly  refused.    Louis- 
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ner  the  defendant  is  entitled  to  instructions  on  all  matters  of 
evidence  which  may  tend  to  defeat  the  recovery.* 

12.  Matters  Tettifled  to  Without  Objection.  —  Where  improper 
testimony,  or  testimony  possibly   improper,  has  been  admitted 

without  objection,  complaint  of  an  instruction  which  is  based  on 
the  evidence  so  received  is  unavailable.* 

villc,  etc.,  R.  Co.  v,  Ray,  (Tenn.  1898)  ♦    *    *    presume  the  lower  court,  as 

46  S.  W.  Rep.  554.  was  its  duty,    purposely    omitted    to 

LJTnltlTig  Beooyery.  —  A  charge  which  mention   in   the  instruction  either  of 

tends  to  limit  the  recovery  by  taking  those  two  elements  of  damages,  and 

from  the  jury  consideration  of  elements  that  the  jury,   having  heard  the  dis- 

of  damage  which  are  pleaded  and  as  to  claimer,  did  not,  in  the  absence  of  an 

which  evidence  has  been  introduced  is  instruction    to  that  effect,   take  them 

erroneous.     Houston,  etc.,   R.  Co.   v.  into    consideration    in    assessing    the 

Boehm,  57  Tex.  152.  amount.     As  the  jury  had  the  right. 

Original  Injury. —  In  Graham  v.  Bur-  and  it  was  their  duty,  to  consider  the 
lington,  etc.,  R.  Co.,  39  Minn.  81,  the  mental  and  physical  sufifering  of  the 
allegations  of  the  complaint  and  the  plaintiff  caused  by  the  injury,  the  faiU 
evidence  in  support  thereof  were  suffi-  ure  of  the  court  to  instruct  them  to 
cient  to  justify  a  recovery  for  injuries  do  so  was  certainly  not  prejudicial  to 
which  were  apparent  immediately  upon  the  defendant.  We  do  not  think  the 
the  happening  of  the  casualty  and  in-  jury  could  have  regarded  themselves 
juries  not  then  apparent,  but  which  authorized  by  the  instruction  to  find 
were  subsequently  disclosed,  and  there  punitive  damages.'*  Kentucky  Cent, 
was  held  to  have  been  reversible  error  R.  Co.  v.  Ackley,  87  Ky.  278. 
in  instructing  the  jury  relative  to  the  1.  Injury  TJnoonnected  with  Aoddent. — 
injuries  claimed  to  have  been  subse-  A  charge  on  the  subject  of  permanent 
quently  developed  and  leaving  entirely  injury  which  authorizes  the  jury  to 
out  of  account  the  evidence  as  to  the  consider  any  diminution  in  the  plain- 
original  injuries.  In  this  case  the  in-  tiff's  capacity  to  earn  money,  caused  by 
structions  complained  of  were  as  fol-  the  injury  alleged,  as  if  fuch  diminu- 
lowst  "  Before  he  [the  plaintiff]  can  tion  would  continue  from  that  cause 
recover,  he  must  satisfy  you  that  his  alone  during  the  entire  period  of  his 
sickness  and  alleged  disabilities  re-  expectancy  and  up  to  the  time  of  his 
suited  from  defendant's  negligence,  death,  and  which  fails  to  instruct  the 
and  not  from  any  other  source;  and  if  jury  to  take  into  consideration  such 
he  has  failed  to  show  that  his  injuries  diminution  as  might  be  caused  by  de- 
and  sickness  resulted  from  the  colli-  dining  years  or  by  receiving  another 
sion,  and  not  from  any  other  source,  he  serious  injury  of  which  there  was  posi- 
cannot  recover;"  and  **  if  you  believe  tive  proof  by  the  plaintiff  himself,  is 
that  he  contracted  a  cold,  or  suffered  erroneous.  Central  R.,  etc.,  Co.  v. 
exposure,  which  resulted  in  his  sick-  Dottenheim,  92  Ga.  426. 
ness  after  he  returned  home,  and  2.  Ratterleez/.  Chapman,  79  Ga.  574; 
caused  the  present  injuries,  if  any,  of  Gulf,  etc.,  R.  Co.  v,  Pendery,  14  Tex. 
which  he  now  complains,  he  cannot  re-  Civ.  App.  60;  Houston,  etc.,  R.  Co.  v, 
cover  in  this  action,  and  your  verdict  Rowell.  (Tex.  Civ.  App.  1898)45  S.  W. 
will  be  for  the  defendant."  Rep.  763;  International,  etc.,  R.  Co.  v. 

Disclaimer.  —  An  instruction  that  the  Beasley,  9  Tex.  Civ.  App.  569. 

jury   may   find   for  the   plaintiff  such  Inttanoes  —  Lost  Time,  —  A  judgment 

damages  as  he  has  sustained  is  not  ob-  will  not  be  reversed  because  an  instruc- 

jectionable  because  authorizing  com-  tion  on  the  measure  of  recovery  men- 

pensatory  damages,   the  jurors  being  tions  "  loss  of  earnings  "  as  an  element 

informed  of  the  criteria  by  which  they  of  damage,  where  evidence  of  such  loss 

were    to    be   governed    in    fixing    the  has  been  admitted  without  objection, 

amount    of    and    awarding  damages,  Mellor  v.   Missouri   Pac.   R.  Co.,  (Mo. 

where  in  the  course  of  the   trial   the  1890)   14  S.   W.    Rep.    758.     See  also 

plaintiff's    attorney  conceded  that  he  Howell  v.  Independence,  67  Mo.  App. 

made  no  claim  for  expense  on  account  317;    Loe  v.  Chicago,  etc.,  R.  Co.,  57 

of  medical  expenses  or  loss  of  time.  Mo.  App.  350;  Britton  v.  Si.  Louis,  120 

In  this  case  the  court  said:  "  We  must  Mo.  437. 
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13.  Aggravatioii  of  Former  Impaired  Conditioii  —  imtnietioiif  in 
B«liftlf  of  Defendant.  —  Any  evidence  as  to  the  existence  of  disease 
or  of  infirmities  prior  to  the  action,  adduced  for  the  purpose  of 
showing  that  the  plaintiff's  condition  was  not  caused  solely  by 
the  negligent  or  wrongful  act  complained  of,  is  the  proper  sub- 
ject of  an  instruction.*  Therefore,  where  it  is  charged  that  the 
plaintiff's  physical  condition  is  due  in  part  to  an  impaired  or 
diseased  physical  condition  which  existed  previous  to  the  act  of 
which  complaint  is  made,  and  that  charge  is  supported  by  proof, 
the  defendant  is  entitled  to  a  proper  instruction  respecting  the 
plaintiff's  right  of  recovery.* 

InstrnotionB  in  Behalf  of  the  Plaintiit  —  To  authorize  an  instruction 
that  there  may  be  a  recovery  for  the  aggravation  of  a  previous 
diseased  condition,  or  of  a  former  injury  or  infirmity,  there  must 
be  an  averment  of  that  fact  and  a  claim  of  recovery  therefor,  as 
well  as  competent  proof  of  the  matters  so  averred.  Therefore, 
where  there  is  no  claim  made  or  theory  advanced  that  the  exist- 
ing conditions  are  the  result  of  the  aggravation  of  a  pre-existing 
impaired  physical  condition,  the  instructions  should  not  contain 
a  reference  to  such  aggravation  from  which  the  jurors  might 
regard  themselves  at  liberty  to  take  that  fact  into  consideration 
as  affecting  the  question  of  damages.*  On  the  other  hand,  when 
a  pre-existing  disability  appears,  or  there  is  testimony  tending 

Existence  and  Nature  of  Ailment.  —  It  S.Stewart  v,   Ripon,   38    Wis.    584. 

is  not  enor  to  refuse  to  charge  that  See  also  Gulf,  etc.,  R.  Co.  v.  Brown,  16 

there  is  no  evidence  of  the  existence  of  Tex.  Civ.  App.  93;    Schwingschlegl  v, 

an  ailment  and  that  the  jury  may  not  Monroe,    113    Mich.    683;    Louisville, 

consider  it  because  not  pleaded,  where  etc.,  R.  Co.  v.  Kingman,  (Ky.  1896)  35 

a  physician  has  been  permitted  to  tes-  S.  W.  Rep.  264. 

tify  as  to  the  existence  of  such  con-  8.  Abtenee  of  Pleading  and  Proot  — 

dition    and     to     explain    its    nature.  While  aggravation  of  an  existing  dis« 

Hunter  v.  Third  Ave.  R.  Co.,  20  Misc.  ease  or  ailment  may  be  shown  in  evi- 

Rep.  (N.  Y.  City  Ct.)  432.  dence,  and  damages  recovered  therefor 

Befoial  of  Inslxaetion  to  IMirogard  Eri*  in  cases  where  the  declaration  is  so 
donoo. —  Where  a  physician  has  testi-  framed  as  to  admit  ef  such  proof,  yet 
fied,  without  objection,  that  the  plaintiflf  if  the  plaintiff  frames  his  declaration 
assured  him  that  he  had  never  suffered  on  the  theory  that  the  particular  ail- 
with  sore  eyes  or  been  injured  in  his  ment  complained  of  was  produced  by 
eves,  a  request  by  the  defendant  to  the  act  alleged,  and  was  the  direct  re- 
direct the  jury  not  to  consider  the  evi-  suit  of  it,  and  the  plaintiff's  proofs  are 
dence  of  symptoms  of  injury  stated  by  based  upon  that  theory,  and  are  repug- 
the  plaintiff  to  his  physician  is  prop-  nant  to  the  theory  of  an  aggravation  of 
erly  refused  as  coming  too  late.  Mis-  an  existing  infirmity,  the  defendant  is 
souri  Pac.  R.  Co.  v,  Mitchell,  75  Tex.  entitled  to  have  the  plaintiff  confined 
77,  41  Am.  &  Eng.  R.  Cas.  224.  in  his  recovery  to  the  scope  of  his  alle- 

1.  McNamara  v,  Clinton ville,  62  Wis.  gation  and  proof.    Thurstin  t/.  Luce, 

207.     See  also  East  Line,  etc.,  R.  Co.  61  Mich.  292.     See  also  Wilkinson  v, 

V,  Rushing,  69  Tex.  306.  Detroit  Steel,   etc..   Works,   73   Mich. 

Aggravation  of  Prior  DJioaie.  —  There  405;  Fuller  t^.  Jackson,  92  Mich.  197; 
is  no  error  in  an  instruction  as  to  the  Hall  v,  Cadillac,  114  Mich.  99. 
aggravation  of  disease  existing  pre vi-  Miilaading  Initmetionf.  —  Where  no 
ous  to  the  alleged  injury,  where  there  aggravation  of  an  existing  disease  was 
is  evidence  of  such  a  previous  diseased  averred,  an  instruction  that  if  the  acci<» 
condition,  although  the  plaintiff  testi-  dent  caused  rheumatism  **  to  central- 
lies  as  to  its  nonexistence.  Gulf,  etc.,  ize,  and  become  located  in  the  hip, 
R.  Co.  V,  Brown,  16  Tex.  Civ.  App.  93.  and  thereby  resulted  in  precipitating 
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to  show  such  disability,  the  plaintiff  is  entitled  to  have  the  jury 
informed  as  to  his  right  to  recover  for  the  aggravation  of  his 
previous  unhealthful  condition.^ 

14.  Self-aggrayation  —  Want  of  Due  Cm  or  Madioal  Attention.  —  Where 
an  injury  is  aggravated  by  failure  to  care  for  it  properly  or  to 
procure  proper  medical  attention,  or  by  the  wrongful  conduct  of 
the  person  injured,  the  right  to  recover  for  the  original  injury 
and  for  the  results  flowing  therefrom  is  not  lost,  but  only  the 
extent  of  the  recovery  is  affected.  Hence  in  a  case  wherein  such 
conditions  have  been  testified  to  the  jury  must  be  informed  as 
to  the  liability  of  the  defendant  for  those  injuries  which  were 
caused  by  the  act  complained  of  and  which  are  separable  from 
the  conditions  resulting  from  the  plaintiff's  failure  to  take  proper 
care  of  himself.* 

and  bringing  about  such  infirmities  and  Eng.  R.  Cas.  524.  And  see  Brown  v, 
disabilities  as  the  plaintiff  claims,  you  Hannibal,  etc.,  R.  Co.,  66  Mo.  588; 
may  then  consider  such  infirmities  and  Gulf,  etc.,  R.  Co.  v,  Reagan,  (Tex. 
disabilities  as  a  direct  result  of  the  ac-  Civ.  App.  1896)  34  S.  W.  Rep.  796. 
cident,  and  uke  them  into  account,"  Assnmptionof  Extant  of  Prior  Infirmity, 
etc.,  is  not  misleading  because  justify-  —  In  Shenandoah  Valley  R.  Co.  v. 
ing  a  recovery  for  an  aggravation  of  Moose,  83  Va.  827,  the  evidence  was 
an  existing  disease,  where  the  jury  is  to  the  effect  that  the  plaintiff  had  been 
further  instructed  that  no  such  recov-  suffering  for  several  months  with 
ery  could  be  had,  and  the  existence  of  chronic  rheumatism  of  the  hip  and  of 
the  rheumatism  prior  to  the  injury  is  the  muscles  and  tissaes  therewith  con- 
denied  by  the  plaintiff.  Grattan  v,  nected,  but  it  also  showed  that  at  the 
Wllliamston,  (Mich.  1898)  74  N.  W.  time  of  the  accident  he  was  nearly 
Rep.  668.  well ;  that  for  some  time  prior  thereto 

Modifioation  of  Instrnotions.  —  Where  he  had  been  going  about,  and  that  the 
the  plaintiff  charged  that  her  injuries  day  before  he  had  been  engaged  in  set- 
were  caused — not  aggravated  —  by  ting  out  and  pruning  fruit  trees  in  his 
the  act  of  the  defendant,  and  the  latter  orchard;  that  he  used  one  crutch  in 
denied  any  injury  of  the  plaintiff  what-  walking  (generally  as  a  staff);  and  that 
ever,  and  it  was  not  the  theory  of  he  was  rapidly  getting  well  when  the 
either  party  that  the  plaintiff  was  physi-  accident  occurred.  The  court  was  re- 
cally  weak  and  infirm  at  the  time  of  quested  to  instruct  the  jurors  that,  al- 
the  injury  and  that  her  condition  was  though  they  believed  from  the  evidence 
aggravated  by  it,  a  requested  charge  that  the  injury  was  inflicted  by  the  de- 
that  "  if  you  find  from  the  evidence  fendant  in  the  manner  alleged,  yet  the 
that  the  troubles  described  in  plaintiff's  plaintiff  was  not  entitled  to  recover  if 
declaration  existed  before,  or  are  the  they  further  believed  from  the  evidence 
direct  results  of  physical  conditions  that  he  was  in  a  feeble  and  infirm  state 
existing  before,  the  time  of  the  alleged  of  health,  such  as  would  have  pre- 
accident.  then,  under  the  declaration  vented  a  prudent  man  from  running 
and  evidence  in  this  case,  plaintiff  can-  the  risk  of  travel,  and  that  but  for  his 
not  recover  for  such  injuries,  or  for  any  diseased  and  helpless  condition  the 
aggravation  of  the  same  produced  by  plaintiff  would  not  have  suffered  the 
the  alleged  accident,  and  your  verdict  injury  so  inflicted  by  the  defendant, 
must  be  for  the  defendant,"  is  properly  It  was  held  that  the  instruction  was 
modified  by  the  rejection  of  that  portion  properly  refused,  because  it  was  mis- 
of  the  charge  as  requested  following  leading  and  assumed  that  the  plaintiff 
the  word  "  injuries  "  and  commencing  was  helplessly  infirm,  and  that  such 
with  "  or."  Phippenz/.  Bay  Cities  Con-  infirmity  was  such  contributory  negli- 
sol.  R.  Co.,  no  Mich.  351.  gence  on  his  part  as  would  bar  a  re- 

1.  Bray  v.  Latham,  81  Ga.  640;  Bal-  covery. 

timore,  etc..  Turnpike  Co.  v.  Cassell,  2.  Chicago,  etc.,  R.  Co.   v.  Meech, 

66  Md.  419;   Owens  v.  Kansas  City,  163  III.  305. 

etc.,   R.  Co.,  95  Mo.  169,  33  Am.  Hi  Initrnetion  at   to   Voglaet   to   Obtain 
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Vatvn  of  VegligtBOt  Sttazding  Baoofirj.  —  To  authorize  the  court  to 
limit  the  plaintiff's  recovery  because  of  his  misconduct,  negli- 
gence, or  the  like,  the  testimony  must  tend  to  show  that  it  was 
wilful,  or  at  least  that  there  was  such  a  disregard  of  the  duty  of 
properly  caring  for  and  endeavoring  to  be  cured  of  the  hurts  or 
injuries  as  amounted  to  negligence  which  contributed  to  the 
effects  by  retarding  or  preventing  a  recovery.  ^ 

MadioalAtUntton.  —  An  instruction  that  found  that  the  injury  was  increased 
the  jury,  in  arriving  at  a  conclusion  as  through  lack  of  medical  attention  and 
to  whether  the  plaintiff  was  entitled  to  proper  care  on  the  part  of  the  plaintiff, 
any  damages,  should  take  into  consid-  Cameron  v.  Vandergriff,  53  Ark.  381. 
eration  any  evidence  tending  to  prove  Death  of  Minor  Pending  Action.  —  In 
that  he  would  have  recovered  in  a  Bradford  v.  Downs,  126  Pa.  St.  622. 
short  time  if  he  had  received  the  atten-  the  action  was  originally  brought  by  a 
tion  of  a  physician  immediately  after  parent  for  the  loss  of  the  services  of 
the  injury  is  properly  refused  for  the  his  minor  son,  and  pending  the  action 
reason  that  the  plaintiff's  neglect  to  the  minor  died,  and  an  amended  dec- 
attend  to  his  injuries  bore  only  on  the  laration  was  filed,  averring  the  death, 
extent  of  his  recovery,  and  not  on  his  and  claiming  for  loss  of  services  by 
right  to  recover.  Taylor  z^.  Springfield,  reason  thereof ,  as  a  result  of  the  in- 
61  Mo.  App.  263.  jury.     It  was  held  that  the  trial  court 

OiM  Instrnetioii  Batoring  to  Othtn. —  properly  refused  to  instruct  the  jury 

Where  other  instructions  given  fairly  that  '*  if  the  jury    believe  the    child 

and  fully  set  out  the  facts  which  it  is  alleged  to  have  been  injured  did  not 

necessary  should  have  existed  to  con-  have  such  care,  attention,  and  medical 

stitute  the  cause  of  action,  a  further  treatment  as  a  prudent  person  would 

instruction     that    if    *'  the    plaintiff,  bestow  upon  a  child  so  injured,  then 

under  the  instructions  herein,  became  the  plaintiff  is  guilty  of  negligence,  and 

vested  with  a  cause  of  action  "  at  the  your  verdict  must  be  for  the  defend- 

time    of    the    alleged    accident,    **  no  ant,"  because  a  lack  of  proper  treat- 

*    *    *    subsequent    aggravation,    if  ment  would  have  been  no  answer  to 

any,  of  her  said  injuries  can  take  away  the    claim    for    the    original    injury, 

plaintiff's  cause  of  action  or  authorize  though  it  might  have  been  as  to  the 

a  verdict  against  plaintiff,"  is  not  open  claim  for  the  death, 

to  the  objection  that  it  submits  to  the  1.  Rock  Island  v.  Cuinely,  126  111. 

jury  the  legal  question  as  to  whether  408,  affirming  26  111.  App.  173. 

she  had  a  cause  of  action.     Davenport  Degree  of  Care  Inemnbent  on  PlaintiC 

V.  Hannibal,  108  Mo.  471.  —  An  instruction  that  the  plaintiff  is 

Ereludlng  Proper  Elements  of  Dama^.  unqualifiedly  bound  to  engage  medical 
—  An  instruction  that  if  after  the  in-  aid  and  attention  for  such  length  of 
jury  the  "  plaintiff  refused  or  failed  to  time  as  his  injuries  make  necessary  is 
take  proper  care  of  said  limb  by  in-  erroneous,  because  it  requires  the 
attention  or  ignorance  or  for  want  of  plaintiff  to  exercise  greater  care  in 
proper  medical  attention,  and  that,  in  mitigating  the  consequences  of  the  in- 
consequence of  said  negligence,  in-  jury  already  inflicted  than  the  law  re- 
attention,  or  want  of  proper  care,  said  quires  in  the  first  instance  to  avoid  the 
limb  has  become  greatly  injured,  but  injury.  Vallo  v,  U.  S.  Express  Co., 
which  under  proper  care  could  have  147  Pa.  St.  404. 

been,  or  can  now  be,  saved  and  ren-  Test  aa  to  Degree  of  Care  Beqnlred.  -^ 

dered  as  strong  and  useful  as  before  Where  the  defendant  introduced  evi- 

the   breaking    of    said  leg,    then    the  dence  that  the  plaintiff  went  out  too 

measure  of  damages  in  this  case  would  soon   after  being  injured,  on  a  cold 

be  the  loss  of  time  from  his  business  stormy  day,  and  thereby  aggravated 

or  employment,  during  plaintiff's  ill-  her  trouble,   an   instruction   that    the 

ness,  and  expenses  incurred  for  medi-  question  of  her  negligence  in  going  out 

cal  services,"  is  erroneous  because  it  so  soon  depended  upon  whether  she 

excludes  the  element  of  impaired  phys-  felt  that  she  was  fairly  urged  to  go  out 

ical  ability  or  of  pain   and  suffering  in  pursuit  of  business,  and  felt  that  in 

unavoidably  incurred,  if  it  should  be  so  doing  she  was  not  guilty  of  any 
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ETidenM  Demanding  Instruction  in  Bahnlf  of  Defendant.  —  Where  the  evi- 
dence shows  or  tends  to  show  that  existing  conditions  might 
have  resulted  from  the  imprudence  or  negligent  conduct  of  the 
plaintiff,  the  defendant  is  entitled  to  an  instruction  which  will 
fairly  present  the  question  thus  raised,  and  the  failure  of  the  court 
to  give  such  an  instruction  in  a  proper  case  is  erroneous.^ 


want  of  care  and    caution,   correctly  master  any  damages  on  account  of  the 

submitted  the  true  test  as  the  degree  aggravation  of  his  injuries  caused  by 

of  care  which  the  plaintiff  should  have  his  own  failure  to  exercise  reasonable 

exercised.     Hope  v.  Troy,  etc.,  R.  Co.,  care.*'      Throckmorton    v,    Missouri, 

40  Hun  (N.  Y.)  438,  affirmed  without  etc.,  R.  Co.,  14  Tex.  Civ.  A  pp.  222. 

opinion  no  N.  Y.  643.  Inne  Kot  Baised  by  Pleadings.  —  It  is 

Inacoeisibility   to    Snrgeon.  —  Where  proper  to  refuse  an  instruction  to  the 

the  testimony  indicates  reasonable  care  effect   that  '*  it   was   the  duty  of   the 

on  the  part  of  the  plaintiff  in  securing  plaintiff  to  use  ordinary  care  and  pru- 

proper  treatment,  and  that  a  dangerous  dence  in  following  the  directions  of  his 

operation  would  probably  have  resulted  physicians,  and  that  he  could  recover 

in  a  radical  cure  of  the  injury,  but  that  no  damages  for  any  injury  so  far  as  the 

a   person  competent  to  perform  such  same  has  been   aggravated  or   made 

operation  was  inaccessible  to  the  plain-  permanent  by  his  failure  to  obey  the 

tiff,  it  is  proper  to  refuse  to  submit  to  reasonable    directions    of    his    physi- 

the  jury  whether  after  receiving  the  cians,"  where  no  issue  respecting  the 

injuries  the  plaintiff  used  reasonable  question  was  raised  by  the  pleadings, 

care   in   procuring   proper    treatment.  Central    Pass.    R.   Co.   v.    Rose,   (Ky. 

Missouri,  etc.,  R.  Co.  v.  Hannig,  (Tex.  1893)  22  S.  W.  Rep.  745,  15  Ky.  L.  Rep. 

Civ.  App.  1897)41  S.  W.  Rep.  196,  re-  209. 

versed  on  other  grounds,  91  Tex.  347.  Qnettion    Whether    Plaintiff    Iignred 

Kegligenoe of  Attendants.  —  In  Pollock  Himself.  —  Where  there  was  evidence 

V.  Brooklyn,  etc.,  R.  Co.,  (Supreme  Ct.)  that  the  plaintiff,  who  had  been  injured 

39  N.  Y.  St.  Rep.  568,  ajfirmed  without  by  the  explosion  of  a  car  heater,  as- 

opinion  133  N.  Y.  624,  it  appeared  that  sisted  in  lifting  a  wheel,  and  in  remov- 

at  the  time  of  the  casualty  the  plaintiff  ing  another  wounded  passenger  to  a 

was  pregnant,  that  there  was  a  prema-  carriage,  and  helped  him  after  he  had 

turebirth,  that  the  plaintiff  was  attacked  arrived  at  his  destination,  it  was  held 

with  puerperal  peritonitis  and  was  criti-  error  to  refuse  to  include  in  the  instruc- 

cally  ill  for  several  weeks,  and   that  tion  a  charge  that  the  plaintiff  could 

such  illness  as  followed  the  miscarriage  not  recover  for  injuries  possibly  in- 

might  have  been  caused  by  other  agen-  flicted    upon    himself    in    lifting    the 

ctes;  but  there  was  nothing  to  show  wounded   passenger  from   a  carriage 

that  any  such  agency  existed.     It  was  and  from  the  carriage  upstairs  to  the 

held  that  the  court  properly  refused  to  hotel  to  which  he  was  taken,  the  court 

give  an  instruction  that  if  the  perito-  saying:    "  We  do  not  say   that    evi- 

nitis  was  caused  by  the  negligence  of  dence  failed  to  show  that  plaintiff  was 

the  physfcians  or  nurse  or  as  a  con-  injured  by  the  explosion,  which  may 

sequence  of  the  plaintiff's  own   poor  account  for  all  his  symptoms  of  nerv- 

health,  she  could  not  recover  for  any  ous  disease,  neurosis,  and  his  conse- 

injury  caused  thereby.  quent  debility  and  bad  health;  but  we 

1.  Where  the  ETidenee  Clearly  Presents  do  say  that  the  court,  having  under- 

an  Isfoe  as  to  whether  or  not  the  sick-  taken  to  particularize  the  other  causes 

ness  from  which  the  plaintiff  suffered  which  may  have  produced  that  condi- 

after  the  injury  was  the  result  of  the  tion,    should    have    included    all    the 

injury  itself  or  was  caused  by  his  own  causes    included    by    the    testimony, 

imprudence,   it  is    proper  to  instruct  The  omission  of  the  lifting  of  Huff 

that  **  if,  after  the  servant  has  received  after  the  explosion,  and  his  exertions 

such  injury,  he  fails  to  exercise  reason-  to  assist  the  wounded  man,  was,  under 

able  care  for  himself,  and  by  reason  the    circumstances,  equivalent  to  ex- 

thereof  aggravates  his  own  injury,  and  eluding  that  cause  from  the  considera- 

causes  the  same  to  be  more  serious  in  tion  of  the  jury  (restricting  them  to  the 

its  results,  he  cannot  recover  of  the  consideration   of  the  causes  enumer- 
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Olili«eatni  that  Xiitnutttni  Ird  Tdo  eesiral. -^  Where  the  jury  has 
been  fairly  instructed  upon  the  question  of  the  aggravation  of 
the  injuries  by  the  plaintiff  and  as  to  the  consequent  limitation 
of  the  right  of  recovery,  so  that  the  instructions  as  a  whole 
correctly  present  the  issue  and  inform  the  jurors  of  their  duty, 
complaints  of  the  general  character  of  the  instructions  are  unavail- 
able,* and  the  refusal  to  give  specific  instructions  on  the  subject 
may  be  disregarded.* 

16.  Iigury  Vnoonnected  with  Aoddent  —  Where  questions  arise 
as  to  whether  or  not  particular  injuries  were  caused  by  a  speci- 
fied occurrence,  or  resulted  therefrom,  or  it  appears  from  the 
evidence  that  the  injuries  or  conditions  for  which  a  recovery  is 
sought  might  have  been  caused  in  some  other  manner  or  might 
have  resulted  from  some  other  agency  than  that  claimed,  it  is 
the  duty  of  the  court  in  instructing  the  jurors  to  exclude  from 
their  consideration  evidence  as  to  injuries  not  shown  to  have 
been  caused  by  the  act  of  the  defendant,  and  to  inform  them  that 

ated  in  the  charge),  about  which  there  given  was  the  law  of  the  case;  that  it 

was  some  testimony  that  may  have  in-  limited   the  inquiry  of   the  appellate 

fluenced  the  jury.     We  do  not  intend  court  to  the  subject  as  presented,  and 

to  intimate  that  it,  with  all  the  exer-  prevented  an  inquiry  as  to  whether  the 

tions  of  plaintiff  after  the  explosion,  plaintiff  was  negligent  in  the  use  of  the 

would  have  been  sufficient  to  induce  limb  after  the  injury.    Troxel  v.  Vin- 

the  conclusion  of  the  jury  that  they  ton,  77  Iowa  go. 

caused  plaintiff's  injuries,  or  any  part  1.  Generality.  —  In     Klutts     v.     St. 

of  them,  but  that  phase  of  the  case  Louis,  etc.,  R.  Co.,  75  Mo.  642,  11  Am. 

should   have  been  fully  presented  to  &  Eng.   R.  Cas.  639,  the  jurors  were 

the    jury   without    the    omission    no-  instructed   that  although  the  plaintiff 

ticed."     Missouri,  etc.,  R.  Co.  v.  Sim-  might  not  have  employed  a  skilful  sur- 

mons,  12  Tex.  Civ.  App.  500.  geon  to  attend  him,  still,  if  they  be- 

JSwb  of  Intozioaats.  —  Where  the  plain-  lieved  that  he  *'  exercised  such  care 
tiff  testilied  that  he  was  a  habitual  and  attention  in  regard  to  his  case  as  a 
drinker  of  intoxicating  liquors,  that  he  prudent  man  would  under  his  particu- 
continued  the  practice  after  the  injury,  lar  circumstances  and  situation  have 
and  once  or  twice  since  the  injury  was  done,"  they  should  find  for  him.  In 
slightly  intoxicated,  and  there  was  other  instructions  the  jurors  were  told 
medical  testimony  pro  and  con  as  to  in  detail  what  facts  within  the  range  of 
the  effect  of  such  drinking  on  restora-  the  evidence,  if  found,  would  consti- 
tion  to  health,  there  was  no  error  in  tute  contributory  negligence  and  pre- 
instruciing  the  jury  that  if  the  plaintiff  vent  the  plaintiff's  recovery.  It  was 
conducted  himself  imprudently,  by  im-  held  that  the  instruction  quoted, 
prudently  drinking,  thereby  increasing  though  general,  was  not  misleading, 
the  trouble  and  difficulty  of  being  and  that,  taking  the  instructions  to- 
cured^  he  must  take  the  consequences,  gether,  the  question  of  negligence  was 
and  could  not  charge  the  defendant  fairly  presented  to  the  jury, 
therewith.  Boggess  v.  Metropolitan  Ezolnsion  by  Implioation.  —  An  in- 
St.  R.  Co.,  118  Mo.  335.  struction  which  impliedly  excludes  a 

FktilnretoSzeept.  —  Where  an  instruc-  recovery   for  damages  caused   by  the 

tion  called  the  attention  of  the  jurv  to  negligence  or  imprudence  of  the  plain- 

the  injuries  resulting  from  a  fall  sub-  tiff  after  the  injury  is  sufficient.     If  a 

sequent  to  the  accident,  but  not  to  in-  more  specific  instruction  is  desired  it 

juries  resulting  from  an  improper  use  should   be  requested.     Weisenberg  v. 

of  the  injured  limb  after  the  accident.  Appleton,  26  Wis.  56. 

and  the  instruction  was  not  excepted  8.  Oliver  v.  La  Valle,  36  Wis.  592; 

to,  and  no  other  was  asked  on  the  sub-  Alexander  v.  Richmond,  etc.,   R.  Co., 

ject,  it  was  held  that  the  instruction  112  N.  Car.  720. 
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in  determining  the  liability  of  the  defendant  they  shall  consider 
only  such  injuries  or  physical  conditions  as  are  traceable  to  such 
act ;  ^  that  is,  such  conditions  as  are  the  actual  and  direct  result 

of  the  injury,  or  the  natural  and  necessary  consequence  thereof.* 

1.  Texas  Cent.  R.  Co.  v.  Stuart,  i  was  claimed  by  the  plaintiff  to  have  re- 

Tex.  Civ.  App.  642;  Hamilton  v.  Great  suited  from  the  injury)  was  not  the  im« 

Fails  St.  R.  Co.,  17  Mont.  334.  mediate  result  of  the  injury,  it  might 

Exdusion  of  Teittmony.  —  There  is  no  nevertheless  be  regarded  by  the  jury 

error  in  refusing  to  exclude  from  the  as  part  of  the  injury  itself,  where  no 

jury  expert  testimony  as  to  the  physi-  improper  treatment  was  charged,  and 

cal  condition  of  the  plaintiff  a  short  it  was  conceded  that  such  conditions, 

time  before  the  trial,  and  the  opinion  if  not  the  necessary  and  usual  result, 

of  the  witness  as  to  whether  or  not  her  frequently  developed    in    cases    of   a 

condition    was    due    to  the  accident,  similar  nature.     Dickson  v,  Hollister, 

where  the  testimony  was  to  the  effect  123  Pa.  St.  421. 

that  a  surgical  operation   subsequent  Cause  of  Miioarriago.  —  In  Botkin  v, 

to  the  injury  had   had   no  effect  on  Cassady,  106  Iowa  334,  an  action  to  re- 

her  condition.    O'Brien    v.  Brooklyn  cover  for  an   impaired  physical    and 

Heights  R.  Co.,  55  N.  Y.  Supp.  217,  36  mental    condition,    resulting    among 

N.  Y.  App.  Div.  636.  other  things  in  a  miscarriage,  as  the 

BaAiial  of  Furthar  Instmotioiis.  —  In  consequence  of  threats   made  by  the 

Texas  Trunk   R.   Co.  v.  Johnson,  75  defendant,  there  was  evidence  that  in 

Tex.  158,  the  evidence  tended  to  show  addition  to  the  cause  assigned  the  mis- 

that  the  injuries  complained  of  might  carriage    might    have    resulted    from 

have  been  received  by  a  subsequent  uremia  or  some  other  cause,  or  that  a 

fall  from  a  wagon,  and  the  charge  of  former  miscarriage  might   predispose 

the  court  clearly  instructed  the  jurors  to  or  cause  it.     It  was  held  error  to 

that  they  should  take  into  considera-  refuse  to  instruct  that  *' if  you  find  that 

tion  only  such  injuries  as  were  caused  the  plaintiff  was  suffering  from  uremia 

by  the  act  of  the  defendant.    There  atthe  time  of  her  miscarriage,     *    *    ♦ 

was  held  10  be  no  ground  of  complaint  and  you  further  find  that  such  uremia 

on  the  part  of  the  defendant  that  fur-  brought  on,  occasioned,  and  was  the 

ther  instructions  on   that   point  were  cause  of  the  plaintiff's  miscarriage  or 

refused.  other  injuries  complained  of,  and  that 

8.  Aetoal    and    Direet   Besnlt.  —  The  such   miscarriage  and  other   injuries 

character  and  the  extent  of  the  injury  complained  of  would  have  happened 

are  fixed  by  its  results;  hence  there  is  had  plaintiff  not  had  the  interview  [at 

no  error  in  charging  that  *'  should  an  which  the  alleged  threats  were  made], 

injury  proximately  result  to  a  passen-  •    *    ♦    then  you  should  find  for  the 

ger  from  the  negligence  of  a  railway  defendant,"    and    to  fail   to  give  an 

company,    its    agents    or    employees,  equivalent  instruction, 

then  such  company  is  responsible  in  Lumbago.  —  Where     the     testimony 

damages  for  the  actual  and  direct  re-  tends  to  show  that  the  plaintiff  was 

suits  of  such  injury,"  instead  of  in-  suffering  from  lumbago  of  long  stand- 

structing  that  the  defendant  is  respon-  ing,  and  that  this  disease  was  the  cause 

sible  for  injuries  sustained  which  were  of  his  ill  health,  and  not  the  injury 

the  direct  and  natural  results  of  the  alleged  to  have  been  suffered  on  the 

negligence  com  plained  of.     Texas  Pac.  defendant's  train,  it  is  error  for  the 

R.  Co.  V.  Davidson,  3  Tex.  Civ.  App.  court  to  refrain  entirely  from  alluding 

542.  to  such  testimony  in  its  charge.     Her- 

Utorine    Troubles.  —  In     Holmes    v.  stine  v,  Lehigh  Valley  R.  Co.,  151  Pa. 

Fond  du    Lac,  42  Wis.   282,   wherein  St.  244. 

there   was  evidence  of  womb  trouble  Injury  to  Eyas.  —  Where  a  physician 

existing  after  the  accident,  it  was  held  testifies  that  by  reason  of  a  rupture 

proper  to    charge    the  jury  that    the  produced  by  the  injury  the  plaintiff  be- 

trouble  must  have  followed  as  a  natu-  came   unable  to  labor   and    take  his 

ral  and  legitimate  effect  of  the  injury,  usual  bodily  exercise,  and  for  that  rea- 

otherwise  there  could  be  no  recovery,  son  his  system  depreciated  and  bis  eyes 

Xrysipelai.  —  It  is  proper  to  instruct  suffered  for  want  of  proper  nutrition, 

the  jury  that  even  if  erysipelas  (which  and  the  plaintiff  himself  testifies  that 
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Conditioiit  BlistlBg  Prior  to  AooUont.  —  Where  existing  conditions  are 
alleged  to  have  been  produced  by  or  to  have  resulted  from  a 
designated  accident  or  occurrence,  and  it  is  claimed,  and  the 
proof  shows  or  tends  to  show,  that  such  conditions  existed  prior 
to  the  time  so  designated,  the  jurors  should  be  instructed  that  if 
they  so  find  there  can  be  no  recovery.* 

16.  Exemplary  Damagei.  —  Where  the  circumstances  are  such 
as  to  have  the  effect  of  aggravating  the  damages,  and  the  ques- 
tion arises  whether  the  plaintiff  is  entitled  to  exemplary  damages, 
the  jurors  should  not  be  left  to  determine  them  for  themselves, 
but  the  aggravating  circumstances  should  be  pointed  out  by 
proper  instructions.^ 

he  suffered  from  his  eyes  from  the  day  (questions  was  whether  or  not  the  plaln- 

of  the  Injury,  and  that  the  trouble  was  tiff  was  put  off  the  train   in  a  rude 

caused   by  the  accident   in   question,  or  insolent  manner.     The  complaint 

there  is  no  impropriety  in  submitting  stated  that  the  plaintiff  was  '*  forced  *' 

the  injury  to  the  eves  as  an  element  of  off  the  train,  that  he  was  '*  put  off/* 

damage,  and  in  refusing  to  charge  that  and  that  he  was  **  ejected/*  while  the 

such  injury  and  damage  were  too  re-  answer    averred    that    the    conductor 

mote.     Missouri,  etc.,  R.  Co.  v.  Han-  committed    no    violence    toward     the 

nig,   (Tex.  Civ.  A  pp.   1899)  49  S.  W.  plaintiff,   and   that  he    left    the   train 

Rep.  117.  *•  without  being  ejected,**   and   there 

1.  Paxalyiif  and  EpUepsy. —  In  Wil-  was  evidence  on  the  part  of  the  plain- 
kinson  v.  Detroit  Steel,  etc.,  Works,  73  tiff,  which  was  contradicted  by  the  de- 
Mich.  405,  the  declaration  alleged  that  fendant,  that  the  plaintiff  was  rudely 
fits  and  paralysis  resulted  from  the  in-  pushed  by  the  conductor  when  getting 
jury.  Evidence  was  introduced  by  the  off  the  train.  An  instruction  allowing 
defendant  that  the  plaintiff  had  suffered  the  jury  to  assess  punitive  damages 
from  fits  since  his  infancy,  that  he  was  held  unobjectionable,  the  court 
walked  lame,  and  dragged  his  left  foot  saying:  "  When,  therefore,  we  have 
noticeably,  that  his  left  side  appeared  reached  the  conclusion  that  the  com- 
to  be  weaker  than  the  other,  and  that  plaint  stated  a  cause  of  action  upon 
he  carried  his  left  hand  in  a  peculiar  which  the  plaintiff  could  recover  actual 
manner,  the  theory  of  the  defendant  damages,  if  there  was  some  doubt  or 
being  that  the  fits  and  paralysis  were  room  for  discussion  as  to  the  true 
not  the  result  of  the  accident,  nor  meaning  of  the  complaint  considered 
caused  thereby.  It  was  held  that  it  alone,  but  the  denial  was  so  expressed 
was  error  to  refuse  an  instruction  that  in  the  answer  as  to  prove  that  the  alle- 
if  the  jury  believed  that  the  plaintiff*s  gations  of  the  complaint  were  con- 
condition  as  to  paralysis  and  epilepsy  strued  by  the  defendant  to  imply  a 
existed  before  the  injury  he  could  not  charge  of  rudeness,  and  therefore  de- 
recover  for  them,  nor  for  any  aggrava-  nied,  the  doctrine  of  aider  would 
tion  of  them  produced  by  the  acci-  apply,  and  the  right  to  recover  puni- 
dent  tive    damages    for    the    rudeness,    if 

BnAeiaiiey  of  Instrnotioii.  —  An  in-  proven,  would  be  established.*' 
struction  which  fairly  tells  the  jury  An  instruction  that  '*  if  the  jury  be- 
that  if  a  certain  physical  condition  ex-  lieve  from  the  evidence  that  the  as- 
isted  prior  to  the  injury  the  plaintiff  sault  in  the  declaration  mentioned  was 
could  not  recover  as  much  as  if  it  was  committed  by  the  defendant,  the  plain- 
occasioned  at  the  time  of  the  injury  is  tiff  is  only  entitled  to  compensation  for 
sufficient.  Hamilton  v.  Great  Falls  St.  such  injuries  as  he  may  have  shown 
R.  Co.,  17  Mont.  334.  from  the  evidence  were  caused  by  the 

8.  Parsons  v.  Missouri  Pac.  R.  Co.,  said  assault;  they  will  not  award  puni- 

94   Mo.   286.      See  also    Ragsdale    v.  tive,   vindictive,   or    exemplary  dam- 

£zell,  (Ky.  1899)  49  S.  W.  Rep.  775.  ages,**  was  properly  refused,  because 

iBitniotioii  Authoriiing  PnnitiTe  Dam*  it  did  not  propound  the  law  correctly, 

aget.  —  In  Knowles  v.  Norfolk  South-  and  was  misleading.     Beck  v,  Thomp- 

ern  R.  Co.,  102  N.  Car.  59,  one  of  the  son,  31  W.  Va.  459. 
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17.  Pain  and  Soffering  Endured.  —  Where  the  complaint  or  cor- 
responding pleading  alleges  pain  and  suffering  as  one  of  the  ele- 
ments of  damages,  or  sets  out  facts  from  which  it  may  be  deduced 
that  pain  and  suffering  necessarily  followed  the  injury,  and  there 
is  evidence  tending  to  support  the  complaint,  the  court  is  justi- 
fied in  charging  the  jurors  that  they  have  a  right  to  regard  those 
elements  in  determining  the  amount  of  compensation  to  which 
the  plaintiff  is  entitled.^ 

ZzampUrj  Baautges  Kot  Warranted. —  the  jurjr  may  take  into  consideration 

The  purois  should  not  be  instructed  to  the  plaintiff's   suffering  in   body  and 

consider,  in  estimating  the  damages,  mind,  resulting  from  his  injuries,  does 

the    aggravating    circumstances  they  not  authorize  a  recovery  for  injury  to 

may  find  in  the  case,  where  the  case  is  mind,  but  only   for  mental  suffering 

not  one  warranting  vindictive  or  ex-  caused  by  and  inseparable  from  physi- 

emplary     damages.      Stoher     v,     St.  cal  pain,  for  which  no  special  damages 

Louis,  etc.,  R.  Co.,  91  Mo.  509, 31  Am.  need    be  alleged.      Western   Brewery 

&  Eng.  R.  Cas.  22^.  Co.  v.  Meredith.  166  III.  306.     See  also 

1,  Illinois,  —  Chicago,  etc.,    R.    Co.  Comaskey  v.  Northern  Pac.  R.  Co..  3 

V.  Warner,  108  111.  538;  Western  Brew-  N.  Dak.  276. 

ery  Co.  v,  Meredith,  166  111.  306;  West  An  Instructioii  Ignoring  Mental  SofliBr* 

Chicago  St.  R.  Co.  v.  Lups,  74  III.  App.  ing  as  an  element  of  damage  is  prop- 

420;  Hannibal,  etc.,  R.  Co.  v.  Martin,  erly  refused.     Louisville,  etc.,   R.  Co. 

Ill  111.  219;   Chicago,   etc.,  R.  Co.  r.  v.  Hunter,  10  Ky.  L.  Rep.  871. 

Warner.  108  111.  538.  Failnre  to  Allege  Mental  BnffiBrin^.  — 

Iowa,  —  Morris  v,  Chicago,  etc.,  R.  It  is  not  erroneous  to  instruct  ibe  jury 

Co.,  45  Iowa  29.  that    the    plaintiff     may    recover    for 

Maim,  —  Mason  v.  Ellsworth,  32  Me.  mental  and  physical  suffering  which 

371:  Verrill  v,  Minot,  31  Me.  299.  he  endured,  or  might  endure,  from  the 

Maryland,  —  Baltimore,  etc.,  R.  Co.  injury,  though  the  complaint  is  silent 

V,  Kean,  65  Md.  394.  as  to  mental  suffering,  but  alleges  that 

Montana,  —  Hamilton  v.  Great  Falls  the  injury  complained  of  resulted  in  a 

St.  R.  Co.,  17  Mont.  334.  deformity    which   must    of    necessity 

Nebraska,  —  American  Water- Works  have  produced  both  physical  pain  and 

Co.  V,  Dougherty,  37  Neb.  373.  mental  anguish.     Central  R.,  etc.,  Co. 

Texas,  —  Baldridge,  etc..  Bridge  Co.  v.  Lanier,  83  Ga.  587.     See  also  Schmitz 

V,  Cartrett,  75  Tex.  628.  v.  St.  Louis,  etc.,  R.  Co.,  119  Mo.  256; 

Utah,  —  Giblin  v.  Mclntyre.  2  Utah  Caldwell  v.  Central  Park.  etc..  R.  Co., 

384.  7  Misc.  Rep.  (N.  Y.  C.  PI.)  67;  Wright 

Wisconsin,  —  Reinke  v,  Bentley,  90  v,  Compton,  53  Ind.  337. 

Wis.  457;    Stewart  v.   Ripon,  38  Wis.  Use  0/  Crutches, — It  is  proper  to  ad- 

584.  mit  proof  of  and  to  authorize  the  jury 

United  States,  —  Kennon  v.  Gilmer,  to  consider  the  shame  and  mortification 

131  U.  S.  22;  Robertson  v,  Cornelson,  suffered    by  the  plaintiff   from  being 

34  Fed.  Rep.  716.  compelled  to  use  crutches  or  a  crutch 

See  also  Wilson  v.  Wheeling,  19  W.  and  cane,  though  no  special  allegation 

Va.  325;  Riley  v.  West  Virginia  Cent.,  relative  thereto  is  contained  in  the  com- 

ctc,  R.  Co.,  27  W.  Va.    145;  Seger  v,  plaint.     Beath  v.  Rapid  R.  Co.,  (Mich. 

Barkhamsted,  22  Conn.  298;    Masters  1899)  78  N.  W.  Rep.  537. 

V.  Warren,  27  Conn.  293:  Fairchild  t'.  Bni&cienoj    of   Petition. — A   petition 

California  Stage  Co..  13  Cal.  599.  alleging   that   the    injuries  "  induced 

Disregarding  Eridenee.  —  An  instruc-  great  suffering,  permanent  ill  health, 

tion  permitting  the  assessment  of  such  and  physical  weakness  '*  is  sufficient 

damages  as  will  compensate  for  the  in-  to  justify  a  charge  as  to  the  right  of  the 

jury,  pain,  and  suffering  is  not  open  to  plaintiff  to    recover  for  physical  and 

the  objection  that  it  allows  the  jury  to  mental    inability    or    weakness    occa- 

award  damages  without  regard  to  the  sioned  by  the  injuries.     Gulf,  etc.,  R. 

evidence.     Springfield  Consol.  R.  Co.  Co.  v,  Silliphant,  70  Tex,  623. 

V,  Hoeffner.  175  III.  634.  Abeenoe  of  Eyidenee  —  Phy^oal  %oSitt* 

Injury  to  Mind.  —  An  instruction  that  ing.  —  Where  a  petition  for  damages  on 
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SofgMting  Price.  —  It  has  been  decided,  however,  that  instruc- 
tions which  suggest  the  idea  of  price  to  be  paid  as  an  approxi- 
mation to  the  money  value  of  suflFering  are  improper.* 

Pwrii,  Ftight,  and  Other  Mental  ifBNts.  —  But  in  connection  with  ele- 
ments of  damage  as  to  which  there  is  an  undoubted  right  of 
recovery,  as  a  rule  there  is  no  impropriety  in  allowing  the  jury  to 
take  into  consideration  peril,  fright,  apprehension,  and  like  men- 
tal effects,  where  it  is  apparent  that  the  jurors  could  not  have 
concluded  from  the  charge  given  that  they  were  authorized  to 
award  damages  for  such  matters  as  separate  elements  of  damage.* 

account  of  negligent  delay  in  deliver-  extent  an  object  of  curiosity,  and  to 

ing  a  telegraphic  message  claims  for  the  thoughtless  and  unfeeling  an  object 

both  mental  and  physical  suffering,  it  of    ridicule."      See    also     Wilson    v, 

is  error  to  instruct  that  the  jury  may  Young,  31  Wis.  574;    Craker  v,   Chi- 

assess  damap^es  for  physical  suffering  cago,  etc.,  R.  Co.,  36  Wis.  677;  Power 

where  there  IS  no  evidence  of  any  such  v,    Harlow,   57   Mich.    107;    The  Ori- 

suffering.     Western  Union  Tel.  Co.  v.  flamme,  3  Sawv.  (U.  S.)  397;  Western, 

Drake,  (Tex.  Civ.  App.  1895)  29  S.  W.  etc.,  R.  Co.  v.  Young.  81  Ga.  397. 

Rep.  919.  1.  Compensatioii  for  Pain  and  Snfbring. 

Brokan  Bones.  —  Proof  that  the  plain-  —  In  Baker  v.  Pennsylvania  Co.,  142 

tiff's  leg  was  broken  and  that  he  con-  Pa.  St.  503,  the  jury  was  first  told  that 

tinned  to  suffer  from  pains  in  his  head  *'  it    is  of  course    difficult  to  give  a 

will  warrant  an  instruction  that  he  is  money   value  to  pain   and   suffering, 

entitled  to  recover  for  pain  and  suffer-  No  person  would   voluntarily   endure 

ing.     Wilson  v,  Pennsylvania  R.  Co.,  such  pain  and  suffering  as  it  is  proven 

132  Pa.  St.  27.      See  also  Baldridge,  Mrs.  Baker  endured,  for  any  amount  of 

etc..   Bridge  Co.  r.  Cartrett,  75  Tex.  money."     It  was  held  erroneous  to  in- 

628.  struct  further  that  if  the  jurors  found 

Evidonoe  of  I^jnry  to  tho  PlaintiiPi  for  the  plaintiff,  they  should  **  fix  some 

l^ino,    nervous    system,   and    p^eneral  sum  which  would  be  a  compensation 

health  will  authorize  an  instruction  that  for  this  pain  and  suffering.*' 

the  jury  may  consider  mental  suffering  Adequacy  of  Beoomponso  &  Money.  —  In 

as  an  element  of  damage.     Galveston,  Morgan  v.  Southern  Pac.  Co.,  95  Cal. 

etc.,  R.  Co.  V,  Thomsberrv,  (Tex.  1891)  501,  the  jury  was  instructed  as  follows: 

17  S.  W.  Rep.  521.     See  also  Reinke  v.  "  Money  is  an  inadequate  recompense 

Bentley.  90  Wis.  457;  Stewart  t^.  Ripon,  for  pain;  but  as  the  law  can  afford  no 

38  Wis.  584.  other  redress,  it  aids  the  sufferer  to  ob- 

" MortUloation  and  Angrdihof  ICind."  tain  this  in  such  measure  as  a  jury, 

—  In  Heddles  v,  Chicago,  etc.,  R.  Co.,  dispassionately  considering  all  the  cir- 

77    Wis.    228,    an    instruction    which  cumstances    of    the  case,    will  allow; 

authorized  among  other  things  recov-  and  whether  the  injury  is  the  rebult  of 

ery  "  for  the  mortification  and  anguish  negligence  or  direct  personal  violence, 

of  mind  which  he  [the  plaintiff]  has  the   resulting  pain   is  an  element  of 

suffered  and  will  in  the  future  suffer,  damage  to  be  compensated.     In  other 

by  reason  of  the  mutilation  of  his  body  words,  it  is  an  element  of  compensa- 

and  the  fact  that  he  ma^  become  an  tory  damage.'*     It  was  held  that  the- 

object  of  curiosity  or  ridicule  among  use  of  the  words  *'  money  is  an  inade- 

his  fellows,"   was  excepted  to  on  the  quate  recompense  for  pain,**  while  im- 

ground  that  the  words  conveyed  to  the  proper,  would  not  require  reversal,  it 

jury  an  idea  different  from  that  con-  being  improbable  from  the  whole  in- 

veyed  by  the  words  '*  mental  pain  and  struction  that  any  prejudice  resulted, 

suffering  *'  which  resulted  from  the  in-  2.  Poril  in  Addition  to  Safbring.  —  An 

jury,  but  there  was  held  to  have  been  instruction  that  in  assessing  damages 

no  error,  the  court  saying:  "  There  can  the  jury  should  take  into  account  the 

be  no  doubt  that  the  loss  of  the  plain-  peril,  it  any  there  was,  to  the  plaintiff's 

tiff's    limbs     would     naturally    cause  life,   and   the  suffering  of  body  and 

mortification  and  anguish  on  the  part  mind,  if  any  there  was,  etc.,  is  not  open 

of  the  plaintiff,  and  it  is  also  quite  rer-  to  the  objection  that  it  authorized  the 

tain  that  he  would  be  to  a  considerable  jury  to  consider  and  allow  the  plaintiff 
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Xental  Sofbring  Unattended  by  Phyiieal  Iignry.  —  It  is  the  general  doc- 
trine that  there  can  be  no  recovery  for  mental  anguish,  suffering, 
or  anxiety  unaccompanied  by  personal  injury  as  distinguished 
from  suffering  associated  therewith.  Therefore,  unless  in  the 
exceptional  cases  referred  to,  instructions  which  authorize  an 
allowance  of  damages  for  suffering^  of  that  nature  as  a  separate 
clement  of  damages  are  erroneous. ' 

for  ihe  peril  to  his  life  and  in  addition  take  into  consideration  pain,  suffering, 

to  allow   for  suffering    in    body  and  and  loss  of  earning  power,  it  is  error 

mind,  where  it  also  contained  a  clear  farther  to  instruct  them  that  they  may 

and  concise  statement  that  there  could  also  consider  the  *'  apprehension  "  of 

be  compensation  only  for  the  injuries,  the   plaintiff,   in   the  absence  of    any 

Terre  Haute,  etc.,  K.  Co.  v.  Brunlcer,  evidence  that  the  plaintiff  suffered  in 

128  Ind.  542;    Louisville,  etc.,  R.  Co.  the  slightest  degree  from  *'  apprehen- 

V,  Williams,  20  Ind.  App.  576.  sion."     Gilbertson  v.  Forty-second  St., 

Peril  or  Fright.  —  Where  the  items  of  etc.,  R.  Co..  14  N.  Y.  App.  Div.  294. 

damage  alleged  are '*  loss  of  labor  and  1.  Joch   v,   Dankwardt,   85  111.  331; 

time,  physical  pain  and  suffering,  loss  Indianapolis,  etc.,    R.  Co.  v.  Stables, 

of  blood,  mental  agon^,  and  nervous  62  111.  320;  Chicago  v,  McLean,  133  111. 

shock,"  an  instruction  is  not  erroneous  148;    Braun   v.   Craven,   175  111.  401; 

which  in  presenting  the  elements  of  Canning    v.    Williamstown,    i    Cush. 

damage  to  the  jury  includes  "  physical  (Mass.)  452;  Goodhart  v.  Pennsylvania 

pain  and  suffering,  mental  agony,  peril,  R.    Co.,    177    Pa.   St.    i;    Johnson   v. 

fright,  and  nervous  shock."  where  the  Wells,  6  Nev.  224,  wherein  an  instruc- 

petition  does  not  claim  any  separate  lion  authorizing  consideration  of  **  pain 

damages  for  peril  or  fright,  because  the  of  mind  "  as  distinct  from  bodily  suffer- 

term  "  mental  agony  "  is  broad  enough  ing  was  condemned,  the  court  saying: 

to  include  peril  and  fright.     San  An-  '*  It  is  safe  to  say  that  no  well-consid- 

tonio,  etc.,  R.  Co.  v,  Corley,  (Tex.  Civ.  ered  case  can  be  found  to  support  the 

App.  1894)  26  S.  W.  Rep.  903.  instruction." 

Paril  and  Danger.  —  It  is  not  error  to  Improper    Instmotion.  —  Where    alle- 

instruct   the  jurors   that  in  assessing  gations    as    to    mental     anguish     are 

damages  they  ma^  consider  the  peril  coupled  with  allegations  as  to  physical 

and  danger  to  which  the  plaintiff  was  injury,  it  is  error  to  instruct  that  if  by 

exposed  by   the   accident   which   pro-  reason  of  the  alleged  wrong  the  plain- 

duced  the  injury  complained  of.    Seger  tiff  was  caused  to  suffer  mental  anguish 

V.  Barkhamsted.  22  Conn.  290.  **  then  you  will  find  for  the  plaintiff 

Distinot  Element  of  Damage.  —  An  in-  though  she  suffered  no  physical  injury 

struction  which  will  warrant  the  jury  and   though  you  do  not  find  said  mis- 

in  allowing  damages  for  mental  pain  carriage  [the    petition  alleged  a  mis- 

and    suffering    which    would    include  carriage  as  one  of  the   results  of  the 

peril,  and  also  for  peril  as  a  distinct,  injury],  if  any  she  had,  was  the  result 

independent,  and  additional  element  of  of  said  threats,  if   any  were  made." 

damage,  is  erroneous.     Hall  v.   Man-  Botkin  v.  Cassady,  to6  Iowa  334. 

son,  90  Iowa  585.  Damages  for  Mental  Anffoish  Irretpeo* 

Mental  Agony.  —  Where  the  evidence  tive  of  Physioal  Iijnry.  —  Where  the  in- 
showed  that  the  plaintiff  was  hurt  by  a  juries  are  alleged  to  have  been  caused 
railroad  wreck,  was  in  imminent  dan-  by  jumping  from  a  railroad  train  in  fear 
ger  of  being  crushed,  and  in  his  agony  of  threats  or  violence  on  the  part  of  the 
called  to  a  bystander  to  kill  him,  there  conductor  and  others  on  the  train,  an 
was  held  to  be  no  error  in  instructing  instruction  that  damages  can  be  recov- 
the  jurors  that  they  might  take  into  ered  for  the  threats  irrespective  of 
consideration  the  plaintiff's  **  situation  whether  or  not  injury  resulted,  and 
at  that  time,  how  painful,  how  trying  also  that  there  can  be  a  recovery  for 
it  was."  Quinn  v.  Long  Island  R.  mental  anguish  though  no  bodily  in- 
Co.,  34  Hun  (N.  Y.)  331.  See  also  jury  resulted,  is  error  which  requires 
Masters  v.  Warren,  27  Conn.  293.  reversal.    Spohn  «r.  Missouri  Pac.  R. 

Apprehension     Kot      Proven.  —  After  Co.,  116  Mo.  617. 

charging  the  jurors  that  they  should  The  refusal  to  instruct  that  there  can 
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The  SnfieUnoj  of  the  Xnitrnetion  in  this  conrnection  in  any  given  t:ase 
must  be  judged  of  by  the  principles  which  have  been  heretofore 
stated.  Numerous  instructions  whose  sufiiciency  has  been  tested 
by  the  applfcation  of  these  principles  are  collected  in  the  notes^^ 

be    no  recovery    for  fright,   pain,   or  wilfulness  or  by  negligence,  produces 

suffering,  or  for  nervous  shock  uncon-  mental  ae  wcU  as  bodily  suffering  ih- 

nected  with  the  "  bodily  injuries  "  de-  dependency  of  the  cause,  it  is  impos- 

Scidbed  in  the  complaint,  is  immaterial  sible  to  exclude  the  mental  suffering 

where  the  jury  was  instructed  as  fol-  in  estimating  the  extent  of  the  personal 

lows:  "  The  plaintiff  can  only  recover,  injury  for  which  compensation  is  to  be 

if  at  all,  for  the  injuries  described  in  awarded.     Kennon  er.  Gilmer,  131  U. 

the  complaint,  and  cannot  recover  for  S.  22. 

other  or  different  injuries;  nor  can  he  An  instruction  that  the   plaintiff  is 

recover  for  fright  or  mental  suffering  entitled  to  recover '*  for  pain  and  suffer- 

or    nervous  shock,  unless  they  grow  ing  undergone  by  her  and  occasioned 

out  of,  and  were  the  result  of,  the  per-  by  the  injury  "  is  not  open  to  the  ob- 

sonal  injuries  received,  if  you  find  he  jection  that  it  authorizes  the  jury  to 

received  any."    Terre  Haute  Electric  enter  into  an  investigation  bf  '*  that 

R.  Co.  V,  Lauer,  (Ind.  App.  1899)  52  N.  metaphysical  element  of  damages  de- 

E.  Rep.  703.  nominated  '  mental  pain,'  "   but  is  a 

An  instruction  permitting  the  jury  mere  reference  to  physical  pain  and 

to  allow  a  fair  compensation  for  "  the  suffering.     Fleming  v,  Shenandoah,  71 

physical  and  mental  suffering  caused  "  Iowa  456. 

does    not  authorize    consideration    of  Physical  Inoapadty.  —  It  is  not  error 

mental  suffering  as  a  distinct  and  in-  to  describe  as  pain  and  suffering  a  loss 

dependent  item  in  computing  the  dam-  of  capacity  to  labor  occasioned  by  a 

ages.     The  meaning  is  that  the  jury  physical  injury.    Atlanta  St.  R.  Co.  v. 

may    consider     the     suffering,     both  Jacobs,  88  Ga.  647. 

mental  and  physical,  together.     Giblin  Obioiirity.  —  An    instruction    that   if 

V.  Mclntyre,  2  Utah  384.  the  jurors  find  that  the  plaintiff  suffered 

^oflnringfiorAnothsr.  —  An  instruction  physical  injury  they  may    take  into 

authorizing    damages  for  mental  an-  consideration  and  account  his  bodily 

guish  and  Injury  to  the  plaintiff's  affec-  and  mental  pain,  if  they  believe  from 

tions    occasioned    by   the  injury  and  the  evidence  that  such    is    the   fact, 

buffering  of  his    child    is    erroneous,  while  not  entirely  clear,  must  be  con- 

Corington   St.    R.   Co.    v.    Packer,    9  strued  as  limiting  ihe  jury  to  the  allow- 

Bush  (Ky.)  455,  15  Am.  Rep.  725.     See  ance  of  damages  for  such  pain  as  he 

also    San    Antonio,    etc.,    R.    Co.    v,  actually  suffered.      Fullerton  v.    For- 

Gwynn,  4  Tex.  App.  Civ.  Cas.,  §  219.  dyce,  144  Mo.  519. 

Obtenrity. —  In  an  action  by  a  bus-  BnfTeriiig  of  Others.  —  An  instruction 
band  for  personal  injuries  to  his  wife,  that  if  the  wrongful  act  caused  sick- 
wherein  the  petition  contains  no  alle-  ness  in  the  plaintiff's  family  he  can 
gation  of  the  plaintiff's  mental  suffer-  recover  whatever  the  evidence  shows 
ing,  there  was  held  to  be  no  error  in  him  entitled  to  is  not  open  to  the  ob- 
Instructing  that  the  jury  might  find  jection  that  it  permits  a  recovery  for 
'*  for  the  injury  to  his  wife,  the  pain  the  physical  and  mental  suffering  en- 
and  suffering,  including  mental  an-  dured  by  the  members  of  the  plaintiff's 
guish,  and  expenses  occasioned  by  family.  San  Antonio,  etc.,  R.  Co.  v. 
said  injury,"  since  the  jury  could  not  Gwynn,  4  Tex.  App.  Civ.  Cas.,  §  219.  . 
be  misled,  the  proof  of  the  mental  Itemising  Damages.  —  An  instruction 
anguish  being  confined  to  the  wife,  which  begins  oy  advising  the  jurors 
Gulf,  etc.,  R.  Co.  V,  Box,  81  Tex.  670.  that  **  in  endeavoring  to  arrive  at  the 

1.  XentalPain.  —  An  instruction  that  amount     of     compensation,     if    any, 

the  jury  may  take  into  consideration  *    *    *    they  will  take  into  considerai- 

the  plaintiff's  "  bodily  and  mental  pain  tion  all  testimony  as  to  the  nature  of 

and  suffering,  both   taken  together."  the  injuries,  if  any,"  etc.,  and  that  they 

(but  not  his  mental  pain  alone),  and  such  may  consider  all  the  various  complaints 

as  "  inevitably  and  necessarily  resulted  of  the  plaintiff,  such  as  headaches,  loss 

from  the  original  injury,"  is  proper,  of  flesh  and  spirits,  if  any,  that  she  re*. 

Since  the  injury,  whether  caused  by  ceived,  and  after  consideration  of  it 
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18.  LoM  of  Barnings  or  Profits. —  Loss  of  time  and  the  incidental 
pecuniary  loss  sustained  because  of  incapacity  or  partial  incapacity^ 
to  earn  money  are  matters  upon  which  it  is  proper  to  instruct 
the  jury ;  but  to  authorize  an  instruction  as  to  such  elements  of 
damage  a  claim  must  be  made  therefor  by  proper  averment,  and 
such  averment  must  be  supported  by  competent  proof.* 

all,  '*  having  in  view  the  previous  con-  such  lame  and  crippled  condition  the 

sequence  to  her  from  the  time  of  the  balance  of  her  life,"  and  proof  supports 

injuries  down  to  the  present  time,  as  ing  that  allegation,  are   sufficient    l<y 

well    as   such    consequences    as    are  authorize  an  instruction  that  the  jury 

reasonably    likely    to    ensue    in    the  might  take  into  account  the  plaintiff '» 

future,  the  jury  will  award  to  her  such  past  earnings  and  her  deprivation  of 

sum  or  sums  as  in  their  opinion  will  those  earnings  during  the  time  while: 

fairly  compensate  her  for  all  of  these  she  was  injured.    Moore  z^.  Kalamazoo,, 

items  of  damage,  not  exceeding,"  etc.,  109  Mich.   176.     See  also  Hiawatha  v. 

is  not  objectionable  because  directing  Warren,  (Kan.  1898)  55  Pac  Rep.  484. 

the  jury  to  find  damages  for  all  of  the  Total  DiMibility.  —  A  petition  alleging 

items  of  damage  enumerated.     Hamil-  that  before  the  injury  the  plaintiff  was 

ton  V,  Great  Falls  St.  R.  Co.,  17  Mont,  strong  and  able-bodied,  capable  of  earn- 

348.  ing  and  actually  earning  a  certain  sum 

Doable  Seoovorj.  —  An  instruction  per  month,  that  the  injuries  rendered 
which  calls  attention  to  pain  and  suffer-  him  a  helpless  cripple,  wholly  destroy- 
ing separately  after  an  instruction  ing  his  capacity  for  making  a  living, 
touching  other  pain  and  suffering  is  and  testimony  in  support  thereof  givea 
not  open  to  the  objection  that  it  three  years  after  the  injury,  will  justify 
authorizes  a  double  recovery.  Atlanta  an  instruction  that  loss  of  time  may  be 
St.  R.  Co.  V,  Jacobs,  88  Ga.  647.  considered  as  an  element  of  damage*. 

Sorrow  from  Misoarriago.  —  It  would  though  no  loss  of  time  is  specifically 

be  better  to  omit  any  instruction  to  the  averred.     Houston,    etc.,    R.    Co.    v^ 

jury  touching  sorrow  resulting  from  a  Ray,  (Tex.  Civ.  App.   1894)  28  S.  W» 

miscarriage  as  an  element  of  damage*  Rep.  256. 

**  pain  and  suffering  "  being  sufficiently  Limitation  to  Longth  of  Time  ClaimocU 

comprehensive.     Augusta,  etc.,  R.  Co.  — Where  the  plaintiff  claimed  in  his 

V,  Randall,  85  Ga.  297.  petition  that  his  reduced  capacity  for 

1.  Gardner  v,  Burlington,  etc.,  R.  earning  a  living  would  continue  for 
Co.,  68  Iowa  592;  Jesse  v.  Shuck,  (Ky.  twelve  months,  failure  to  instruct  that 
1889)  12  S.  W.  Rep.  304;  Blair  v,  Chi-  he  was  limited  in  his  recovery  to  his 
cago,  etc.,  R.  Co.,  89  Mo.  383;  O'Brien  loss  within  the  time  stated  is  not  re- 
V.  Loomis,  43  Mo.  App.  29;  Missouri,  versible  error  where  it  appears  that  the 
etc.,  R.  Co.  V,  Dawson,  10  Tex.  Civ.  trial  took  place  within  four  days  after 
App.  19;  Riley  v.  West  Virginia  Cent.,  the  expiration  of  twelve  months  from^ 
etc.,  R.  Co.,  27  W.  Va.  145;  Wilson  v,  the  filing  of  the  petition,  that  the  plain* 
Wheeling,  19  W.  Va.  325;  Totten  v,  tiff  was  restricted  to  proof  of  damage- 
Pennsylvania  R.  Co.,  II  Fed.  Rep.  564.  which  occurred  within  twelve  months. 
See  also  Clare  v,  Sacramento  Electric  that  the  charge  was  limited  to  past 
Power,  etc.,  Co.,  122  Cal.  504.  damage,    that  the  damages  awarded 

Earnings  Lost  Since  Ixgnry. — Adeclara-  were  moderate,   and  that    there    was 

tion    averring    that  the   plaintiff  was  nothing  to  indicate  that  the  jury  was 

*'  prevented    from    attending    to    her  misled.     Knittel  v.  Schmidt,   16  Tex. 

necessary  household  and  lawful  affairs,  Civ.  App.  7. 

duties,  and  business,  «  «  «  and  Imperfect  Averment  —  Consideration  of 
thereby  was  deprived  of  and  wholly  Damages  Sbown  by  Evidence. —  Where  it 
lost  all  the  advantages  and  profits  to  be  was  averred  that  the  plainliff's  thigh 
derived  therefrom  and  thereby,"  and  was  dislocated  and  fractured  and  that 
that  the  injury  so  received  was  perma-  he  was  otherwise  injured,  but  the  dec- 
neni  and  incurable,  that  she  would  be  laration  failed  to  state  the  length  of 
an  invalid,  and  that  prior  thereto  she  time  during  which  the  plaintiff  was  inca- 
had  been  a  strong,  healthy,  and  able-  pacitated  from  doing  business,  an  in- 
bodied  woman,  that  she  was  *'  now  in-  struction  that  in  assessing  the  damages 
jured  permanently,  and  must  remain  in  the  jury  might  consider  his  loss  of  time 
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Proof  M  to  Wftfot  or  Salary.  —  This  evidence,  whether  of  the  fact 
of  the  loss  itself,  or  of  the  value  of  the  time  so  lost,  must  be 

sufficient  to  warrant  the  court  in  instructing  the  jury  as  to  the 
amount  of  damages  to  be  awarded  therefor,  and  the  jury  in 
considering  and  determining  such  amount.     Where  the  plaintiff's 

occupation  is  one  from  which  he  derived  fixed  sums  at  stated 
periods,  the  time  lost  and  amounts  ordinarily  received  as  wages 

so  far  as  it  was  shown  b^  the  evidence  Omeity  to  Work  and  Sam  Xonoj.  — 

was  held  'to  have  been  justified.    Chi-  In    Fordyce  v.  Withers,   i  Tex.  Civ. 

cago  City  R.  Co.  v,  Hastings,  136  III.  App.  540,  the  evidence  showed  a  di- 

251.  minished  capacity  to  discharge    cus- 

Whore    the  Plaintiir  Has   Introdoood  lomary    duties,    but    there    was    na 

Testimony  Without  Olijoetioa  as  to  the  evidence  as  to  the  plaintiff's  earnings. 

loss  of  earnings,  it  is  not  error  to  in-  either  before  or  after  the  injuries.     It 

struct  that  the  jury  may  award  dam-  was  held  that  the  charge  should  have 

ages  for  such  loss,  although  there  is  no  submitted  her  diminisbed  capacity  to* 

special  averment  thereof  in  the  peti-  do  her  customary  work,  rather  tnan 

lion.     Mellor  v.  Missouri  Pac.  R.  Co.,  her  diminished  capacity  to  earn  money 

X05  Mo.  455,  47  Am.  &  Eng.   R.  Cas.  as  to  which  there  was  no  evidence. 

450.  See  also  Houston,  etc.,  R.  Co.  v,  Bird^ 

Ho  Avormmits  or  Proof  as  to  Yalao  of  (Tex.  Civ.  App.  1898)  48  S.  W.  Rep. 

Time  Lost.  —  In  San  Antonio,  etc.,  R.  756. 

Co.  V.  Robinson,  73  Tex.  277,  the  plain-  Partial  Proof  as  to  Yalao  of  Lost  Time.. 

tiff  abandoned  and  struck  out  of  his  — In  Ledyard  v.  West  St.,  etc.,  Elec- 

petition  allegations  that  he  was  a  prac-  trie  R.  Co.,  5  Wash.  64,  the  plaintiff* 

ticing  physician,  and  that  prior  to  the  testified  that  his  wages  were  a  certain 

injury  he  realized  a  stated  sum  from  sum  per  month,  house  rent,  and  the 

such  practice,  all  of  which  had  been  board  of  himself  and  family.     It  was- 

lost  by  reason  of  the  disability  caused  held    that   an    instruction    that  "  the 

by  the  injuries,  and  was  allowed  to  in-  plaintiff  has  given  no  evidence  of  the 

troduce  evidence  that  he  was  a  physi-  money  value  of  the  house   rent  and 

cian,  and  that  he  was  disabled  from  board  which  he  was  getting  from  his* 

following    his    profession   because    of  employer  at  the  time  of  the  injury,  and 

such  injuries,  but  was  not  allowed  to  the  jurv  cannot  take  into  consideration 

frove  the  value  of  the  time  lost  to  him.  those  things  in  determining  the  dam> 
I  was  held  that  an  instruction  that  ages,  if  any,  for  his  loss  of  time,  but 
proof  as  to  the  amount  of  damages  only  the  cash  wages  which  he  was  then 
sustained  was  unnecessarv,  but  that  earning,"  was  faulty  because  it 
the  jurors  might  estimate  the  damages  assumed  that  a  certain  element  of  dam> 
from  the  facts  and  circumstances  age  had  not  been  proven.  The  court 
proven,  and  consider  them  in  connec-  said  that  the  proper  instruction  would 
tion  with  their  own  knowledge,  ob-  have  been  that  unless  the  jurors  found 
servation,  and  experience  in  the  from  the  evidence  the  value  of  the 
business  affairs  of  life,  was  erroneous,  board  and  rent,  they  should  not  con- 
and  that  the  error  was  not  cured  by  a  sider  them  in  connection  with  the  plain- 
subsequent  instruction  given  at  the  re-  tiff*s  loss  of  time, 
quest  of  the  defendant,  to  the  effect  Yafl^uo  and  Indoflnito  Testimony. — 
that  there  was  no  evidence  of  any  Notwithstanding  evidence  showings 
actual  pecuniary  loss,  and  that  the  loss  of  time  in  a  vague  and  indefinite 
jurors  should  exclude  from  their  con-  manner,  if  there  is  no  evidence  what- 
sideration  all  elements  of  actual  dam-  ever  of  the  value  of  the  time  lost,  or  of 
ages,  except  what  they  found  to  be  a  any  amount  whatever  of  damages  inci- 
fair  compensation  for  the  physical  and  dent  thereto,  it  is  error  to  instruct  that 
mental  suffering  shown  by  the  evidence  in  estimating  the  damages  the  jurv  may 
to  be  the  direct  and  proximate  result  consider  loss  of  time  up  to  the  time  of 
of  the  injury.  See  also  Slaughter  v,  the  commencement  of  the  action.  In- 
Metropolitan  St.  R.  Co.,  116  Mo.  269,  58  ternational,  etc.,  R.  Co.  v,  Simcock,  8e 
Am.  &  Eng.  R.  Cas.  604.  Tex.  503. 
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or  salary  should  be  proven,  and  if  the  right  to  recover  therefor 
is  established,  computation  is  readily  made.^ 

ITnoortain  Indoiiie.  —  Where  the  plaintiff's  vocation  or  business  is 
one  from  which  he  derives  an  uncertain  income,  dependent  in 
part  or  entirely  upon  his  personal  attention  or  exertions,  a 
different  rule  prevails,  and  as  the  amount  of  damage  sustained 
is  of  necessity  not  susceptible  of  accurate  proof,  a  great  deal 
must  be  left  to  the  sound  discretion  of  the  jurors  who  should  be 
instructed  in  accordance  with  the  nature  and  degree  of  proof 
introduced.* 

1.  Houston,  etc.,  R.  Co.  v,  Ray,  (Tex.  was  oot  erroneous  in  the  absence  of 

Civ.  App.  1894)  a8  S.  W.  Rep.  256.  any  specific  request  for  an  instruction 

Earnings  Before  and  Aftar  Ixgnry.  —  that  the  recovery  should  be  limited  to 

What  the  plaintiff  was  earning  at  his  nominal  damages.     Seitz  v.  Dry  Doclc, 

trade  at  the  time  of  and  immediately  etc.,  R.  Co.,  16  Daly  (N.  Y.)  264. 

preceding  the  injury  is  proper  for  the  DisabUity  Conceded.  —  In  Warren  v, 

consideration  of  the  jury  in  determin-  Boston,  etc..  R.  Co.,  163  Mass.  484,  the 

ing  the  value  of  his  time  lost  by  the  exceptions  did  not  set  out  all  the  evi- 

injury.    Beisiegel  v.  New  York  Cent,  dence  of  the  nature  and  extent  of  the 

R.  Co.,  40  N.  Y.  10.  plaintiff's  injuries,  but  it  was  agreed 

An  ^tmefcion  Assuming  the  Inability  that  "  there  was  evidence  in  the  case 

to  Betnm  to  Work  until  a  designated  tending  to  show  that  the  plaintiff  had 

date  is  harmless  error  where  there  was  received  a  severe  shock  to  hi!«  nervous 

no  conflict  in   the  evidence  and   the  system  by  the  accident  complained  of, 

proof  showed  that  work  was  resumed  and  that  at  the  time  of  the  trial  he  was 

at  the  date  in   question,   and   before  still  suffering  from  nervous  prostration 

there  had   been  a  complete  recovery,  brought  about  by  the  said  accident," 

Andrews  v.  Wardell,  54  Mo.  App.  611.  and  it  was  held  that  as  it  must  be  as- 

Failnre  of  Proof.  —  Where  no  special  sumed  that  there  was  some  evidence 

damages  and  no  pecuniary  losses,  past  that  the  plaintiff  was  prevented  b^  his 

or  future,  were  alleged  in   the  com-  injuries  from  attending  to  his  business 

plaint,  and  there  was  no  proof  what-  in   the   usual   manner,   there   was  no 

ever  as  to  the  plaintiff's  circumstances  error  requiring  a  reversal  because  of 

in  life  except  that  before  the  injury  his  the  refusal  of  the  trial  court  to  charge 

'*  general  health  was  very  good,     nor  after   a   statement    of    the    plaintiff's 

proof  touching  his  age,  habits,  capac-  claim  that  there  was  no  evidence  of 

ity,  ability  to  work,  skill  in  his  trade,  loss  in  business,  diminution  of  income 

or  his  wages  or  his  earnings,  or  the  therefrom,   or   that  the   plaintiff    had 

compensation  he  was  able  t6  earn  or  been  compelled  to  relinquish  or  aban- 

his  chances  of  getting  work,  or  that  he  don  the  business, 

had  earned  or  that  he  was  able  to  earn  2.  Leeds  v.   Metropolitan   Gas-light 

a  livelihood,  it  is  error  to  charge  that  Co.,  90  N.  Y.  26. 

the  jury  can  uke  into  account  as  a  Value  of  Lost  Time  Not  Soso^tible  of 

distinct  item  of  damages  the  plaintiff's  Proof.  —  In  Rogan  v.  Montana  Cent.  R. 

pecuniary  loss  on  account  of  the  injury  Co.,  20  Mont.  503,  it  appeared  that  the 

caused  by  the  diminution  of  his  ability  plaintiff  was  a  ranchman,  employing 

to  earn  a  livelihood  and  a  chance  of  two  men,  that  his  earnings  depended 

what  money  he  would  have  made  but  largely  upon  his  individual  abilities, 

for  the  injury.    Staal  v.   Grand    St.,  and  that  it  was  impracticable  to  meas- 

etc,  R.  Co.,  107  N.  Y.  625.  ure  accuratelv  the  value  of  his  serv- 

Absenoe  of  Proof — Failnre  to  Sequost  ices,  though  his  own  estimate  of  their 

Limiting  Instmetion.  —  Where  the  evi-  value    was    one    hundred    dollars    a 

dence  showed   that  the  plaintiff  had  month,    which   estimate   was  not  ob- 

been  prevented  for  several  weeks  from  jected   to.     There  was  held  to  be  no 

pursuing  his  ordinary  occupation,  but  error  in  instructing  that  the  jury  might 

no  evidence  of  the  value  of  his  earn-  compensate  the  plaintiff  in  their  sound 

ings  was  introduced,  it  was  held  that  discretion  for  his  loss  of  time  which 

an  instruction  that  the  jury  might  take  was  not  susceptible  of  accurate  proof, 

into  consideration  his  loss  of  earnings  Phjsiaiaa    without    Diploma.  —  Any 
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BuAoieney  of  Instrnetions.  —  The  instructions  respecting  the  pecu- 
niary loss  of  the  person  injured,  because  of  inability  to  engo^e 
in  his  usual  employment  or  to  attend  to  any  special  engage- 
ment, business,  or  occupation,  should  be  given  in  accordance 
with  the  foregoing  principles  and  rules,  and  the  evidence 
should  be  so  presented  to  the  jurors  by  the  trial  judge  that  they 
may  understand  that  they  cannot  allow  for  losses  not  proven,  or 
as  to  which  the  proof  is  inadequate.  The  sufficiency  of  the 
instruction  in  this  respect,  as  in  others,  is  of  course  to  be  judged 
of  by  the  particular  facts  and  circumstances  presented.^ 

loss  sustained  through  inability  to  con-  1.  Earnings  Before  and  After  Ixgnry. 

tinue  a  lucrative  profession  or  practice  —  Where  the  evidence  shoveed  that  the 

may  be  considered  in  estimating  the  plaintiff  earned  nothing  after  he  was 

damages  for  a  personal  injury;    and  hurt  and  that  the  only  efiect  of  his  in- 

consequently  there  was  no  error  in  re-  jury  was  a  stiffening  of  the  thumb,  it 

fusing  to  instruct  that  under  the  statute  was  held  error  to  give  an  instruction 

the  plaintiff  could  not  recover  **  for  any  which  instituted  a  comparison  between 

loss  of   service'*  which   he  had  sus-  what  he  earned  before  he  was  hurt  and 

tained  as  a  practicing  physician  during  what    he    earned    afterwards.      Gulf, 

a  period  of  time  when  he  possessed  no  etc.,  R.  Co.  v.  Abbott,  (Tex.  Civ.  App. 

diploma.     McNamara  v,  Clintonville,  1893)  24  S.  W.  Rep.  299. 

62  Wis.  207.  Inability  to  Perform  Kannal  Labor.  — 

Absenoe  of  Proof  of  Impairment  of  Abil-  An  instruction  that  the  plaintiff  should 
ity.  —  An  instruction  authorizing  the  be  compensated  for  inability  to  per- 
jury to  take  into  consideration  all  dam-  form  manual  labor  should  be  supple- 
ages  for  loss  of  time  or  inability  to  at-  mented  by  an  instruction  that  the  jury 
tend  to  business,  resulting  from  the  should  also  consider  his  capacity  to 
injury,  *'  if  you  find  there  was  such,"  earn  monejr  otherwise  than  by  manual 
is  erroneous,  where  it  appears  that  the  labor.  Laird  v,  Chicago,  etc.,  R.  Co., 
plaintiff  is  a  physician,  and  that  on  the  100  Iowa  336. 

day  after  the    injury    he  went  to   a  Total,  Followed  by  Partial,  Ineapadty. 

neighboring  town,  and  was  examined  — An  instruction   that  the  jury  may 

with  reference  to  his  condition  by  an-  allow  the  plaintiff  "  for  all  that  time 

other  physician,  but  there  was  no  evi-  which  he  could  not  work  at  all,  the 

dence    of    impairment    of    ability    to  reasonable    value    of    such    time,    by 

attend  to  business  or  that  he  lost  any  «<rhich  is  meant  the  amount  of  money 

time  in  consequence   of    the    injury;  he  could  have  earned  during  that  time 

since  the  jury  might  have  inferred  that  if  he  had  not  been  injured,"  also  **  for 

the  ability  to  attend  to  business  was  any  decreased  capacity  to  earn  money 

impaired    by    the    injury.     White    v,  in  the  past,  by  which  is  meant  such  an 

Spangler,  68  Iowa  222.  additional  amount  as,  added  to  what 

Paet  of  Lost  Time,  Without  Seferenee  he  can  earn  in  his  present  condition, 

to  Yalne. — Where  it  was  shown  that,  will  make  that  amount  of  money  which 

because  of  the  injuries,  the  plaintiff,  a  he  could  have  earned,  had  he  not  been 

practicing  lawyer,   was  seriously    in-  injured,"  is  not  erroneous  as  authoriz- 

jured  and  bruised  and  confined  to  his  ing  double  damages,  where  the  evi- 

house  for  several  days,  that  at  the  time  dence  showed  total  incapacity  to  work 

of  the  trial  he  could  write  but  a  few  for  a  time  and  that  the  plaintiff  was 

minutes  at  a  time,  and  that  the  disabiU  then  able  to  do  some  work,  but  that  his 

ity  interfered  with  the  practice  of  his  capacity  to  earn  money  was  lessened, 

profession,   there   was  held  to  be   no  Haden  v,  Sioux  Citv,  etc.,   R.  Co.,  92 

error  in  instructing  that  the  jury  might  Iowa  226.    See  also  Knittel  v,  Schmidt, 

take  into  consideration  the  question  16  Tex.  Civ.  App.  7;  Houston,  etc.,  R. 

whether  loss  of  time  was  occasioned  by  Co.  v.  Hartnett,  (Tex.  Civ.  App.  i8q8) 

the  injury,  where  the  jurors  were  not  48  S.  W.  Rep.  773. 

instructed  that  they  could  allow  any-  Authorising  Beoovery  for  "  Lose  of  Time 

thing  for  the  value  of  such  lost  time,  and  Wa^."  —  An  instruction  inform- 

Chicago,  etc.,  R.  Co«  v.  Butler,  10  Ind.  ing  the  jurors  that  in  estimating  dam- 

App.  244*  ages  they  can  take  into  consideration 
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19.^  Bxpendituret.  —  In  the  absence  of  sufficient  averments  as  to 
the  expenditure  of  money  in  the  cure  of  an  injury  or  as  to  other 
expenditures  made  necessary  by  the  negligence  or  wrongful  act 
chatted »  or  of  any  evidence  upon  which  an  estimate  of  the 
amount  of  money  paid,  or  of  the  indebtedness  incurreo,  for  the 
services  of  physicians  or  surgeons,  the  attendance  of  nurses,  or 
for  medicines,  surgical  appliances,  or  the  like,  can  be  based,  the 

"  loss  of  time  and  wages  *'  is  nut  open  specific  loss  of  business  or  of  time,  and 

to  the  objection  that  from  it  the  jurors  no  evidence  of  any  expense  or  liability 

might  have  understood  that  they  were  in  dollars  and  cents  incurred  for  medi- 

authorized  to  award  damages  for  loss  cal  expenses,  and  that  nothing  could 

of  time  as  well  as  the  wages  that  the  be  allowed  specifically  for  any  of  those 

plaintiff  could  have  earned  during  the  items.     It  is  true  that  the  word  '  nomi- 

time  when  by  reason  of  his  injuries  he  nal '  was  not  used,  and  the  word  '  spe- 

was  unable  to   labor.     Gulf,  etc.,  R.  cifically '  was  used,  but  we  think  the 

Co.  V.  Wilson,  79  Tex.  371,  jury  correctly  understood  the  court  and 

Baoovcry  m  Authorised  by   the   £▼!•  was    not  misled  by  the   use  of  that 

donee.  —  In    Baker    v.    Manhattan   R.  word." 

Co.,  118  N.  Y.  533,  29  N.  Y.  St.  Rep.  Sefereneo  to   Partioiilar  Injury  After 

936,  affirming  54  N.  Y.  Super.  Ct.  394,  General    Instmotion.  —  An     instruction 

It  appeared  that  the  plaintiff  taught  in  that  compensation  may  be  given  for 

a  public  school,  and  was  also  a  private  time  lost  because  of  all  the  injuries, 

teacher  of  music;  that  by  reason  of  her  and  that  the  jury  may  award  damages 

inability  to  attend  the  school  she  lost  for  time  lost  by  reason  of  a  particular 

her'  salary  for  the  lime  during  which  injury,  is  erroneous  because  it  author* 

she  was  absent;    that  the  injury  sus-  izes  the  jurors  to  believe  that  they  may 

tained  (to  her  finger)  prevented    her  allow  damages  beyond  those  to  which 

from   playing  the  piano,   which    was  the  plaintiff  is  entitled.     Texas  Cent, 

necessary  when  giving  music  lessons;  R.  Co.  r.  Brock,  88  Tex.  310,  reversing 

l)ut  there  was  no  evidence  as  to  the  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 

amount    of    her   salary    as   a    public  274. 

school  teacher,  or  as  to  the  amount  of  Ability  to  Sam  Sinoe  Ixgnry.  —  An  in- 
her  income  as  a  private  teacher  of  struction  that  the  jury  may  take  into 
music.  The  jury  was  instructed  that  consideration  what  the  plaintiff  "  has 
the  plaintiff  was  entitled  to  recover  been  able  to  earn  since  his  injury  "  is 
among  other  things,  if  at  all,  for  such  not  open  to  the  objection  that  the 
general  inability  to  attend  to  any  busi-  jurors  may  possibly  consider  that  it  re- 
ness  as  a  music  teacher,  as  the  evidence  quires  them  to  deduct  his  earnings 
with  reasonable  certainty  showed  she  from  the  damages  sustained  by  him  on 
had  sustained,  and  that  *'  there  is  no  account  of  his  injuries.  Linion  Coal, 
evidence  of  any  specific  loss  of  busi-  etc.,  Co.  v.  Persons,  15  Ind.  App.  69. 
ness  or  loss  of  time  in  her  business.  Injury  to  Bniineoe.  —  Where  the  plain- 
and  no  evidence  of  any  expense  or  Ha-  tiff  is  allowed  to  give  evidence  of  the 
bility  in  dollars  and  cents,  incurred  for  character  and  extent  of  his  business 
medical  expenses.  Hence  nothing  can  and  of  the  effect  of  his  inability  to 
be  allowed  specifically  for  any  of  these  attend  to  it  by  reason  of  the  injury,  the 
items.''  It  was  held  that  there  was  no  jurors  are  properly  instructed  that  if 
error  in  refusing  to  charge  that  there  they  find  for  the  plaintiff  he  will  be 
was  no  evidence  upon  which  the  jury  **  entitled  to  recover,  in  addition  to 
could  give  any  damages  for  loss  of  other  damages  sustained,  for  all  dam- 
time  as  a  music  teacher,  and  that  there  ages  to  his  legitimate  business,  but  not 
was  no  evidence  that  the  plaintiff  for  speculation  that  he  might  be  en- 
suffered  any  damages  from  being  ab-  gaged  in;  but  that  if  a  man  had  an 
sent  from  her  position  as  teacher  of  the  ordinary  business,  yielding  ordinary 
public  school,  and  that  the  jury  could  receipts,  he  would  be  entitled  to  re- 
not  give  any  damages  because  of  such  cover  the  diminution  of  those  receipts 
absence.  The  court  said:  *' The  at-  resulting  from  his  inability  to  attend 
tention  of  the  jury  was  called  to  the  to  his  business,  occasioned  by  the  in- 
fact  that  there  was  no  evidence  of  any  jury.*'     Kinney  v,  Crocker,  18  Wis.  74. 
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jury  should  not  be  instructed  to  consider  such  items  as  elements 
of  damage  or  to  allow  therefor.^ 

1.  Illinois.  —  Chatsworth  ©.  Rowc,  53  cure."    Ft.  Worth,    etc.     R.    Co.    r. 

111.  App.  387.  Measles,  81  Tex.  474. 

Iowa,  —  Reed  v,   Chicago,  etc.,   R.  Twdoflnlto  Allagatioai.  —  The  jury  may 

Co.,  57  Iowa  23;  Stafford  z'.  Oskaloosa,  be  instructed  that  the  plaintiff  is  en- 

57  Iowa  748;    Gardner  v.  Burlington,  titled  to  recover  the  sums  expended  in 

•etc.,  R.  Co.,  68  Iowa  588;  Eckerd  t/.  Chi-  the  cure  of  his  injuries,  as  established 

cago,  etc.,  R.  Co.,  70  Iowa  353;  Nichols  by  the  evidence,  though  the  petition  is 

V.  Dubuque,  etc.,  R.  Co.,  68  Iowa  732,  27  indefinite  as  to  the  amount.     Toledo 

Am.  &  Eng.  R.  Cas.   183.     See  also  Electric  Si.  R.  Co.  v.  Tucker,  7  Ohio 

Knapp  V.  Sioux  City,  etc.,  R.  Co.,  71  Cir.  Dec.  169. 

Iowa  42.  Itoof  of  Amonnt.  —  An  instruction  au- 

Michigan,  —  Cousins  v.  Lake  Shore,  thorizing  a  recovery  for  expenditures 

«tc.,  R.  Co.,  96  Mich.  386;  Rogers  v,  is  not  justified  by  evidence  that   the 

Orion,   (Mich.    1898)    74  N.   W.   Rep.  plaintiff  paid  the  physician  evervthing 

463.  he  had,  and  still  owed  him,  without  a 

Missouri,  —  Barr  v,  Kansas  City,  105  statement  of  the  amount  paid.     Little 

Mo.  550;    Madden  v,  Missouri  Pac.  R.  Rock,  etc.,  R.  Co.  v,  Barry,  58  Ark. 

Co.,  50  Mo.  App.  666;    Minstei  z/.  Citi-  198.     Nor  by  evidence  that  the  plaintiff 

zens*  R.  Co.,  53  Mo.  App.  276;  Culber-  sent  for  one  physician,  who  examined 

son  V,  Chicago,  etc.,   R.  Co.,  50  Mo.  him  twice,  and  gave  him  some  treat- 

App.  556;    Smith  V,  Chicago,  etc.,  R.  ment,  and   that  he  called  on  another 

Co.,  108  Mo.  243;  Norton  v,  St.  Louis,  physician,    who  also   examined    him, 

•etc.,  R.  Co.,  40  Mo.  App.  643;    Madi-  without  showing  the  cost  of  such  serv- 

-son  V,  Missouri  Pac.  R.  Co.,  60  Mo.  ices  or  their  worth,  although  an  ex- 

App.  5Q9;    Duke  v,  Missouri  Pac.  R.  penditure  of  one  hundred  dollars  was 

Co.,  99  Mo.  347.  alleged.     Chicago,  etc.,  R.  Co.  v,  But- 

New  York,  —  Page  v,  Delaware,  etc.,  ler,   10  Ind.  App.  244.     Nor  by  testi- 

Canal  Co.,  34  N.  Y.  App.  Div.  618.  mony  which,  though  showing  that  the 

Ohio,  —  Pittsburgh,   etc.,    R.  Co.  v,  plaintiff  was  attended  by  several  phy- 

Zepperlein,  13  Cine.  Wkly.  L.  Bui.  3go,  sicians  and  surgeons,   did    not  show 

I  Ohio  Cir.  Ct.  Rep.  36,  i  Ohio  CTir.  what  he   paid   them,  or  was  to    pay 

Dec.  22.  them,   or    what    their    services    were 

Texas,  —  Missouri  Pac.  R.  Co.  v,  worth,  notwithstanding  that  the  peti- 
Lyde,  57  Tex.  505,  11  Am.  &  Eng.  R.  tion  charged  that  the  plaintiff  was 
Cas.  188;  Galveston,  etc.,  R.  Co.  v,  compelled  to  spend  a  sum  stated  in  en* 
Thornsberry,  (Tex.  1891)  17  S.  W.  Rep.  deavoring  to  be  cured  of  his  injuries. 
521;  Campbell  v,  Alston,  (Tex.  Civ.  Hunter  v,  Mexico,  49  Mo.  App.  17. 
App.  1893)  23  S.  W.  Rep.  33;  Houston  Nor  where  there  is  evidence  of  medical 
City  St.  R.  Co.  V,  Richart,  (Tex.  Civ.  treatment  from  which  it  may  be  in- 
App.  1894)  27  S.  W.  Rep.  920;  Interna-  ferred  that  the  plaintiff  incurred  a  na- 
tional, etc.,  R.  Co.  V,  Cook,  (Tex.  Civ.  bility  therefor,  if  no  evidence  is  iniro- 
App.  1895)  33  S.  W.  Rep.  888;  Hous-  duced  as  to  the  amount  incurred, 
ton,  etc.,  R.  Co,  v,  Pereira.  (Tex.  Civ.  Galveston,  etc.,  R.  Co.  v,  Thornsberry, 
App.  1898)  45  S.  W.  Rep.  767;  Wheeler  (Tex.  1891)  17  S.  W.  Rep.  521. 
V,  Tyler  Southeastern  R.  Co.,  91  Tex.  Hospital  Treatment.  ~  Where  it  was 
356;  Fordyce  v,  Beecher,  2  Tex.  Civ.  established  by  the  proof  that  the  plain- 
App.  29;  Houston,  etc.,  R.  Co.  v,  tiff  was  treated  in  a  hospital,  but  it  did 
Richards,  (Tex.  Civ.  App.  1899)  49  S.  not  appear  that  she  had  expended 
W.  Rep.  687;  Missouri,  etc.,  R.  Co.  v,  money  or  incurred  any  liability  for 
Dickey,  (Tex.  Civ.  App.  1898)  48  S.  W.  treatment,  an  instruction  which  au- 
Rep.  626.  thorized    an    award    of   damages    for 

Expenses  Not    Alleged.  —  Where    the  *' large  sums  of  money  expended  for 

items  of  expense  are  specified  in  the  pe-  professional  services,   physicians,  and 

tition  and  are  limited  to  expenses  for  nurses,  and  also  for  drugs  and  medi- 

medical  services,  medicines,  nursing,  cines,"  was  held  to  require  a  reversal 

and  extra  food,  it  is  error  to  instruct  of  the  judgment.     Duke  v.  Missouri 

that  in  estimating  the  damages  the  jury  Pac.  R.  Co.,  99  Mo.  347. 

mav  allow  for  medicines,  etc.,  and  for  Seferonee  to  PlaintifTs  Claim.  —  An  in- 

'  all  necessary  expenses  in  effecting  a  struction  which  authorizes  compensa- 
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BeatODftblenesf  of  lOharge  f6r  Madldnai  and  Attendftaee.  —  Although  it  is 
shown  by  the  evidence  that  there  were  surgical  or  medical  treat- 
ment and  the  use  of  medicines  or  the  like,  it  is  improper  to 
authorize  the  jury  to  allow  a  recovery  for  the  amount  claimed 
or  proven  to  have  been  paid  or  incurred,  unless  it  further  appears 
by  direct  proof  or  may  be  fairly  inferred  that  such  services  or 
medicines  were  necessary  and  that  the  amounts  charged  therefor 
were  reasonable,  or  the  value  thereof  is  shown.^ 

tion  for  the  natural  and  proximate  plaintiff  is  entitled  to  on  account  of 
results  of  the  injuries,  and  which  in-  money  paid  for  medicine  and  the  serv- 
forms  the  jury  of  the  plaintiff's  claim  ices  of  a  physician/'  if  the  evidence  in- 
of  the  necessity  of  taking  medicines  troduced  by  the  plaintiff  as  to  the 
and  using  remedies,  is  not  objection-  expenses  for  medicine  and  medical 
able  because  it  permits  an  allowance  attendance  is  uncontradicted.  Kansas 
for  *'  medicines,  lotions,  or  medical  City  v,  Bradbury,  45  Kan.  381. 
material  "  as  to  which  no  proof  was  1.  Chicago,  etc.,  R.  Co.  v.  Butler,  10 
given.  West  v.  Manhattan  R.  Co.,  56  Ind.  App.  244;  Reed  v,  Chicago,  etc., 
N.  Y.  Super.  Ct.  590.  R.,Co.,  57  Iowa  23;  Hunter  v.  Mexico, 

Evidence  Hot  Otjeeted  To.  —  An  in-  49  Mo.  App.  17;  Page  v,  Delaware, 
struction  informing  the  jurors  that,  in  etc..  Canal  Co.,  34  N.  Y.  App.  Div. 
estimating  the  damages,  they  may  con-  618;  Pittsburgh,  etc.,  R.  Co.  v,  Zipper- 
sider  the  evidence  showing  mental  and  lein,  13  Cine.  Wkly.  L.  Bui.  390,  i 
physical  suffering,  the  expenses  in-  Ohio  Cir.  Ct.  Rep.  36,  i  Ohio  Cir.  Dec. 
curred  by  the  plaintiff,  if  any,  the  loss  32;  Houston,  etc.,  R.  Co.  v.  Rowell, 
of  time  while  disabled  and  under  treat-  (Tex.  1898)  46  S.  W.  Rep.  630. 
ment,  and  permanent  diminution  of  Beasonable  and  Fair  Yalne.  —  In  the 
ability  to  work  and  earn  money,  if  absence  of  proof  of  the  reasonable  and 
they  so  find  from  the  evidence,  is  not  fair  value  of  a  physician's  services,  it 
open  to  the  objection  that  it  authorizes  is  error  to  instruct  the  jury  that  **  if 
the  jury  to  allow  for  expenses  incurred  you  find  for  the  plaintiff,  and  find  from 
by  the  plaintiff  other  than  such  as  were  the  evidence  that  the  plaintiff  has  been 
necessarily  consequent  upon  his  in-  injured,  and  that  it  has  been  necessary 
jury,  although  there  may  have  been  for  her  to  procure  the  services  of  phy- 
evidence  of  such  expenses  which  sicians  and  nurses,  you  should  allow 
should  have  been  excluded,  but  which  such  sum  as  would  be  a  reasonable 
was  not  objected  to.  Houston,  etc.,  and  fair  value  for  such  services  of  phy- 
R.  Co.  V.  Rowell,  (Tex.  Civ.  App.  1898)  sicians  and  nurses  as  shown  from  the 
45  S.  W.  Rep.  763.  evidence  were  necessary  on  account  of 

Limitation  to  Amount  Proved.  —  In  the  injury,  not  exceeding  in  all  $3,500.*' 
Ava  V.  Grenawalt,  73  111.  App.  633,  Friend  r.  Ingersoll,  39  Neb.  717. 
there  was  evidence  that  the  plaintiff  Treatment  Sendered  Without  Charge. — 
had  contracted  a  surgeon's  bill  of  An  instruction  authorizing  a  recovery 
twenty-five  dollars,  and  it  was  held  for  *'  any  expense  incurred  for  drugs  or 
that  an  instruction  that  the  jury  might  treatment  by  physicians  "  is  erroneous 
take  into  consideration  the  expenses  where  there  is  no  evidence  that  any 
incurred  by  him  in  being  cured,  and  charge  was  made  therefor,  nor  any  evi- 
not  merely  the  direct  expenses  but  dence  as  to  what  such  professional 
also  the  value  of  the  loss  of  time,  treatment  was  reasonably  worth,  and 
etc.,  though  defective  because  it  did  the  plaintiff  expressly  admits  that  he 
not  limit  the  expenses  incurred  to  such  never  paid  anything  on  account  of  such 
as  were  necessary  and  reasonable,  was  treatment.  Cfulberson  v.  Chicago,  etc., 
not  erroneous  because  it  did  limit  re-  R.  Co.,  50  Mo.  App.  556. 
covery  to  the  amount  shown  to  have  Payment  of  Poxtion  of  Expense.  —  In 
been  incurred.  Rhodes  v,  Nevada,  47  Mo.  App.  499, 

Requiring  Speeiiioation  of  8nm  Allowed,  the  petition  alleged  that"  said  in  Junes 
—  Where  a  verdict  is  returned  for  the  caused  her  great  expense,  in  the  neces-* 
plaintiff,  there  is  no  error  in  denying  sary  employment  of  a  physician,  and 
the  defendant's  request  to  require  the  having  herself  otherwise  cared  for.** 
jury  to  find  **  what  sum    »    ♦    ♦    the    but  the  only  evidence  as  to  the  value 
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Xedioal  Attendanee,  ote.,  Hot  Pidd  For.  —  But  it  is  immaterial  that  the 
proof  fails  to  show  that  charges  for  services  rendered,  or  for 
medicines  necessarily  used,  have  not  been  paid.  It  will  be 
enough  to  show  that  an  indebtedness  therefor  was  incurred,  where 
no  question  is  raised  as  to  the  necessity  for  the  treatment  or  the 
reasonableness  of  the  charges.* 

of  various  medical  services  and  medi-  services,  and  might  measure  the  same 

cines  was  that  the  plaintiff  paid  a  small  by  their  own  knowledge  and  experi- 

sum  for  one  prescription.     It  was  held  ence.     Z>/j/m^M/j'^i/f^  Duke  z/.  Missouri 

error  to  instruct  that  the  jury  might  Pac.  R.  Co.,  99  Mo.  347. 

take  into  consideration,  among  other  Umueettary  Charge.  —  It  is  proper  to 

things,    the    plaintiff's  "  expense  for  refuse  a  defendant's  request  to  charge 

medical  treatment."  that  the  jury  cannot  include  in  its  est!- 

Payment  at  Proof  of  Yalne.  —  In  Col-  mate  of  actual  damages  attorney's  fees 

well  V.  Manhattan  R.  Co.,  57  Hun  (N.  or  the  expenses    of    attending    court 

Y.)  452,  the  plaintiff  testified  that  she  where  no  claim  therefor  is  contained 

had  paid  a  nurse  emploved  to  care  for  in  the  pleadings  nor  any  evidence  rela« 

her  in  her  injured  condition  one  hun-  tive  thereto  sought  to  be  given.     Mis- 

dred  dollars  for  six  weeks' services,  and  souri  Pac.  R.  Co.  v.  Mitchell,  75  Tex. 

it  was  held  that  the  court  might  in-  77,  41  Am.  &  Eng.  R   Cas.  224. 

struct  the  jury  to  compensate  the  plain-  Error  Cured  by  Bomittitiir.  —  Error  in 

tiff  for  the  amount  paid  to  the  nurse  instructing  the  jurors  that  they  may 

and  refuse  to  instruct  that  she  could  allow  a  physician's  bill  as  to  which  no 

not  recover  the  nurse's  bill  because  of  evidence    is    introduced    beyond    its 

absence  of  proof  as  to  what  the  services  amount,  nothing  having  been  shown 

were  reasonably  worth.  as  to  the  value  of  the  services,  may  be 

XedieinM.  —  It  is  reversible  error  to  cured  by  remitting  the  amount  claimed 

instruct  the  jurors  that  in  assessing  in  this  particular.     Houston,  etc.,  R. 

damages  they  can  allow  "  expenses  for  Co.  v,  Pereira,  (Tex.  Civ.  App.  1898)  45 

medicines  "  where  there  is  no  evidence  S.  W.  Rep.  767,  following  Wheeler  v, 

as    to    the    value    of    the    medicines,  Tyler  Southeastern   R.   Co.,   91   Tex. 

though  there  is  considerable  evidence  356.    And   see   Hunter  v.  Mexico,  49 

relative   to  prescriptions,  lotions,  and  Mo.  App.  17. 

the  like  used  by  the  plaintiff.     Atchi-  1.  Omaha  St.   R.  Co.  v  Emminger, 

son,  etc.,  R.  Co.  v.  Click,  5  Tex.  Civ.  (Neb.  1898)  77  N.  W.  Rep.  675;  Friend 

App.  224.     See  also  Madden   v.  Mis-  v,  Ingersoll,  39  Neb.  717;    Cincinnati 

so'iri  Pac.  R.  Co.,  50  Mo.  App.  665.  Omnibus  Co.    v.    Kuhnell,    11    Cine. 

Vominal  Damages.  —  Where  the  na-  Wkly.  L.  Bui.  189,  9  Ohio  Dec.  (Re- 
ture  and  extent  of  the  medical  services  print)  197.  See  also  Houston,  etc.,  R. 
have  been  proved  there  is  no  error  in  Co.  v,  Stuart,  (Tex.  Civ.  App.  1898)  48 
authorizing  the  jury  to  compensate  for  S.  W.  Rep.  799;  Rogers  v.  Orion, 
**  expenses  of  *  *  *  recovery  as  (Mich.  1898)  74  N.  W.  Rep.  463. 
regards  the  past  and  future,"  since  it  Initamotloni  Warranted,  —  An  allega- 
is  proper  for  the  jury  to  consider  the  tion  that  medical  expenses  were  In- 
evidence  in  assessing  damages,  and  to  curred  and  a  general  prayer  for  dam- 
award  at  least  a  nominal  sum  for  pro-  ages  are  sufficient  to  allow  proof  of 
fessional  treatment.  Feeney  v.  Long  such  expenditures  and  to  authorize  a 
Island  R.  Co.,  116  N.  Y.  375.  charge  permitting  a  recovery  therefor. 

Ezperienoe  of  Jorors.  —  In  Murray  v,  Houston,  etc.,  R.  Co.  v,  Stuart,  (Tex. 
Missouri  Pac.  R.  Co.,  loi  Mo.  236,  Civ.  App.  1898)  48  S.  W.  Rep.  799. 
there  was  evidence  that  the  plaintiff.  Evidence  of  attendance  by  physi- 
who  had  been  confined  to  bed  for  a  clans  and  the  testimony  of  one  01  them 
long  period,  was  nursed  by  women  that  twenty-five  dollars  would  reason- 
about  the  house,  presumably  relatives,  ably  cover  expenses  for  medical  atten- 
and  it  was  held  that  there  was  no  error  tion  and  medicine  during  his  attendance 
in  instructing  the  jury  that  they  might  on  the  plaintiff  are  sufficient  to  warrant 
allow  expenses  necessarily  incurred  by  submitting  to  the  jury  the  question  of 
the  plaintiff  for  nursing,  and  that  the  the  value  of  such  services.  •  Missouri, 
jurors  mi^ht  be  presumed  to  be  reason-  etc.,  R.  Co,  v.  Dickey,  (Tex.  Civ.  App. 
ably  familiar  with  the  value  of  such  1898)  48  S.  W.  Rep.  626. 
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Initniotioiif  Xiut  Ba  Olttr  and  Sxplieit.  —  The  instructions  in  this 
connection  should  be  clear  and  explicit  and  should  not  be 
couched  in  such  language  or  terms  as  will  permit  or  lead  the 
jurors  to  infer  that  in  addition  to  a  recovery  for  medical  services 
and  attendance,  etc.,  they  may  allow  for  other  services  or  assist- 
ance during  the  plaintiff's  disability  as  to  which  no  damages  are 
allowable  under  the  facts  and  circumstances  of  the  case.^ 

In   Houston,  etc.,   R.  Co.   v.  Bird,  tion  which,  after  directing  the  jurors 

{Tex.  Civ.  App.   1898)  48  S.  W.  Rep.  to  allow  for  damages  for  money  ex- 

756,  an  instruction  submitting  outlay  pended  in  attempting  to  be  cured,  as  to 

for  medical  attention  was  held  justified  which  expenditure  there  was  no  evi- 

by  testimony  of  the  attending  physi-  dence,  informs   them   that  it  was  not 

clans  that  he  quit  charging  his  visits  necessary  for  the  plaintiff  to  make  spe- 

in  his  books,  because  he  thought  the  cific  proof  of  the  amount  of  damages 

plaintiff    then    owed    more    than  she  arising  from  the  injury  is  erroneous, 

would  ever  be  able  to  pay,  and  that  his  because  misleading  and  calculated  to 

services  subsequent  to  the  injury  were  cause  the  jury  to  allow  for  the  expen- 

worth  at  least  one  hundred  and  fifty  dol-  diture  first  referred  to  and  not  proven, 

lars.   In  this  case  the  court  </jV/««^i/«j^^'</  Chatsworth  v.  Rowe,  53  111.  App.  387. 

Houston,  etc.,  R.  Co.  v.  Pereira,  (Tex.  "Professional  Senrioet,  Phytlciaas/' etc. 

Civ.  App.  1898)45  S.  W.  Rep.  767,  and  — An    instruction    that    if  it  became 

Wheeler  v.  Tyler  Southeastern  R.  Co.,  necessary   for  the   plaintiff  to  expend 

91  Tex.  356,  wherein  the  instructions  *'  sums  of  money  for  professional  serv- 

were  held  erroneous  because  there  was  ices,   physicians,   and    nurses"    com- 

no  evidence    that    the  services    were  pensation  should  be  allowed  therefor 

worth    what  had    been   charged.      In  is  not  erroneous  because  allowing  a  re- 

the  Pereira  case  the  only  evidence  on  covery  for  professional  services  other 

the  point  was  that  the  plaintiff  had  the  than  those  of  physicians  and  nurses, 

attention    of    a    surgeon    whose    bill  but  is  equivalent  to  the  language  of  the 

■amounted  to  two  hundred  dollars.  claim  in  the  petition  for  *'  professional 

Instmetioiis  in  Alternative.  —  There  is  services   of   physicians  and    nurses." 

no  prejudice  because  of  an  instruction  Duke  v.  Missouri  Pac.  R.  Co.,  99  Mo. 

that  the  jury  should  allow  the  plaintiff  347. 

ior  what  he  paid  out  or  incurred  for  Aisistanee  About  the  House.  —  An  in- 
medical  attendance,  for  the  reason  that  struction  that  the  plaintiff  "  was  en- 
no  evidence  was  adduced  that  he  paid  titled  to  recover  what  she  had  to  pay  in 
any  such  sum  for  such  attendance,  the  exercise  of  prudence  and  care  for 
since,  being  in  the  alternative,  it  would  nursing  and  assistance  "  is  erroneous, 
be  followed  by  allowing  for  the  medi-  since  the  reference  to  **  nursing  and 
cal  expense  incurred,  and  the  jurors  assistance  "  might  have  conveyed  to 
could  not  have  understood  that  they  the  jury  an  idea  that  they  could  allow 
were  directed  to  find  for  expenses  paid  not  only  what  the  plaintiff  had  been 
in  the  absence  of  proof  thereof.  Plana-  obliged  to  pay  for  doctor's  bills  and 
gan  V.  Baltimore,  etc.,  R.  Co.,  83  Iowa  nursing,  but  in  addition  thereto  what 
639.  she  had  paid  for  assistance  about  the 

Befusal  of  Seqneeted  Charge.  —  Where  house,  and  in  taking  care  of  her  family 
it  is  averred  that  expense  for  a  physi-  and  boarders  —  labor  which  she  her- 
cian  has  been  incurred  and  the  court  self  would  have  been  able  to  supply 
has  charged  that  the  plaintiff  may  re-  were  it  not  for  the  injury.  Blackman 
•cover  the  amount,  if  any,  expended  for  v,  Gardiner,  etc..  Bridge.  75  Me.  214. 
medicines  and  nurse  hire,  there  is  no  Beasonable  Sum  Paid. --An  instruc- 
error  in  refusing  to  instruct  further  tion  authorizing  the  jury  to  allow 
that  nothing  should  be  allowed  for  ex-  **  any  reasonable  sum  of  money  paid 
penses  incurred  for  nurse  hire,  medi-  by  him  [the  plaintiff],  *  *  f .  ^^ 
■cines,  and  doctor's  bill,  the  evidence  any,  for  medical  attention  or  medicine 
showing  that  the  physici-^n's  bill,  with  which  to  cure  himself,  not  exceed- 
though  incurred,  had  not  been  paid,  ing  five  hundred  dollars  "  (the  damages 
Donnelly  v,  Hufschmidt,  79  Cal.  74.  claimed),    will    not    require     reversal 

1.  Conftued  Instnietion.  —  An  instruc-  though  the  evidence  justified  a  recovery 
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80.  Future  and  Permanent  Effects  —  a.  Generally.  —  To  justify 
a  recovery  for  the  future  or  permanent  effects  of  injuries  it  must 
appear  that  such  effects  are  reasonably  certain  to  result.  Conse- 
quently the  jurors  should  be  given  the  true  rule  for  their  guidance 
—  that  is,  they  should  be  told  that  to  authorize  an  assess- 
ment of  damages  for  such  effects  they  must  first  find  that  they 
are  reasonably  certain  to  result  from  the  injury  complained  of.* 

Vaoeifity  of  AveniMnti  and  Froot  —  To  justify  an  instruction  on  the 
subject  it  is  in  general  unnecessary  that  the  plaintiff's  pleading 
should  contain  an  averment  of  permanency  of  the  injury  or  as  to 
the  future  results  thereof,  in  so  many  words,  but  if  the  com- 
plaint or  like  pleading  describes  or  details  the  injuries  received, 
so  that  it  is  apparent  that  they  are  of  such  a  character  that  they 
will  necessarily  incapacitate  the  plaintiff  in  the  future,  and  the 
proof  shows  that  such  will  be  their  effect,  it  is  proper  to  instruct 
that  in  awarding  damages  the  jury  may  consider  the  elements  of 
damage  in  question.*     But  it  is  improper  to  allow  the  iury  to 

for  medical  attendance  and  medi-  ered  in  estimating  any  compensatory 
<:ine  of  no  more  than  twenty-five  dol-  damagesto  which  the  plainti£f  might  be 
lars,  if  the  verdict  indicates  no  preju-  found,  under  all  the  evidence,  to  be  en- 
dice  to  the  defendant  because  of  such  titled. 

instruction.     Missouri,  etc.,  R.  Co.  v.  Mental  Injury.  —  Although  there  is  no 

Dickey.  (Tex.  Civ.  App.  1898)  48  S.  W.  proof  of  mental  injury,  proof  that  the 

Kep.  626.  plaintiff's  ribs  were  broken,  his  head 

1.  Ohio,  etc.,  R.  Co.  v.  Cosby,  107  badly  hurt,  both  legs  injured,  nervous 
Ind.  32,  27  Am.  &  Eng.  R.  Cas.  339;  system  shattered,  speech  broken,  di- 
Whiie  V,  Milwaukee  City  R.  Co.,  61  gestive  organs  ruined,  etc.,  is  sufficient 
Wis.  536,  18  Am.  &  Eng.  R.  Cas.  213.  to  justify  a  charge  authorizing  a  re- 

Befbial  to  State  Bule.  —  It  is  error  to  covery  f6r  mental   injury.     Missouri, 

refuse  to  charge  that  damages  1  cannot  etc.,   R.  Co.  v,  Reynolds.  (Tex.  Civ. 

be  allowed  for  permanent  injuries  un-  App.  1894)  26  S.  W.  Rep.  879. 

less  it  is  reasonably  certain  that  per-  Iliyiloal    Impairment.  —  If    the    com- 

manent  injuries  had    been    received,  plaint  details  the  injuries  received,  and 

Swift  V,  Raleigh,  54  111.  App.  44.  shows  that  they  are  of  a  permanent 

An  Inttrootion  that  There  Is  Ve  llxed  character,  so  that  the  court  can  see  that 
Jtnle  for  estimating  damages  for  in-  they  will  necessarily  render  the  plain- 
juries  claimed  to  be  permanent  is  not  tiff  less  capable  of  attending  to  his 
•erroneous.  Georgia  Pac.  R.  Co.  r.  business,  an  instruction  to  the  effect 
Freeman,  83  Ga.  583,  reaffirmed  in  that  the  jury  may  take  into  considera- 
Richmond,  etc.,  R.  Co.  v,  Allison,  86  tion  "  the  permanent  loss  and  damage, 
*Ga.  145.  if  any  is  proved,  arising  from  any  dis- 

2.  Ratteree  v.  Chapman,  79  Ga.  574;  ability  resulting  to  the  plaintiff  from 
Chicago  V,  Sheehan,  113  111.  658;  Ava  the  injury  in  question  which  renders 
V.  Grenawalt,  73  III.  App.  633;  Kalem-  him  less  capable  of  attending  to  his 
bach  V,  Michigan  Cent.  R.  Co.,  87  business  than  he  would  have  been  if 
Mich.  509;  Golden  v.  Clinton,  54  Mo.  the  injury  had  not  been  received/'  is 
App.  100;  Lewis  V,  Ihdependence,  54  proper.  Treadwell  v,  Whittier,  80  Cal. 
Mo.  App.  183.  574. 

Impoteney.  —  In  Denver,  etc.,  R.  Co.  Permanenoy  of  Injury.  —  An  allegation 

V,   Harris,    122   U.   S.   597,   the   proof  that  "  by  reason  of  said   injuries   he 

-showed  that  in  consequence  of  the  in-  [the  plaintiff]  has  become  permanently 

jury  sustained  the  plaintiff  had  lost  the  disabled  and  a  cripple  for  life  "  will 

ipower  of  procreation,  and  it  was  held  warrant  an  instruction   that  the  jury 

that  the  jury  was  properly  instructed  may  consider  the  nature,  extent,  and 

that  such  impoteney,  if  caused  by  the  probable     duration     of     the     injury, 

defendant's  wrong,  might  be  consid-  Texas,  etc.,  R.  Co.  v.  Curry,  64  Tex. 
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consider  such  permanent  or  future  effects  in  the  absence  of  evi- 
dence establishing  or  tending  to  establish  that  such  effects  will 
result  with  reasonable  certainty.*  Consequently,  before  the  jury 
can  make  an  award  of  damages  in  this  connection  the  evidence 
must  show  a  reasonable  certainty  of  such  results,  and  the  trial 
judge  is  then  justified  in  instructing  as  to  the  requirements  of 
the  testimony  in  this  respect,  by  calling  the  attention  of  the  jury 
to  the  proof  introduced,  and  stating  its  effect.* 

85.      See    also    Meier  v.  Shrunk,   79  Jury*!  Knowledge  and  Experienee.  —  An 

Iowa  17.  instruction    authorizing  the  jurors   to 

Injury  to  Minor.  —  In  Hussey  v.  apply  their  general  knowledge  and  ex- 
Ryan,  64  Md.  426.  the  declaration  perience  and  to  allow  such  damages  as 
averred  that  the  plaintiff's  child  was  seem  proper  under  the  circumstances 
permanently  injured,  and  there  was  for  '*  probable  future  injury  that  will 
held  to  be  no  error  in  instructing  the  result '*  is  erroneous,  because  auihoriz- 
jurors  that  they  might  consider  how  ing  the  jury  to  assess  damages  regard- 
far  the  injury  was  permanent  in  its  less  of  evidence  or  the  absence  of 
nature,  and  might  affect  the  ability  of  evidence.  Houston,  etc.,  R.  Co.  v, 
the  child  to  render  service  to  her  father  Richards,  (Tex.  Civ.  App.  1899)  49  S. 
to  the  time  of  her  majority.  W.  Rep.  687. 

Defeotive  Pleading.  —  A  requested  in-  2.  Chicago,  etc.,  R.  Co.  v,  Kennedy, 

struction  that  testimony  as  to  perma-  2  Kan.  App.  693;  Louisville  Southern 

nency  should  be  disregarded  because  R.  Co.  v.  Minogue,ooKy.  360;  Kleiner 

no  claim  was  made  for  permanent  in-  v.  Third  Ave.   R.  (Jo..  36  N.  Y.  App. 

jury  is   properly   refused    where    the  Div.   191;  Ayres  v.  Delaware,  etc..  R. 

petition   is   possibly  not  open  to  that  Co..    158  N.   Y.   254,  affirming  ^^H.y, 

criticism   and   it    would   be   improper  App.  Div.   511;  Crank  v.  Forty-second 

under  the  circumstances  wholly  to  re-  St..  etc.,  R.  Co.,  53  Hun  (N.  Y.)425; 

move  the  testimony  from  the  considera-  Propsom   v.   Leatham,    80    Wis.    608. 

tion  of  the  jury.     Texas  Cent.  R.  Co.  And  see  Ohio,  etc.,  R.  Co.  v.  Cosby, 

V.  Brock,  (Tex.  Civ.  App.  1895)  30  S.  107  Ind.  32;  Fry  v,  Dubuque,  etc.,  R. 

W.  Rep.  274.  Co..  45  Iowa  416;  Bigelow  ».  Metropol- 

Proof  WiUiont  Otjeotion.  ~  Although  itan    St.    R.   Co.,   48  Mo.   App.   367; 

permanency  is  not  charged  in  terms.  White  v.   Milwaukee  City  R.  Co..  61 

yet  if  an  allegation  in  the  declaration  Wis.  536. 

may  be  so  construed,  and  proof  of  per-  Deg^  of  Proof.  —  The  failure  to  in- 
manency  has  been  admitted  without  struct  as  to  the  degree  of  proof  re- 
objection,  there  is  no  error  in  charging  quired  is  not  of  itself  reversible  error 
on  the  subject.  Ratteree  v.  Chapman,  when  no  further  instruction  on  that 
79  Ga.  574.  subject  was  requested.     Chicago,  etc., 

1.  Where  a  Declaration  Ii  Ininflciently  R.  Co.  v.  Kennedy.  2  Kan.  App.  693. 

Speoiflo  as  to  the  permanency  of  the  in-  Instmctione  Based  on  Expert  Teetimony. 

juries  received,  there  can  be  no  recov-  — Where  medical  experts  have  testified 

ery   therefor  on  loose,  indefinite,  and  to  results  which  in  their  opinion  would 

unsatisfactory  testimony  as  to  the  prob-  follow    from    the    injuries,    and   with 

ability  of  permanency.     Kalembach  v.  reference  to  other  results  which  they 

Michigan  Cent.  R.  Co.,  87  Mich.  509.  believe  may  follow,  the  jurors  may  be 

In  the  Absenoe  of  Evidenoe  that  a  sur-  instructed  that  the  party  injured  is  en- 

gical  operation  injuriouslv  affected  the  titled  to  recover  for  such  injuries  as 

plaintiff,  or  where  the  injuries  do  not  they  believe  from  the  evidence  he  may 

of  themselves  warrant  an  inference  of  labor  under  in  the  future  as  the  result 

that    nature,  an  instruction   that   the  of  the  injuries.     Omaha  St.  R.  Co.  v. 

jury  may  take  into  consideration  the  Emminger,  (Neb.  1898)  77  N.  W.  Rep. 

probability  of  permanent  impairment  675. 

of  health  or  the  lessening  of  physical  Where  the  expert  medical  testimony 

ability  is  erroneous.     Western  Union  is  to  the  effect  that  injuries  received 

Tel.  Co.  V.  Morris,  83  Fed.  Rep.  992.  are  probably  incurable,  it  is  proper  to 

See  also  Raben  v.  Central  Iowa  R.  (3o..  instruct  the  jury  that  they  may  award 

74  Iowa  732,  31  Am.  &  Eng.  R.  Cas.  45.  compensatory  damages  for  the  future 
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Future  or  Permanent  Effeets  Patent.  —  However,  where  from  the 
nature  of  the  injury  itself,  as  where  a  serious  injury  is  shown, 
the  loss  of  a  limb  is  proven  or  the  like,  so  that  the  fact  of  future 
or  permanent  effects  is  patent,  proof  as  to  reasonable  certainty  is 
unnecessary  to  warrant  the  giving  of  an  instruction  as  to  the 

effects  of  the  injury,  if  from  the  testi-  of    a    permanent   character.       Texas 

mony  they  find  there  is  a  reasonable  Trunk  R.  Co.  v,  Ayres,  83  Tex.  268. 

certainty  that  the  plaintiff  may  suffer  In  Gronan  v.  Kukkuck,  59  Iowa  18, 

in  the  future  from  the  injuries.     Koet-  the  court  was  asked  to  instruct  the  jury 

ter  V.  Manhattan  El.  R.  Co.,  (Supreme  to  the  effect  that  the  plaintiff  could  not 

Ct.)   36  N.  Y.  St.  Rep.  611,   affirmed  recover  for  permanent  injuries,  unless 

without  opinion  129  N.  Y.  668.  they  were  proved  by  a  preponderance 

Permanent  Iiynrj  Besolting  from  Frae-  of  evidence,  and  there  was  held  to  be 
tnre.  —  In  Wilson  v.  Pennsylvania  R.  no  error  in  modifying  the  instruction 
Co.,  132  Pa.  St.  27,  it  was  proved  that  requested  by  adding  thereto  a  state- 
the  plaintiff's  leg  was  broken,  and  he  ment  that  if  the  jurors  found  the  plain- 
complained  that  he  suffered  pain  at  the  tiff  entitled  to  an  award  for  injuries 
time  of  the  trial.  There  was  held  to  from  which  he  had  not  recovered,  they 
have  been  no  error  in  instructing  the  should  consider  the  length  of  time,  as 
jury:  **  If  you  are  satisfied  that  it  [the  shown  by  the  evidence,  it  would  re- 
injury] is  of  a  permanent  nature,  of  quire  him  to  recover, 
course  that  is  also  to  be  considered  in  Uncertainty  at  to  Permanency.  —  In 
arriving  at  what  you  think  to  be  a  fair  Texas  Pac.  R.  Co.  v,  Davidson,  3  Tex, 
and  just  compensation."  Civ.   App.    542,   the  evidence  showed 

Want  of  Direct  Evidence.  —  In  Louis-  that  the    plaintiff  was  "a  surveyor; 

ville,  etc.,  R.  Co.  z/.  Williams,  20  Ind.  that  within  an  hour  after  the  accident 

App.  576,  there  was  no  direct  evidence  he  became  unable  to  walk;  that  at  the 

that   the   injury   was   permanent,   but  time  of  the  trial,  more   than   a  year 

there  was  evidence  from  which  the  jury  after  the  accident,  he  was  still  unable 

could  have   concluded   that  it  was  of  to  walk  except  with  the  assistance  of 

a  permanent  character,  and  it  was  held  a  cane;  that  he  had  not,  since  the  acci- 

that  there  was  no  error  in  giving  an  in-  dent,  had  a  day  and  night's  rest  from 

struction  which  authorized  the  jurors  the  pain;  that  he  was  unable  to  do  anv 

to  find  that  the  injury  was  temporary  work,  and  was  threatened  very  seri- 

or  permanent,  and  allowing  them  to  ously  with  paralysis  in  his  left  side,  in- 

asse&s  damages  for  the  permanent  in-  eluding  his  leg  and  thigh,  left  arm, 

jury,  if  any  they  should  find.  and  neck;  that  he  had  been  unable  to 

Inference  of  Permanency.  —  Where  the  perform  any  manual  labor  since  re- 
evidence  was  to  the  effect  that  hip  dis-  ceiving  the  injuries;  that  previous  to 
ease  resulted  from  the  injury  and  that  these  injuries  he  had  made  arrange- 
it  would  be  permanent,  there  was  held  ments  tending  tc  some  engagements  as 
to  be  no  error  in  charging  that  **  it  is  a  a  surveyor,  from  which  he  reasonably 
fair  inference  from  the  testimony  that  expected  to  realize  one  hundred  dollars 
from  the  contusion  resulted  a  very  per  month;  that  he  had  to  abandon 
severe  and  probably  incurable  hip  dis-  these  arrangements;  that  thereafter  he 
ease,  from  which  the  child  may,  and  had  been  offered  sixty  dollars  per 
probably  will,  suffer  to  the  day  of  its  month  to  oversee  hands  at  a  sawmill, 
death."  O'Neill  v.  Kinken,  (Supreme  but  that  his  health  would  not  permit 
Ct.)  8  N.  Y.  Supp.  554,  affirmed  125  N.  him  to  engage  even  in  this  business.*' 
Y.  733.  It  was  held  that  the  court  was  justified 

Preponderance  of  Evidence.  —  Where  in  instructing  that  the  jury  might  con- 
the  evidence  is  condicting  as  to  whether  sider  the  impaired  ability  to  perform 
or  not  the  probable  effect  of  the  injuries  customary  business,  there  being  expert 
would  be  to  impair  the  proper  or  nat-  testimony  of  a  physician  that  while  he 
ural  use  of  the  plaintiff's  neck  and  could  not  state  with  certainty  as  to  the 
shoulder  in  the  future,  there  is  no  error  permanency  of  the  injuries,  yet  it 
in  refusing  to  instruct  the  jury  that  would  be  a  long  time  before  the  plain- 
there  can  be  no  recovery  unless  it  is  tiff  recovered,  if  he  recovered  at  all, 
shown  by  a  fair  preponderance  of  evi-  and  further  that  in  his  opinion  the  in- 
dence  that  the  plaintiff's  injuries  were  juries  were  probably  permanent. 
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right  to  recover  therefor.* 

TlM  Sni&oieney  of  Inatnietioiii  as  to  the  right  of  recovery  for  perma- 
nent or  future  physical  effects  is  to  be  determined  by  the  fact 
whether  or  not  the  true  rule  as  to  the  right  of  recovery  has  been 
stated  with  substantial  accuracy.  Therefore,  when  it  is  apparent, 
or  it  may  be  fairly  inferred,  that  by  reason  of  an  improper  state- 
ment the  jury  has  been  misled,  a  judgment  based  on  its  verdict 
will  be  set  aside,  unless  its  award  in  this  particular  can  be  dis- 
tinguished, and  the  judgment  modified  in  that  respect.*  But  it 
is  otherwise  if  it  is  manifest  that  no  prejudice  has  resulted.* 

1.  Chicago,  etc.,  R.  Co.  r.  Warner,  lUilaading  Inttmetion.  —  A  charge 
io8  in.  538;  Reinke  v,  Bentley,  90  Wis.  that  the  plaintiff  can  recover  for  such 
457*  future  consequences  as  are  reasonably 

LoM  of   Limb. —  In    Schmitz    v.   St.  certain  to  ensue,  and  not  for '*  merely 

Louis,  etc.,  R.  Co.,  119  Mo.  256,  there  possible,    or     even    probable,    future 

was  no  specific  allegations  as  to  the  effects  not  now  apparent,"  is  mislead- 

plaintiff's  inability  to  earn  a  livelihood  ing.      Kansas    City,    etc.,    R.   Co.   v, 

or  to  what  extent  he  would  probably  be  Stoner,  49  Fed.  Rep.  209,  4  U.  S.  App. 

disabled  after  he  attained  his  majority,  109. 

nor  was  there  any  evidence  in  reference  *'If  Ton  Consider.*'  —  In    Meeter   v. 

thereto  further  than  that  the  plaintiff  Manhattan  R.  Co.,  63  Hun  (N.  Y.)  533, 

had  lost  the  use  of  a  limb  and  would  the  court  instructed  the  I'urors  that  if 

be  a  cripple  for  life.    There  was  held  they    considered   the   plaintiff  perma- 

to  be  no  error  in  authorizing  the  jury  nently  injured  they  might  award  com- 

to  consider  to  what  extent  the  plain-  pensation  for  that,  and  upon  an  excep- 

tiff's  capacity  for  earning  a  livelihood  tion  by  the  defendant  the  court  said: 

after  his  majority  would  be  impaired.  **  When  I  say  *  if  you  consider,*  I  mean 

Injuries  Unditpated.  —  Where  the  if  you  consider  from  the  evidence."  It 
character  of  the  injuries  is  undisputed  was  held  that  sufficient  weight  had  not 
and  the  court  has  instructed  the  jury  been  given  to  the  true  rule  that  should 
that  it  should  allow  for  suffering  be  applied  in  regard  to  giving  damages 
reasonably  certain  to  follow  a  deform-  for  permanent  personal  iniuries. 
ity  proven,  and  for  incapacity  to  earn  An  Exception  to  an  Initmetion  that 
a  living  in  the  future,  there  is  no  error  among  other  things  it  authorizes  a  re- 
in refusing  to  require  a  special  finding  covery  for  alleged  permanent  injuries 
as  to  the  permanency  of  the  injuries,  must  be  directed  specifically  to  that 
Kohler  r.  West  Side  R.  Co.,  99  Wis.  33.  portion  of  the  instruction  and  not  to 

2.  Probability  of  Injury  Being  Perma-  the  whole  of  it.  Weisenberg  v.  Apple- 
nent.  —  An    instruction    that  the  jury  ton,  26  Wis.  56. 

has  a  right  to  take  into  consideration,  8.  An  Initmetion  that  if  the  Jury  |Is 

if  there  is  any  evidence  to  support  it,  "flatiiiied"  from  the  evidence  that  the 

the  probability  or  improbability  of  the  injury  was  permanent,  it  may  assess 

accident  resulting   in  any  permanent  damages  for  such  pain  and  suffering 

injury  to  the  plaintiff's  health  is  erro-  and  impairment  of  ability  to  earn  a 

neous,  because  authorizing  a  recovery  livelihood  as  the  plaintiff  may  suffer  in 

for  permanent  injury  without  a  reason-  the  future  is  not  open  to  the  objection 

able  ceruinty  that  the  injury  will  be  that  it  allows  the  jury  to  find  damages 

Permanent.     McBride  v.  St.  Paul  City  upon  a  supposition  or  conjecture,  or 

1.  Co.,  (Minn.  1898)75  N.  W.  Rep.  231.  fails  to  tell  the  jurors  that  permanent 

In  Missouri  Pac.  R.  Co.  v.  Mitchell,  disability  must  be  found  to  be  reason- 

75  Tex.   77,  wherein  there  was  testi-  ably  certain  before  such  damages  can 

mony  that  an  injury  to  the  spine  would  be  allowed.     Kenyon  v.  Mondovi,  98 

probably    become  aggravated   in   the  Wis.  50.     See  to  the  same  effect  Wilson 

future,  it  was  held  that  the  jury  was  v.  Pennsylvania  R.  Co..  132  Pa.  St.  27. 

properly  instructed,  that   "to  entitle  "Likely  with    Beaeonable  Certainty.'* 

plaintiff  to  recover  for  fuiure  damage  — An  instruction,  "  You  would  also  be 

there  must  be  a  reasonable  certainty  as  entitled  to  take  into  consideration  and 

to  such  future  damage;  a  mere  prob-  to  award  him  a  reasonable  sum  for  the 

ability  of  its  occurrence  is  not  enough."  certainty  of  the  duration  and  the  coiu 
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b.  Pain  and  Suffering.  —  It  is  a  well  settled  rule  that  com- 
pensation can  be  given  for  such  future  pain  and  suffering  only  as 
are  reasonably  certain  to  result  from  the  injuries  sustained;  con- 
sequently the  jurors  must  be  informed  that  to  justify  a  recovery 
for  such  effects  they  must  believe  that  such  conditions  are 
reasonably  certain  to  result,  or  there  must  be  the  use  of  such 
equivalent  language  that  the  jurors  may  understand  that  they  are 
restricted  within  the  rules  stated.* 

tinuation  of  the  effects  of  this  injury,  Wis.   183,  and  in  other  cases,  to  the 

if,  upon  the  evidence,  you  find  that  the  effect  that  damages  for  future  disability 

injuries  are  likely,  with  reasonable  cer-  must  be  such  as  are  reasonably  certain 

tainty,  to  be  permanent,"  will  not  re-  to  result,  not  such  as  may  result,  was 

quire  a  reversal,  where  it  is  evident  not  well  founded, 

that     the    word  "likely"   was  inad-  Sestdting  I^jorlM. —  It  is  not  error  to 

vertently  used,  that  the  attention  of  the  instruct  that  the  jury   may   consider 

court  was  not  specially  called  to  the  "  any  and  all  such  damages  which  it 

inadvertence  by  exception,  and  objec-  appears  from  the  evidence  will  reason- 

tion  was  made  for  the  first  time  on  ap-  ably  result  "  from  the  injuries,  where 

peal.     Weiler  v,  Manhattan  R.  Co.,  53  the  uncontroverted  evidence  shows  that 

Hun  (N.  Y.)  372.  the  plaintiff  will  certainly  suffer  in  the 

"  LUUlity  td  SofBnr."  —  Where  there  future,  but  the  evidence  affords  no  in- 
is  evidence  of  the  permanency  of  the  timation  as  to  the  probable  length  of 
injuries  and  that  if  the  plaintiff  should  time  of  such  suffering.  Ross  v,  Kan- 
become  sick  from  other  causes  the  re-  sas  City,  48  Mo.  App.  440. 
suit  of  Ae  injury  would  always  com-  ''BMSonablj  Liable"  —  "Beasonabl* 
plicate  them,  there  is  no  error  in  charg-  ProbabUity."  —  Where  certainty  of 
ing  that  the  jury  may  consider  upon  future  effects  is  impossible,  and  reason- 
the  subject  of  permanency  of  the  in-  able  probabilities  are  necessarily  the 
juries  the  liability  of  the  plaintiff  to  basis  of  opinions  expressed  by  experts, 
suffer  more  from  other  ailments  than  there  is  no  error  in  charging  the  jury 
she  would  have  suffered  had  it  not  been  that  damages  can  be  awarded  for 
for  the  injuries.  Crank  v,  Fortv-second  '*  such  consequences  as  are  reasonably 
St.,  etc.,  R.  Co.,  53  Hun  (N.  Y.)  425.  likely  to  ensue  in  the  future,"  and  also 

1.  Curtis  r.  Rochester,  etc.,  R.  Co.,  that  the  "  plaintiff  ma^  recover  for  all 

20  Barb.  (N.  Y.)  282,  affirmed  18  N.  Y.  pain  and  suffering  which  §he  has  sus- 

534;    Feeney  v.  Long  Island  R.  Co.,  talned  or  in  any  reasonable  probability 

116  N.  Y.  382;  Koetter  v,  Manhattan  will  hereafter  sustain."     Hamilton  v. 

El.  R.  Co.,  (Supreme  Ct.)  36  N.  Y.  St.  Great  Falls  St.  R.  C©.,  17  Mont.  334. 

Rep.  611.  "Will  LogioaUy  and  Clearly  Follow.*' 

PsrmaiiMiey.  —  An  instruction  that  if  —  If  there  is  any  evidence  that  the 

the  jurors  find  the  injury  to  be  of  a  per-  plaintiff  will  endure  future  pain  and 

manent  character  they  may  consider  suffering,  it  is  proper  to  instruct  that 

that  fact  in  enhancing  dapages  is  not  the  jury  can  give  damages  for  such 

objectionable  because  it  authorizes  the  pain  and  suffering  as  willTogically  and 

juiy  to  consider  and  allow  for  future  clearly  follow  from  the  injury  as  shown 

suffering.    Collins  v.  Council  Bluffs,  by  the  evidence  in  the  case.     Clarke  v, 

32  Iowa  324.  Westcott,  2  N.  Y.  App.  Div.  503. 

Boaionabls  Sztant.  —  An  instruction  Damages  Wbidh  Jury  Are  "  Satisfied  *' 

that  "  in  order  to  assess  damages  for  Will  Sestilt.  — An  instruction  authoriz- 

the  future,  yon  must  be  satisfied  to  a  ing  the  jurors  to  assess  damages  for 

reasonable  extent  from   the  evidence  such  future  pain  and  suffering  as  they 

that  she  will  continue  to  suffer,"  is  are    "  satisfied "    will    result    in    the 

good,  "  reasonable  extent "  in  the  con-  future    is    not    erroneous    because  it 

nection  used  being  a  substantial  equiv-  allows  a  recovery  upon  supposition  or 

alent     for     "  reasonable     certainty."  conjecture,  or  fails  to  inform  the  jury 

Kliegel  V.  Aitken,  94  Wis.  432,  wherein  that  such  result  must  be  reasonably 

it  was  said  that  a  criticism  that  the  certain.     Kenyon  v,  Mondovi,  98  Wis. 

charge  violated  the  rule  laid  down  in  50.    To  the  same  effect  see  Wilson  v. 

Hardy  v.  Milwaukee  St.   R.   Co.,   89  Pennsylvania  R.  Co.,  132  Pa.  St.  27. 
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One  Instruction  Cured  by  Another.  —  Where  the  jurors  have  been 
improperly  instructed  in  one  part  of  the  instructions,  if  by  a  sub- 
sequent qualification  the  true  rule  is  substantially  stated,  and  it 

is  improbable  that  they  could  have  been  misled,  there  is  no 
ground  of  complaint.^  But  the  failure  substantially  so  to 
instruct,  especially  when  a  proper  request  is  made,  is  erroneous 
unless  it  is  clear  that  no  prejudice  has  resulted.* 

"Judge  of  the  Effects    by  the  Testi-  and  not  as  an  independent  ground  of 

mony."  —  In    Matteson   v.   New    York  damages. 

CenL  R.  Co.,  62  Barb.  (N.  Y.)  364,  1.  Suffering  Which  PlaintifrWiU  Likely 
affirming  35  N.  Y.  487.  the  jurors  were  Endure.  —  A  charge  that  the  plaintiff  is 
instructed  to  give  such  damages  as  entitled  to  recover  for  such  pain  and 
would  compensate  the  plaintiff  for  the  suffering  of  body,  if  any.  as  the  jury 
bodily  injury  and  mental  anguish  sus-  may  believe  she  had  endured  "  and 
tained,  *'  whether  the  injury  has  yet  will  be  likely  to  endure  "  is  not  preju- 
been  developed,  or  its  effects  shall  dicial,  when  immediately  qualiiied  by 
hereafter  appear,"  and**  to  judge  of  its  the  charge  that  the  jury  may  allow 
future  results  by  the  testimony  given,  '  **  such  sum  as  would  compensate  her 
and  the  appellate  court  said:  *'  While  for  the  impairment  of  her  health  for 
the  phraseology  of  the  last  clause  is  not  such  time  as  you  may  believe,  from  the 
as  happy  as  might  have  been  used  to  evidence,  it  has  been  and  will  be  im- 
express  the  idea,  yet  it  is  sufficient  to  paired  by  reason  of  her  injuries,  and 
apprise  the  jury  that  they  are  to  ascer-  m  such  sum  as  will  compensate  the 
tain  from  the  evidence  whether  injuries  plaintiff  for  such  physical  injurv  re- 
will  be  hereafter  developed  and  mental  ceived  by  the  plaintiff,  and  the  ordinary 
pain  and  suffering  endured."  and  natural  result  as  a  consequence  of 

Instructions    Befased — Duplication. —  the  same."    Cameron  t/.  Union  Trunk 

Where  the  court  has  charged  at  the  Line,  10  Wash.  507. 

defendant's  request    that  *'  to  entitle  "Will  Endure,"  etc.  — Failure  to  Ask 

plaintiff  to  recover  for  future  damage,  Special     Instruction.  —  An     instruction 

there  must  be  reasonable  certainty  as  that  the    jury  may  allow  for  **  such 

to  such  future  damage;  a  mere  prob-  bodily  pain  and  suffering  as  the  evi- 

ability  of  its  occurrence  is  not  enough,"  dence  shows   she   will  endure  in  the 

a  further  instruction  that**  future  dam-  future,"  and  **  if  you  find  that  the  evi- 

ages  can  only  be  awarded  when  it  is  dence  shows  that  there  will  be  physical 

rendered  reasonably  certain  from  the  impairment    in    the   future,"   etc.,    is 

evidence  that  such  damages  will  evi-  proper  where  no  other  nor  more  defi- 

dently  and  necessarily  result  from  the  nite  instruction  is  requested.     Nichols 

original  injury,*'  is  properly  refused,  v.  Brabazon,  94  Wis.  549. 

Missouri  Pac.  R.  Co.  v.   Mitchell,  75  Damages    for    Iiguries    Which    "Will 

Tex.  77,  41  Am.  &  Eng.  R.  Cas.  221..  Probably  Be    Sustained.**  —  An  instruc- 

Beference   to    Impaii^  Physical  Con-  tion  that  **  if  the  plaintiff,  by  reason  of 

dition.  —  In  Stewart  v.  Ripon,  38  Wis.  said  accident,  suffered  bodily  pain  and 

584,  it  appeared  that  the  usefulness  of  mental    anguish  to  the   present,   and 

the  plaintiff's  arm  was  greatly  and  per-  will  so  suffer  in  the  future,  then  for 

manently  impaired,  and  the  jury  was  such  pain  and  anguish,  past,  present, 

instructed  that  if  his  condition  was  the  and  future,  you  should  allow  him  such 

natural  result  of  the  accident,  he  could  sum  as  you  think  proper  under  the  evi- 

recover  for  both  the  bodily  and  mental  dence,  without   proof  of  any  special 

suffering  which  he  had  endured,  and  sum,"  is  not  erroneous  where  the  jury 

for  the  pain  and  mental  anxiety  which  was   further    instructed    that    *'  with 

he  would  probably  endure  in  the  future,  reference    to    future     damages,    you 

'*  taking    into    consideration    the   im-  should  be  satisfied  from  the  evidence 

paired  usefulness  of  the  limb,  both  past  that  they  will  proably  be  sustained  by 

and  in  the  future."     It  was  held  that  the  plaintiff."     Kendall  v.   Albia,  73 

there  was  no  error  in  referring  to  the  Iowa   241,   distinguishing  Fry   v,    Du- 

impaired  usefulness  of  the  limb,  since  buque,  etc.,  R.  Co.,  45  Iowa  416. 

chat  was  referred  to  merely  as  an  ele-  2.  "Likely  to  Suffer.**  —  In  Curtis  v, 

ment  of  bodily  and  mental  suffering,  Rochester,  etc.,   R.   Co.,  18  N.  Y.  534, 
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E^idenoe  upon  Whieh  to  Base  Inttruotion.  —  To  authorize  a  court  to 
empower  a  jury  to  find  a  verdict  which  includes  damages  for 
future  pain  and  suffering  there  must  be  evidence  of  that  fact,  or 
the  fact  that  the  person  injured  will  probably  endure  further  pain 
as  a  result  of  the  injury,  sufficient  to  justify  the  charge.* 

the  jury  was  allowed  to  compensate  that  by  the  use  of  the  words  "  likely  ** 
not  only  for  future  suffering,  but  also  and  *'  may  "  the  jury  was  not  restricted 
for  such  suffering  as  the  plaintiff  "  was  to  the  consideration  of  such  pain  and 
likely  to  suffer.*'  The  appellate  court,  loss  of  time  as  were  reasonably  certain 
/^r  Selden,  J.,said:  **  This  instruction,  to  occur  was  overruled,  the  court  say- 
In  so  far  as  it  relates  to  future  pain  and  ing:  '*  Greater  accuracy  of  expression 
suffering,  is  clearly  erroneous;  and  if  is,  of  course,  always  desirable;  but  in 
it  had  not  been  subsequently  modified,  this  instance,  if  error  was  committed, 
the  error  would,  I  think,  have  been  and  was  possibly  harmful,  it  has  been 
necessarily  fatal  to  the  judgment.*'  more  than  cured  by  the  action  of  the 

Fntore  Saiforing.  —  An  instruction  court  in  giving  judgment  for  but  three- 
authorizing  an  allowance  for  pain  and  fifths  of  the  amount  of  the  verdict." 
suffering  which  the  plaintiff  **  may  **  Prospaotive  Suffering  and  Lost  of 
endure  hereafter"  is  erroneous  be-  Health."  —  In  Best  Brewing  Co.  v, 
cause  it  is  too  broad  and  allows  "  the  Dunlevy,  157  111.  141,  affirming  57  III. 
jury  to  go  into  a  field  of  mere  proba-  App.  96,  the  declaration  alleged  a 
bility."  Hardy  v.  Milwaukee  St.  R.  severe  injury  continuing  in  its  effects 
Co.,  89  Wis.  183.  up  to  the  time  of  the  filing  of  that 

Pain  Which  ''May"  Gontinue.  —  An  pleading,  and  th^  allegation  was  sup- 
instruction  permitting  the  considera-  ported  by  proof,  and  it  was  held  that 
tion  of  the  pain  for  such  time  as  it  even  if  an  instruction  was  obnoxious 
**  may"  continue  in  the  future,  as  because  authorizing  the  jury  to  allow 
shown  by  the  evidence,  is  erroneous,  damages  for  "  prospective  suffering 
Ford  V,  Des  Moines,  106  Iowa  94.  and  loss  of  health,"  the  jury  could  not 

Probable     SniEiBriiig.  —  In      Root     v,  have  been  misled,  where  the  damages 

Monroeville,  4  Ohio  Cir.   Dec.   53,  re-  awarded  were  justified  by  evidence  of 

versed  on  another  ground  54  Ohio  St.  the  plaintiff's  injuries  up  to  the  time  of 

523,  it  was  held  that  a  request  to  in-  the  commencement  of  the  suit  without 

struct  the  jury  that  **  you  may  con-  reference  to  any  prospective  suffering 

sider  the    pain   suffered,    and    which  or  loss  of  health. 

naturally  and  probably  will  be  suffered,  1.  Feeney  v.  Long  Island  R.  Co.,  116 

the  extent  of  the  injury  itself,  and  the  N.  Y.  375. 

effect  it  has  had  and  probably  will  have  Abeenoe  of  Eridenoe.  —  It  is  error  to 
on  his  bodily  comfort  and  his  ability  to  charge  that  the  plaintiff  is  entitled  to 
labor,"  was  properly  refused,  the  court  be  fully  compensated  for  all  loss  he  had 
saying:  "  Instead  of  damages  for  sustained,  and  for  the  pain  he  has  en- 
probable  suffering,  for  the  probable  dured  and  is  likely  to  endure  in  the 
effect  of  the  injury,  in  the  future,  plain-  future,  in  the  absence  of  evidence  that 
tiff  would  not  be  entitled  to  damages,  the  injury  is  permanent  or  that  the 
but  rather  for  those  effects  that  would,  plaintiff  is  likely  to  suffer  in  the  future, 
with  reasonable  certainty,  follow."  Mosher  v,  Russell,  44  Hun  (N.  Y.)  12. 

Saflisriag  Which  Has  Been  or  Hay  Be  Failure  to  Prove  OontinTiance  of  Ixgn- 

Gansed.  —  In  Fry  t/.  Dubuque,  etc.,  R.  ries.  —  Under    an    allegation    that   by 

Co.,  45  Iowa  416,  an   instruction  that  reason  of  the  injury  the  '*  plaintiff  be- 

the  jury  might  consider  such  "  future  came  sick,  sore,  and  lame,  and  suffered 

physical  suffering  or  anguish  which  is,  great     bodily    and    mental   pain   and 

has  been,  or  may  be  caused  by  said  anguish,  and  continued  to  suffer  for  a 

injury,"  was  held  erroneous.  long  time  thereafter;  that  plaintiff  has 

In  Illinois  Cent.  R.  Co.  v,  Davidson,  suffered  great  pain  and  loss  of  time,  and 

76  Fed.  Rep.   517,  wherein  the  jurors  was  put  to  great  expense,"  in  the  ab- 

were  instructed  that  they  might  con-  senceof  any  proof  as  to  the  continuance 

sider  "  the  physical  pain  and  suffering  of  the  injuries,  it  is  error  to  instruct  that 

which  the  plaintiff    *    *    *    is  likely  the  jury  may  consider  future  pain  and 

under  the  evidence,  if  you  so  find,  to  anguish  in  assessing  damages.     Shultz 

endure    in  the  future,"  an  objection  v.  GriflSth,  103  Iowa  150. 

466  •  Volume  XVI. 


Xnitraetioni.  PERSONAL  INJURIES.  Permanent  Sffeett. 

The  Eyidenoe  Heed  Hot,  HoweTer,  Be  Direct  and  PoiitiTe,  but,  as  before 
stated  in  connection  with  other  elements  of  damage,  if  the  alle- 
gations of  the  complaint  charge  the  infliction  of  injuries  of  a  kind 
from  which  it  can  be  seen  that  by  the  operation  of  natural  laws 
future  pain  or  suffering  must  ensue  of  necessity,  and  the  proof  is 
sufficient  to  sustain  the  allegations,  or  tends  to  sustain  them, 
then  such  an  instruction  is  warranted.* 

Disabled  Foot. —  In  Lake  Shore,  etc.,  defendant  had  the  plaintiff  examined 

R.  Co.  «/.  Johnsen,  135  III.  641,  there  by  two  physicians,   neither  of  whom 

was  proof  tending  to  show  that  the  in-  was  called  as  a  witness,  there  was  held 

jury  was  inflicted  by  the  crushing  of  'to  be  no  error  in  instructing  the  jurors 

the  plaintiff's  foot;  that  if  the  foot  was  that  in  estimating  the  damages  they^ 

not  amputated  the  injury  was  apt  to  should     consider    what    the     plaintiff 

grow  worse  at  any  time;  and  that  the  might  suffer    in    the    future    if  they 

foot  was  not  in  a  usable  condition,  but  should  find  that  there  was  reasonable 

that  the  plaintiff  was  obliged  to  move  certainty  of  such  suffering.      Koetter 

himself  otherwise  than  by  the  use  of  v,  Manhattan  R.  Co.,  59  Hun  (N.  ¥.)• 

the  injured  member.     There  was  held  623,  13  N.  Y.  Supp.  458,  affirmed  with- 

to  be  no  error  in  instructing  that  the  out  opinion  139  N.  Y.  668. 

jury  might    take    into    consideration  Future     Pain     and    Lioonvanionoe. — 

"  prospective    suffering    and    loss    of  Where  there   is  evidence   tending    tot 

health."  prove  that  future  pain  and  sufferings 

Proof  that  BhenmatUm  Sosiilted  from  will  ensue,  there  is  no  error  in  includ- 

the  accident  is  sufficient  to  authorize  an  ing  in  the  instruction  a  statement  that 

instruction  that  the  jury  may  compen-  if  the  jurors  find  that  the  injuries  to* 

sate  for  future  pain.     Miller  t/.  Ft.  Lee  the  plaintiff  are  permanent  they  should 

Park,  etc..  Co.,  73  Hun  (N.  Y.)  150.  consider  such  inconvenience  of  getting 

1.  Heoestity  of  Evidenoe.  —  Where  the  about  and  pain  as  they  find  reasonably 

injury  is  shown  beyond  question  to  be  certain  to  result  therefrom  in  the  future, 

of  a  permanent  character,  an  instruc-  and  award  her  such  sum  as  damages  as^ 

tion  that  there  may  be  a  recovery  for  would  reasonably  and  fairly  compen- 

bodily  and   mental  suffering,  if  any,  sate  her   therefor.     Raben  v.  Central 

which  the  plaintiff  has  undergone  or  Iowa  R.  Co.,  74  Iowa  732. 

which  may  reasonably  be  expected  to  Whore  Hedieal  Experts  Have  Testified 

result  in  the  future  is  not  erroneous  to  results  which  will,  in  their  opinion, 

in  so  far  as  it  authorizes  damages  for  follow  from  personal  injuries,  and  with 

future  pain  and  suffering  because  "  not  reference  to  other  results  which  they 

qualified  by  the  thought  that  damages  believe  may  follow,  it  is  not  erroneous- 

for  future  suffering  should  be  based  to  instruct  that  the   party  injured  is 

upon  the  evidence."     Miller  v,  Boone  entitled  to  recover  damages  for  such 

County,  95   Iowa  5,  distinguishing  Frv  injuries  as  the  jury  believe   from  the 

V,  Dubuque,  etc.,  R.  Co.,  45  Iowa  416,  evidence  he  may  labor  under  in  the- 

wherein   the  jurors  were  directed  that  future  as  the  result  of    the  injuries 

they  might  award  damages  for  '*  all  complained  of.     Omaha  St.  R.  Co.  v^ 

past,  present,  or  future  physical  suffer-  Emminger,  (Neb.  1898)  77  N.  W.  Rep. 

mg  or  anguish  which  is,  has  been,  or  675. 

may  be  caused  by  said  injury,"  which  Where  It  Appears  that  the  Plaintiif  Wat 

instruction  was  held  to  be  too  broad  Seriously  Ii^u^,  an  instruction  which 

because  it  authorized  the  jury  to  enter  merely  informs   the   jurors  that  they 

the  domain  of  conjecture.  may  consider  what  effect,  if  any,  the 

Sufieieney  of  Evidenoe— Uneontroverted  injuries  may  have  in  the  future,  in  re- 
Proof  of  Permanenej.  —  Where  the  plain-  spect  to  pain  and  suffering,  is  not  ob- 
tiff  testified  that  she  was  still  under  jectlonable  because  assuming  that  the 
treatment,  and  had  done  nothing  in  evidence  showed  a  probability  of  future- 
the  way  of  work  since  the  accident,  pain  and  suffering.  West  Chicago  St. 
and  her  physician  testified  that  in  his  K.  Co.  v,  Lups,  74  111.  App.  420. 
opinion  the  injuries  received  by  the  Where  the  Ii^nred  Party  Hat  Hot  Fnllr 
plaintiff  were  incurable,  which  testi-  BeooTored  at  the  date  of  the  trial,  the 
mony  was  not  contradicted,  though  the  jury  is  not   limited    to   the  damages 
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c.  Loss  OF  Earnings  or  Profits.  —  General  or  specific  alle- 
gations of  permanent  disability  by  reason  of  the  injuries  charged 
to  have  been  caused  by  the  defendant,  whereby  the  capacity  of 
the  plaintiff  to  earn  money  has  been  impaired  or  lost,  make  suck 
loss  of  earnings  or  profits  a  proper  subject  upon  which  ta 
instruct  the  jury,  where  the  proof  shows  or  tends  to  show  or 
make  it  appear  that  there  will  be  a  loss  or  reduction  of  earning 
power  in  the  future  as  a  result  of  such  injuries.* 

suffered  up  to  that  time,  but  may  also  1.  South  Chicago  City  R.  Co.  v,  Wal« 

allow    compensation    for   future    dis-  ters,  70  111.  App.  271 ;  Moore  v.  Kalama- 

ability  and  suffering  resulting  from  the  zoo,  109  Mich.  176;  Hartley  v.  Trorlicht, 

same  cause.    Johnson  v.  Northern  Pac.  49  Mo.  App.  314;  Gerdes  v.  Christopher, 

R.  Co.,  47  Minn.  430.  etc.,  Architectural  Iron,  etc.,  Co.,  124 

Bunages  Which  Will  Seasonably  Sasult.  Mo.  347 ;  O'Connor  v.  National  Ice  Co. , 

—  It  is  not  error  requiring  reversal  to  56  N.  Y.  Super.  Ct.  410;  Riley  r.  West 

direct  the  jury  in  determining  the  dam-  Virginia  Cent.,  etc.,  R.  Co.,  37  W.  Va. 

ages  to  lake  in  view  "  any  and  all  such  145;    Wilson  v.  Wheeling,   19  W.  Va. 

damages   which  it  appears   from   the  325.      And    see  Clare  v,   Sacramento 

evidence  will  reasonably  result  from  Electric    Power,   etc.,    Co.,    122    Cal. 

such  injuries,"  where  it  appeared  that  504. 

the  plaintiff  was  still  a  helpless  cripple  Hooawity  of  Avormanti  and   Proof — 

and  sufferer  after  the  expiration  of  two  Claim   Abandoned.  —  In    San    Antonio^ 

years  from  the  happening  of  the  in-  etc.,  R.  Co.  v.  Robinson,  73  Tex.  277, 

jury.     Ross  v.   Kansas  City,  48  Mo.  the  plaintiff,  to  avoid  a  continuance, 

App.  440.     In  this  case  the  court  said:  abandoned  his  allegations  that  he  was 

'*  It  would  have  been  far  better,  and  a  practicing  physician  and  as  to  his 

would  have  afforded  a  more  intelligent  disability  to  pursue  his  profession  be- 

and  reliable  guide  for  the  jury,  had  this  cause  of  his   injuries.     On   the  trial, 

evidence  been  supplemented  with  ex-  however,  he  was  allowed  to  prove  that 

pert  testimony  showing  the  probable  he  was  a  physician,  as  well  as  his  dis- 

duration  of  the  plaintiff's  future  suffer-  ability  to  practice.    An  instruction  that 

ing,  whether  for  a  month,  a  year,  or  the  jury  might  take  into  consideration 

term  of  years,  or  during  the  remainder  the'probable  effect  of  the  injuries  in  the 

of  her  life.     But  in  this  case  the  jury  future  upon  his  health  and  ability  to- 

wei'e  admonished    by  an    instruction  labor  and  attend  to  business,  and  gen- 

that  they  could  not  allow  plaintiff  dam-  erally  the  reduction  of  power  to  earn 

ages  for  loss  of  time  or  services,  so  money,   was  held  to  be  error,  which, 

that,  with  these  admonitions,  I  cannot  was  not  cured  by  a  subsequent  instruc- 

think    that  the   plaintiff's   instruction  tion,  given  at  the  request  of  the  defend- 

was  error,  or,  if  so,  it  was  but  harm-  ant,  to  the  effect  that  there  was  no 

less  error."  evidence  of  any  actual  pecuniary  loss, 

SnfRnring  at  Tima  of  Trial.  —  Where  it  etc. 
appears  that  at  the  time  of  the  trial  the  Snffloianey  of  Avarmant  and  Proof — 
plaintiff  is  still  suffering  from  her  in-  LossofEyaidght.  —  An  instruction  which, 
juries,  the  jury  may  be  instructed  that  submits  the  impaired  ability  to  earn  a 
there  is  a  right  to  damages  "  for  any  livelihood  in  the  future  is  warranted 
further  physical  suffering  which  you  by  an  averment  that  the  "  plaintiff  rep- 
may  find  from  the  evidence  is  reason-  resents  that  by  reason  of  said  injury  he 
ably  certain  to  result  from  the  injury  has  suffered,  and  still  suffers,  great 
complained  of."  Stutz  v.  Chicago,  mental  and  physical  pain;  that  he  is 
etc.,  R.  Co.,  73  Wis.  147.  disfigured  in  his  face  by  the  loss  of  his 

IneoraUa  Diaaaia.  —  Where  the  testi-  eye;  that  he  suffers,  and  during  his  life 

mony  is  clear  and  conclusive  that  the  must  continue  to  suffer,   the   loss  of 

injuries  resulted  in  an  incurable  dis-  eight  in  his  left  eye,"  and  evidence  to- 

ease  of  the  spine,  it  is  proper  to  refuse  support  it.      T#xas,  etc.,   R.    Co.    v. 

to  charge  that  there  is  no  evidence  Bowlin,  (Tex.  Civ.  App.  1895)  32  S.  W. 

sufficient  to  warrant  the  jury  in  award-  Rep.  918. 

ing   damages    for    any  future    pain.  Sni&eianoj    of    Inatmetion  —  Loes    in. 

Weiler  v,  Manhattan  R.  Co.,  53  Hun  Fntnre  Baxninge.  —  An  instruction  that 

(N.  Y.)  372.  the  jurors  may  include  in  their  awardi 
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Zridenoe  upon  Which  Instraetion  May  Bo  Baiod.  —  To  justify  such  an 
instruction  the  evidence  must  be  sufficient  to  show  that  such 
impairment  or  loss  will  continue  after  the  trial,  and  will  be 
suffered   in  the  future.*     Though,   from   the  nature  of  things, 

proof  as  to  the  damage  which  probably  will   be  sustained  by 

'*  the  loss  in  future  earnings  "  instead  be  entitled   to   the   salary   she   would 

of  *•  loss  of  future  earning  power  *'  is  have  earned  for  the  year  or  years  dur- 

not  objectionable  where  they  are  not  ing  which  she  was  debarred  from  pur- 

directed  to  estimate  or  conjecture  future  suing  her  occupation.     This  instruction 

profits  as   the   basis  of    their  award,  was  held   to  be  open  to  the  criticism 

Pill   V.    Brooklyn   Heights   R.   Co.,   6  that  the  jurors  would  naturally  infer 

Misc.  Rep.  (N.  Y.  City  Ct.)  267.  therefrom  that  they  must  compensate 

LoM  of  limb  by  Hinor.  —  Where  the  the   plaintiff  for  the    future    loss    by 

plaintiff,  a  minor,  had  lost  a  leg,  there  allowing  her  the  yearly  compensation 

was  held  to  be  no  error  in  instructing  she  had  earned  as  a  teacher,  for  the 

the  jurors   that   they   might  consider  length    of    time    during    which    they 

'*  the    plaintiff's    diminished  capacity  deemed  the  disability  would  continue, 

for  performing  manual  labor  after  the  thus  assuming  that  if  the  accident  had 

ag^    of    twenty-one     years,    and    the  not  happened  she  would  certainly  have 

mental  and  physical  pain  and  suffering  continued  to  teach  at  that  rate  of  salary 

caused   by   such,  injury,*'   instead  of  for  her  lifetime,   or  for  the  length  of 

instructing  them  to  take  into  considera-  time  during  which  the  jury  determined 

tion  the  plaintiff's  loss  of  future  earn-  that  her  injury  would  continue  tc  affect 

ing     power,     without    distinguishing  her  ability  to  earn  money, 

between  manual  and  other  labor.     Ft.  Booovery  by  Wifo  fbr  Inenrable  Insanity 

Worth,  etc.,  R.  Co.  v.  Robertson,  (Tex.  of  Husband.  —  In  Clark  v.  Hill.  69  Mo. 

1891)  16  S.  \V.  Rep.  1093.  App.  541,  which  was  an  action  by  a 

Ignoring  Future  Proipoott.  —  In  Hous-  wife  for  damages  sustained  because  of 

ton,  etc.,  R.  Co.  v.  Boehm,  57  Tex.  153,  insanity  of  her  husband  as  the  result  of 

wherein    the  plaintiff  was  entitled  to  the  wrongful  conduct  of  the  defendant, 

recover  for  permanent  disability,  an  in-  and  for  consequent  loss  of  support,  etc., 

struction  limiting  the  recovery  to  "  the  there  was  evidence  of  permanent  and 

difference  between  whai  the  plaintiff  incurable  injury,  and  it  was  held  that 

could  earn  before  and  what  he  can  earn  an  instruction  authorizing  a  recovery 

now,"  and  loss  of  time,  was  held  to  be  for  probable  earnings  of  the  husband 

erroneous,  because  it   took   from   the  was  proper. 

consideration  of  the  jury  the  plaintiff's  1.  Mammerberg  v.  Metropolitan  St. 
future  disability  resulting  from  the  in-  R.  Co.,  62  Mo.  App.  563. 
juries  received,  although  from  such  Disability  Exiiting  at  Trial.  —  Where 
injuries,  under  the  evidence,  he  might  there  was  testimony  that  at. the  time 
become  unable  in  the  future  to  perform  of  the  trial  the  plaintiff  had  not  re- 
any  labor,  either  physical  or  mental;  gained  the  full  use  of  his  arm,  that  he 
and  also  because  it  ignored  the  power  could  not  use  it  without  pain,  and  that 
in  the  future  but  for  the  injuries  to  ac-  the  rotary  motion  of  the  arm  was  im- 
quire  a  capacity,  mental  or  physical,  to  paired,  it.was  proper  to  refuse  a  request 
do  more  profitable  labor  than  he  was  to  charge  that  no  damages  could  be 
able  to  do  at  the  time  of  the  injury,  awarded  "  for  future  loss  that  plaintiff 
and  made  the  capacity  for  labor  at  the  may  sustain  in  consequence  of  his  in- 
time  of  the  injury  the  standard  by  jury  received  by  himself  at  the  time  he 
which  the  plaintiff's  labor  for  life  was  alighted  from  the  train  in  question." 
to  be  estimated.  Eddy  v.  Wallace,  49  Fed.  Rep.  801. 

Assumption  of  Future  Employment. —  Loei  of  Limb.  —  In  a  suit  to  recover 

In  Denver  z'.  Sherret,  88  Fed.  Rep.  226,  damages  for  the  loss  of  an  arm,  etc., 

the  jury  was  instructed  that  the  plain-  no  proof  that  such  loss  will  impair  the 

tiff  was  entitled  to  the  compensation  party's  ability  to  pursue  his  ordinary 

she   would  have  earned  as  a  school  business  is  necessary  to  authorize  an 

teacher,  and  that  if  the  jury  found  that  instruction  relating  to  damages  grow- 

the  injuries  received  would  impair  her  ing  out  of  the   want  of  such   ability, 

ability  to  carry  on  her  occupation  as  a  Chicago,  etc.,  R.  Co.  v.  Warner,  108 

schoolteacher  in  the  future,  she  would  111.  538,  18  Am.  &  Eng.  R.  Cas.  100. 

458  Volume  XVI. 


InftructloM.  PERSONAL  INJURIES.  Permanent  Mecto, 

reason  of  the  diminished  earning  ability  cannot  be  accurately 
made,  because  that  which  one  may  or  may  not  do  in  the  future 
depends  upon  so  many  contingencies  that  prospective  loss  of 
earnings  or  income  from  a  business  or  profession  is  not  suscep- 
tible of  direct  or  conclusive  proof,  such  proof  should  be  given  as 
the  nature  of  the  case  will  permit.* 

d.  Age  and  Life  Expectancy.  —  Where  age  and  the  prob- 
able  duration  or  expectancy  of  life  are  proper  matters  for  the 
consideration  of  the  jury  as  bearing  on  the  question  of  damages, 
if  the  facts  and  circumstances  so  warrant,  the  jury  may  be 
instructed  that  those  elements  are  proper  to  be  regarded  in 
determining  the  amount  of  compensation  to  which  the  plaintiff  is 
entitled.* 

1.  Bartley  v,  Trorlicht,  49  Mo.  App.  employed     help     in    making    certain 

214.  articles  to  order  is  sufficient  to  show 

Keoeesitj    of    Direct    Proof.  —  An   in-  that  her  earnings  in  that  connection 

struction    may    be    given   authorizing  were  the  result  of  her  personal  efforts, 

damages   to  be  awarded  for  inability  and,  in  connection  with  proof  of  past 

to  labor  or  transact   business   in   the  earnings,  will  authorize  a  charge  that 

future,    without    direct   proof  of  the  the  jury  may  award  damages  for  loss 

plaintiff's  earning  ability,  of  his  success  of  future  earnings.     Pill  v.   Brooklyn 

in  business  prior  to  his  injury,  or  of  Heights  R.  Co.,  6  Misc.   Rep.  (N.  Y. 

the  extent  of  his  earnings.     Fisher  v.  City  Ct.)  267. 

Jansen,  128  III.  549.  8.  Hinds  v.   Marshall,  22  Mo.  App. 

In  the  Abeenoe  of  Proof  of  the  Value  of  208;  Gessley  v.  Missouri  Pac.  R.  Co., 
the  plaintiff's  time  while  laid  up  with  26  Mo.  App.  156.  See  also  Russell  v, 
the  injury,  or  how  much  he  was  capable  Columbia,  74  Mo.  480;  Ross  v,  Kansas 
of  earning  before  the  injury,  the  jurors  City,  48  Mo.  App.  446;  Savannah,  etc., 
may  not  be  instructed  that  they  may  R.  Co.  v,  Wainwright,  99Ga.  255;  Ala- 
estimate  damages  for  an  impairment  of  bama  G.  S.  R.  Co.  v,  Carroll,  84  Fed. 
the  power  to  earn  money  in  the  future.  Rep.  772. 

Britton  v.  Grand  Rapids  St.  R.  Co.,  90  There HvBt  Be  Eridenoe  relative  there- 
Mich.  159.  to.     Bigelow  V.   Metropolitan   St.    R. 

Dimlnidied  Proflti.  —  In  O'Connor  v,  Co.,  48  Mo.  App.  367. 
National  Ice  Co.,  56  N.  Y.  Super.  Ct.  Prenimption.  —  Where  the  plaintiff 
410,  121  N.  Y.  662,  evidence  was  per-  was  thirty  years  of  age  it  was  held  re- 
mitted tending  to  prove  as  items  of  versible  error  for  the  court  to  say,  in 
damage  that  the  plaintiff  had  been  the  absence  of  evidence  "  You  would 
forced  to  neglect  and  give  up  his  busi-  probably  be  warranted  in  acting  upon 
ness,  that  he  had  lost  customers,  and  the  rule  that  a  man  in  good  health 
that  his  profits  had  been  diminished,  would  live  to  the  ordinary  age  of  sixty- 
and  the  jurors  were  instructed  that  five  or  seventy  years."  Doonerv.  Del- 
they  might  consider  the  proof  in  esti-  aware,  etc..  Canal  Co..  164  Pa.  St.  17. 
mating  the  damages.  The  reviewing  Sniftoienoj  of  Evldenoe.  —  In  Ross  v. 
court  refused  to  disturb  the  judgment,  Kansas  City,  48  Mo.  App.  440,  wherein 
though  no  special  allegations  respect-  an  instruction  submitting  the  age  and 
ing  the  items  appeared  in  the  com-  condition  in  life  of  a  married  woman 
plaint.  was  criticised,  the  court  said:  "  Where 

Capaoity  to  Earn  Definite  Sam.  —  Where  the   plaintiff,   in  consequence    of    her 

there  is  evidence  of  personal  injury,  coverture,  is  debarred  from  a  recovery 

the  court  will  not  instruct  that  the  jury  for  costs  of  treatment  or  for  loss  of 

cannot  consider  future  loss  of  wages  time,  and  wher^  there  is  no  evidence 

because  of  the  absence  of  any  proofof  offered  as  to  the  permanency  of  the  in- 

a  reduction  of  the  capacity  to  earn  any  jury,  or  as  to  whether  the  plaintiff  is 

definite  sum.     Ford  v,  Charles  Warner  likely  to  suffer  from  her  injury  during 

Co.,  I  Marv.  (Del.)  88.  the  remainder  of  her  life,  I  am  unable 

Earnings  by  Personal  Eflbrts.  —  Proof  to  perceive    *    *    *    how  the  age  of 

that  the  plaintiff  worked  at  home  and  the  injured  plaihtiff  becomes  a  proper 
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Impainnant  of  Ability  Cauod  by  DooUning  Toan.  —  It  has  been  held, 
however,  that  a  charge  on  the  subject  of  permanent  injury  which 
authorizes  the  jury  to  consider  any  diminution  in  the  plaintiff's 
capacity  to  earn  money  because  of  injury  sustained  as  if  such 
diminution  would  continue  from  that  cause  alone  during  the 
entire  period  of  his  expectancy  of  life,  and  which  fails  to  instruct 

subject  for  the  consideration  of  the  wholly  incapable  of  attending  to  her 
jury  in  ascertaining  and  determining  ordinary  household  duties.  There  was 
the  damages  to  be  allowed.  It  is  quite  evidence  given,  without  objection,  that 
true,  however,  that  in  personal-injury  before  the  injury  she  was  stout,  able- 
cases  this  instruction  has  been  given  bodied,  and  capacitated  to  do,  and  did 
and  proved  without  noticing  the  dis-  do,  a  variety  of  labor  common  to 
tinction,  which,  I  think,  ought  to  be  women  in  her  situation,  and  that  after 
observed."  her  injury,   which   was  internal,   she 

Protonoe    of   Plaintiff  at    Trial.  —  In  found  herself  wholly  unable  to  do  the 

Gainesville,  etc.,    R.  Co.   r.  Lacy,   86  labor  she  had  before  performed  with 

Tex.  244,  it  was  assigned  as  error  that  ease.     It  was  held  that  an  instruction 

an  instruction  was  given  that  the  jur^  that  the  jury  might  take  into  consid- 

could  lake  into  consideration  the  di-  eration   the  age  and  situation  of  the 

minished    working    capacitv    of    the  plaintiff,  her  bodily  suffering,  if  any, 

plaintiff,   in   the  absence  of  any  evi-  and  mental  anguish  resulting  from  the 

dence  of  the  plaintiff's  age,  the  prob-  injury  received,  if  any,  the  extent  and 

able  duration  of  her  life,  or  the  value  permanency  of  her  injury,  if  any,  and 

of  her  labor  before  and  after  the  Injury,  the  extent  to  which  she  was  disabled, 

and  there  was  held  to  be  no  error,  the  if  at  all,  was  not  prejudicial  because 

proof  bein^  of  such  a  nature  that  the  authorizing  the  consideration   of    the 

jurors  could  form  their  opinion  there-  plaintiff's  age,  which  might  have  much 

from,  and  further  that,  age  being  but  to  do  with  the  extent  of  the  injury,  and 

a  help  in  arriving  at  the  conclusion,  further  that  the  use  of  the  word  ^*  situ- 

the   fact  that  the  injured   party   was  ation  "  worked  no  harm.     Thomas  v. 

personally  present  is  proper  to  be  con-  Wabash,  etc.,   R.  Co.,   20    Mo.  App. 

sidered  by  the  appellate  court  in  pass-  485. 

ing  on  the  sufficiency  of  the  evidence.  Duration    of   life.  —  An    instruction 

In  the  Absence  of  Evidonoe  of  the  prob-  authorizing  the  jury  to  consider  any 
able  duration  of  life  the  jurors  can  permanent  or  continuing  injury,  con- 
determine  the  matter  from  their  knowl-  sideling  the  age  of  the  plaintiff  and  bis 
edge  of  such  things  and  from  proof  as  **  expectancy  in  life,"  is  not  objection- 
to  the  health  of  the  party  and  other  able  because  referring  to  the  probable 
facts  before  them.  Gainesville,  etc.,  duration  of  life,  but  is  proper  because 
R.  Co.  V,  I^acv,  86  Tex.  244  [citing  referring  to  the  plaintiff's  reasonable 
Gulf,  etc.,  R.  Co.  V,  Compton,  75  Tex.  prospects  in  view  of  his  present  con- 
672;  Missouri  Pac.  R.  Co.  v,  Lehm-  dition.  Rice  v.  Des  Moines,  40  Iowa 
berg,  75  Tex.  61].  638. 

IMseased  Condition  Hot  Seenltin^  fhmi  .      Poieible  Earning  Power.  —  In  Galves- 

Iignry.  —  Where  there  was  no  evidence  ton,  etc.,  R.  Co.  v.  Cooper,  2  Tex.  Civ. 

which  would  justify  a  finding  that  a  App.  42,  an  instruction  that  the  jurors 

diseased  condition  resulted  from   the  might  consider  the  evidence  as  to  the 

injury,  it  was  proper  to  instruct  the  plaintiff's  age,  probable  expectancy  of 

jurors  that  the  disease  (Bright's)  was  a  life,  etc.,  in  estimating  his  loss  from 

dangerous  one,  the  proof  being  to  that  diminished  earnings  and  loss  of  eam- 

effect,  and  that  they  should  take  this  ing  power,  but  that  they  were  not  to 

into  consideration  in  determining  the  disregard    the    plaintiff's  capacity,   if 

plaintiff's  expectancy  of  life  and  the  any,  to  earn  money  since  the  injuries 

loss  of  his  earning  power.     Bunting  v,  and  in  the  future,  nor  to  consider  such 

Hogsett,  139  Pa.  St.  363.  facts  otherwise  than  as  circumstances 

Snfieienoj  of  Inttmotion.  —  In  an  ac-  to  be  weighed  with  all   the  evidence, 

tion  by  a  married  woman  the  petition  was  held  to  be  proper  as  limiting  the 

averred,  among  other  things,  that  by  effect  of  the  evidence  as  to  the  plain- 

reason  of  the  injury  she  was  rendered  tiff's  age  and  expectancy  of  life. 
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the  ]\xry  to  take  into  consideration  such  impairment  of  ability  as 
may  be  caused  by  declining  years,  is  erroneous.^ 

e.  Condition  in  Life.  —  Instructions  relative  to  the  condi- 
tion or  situation  in  life  of  the  person  injured  may  be  proper;  but 
it  seems  that  they  should  not  be  given  where  they  can  in  no  way 
aid  the  jury  in  determining  the  amount  of  compensation  to  be 
awarded.* 

/.  Annuity  and  Mortality  Tables — iMtniotioiui  m  to  Proper 

TFm  ot  —  Where  annuity  or  mortality  tables  are  introduced  in  evi- 
dence  to  enable  the  jury  to  determine  the  amount  of  compensa- 
tion where  the  plaintiff  has  been  totally  and  permanently  disabled, 
the  jurors  should  be  instructed  as  to  the  mode  in  which  the 
tables  should  be  used  or  consulted.' 

21.  Objections  and  Ezoeptioni.  —  The  attention  of  the  court  must 
be  called  to  the  infirmity  of  the  charge  complained  of  by  suitable 
objection,  or  the  alleged  error  must  be  specifically  pointed  out 
and  opportunity  afforded  for  the  court  to  correct  its  statement  if 
it  deems  such  a  course  necessary;*  and  to  justify  a  review  of  the 

1.  Central  R.,  etc.,  Co.  t'.Dottenheim,  Hodo  of  Um.  —  In  East  Tennessee, 
93  Ga.  423.  etc.,   R.  Co.  v,  McClure,  04  Ga.  658,  a 

2.  Thomas  v,  Wabash,  etc.,  R.  Co.,  new  trial  was  granted  for  error  in 
^o  Mo.  App.  485;  Rice  v.  Des  Moines,  charging  as  to  the  use  of  a  mortality 
40  Iowa  638.  table,  in  the  absence  of  any  instruction 

"The  Terms  'Oonditloii  in  Idle*  and  as  to  plaintiff's  decreased  capacity  to 
^Sitnatioii  in  LifSs  *  are  synonymous  and  earn  monev  as  he  grew  older  or  as 
may  be  used  interchangeably."  Ross  how  to  find  the  present  cash  value  of 
V.  Kansas  City,  48  Mo.  App.  444  [citing  his  lessened  capacity  to  labor  except 
Blair  v,  Chicago,  etc.,  R.  Co.,  89  Mo.  by  reference  to  the  table. 
383;  Thomas  v,  Wabash,  etc.,  R.  Co.,  Though  annuity  tables  may  be  con- 
20  Mo.  App.  485].  But  see  Nutt  v,  sidered  with  other  evidence,  they  can- 
Southern  Pac.  Co.,  25  Oregon  391.  not  be  made  a  mathematical  basis  for 

When  AppUoable.  —  In  Ross  v,  Kansas  estimates.    Crouse  v.  Chicago,  etc.,  R* 

City,  48  Mo.  App.  440,  it  was  said  in  Co.,  (Wis.  1899)  78  N.  W.  Rep.  446. 

substance  that  while  perhaps  in  cases  Unoertain    Instmetion.  —  Where     the 

of  permanent  injuries  or  lifelong  in-  mortuary  table  and  annuity  table  are 

firmities  and   suffering  the  plaintiff's  both  before  the  jury,  any  instruction 

condition  or  situation  in  life  might  be  given  by  the  court  as  to  their  use  in 

a  proper  subject  for  the  jury  to  con-  ascertaining  present  value  should  not 

sider,   it  is  only    where  the   plaintiff  leave  it  uncertain  as*  to  which  table  is 

seeks  to  recover  for  loss  of  time  or  serv-  to  be  consulted  for  that  purpose,  but 

ice   that  his  condition   in   life  can  be  the  jury  should  be  told  that  the  annuity 

considered.  table  alone  is  applicable.  And  the  court 

Propriety  of  Initrnotion.  —  There  is  no  should  also  put  the  jurors  on   their 

error  in  instructing  that  in  estimating  guard  against  overlooking  the  fact  that 

the  damages  the  jury  may  take  into  there  are  two  columns  in  the  table,  one 

consideration   with  other  matters  the  applicable  to  six  and  the  other  to  seven 

plaiqtiff's  age  and   condition   in   life,  per  cent.     Atlanta,    etc.,    R.    Co.    r. 

Kussells'.  Columbia,  74  Mo.  480:  Smith  Smith,  94  Ga.  107. 

V.  Butler,  48  Mo.  App.  663.  4.  Troxel   v.    Vinton,    77    Iowa  90; 

3.  As  tolmportanoeof  HortalityTables.  Texas,  etc.,  R.  Co.  v.  Casey,  52  Tex. 
—  It  is  proper  to  instruct  that  mortality  112.  See  also  generally  article  Excep- 
tables  in  evidence  are  of  importance  to  tions  and  Objections,  vol.  8,  p.  253. 
enable  the  jury  to  arrive  at  a  deter-  General  Exeeption.  —  In  Hulehan  v, 
mination  as  to  the  amount  of  damages.  Green  Bay,  etc.,  R.  Co.,  68  Wis.  520, 
Keyes  v.  Cedar  Falls,  (Iowa  1899)  78  the  evidence  showed  that  the  plaintiff 
K.  W.  Rep.  227.  had  at  the  time  the  care  of  two  doc- 
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^ 

alleged  erroneous  action  of  the  trial  court  in  this  respect,  the 
objection  must  not  only  be  appropriate,  but  it  must  also  be 
timely,  so  that  the  objectionable  charge  may  be  corrected  or 
amended.  ^ 

22.  Failure  to  Bequest  Instmotions.  —  Unimportant  and  incon- 
sequential errors  or  omissions  in  instructions  advising  the  jurors 
as  to  the  measure  of  damages  or  limit  of  recovery  and  the  rules 
by  which  they  should  be  governed  in  arriving  at  their  verdict  will 
not  be  sufficient  to  warrant  the  reversal  of  a  judgment  where  the 

tors,  one  immediately  after  his  injury,  prevented  from  pursuing  his  usual  oc- 
and  another  a  day  or  two  after  that,  cupation  for  a  specified  lime,  and  no 
who  amputated  his  fingers,  and  the  evidence  of  the  value  of  his  earnings  is 
court  instructed  that  the  jury  might  given,  there  is  no  error  in  informing 
award  what  the  plaintiff  had  reason-  the  jurors  that  they  may  take  into  con- 
ably  expended  for  the  purpose  of  being  sideration  his  loss  of  earnings  by 
cured  of  his  injuries.  It  was  objected  reason  of  the  injuries,  since  he  is  en- 
that  the  court  improperly  included  in  titled  to  recover  nominal  damages  at 
the  instructions,  as  an  element  of  dam-  least.  Seitz  v.  Dry  Dock,  etc.,  R.  Co., 
age,  ''  what  he  [the  plaintiff]  had  i6  Daly  (N.  Y.)  264.  In  this  case  the 
reasonably  expended  for  the  purpose  of  court  said:  "  To  have  made  the  objec- 
being  cured  of  his  injuries."  The  ap-  tion  to  the  plaintiff's  right  of  recovery 
pellate  court  said:  '*  There  are  two  of  more  than  nominal  damages  for  loss 
reasons  why  the  defendant  ought  not  of  earnings  available  to  the  defendant, 
now  to  avail  himself  of  this  objection:  a  specific  request  that  the  jury  be  di- 
First,  because  the  rule,  as  stated,  was  rected  to  limit  the  plaintiff's  recovery 
the  correct  rule,  and  if  not  applicable  for  the  loss  of  such  earnings  to  nominal 
to  the  facts  of  the  case  because  of  the  damages  only  was  necessary;  and  an 
absence  of  any  evidence  showing  the  exception  to  the  refusal  of  the  trial 
amount  of  his  expenses  in  being  cured,  justice  so  to  direct  would  have  pre- 
the  defendant  should  have  called  the  sen  ted  the  defendant's  objection  to  this 
attention  of  the  court  to  that  fact;  and  court  for  review." 
a  second  and  perhaps  better  reason  In  Harding  v.  New  York,  etc.,  R. 
why  the  defendant  should  not  now  Co.,  36  Hun  (N.  Y.)  73,  the  plaintiff's 
avail  himself  of  the  objection  is  that  testimony  tended  to  show  that  he  re- 
the  exception  was  not  to  the  particular  ceived  injuries,  and  there  was  a  gen- 
fact  which  is  now  alleged  to  be  error,  eral  exception  to  a  charge  which  was 
but  to  the  statement  as  a  whole."  silent  as  to  whether  the  injury  to  the 

Exception  for  Indeflniteness  and  Unoer-  feelings  which  the  jury  were  instructed 

tainty.  —  In  Hamilton  v.  Great   Falls  they  might  take  into  account  was  such 

St.   R.  Co.,   17  Mont.  334,  an  instruc-  as  resulted  from  the  bodily  injuries  lo 

tion,    after    substantially  stating    the  the  plaintiff  or  from  other  causes.     It 

contention  of  the  plaintiff,  continued:  was  held  that  the  general    exception 

''  The  defendant  claims  as  to  the  in-  was  not  available,  and  that  the  failure 

juries  that  the  womb  displacement  and  to  request  the  court  to  limit  the  appli- 

trouble  previously  existed  and  that  for  cation  of  the  charge  so  as  to  inform  the 

none  of  these  internal  injuries  or  aggra-  jury  that  wounded  feelings  could  not 

vations  thereof  are  they  responsible."  be  taken  into  consideration  unless  they 

This  was  objected  to   as   incomplete,  were   produced   by   the   bodily  injury 

and  it  was  held  that  by  merely  except-  rendered  the  exception  useless, 

ing  for  indefiniteness  or  incompleteness  1.  OlijeetionB  HnBt    Bo  Spoeiflo. — Ad 

the  defendant  could  not  make  the  ex-  objection  to  a   charge   which,   among 

ception  the  foundation  of  assignment  other  things,  authorizes  a  recovery  for 

of  error  where  the  court  was  not  asked  permanency  must  be  specific.     Weisen- 

to  state  any  further  detail  of  the  claims  berg  v,  Appleton,  26  Wis.  56. 

of  the  defendant.  An  Exception  Kade  for  the  First  Time 

Objection      to     Befofal     to    Inetmct  on  AppMil  is   unavailing.       Weiler  v. 

Specially.  —  Where  it  is  proven  that  by  Manhatun    R.   Co.,   53   Hun   (N.  Y.) 

reason  of  the  injuries  the  plaintiff  was  372. 
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charge  given  is  substantially  correct,  no  prejudice  resulted,  and 
no  special  instructions  were  requested.* 

23.  Core  of  Erroneous  Instmctioiu — a.  By  Other  Instruc- 
tions. —  Inadvertencies,  errors,  and  omissions  in  instructions  will 
not  necessarily  vitiate  the  verdict,  where  by  the  giving  of  other  or 
further  instructions,  statements  possibly  objectionable  are  quali- 

1.  Keyes  v.  Cedar  Falls,  (Iowa  1899)  preceded   by  an   instruction   to  allow 

78  N.  W.  Rep.  227;  Chicago,  etc.,  R.  such    damages    as    **  seem     *     *     * 

Co.   V,   Kennedy,   2    Kan.   App.   693;  right  and  proper,"  and  no  further  in- 

Seitz  V.    Dry   Dock,   etc.,    R.   C^o.,    16  struction    is    requested.        Knittel    v. 

Daly  (N.   Y.)   264;    Harding  v.   New  Schmidt,   16  Tex.    Civ.   App.  7.     And 

York,  etc.,  R.  Co.,  36  Hun  (N.  Y.)  72;  see  Keyes  v.  Cedar  Falls,  (Iowa  1899) 

Taylor  v,  Springfield,  61  Mo.  App.  263;  78  N.  W.  Rep.  227. 

Hamilton  v.  Great  Falls  St.  R.  Co.,  17  Limiting  EflJMt  of  Testimony.  —  Where 

Mont.  334;  Gulf,  etc.,  R.  Co.  v,  Vinson,  the  defendant  is  apprehensive  that  ad- 

(Tex.  Civ.  App.   1893)  24  S.   W.  Rep.  missible  evidence  as  to  the  injuries  to 

956;    Texas,  etc.,  R.  Co.  v,  Casey,  52  a  female  plaintiff  may  be  improperly 

Tex.   112;  McCoy  v,  Milwaukee,  etc.,  considered  by  the  jury  as  laying  the 

R.  Co.,  88  Wis.  56:  Weisenberg  v.  Ap-  foundation     for    the    assessment    of 

pleton,  26  Wis.  56;  Stewart  v,  Ripon,  special   damages  growing  out  of  the 

38  Wis.   584;    Hulehan  v.  Green  Bay,  plaintiff's   deprivation   of   the   advan- 

etc,   R.  Co.,  68  Wis.   520;  Nichols  v,  tages  of  the  married  state,  he  should 

Brabazon.  94  Wis.  549.  ask  an  instruction  placing  proper  limits 

Elomentt  of  Bamago.  —  An  instruction  upon  the  effect  to  be  given  to  the  testi- 

that  if  the  jury  finds  for  the  plaintiff  it  mony.      Lake  Shore,  etc.,   R.   Co.   v, 

may  award  such  sums  as  in  its  judg-  Ward,  135  111.  511. 

ment,   under  the  evidence,  she  is  en-  Miteairiage.  —  Where    the     plaintiff 

tilled  to,  is  proper  in  the  absence  of  any  claimed  that  she  suffered  a  miscarriage 

request  for  a  special  instruction  as  to  as   the   result   of  an   injury,  and   the 

the  elements  of  damage.      St.   Louis  jurors  were  instructed  that  a  recovery 

Southwestern    R.    Co.   v,    Freedman,  might  be  had  for  all  suffering  caused 

(Tex.  Civ.  App.   1898)  46  S.  W.  Rep.  by  the  casualty,  and  that  they  might 

loi.  consider  that  at  th^t  time  she  was  en- 

Referenoe  to  Jnrort'  Sjmpafhies.  —  In  cHnte^  and  also,  at  the  request  of  the  de- 

Young  V,  Cowden,  98  Tenn.   577,  an  fendant,  they  were  charged  that  the  fact 

instruction  was  as  follows:  *' In  cases  of  the  miscarriage  did  not  give  a  right  of 

where  persons  areinjured  we  naturally  recovery,  but  that  the  plaintiff  should 

have  our  sympathies  aroused  in  behalf  show  that  it  was  caused  by  the  defend- 

of  their  sufferings  and  crippled  con-  ant,  and  further  that  the  fact  of  the 

dition,   and   that,    too,   very  properly,  miscarriage  might  be  considered  if  it 

While  this  is  commendable,  we  must  was  caused  by  the  injury,  there  was 

never  lose  sight  of  the  fact  that  we  are  held  to  be  no  ground  of  complaint  in 

engaged  in  this  trial  for  the  sole  pur-  the  absence  of  any  request  for  further 

pose  of  determining  (')  How  did  this  or  more  specific  instructions.     Tunni- 

accident  occur?    *    *    *    (3)  What  is  cliffe  v.  Bay  Cities  Consol.  R.  Co.,  107 

the  extent  of  the  injury?**     It  was  held  Mich.  261. 

that  this  instruction  was  subject  to  criti-  Self-aggrayation.  —  W*here  an  instruc- 
cism  for  meagreness  in  failing  to  in-  tion  only  calls  the  attention  of  the  jury 
struct  the  jurors  not  to  allow  their  to  the  question  of  enhanced  damage  to 
sympathies  to  enter  into  consideration  a  leg  resulting  from  a  fall  subsequent 
of  the  case,  but  that  it  would  not  re-  to  the  original  injury,  and  not  to  such 
quire  a  reversal  in  the  absence  of  any  damage  on  account  of  excessive  walk- 
further  request  to  charge  on  that  point,  ing  or  other  misuse  of  the  leg  after  the 

Lost  of  Time  —  Diminished  Capacity  for  injury,  and  no  question  is  made  as  to 
Labor.  —  An  instruction  that  in  estimat-  instructions  given  or  refused,  the  ap- 
ing damages  the  jury  may  consider  pellate  court,  in  considering  the  negli- 
*'  loss  of  time  "  and  **  diminished  gence  of  the  injured  party  in  the  use 
capacity  for  labor  *'  is  not  objectionable  of  the  injured  limb,  is  limited  in  its  in- 
as  allowing  a  double  recovery  for  the  quiry  to  the  testimony  relative  to  injury 
same  injury,  where  it  is  immediately  by   the   fall.     If   the  plaintiff  desired 
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iied  or  explained,  the  issues  are  fairly  presented  to  the  jury,  and 
it  is  apparent  from  a  consideration  of  the  instructions  as  a  whole 
that  the  jurors  were  not  misled  and  that  no  harm  resulted  from 
the  charge  complained  of.* 

anore,  an  instruction  should  have  been  to  charge  directly  that  the  burden  of 

asked  by  him.     Troxel  v.  Vinton,  77  proof  was  upon  the  plaintiff  to  show  by 

Iowa  90.  a  fair  preponderance  of  evidence  the 

HegatiTing  Bight  of  BaooT«ry  for  Self-  nature  and  extent  of  the  injuries,  if 

Aggravation.  —  A  charge  correct  so  far  any,  which  she  received,  and  that  until 

as  it  goes  is  not  erroneous  for  failing  she  did  so  she  was  not  entitled  to  re- 

•to  give  some  specific  instruction  which  cover,  is  harmless  where  the  plaintiff 

would  also  have  been  correct,  but  was  was   required   to  prove   her  damages 

not  asked  for.     Thus,  where  the  jury  and  assumed  to  prove  them,  the  jury 

was  charged  that    the  plaintiff  could  was  charged  that  she  could   recover 

recover  the  damages  caused   by   the  only    for    such  damages  as  she    did 

injury,  the  defendant,  not  having  re-  prove,  and  the  fact  of  the  injury  was 

quested  an  instruction  negativing  more  indisputable  and  undisputed.     Hamil- 

expressly  any   right    of  recovery  for  ton  v.  Great  Falls  St.  R.  Co.,  17  Mont, 

damages  caused  by  the  plaintiff's  sub-  334. 

secfuent  imprudence,  cannot  complain        l^rontoiis  Statement  Immediately  Oor- 

of  Its  omission.     Weisenberg  v,  Apple-  reeted.  —  In  Pollock  v,  Brooklyn,  etc., 

ton,  26  Wis.  56.  R.  Co.,   (Supreme   Ct.)  39   N.   Y.   St. 

Differentiating    Pnnitiye    and   Aotnal  Rep.  568,  affirmed  without  opinion  133 

Damages.  —  Although    an     instruction  N.  Y.  624,  the  charge  was  excepted  to 

does  not  correctly  and  with  sufficient  because  of  a  misstatement  of  the  trial 

distinctness    state   the  difference    be-  judge  with  reference  to  the  fact  that 

tween  punitive  and  actual  damages,  so  the  alleged  result  of  the  injury  might 

-that  the  jurors  could  know  for  which  have  been   produced    by  some  other 

they  might   find,  nor  lay  down  with  agency,  but  there  was  held  to  be  no 

sufficient  distinctness  the  rule  or  meas-  prejudicial    error,    the    j^dge  having 

ure  of  damages  by  which  they  should  thereafter  corrected   the  statement  by 

have  been  governed,  and  therefore  is  explaining  what  he  really  meant, 
objectionable  for  that  reason,  the  judg-        Befnsed  Inetmction  Embodied  in  An- 

ment  should  not  be  reversed  where  the  other.  —  The    refusal   to  instruct  that 

attention  of  the  court  was  not  called  to  there    could    be    no    recovery    if    the 

the  alleged  error,  either  by  exception  injury  was  the  result  of  an  accident  and 

or  by  asking  a  proper  charge.     Texas,  not  the  result  of  negligence  is  imma- 

etc.,  R.  Co.  V.  Casey,  52  Tex.  112.  terial  where  the  doctrine  in  question 

Beftieal  of  Time  to  Prepare  Written  In-  was  substantially  embodied  in  other 
iStruotioni.  —  Where  the  only  doubtful  instructions,  and  no  injury  was  suf- 
question  is  as  to  the  amount  the  plain-  fered  because  of  the  refusal.  Joliet  v. 
tiff  ought  to  recover,  and  there  are  no  Johnson,  (111.  1898)  52  N.  E.  Rep.  498. 
intricate  and  difficult  questions  of  law  Aienmlng  FUet  of  I^jvry.  —  A  possible 
involved,  and  the  defendant,  at  the  defect  in  an  instruction  in  stating  that 
close  of  the  testimony,  presents  four  the  plaintiff's  action  was  for  *'  an 
instructions  in  writing,  and  requests  injury  sustained,*'  thereby  assuming 
time  to  prepare  further  instructions  in  that  an  injury  was  sustained  in  fact,  is 
writing,  and  the  amount  of  the  verdict  cured  by  leaving  the  fact  of  the  injury- 
is  not  grossly  excessive,  the  judgment  to  the  jury  to  be  determined  by  the  evi- 
will  not  be  reversed  because  of  the  re-  dence  and  by  instructing  the  jurors 
iusal  of  the  court  to  grant  further  that  if  they  believe  that  the  plaintiff 
time.  Atchison,  etc.,  R.  Co.  v.  was  injured  as  alleged,  etc.  Joliet  v, 
Frazier,  8  Am.  &  Eng.  R.  Cas.  72,  27  Johnson,  (111.  1898)  52  N.  E.  Rep.  498. 
Kan.  463.  Impairment  of  Health.  —  In  Lake  Erie, 

1.  Owens  V,   Peoples  Pass.  R.  Co.,  etc.,   R.  Co.  v.  Wills,  140  III.  614,  the 

155   Pa.  St.  334;  Omaha  St.  R.  Co.  v,  jurors    were    instructed    that  if  they 

Emminger,  (Neb.  1898)  77  N.  W.  Rep.  found  for  the  plaintiff  they  might  take 

675;  Texas  Cent.  R.  Co.  v,  Rowland,  3  into  consideration  not  only  the  bodily 

Tex.  Civ.  App.  158.  disability  occasioned  by  the  accident. 

Burden  of  Proof.  —  Error  in  refusing  if    any   was    proved,    *' but   also    an 
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b.  By  Verdict.  —  And  where  a  verdict  is  rendered  which  is 

warranted  by  the  proof,  or  is  not  so  excessive  or  outrageous  as  to 
indicate  that  the  jurors  were  influenced  in  their  determination  by 

impairment  of  the  plaintiff's  general  earning  of  monev."  It  was  held  that 
health,  which  is  shown  by  the  evidence  "  the  elements  of  damage  proper  to  be 
and  which  the  jury  believe,  from  the  considered  in  assessing  the  amount 
evidence,  will  affect  or  impair  his  thereof  were  »  »  »  sufficiently  speci- 
future  ability  to  attend  to  his  ordinary  lied  in  the  concluding  clause  to  tndi- 
business,  the  same  as  if  the  injury  cate  that  the  jury  should  award  oDly 
complained  of  had  not  occurred.  such  a  sum  as  should  compensate." 
They  were  also  instructed  that  in  esti-  One  Portion  of  Charge  Qnalifled  by  An- 
mating  his  damages,  present  and  pro-  other.  —  In  Owens  t/.  Peoples  Pass.  R. 
spective,  they  should  give  only  such  Co..  155  Pa.  St.  334,  the  court  said  in 
damages  as  were  shown  by  the  evi-  one  part  of  the  charge:  **  Give  this 
dence,  and  in  many  of  the  defendant's  man.  if  he  is  entitled  to  compensation, 
instructions  the  jurors  were  told  that  all  that  you  believe  will  compensate 
the  plaintiff's  right  of  recovery  must  him  for  the  injury,  if  he  is  entitled  to 
be  shown  by  a  preponderance  of  the  recover;"  and  in  another  part:  *'  If 
evidence.  It  was  held  that  the  in-  you  find  for  the  plaintiff  he  is  entitled 
structions  taken  as  a  whole  were  not  to  recover  such  an  amount  as  will  corn- 
misleading  because  of  the  statement  pensate  him  for  bis  pain  and  suffering, 
relative  to  the  impairment  of  the  plain-  for  any  amount  of  money  that  he  has 
tiff's  general  health.  expended  by  reason  of  the  injury,  for 

Hoararo  of  BamagM.  —  It  is  not  cause  any  loss  of  wages  that  he  has  been  de- 
for  a  new  trial  that  the  court  gave  in  a  prived  of  or  been  unable  to  earn  up  to 
charge  so  much  of  a  statute  (Code  Ga.,  the  present  time  by  reason  of  the  acci- 
§  3067)  as  informs  the  jury  that  *'  in  dent,  and,  if  you  believe  it  is  a  perma- 
some  torts  the  entire  injury  is  to  the  nent  injury,  tor  loss  of  earning  power 
peace,  happiness,  or  feelings  of  the  for  the  balance  of  the  time  that  the 
plaintiff;  in  such  cases  no  measure  of  injury  will  prevent  his  working.'* 
damages  can  be  prescribed,  except  the  There  was  held  to  be  no  error  in  the 
enlightened  conscience  of  impartial  portion  of  the  charge  first  quoted,  for 
jurors,"  it  appearing  that  in  other  por-  the  reason  of  the  qualification  and  ex- 
tions  of  the  charge  the  judge  properly  planatlon  by  the  other  portion, 
instructed  the  jurors  in  what  particu-  Core  by  Initmotioni  for  AdTorso  Party, 
lars  they  should  find  only  the  actual  — Although  an  instruction  as  to  a  re- 
damages  sustained,  and  that  he  con-  covery  for  diminished  ability  to  work 
fined  the  application  of  the  rule  em-  is  in  some  portions  not  as  perspicuous 
braced  in  the  language  quoted  to  the  as  it  should  be,  yet  if  it  is  made  per- 
damages  resulting  from  pain  and  fectly  clear  by  charges  given  at  the  de- 
suffering  and  the  like.  Georgia  R.,  fendant's  request  there  is  no  ground 
etc.,  Co.  V,  Keating,  99  Ga.  308.  of    complaint.     Campbell    v.    Fisher, 

^eoMioation  of  Slomonts  of  Damagof.  —  (Tex.  Civ.  App.   1893)  24  S.  W.  Rep. 

In  Texas  Cent.  R.  Co.  v,  Rowland,  3  661. 

Tex.  Civ.  App.  158,  the  jury  was  in-  Hnltiplgrlng  Annual  Samingt  by  Prob- 
structed:  *' If  you  find  for  plaintiff  ablo  Duration  of  Ufa.  ~  An  erroneous 
you  will  simply  so  say  in  your  verdict  instruction  that  the  jurors  may  esti- 
the  amount  you  may  find  from  the  evi-  mate  the  damages  bv  multiplying  the 
dence  that  is  due  to  him,  if  any,  by  plaintiff's  earnings  for  a  year,  when 
reason  of  the  damages  sustained;  and  ascertained,  by  the  number  of  years  he 
as  to  the  amount  of  damages  and  ex-  would  probably  live,  is  not  cured  by  a 
tent  of  plaintiff's  injuries  you  are  the  subsequent  instruction  that  they  may 
exclusive  judges.  *  *  *  In  case  you  allow  such  compensation  for  the  pecu- 
should  find  for  plaintiff,  you  may  take  niary  loss  sustained  or  which  the 
into  consideration,  in  estimating  the  plaintiff  will  sustain  because  of  his 
damages,  bodily  and  mental  pain  and  disability,  but  that  they  should  not  as- 
suffering,  according  to  its  degree,  and  sume  total  incapacity  because  of  ina- 
probable  character  of  the  injury,  its  bility  to  work  at  his  usual  calling,  but 
effect  upon  the  health,  the  mental  and  should  consider  his  power  to  earn 
physical  power  and  capacity  for  labor,  money  otherwise.  St.  Louis,  etc.,  R. 
the  pursuit  and  occupation,  and   the  Co.  r.  Farr,  56  Fed.  Rep.  994. 
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the  error  or  the  like  for  which  the  judgment  is  attacked,  there  is 
no  right  to  a  new  trial  or  other  disturbance  of  the  judgment.* 

IX.  IvjUBiES  TO  MnroBS  —  1.  Action  by  Parent  —  a.  Gener- 
ally. —  For  an  injury  sustained  by  an  unemancipated  minor 
there  are  two  rights  of  action,  one  on  behalf  of  the  father  of  the 
minor,  and  probably  in  most  of  the  states  on  behalf  of  the 
mother  if  the  father  is  dead,  for  the  loss  of  services  or  earnings 
during  the  minority  of  the  infant,  and  for  expenditures  rendered 
necessary  by  the  injury.     At  common  law,  however,  the  mother 

1.  Central  R.  Co.  ».  De  Bray,  71  Ga.  where    the   verdict  is    not    excessive. 

403;  Carroll  v,  Centralia  Water  Co.,  5  Texas,  etc.,    R.   Co.   v.  Wills,  2  Tex. 

Wash.  613.  App.  Civ.  Cas..  §  795. 

Terdiot  Warranted.  —  An  instruction  Instmotion  Dinregarded.  —  An  instruc- 
authorizing  the  jury  to  allow  such  tion  from  which  the  jury  might  be  war- 
damages  as  will  **  fairly  compensate  **  ranted  in  finding  punitive  damages  is 
the  plaintiff  is  not  objectionable  be-  no  ground  for  complaint  where  it  ap 
cause  it  fails  to  limit  the  expenses  for  pears  from  the  verdict  that  no  such 
which  a  recovery  may  be  had  to  such  damages  were  found.  Cleveland  v, 
as  were  reasonable  or  necessary;  but  if  Stilwell,  75  Iowa  466. 
improper  for  that  reason  there  will  be  Verdict  Leas  than  Claim —  One- fourth, 
no  prejudicial  error  if  it  appears  that  — The  giving  of  an  instruction  objec- 
the  verdict  was  warranted  by  the  proof  tionable  because  tending  to  lead  the 
as  to  the  amount  and  no  pretense  was  jurors  to  believe  that  they  can  find  the 
made  that  the  sum  was  unreasonable  full  amount  is  harmless  error  where 
or  unnecessary.  Flanagan  v,  Balti-  the  verdict  is  less  than  one-fourth  of  the 
more,  etc.,  R.  Co.,  83  Iowa  639.  amount  claimed.     Gulf,  etc.,  R.  Co. 

Terdiot  Clearfy  Bight.  —  An  instruc-  v,  Killebrew,  (Tex.  1892)  20  S.  W.  Rep. 

tion  that  the  jurors  may  consider  "  all  182. 

damages,    present  and   future,   which  One-half,  —  Where   the  jurors  have 

they  believe  from  the  evidence  are  and  been  erroneously  instructed  that  they 

will  be  the  direct  result  of  the  injuries  may  allow  for  lost  time,  as  to  which 

complained  of,**  is  subject  to  criticism,  there  was  no  proof  of  the  value,  it  is 

but  will  not  require  reversal  where  the  no  answer  to  the  point  that  they  may 

verdict  is  plearly  right.     Sherwood  v,  have  included   the  lost   time  in  their 

Grand  Ave.  R.  Co.,  132  Mo.  339.  verdict,  that  the   verdict  was  for  pre- 

Bamages  Joitifled.  —  In  Best  Brewing  cisely  one-half  the    amount  claimed. 

Co.  7/.  Dunlevy,  157  111.  141,  affirming  Texas,     etc.,     R.     Co.     v.     Bigham, 

57  111.  App.  96,  the  declaration  alleged  (Tex.  Civ.  App.  1895)  30  S.  W.   Rep. 

a  severe  injury  continuing  in  its  effects  254. 

up  to  the  time  of  filing  of  that  plead-  Correction  bj  Striking  Out  Award  for 
ing,  and  the  allegation  was  supported  Pnnitiye  Damages.  —  Error  in  instruct- 
by  proof.  It  was  held  that  even  if  an  ing  the  jury  that  it  may  award  punitive 
instruction  was  obnoxious  because  au-  damages  is  cured  where  the  compensa- 
thorizing  the  jury  to  allow  damages  tory  and  the  punitive  damages  are 
for  **  prospective  suffering  and  loss  of  stated  in  separate  amounts  by  the  ver- 
health,"  the  jury  could  not  have  been  diet,  and  the  verdict  is  set  aside  as  to 
misled,  where  the  damages  awarded  the  punitive  damages  on  motion  for  a 
were  justified  by  evidence  of  the  plain-  new  trial.  Stone  r.  Chicago,  etc.,  R. 
tiff's  injuries   up  to   the  time  of  the  Co.,  88  Wis.  g8. 

commencement  of   the    suit,   without  Preenmption  of  Pr^ndioe.  —  The   fact 

reference  to  any  prospective  suffering  that   a   verdict  is  reasonable  will  not 

or  loss  of  health.  authorize  an  inference  that  the  defend- 

Terdiot  Kot  Excetsiye.  —  The  practice  ant   was  not  prejudiced   by  a  charge 

of   instructing  juries  that    they    may  which  authorized  the  jury  to  allow  for 

award  damages  in  any  amount  not  ex-  an   element  of    damage  as  to   which 

ceeding  that  claimed  in  the  petition  is  there   was    no    proof.      International, 

reprehensible,  but  such  a  charge  will  etc.,  R.  Co.  v.  Cook,  (Tex.  Civ.  App» 

not  be   regarded   as  reversible    error  1895)  33  S.  W.  Rep.  888. 
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was  not  responsible  for  the  maintenance  of  the  minor,  and,  having 
no  right  to  his  ser\'ices  and  earnings,  had  no  such  right  of  action.^ 
b.  Pleading  and  Proof.  —  In  an  action  of  this  character  the 
general  rule  is  that  a  parent  cannot  recover  for  the  loss  of  the 
service  of  his  minor  child  without  alleging  that  the  child  was  his 
servant.*     And  in  addition  there  must  be  evidence  as  to  the 

1.  Alabama,  —  South,  etc.,  Alabama  services  and  is  a  stranger  to  a  contract 

R.  Co.  v.  Donovan,  84  Ala.  141, 36  Am.  &  of  carriage  made  with  him  in  the  per^ 

Eng.  R.  Cas.  151;  Pratt  Coal,  etc.,  Co.  formance  of   which   he  was    injured. 

V,  Brawley,  83  Ala.  371,  3  Am.  St.  Rep.  Fairmount,  etc.,  Pass.  R.  Co.  z\  Stut- 

751;  Georgia  Pac.  R.  Co.  v,  Propst,  83  ler,  54  Pa.  St.  375. 

Ala.  518.  ilk  PonnfjlTtJkia  both  parents  should 

Arkansas,  —  Sibley    v,    Ratliffe,     50  be  joined.     Pennsylvania    R.    Co.    v. 

Ark.  477,  37  Am.  &  Eng.  R.  Cas.  295.  Bock«  93  Pa.  St.  427,  6  Am.  &  Eng.  R. 

California,  —  Durkee  v.  Central  Pac.  Cas.  ao. 

R.  Co.,  56  Cal.  388,  38  Am.  Rep.  59.  ThA  Cnitodiaa  of  a  child  whom  he  ha» 

Georgia,  —  Central   R.   Co.   v.   Brin-  not  adopted  cannot  sue.     Ft.  Worth  St. 

son,  64  Ga.  475,  8  Am.  &  Eng.  R.  Cas.  R.  Co.  v.  Witten,  74  Tex.  ao2. 

343.  Wh«re  an  Adopted  Xiaor  COiild  died 

Massachusetts,  —  Wilton  :/.  Middlesex  from   the  efiects  of   injuries  received 

R.  Co.,  125  Mass.  130.  there  was  held  to  be  a  right  of  recovery 

Missouri,  —  Schmitz    v,    St.     Louis,  by  the  plaintiff  standing  iM/^r^^/ar^xi/iV, 

etc.,  R.  Co.,  46  Mo.  App.  380;  Buck  v.  for  expenditures  in  consequence  of  the 

People's  St.  R.,  etc.,  Co.,  46  Mo.  App.  injuries  and  for  loss  of  service  to  the 

555.  time  of  death.     Whitaker  v,  Warren, 

New   York, — Cuming   r.    Brooklyn  60  N.  H.  20. 

City  R.  Co.,  109  N.  Y.  95,  reversing  38  Jofaider  of  Oansoo  of  Aetion.  —  A  count 

Hun  (N.  Y.)  362.  for  injuries  to  the  plaintiff  cannot  be 

Pennsylvania,  —  Oakland   R.   Co.   v,  joined  with  a  count  for  the  killing  of 

Fielding,  48  Pa.  St.  320.  his  minor  child  by  the  same  casually, 

Texas,  —  Evansich  v.  Gulf,  etc.,  R.  Cincinnati,  etc.,  K.  Co.  z.  Chester,  57 

Co.,  57  Tex.  123;    Texas,  etc.,  R.  Co.  Ind.  297;    Specht  v,  Pennsylvania  R. 

V,   Howard,  2  Tex.   Unrep.  Cas.  429;  Co.,  24  W.  N.  C.  (Pa.)  317. 

Texas,  etc.,  R.  Co.  v,  Morin,  66  Tex.  2.  Dunn  v,  Cass  Ave.,  etc.,  R.  Co., 

225.  21  Mo.  App.  188. 

Aotion  hy  Mothor.  —  A  mother,  on  the  Ploading  Proipootive  Loss  of  Sorrloos.  — 

death  of  her  husband,  succeeds  to  the  The  parent  cannot  recover  for  prospec- 

obligations  of  the  latter  towards  their  tive  loss  of  the  minor's  services  during 

minor  child,  and  if  the  child  receives  his  minority  without  a  special  allega- 

personal  injury,  and  the  mother  actu-  tion  respecting  them.     Gilligan  v.  New 

ally  supports  him  thereafter  during  his  York,  etc.,  R.  Co.,   i  E.  D.  Smith  (K. 

minority,   she    is    entitled   to  all    the  Y.)  453;    Cincinnati  Omnibus  Co.  v, 

wages   which    the    child    could    have  Kuhnell,  11  Cine.  Wkly.  L.  Bui.  189,  9 

earned  during  its    minority,    without  Ohio  Dec.  (Reprint)  197. 

any  deduction  for  or  on  account  of  the  Failnro  to  AUogo  Eolation  of  Master  and 

support  of  the  child.     Mauerman  v,  St.  Servant.  —  It  is  not  fatal  to  a  petition 

Louis,  etc.,  R.  Co.,  41  Mo.  App.  348.  that  it  fails  to  allege  specifically  that 

And  see  Schmitz  v.  St.  Louis,  etc.,  R.  the  minor  is  the  servant  of  the  father, 

Co..  46  Mo.  App.  380.  where   the   relation,  the  infancy,  and 

In  Arkansas  the  mother  mav  sue  if  the  right  to  the  services  of  the  minor 

the  father  be  dead.     Sibley  v,  Ratliffe,  are  shown.     Buck  v.  People's  St.  R., 

50  Ark.  477.  37  Am.  &  Eng.  R.  Cas.  etc.,  Co.,  46  Mo.  App.  555. 

295.  Aetion  Irj   Hothor  Alloging    Fathor*» 

The  Hothor's  Bight  Ooasos  on  Her  So-  Death.  —  A  petition  by  the  mother  need 

marriage  and  the  support  of  the  child  not  specifically  state   the  fact  of   the 

by  its   stepfather.     Whitehead  v,   St.  father's  death,  where  that  fact  fairly 

Louis,  etc.,  R.  Co.,  22  Mo.  App.  60.  appears  from  the  petition  as  a  whole, 

Hothor  Who  Is  Stontngor  te  Oontraot  —  Coins  v,  Chicago,  etc.,  R.  Co.,  47  Mo. 

The   mother   has   no   right    of    action  App.  173. 

where  she  has  no  right  to  her  child's  Amendmont  —  Injnrioi  te  Adoptod 
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probable  value  of  the  services  of  the  minor  from  the  time  of  the 
injury  to  the  time  when  he  will  attain  his  majority.* 

2.  Action  by  Minor.  —  The  other  right  of  recovery  exists  in 
behalf  of  the  minor  himself,  but  his  right  of  recovery  is  restricted 
to  compensation  for  the  injuries  sustained  and  consequent  pain 
and  suffering,  and  for  impaired  capacity  to  pursue  the  ordinary 
vocations  of  life  after  the  attainment  of  his  majority.  For  these 
elements  of  damage  the  action  must  be  brought  on  behalf  of  the 
minor  by  his  guardian  or  next  friend,  who  may  be  his  parent  or 
an  indifferent  person.  The  complaint  or  like  pleading  must  con- 
tain appropriate  averments  and  must  be  supported  by  proof.* 

Child. —  In  Whitaker  r.  Warren,  60  N.  them.     Whether  the  plaintiff's  daugh- 

H.  20,  which   was  an  action  of  debt  ter,  in  view  of  her  age,  could  render 

under    a    statute,   to    recover    double  him  any  services  having  a  pecuniary 

damages  for  injuries  to  the  plaintiff's  value  was  a  question  of  fact.     It  could 

adopted  minor  child,  a  second  count  not  have  been  ruled  as  a  question  of 

declared  upon  the  same  injuries  to  the  law  that  a  child  of  her  years  was  inca- 

plaintiff's  servant,  and  there  was  held  pable    of    doing    so.     The    evidence 

to  be  no  error  in  allowing  an  amend-  showed  the  child's  disability  had  lasted 

ment  to  the  declaration  by  adding  a  for  more  than  a  year,  and  still  contin- 

count  in  case  for  the  same  injuries  to  ued,  thus  raising  the  presumption  that 

the  child.  it  would  continue  in  the  future  for  a 

Death  of  Hinor  Pending  Aetion.  —  A  longer  or  shorter  period.     Having  these 

declaration  for  an  injury  to  the  plain-  facts  and  the  age  and  the  sex  of  the 

tiff's  minor  child  which  alleges  the  in-  child   before   them,  the  jury  were  as 

juries  to  be  permanent,  and  involving  well  qualified  as  any  expert  could  be  to 

a  total  loss  of  services,  may  be  amended  form  a  correct  opinion  as  to  the  dura- 

by  claiming  loss  of  his  services  occa-  tion  of  her  incapacity,  and  the  value  of 

sioned   bv  the  death  of  the  minor  by  her   services    to  her  father.     A  case 

reason  01  the  injury  since  the  inception  could  hardly  be  imagined  in  which  it 

of  the  action.     Bradford  v.  Downs,  126  would  be  more  impracticable  to  furnish 

Pa.  St.  622.  direct  evidence  of  any  specific  loss  by 

1.  Mauerman  v,  St.  Louis,  etc.,  R.  deprivation  of  services.     Any  evidence 

Co.,  41  Mo.  App.  348;    Dunn  v.  Cass  respecting  the  prospective  loss  would 

Ave.,  etc.,  R.  Co.,  21  Mo.  App.  188.  necessarily  have  been  speculative  and 

Partial  Leas.  —  If  a  child  injured  is  hypothetical,  and  could  not  have  been 

still  capable  of  performing  some  kind  of  real  assistance  to  the  jury."     See 

of  work,  then  the  father,  in  suing  for  also  Lang  v.  New  York,  etc.,  R.  Co., 

the  loss  of  the  services  of  the  child,  51   Hun  (N.  Y.)  603,  affirmed  123  N.  Y. 

must  establish  by  evidence  the  prob-  656. 

able  earning  capacity  of  the  child  m  its  8.  Van  Pelt  r.  Chattanooga,  etc.,  R. 

injured  condition  in  order  to  make  out  Co.,  89  Ga.  706;  Western,  etc.,  R.  Co. 

the  case.     Schmitz  v.  St.  Louis,  etc.,  v.  Young,  81  Ga.  397,  37  Am.  &  Eng. 

R.  Co.»  46  Mo.  App.  381.  R.  Cas.  489;    Davis  v.  Central  R.  Co., 

Absolute  Proof  of  Loss  of  Future  Serr-  60  Ga.  329;   Chicago,  etc.,  R.  Co.  v. 

icei  of  a  minor  is  not  required,  but  only  Lammert,  12  111.  App.  408;    Cargle  v. 

reasonable  certainty  of  the  loss  and  the  Nashville,  etc.,   R.  Co.,  7  Lea  (Tenn.) 

amount  of  damages  thereby  sustained.  717;  Evansich  r.  Gulf,  etc.,  R.  Co.,  57 

San    Antonio  St.    R.   Co.   v.    Muth,  7  Tex.  126;   Gulf,  etc.,  R.  Co.  v.  Styron. 

Tex.  Civ.  App.  443.  2  Tex.  Unrep.  Cas.  275.    And  see  cases 

Age,  Sex,  and   Faet    of   Ii^nry.  —  In  cited  in  the  first  note  to  this  section. 

Netherland- American  Steam  Nav.  Co.  See  also  article  Next  Friend,  vol.  14, 

1/.  Hollander,  59  Fed.  Rep.  417,  it  was  p.  996. 

said:     *'  It  was  within  the  province  of  Person  Standing  in  Looo    Parentli. — 

the  jury  to   form   an  estimate  of  the  Where  an  orphan  child  sues  for  per- 

damages  which  would  compensate  the  sonal  injuries  his  right  to  recover  for 

plaintiff  for  his  present  and  prospective  reduced  capacity  toearn  money  during 

loss  upon  the  facts  which  were  before  his  minority  will  not  be  defeated  by 
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In  such  an  action  th«  minor  is  regarded  as  the  real  plaintiff,  and 
the  authority  of  the  next  friend  or  guardian  terminates,  as  a  rule, 
with  the  conclusion  of  the  action.* 

3.  Instrnctions.  —  The  instructions  must  be  warranted  by  the 

the   fact   that  a   person  who  has  not  juries.     Missouri,  etc.,  R.  Co.  v,  Tona- 

adopted  the  child  is  at  the  time  acting  hill,  i6  Tex.  Civ.  App.  625. 

in  the  relation  of  a  parent.     Ft.  Worth  Appeal  —  PrMnmption  at  to  Right  of 

St.  R.  Co.  V.  Witten,  74  Tex.  202.  Baoovory.— '  In  Evansville,  etc.,  R.  Co. 

SooQiity. —  A  father,  when  suin^  on  v,  Maddux,  134  Ind.  571,  the  complaint 

behalf  of  his  minor  child,  must  give  a  alleged  the  minority  of  the  plaintiff, 

bond  and  security   for  costs.     Gargle  and  that  he  appeared  by  next  friend, 

V,    Nashville,    etc.,     R.     Co.,    7    Lea  and  there  was  a  finding  that  the  plain- 

(Tenn.)  717;    Spillane  v,  Missouri  Pac.  tiff  was  eighteen  years  of  age,  and  had 

R.  Co..  Ill  Mo.  555.  no   means  of  support    but    his  daily 

In  Forma  Pauperis.  —  Unless  statutory  labor.     An  objection  was   made  to  a 

authority   therefor    exists,    an    infant  special  verdict  that  he  was  at  an  ex- 

cannot  s\ie  in  forma  pauperis.     Cargle  pense  of  two  hundred  dollars  for  medi- 

V,  Nashville,  etc.,  R.  Co.,  7  Lea  (Tenn.)  cal  and    surgical    attention,    for    the 

717.  reason  that,  being  a  minor,  his  parents 

Pleading.  —  In  an  action  for  injuries  were   liable    for    this    expense.     The 

to  a  minor  brought  by  her  next  friend,  court  said:    *'  The  evidence  not  being 

an  objection  that  the  petition  failed  to  in  the  record,  we  must  presume  that 

allege  that  she  had  no  lawful  guardian  he  was  without  parental  support,  and 

comes    too    late   after  verdict.     Gulf,  himself  entitled    to  compensation  for 

etc.,  R.  Co.  V,  Kelly,  (Tex.  Civ.  App.  the  expense  of  his  sickness.     Besides, 

1896)  34  S.  W.  Rep.  140.  it  does  not  appear  from   the   verdict 

Bond  by  Guardian,  —  Where  suit  is  that  the  expense  of  his  sickness  was 

brought  by  a  guardian,  the  fact  of  the  taken   into  account  in   assessing   his 

giving  of  a  bond  by  him  is  a  necessary  damages." 

averment.     Spillane  v.  Missouri  Pac.  1.  Ayment   of   Jodgmont.  —  A  judg- 

R.  Co.,  Ill  Mo.  555.  ment  in  favor  of  a  minor  will  not  au- 

Objection  for  want  of  such  an  aver-  thorize  the  next  friend  who  prosecuted 

ment  should   be   raised   by  demurrer  the  action  to  receive  the   money.     It 

and  not  by  answer.     Spillane  v.  Mis-  can  be  paid  over  only  to  some  one  who 

souri  Pac.  R.  Co.,  11 1  Mo.  555.  has     qualified    as    guardian     of     the 

Ezpenditores  Hot  Proven.  —  In  an  ac-  minor's  estate,  or  must  be  retained  in 

tion  brought  in  behalf  of  an  infant,  the  the  custody  of  the  court  until  the  minor 

propriety  of  the  action  of  the  court  in  is  twenty-one  years  old.      Galveston 

overruling  a  motion  to  strike  from  the  City  R.  Co.  v,  Hewitt,  67  Tex.  473; 

complaintan  allegation  respecting  sums  Gulf,  etc.,  R.  Co.  v.  Styron,  66  Tex. 

expended    for    medical    and    surgical  421. 

treatment  is  immaterial  where  no  proof  Satisfaotion  of  Judgment.  —  In  Balti- 

was  directed  to  the  question  and  the  more,  etc.,  R.  Co.  v,   Fitzpatnck,   36 

jury  was  not  authorized  by  the  instruc-  Md.  619,  the  action  was  brought  on 

tions  to  find  anything  on  that  account,  behalf  of  an  infant  and  in  his  name  by 

South  Covington,  etc.,  St.   R.  Co.  v,  prochein    amiy   and  judgment    having 

Herrklotz,  (Ky.   1898)  47   S.  W.  Rep.  been   recovered   by   the   plaintiff,   the 

265.  amount  thereof  was  paid  to  the  attor- 

Emaneipated   Minor  —  Defendant's  ney  of  record,  who  had  been  employed 

Pleading  and  Proof.  —  Where  it  appears  by  the  prochein  ami;  and  by  order  of 

that  both  of  the  minor's  parents  were  the  attorney  the  judgment  was  entered 

dead,  and  that  no  action  had  ever  been  **  satisfied."     There  was  no  regularly 

brought  by  either  of  them  to  recover  constituted  guardian    to    receive    the 

for  the  loss  of  his  services  during  his  money  for  the  infant.     It  was  held  that 

minority,   the  defendant    must  plead  the  payment  was  a  good  discharge  of 

and  prove  any  cause  which  would  pre-  the  judgment,  and  that  the  act  of  the 

vent  the  plaintiff  from  recovering  for  attorney  in  receiving  the  money  and 

his  diminished  capacity  to  earn  from  directing  satisfaction  of  the  judgment 

the  time  of  the  death  of  his  parent,  to  be  entered  was  binding  upon  the  in- 

who  was  alive  at  the  time  of  the  in-  fant  plaintiff. 
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pleadings  and  the  proof;*  though  where  from  their  nature  the 
damages  sustained  are  not  susceptible  of  direct  or  conclusive 
proof,  in  the  absence  of  direct  evidence  much  must  be  left  to  the 
judgment  and  common  experience  of  the  jurors,  who  must  be 
guided  by  the  facts  and  circumstances  in  the  case.  This  is 
especially  so  where  a  recovery  is  sought  for  the  loss  of  prospec- 
tive earnings  because  of  the  impairment  of  the  earning  capacity 
of  a  minor  who  has  never  earned  anything,  and  whose  ability  for 
labor  or  capacity  for  earning  money  in  the  future  cannot  be  fore- 
told with  any  certainty.*  The  instruction  should  clearly  distin- 
guish the  elements  of  recovery  in  the  two  classes  of  actions,  and 

1.  Bridget  v,  Asheville,  etc.,  R.  Co.,  2.  Bartley  v,  Trorlichc,  49  Mo.  App, 

27  S.  Car.  456,   13  Am.  St.   Rep.  653.  214. 

See  also  Schmitz  t/.  St.  Louis,  etc.,  R.  Aetion  bjKinor  —  FatnreBiialiility. — 

Co.,  46  Mo.  App.  380.  Where  a  declaration  by  a  minor  con* 

Matten    Hot    Ihrovod.  —  Where    the  tains  a  general  allegation  of  permanent 

damages  awarded  are  extreme,  if  not  disability  to  labor,  an  instruction  au- 

excessive,   the  judgment  will   be    re-  thorizing  damages  for  *'  loss  of  earn- 

versed  because  of  an  instruction  as  to  ings  after  he  shall  have  arrived  at  the 

the  habits,  avocation,  money  made  by  age  of  twenty-one  years  *'  is  not  objec> 

labor,  prospect  of  increased  earnings,  tionable,  though  such  loss  is  not  spe- 

prospects    of    obtaining    steady    and  cially  alleged  and  no  proof  is  adduced 

remunerative  employment,  etc.,  of  the  tending  directly  to  show  that  such  a 

plaintiff,  a  mere  child  with  no  occupa-  loss   will    be    sustained.      Bartley    v, 

tion  and  no  formed  habits,  and  as  to  Trorlicht,  49  Mo.  App.  214. 

which    elements    there    is    no    proof.  Aotion  bj  Minor  —  Disability.  —  There 

Western  etc.,  R.  Co.  v.  Young,  83  Ga.  is  no  error  in  an  instruction  that  the 

512;  Western,  etc.,  R.  Co.  v.  Young,  81  jury  may  award  a  sum  of  money  equal 

Ga.  397.  to  the    difference    between   what    the 

Caro  of  Parent,  -r  It  is  error  to  author-  plaintiff  would  earn  after  he  is  twentv- 

ize  a  recovery  for  the  value  of  the  care  one  years  of  age  and  what  he  would 

given  by  a  mother  to  her  son,  in  the  have  earned  after  his  arrival  at  that 

absence  of  evidence  of  the  value  of  age  had  he  not  received  the  injuries 

such  care.     Mauerman   r.   St.   Louis,  proven,    not  exceeding  the    sum    de- 

etc.,  R.  Co.,  41  Mo.  App.  348.  manded  in  the  complaint.     South  Cov- 

DoT^opment  of  Diteaio.  —  In  Hussey  ington,  etc.,  St.   R.  Co.  v.   Herrklotz, 

V.   Ryan,  64  Md.  426,  it  was  averred  (Ky.  1898)  47  S.  W.  Ri^p.  265. 

that  the  plaintiff's  infant  daughter  was  Ho  Bide  for  the  Moasnre  of  Damages.  — 

crushed,      and      was      cut,      bruised.  In  an  action  by  a  child  for  damages 

wounded,   and    permanently    injured,  from   wounds  and   bruises   that  were 

whereby  she  became  sick,  sore,  and  dis-  cured  in  a  few  months,  and  from  the 

ordered,  and  had  so  remained  until  the  loss  of  the  sense  of  hearing  as  a  conse- 

institution   of  the  suit,  and   that   the  quence   of   the   injury,   the    following 

plaintiff  during  all  that  time  was  de-  charge   was   held   to   be  substantially 

prived  of  the  services  and  assistance  correct;     **  There  is  no  known  rule  of 

of  his  said  infant  daughter,  and  was  law  by  which  witnesses  can  give  you 

forced  to  lay  out  and  expend  a  large  the  amount  in  dollars  and  cents,  as  the 

sum  of  money  in  and  about  her  care  amount  of  injury,  but  this  is  left  to  the 

and  nursing,   to  wit,  the  sum  of  one  enlightened  conscience  of  an  impartial 

hundred  dollars.     There  was  evidence  jury.     This  does  not  mean  that  juries 

that  at  the  time  of  the  trial  epilepsy  had  can  arbitrarily  enrich  one  party  at  the 

resulted  from  the  injury.     It  was  held  expense  of  the  other,    nor  that   they 

that  there  was  no  error  in  submitting  should  act  unreasonably  through  mere 

to  the  jurors  that  they  might  consider  caprice.     But  it  authorizes  you  to  give 

prospective  loss  of  services  from  that  reasonable  damages  where  the  proof 

cause,  and  to  what  age  of  the  child  the  shows  that  the  law  authorizes  it.     But 

father  had  a  right  to  demand  her  serv-  the  jury  should  exercise  common  sense 

ices.  and  love  of  justice,  and,  from  a  desire 
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should  not  be  couched  in  misleading  language  or  language  calcu- 
lated to  confuse  the  jurors  and  induce  them  to  award  damages  as 

to  which  from  the  nature  of  the  action  there  is  no  right.     Hence 

where  it  is  evident,  or  there  is  a  fair  inference,  that  prejudice  has 
resulted,  the  judgment  will  be  reversed.^     But  instructions  which 

to  do  right,  fix  an  amount  that  will  tion  alleged  that  the  child  was  six  years 

fairly  compensate   for  the  injury   re-  old,   while    the    evidence   was  to  the 

ceived."     Davis  v.  Central  R.  Co.,  60  efifect  that  he  was  ten  years  old.     In 

Ga.  329.     See  also  Western,  etc.,  R.  charging  the  jury,  the  court  virtually 

Co.  V.  Young,  81  Ga.  397.  quoted  from  the  petition,  and  the  de^ 

Damages  for  Loii  of  Time.  —  In  an  Ac^  lendant   complained   that    the    jurors 

tion  by  a  Minor  for  personal  injuries,  a  were  misled  in  that  they  computed  the 

request  to  charge  that  the  plaintifif  was  damages  on  the  assumption  that  the 

not  entitled  to  damages  for  loss  of  time  child  was  but  six  years  old.     It  was 

while  confined  to  bed  from  the  effects  held  that  the  jurors  having  been  in- 

of  the  alleged  injury  is  properly   re-  structed  in  effect  that  they  should  be 

fused,  because  suggesting  no  reason  governed  by  the  evidence,  and  as  it 

why  he  should  not  be  allowed  compen-  was  unlikely  that  the  instruction  pro- 

satioA.     Louisville,    etc.,    R.    co.    v,  duced  an  impression  on  the  jury  that 

Davis,  99  Ala.  5^3.     In  this  case  the  the  allegations  of  the  petition  were  to 

court  said  that  if  the  purpose  of  the  be  regarded  as  proof,  no  reason  for  in- 

defendant  was  to  raise  the  question  of  terfenng     with     the    judgment    was 

the  plaintiff  s  minority  at  the  time,  and  shown. 

that  he  could  not  on  that  account  re-  InoroMod  Cost  of  Hnrtnro.  —  In  Lang 

cover  compensation  for  loss  of  time  v.  New  York,  etc.,  R.  Co.,  51   Hun  (N. 

while    connned,   the    instruction    was  Y.)  603,  affirmed  123  N.  Y.  656,  it  was 

misleading,    because   the  principle  of  held   proper  to   instruct  the  jury    to 

law  intended   to  be  invoked  was  not  allow  damages  for  the  care  and  nurture 

made  known  to  the  court  by  the  charge  of  the  child,  so  far  as  made  more  ex- 

requested.  pensive   by   the  injury,  where  it  ap- 

In  an  Action  dy  a  Parent  tor  injuries  to  peared   that    the    injury  of   necessity 

his  minor  child  an  instruction  which  would  make  the  child  more  helpless, 

authorizes  the  jury  to  consider  the  time  though  there  was  no  direct  proof  that 

and  value  of  his  labor  from  the  time  of  there  would  be  greater  expense,  since 

the  injury  to  the  attainment  of  his  ma-  in  the  nature  of  the  case  there  could  be 

iority  is  not  open  to  the  objection  that  no  direct  evidence  as  to  the  amount  of 

n  advises  the  jury  to  take  into  account  the  damages. 

every  flay  until  the  minor  arrived  at  Parent's  Lois  of  Time.  —  In  Barnes  v, 

the  age  of  twenty-one  years,  with  no  Keene,  132  N.  Y.   13,  the  father  took 

allowance  for  sickness,  death,  or  such  the  entire  charge  of  the  child  as  a 

other  casualty  as  might  overtake  him  nurse,  and  was  permitted  to  prove  the 

and  deprive  the  parent  of  his  services,  value  of  services  in  that  capacity,  and 

Andrews  v.  Wardell,  54  Mo.  App.  611.  further  that  to  care   for  his  child  he 

Loii  of  Limb.  —  Where  the  plaintiff,  a  gave  up  a  lucrative  business  engage- 
minor,  had  lost  a  leg,  there  was  held  ment,  and  also  to  prove  the  amount  of 
to  be  no  error  in  instructing  the  jurors  the  agreed  compensation  for  such  en- 
thai  they  might  consider  the  *'  plain-  gagement.  It  was  held  error  to  refuse 
tiff's  diminished  capacity  for  perform-  to  charge  that  the  jury  was  not  at 
ing  manual  labor  after  the  age  of  liberty  to  allow  more  than  what  would 
twenty-one  years,  and  the  mental  and  have  been  paid  to  a  competent  trained 
physical  pain  and  suffering  caused  by  or  professional  nurse.  AndseeBridger 
such  injury,"  instead  of  instructing  r.  Asheville,  etc.,  R.  Co.,  27  S.  Car. 
them  to  take  into  consideration  his  loss  456.  13  Am.  St.  Rep.  653. 
of  future  earning  power,  without  d  is-  1.  In  an  Aetion  by  a  Parent  for  injuries 
tinguishing  between  manual  and  other  to  his  minor  child,  it  is  error  to  instruct 
labor.  Ft.  Worth,  etc.,  R.  Co.  v.  Rob-  the  jury  as  follows:  *'  The  question 
ertson.  (Tex.  T891)  16  S.  W.  Rep.  1093.  of  damages  is  one  for  your  consid- 

Age  of  Child  —  Yarianee.  —  In  Gulf,  eration,  and    you    may    award    such 

etc.,    R.   Co.    7/.   Johnson,   (Tex.    Civ.  damages  as.  in  view  of  all  the  circtnn- 

App.  1897)  43  S.  W.  Rep.  583,  the  peti-  stances  —  the  mental  capacity  of  the 
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are  inaccurate  because  they  fail  to  point  out  distinctly  the 
grounds  of  recovery  in  each  class,  or  to  limit   specifically  the 

liability  of  the  defendant  in  the  particular  case  in  hand,  will  not 
require  the  reversal  of  a  judgment,  unless  it  is  evident  that  the 
jury  was  misled  and  the  defendant  thereby  prejudiced.* 

boy  himself,  and  of  the  injury  inflicted  father  to  recover  for  the  son's  loss  of 
upon  him  —  may  seem  to  you  just,  time,  and  also  allowed  the  son  tore- 
Whatever  amount  of  money,  in  your  cover  for  the  same  loss,  yet,  as  the  in- 
judgment,  will  compensate  him  for  his  struction  allowed  for  both  prospective 
injuries,  that  will  be  the  amount  of  loss  of  work  and  lessened  capacity  for 
your  verdict."  Durkee  v.  Central  work,  it  was  calculated  to  confuse  the 
Pac.  R.  Co..  56  Cal.  388.  jury,  might  have  resulted  in  swelling 

In  an  Aetion  bj  a  lUnor  to  recover  for  the  damages,  and    consequently   was 

personal  injuries,  to  authorize  an  in-  erroneous. 

struction  as  to  expenditures  for  medi-  1.  Poosiblo  Error.  —  Where  the  rule  as 

cal     attention     the    testimony    must  to  the  measure  of  damages  has  been 

furnish  data  for  drawing  the  line  be-  correctly  stated,  the  fact  that  possibly 

tween  parental  care  for  which  the  law  there  may  have  been  error  in  charges 

can  allow  no  money  compensation  and  respecting  the  defendant's  liability  is 

such    further    matters    as    would    be  error    without    injury.      Donovan    v, 

allowable  in  a  claim  against  the  child.  South,  etc.,  Alabama  R.  Co.,  79  Ala. 

Shippy  V.  Au  Sable,  65  Mich.  495.  429,  followed  in  Carrington  v.  Louis- 

Erroneous  Instruction  as  to  Loss  of  ville,  etc.,  R.  Co.,  88  Ala.  472,  41  Am. 

Wages.  —  In  Clark  Mile-End  Spool  Cot-  &  Eng.  R.  Cas.  543. 

ton  Co.  V.  Shaffery,  58  N.  J.  L.  229,  the  FrenunpCions    that    Jury    Undentood 

plaintiff  was  an  unemancipated  minor,  Law.  —  In  an  action  by  a  mother  on 

and    on    the    trial    the  jury   was  in-  her  own  behalf  and  on   that    of    her 

structed  "  to  consider  the  loss  of  wages  minor  child  for  injuries  to  the  latter, 

in  the  past,  if  there  has  been  any  proof  the  jurors   were  instructed  that  they 

of  such   loss."     It  was  held  that  al-  should  assess  the  minor's  damages  at 

though  the  instruction  was  palpably  an  such  an  amount  as  the  evidence  showed 

oversight,  and  the  objection  to  it  gen-  him  to  have  sustained,  and  could  con- 

eral  and  unspecific,  the  attention  of  the  sider  his  mental  and  physical  pain  and 

court  not  being  called  to  the  subject,  his  impaired  condition  to  earn  money, 

nevertheless,  as  the  wages  were  an  un-  and  that  the  mother  could  recover  the 

known  quantity,  and  must  have  been  value  of  the  child's  services  from  the 

included  in  the  verdict,  the  error  was  time  of  the  injury  until  his  majority, 

incurable.  It  was  held  that  in  the  absence  of  any 

Aetion    by    Parent    and    Child.  —  In  complaint    of     the    refusal     to    give 

Houston  City  St.  R.  Co.  r.  Reichart,  charges  asked  by  the  defendant  upon 

87  Tex.  539,  which  was  an  action  by  a  the   question,  there  was  no  error  be- 

parent  for  himself,  and  as  next  friend  cause  of  the  failure  to  charge  that  the 

of  his  son,  to  recover  for  personal  in-  minor  could  not  recover  the  value  of 

juries  to  the  latter,  the  jury  was  in-  his  services  during  minority,   but    it 

structed  to  consider  the  loss  of  time  would  be  assumed  that  the  jury  must 

by  the  son  and  his  lessened  capacity  to  have  understood  that  the  impaired  ca- 

earn,  up  to  the  time  of  his  arrival  at  pacity  to  pursue  an  occupation  or  to 

the  age  of  twenty-one  years,  also  ex-  earn  a  living  did  not  embrace  the  same 

penses  incurred   for   medical    attend-  period  for  which  the  parent  was  en- 

ance,  for  nursing,  etc.,  and  to  And  such  titled  to  recover.     Gulf,  etc.,  R.  Co.  v. 

sum  for  the  father;  also  to  consider  the  Johnson,  (Tex.  Civ.  App.  1897)  43  S. 

pain  and  suffering  of  the  son,  his  loss  W.  Rep.  583. 

of  time,  and  lessened  capacity  to  earn  Instniotion  Hot  Baqnoftod.  —  A  failure 

money,   after  arriving  at  the  age  of  to  instruct  the  jury  not  to  include  in 

twentv-one  years,   and    to    find   such  the    damages    compensation    for    the 

sum,  if  any,  for  the  son.     It  was  held  plaintiff's  loss  of  time,  etc.,  daring  his 

that  while  the  instruction  was  possibly  minority  is  not  error,  where  no  such 

not    open    to    the    criticism   that    the  instruction  is  requested.      McCoy  v, 

charge  permitted  a  double  recovery  for  Milwaukee  St.  R.  Co.,  88  Wis.  56. 

the  same  damage,  t.  e.,  allowed   the  Jndgmont     Hot      Szoeitivo.  —  When 
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X.  IvjinuBS  TO  Hab&ied  Womeh  —  1.  Action  by  Husband  and 
Wife.  —  It  is  a  familiar  principle  of  the  common  law  that  for  any 
injury  to  the  person  of  the  wife  during  coverture  she  could  not 
sue  alone,  but  was  required  to  join  with  her  husband;  and  in 
such  a  case  the  declaration  must  conclude  to  their  damage,  and 
not  to  that  of  the  husband  alone,  for  the  damage  will  survive  to 
the  wife  if  the  husband  dies  before  recovery ;  and  so  if  the  wife 
dies  after  judgment,  the  judgment  survives  to  the  husband.* 

As  a  Heeessary  Exoeption  to  the  Bole  of  the  common  law  which  places 
a  married  woman  under  disability  to  maintain  a  suit,  where  her 
husband  was  never  within  the  state,  is  beyond  its  jurisdiction,  or 
has  deserted  his  wife  and  renounced  his  marital  rights  and  duties, 
she  may  sue  in  her  own  name  as  ^.  feme  sole. "^ 

Beoovery  in  Joint  Action  by  Hviband  and  Wife.  —  In  a  joint  action  by 
husband  and  wife  for  injuries  received  by  the  wife,  recovery  can- 
not  be  had  for  the  loss  of  the  wife's  services  to  the  husband,  for 
the  loss  of  the  wife's  society,  for  the  expenses  of  her  cure,  nor 
for  attendance  upon  her  while  she  was  sick;  these  belong  to  the 
husband  alone.' 

Prfjndidal  Errort.  —  Consequently  where  evidence  has  been 
improperly  admitted,  or  the  jurors  have  been  erroneously 
instructed,  so  that  their  award  has  probably  included  elements 
of  recovery  as  to  which  the  wife  had  no  right  of  action,  and  from 
the  whole  case  it  appears  that  possible  prejudice  has  resulted, 
the  judgment  should  not  be  allowed  to  stand,*  but  it  is  otherwise 

there  is  no  complaint  that  a  verdict  is  Co.,  6  Mackey  (D.  C.)  232;  Ohio,  etc., 
excessive,  the  judgment  will  not  be  re-  R.  Co.  v.  Cosby,  107  Ind.  32,  27  Am. 
versed  for  a  failure  of  the  charge  of  the  &  Eng.  R.  Cas.  339;  Northern  Cent.  R. 
court  to  limit  the  liability  of  the  de-  Co.  v.  Mills,  61  Md.  355,  19  Am.  & 
fendant  to  an  infant  plaintiff  for  dam-  Eng.  R.  Cas.  160;  Kavanaugh  v.  Janes- 
ages  for  diminished  capacity  to  labor  ville,  24  Wis.  618. 
as  a  result  of  the  injury  to  the  period  4.  Ohio,  etc.,  R.  Co.  v,  Cosby,  107 
after  the  plaintif  *s  majority.  Hous-  Ind.  32.  27  Am.  &  Eng.  R.  Cas.  339. 
ton.  etc.,  R.  Co.  v.  Boozer,  70  Tex.  530,  Proiof  of  tho  Death  luid  Prematnrt  Do- 
34  Am.  &  Eng.  R.  Cas.  63.  livery  of  a  Child  as  a  result  of  an  injury 
Aotion  by  Parent  —  Sofforiiig  of  Minor,  is  inadmissible  in  an  action  by  husband 
—  It  is  proper  to  instruct  the  jury  that  and  wife  for  an  injury  to  the  latter, 
the  plaintiff  is  not  entitled  to  recover  though  there  may  be  a  recovery  for  im- 
damages  for  the  pain  or  suffering  pairment  of  health  and  suffering  grow- 
which  his  son  experienced  from  the  in-  ing  out  of  such  death  and  premature 
juries  which  he  received,  or  for  his  delivery,  which  would  not  have  at- 
disfigurement  therefrom.  Durkee  v,  tended  the  birth  of  the  child  at  the 
Central  Pac.  R.  Co.,  56  Cal.  388,  38  usual  time,  either  alive  or  dead.  Also 
Am.  Rep.  59.  if  the  child's  death  was  attributable  to 

1.  Wolf  t/.  Bauereis,  72  Md.481;  Bal-  the  negligent  injury  received  by  the 
lard  V,  Russell,  33  Me.  196,  54  Am.  mother,  recovery  may  be  had  for  the 
Dec.  620;  Stroop  v,  Swarts,  12  S.  &  R.  suffering  and  impaired  health.  Haw- 
(Pa.)  76.  See  also  i  Chitty  on  Plead-  kins  v.  Front  St.  Cable  R.  Co.,  3  Wash. 
ings82.    And  see  article  Husband  and  592,  28  Am.  St.  Rep.  72. 

Wife,  vol.  10,  p.  205  et  seq.  Improper  Evidonoe  and  Instmetion.  — 

2.  Wolf  V,  Bauereis,  72  Md.  481.  In   Scott  r.   Metropolitan   R.    Co.,    4 
8.  Tell  V,  Gibson,  66  Cal.  247;  Scott    Mackey  (D.  C.)i52,  the  court  below,  in 

t/.  Metropolitan  R.  Co.,  4  Mackey  (D.    an  action  by  husband  and  wife, warned 
C.)  152;  Johnson  v,  Baltimore,  etc.,  R.    the  jury  that  the  plaintiffs  could  not  re- 
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if  it  is  apparent  that  the  defendant  has  suffered  no  prejudice.* 

2.  Action  by  Wife.  —  In  a  number  of  states,  however,  the  com- 
mon-law rule  has  been  abrogated  or  modified  by  statute,  so  that 

covet  anything  as  damages  or  compen-  wife  to  recover  damages  for  physical 

sation  for  the  husband's  loss  of   the  injury  inflicted  upon  the  wife,  it  was 

wife's  services;  but  the  appellate  court  urged    that  the    action    was    in    fact 

held  that  it  was  error  in  the  court  to  brought    by    the    husband    alone    to 

say  further  that  they  might  recover  for  recover  the  expense  of  medical  attend- 

such  injury  continuing  to  the  time  of  ance,  and  that  there  was  error  in  per- 

the  trial  **  so  as  to  diminish  her  physi-  mitting  the  wife  to  testify  in  his  behalf, 

cal  stiength  or  ability  to  perform  and  The  complaint,  however,  stated  facts 

transact  her  necessary  affairs  and  busi-  upon  proof  of  which  the  wife  could  re- 

ness/' as  the  evidence  showed  that  she  cover  for   the   personal    injuries   sus- 

was  a  washerwoman    by  occupation,  tained   by   her,   and    the    trial    being 

and  her  savings  as  such  belonged  to  treated  ly  the  parties  as  prosecuted  for 

her  husband;  and  that  the  jury  might  that  purpose,  and  an  instruction  which 

therefore  have  been  misled  by  the  in-  defined  the  measure  of  damages  the 

structions  as  thus  given.  wife  was  entitled   to  recpver  having 

Pretomptimi  of  Dunrtgard  of  Improper  been  acquiesced  in  by  the  defendant, 

Inftmotion. —  In  Tompkins  v.  West,  56  and  the  case  prosecuted  and  defended 

Conn.  478,  the  jurors  were  instructed  throughout  on  the  theory  that  the  ac- 

that,  in  estimating  the  damages,  they  tion  was  for  her  benefit,   it  was  held 

were  **  to  consider    ♦    ♦    ♦    the  nature  that  the  defendant  could  not  assume 

and  extent  of  her  [plaintiff's]  injuries,  on  appeal  that  the  wife  did  not  prose- 

her    physical    and    mental    pain    and  cute  the  suit. 

suffering,  the  expenses  of  her  sickness,  Baoovery  for  Wife's  Ii^nry  and  Ex- 
the  duration  of  her  illness  and  dis-  penset  of  Cure.  —  Where  a  declaration 
ability,  and  any  other  circumstances  by  husband  and  wife,  for  a  personal 
tending  to  prove  the  direct  loss  and  injury  to  the  wife,  after  stating  the 
damage  she  had  sustained,  or  must  nature  and  extent  of  the  injury  com- 
sustain,  from  that  negligence."  It  plained  of,  proceeded  to  allege  that  by 
was  held  that  the  verdict  could  not  be  means  of  such  injury  she  became  sick, 
saved  by  a  presumption  that  the  jury  and  was  prevented  from  attending  to 
included  in  the  verdict  no  improper  ele-  her  necessary  affairs,  and  that  the 
ment  of  damage,  or  by  the  fact  that  no  plaintiffs  were  thereby  forced  to,  and 
claim  was  made  by  the  plaintiffs  to  re-  did,  necessarily  expend  two  hundred 
cover  for  this  expense,  and  no  evidence  dollars  in  endeavoring  to  effect  a  cure, 
offered  with  regard  to  it,  and  that  no  it  was  held  that  although  the  plaintiffs 
request  was  made  by  either  party  for  could  not  recover  in  the  same  action 
a  charge  upon  the  subject,  or  by  a  pre-  for  the  wife's  personal  injury  and  also 
sumption  that  these  expenses  were  for  the  expenses  of  her  cure,  yet  in  this 
paid  out  of  the  wife's  separate  estate;  case  the  ground  of  damages  was  the 
there  being  no  proof  that  she  had  any  wife's  personal  injury  alone,  and  the 
such  estate,  and  that  the  instruction  statement  regarding  the  expenses  of 
being  direct  and  explicit,  it  could  not  her  cure  was  to  be  considered  as  de- 
be  presumed  that  the  jury  disre-  scriptive  of  the  extent  of  her  injury, 
garded  it.  and  not  as  a  distinct  and  substantive 

Disclaimer  bj  Hviband.  —  The  refusal  ground  of  damages,  and  in  that  aspect, 
to  sustain  a  demurrer  to  a  complaint  though  unnecessary,  still  it  was  very 
which  improperly  joins  causes  of  action  proper;  but  if  otherwise,  yet  as  the  gist 
belonging  to  the  husband  and  wife  is  of  the  action  was  the  breach  of  con- 
error  which  requires  reversal,  though  tract  in  not  carrying  the  wife  safely, 
the  husband  disclaims  any  right  of  re-  and  this  was  a  ground  on  which  the 
covery,  where  his  loss  has  been  proven  plaintiffs  could  recover,  it  would  be 
and  no  instruction  has  been  given  to  presumed  after  verdict  that  the  court 
disregard  the  evidence.  Tell  f/.  Gib-  confined  the  evidence  to  that  ground, 
son,  66  Cal.  247.  Fuller  v.  Naugatuck   R.  Co.,  21  Conn. 

1.  Theory    of    Seoovery  for  Bight  of  557. 

Wife;  —  In  Little  Rock,  etc..  R.  Co.  v.  Prenimptioii  as  to  Improper  Eridenee. 

Harkey,  (Ark.  1891)  15  S.  W.  Rep.  456.  —  Where  a  declaration   in   one  count 

which  was  an  action  by  a  husband  and  detailed  the  wife's  injuries  and  allAged 
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a  married  woman  may  maintain  an  action  in  her  own  name  to 
recover  damages  the  absolute  right  to  which  is  not  vested  in  her 
husband.^ 

that  the  plaintiffs  expended  a  large  In  Baltimore  City  Pass.  R.  Co.  v, 
sum  of  money  in  endeavoring  to  cure  Kemp,  6i  Md.  74,  the  jurors  were  in- 
the  wife,  it  was  held  that  if  the  two  strutted  that  in  estimating  the  dam- 
causes  of  action  were  in  two  separate  ages  they  were  to  consider  the  health 
counts,  the  error  could  be  availed  of  on  and  condition  of  the  female  plaintiff 
a  motion  in  arrest  of  judgment;  but  as  before  the  injury,  as  compared  with 
there  was  but  one  count,  it  should  not  her  condition  at  the  time  of  the  trial, 
be  allowed,  and  the  action  of  the  court  in  consequence  of  the  injury;  "  and 
below  in  overruling  the  motion  in  whether  the  injury  in  its  nature  was 
arrest  was  a£Brmed  upon  the  distinct  permanent,  and  how  far  it  was  calcu- 
ground  that  after  verdict  it  must  be  lated  to  disable  her  from  engaging  in 
intended  that  at  the  trial  the  evidence  those  household  pursuits  and  employ- 
was  confined  to  the  personal  injury  ments  for  which,  in  the  absence  of 
and  suffering  of  the  wife,  and  that  none  such  injury,  she  would  be  qualified; 
was  offered  as  to  the  expenditure  and  also  the  physical  and  mental 
of  money  in  curing  her,  or,  if  offered,  suffering  to  which  she  was  subjected 
that  it  was  rejected  by  the  court  and  by  reason  of  the  injury;  and  to  allow 
excluded  from  the  consideration  of  the  such  damages  as  in  the  opinion  of  the 
jury.  Northern  Cent.  R.  Co.  v.  Mills,  jur^  would  be  a  fair  and  just  compen- 
61  Md.  355,  19  Am.  &  Eng.  R.  Cas.  sation  for  the  injury  which  she  sus- 
160.  tained."  It  was  held  that  there  was 
Instmetioii  as  to  Pormaiiaiit  Ii^iuios*  nothing  embraced  in  the  instruction 
—  In  Johnson  v,  Baltimore,  etc.,  R.  for  which  the  husband  could  have  sued 
Co.,  6  Mackey  (D.  C.)  232,  it  was  in-  alone. 

sisted  that  the  words  in  the  instruction,  Coniidoralioii  of  IHroet  and  HooasHurj 
'*  you  mav  allow  *  *  *  damages  Damages. —  In  Ross  v.  Kansas  City,  48 
*  *  *  for  the  effect  of  the  injuries  Mo.  App.  440,  complaint  was  made  of 
which  you  are  satisfied  will  be  perma-  an  instruction  that  the  jury  might  take 
nent."  described  a  class  of  injuries  into  consideration  any  direct  and  neces- 
which  could  be  recovered  for  only  in  a  sary  damages  resulting  from  the  in- 
separate  action  by  the  husband,  be-  jury,  and  might  also  consider  the 
cause  they  could  only  diminish  the  plaintiff's  age,  condition  in  life,  the 
value  of  the  wife's  personal  services  in  nature  and  extent  of  the  physical  in- 
the  future,  which  belonged  exclusively  jury  inflicted,  and  the  bodily  pain  and 
to  the  husband.  The  court  said:  mental  anguish  endured,  and  any  and 
**  The  testimony  here  shows  that  all  such  damages  which  it  appeared 
among  other  injuries  sustained  by  the  from  the  evidence  would  reasonably 
female  plaintiff,  her  jawbone  was  result  from  her  injuries  in  the  future; 
broken  and  ten  teeth  knocked  out,  so  but  it  appeared  that  an  instruction 
that  she  has  not  been  able  since  to  was  also  given,  at  the  request  of  the 
masticate  solid  food;  and  her  shoulder  defendant,  that  the  plaintiff  **  can  only 
was  so  injured  that  she  has  not  been  recover  for  the  injury  to  her  person, 
able  since  to  dress  herself  without  You  cannot  allow  her  for  expenses  and 
assistance.  This  testimony  shows  a  loss  of  time.  Her  husband  is  entitled 
loss  of  service  *  sustained  by  herself,  to  recover  all  such  damages  in  a  sep- 
and  towards  herself,'  which  might  arate  action."  It  was  held  that  there 
properly  be  the  subject  of  recovery  by  was  no  error  whereby  the  jury  could 
the  wife.  It  would  be  ascribing  to  the  have  been  confused  or  misled, 
jury  too  dense  a  capacity  for  being  Disolaimar  bj  Husband.  — In  a  suit  by 
misled,  to  conclude  that  they  supposed  husband  and  wife  for  injuries  to  the 
the  court  told  them  to  include  in  their  wife,  where  the  husband  has  filed  a 
verdict  compensation  to  the  husband  disclaimer,  the  jury  may  include  his 
for  the  loss  of  the  labor  and  services  of  loss  of  services  as  a  part  of  her  claim, 
bis  wife,  belonging  to  him  alone,  when  Smith  v.  East  Mauch  Chunk,  3  Pa. 
they  had  been  told  throughout  that  it  Super.  Ct.  Rep.  495. 
was  she  who  was  to  be  compensated  1.  Barker  v.  Anniston,  etc.,  St.  R. 
and  for  her  suffering  from  the  acci-  Co.,  92  Ala.  314;  Chicago,  etc.,  R.  Co. 
dent."  V,  Dunn,  52  111.  260,  4  Am.  Rep.  606; 
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Hfuband  %  Nominal  Party.  —  Where  the  damages  which  grow  out  of 
the  violation  of  the  wife's  personal  rights  are  her  separate  prop- 
erty, and  under  her  sole  control,  the  husband  is  a  mere  nominal 
party,  * 

Bight  of  Aotion  in  Wife  Mnit  Be  Alleged  and  Proved.  —  But  to  permit  a 
recovery  by  the  wife  for  elements  of  damage  as  to  which  the 
right  of  recovery  is  ordinarily  in  the  husband,  special  circum- 
stances rebutting  the  presumptive  right  of  the  husband  to  recover 
therefor  must  be  averred  and  proved.* 

3.  Action  by  Hnsbaild  —  Hmband  Neeessary  Party.  —  Where  the 
action  is  to  recover  for  consequential  damages  sustained  by  the 
husband  because  of  the  injury  inflicted  upon  his  wife,  the  action 
should  be  brought  by  the  husband  alone,  as  where  a  recovery  is 

Portland  v.  Taylor,  125  Ind   522.     And  Filer  v.  New  York  Cent.  R.  Co.,  49  N. 

see    generally    article    Husband    and  Y.  42. 

Wife,  vol.  10,  p.  205  et  seq,  Fhyiioian'!  Bill.  —  In  an  action  by  a 

1.  Flori  V.  Dt.  Louis,  3  Mo.  App.  married  woman,  evidence  of  the 
231.  amount  of  the  physician's  bill  is  ad- 

Thib  General  Bnle  is  that  a  complaint,  missible.    Columbus  v,  Strassner,  138 

to  withstand  a  demurrer,  must  state  a  Ind.  301. 

cause  of  action  in  favor  of  all  the  plain-        Impainnent  of  Earning  Ability.  —  In 

tifls.     An  exception  occurs  where  the  Metropolitan  St.  R.  Co.  v.  Johnson,  90 

plaintiffs  are  husband  and  wife,  and  Ga.  500,  it  was  held  that  the  court  did 

the  action  relates  to  injuries  to  the  per-  not  err  in   charging  as  follows:    "  A 

son  or  character  of  the  latter.     In  such  physical    injury    which    impairs    the 

cases,  while  it  is  not  necessary  it  is  capacity  of  a  married  woman  to  labor 

not    improper  to    join  the    husband,  is  classified  by  the  law  with  pain  and 

Ohio,  etc.,  R.  Co.  z/.  Cosby,  107  Ind.  suffering.     It  is  not  to  be  measured  by 

32,  citing  Hamm  v,  Romine,  98  Ind.  77;  pecuniary  earnings,  for  such  earnings. 

Roller  V.  Blair,  96  Ind.  203;  Rogers  r.  as  a  general  rule,  belong  to  the  hus- 

Smith,  17  Ind.  323.  band,  and  the  right  of  action  for  their 

2.  Ayerment  luid  Proof  of  Speeial  Cir.  loss  is  in  him;  but  the  wife  herself  has 
ounftanoes.  —  The  wife  is  entitled  to  such  an  interest  in  her  working 
nothing  for  medical  attendance  or  loss  capacity  as  that  she  can  recover  some- 
of  time,  unless  special  circumstances  thing,  in  a  proper  case,  for  its  impair- 
rebutting  the  presumptive  right  of  the  ment  or  destruction,  and  what  she  is  to 
husband  to  recover  therefor  are  averred  be  allowed  ought  to  be  more  or  less, 
and  proved.  Ohio,  etc.,  R.  Co.  v,  according  to  the  nature  of  the  injury 
Cosby,  107  Ind.  32.  and  the  length  of  time  during  which 

New  Tork  Doetrine.  —  Where  a  com-  the  pain  and  deprivation  is  going  to 

plaint  by  a  married  woman  contains  no  continue.*' 

allegation  either  of  a  loss  of  earnings.  Motion  to  Kake  More  Speoiflo.  —  In  an 

or  that  she  was  carrying  on  business  action  by  a  married  woman  she  averred 

for  her  sole  and  separate  account,  or  that  since  the  injury  she  had  been,  and 

that  she  was  allowed  by  her  husband  always  would  be,  unaole  to  perform 

to  apply  to  her  own  use  any  wages  or  any  kind  of  work  or  service,  but  did 

earnings  in  any  separate  business,  it  is  not  aver  that  she  bad  a  separate  busi- 

error  to  allow  her  to  testify  as  to  the  ness,  independent  of  her  duties  as  a 

amount  of  her  earnings  just  prior  to  housewife,  which  alone  would  entitle 

the  injury.     Bloom  t/.  Manhattan  El.  her  to  damages  for  loss  of  ability  to 

R.  Co.,  (Supreme  Ct.)  17  N.  Y.  Supp.  work.     It  was  held  that,  in  the  absence 

812,  63  Hun  (N.  Y.)  629;  Mellwitz  v.  of  a  motion  to  make  the  petition  more 

Manhattan  R.  Co.,  (Supreme  Ct.)  17  specific,  she  was  properly  allowed  to 

N.  Y.  Supp.  112,  62  Hun  (N.  Y.)  622;  prove  that  she  had  such  separate  busi- 

Uransky  v.  Dry  Dock,  etc.,  R.  Co.,  118  ness.     Dickens  r.  Des  Moines,  74  Iowa 

N.  Y.  304.  reversing  44  Hun  (N.  Y.)  119;  216. 
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sought  for  the  loss  of  her  services,*  the  loss  of  her  society,*  or 
for  expenditures  incurred  by  him  for  medical  attendance,  medi- 
cines, nursing,  or  other  items  in  procuring  the  healing  or  cure  of 
the  injuries  sustained  by  her.' 

Hniband  Proper  but  Not  Necessary  Party.  —  And  it  has  been  held  under 
statutes  respecting  marital  rights  that  to  an  action  by  the  hus- 
band to  recover  for  injuries  to  the  wife  she  is  a  proper  though  not 
a  necessary  party.* 

1.  Tompkins  v.  West,  56  Conn.  478;  of  any  aggregate  sum.    The  peculiar 

Citizens*  St.  R.  Co.  v.  Twiname,  121  relation  which  the  wife  sustains  to  her 

Ind.  375;  Atchison,  etc.,  R.  Co.  v,  Mc-  husband  and  his  household  lakes  her 

Ginnis,  46  Kan.   109;    Blaechinska  v,  services  out  of  the  rules  of  law  which 

Howard  Mission,  etc.,  130  N.  Y.  497;  apply  to  computing  the  value  of  serv- 

Burnham  v,  Webster,  54  N.  Y.  Super,  ices  rendered  by  hirelings  or  ordinary 

Ct.  30;  Earl  r.  Tupper.  45  Vt.  275.     See  servants.     Metropolitan  St.  R.  Co.  r. 

also  Michigan    City  v,   Ballance,    123  Johnson,  91  Ga.  466. 

Ind.  334;    Western   Union  Tel.  Co.  v,  2.  Proof  of  YaliM  of  Wife's  Society.  —  In 

Cooper,  71  Tex.  507;  Hyatt  v,  Adams,  Furnish  v,  Missouri  Pac.   R.  Co.,  102 

16  Mich.  180.  Mo.  669,  the  husband  sued  to  recover 

Temporary  and  Pormanant  Lou  of  Earn-  for  the  loss  of  the  society  of  his  wife, 

iag  Power.  —  The  husband,  in  an  action  caused  by  the  injuries  received  through 

for  injuries  sustained  by  his  wife,  may  the  negligence  of  the  defendant,  and 

recover  for  temporary  as  well  as  per-  the  objection  was  made  that  there  was 

manent  loss  of    her    earning    power,  no  proof  of  the  value  of  her  society. 

Readdy  v.  Shamokin,  137  Pa.  St.  98.  In  passing  upon  the  objection  the  court 

Loii  of  Wife's  Servioes ~  Pleading. —  said:  "  To  this  it  may  be  said  that  the 

In  an  action  by  a  husband  for  damages  nature  of  the  subject  does  not  admit  of 

resulting  to  himself   from  injuries  to  direct  proof  of  value,  and  that  when 

his  wife,  damages  for  loss  of  service  the  fact  of  loss  of  society  is  established 

which  appears    necessarily    to    result  by  testimony,  the  assessment  of  reason- 

from  the  nature  of  the  injury  may  be  able  compensation  therefor  must  neces- 

recovered  as  part  of  the  general  dam-  sarily    be    committed    to    the    sound 

ages  without  being  specially  pleaded,  discretion  and  judgment  of  the  triers 

Stone  V.  Evans,  32  Mmn.  243.  of  fact.*' 

lUlnre  to  Olijoot  to  Petition. —  In  an  8.  Moody  v,  Osgood,  50  Barb.  (N. 

action  by  a  husband  for  injuries  to  his  Y.)  628;    Drinkwater  v,  Dinsmore,  80 

wife  the  petition  set  out  the  injuries  N.  Y.  390. 

and  that  they  had  rendered  his  wife  Ezpoiiei  Sinoe  Snit.  —  In  an  action  by 
unable  to  attend  to  the  ordinary  affairs  the  husband  to  recover  for  an  injury  to 
of  life,  and  sought  damages  therefor,  the  wife  he  may  recover  for  the  loss  of 
but  no  special  exceptions  were  urged  her  services  as  well  as  the  expenses  in- 
to the  petition,  and  it  was  held  that  the  curred  by  him  in  her  cure  after  corn- 
value  of  the  wife's  services  might  be  mencement  of  the  action.  Hopkins  r. 
shown.  Texas  Cent.  R.  Co.  v.  Bur-  Atlantic,  etc.,  R.  Co.,  36  N.  H.  9. 
nett,  80  Tex.  536.  Time  Lost  by  Husband  in  Attandkig 

Provinoo  of  Jury  —  Yalne  of  Serriooi.  —  Wife.  —  Where  a  petition  by  a  h  usband 

In  an  action  by  a  husband  for  the  loss  for  injuries  to  his  wife  states  as  one  of 

of  his  wife's  services  occasioned  by  a  the  elements  of  damage  loss  of  his  own 

tortious  personal  injury  to  her,  he  can  time  while  attending  and  nursing  his 

recover  the  reasonable  value  of  such  wife,  it  is  competent  for  the  plainuff  to 

services  as  have  been  lost  to  him  from  testify  that  he  lost  three  weeks'   time 

the  time  of  the  injury  10  the  date  of  in  necessary  attendance  on  his  wife, 

trial;   and  in  calculating  the  amount  Pullman  Palace  Car  Co.  v.  Smith,  79 

the.  jury  may  take  into  consideration  Tex.  468. 

the  nature  of  the  services,  and  all  the  4.  Hawkins    v.  Front  St.  Cable  R. 

circumstances  of  the  case.    There  need  Co.,  3  Wash.  502,  28  Am.  St.  Rep.  72. 

be    no    direct    or    express    evidence  In  Tezai  it  has  been  held  that  the 

of  value,  either  by  the  dav,  week,  or  husband  is  the  proper  party  to  bring  an 

month,  or  any  other  period  of  time,  or  action  for    injuries  sustained   by  his 
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In  StatM  Wh«r«ln  Oommimity  Propartj  Ii  Baoogniiad,  and  as  to  which  the 
husband  has  the  management,  control,  and  absolute  power  of 
disposal  other  than  testamentary,  the  wife  cannot  sue  alone  on 
account  of  an  injury  to  her  person.* 

4.  Eeoovery  by  One  of  Dainages  Beloqgiag  to  Other.  —  While  it 
IS  undoubtedly  true  that  neither  husband  nor  wife  in  an  action 
brought  by  him  or  her  alone  can  recover  damages  the  right  to 
which  is  vested  in  the  other,*  the  fact  that,  in  an  action  by  either, 
the  action  is  tried  or  submitted  to  the  jury  under  an  improper 
theory  in  this  respect  will  not  constitute  error  requiring  reversal 
where  it  is  manifest  that  the  error,  if  any,  is  harmless.* 

wife  because  of  negligence,  and  that  In  Idaho  the  same  rule  prevails,  and 

the  wife  is  not    a    necessary    party,  the  verdict  and  judgment  should  run 

Western  Union  Tel.  Co.  v.  Cooper,  71  to  the  husband  and  wife.      Giffen  «r. 

Tex.  507,  citing  Texas  Cent.  R.  Co.  v,  Lewiston,  (Idaho   1898)  55  Pac.  Rep. 

Burnett.  61  Tex.  638,  and  San  Antonio  545. 

St.  R.  Co.  V.  Helm,  64  Tex.  147.  2.  Atchison,    etc.,    R.    Co.    v,    Mc- 

1.  McFadden  v.  Santa  Ana,  etc.,  St.  Ginnis,  46  Kan.  109;  Burnham  v,  Web- 

R.  Co.,  87  Cal.  464;  Tell  v.  Gibson,  66  ster,  54  N.  Y.  Super.  Ct.  30;  Earl  ». 

Cal.   247.    See  also  Giffen  v,   Lewis-  Tupper,  45  Vt.  275. 

ton,  (Idaho  1898)  55   Pac.   Rep.   545;  Aotim  Hj  Wife  —  Kedioal  AtteniiBM 

Texas  Cent.  R.  Co.  v.  Burnett,  80  Tex.  for     Which     Sviband    is    Liable.  —  In 

536;  Western  Union  Tel.  Co.  v.  Cooper,  Moody  v.   Osgood,   50   Barb.  (N.  Y.) 

71  Tex.  507.  628,  it  was  held,  in  an  action  by  a  mar- 

iBitmotion  —  Mental     flvfforiiig.  —  ried  woman  to  recover  damages  for  a 

Where,  in  an  action  by  the  husband  for  pereonal  injury  occasioned  by  the  neg- 

personal  injuries  to  his  wife,  the  peti-  ligence  of  the  defendant,  that  she  could 

tion  alleges  and  the  proof  shows  suffer-  not  recover  the  physician's  and  nurse's 

ing  and  mental  anguish  of  the  wife,  an  bills  as  items  of  damage,  because  she 

instruction    authorizing    the    jury    to  was  not  liable  for  such  bills.     See  also 

award  damages  to  the  husband  for  in-  Drink  water  v,  Dinsmore,  80  N.  Y.  390. 

juries  to  his  wife    including    mental  8.  Little     Rock,    etc.,     R.     Co.     v. 

anguish  and  pain  occasioned  by  such  Harkey,  (Ark.  1891)  15  S.  W.  Rep.  456. 

injury  is  not  misleading    because  it  Erroneeoi  Adaisiioa  of  Svideaee  (hired 

allows  the  plaintiff  to  recover  for  his  by    Inttnwlieii. —  Evidence     that    the 

own  mental   anguish.     Gulf,  etc.,  R.  plaintiff,  a  married  woman,  was  inca- 

Co.  V.  Box,  81  Tex.  670.  paciiated  by  reason  of  the  injuty  from 

Bequiring     Disregard    of     H«tband's  performing  her  usual  work  is  properly 

SufliNdiig.  —  In  an  action  by  a  husband  received  as  tending  to  show  the  extent 

wherein  damages  for  mental  suffering  of  the  injuries  where  the  jury  is  in- 

of  the  husband  are  claimed,  an  instruc-  structed  that  there  can  be  no  recovery 

tion  that  the  jury  may  include  as  an  *'  for  loss  of  time."    Stutz  v,  Chicago, 

element  of  damage  the  physical  pain  etc.,  R.  Co.,  73  Wis.  147. 

and     mental    anguish    and    sense   of  Yerdiot    Hot     Ezeeesive  —  Initmetioii 

shame,  if  any,  suffered  and  endured  by  Harmlesi.  —  Where  the  damages  award- 

the  wife  should  be  supplemented  at  the  ed   are  not  excessive,  an   instruction 

request  of  the  defendant  by  an  instruc-  which  authorizes  consideration  of  the 

tion  that  the  jury  should  disregard  the  wife's  loss  of  time,  etc.,  in  an  action 

suffering  of  the  husband  as  an  element  by  herself  is  not  so  objectionable  as  to 

of  damage.     Missouri  Pac.  R.  Co.  r.  require  interference.     Coffcen  v.  Lang, 

Martino,  2  Tex.  Civ.  App.  634.  67  111.  App.  359. 

Joint      Judgment.  —  In      California,  Olgeetien  to  OompUint  Not  Baioed  in 

where  the  right  to  damages  for  injuries  Trial    Court.  —  Where    the    complaint 

to  the  wife  during  marriage  is  commu-  fails  to  show  that  the  plaintiff  is  a  mar- 

nity  property  of  the  husband  and  wife,  ried  woman,  which  fact  appears  on  the 

there  is  no  impropriety  in  giving  judg-  trial,  and  the  complaint  is  amply  broad 

ment  in   favor  of    the    husband   and  to  cover  all  damages  for  which  a  recov- 

wife  jointly.     Neale  v.  Depot  R.  Co.,  94  er^  may  be  had  because  of  the  alleged 

Cal.  425.  injuries,  an  objection  that  the  cause  of 
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XI  PBOYIHCS  of  COUST  AHS  JUBT  —  ProTineo  of  Court.  —  Whether 

the  evidence  tends  to  show  facts  to  establish  the  right  of  the  per- 
son injured  to  recover  for  any  element  of  damage  is  a  question 
for  the  determination  of  the  court.* 

Provineo  of  Jnry.  —  But  the  sufficiency  of  the  evidence  to  establish 
such  facts  is  a  matter  for  the  consideration  of  the  jury,*  to  which 

a  large  discretion  is  of  necessity  left  in  estimating  the  compensa- 
tion to  be  awarded.' 

action  stated    relates  only  to  money  Canse  of  Secondary  Ii^nry.  —  Where  it 

which  was  laid  out  and  expended  on  appeared   that    the    plaintiff    received 

account  of  injuries  received,  and  that  blows  on  the  head«  and  claimed  that  it 

for  damages  of  this  character  the  bus-  aggravated  hernia,  with  which  he  was 

band  and  not  the  wife  must  bring  the  afflicted,  it  was  held  that  whether  or 

action,  cannot  be  raised  for  the  first  not  blows  on  the  head  could  aggravate 

time  in  a  court  of  last  resort.     Michi-  the  hernia  was  a  Question  for  the  jury, 

gan  City  v,  Ballance.  123  Ind.  334.  Coleman  v.  New  York,  etc.,  R.  Co.,  106 

1.  Chicago,  etc.,  R.  Co.  t/.  Warner,  Mass.  160,  6  Am.  R.  Rep.  306. 

108  111.   538,   18  Am.  &  Eng.   R.  Cas.  8.  Louisville,  etc.,  R.  Co.  v.  Smith.  2 

100;   Chicago,  etc.,  R.  Co.  r.  S^urr,  59  Duv.  (Ky.)  556;  Louisville,  etc.,  R.  Co. 

Miss.  456,  6  Am.  &  Eng.  R.  Cas.  341,  v.  Fox,  11  Bush  (Ky.)  495. 

42  Am.  Rep.  373;   Alabama,  etc.,   R.  Cause  of  Diseased  Condition.  —  Where 

Co.  V.  Purnell,  (nj  Miss.  652;    Hawes  a  physician  testifies  that  he  found  evi- 

V,  Kansas  City    Dtoclc-Yards  Co.,  103  dence  of  compression  of  the  chest,  and 

Mo.  60.  pneumonia  arising  therefrom  involving 

Anetiment  of  Damages  by   Court. —  both  lungs,  and  there  is  evidence  that 

The  court  sitting  without  a  jury,  with  the  disease  from  which  the  plaintiff  has 

the  aid  of  experts,  may  estimate  the  suffered  and  is  suffering  at  the  trial  was 

present  worth  of  an  annuity  equal  to  superinduced    by  the  pneumonia,  the 

the   plaintiff's  earning  power  for  the  jury  is  justified  in  finding  that  the  dis- 

probable  time  of  the  duration  of  the  ease  was  caused  by  the  injury.  Hanlon 

injury.     Copson  v.  New  Yorlc.  etc.,  R.  v,  Missouri  Pac.  R.  Co.,  104  Mo.  381. 

Co.,  171  Mass.  233.  Attempt  to  Oive  Perfoot  Compensation. 

2.  Chicago,  etc.,  R.  Co.  v.  Warner,  — In  Rowley  t/.  London,  etc.,  R.  Co., 
108  III.  538,  18  Am.  &  Eng.  R.  Cas.  L.  R.  8  Exch.  231,  the  rule  was  laid 
100:  Baltimore  City  Pass.  R.  Co.  v,  down  that  the  jury  "  must  not  attempt 
Kemp.  61  Md.  619:  Chicago,  etc.,  R.  to  give  damages  to  the  full  amount  of 
Co.  V,  Scurr,  59  Miss.  456,  6  Am.  &  a  perfect  compensation  for  the  pecuni- 
Eng.  R.  Cas.  341,  42  Am.  Rep.  373;  ary  injury,  but  must  take  a  reasonable 
Alabama,  etc.,  R.  Co.  v.  Purnell,  69  view  of  the  case,  and  give  what  they 
Miss.  652;  Schmitz  t/.  St.  Louis,  etc.,  consider,  under  all  the  circumstances, 
R.  Co.,  119  Mo.  256;  Walsh  v.  Mis-  a  fair  compensation."  See  also  Phii- 
souri  Pac.  R.  Co.,  102  Mo.  582;  Hard-  lips  v.  South  Western  R.  Co.,  4  Q.  B. 
ing  V.  New  York,  etc.,  R.  Co.,  36  Hun  Div.  406. 

(N.  Y.)  72;    Houston,  etc.,  R.  Co.  v.  In  Georgia,  where  special  damages 

Shafer,    54    Tex.   641;    Oliver    v.    La  are  sought,  such  as  expenses  of  nurs- 

Valle,  36  Wis.  592;    Washington,  etc.,  ing,  physician's   bill,    medicine,   etc., 

R.  Co.  t/.  Harmon,  147  U.  S.  571.     See  the  rule  of  assessment  '*  according  to 

also  Murray  v,  Missouri  Pac.  R.  Co.,  the  enlightened  consciences  of  impar- 

10 1  Mo.  236.  tial  jurors  "  is  not  applicable.     It  is  so 

Assessment  upon  AdmiMions  in  Plea.  —  where  the  special  damages  alleged  are 

In   an   action   for  a    personal   injury,  not  insisted  upon,  and  the  only  recov- 

where  the  defendant  by  his  plea  admits  ery  sought  is  for  injuries  to  the  person 

and  justifies,  and  no  further  evidence  and  for  pain  and  suffering.     Augusta, 

is  adduced  by  either  party,  damages  etc.,  R.  Co.  v.  Randall,  85  Ga.  297. 

may  be  assessed  by  the  jury  upon  the  Where  the  Only  Damages  Proved  Are 

admissions  contained  in  the  plea,  and  Physieal  Suffering  and  Saperadded  Mental 

such  admissions  are  to  be  taken  as  un-  8aflbring(the  latter  not  being  of  itself  a 

qualified    by    the    connected    matters  ground   of    recovering  damages),    the 

alleged    in    justification.       Parker    v.  question  of  the  amount  of  damages  be- 

Lanier,  82  Ga.  216.  comes  a  mere  matter  of  opinion,  and 
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XTT,  VSBDICT  —  1.  Generally.  —  The  verdict  must,  of  course, 

be  founded  upon  the  evidence  and  be  in  accordance  with  the 
instructions  given,  ^ 

Elements  of  Damage  or  BTidenoe  IMiregarded.  —  And  where  it  is  appa- 
rent from  the  verdict  itself  that  the  jury  has  omitted  to  take  into 

the  standard  which  the  law  affords  in  should  not  be  required,  yet  a  mere  con- 
such  a  case  is  the  opinion  of  twelve  jecture  or  even  a  probability  do  not 
men  in  the  jury  box,  subject  to  the  warrant  the  giving  of  damages  for  fu- 
control  of  the  court  where  the  amount  ture  disability  which  may  never  be 
given  is  manifestly  so  great  or  so  little  realized.  The  future  effect  of  the  in- 
as  to  have  been  the  result  of  passion,  jury  should  be  shown  with  reasonable 
prejudice,  or  a  disregard  of  the  evi-  certainty  to  authorize  damages  upon 
dence  in  the  case.  Winkler  v.  St.  the  score  of  permanent  injury." 
Louis,  etc.,  R.  Co.,  21  Mo.  App.  99.  Where  the  ETidenoe  Gonceniiiig  an  In- 
Eeview  of  Aotion  of  Jury.  —  In  Chi-  jury  Is  Very  Loose,  and  no  medical  wit- 
cago,  etc.,  R.  Co.  v,  Barrett,  16  111.  nesses  are  called,  a  verdict  for  two 
App.  17,  it  was  said:  "  Where  pain  thousand  dollars  will  be  set  aside  and 
and  suffering  are  recognized  elements  a  new  trial  granted  on  payment  of 
in  assessing  damages  for  personal  in-  costs.  Watson  v.  Northern  R.  Co.,  24 
juries,  there  can  be  no  certain  rules  U.  C.  Q.  B.  98.  See  also  Interna* 
for  their  admeasurement,  and  conse-  tional,  etc.,  R.  Co.  t/.  Jordan,  i  Tex. 
quently  the  law  has  left  the  assessment  App.  Civ.  Cas.,  §  858. 
to  the  sound  judgment  of  the  jury.  Disagreement  as  to  Hatnre  but  Not  at 
guided  by  proper  instructions  from  the  to  Faot  of  Ii^nry.  —  If  physicians  dis- 
court;  and  before  a  court  should  inter-  agree  as  to  the  nature  of  the  injuries 
fere  with  the  findings  by  putting  itself  sustained,  this  will  not  be  sufficient  to 
in  the  place  of  the  tribunal  primarily  set  aside  the  verdict  on  the  ground 
established  by  the  law  to  determine  that  the  evidence  does  not  show  that 
this  question,  it  ought  to  be  well  ad-  physical  injury  was  sustained,  when 
vised  that  such  verdict  is  not  the  result  they  all  agree  as  to  the  plaintiff's  phys- 
of  the  calm,  dispassionate  judgment  of  ical  suffering.  Texas,  etc.,  R.  Co.  v, 
the  jury,  but  results  from  some  im-  Suggs,  62  Tex.  323,  21  Am.  &  Eng.  R. 
proper  motives  or  influences,  and  that  Cas.  475. 

injustice  would  be  done  if  the  verdict  Fntnre  Disability.  —  Where  there  is 
should  be  allowed  to  stand.**  Quoted  some  evidence  bearing  upon  the  ques- 
in  East  St.  Louis,  etc.,  R.  Co.  v,  Fra-  tion  before  the  jury,  such  as  the  na- 
zier,  26  111.  App.  437.  ture  of  the  injuries  received,  their 
1.  Washington,  etc.,  R.  Co.  v.  Har-  effect  upon  the  physical  condition  of 
mon,  147  U.S.  571;  Allison  v.  Chicago,  the  plaintiff,  and  the  length  of  time 
etc.,  R.  Co.,  42  Iowa  274.  that  the  disabilities  have  already  con- 
Disregard  of  Evidenoe.  —  In  assessing  tinued,  upon  due  consideration  of  these 
damages,  the  jury  should  not  be  per-  facts  it  is  the  duty  of  the  jury  to  deter- 
mitted  to  reach  a  conclusion  from  mere  mine  whether  there  is  a  reasonable 
conjecture,  without  regard  to  proper  certainty  of  future  disability  and 
data  furnished  as  evidence,  as  to  the  suffering,  and,  if  so,  to  award  com  pen- 
amount  to  be  paid.  Gulf,  etc.,  R.  Co.  sation  therefor.  Union  Pac.  R.  Co.  r. 
V,  Wilson,  79  Tex.  371.  Jones,  49  Fed.  Rep.  343. 

Conjecture  as  to  Permaneney  of  Ii^nries.  Yerdiot  Authorised  by  Prayer  for  Beliflf. 

—  Where  the  evidence  showed  that  the  — Where  the  complaint  was  in  three 

plaintiff  was  as  likely  entirely  to  re-  counts,  each  for  the  same  cause  of  ac- 

cover,  and  probably  in  a  short  period  tion,  and  each   claiming  ten  thousand 

of  time,  as  she  was  to  be  permanentlv  dollars  as  damages,  but  in  the  prayer 

affected  by  the  injury,  a  verdict  which  for  relief  the  damages  were  fixed  at 

could  have  been  only  the  result  of  preju-  twenty  thousand  dollars,  and  the  jury 

dice  toward  the  defendant  or  of  an  un-  returned  a  verdict  for  fifteen  thousand 

due  sympathy  with  the  plaintiff  should  dollars,  it  was  held  that  the  general 

be  set  aside.     Louisville  Southern  R.  prayer  controlled  and  authorized   the 

Co.  V.  Minogue,  90  Ky.   369.     In  this  verdict;  but  even  if  it  did  not,  it  was 

case  the  court  said:    "  While  absolute  immaterial,  because  under  the  provi- 

certainty  as  to  the  result  of  an  injury  sions  of  the   code   the  plaintiff  could 
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consideration  some  of  the  elements  of  damage  which  were  prop- 
erly involved  in  the  plaintiff's  claim,  or  the  verdict  is  not  war- 
ranted by  the  evidence,  the  judgment  should  be  reversed  or  a 
new  trial  granted.  * 

8.  Form  of  Verdict  —  fleparato  or  ^adal  Fiiidiiigt.  —  Usually,  and 
unless  there  are  special  provisions  to  the  contrary,  there  should 
be  a  single  recovery  for  all  the  elements  of  damage  for  which  a 
recovery  is  asked  and  which  the  evidence  warrants,  and  the  ver- 
dict should  make  a  single  award.*  But  in  some  states  separate 
or  special  findings  are  proper,  or  at  least  the  receipt  of  them  will 
not  constitute  error  where  no  prejudice  has  resulted.* 

A  06noral  Verdict  Which  Ii  IncoiiBictoiit  with  %  Special  Finding  because 

amend  at  any  time.     SchuUz  v.  Third  v.  Lake  Superior   Terminal,  etc.,   R. 

Ave.   R.  Co.,  89  N.  Y.  242.  9  Am.  &  Co.,  99  Wis.  617. 

Eng.   R.  Cas.  412,  reversing  46  N.  Y.        Limiting  Bacovery.  —  Where  the  jury 

Super.  Cl.  211.  was  Instructed  that  the  plainti£f  could 

1.  Phillips  V  South  Western  R.  Co.,  recover  all  damages  directly  resulting 
4  Q^  B.  Div.  406.  In  this  case  the  ver-  from  a  permanent  injury  and  sufficient 
diet  was  for  seven  thousand  pounds,  to  compensate  for  the  extent  and  dura* 
The  plaintiff  was  of  middle  age,  and  tion  of  the  injury,  and  all  damages, 
from  a  condition  of  robust  health  had  present  and  future,  necessarily  result- 
been  rendered  "  helpless  and  hope-  ing,  the  fact  that  the  jury  specially 
less,'*  and,  irrespective  of  the  pain  and  found  that  the  injury  was  not  perma- 
suffering,  it^also  appeared  that  his  ex-  oent  does  not  limit  the  verdict  to  the 
pense,  caused  by  the  injury,  had  al-  actual  pecuniary  loss.  Ankrum  t/. 
ready  reached  one  thousand  pounds,  Marshalltown,  105  Iowa  493. 

that  he  had  been  making  an  income  of  Limiting  Beccvcry  to  Items  of  Injuries 
five  thousand  pounds  per  annum,  the  Spedflcally  Alleged.  —  No  greater  dam- 
amount  of  which  had  been  positively  ages  can  be  recovered  than  the  items  of 
lost  for  sixteen  months,  the  period  be-  the  injuries  specifically  alleged,  al- 
tween  the  accident  and  the  trial.  though  a  greater  sum  is  claimed,  un- 

Verdict  Contrary  to  £Tidenoe.  —  Where  less  the  declaration  alleges  other  causes 

ii   is  apparent  from  the  evidence  that  of  injury,  and  it  is  immaterial  what  the 

the  nature  of  the  injuries  sustained  proof  or  the  a^</a/r</>M/;/ clause  may  be. 

warranted    a    substantial    verdict    in  Abernethy  v.  Van  Buren  Tp.,  52  Mich, 

favor  of    the   plaintiff,    the    appellate  383. 

court  will  reverse  a  judgment  upon  a  Finding  Contrary  to  Instmction.  —  It 

verdict    in    favor    of    the    defendanL  is  not  a  ground  of  reversal  that  a  specific 

Barbee  v,  Reese,  60  Miss.  906.  finding  as  to  the  cause  of  the  plaintiff's 

Ezecisiye  Verdict.  —  Though    a  per-  personal  physical  condition  is  contrary 

sonal  injury  be  very  serious,  such  as  to  an  instruction,  where  no  prejudice 

will  shorten   life,    still  a  verdict    for  has  resulted.     Allison  t/.  Chicago,  etc., 

double  the  amount  of  damages  which  R.  Co.,  42  Iowa  274. 

could  be  awarded  if  death  had  ensued  Beftiial  to  Beqnire  Special  Finding.  — 

will  generally    be    deemed    excessive  Either  party  has  a  right  to  a  written 

and  set  aside.     Collins  v,  Albany,  etc.,  finding  of  the  jury  upon  any  material 

R.  Co.,  12  Barb.  (N.  Y.)  4^.     And  see  question  of  fact  involved  in  the  case, 

Belknap  v.  Boston,  etc.,  R.  Co.,  49  N.  but  where  a  verdict  is  returned  for  the 

H.  358;    Murray  v.  Hudson  River  R.  plaintiff  in  an  action  for  personal  in- 

Co.,  47  Barb.  (N.  Y.)  196.  juries,  and  the  trial  court  refuses  to 

2.  Stickley  v.  Chesapeake,  etc.,  R.  submit  to  the  jury,  at  the  instance  of 
Co.,  93  Ky.  323;  Wallace  v.  Wilming-  the  defendant,  what  sum  the  plaintiff 
ton,  etc.,  R.  Co.,  8  Houst  (Del.)  529.  is  entitled  to  recover  "  on  account  of 

8.  Separate  Findings  —  Past  and  Fntnre  money  paid  for  medicine  and  the  serv- 

Lceees.  —  The  fact  that  future  loss  is  ices  of  a  physician,"  such  refusal  is 

found   separate   from   past  loss,  in  a  not  a  sufficient  ground  for  the  reversal 

verdict  for  damages  for  personal  in-  of  the  judgment,  if  the  evidence  of  the 

juries,  does  not  constitute  error.     Ray  plaintiff  as  to  the  expenses  for  medi- 
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it  eliminates  from  the  case  the  elements  of  damage  for  which  a 

recovery  could  have  been  had  is  erroneous.* 

Whtre  It  Ig  Proper  to  Itemiio  the  DamagM  ^y  stating  the  amounts 
awarded  for  each  element,  the  items  should  accord  with  the 
pleadings  and  proof;  but  a  verdict  so  itemized  as  to  give  a 
double  recovery  is  improper.* 

Apportionmeiit  of  Bamagae  Againit  Joint  Troepaisert.  —  Furthermore,  it 
has  been  held  that  under  statutory  provisions  respecting  the 
apportionment  of  damages  against  joint  trespassers,  the  jury  is 

authorized  to  state  the  amount  of  damages  assessed  separately 
against  two  wrongdoers.' 

cine  and  medical  attendance  is  uncon-  made  for  mental  suffering,  the  result 

tradicted,   and    therefore   undisputed,  of  physical  pain.     Atchison,  etc.,   R. 

Kansas    City  v.    Bradbury,   45    Kan.  Co.  t/.  Lamoreux,  5  Kan.  App.  813. 

3F1.  DoaUo  SeooTory.  —  Where    the  jury 

1.  Spooial  Pinding  Inooniistoiit  with  assessed  damages  for  "  peril  and 
General  Yerdiot. —  Where  a  minor,  fright '*  eight  hundred  and  thirty- three 
through  his  father  as  his  next  friend,  dollars,  **  mental  anguish  "  one  thou* 
brought  an  action  to  recover  damages  sand  six  hundred  and  sixty-six  dol- 
f  or  personal  injuries,  and  the  court  in-  lars,  and  **  pain  and  suffering'*  six 
siructed  the  jurv  that  there  could  not  thousand  six  hundred  and  sixty-seven 
be  any  recovery  for  loss  of  time,  board,  dollars,  it  was  held  that  the  sum 
care,  nursing,  or  medical  expenses,  awarded  for  pain  and  suffering  conse- 
and  the  jury  found  specially  that  it  quent  upon  the  personal  injuries  in- 
allowed  nothing  for  physical  pain,  eluded  the  two  items  for  '*  mental 
mental  suffering,  permanent  injury,  or  anguish  '* and'*  fright,'* and  that  there 
exemplary  damages,  a  general  verdict  was  a  double  recovery  therefor.  Gal- 
for  one  thousand  dollars  as  damages  veston,  etc.,  R.  Co.  v.  Porfert,  72  Tex. 
for  injuries  received  was  held  incon-  344,  37  Am.  &  Eng.  R.  Cas.  540. 
sistent  with  the  charge  of  the  court  and  AmUgvity.  —  Where  both  actual  and 
the  special  findings,  and  erroneous  be-  exemplary  damages  were  claimed,  and 
cause  of  the  absence  of  anything  upon  a  verdict  was  rendered  for  one  hundred 
which  to  base  the  allowance.  Parkin-  and  fifty  dollars  actual  damages,  and 
son  Sugar  Co.  v.  Riley,  50  Kan.  401.  $237.50  '*  for  insult,"  it  was  held  that 

A  special  finding  of  fact  by  the  jury  the  verdict  by  its  terms  excluded  the 
that  the  plaintiff  was  damaged  in  the  idea  that  a  larger  sum  than  one  hun- 
sum  of  three  hundred  dollars  by  rea-  dred  and  fifty  dollars  for  actual  dam- 
son of  her  incapacity  to  perform  labor  ages  was  intended.  Galveston,  etc., 
is  not  inconsistent  with  a  general  ver-  R.  Co.  v,  Dunlavy,  56  Tex.  256,  11 
diet  of  five  hundred  dollars,  inasmuch  Am.  &  Eng.  R.  Cas.  673. 
as  the  capacity  to  perform  labor  is  but  8.  Appordonmont  of  Damages. — Where 
one  of  the  elements  which  the  jury  is  the  jury,  by  special  findings,  fixed  the 
entitled  to  consider  in  assessing  dam-  damages  at  five  thousand  dollars,  and 
ages  for  the  plaintiff.  Guthrie  v.  required  one  defendant,  a  steam-rail- 
Thistle,  5  Okla.  517.  road  company,  to  pay  of  that  amount 

2.  Itemising  Damages.  —  Where  a  per-  two  thousand  dollars,  and  the  other,  a 
son  is  entitled  to  recover  for  physical  street-car  company,  to  pay  three  thou- 
pain,  and  for  such  mental  pain  and  sand  dollars,  it  was  held  that  the  jury 
suffering  as  grow  immediately  out  of  had  the  right  under  the  statute  to  thus 
or  result  directly  from  the  physical  apportion  the  damages,  but  even  if  it 
pain  he  endured,  there  is  no  good  rea-  had  not,  the  defendants  were  not  preiu- 
son  for  requiring  these  elements  of  diced,  as  otherwise  there  would  have 
damage  to  be  divided  into  minor  sub-  been  a  joint  judgment  against  both  for 
divisions;  but  where  they  have  been  five  thousand  dollars,  the  whole  of 
so  divided  in  answer  to  questions  pro-  which  might  have  been  recovered  of 
pounded  by  the  defendant,  the  court  one  with  no  right  of  contribution 
commits  no  error  in  refusing  to  elimi-  against  the  other.  Central  Pass.  R* 
nate   from   the    judgment  the    award  Co.  t/.  Kuhn,  86  Ky.  578. 
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Yerdiet  in  AetioA  for  Ii^wy  to  Wife.  —  It  has  been  held  that  a  verdict 
which  separately  states  the  damages  awarded  to  a  husband  and 
wife  respectively  because  of  injuries  sustained  by  the  wife  is  not 
invalid.* 

Xm  Phyuoal  ExAXiNATlON — 1.  Power  and  Diioretioii  to  Order 

—  jQriidietion  in  Whieh  Powor  Ii  AiMrtad.  —  The  decisions  as  to  the 
inherent  jurisdiction  of  courts  of  law  to  compel  a  party  plaintiff 
to  submit  to  an  examination  of  his  person  by  experts  at  the 
instance  of  the  adverse  party,  for  the  purpose  of  enabling  the 
defendant  to  acquire  information  as  to  the  nature,  extent,  and 
probable  duration  of  the  injuries  charged  to  have  been  sustained, 
or  for  the  purpose  of  ascertaining  the  physical  conditions  result- 
ing therefrom,  are  in  hopeless  conflict.  In  many  of  the  states 
the  power  to  order  or  direct  such  an  examination  b  asserted  as 
one  of  the  general  powers  of  the  court.* 

1.  Hvibuid  and  Wife.  —  In  an  action  Eng.  R.  Cas.  240.    See  Chicago,  etc., 

by  husband  and  wife  for  personal  in-  R.  Co.  v,  Langston,  (Tex.  Civ.  App. 

juries  sustained  by  the  latter,  in  which  1S98)  48  S.  W.  Rep.  610,  (Tex.  Cfiv. 

action  damages  for  the  injury  are  re-  App.  1S98)  47  S.  W.  Rep.  1029. 

coverable  as  community  property,  and  WashingtoH,  —  Smith  v,  Spokane,  16 

as  such  may  be  recovered  by  the  hus-  Wash.  403. 

band  alone,  a  verdict  is  not  invalid  be-  Wisconsin,  —  White    v.     Milwaukee 

cause,  in  accordance  with  an  instruction  City  R.  Co.,  61  Wis.  536,  18  Am.  & 

to  assess  the  damages  at  such  sum  as  Eng.    R.    Cas.    213;    O'Brien    v.    La 

would  fairly  compensate  both  parties  Crosse,  99  Wis.  421. 

for  the  actual  pecuniary  loss  sustained  See  also  upon  this  question  Hatfield 

by  the  wife,   and  to  apportion  such  v.  St.  Paul,  etc.,  R.  Co..  33  Minn.  130: 

damages  between  them,  it  finds  for  the  Mulhado  v.  Brooklyn  City  R.  Co.,  30 

gross  sum  and  proceeds  to  state  the  N.  Y.  370. 

sum  found  in  favor  of  each.     Houston,  Andently  in  England,  in  what  was 

etc.,  R.  Co.  V,  Stewart,  14  Tex.  Civ.  known  as  trial  by  inspection,   when 

App.  703.  issue  was  joined  upon  an  appeal  of 

8.  Arkansas,  —  St.  Louis  Southwest-  mayhem  on  the  question  whether  there 

ern  R.  Co.  v,  Dobbins,  60  Ark.  481;  was  mayhem  or  no  mayhem,  the  court 

Sibley  v.  Smith,  46  Ark.  275.  could  call  in  surgeons  to  assist  it  in  its 

Iowa,  —  Schroeider  v,  Chicago,  etc.,  determination.    3  Black.  Com.  332;  2 

R.  Co.,  47  Iowa  375,  14  Am.  R.  Rep.  Roll.  Abr.  578. 

359.     And  see  Hall  r.  Manson,  99  Iowa  In  Georgia  it  is  said  that  the  power 

698.  exists  under  Code,  %  206,  which  em- 

Kansas,  — Atchison,  etc.,  R.  Co.  v,  powers  every  court  to  control  the  con- 

Thul,  29  Kan.  466;    Southern  Kansas  duct  of  all  persons  connected  with  a 

R.  Co.  V.  Michaels,  57  Kan.  474.  judicial  proceeding  before  it,  in  every 

Kentucky,  —  Belt  Electric   Line  Co.  matter    appertaining    thereto.      Rich- 

V.  Allen,  (Ky.  1898)  44  S.  W.  Rep.  89.  raond.  etc.,  R.  Co.  v.  Childress,  82  Ga. 

Pennsylvania,  —  Demenstein  v.  Rich-  719.  41  Am.  &  Eng.  R.  Cas.  216. 

ardson.  2  Pa.  Dist.  Rep.  825,  34  W.  N.  In  Nebraska  the  court  intimated  that 

C.  (Pa.)  295;  Hess  v.  Lake  Shore,  etc.,  it  was  within  its  power  to  direct  a  phys- 

R.  Co.,  7  Pa.  Co.  Ct.  Rep.  565;  Harvey  ical  examination,  but  disclaimed  any 

V,  Philadelphia  Traction  Co.,  26  W.  N.  intention    of    deciding    the  question. 

C.  (Pa.)  231;    Lawrence   v,  Keim,  19  Sioux  City,  etc..  R.  Co,  v,  Finlayson. 

Phila.  (Pa.)  351,  45  Leg.  Int.  (Pa.)  434.  16  Neb.  578;  Ellsworth  v,  Fairbury,  41 

Texas,  —  Gulf,  etc.,  R.  Co.  v,  Nel-  Neb.     881.      And     see    Chadrow    v, 

son,  5  Tex.  Civ.  App.  387;   Gulf,  etc..  Glover,  43  Meb.  732. 

R.  Co.  V,  Norfleet,  78  Tex.  321;   Mis-  TMrmer  Doetrine  in  New   Tork.  —  In 

souri  Pac.  R.  Co.  v,  Johnson,  72  Tex.  Walsh  v.  Sayre,  52  How.   Pr.  (N.  Y. 

loi;     International,    etc.,    R.    Co.    v.  Super.  Ct.)  334,  the  power  of  the  court 

Underwood,  64  Tex.  463,  27  Am.  &  in  a  proper  case  to  order  a  personal 
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Jnriidictioni  in  Whioh  Power  li  Denied.  —  On  the  Other  hand,  in  the 
courts  of  the  United  States  and  in  those  of  some  of  the  states 
this  right  of  the  court  to  exercise  this  power,  against  the  consent 
of  the  person  whom  it  is  proposed  to  examine,  in  the  absence  of 
express  statutory  authority,  is  positively  denied.* 

Statutory  Proviiioni.  —  There  can  be  no  doubt,  however,  of  the 
power  of  the  legislature  to  authorize  such  an  examination  in  a 
proper  case,  and  to  regulate  the  practice  respecting  the  procure- 
ment of  the  examination,  its  conduct,  and  the  like.* 

examination  was  asserted,  and  it  was  the  examination  of  strangers  for  the 
there  said  that  it  rests  upon  the  same  purpose  of  furnishing  evidence  to  be 
principle  as  the  power  to  compel  the  used  on  the  trial  of  a  cause.  Should  a 
discovery  of  books,  papers,  and  docu-  litigant  willingly  submit  there  could 
ments.  In  later  cases  in  New  York  be  no  legal  objection  to  such  an  exam i- 
this  doctrine  was  expressly  repudiated  nation,  and  should  he  refuse  to  sub- 
and  declared  to  be  unsound.  At  pres-  mit  to  a  reasonable  examination  his 
ent  the  right  is  conferred  by  statute,  conduct  might  possibly  be  proper  mat- 
Code  Civ.  Pro.,  §  873,  as  amended,  ter  for  comment,  but  this  is  quite  a 
See  also  Shaw  v.  Van  Rensselaer,  60  different  matter  from  compelling  him. 
How.  Pr.  (M.  Y.  C.  PI.)  143.  against  his  will,  to  submit  his  person 

At  Dofondant'i  Ezponio.  —  The  exami-  to    the    examination    of    strangers." 

nation   should   be   at   the  defendant's  Pennsylvania  Co.   v,   Newmeyer,  129 

expense.     Richmond,   etc.,   R.   Co.  z/.  Ind.  401. 

Childress.  82  Ga.  719,  41  Am.  &  Eng.  Application  on  TriaL  —  It  is  immate- 

R.  Cas.  216.  rial  whether  the  application  is  made 

1.  Illinois,  —  Parker  v,  Enslow,  102  upon   the  trial  or  in  advance  of  the 

111.  272;    Peoria,  etc.,  R.  Co.  v.  Rice,  trial,  if  no  statutory  right  thereto  ex- 

144  111.  227,  affirming  46  111.  App.  60.  ists.     Cole  v.  Fall  Brook  Coal  Co.,  159 

Indiana,  —  Pennsylvania  Co.  v.  New-  N.  Y.  59. 

meyer,  129  Ind.  401,  52  Am.  &  Eng.  R.  2.  New  Tork.  —  The  amendment  of 

Cas.  454.  1893  (Laws  1893,  c.  721)  to  section  873  of 

Maryland,  —  Philadelphia,    etc.,    R.  the  New  York  Code  of  Civil  Procedure, 

Co.  V,  State,   58  Md.  372,   10  Am.  &  which  provides  that "  in  every  action 

Eng.  R.  Cas.  792.  to  recover  damages  for  personal   in- 

Missouri.  —  Loyd  v.  Hannibal,  etc.,  juries,  the  court  or  judge,  in  granting 

R*  Co..  53  Mo.  509,  12  Am.   R.  Rep.  an  order  for  the  examination  of  the 

474,  modified  in  Shepard  v,  Missouri  plaintiff  before   trial,  may,  if  the  de- 

Pac.  R.  Co.,  85  Mo.  634.  fendant  apply  therefor,  direct  that  the 

New    York.  —  McQuigan    v,    Dela-  plaintiff  submic  to  a  physical  examina- 

ware,  etc.,  R.  Co..  129  N.  Y.  50;  Rob-  tion  by  one  or  more  physicians  or  sur- 

erts  V.  Ogdensburgh,  etc.,  R.  Co.,  29  geons,  to  be  designated  by  the  court  or 

Hun  (N.  Y.)  154;    Cole  v.  Fall  Brook  judge,  and  such  examination  shall  be 

Coal  Co.,  87  Hun  (N.  Y.)  584,  affirmed  had  and  made  under  such  restrictions 

159  N.  Y.  59;    Brooks  v,  Rochester  R.  and  directions  as  to  the  court  or  judge 

Co.,  10  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  shall  seem  proper,*'  and  that  "  in  any 

88.  action  brought  to  recover  damages  for 

United  States,  —  Illinois  Cent.  R.  Co.  personal  injuries,  where  the  defendant 

V,   Griffin,   80  Fed.   Rep.  279;    Union  shall    present  to    the  court  or  judge 

Pac.  R.  Co.  V,  Botsford,  141  U.  S.  250,  satisfactory  evidence  that  he  is  ignor- 

47  Am.  &  Eng.  R.  Cas.  406.  ant  of  the  nature  and  extent  of  the  in- 

See  also  Joliet  St.  R.  Co.  v.  Call,  143  juries  complained  of,  the  court  or  judge 

III.  177;    Chicago,  etc.,  R.  Co.  r.  Hoi-  shall  order  that  such  physical  examina- 

land,  122  III.  461.  tion  be  made,*'  is  not  violative  of  any 

"  The   Better  Season  Is  Against   the  of  the  provisions  of  the  constitution  of 

Eziitenoe  of  8noh  a  Eight,  and,  in  the  the  state  of  New  York  or  that  of  the 

absence  of  some  stacute  upon  the  sub-  United  States.     Lyon  v.  Manhattan  R. 

ject,  we  do  not  think  I  he  courts  should  Co.,  142  N.  Y.  298. 

attempt  to  compel    litigants,  against  Statutory  Bi|^ht   Established   Pendkig 

their  will,  to  submit  their  persons  to  Appeal.  —  In  Cole  v.  Fall  Brook  CoaS 
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Vo  Absolute  Bight  to  Ezamination.  —  In  a  few  instances  this  right  of 
the  defendant  to  have  such  an  examination  made  has  been  held 
or  intimated  to  be  an  absolute  one,  upon  a  proper  showing 
made.*  The  better  view,  however,  is  against  such  a  conten- 
tion;* and  by  the  great  weight  of  authority  in  those  states 
wherein  the  power  to  order  or  direct  a  physical  examination  is 

Co.,  159  N.  Y.  59,  it  appeared  that  the  to  such  examination.     Sibley  v.  Smith, 

defendant's  application  for  a  physical  46  Ark.  275. 

examination  had  been  denied  at  a  time  1.  Alabama  G.  S.  R.  Co.  v.  Hill,  90 
when  no  statutory  authority  therefor  Ala.  71.  See  also  Hatfield  v,  St.  Paul» 
existed,  but  that  between  the  trial  and  etc.,  R.  Co.,  33  Minn.  130. 
the  final  appeal  the  right  to  such  an  8.  In  niinoif  it  was  said  that  "if  it 
examination  had  been  given  by  stat-  be  conceded  that  the  court  has  power 
ute,  and  the  appellate  court  refused  to  to  order  such  an  examination,  the  ques- 
re verse  a  judgment  in  favor  of  the  tion  immediately  arises  whether  a  de- 
plaintiff  and  to  grant  a  new  trial,  so  fendant  is  entitled,  as  a  matter  of 
that  upon  a  subsequent  trial  the  de-  right,  to  have  the  power  exercised  and 
fendant  might  have  physicians  exam-  the  examination  made,  or  whether  it 
ine  the  plaintiff  under  the  statute.  is  a  power  to  be  exercised  in  the  sound 

Bight  Incident  to  Ezamination  Baliore  discretion  of  the  court  for  the  purpose 
Trial. —  Under  Code  Civ.  Pro.  N.  Y.,  of  atuining  the  ends  of  justice,  and 
the  physical  examination  may  be  pro-  where  it  may  seem  to  be  desirable  for 
cured  only  as  an  incident  to  the  ex-  that  purpose.  If  it  be  a  matter  of 
ami  nation  of  a  party  before  trial,  and  right,  then  necessarily  the  right  ex- 
is  subject  to  the  general  rules  govern-  tends  to  all  cases,  wherever  a  defend- 
ing such  examinations  and  application  ant  demands  his  right,  and  the  court  is 
therefor.  Lawrence  z/.  Samuels,  20  powerless  to  judge  of  the  necessity  or 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  278;  propriety  of  it,  but  must  enforce  the 
Lyon  V,  Manhattan  R.  Co.,  142  N.  Y.  right  even  where  such  examination  is 
298.  clearly  needless  or  improper.     If  it  is 

Bona    Fides    of    Examination.  —  The  an  absolute  right  to  have  a  court  select 

statutory  right  to  have  the  plaintiff  ex-  doctors  and  have  an  examination,  there 

amined  physically  cannot  be  defeated  should  certainly  be  some  sure  way  of 

by  a  sworn  statement  by  the  plaintiff  enforcing  an  examination  by  the  doc- 

that  he  believes  that  the  order  for  the  tors  selected;  but  suppose  the  doctors 

ezamination  was  procured  by  the  de-  refuse,  as  they  may,  to  obey  the  com- 

fendant  to  annoy  and  harass  him,  and  mand  of  the  court;  in  that  event  an 

for  that  purpose  only,  since  to  deter-  absolute  right  would  be  unattainable, 

mine  whether  the  application  is  made  There  are  many  cases  where  to  hold  it 

in  good  faith  or  for  purposes  other  than  an  absolute  right  to  have  an  examina- 

those  contemplated   by   the  statute  a  tion  of  a  sensitive  person  in  matters  of 

reference  must  be  had  to  the  applica-  a  delicate  nature,  by  doctors  selected  by 

tion  and  to  the  circumstances  which  go  others,  would  only  enable  a  wrongdoer 

to  characterize  the  purpose  in  the  view  to  add  insult  to  injury,  and  compel  a 

of  the  party  making  it,  and  if  it  comes  party   to    give    up    substantial   rights 

up  to  the  requirement  of  the  statute,  it  rather  than  submit,  and  where  no  good 

requires  something  quite  substantial  in  could  be  accomplished.**    Joliet  St.  R. 

its  nature  and  satisfactory  to  overcome  Co.  7/.  Call,  42  111.  App.  41,  affirmed  1^^ 

its  effect  and  to  defeat  its  sufficiency  111.  177. 

for    the    purpose    sought.    Sewell    v,  Vew  Tork,  Prior  to  Statate.  —  In  Rob- 
Butler,  16  N.  V.  App.  Div.  77.  ens  v.  Ogdensburgh,  etc.,  R.  Co.,  29 

Permanent  Injuries.  -^  Where  a  plain-  Hun  (N.  Y.)  154,  after  issue  joined,  an 

tiff  In  an  action  for  personal  injuries  order  was  made,  upon  the  defendant's 

alleges  that  they  are  of  a  permanent  application,  requiring  the  plaintiff  to 

nature,  the  defendant  is  entitled,  as  a  submit  to  an  examination  of  her  per- 

matter  of  right,  to  have  the  opinion  of  son  by  three  physicians,  named  in  the 

a  surgeon  upon  his  condition,  based  order  and  selected  by  the  defendant, 

upon  personal  examination;   and  the  under  the  direction  of  a  referee  therein 

court  should,  upon  demand  of  the  de-  named.     It  provided  that  such  other 

fendant,  compel  the  plaintiff  to  submit  physicians  as  the  plaintiff  might  desire 
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conceded,  or  is  not  expressly  denied,  there  is  no  absolute  right  to 
an  order  or  direction  for  an  examination,  but  the  application  is 
addressed  to  the  sound  discretion  of  the  court.* 

Interfsronoa  with  Trial  Conrt'i  Bxerdm  of  Diieretioii.  —  The  action  of  the 
trial  court  in  that  regard  is  subject  to  review  in  a  case  where 
there  has  been  an  abuse  of  discretion,*  but  the  exercise  of  this 
discretion  will  not  be  interfered  with  unless  it  has  manifestly 
been  abused,  as  where  an  application  has  been  refused  when  the 
circumstances  present  a  reasonably  clear  case  for  an  examina- 
tion.* 

might  be  present,  and  that  at  the  ex-  terfered  with  by  an  appeUate  court 
amination  the  plaintiff  should  answer  unless  in  a  case  of  plain  abuse  of  dis- 
such  questions  as  should  be  put  to  her  cretion.  Joliet  St.  R.  Co.  v.  Call,  42 
touching  her  then  present  sensations,  111.  App.  41,  affirmed  143  111.  177. 
by  the  physicians  selected  by  the  de-  Refusal  to  Require  Plaintiff  to  Walk, 
fendant.  It  was  held  that  there  was  — In  Hatfield  v.  St.  Paul,  etc.,  R.  Co., 
no  authority  to  make  such  an  order.  33  Minn.  130,  the  plaintiff  testified  that 
Criticising  and  reviewing  Walsh  v,  she  limped  in  walking;  and  the  court 
Sayre,  52  How.  Pr.  (N.  Y.  Super.  Ct.)  refused  to  require  her  to  walk  across 
334;  Shaw  V,  Van  Rensselaer,  60  How.  the  room  in  the  presence  of  the  jury 
Pr.  (N.  Y.  C.  PI.)  143;  Schroeder  v,  and  bystanders.  It  was  held  that  this 
Chicago,  etc.,  R.  Co.,  47  Iowa  375.  refusal  was  proper,  Mitchell,  J.,  say- 
It  Georgia, —  Richmond,  etc.,  R.  Co.  ing:  *'  A  court  has  the  power,  in  a 
V,  Childress,  82  Ga.  719,  41  Am.  &  Eng.  proper  case  and  under  proper  circum- 
R.  Cas.  216;  Savannah,  etc.,  R.  Co.  v,  stances,  to  direct  the  plaintiff  to  do  a 
Wainwright,  99  Ga.  255.  physical  act  in  the  presence  of  the  jury 

Illinois, —  St.  Louis  Bridge  Co.  v,  that  will  illustrate  or  show  the  char- 
Miller,  138  111.  465;  Chicago,  etc.,  R.  acter  of  his  injuries.  And  we  are  by 
Co.  V.  Reith,  65  111.  App.  461.  no  means  prepared  to  say  that  there 

Kansas,  —  Atchison,  etc«,   R.  Co.  v,  may  not  be  circumstances  where  the 

Thul,  29Kan.466;  Southern  Kansas  R.  defendant  would  have  a  right  to  such 

Co.  V,  Michaels,  57  Kan.  474.  an  order.     But  it  is  evident  from  the 

Kentucky,  —  Belt  Electric  Line  Co.  v,  very  nature  of  things  that  the  propriety 

Allen,  (Ky.  1898)  44  S.  W.  Rep.  89.  of  such  an    order  must   usually  rest 

Michigan,  —  Strudgeon       v.       Sand  largely   in   the  discretion  of  the  trial 

Beach,  107  Mich.  496.  court,  and  it  would  only  be  in  case  of 

Missouri,  —  Kinney  v,  Springfield,  35  a  plain  abuse  of  such  discretion  that 

Mo.  App.  97;  Shepardz^.  Missouri  Pac.  we  would  interfere.** 

R.  Co.,  85  Mo.  629,  55  Am.  Rep.  390;  8.  Sibley  v.  Smith,  46  Ark.  275. 

Marler  v.  Springfield,  65  Mo.  App.  301 ;  8.  Belt  Electric  Line  Co.  v,  Allen, 

Owens  V,  Kansas  City,  etc.,  R.  Co.,  95  (Ky.  1898)  44  S.  W.  Rep.  89;  Shepard 

Mo.  169,  33  Am.  &  Eng.  R.  Cas.  524;  v,  Missouri  Pac.  R.  Co.,  85  Mo.  629, 

Hill  V.  Sedalia,  64  Mo.  App.  494,  2  Mo.  55  Am.   Rep.  390;    Owens  v,   Kansas 

App.  Rep.  1019;  Sidekum  v,  Wabash,  City,  etc.,  R.  Co.,  95  Mo.  169,  33  Am. 

etc.,  R.  Co.,  93  Mo.  400;  Norton  v,  St.  &  Eng.  R.  Cas.  524. 

Louis,  etc.,  R.  Co.,  40  Mo.  App.  642.  Ii^jnries  Admitted.  —  There  is  no  abuse 

Texas,  —  Gulf,  etc.,  R.  Co.  v.  Nor-  of  discretion    in   refusing  to  direct  a 

fleet,  78  Tex.  321.  physical   examination   where   the   de- 

Washington,  —  Smith  v,  Spokane,  16  fendant's  physician  admits  the  injuries 

Wash.  403.  and  the  plaintiff  does  not  claim  to  be 

Wisconsin.  —  0*Brien  v.  La  Crosse,  suffering    from     any    secret    malady. 

99  Wis.  421.  Chicago,  etc.,  R.  Co.  v,  Reith,  65  III. 

DiMretion  of  Trial  Court.  —  From  the  App.  461. 

very  nature  of  things  and  the  purposes  Iignry  Apparent.  —  There  is  no  abuse 

for  which  an  examination  may  become  of  discretion  in  refusing  to  make  an 

necessary,  the  propriety  of  it  must  rest  order  for  the  physical  examination  of 

largely  in   the  discretion  of  the  trial  the  plaintiff,  where  it  is  apparent  that 

court;  and  if  the  power  exists,  the  ex-  he  is  a  cripple,  and   It  is   undisputed 

ercise  of  that  discretion  will  not  be  in-  that  he  had  suffered  extreme  and  ex- 
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Baftual  to  Ordor  l¥»iiilii>tloB  Vot  Pr^udkUL  —  The  erroneous  refusal 
to  require  the  plaintiff  to  submit  his  person  to  examination  where 
a  state  of  facts  is  presented  which  justifies  the  granting  of  the 
application  will  not  constitute  a  ground  of  reversal  where  no 
prejudice  has  resulted,*  as  where  after  such  a  refusal  an  exami- 
nation is  had  by  the  consent  of  the  defendant,*  where  opportu- 
nity is  afforded  for  such  an  examination  during  the  trial,'  or 
where  the  defendant  has  sufficient  information  based  upon  an 
extrajudicial  examination  previously  had,  or  otherwise.* 

Whon  Boftual  to  AUow  Ezaminatioii  Ii  Error.  —  To  sum  up,  where  the 

cruciating  pain.  Belle  of  Nelson  Dis-  error  in  refusing  to  require  the  plain- 
tilling  Co.  r.  Riggs,  (Ky.  1898)  45  S.  tilT,  during  the  trial,  to  submit  to  a 
W.  Rep.  99.  medical  examination  at  the  instance  of 

Softisal  in  ProporOaio.  —  The  refusal  the  defendant,  it  appearing  that  she 
of  an  application  when  the  circum-  had  previously  been  several  times  ex- 
stances  present  a  reasonably  clear  case  amined  by  physicians,  one  of  whom 
for  an  examination  under  the  recog-  was  sworn  as  a  witness  for  the  defend- 
nized  rules  is  such  an  abuse  of  the  dis-  ant. 

cretion  lodged  in  the  trial  court  as  will  Ezpoiiiro  of  Limb  to  Physioian  Whilo 

demand  a  reversal  of  a  judgment  in  the  Toftifying.  —  In    MiUs   v,  Wilmington 

plaintiff's  favor.     BeltT  Electric  Line  R.  City  R.  Co.,  i  Marv.  (Del.)  269,  during 

Co.    V.    Allen,  (Ky.   1898)  44   S.    W.  a  recess  taken  at  ^he  trial  the  plaintiff 

Rep.  89.  was    examined  by  three    physicians, 

1,  International,  etc.,  R.  Co.  v,  Un-  selected  by  counsel  for  the  defendant, 

derwood,  64  Tex.  463,  27  Am.  &  Eng.  without  objection,  but   subsequently, 

R.  Cas.  240.  during  the  trial,  and  while  one  of  the 

Evidonoo  tad  Isftmotion  u  to  Boftisal  physicians  was  on  the  stand,  the  court 

to  Allow  Ezaminatioii.  —  There  is  no  in-  refused  to  compel  the  plaintiff  to  ex- 

justice  done  by  refusing  to  compel  the  pose  his  injured  limb  for  the  purpose 

plaintiff  to  submit  to  a  physical  exam-  of  enabling  the  witness  to  explain  the 

(nation  where  on  the  trial  the  defend-  injury    to    the  jury,   counsel  for  the 

ant  is  given  the  full  benefit  of  the  fact  plaintiff  objecting,  and  the  court  basing 

of  the  plaintiff's  refusal  to  submit  vol-  its  refusal  on  the  want  of  power, 

untarily  to  such  examination  both  by  Whwo  a  Phyiiml  Eyainination  Will  Add 

evidence  and  instruction  to  the  jury.  Vo  Informatioii  to  that  already  available 

Peoria,  etc.,  R.  Co.  t/.  Rice,  144  111.  227.  to  the  defendant  as  to  the  previous 

8.  Sioux  City,  etc.,  R.  Co.  v,  Finlay-  condition  of  health  or  subsequent  con- 
son,  16  Neb.  578.  dition  of  the  plaintiff,  there  is  no  im- 

8.  Gulf,  etc.,  R.  Co.  v.  Norfleet,  78  propriety    in    refusing    to    grant  the 

Tex.  321,  45  Am.  &  Eng.  R.  Cas.  207.  application.     Owens  v.  Kansas  City, 

4.  Prerious Examination. —  laShepard  etc.,  R.  Co.,  95  Mo.  169. 
V.  Missouri  Pac.  R.  Co.,  85  Mo.  629,  it  Examination  by  Plaintiffs  WitnoM. — 
was  held  that  an  application  that  a  In  Belt  Electric  Line  Co.  v,  Allen,  (Ky. 
female  plaintiff  be  required  to  submit  1898)  44  S.  W.  Rep.  89,  there  was  held 
to  a  physical  examination,  not  by  one  to  be  no  abuse  of  discretion  in  refusing 
skilled  surgeon,  but  by  at  least  Uiree,  an  examination,  it  appearing  that 
was  unreasonable,  it  appearing  that  after  the  refusal  the  defendant  cross- 
the  plaintiff  had  already  submitted  to  examined  the  medical  witness  for  the 
one  examination  and  again  offered  to  plaintiff,  who  at  the  defendant's  re- 
submit to  an  examination  by  eminent  quest,  the  plaintiff  consenting,  and  in 
and  reputable  surgeons  whose  compe-  company  with  counsel  on  both  sides 
tency  and  fairness  were  not  disputed  and  the  president  of  the  defendant 
and  whose  residences  were  convenient,  company,  retired  with  the  plaintiff,  ex- 
See  also  Chicago,  etc.,  R.  Co.  v.  Hoi-  amined  the  injured  limb,  and  was 
land,  122  111.  461;  Joliet  St.  R.  Co.  v.  cross-examined  in  relation  thereto  on 
Call,  42  111.  App.  41.  his  return  to  the  stand,  it  also  appear- 

Examination Boring  TriaL  —  In  South-  ing  that  there  was  no    real    dispute 

ern  Bell  Telephone  Co.  v.  Lynch,  95  about  the  injury  which  could  likely  be 

Ga.  529,  it  was  held  that  there  was  no  settled  by  further  examination. 
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right  to  a  physical  examination  is  absolute,  its  denial  will  con- 
stitute error;  but  where  there  is  a  discretion  lodged  in  the  tribu- 
nal to  which  application  is  made,  the  exercise  of  that  discretion 
will  not  be  interfered  with  unless  the  circumstances  present  such 
a  reasonably  clear  case  for  an  examination  under  the  rules  which 
have  been  stated  that  the  refusal  of  the  application  will  amount 
to  an  abuse  of  the  discretion  with  which  the  court  is  vested.* 

2.  The  Application  —  a.  Time  of  Making  —  AppUeation  Mut  b» 
Made  with  Diligence.  —  Where  the  time  within  which  the  application 
must  be  made  is  prescribed  neither  by  statute  nor  rule  of  court 
the  decisions  are  clearly  to  the  effect  that,  as  in  other  cases,  the 
application  should  be  made  with  due  diligence,  and  as  soon  as 
the  necessity  for  an  examination  becomes  apparent,*  so  that  the 
trial  will  not  be  unnecessarily  prolonged,  or  the  plaintiff  preju- 
diced in  establishing  his  case.* 

Application  Made  After  Commencement  of  Trial.  —  When  the  application 
is  made  at  the  trial,*  or  after  the  plaintiff  has  introduced  his  evi- 

1.  Sibley  v.  Smith,  46  Ark.  275;  Belt  arriving  at  its  df  termination,  its  dis- 

Electric  Line  Co.  v,  Allen,  (Ky.  1898)  cretion  in  declining  to  make  the  order 

44  S.  W.  Rep.  89;  Norton  v,  St.  Louis,  will  not  be  interfered  with.     FuUerton 

etc.,  R.  Cc,  40  Mo.  App.  643;  Owens  v,  v.  Fordyce,  121  Mo.  i. 

Kansas  City,  etc.,  R.  Co.,  95  Mo.  177;  8.  Atchison,  etc.,  R.  Co.  9.  Thul,  29 

O'Brien  v.  La  Crosse,  99  Wis.  421.  Kan.  466. 

Jurisdiction  of  Appellate  Conrt. — Where  After  Came  Set  for  TriaL  —  In  Kinney 

the  jurisdiction  of  the  appellate  court  v,  Springfield,  35  Mo.  App.  97,  there 

does  not  extend  to  review  matters  in-  was  held  to  have  been  no  abuse  of  dis- 

volving  the  exercise  of  discretion  by  cretion  in  refusing  an  application  two 

the  court  below,  it  will  refuse  to  enter-  days  after  the  day  when  the  cause  had 

tain  an  appeal  based  on  the  denial  of  a  been  set  for  trial  and  previous  to  the 

motion  for  a  further  physical  examina-  day  on  which  it  was  called  for  trial, 

tion.     Lawrence  v,  Samuels,  20  Misc.  Before  Commencement  of  Trial. — The 

Rep.  (N.  Y.  Supreme  Ct.)  278.  application    should  be   made    a  suffi- 

Presentation  of  Facts  to  Appellate  Conrt.  cient  time  before  the  commencement 
—  If  a  proper  case  for  granting  an  ap-  of  the  trial,  so  that  the  examination 
plication  for  a  physical  examination  is  may  be  deliberately  and  carefully 
clearly  made  and  is  refused,  the  appel-  made,  and  the  progress  of  the  trial  may 
late  court,  having  before  it  all  the  facts  not  be  interfered  with.  Southern  Kan- 
involved  in  the  determination  of  the  sas  R.  Co.  v,  Michaels,  57  Kan.  474. 
matter  in  the  court  below,  will  reverse  See  also  Chadron  v.  Glover,  43  Neb. 
for  error.  Alabama  G.  S.  R.  Co.  v,  732;  Stuart  v.  Havens,  17  Neb.  211. 
Hill,  90  Ala.  71.  8.  Miami,     etc.,     Turnpike    Co.    v. 

Presumption  as  te  C^nnds  of  Befnsal.  —  Baily.  37  Ohio  St.  104. 

The  refusal  of  the  court  to  order  such  Application  Pending  TriaL  —  The  re> 

an  examination  of  the  plaintiff  will  not  f  usal  to  direct  a  physical  examination 

be  presumed  to  have  been  made  on  the  pending    the    trial    is    not    erroneous 

ground  of  a  want  of  power  in  the  court  where  it  appears  that  no  request  to  that 

to  make  the  order,  but,  in  the  absence  effect  was  made  of  the  plaintiff,  prior 

of  any  showing  to  the  contrary,  on  the  to  the  trial,  nor  of  the  court  until  after 

ground  that  under  the  circumstances  the  close  of  the  plaintiff's  evidence,  at 

the    order    ought   not    to    have    been  which  time  it  was  impracticable  wiih- 

granted.     Miami,  etc..  Turnpike  Co.  v.  out  too  long  a  suspension  of  the  trial 

Bail) ,  37  Ohio  St.  104.  to  obtain  a  satisfactory  and  competent 

Beasons  for  Denial  Vot   Apparent   of  physician  by  whom  an  impartial  ex- 

Secord.  —  Where  there  may  be  reasons  amination  could  be  made.     Savannah, 

not  apparent  of  record  which  might  etc.,  R.  Co.  v.  Wainwright,  99  Ga.  255. 

have  influenced  the  court    below    in  4.  JoiietSt.  R.  Co.  z/.  Call,  42  III.  App. 
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dence  and  rested  his  case,  it  should  be  refused  ^  in  the  absence 
of  special  circumstances,  or  unless  some  good  reason  is  shown  for 
the  delay  in  making  the  application.' 

b.  What  Application  Should  Show  —  veemity  for  szamina- 

tion.  —  To  justify  the  action  of  the  court  in  granting  an  applica- 
tion for  an  examination  of  the  plaintiff  it  must  appear  that  an 
actual  necessity  exists  for  the  examination,  that  it  is  necessary 
to  a  proper  presentation  of  the  defense,  or  that  it  will  promote 
the  ends  of  justice.* 

41,  affirmed  143  111.  177,  in  which  case  plaintifif's   eyes,  the    plaintiff  testifies 

an  application  nnade  after  the  selection  concerning  his  injuries,  and  no  physi- 

of  the  jury  was  refused.  cian  or  surgeon  or  medical  expert  is 

After  ImpaneUng  Jury. —  InSchroeder  examined  as  a  witness,  the  plaintiff 
V.  Chicago,  etc.,  R.  Co.,  47  Iowa  375,  mav  be  required,  upon  a  proper  appli- 
wherein  the  appellate  court  reversed  cation  by  the  defendant,  to  submit  his 
the  action  of  the  court  below  in  over-  eyes  to  a  reasonable  and  proper  exam- 
ruling  an  application  for  a  physical  ination  by  some  competent  expert,  for 
examination,  upon  the  ground  that  the  the  purpose  of  ascertaining  the  nature, 
defendant  was  not  entitled  as  a  matter  extent,  and  permanency  of  his  injuries; 
of  right  to  the  order,  it  appeared  that  the  court  exercising  a  sound  judicial 
the  application  was  made  after  the  jury  discretion.  Atchison,  etc.,  R.  Co.  v. 
was  impaneled  and  before  the  Intro-  Thul,  29  Kan.  466. 
duction  of  testimony.  2.  Miami,    etc..     Turnpike     Co.    v. 

Boring  the  Trial.  —  An  application  for  Baily,  37  Ohio  St.  104:  Chicago,  etc., 

a  physical  examination   made  in   the  R.   co.    v,   Reith,   65   111.    App.   461; 

midst  of  the  trial  is  untimely.    Sioux  Galesburg  v,  Benedict,  22  111.  App.  114; 

City,  etc.,  R.  Co.  v,  Finlayson,  16  Neb.  Southern   Kansas  R.  Co.  v,  Michaels, 

578.  57  Kan.  474;  Fullerton  v.  Fordyce,  121 

In  Smith  v,  Spokane,  16  Wash.  403,  Mo.  i. 

wherein  an  order  for  a   physical  ex-  8.  Southern  Kansas  R.  Co.  v.  Mich- 

amination   was    refused,   it    appeared  aeis,  57  Kan.  474;    Belt  Electric  Line 

that  the  request  was  made  at  the  close  R.  Co.  v,  Allen,  (Ky.   1898)  44  S.  W. 

of  the  testimony  of  the  physician  who  Rep.  89;    Sidekum  v.  Wabash,  etc.,  R. 

gave  evidence  on  behalf  of  the  plaintiff,  Co.,  93  Mo.  400;    Sioux  City,  etc..  R. 

and   in   the   middle  of  the   trial,  and  Co.  v,  Finlayson,  16  Neb.  578;    Gulf, 

without    any    previous    notice  to  the  etc.,    R.   Co.   v.   Nelson.  5   Tex.   Civ. 

plaintiff.  App.  387;    International,  etc.,   R.  Co. 

Baqpiast  Addressed  to  PlaintiiPs  Coonsel.  t/.  Underwood,  64  Tex.  463. 

—  A  proposition  made  at  the  trial  to  The  Oeneiml  Doctrine.  —  In  Gulf,  etc., 

permit  the  plaintiff  to  be  subjected  to  R.   Co.  v,    Norfleet,  78  Tex.  321,  the 

the  examination  of  physicians  is  prop-  court    said:    **  If    there    be    cases  in 

erly  refused  by  the  plaintiff's  counsel,  which     the    court    should    take    the 

McSwyny  v.  Broadway,  etc.,  R.  Co.,  responsibility  of  declaring  who  should 

(Supreme  Ct.)  7  N.  Y.  Supp.  456.  be   witnesses  in  a  case,   and  appoint 

Contra.  —  In  an  action  for  personal  physicians  and  surgeons  with  a  view 

injuries  the  court  may,   in  a  proper  to  that  end,  this  should  never  be  done 

case,  at  the  trial  direct  the  plaintiff  to  unless  in  a  case  in  which  the  ends  of 

submit  to  a  personal  examination  by  justice  seem  Imperatively  to  demand 

physicians  on  behalf  of  the  defendant,  it." 

White  V,  Milwaukee  City  R.  Co.,  6j  Vo  Soffldent  Showing.  —  In  Galesburg 

Wis.  536,  18  Am.  &  Eng.  K.  Cas.  213.  v,  Benedict.  22  111.  App.  114,  there  was 

1.  Terre    Haute,    etc.,     R.    Co.    v,  held  to  be  no  error  in  refusing  an  ap- 

Brunker,    128    Ind.    542;    Bagley    v,  plication  for  a  physical  examination 

Mason,  60  Vt.  175;  Galesburg  t/.  Bene-  where  there  was  nothing  in  the  evi- 

dict,  22  111.  App.  114.  dence  or  in  the  circumstances  justify- 

AbeeneeofSzpertTeftiniony.  —  Where,  ing  an  examination  and  no  affidavit 
on  the  trial  of  an  action  for  damages  was  presented  to  show  that  the  plaintiff 
for  personal  injuries  of  a  permanent  as  was  feigning  an  injury  he  had  not  re- 
well  as    temporary  character   to    the  eel ved,  and  further  because  the  motion 
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B«ftisftl  of  BaqiiMt  to  Sabmlt  Yolm&tarilj  to  Ezaminatioii.  —  In  some  juris- 
dictions it  is  necessary,  or  at  least  it  is  suggested,  that  a  request 

of  the  plaintiff  to  submit  to  a  physical  examination  should  be 

was  made  while  the  case  was  on  trial,  .  motion,  the  court  may  presume  that 

and  the  plaintiff  had  introduced  all  his  the  defendant  had  other  evidence  as  to 

evidence.  the  same  facts  and  was  in  no  way  de- 

Proriooi   Xzamioatioii.  —  In    Peoria,  pendent  upon  the  results  of  the  exami- 

etc.,  R.  Co.  V,  Rice,  144  111.  227,  it  ap-  nation  soucrht  to  make  out  its  defense, 

peared  that  **  at  the  close  of  the  plain-  St.  Louis  Bridge  Co.  v.  Miller,  138  111. 

tiff's  evidence  in  chief,  counsel  for  the  465. 

defendant  requested  the  court  to  order  Tht  Court  May  Boqniro  a  BiU  of  Par- 
the  plaintiff  to  submit  to  an  examina-  tionlart  for  the  purpose  of  ascertaining 
tion,  by  four  physicians  named,  *  for  the  necessity  for  the  examination, 
the  purpose  of  ascertaining  whether  he  Lawrence  v.  Keim,  19  Phila.  (Pa.)  351, 
is  now  in  the  condition  to  which  he  45  Leg.  Int.  (Pa.)  4.34. 
testified,  that  is,  permanently  ruptured  Votioo  to  AdTtrso  Counsel.  —  In  St. 
upon  both  sides.*  "  The  motion  was  Louis  Bridge  Co.  z^.  Miller,  138  111.  465, 
unsupported  by  the  statement  of  the  the  affidavit  of  the  defendant's  attorney 
counsel,  affidavit,,  or  other  proof  that  on  the  application  stated  that  on  the 
the  examination  was  necessary  to  a  day  when  the  motion  was  filed  he  ad- 
full  and  fair  trial  of  the  case.  It  was  vised  one  of  the  attorneys  for  the  plain- 
held  that  the  motion,  although  denied  tiff  that  the  defendant  desired  to  have 
on  another  ground,  might  have  been  the  person  of  the  plaintiff  examined  by 
overruled  upon  the  ground  that  no  oc-  competent  medical  and  surgical  ex- 
casion  or  necessity  for  the  examination  perts  for  the  purpose  of  ascertaining 
was  shown,  especially  in  view  of  the  the  extent  of  the  injuries  complained 
fact  that  the  plaintiff  had  previously  of  in  the  plaintiff's  declaration,  and 
been  examined  by  the  principal  sur-  that  the  plaintiff's  attorneys  refused  to 
geon  of  the  defendant  at  his  request  allow  such  an  examination  without  an 
and  had  also  submitted  to  an  examina-  order  of  the  court.  It  was  held  that 
tion  by  two  physicians  of  the  defend-  the  affidavit  failed  to  present  a  proper 
ant's  selection  under  an  order  of  the  case  for  an  order.  The  court  said: 
court  made  at  a  former  term.  See  also  "Counsel  appear  to  have  labored 
Joliet  St.  R.  Co.  V.  Call,  42  111.  App.  41,  under  the  impression  that  their  right 
affirmed  143  III.  177.  to  require  the  plaintiff  to  submit  to  an 

A  Mere  Beqnast  of  Conniel  Boring  a  examination  by  physicians  was  practi- 

Sooond  Trial  of  the  cause  and  after  the  cally  coextensive  with   their  right  to 

plaintiff  had  rested  without  a  showing  compel  her  to  appear  and  testify  as  a 

of  any  belief  that  any  benefit  would  be  witness.    As  a  consequence,  no  proof 

derived  from  the  desired  examination  whatever  was  presented  showing  the 

is  properly  refused.   Terre  Haute,  etc.,  necessity  or  propriety  of  such  examina- 

R.  Co.  V.  Brunker,  128  Ind.  542.  tion,  or  that  the  ends  of  justice  would 

Soffldenoj — Fair  Intendment. —  Under  in  the  least  be  promoted  thereby.  U 
Code  Civ.  Pro.  N.  Y.,  §  873,  as  was  not  shown  that  the  defendant  had 
amended,  it  is  sufficient  if  it  appears  not  already  at  hand  abundant  testi- 
by  fair  intendment  that  the  examina-  mony  to  prove  the  nature  and  perma- 
tion  which  is  sought  is  necessary  to  nency  of  the  plaintiff's  injuries,  or  that 
enable  the  defendant's  experts  to  she  had  not  already  been  examined  by 
qualify  themselves  for  examination,  a  sufficient  number  of  competent  and 
and  for  that  reason  it  is  necessary  to  trustworthy  physicians  whose  testi- 
enable  the  defendant  to  prepare  for  mony  was  available,  or  that  her  in- 
trial.  Green  v.  Middlesex  R.  Co.,  24  juries  were  of  such  character  that  a 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  personal  examination  would  have  been 
272,  10  Misc.  Rep.  (N.  Y.)  473.  i  N.  Y.  likely  to  throw  any  light  upon  the 
Ann.  Cas.  167.  question  of  their  severity  or  probable 

Profnmption  as  to  Keoossity.  —  Where  permanency." 

no  proof  is  offered  showing  the  neces-  Stipulation  as  to  Booorery  from  Ii^jnrj. 

siiy  of  the  evidence  expected  to  be  de-  —  Where  a  partv  to  be  examined  states 

veloped  by  the  physical  examination,  in  opposition  to  the  application  that  he 

and  it  is  not  shown  that  the  defendant  has  fully  recovered  from  the  injuries 

would  be  prejudiced  by  a  denial  of  the  received   by  him  and  that  a  physical 
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made  and  that  upon  a  refusal  of  the  request  that  fact  should  be 
made  to  appear  upon  the  application  made  to  the  court.* 

Abftndoiuiimit  of  Applieation.  —  Where  the  court  refuses  an  applica- 
tion temporarily,  but  signifies  its  willingness  to  direct  an  exami- 
nation during  the  trial  if  it  appears  necessary,  and  there  is  no 
subsequent  application,  it  may  be  assumed  by  the  trial  court 
that  the  application  was  abandoned.* 

8p«eiileatioii  u  to  Wliat  wm  Bo  Shown.  —  To  enable  the  court  to 
which  application  is  made  to  judge  of  the  necessity  of  the  pro- 
posed examination  there  should  be  a  specification  of  the  matters 
expected  to  be  developed  by  the  examination,*  or  that  it  is 
necessary  to  ascertain  the  nature  and  extent  of  the  injuries.** 

examination  would  reveal  nothing  re-  How.  Pr.  (N.  Y.  Super.  Ct.)  534,  Van 

lating  thereto,  the  court  may  dispense  Hoesen,   J.,    said:    "It    is    not    now 

with  the  examination  upon  the  plain-  necessary  to  determine  whether  or  not 

tifiF*8  entering  into  a  stipulation  for  use  the  court  would  order  the  plaintiff  to 

on  the  trial  that  he  has  entirely  recov-  submit  himself  to  the  examination  of  a 

ered  from  the  injuries  referred  to  in  physician  that    the  defendant    might 

the  complaint  as  received   by  him  and  better  frame  his  answer,  for  no  appli- 

from  their  effect.     Sewell  v.  Butler,  16  cation   for  such  an  examination   has 

N.  Y.  A  pp.  Div.  77.  been  made;    but  if  the  defendant  will 

1.  Savannah,  etc.,   R.  Co.  t/.  Wain-  state  what  he  expects  to  show  by  the 

Wright,  99  Ga.  255;   Sioux  City,  etc.,  plaintiff,  and  if  it  appear  that  the  facts 

R.  Co.  V.  Finlayson,  16  Neb.  578;    In-  stated   would  tend   to   support  a  de- 

ternational,  etc.,  R.  Co.  v.  Underwood,  fense,  an  order  for  the  examination  of 

64  Tex.  463.  27  Am.  &  Eng.   R.  Cas.  the  plaintiff  by  the  defendant's  attor- 

240.  ney  will  be  made  before  answer.    The 

Where  Plaintiir Consents  teSzamination  affidavit  now  presented  is  so  vague  in 
Without  Order.  —  *'  If  there  be  cases  in  its  statements  that  I  am  at  a  loss  to 
which  the  court  should  take  the  discover  exactly  what  *  the  special 
responsibility  of  declaring  who  should  matters  of  defense  *  are,  which  the  de- 
be  witnesses  in  a  case,  and  appoint  fendant  wishes  to  examine  the  plaintiff 
physicians  and  surgeons  with  a  view  upon.  He  fails  to  specify  them.  I 
to  that  end,  this  should  never  be  done  think  this  application  should  be  dis- 
unless  in  a  case  in  which  the  ends  of  missed,  with  costs,  but  with  leave  to 
justice  seem  imperatively  to  demand  renew  it  on  other  papers.** 
it,  and  in  no  case  should  such  an  order  4.  Moses  v,  Newburgh  Electric  R. 
be  made  when  the  party  is  willing  to  be  Co.,  91  Hun  (N.  Y.)  278;  Demenstein  v. 
examined  by  competent  and  disinter-  Richardson,  2  Pa.  Dist.  Rep.  825,  34 
ested  men  without  such  an  order.**  W.  N.  C.  (Pa.)  295. 
Gulf,  etc.,  R.  Co.  V,  Norfleet,  78  Tex.  SnffleUnoyof  AAdaTit.  —  An  affidavit 
321.  stating  full^  the  nature  of  the  action 

In  the  Absence  of  Statate,  the  Plain-,  and  the  claim  of  the  plaintiff  as  to  the 

tiiPi  Consent  Is  Keoessary  to  authorize  injuries  received,  and  that  the  defend - 

the  court  to  order  him  to  submit  to  a  ant    is  ignorant    of    the    nature    and 

ghysical  examination.     Cole    v.    Fall  extent  of  the  injuries  complained  of, 

irook  Coal  Co.,  87  Hun  (N.  Y.)  584.  sufficiently  makes  it  appear  by  fair  in- 

8.  Sidekum  v.  Wabash,  etc.,  R.  Co.,  tendment  that  the  examination  which 

93  Mo.  400,  30  Am.  &  Eng.  R.  Cas.  640.  is  sought   is  necessary  to  enable  the 

8.  Terre    Haute,    etc.,     R.     Co.     v,  defendant  to  prepare  for  trial.     Green 

Brunker,   128  Ind.  542:    Schroeder  v.  v.  Middlesex  K.  Co.,  24  Civ.  Pro.  Rep. 

Chicago,  etc.,  R.  Co.,  47  Iowa  375.  (N.  Y.  Supreme  Ct.)  272,  10  Misc.  Rep. 

Specdal  Matters  of  DefSnise.  —  In  Shaw  (N.  Y.)  473,  i  N.  Y.  Ann.  Cas.  167. 
V,  Van  Rensselaer,  60  How.  Pr.  (N.  Y.        That  Defendant   Will  Use    Testimony 

C.  PI.)  143,  which  was  a  special  term  Proonred.  —  An  affidavit  on  an  applica- 

decision  of  the   New   York  Court  of  tion   under  the  Code  Civ.  Pro.  N.  Y., 

Common  Pleas,  made  in  1880,  and  evi-  $  873,  as  amended,  which  states  that  the 

denUy  in  view  of  Walsh  z/.  Say  re,  52  defendant  is  ignorant  of  the  nature  and 
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A^unot  to  Ordinary  Examination  of  AdTono  Party. —  In  New  York  the 
application  for  the  examination  is  regarded  as  an  adjunct  to  the 
ordinary  application  for  the  examination  of  an  adverse  party 
before  trial  as  to  which  a  statutory  right  previously  existed.* 

c.  Granting  or  Refusing.  —  It  is  proper  to  refuse  to  direct 
or  grant  an  order  for  the  physical  examination  of  a  party  where 
the  sense  of  delicacy  may  be  offended,  especially  when  the  party 
is  a  female,*  where  health  or  life  may  be  endangered,*  where  the 

extent  of  the  plaintiff's  injuries  is  suffi-  precisely  the  same  facts  as  are  required 

cient  without  a  further  allegation  that  for  an  oral  examination  of  a  party  be- 

the  defendant  intends  to  make  use  of  fore  trial,  but  an  affidavit  is  sufficient 

the  examination  on  the  trial.     Moses  if  it  fully  states  the  nature  of  the  ac- 

V.  Newburgh  Electric  R.  Co.,  91  Hun  tion;  the  claim  made  by  the  plaintiff 

(N.  Y.)  278.  as  to  the  injuries  received,  from  which 

In  Green  v,  Middlesex  R.  Co.,  24  it  appears  that  the  action  is  one  to  re- 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  cover  for  personal  injuries;  that  the 
272,  lo  Misc.  Rep.  (N.  Y.)  473,  i  N.  Y.  defendant  is  ignorant  of  the  nature  and 
Ann.  Cas.  167,  it  was  said:  **  The  rule  extent  of  the  injuries  complained  of; 
authorizing  a  physical  examination  in  and  that  by  fair  intendment  theexami- 
the  presence  of  two  physicians  has  ma-  nation  is  necessary  to  enable  the  de- 
terially  altered  the  kind  of  testimony  fendant's  experts  to  qualifv  themselves 
which  is  to  be  obtained  by  these  ex-  for  examination  and  for  tnat  reason  it 
aroinations.  Not  only  does  the  de-  is  necessary  to  enable  the  defendant  to 
fendant  procure  the  oral  examination  prepare  for  trial.  Green  v.  Middlesex 
of  the  plaintiff,  but  he  also  procuies  R.  Co.,  24  Civ.  Pro.  Rep.  (N.  Y.  Su- 
the  testimony  of  two  expert  witnesses,  preme  Ct.)  272,  lo  Misc.  Rep.  (N.  Y.) 
whom  he  has  the  right  to  swear  at  the  473,  i  Ann.  Cas.  167,  distinguishing 
trial.  This  testimony,  in  the  nature  Lyon  v,  Manhattan  R.  Co.,  142  N.  Y. 
of   things,  is  not  taken  down  by  the  298. 

referee,  and  therefore  is  not  to  be  read  8.  McGovern  v,  Hope,  (N.  J.  1899)  43 

upon  the  trial,  but  is  to  be  given  viva  Atl.   Rep.  830;    Smith  v.  Spokane,  16 

voce  in  the  presence  of  the  jury.     For  Wash.  403. 

this  reason,  when  the  defendant,  in  Contra.  —  The  fact  that  the  plaintiff 
asking  for  such  an  examination,  has  is  a  young  woman  of  nervous  tempera- 
stated  that  he  proposes  to  use  the  tes-  ment,  and  of  delicate  and  refined  feel- 
timony  thus  obtained  upon  the  trial  of  ings,  is  not  a  sufficient  cause  for 
the  action,  he  has  stated  all  that,  in  overruling  a  motion  for  a  physical 
the  nature  of  things,  can  be  required.*'  examination  of  her  person  by  physi- 

1.  Under  Code  Civ.  Pro.,  §  873,  as  cians,  where  it  appears  that  her  attend- 
amended  by  Laws  1893,  c.  721,  which  ing  physician  had  already  made 
provides  that  *'  in  every  action  to  re-  several  examinations,  and  that  no  ill 
cover  damages  for  personal  injuries,  consequences  would  result  from  the 
the  court  or  judge,  in  granting  an  proposed  examination.  Alabama  G. 
order  for  the  examination  of  the  plain-  S.  R.  Co.  v.  Hill,  90  Ala.  71,  44  Am.  & 
tiff  before  trial,  may,  if  the  defendant  Eng.  R.  Cas.  441. 
apply  therefor,  direct  that  the  plaintiff  8.  The  Beqvisito  Showing.  —  An  ex- 
submit  to  a  physical  examination,*'  amination  may  be  ordered  on  a  fair 
etc.,  an  order  for  the  physical  exami-  showing  that  the  ends  of  justice  re- 
nation  must  be  made  in  connection  quire  the  disclosure  or  more  certain 
with  or  as  a  part  of  an  order  for  an  ascertainment  of  facts  which  can  be 
oral  examination  of  the  plaintiff  before  brought  to  light  or  fully  illustrated 
trial  in  accordance  with  other  provi-  only  by  such  examination,  and  that  it 
sions  of  the  section.  Lyon  z/.  Manhat-  can  be  made  without  injury  to  the 
tan  R.  Co.,  7  Misc.  Rep.  (N.  Y.  C.  PI.)  plaintiff's  life  or  health  and  without 
401,  affirmed  142  N.  Y.  298.  See  in  the  infliction  of  serious  pain.  Belt 
general  article  Examination  OF  Parties  Electric  Line  Co.  v.  Allen,  (Ky.  1898) 
Before  Trial,  vol.  8.  p.  35.  44  S.  W.  Rep.  89. 

Soffleienoj.  —  It  is  not  necessary  that  Vie  of  Instnunentf.  —  A  further  ex- 

the  application  should  require  proof  of  amination  against  the  plaintiff's  con- 
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testimony  would  be  merely  cumulative,^  or  where  in  the  judg- 
ment of  the  court  the  examination  will  not  materially  aid  the 
jurors  in  arriving  at  their  determination.* 

8.  The  Order  —  By  Whom  ilAde.  —  Of  course,  a  valid  order  for  the 
examination  can  be  made  only  by  a  judge  or  court  having  the 
requisite  jurisdiction,*  but  invalidity  in  this  respect  may  be 
waived  by  the  party  whom  it  is  sought  to  examine.* 

Power  to  Diroot  and  Control  Szunination.  —  Respecting  the  power  of 
the  court  to  direct  and  control  the  examination  and  to  determine 
its  scope  and  extent  and  impose  such  restrictions  thereon  as  the 
circumstances  of  the  case  seem  to  require  there  appears  to  be  no 
doubt,  irrespective  of  whether  the  power  is  deemed  inherent  as 
existing  at  common  law  or  as  expressly  conferred  by  statute, 
excepting  of  course  that  in  the  latter  case  there  exists  a  positive 
inhibition  of  the  exercise  of  the  power  of  the  court  in  this  regard.* 

sent    is    properly     refused    where    it  bury«  41  Neb.  88i.     See  also  in  general 

appears  that  there  has  been  a  complete  article  Chambers  and  Vacation,  vol. 

examination  with  the  exception  of  the  4,  p.  336. 

introduction  into  her  person  of  an  in-        4.  Smn  WaiTod.  —  The   making  of 

strument,    which    introduction    might  an  invalid  order  for  a  physical  examin- 

endanger    her    life.      O'Brien    v.   La  ation  is  not  sufficient  ground  for  re- 

Crosse,  ^  Wis.  431.  versing  a  judgment  where  the  plaintiff 

1.  Smith  V,  Spokane,  16  Wash.  403;  has  acquiesced  therein  by  selecting  a 
O'Brien  v.  La  Crosse,  99  Wis.  431;  physician  to  act  as  a  member  of  such 
Philadelphia,  etc.,  R.  Co.  v.  State,  58  board  of  examiners,  by  submitting  to 
Md.  372,  10  Am.  &  Eng.  R.  Cas.  792.  an     examination     without     objecting 

Where  the  Eyldenoe  of  Experts  Is  Al-  thereto,  and  by  permitting  the  testi- 

TeadyAbundaat,  the  court  must  exercise  mony  of  said  physicians  to  be  given 

its  sound  discretion  in  compelling  or  without  raising  the  want  of  power  of 

refusing  the  examination;  and  its  ac-  the  judge  to  make  the  order.      EUs- 

tion   is  subject  to  review  in   case  of  worth  v,  Fairbury,  41  Neb.  881. 

abuse.     Sibley  v.  Smith,  46  Ark.  275.  5.  Southern     l(ansas     R.     Co.     v, 

IHsagreement    of    PhysleUni.  —  It    is  Michaels,  57  Kan.  474;  Atchison,  etc., 

error  to  refuse  to  order  a  physical  ex-  R.  Co.  v,  Thul,  29  Kan.  466;  Belt  Elec- 

amination  of  the  plaintiff  s  person  on  trie  Line  Co-  v.  Allen,  (Ky.  1808)  44 

the  ground  that  an  examination  has  S.  W.   Rep.  89.    See  also  O'Bnen  v, 

already  been   made  by  the  plaintiff's  La  Crosse,  99  Wis.  421. 

physician,  who  has  deposed  to  the  in-  Under  the  Kew  York  Code  of  CiTil  Pro- 

luries  complained  of,  where  the  opin-  eedure,  g  873,  the  physical  examination 

ions  and  conclusions  of  such  physician  is  to  be  had  '*  under  such  restrictions 

are  not  concurred  in  by  several  other  and   directions  as  to  the  court  shall 

reputable  surgeons.     Alabama  G.  S.  seem  proper."     Lawrence  v,  Samuels^ 

R.  Co.  V,  Hill,  90  Ala.  71,  44  Am.  &  20  Misc.    Rep.   (N.   Y.   Supreme   Ct.) 

Eng.  R.  Cas.  441.  278. 

2.  Smith  V,  Spokane,  16  Wash.  403.  Under  the  Vew  Jenej  Statate  (Pub. 
8.  At  Chambers.  —  In  an  action  for  a  Laws  1896,  p.  344),  the  court  will  so 

personal  injury  a  judge  of  the  District  control  the  proceedings  in  the  designa- 

Court  has  no  jurisdiction  at  chambers,  tion  of  physicians  and  surgeons,  and 

outside  of    the  county   in   which   the  with  respect  to  the  mode  in  which  the 

cause  is  pending,  to  make  an  order  re-  examination  shall  be  conducted,  as  to 

quiring  the  plaintiff  to  submit  his  body  give  both  parties  an  equal  opportunity 

to  a  personal  examination  by  a  board  of  having  qualified  witnesses  present  at 

of  physicians  appointed  by  the  judge  the  examination;  and  will  also  require, 

for  such  purpose,  no  power  in  that  re-  as  far  as  practicable,  the  examination 

gard  being  conferred  by  the  Consoli-  to  be  conducted  in  such  a    manner  as 

dated  Statutes,  gg  1057-1059,  defining  not  to  subject  the  plaintiff  to  any  un- 

such  jurisdiction.     Ellsworth  v.  Fair-  necessary  annoyance  or  exposure  of  her 
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ComplianM  with  Stetnte.  —  Where  the  mode  of  appearance,  the 
place  at  which,  or  the  person  before  whom  the  examination  is 
required  to  be  had  is  prescribed  by  statute,  there  must  be  a  com 
pliance  therewith,  and  an  order  which  fails  to  follow  the  statu- 
tory provision  in  these  respects  has  no  validity.*  This  is  likewise 
true  as  to  provisions  respecting  the  time  which  shall  elapse 
between  the  service  of  the  order  and  the  day  of  the  examina- 
tion,* as  well  as  requirements  that  the  time  of  the  service  of  the 
order  shall  be  contained  therein.* 

Mattan  Kot  BegnUtad  by  sutuu.  —  But  where  such  matters  are  not 

person.     McGovern   t'.   Hope,    (N.    J.  Appttranoa    befora    Court    at    Spaeial 

i8oq)42  All.  Rep.  830.  Tarm.  —  Ad  order  requiring  the  plain- 

wdar  Manldad  to  Bolt  Oireamttaaoii.  —  tiff's  attomej  to  produce  the  plaintiff 

The  court  is  not  bound  to  refuse  or  to  before  the  court  at  a  special  term  at  a 

grant  a  motion  for  a  physical  examina-  specified   time,   and   that  the  plaintiff 

don  to  the  full  extent  of  the  prayer,  but  then  and  there  submit  to  a 'physical 

may  mould  its  order  to  suit  the  circum-  examination  to  be  conducted  by  physi- 

stances  of  the  case.    Owens  v,  Kansas  cians   named    and  also  be  examined 

City,  etc.,  R.  Co.,  95  Mo.  169.  respecting  the  nature  and  extent  of  his 

Approyal  by  Court  of  Saatrietioiia  bj  injuries,  is  not  warranted  by  a  statute 

Batoaa.  —  Where  the  examination  is  to  (Code    Civ.    Pro.,    N.    Y.,   g  873,   as 

be  had  *'  under  such  restrictions  and  amended  by  Act  1893),  providing  that 

directions  as  to  the  court  or  judge  shall  the  order  must  require  the  party  or  per- 

seem  proper,"  and  the  order  of  refrr-  son  to  be  examined  to  appear  before 

ence  fails  to  contain  restrictions  as  to  the  judge,  or  before  a  referee  named, 

the  scope  of  the  examination,  the  ap-  for  the  purpose  of  taking  the  examina- 

proval  by  the  court  of  restrictions  placed  tion    at    a  time   and    place  specified, 

thereon  by  the  referee  is  in  eflfect  an  Bo  we  v.  Brunnbauer,  25  Civ.  Pro.  Rep. 

exercise  of  the  discretionary  power  of  (N.  Y.  Super.  Ct.)  56,  13   Misc.    Rep. 

the  court  as  if  such  restrictions  had  (N.  Y.)  631. 

been  contained  in  the   original  order  2.  Qrdar  imdar  Vaw  Tork  Statuta. — An 

for    the    examination.       Lawrence  v,  order  requiring  the  production  of  the 

Samuels,  30  Misc.  Rep.  (N.  Y.  Supreme  party  on  the  day  following  the  making 

Ct.)  278.  of  the    order  is   insufficient  under  a 

Froduotioii  of  Bpaoimaiii  of  Urine.  —  In  statute  requiring  that  not  more  than 

Cleveland,  etc.,  R.  Co.  t'.  Huddleston,  twenty  nor  less  than   five  days  shall 

(Ind.   1897)  46  N.   E.  Rep.  678,  subse-  intervene  between  the  granting  of  the 

quent  to  an  examination  of  the  plaintiff  order    and    the    examination     unless 

before  trial,  in  which  he  had  testified  special   circumstances    are  shown    in 

that  he  was  suffering  from  the  presence  the  moving  affidavit  and  recited  in  the 

of  albumen  and  sugar  in  his  urine  as  the  order,  wh«^re  nothing  is  stated  in  the 

result  of  the  injury  sustained,  the  plain-  moving  papers  showing  the  necessity 

tiff  was  required  to  **  produce  in  court  for  a  shorter  time  than  that  provided 

at  such  time  at  or  in  advance  of  the  by  the  statute  and  no  recital  whatever 

trial,  as  the  court  may  order,  specimens  is  made  in  the  order  relative  to  the 

of  his  urine,  that  it  may  be  examined  matter,    nor    any    suggestion    that    a 

and  analyzed  by  proper  experts  and  shorter  time   is   necessary.     Bowe  v, 

physicians."  Brunnbauer,  25  Civ.   Pro.  Rep.  (N.  Y. 

1.  Produotion  of  Party  by  Hit  Attomay.  Super.  Ct.)  56,  13  Misc.  Rep.  (N.  Y.)63i. 

—  An  order  under  Code  Civ.   Pro.   N.  8.  FaHura  to  Diraet  Sarrioa  of  Copy. — 

Ym   §   873*    which  commands   the  at-  Under   a  statute   which   requires  the 

torney  for  the  party  to  produce  him  for  order  for  a  physical  examination  to  di- 

an  examination  is  without  authority,  rect  the  time  of  the  service  of  a  copy 

the  sutute   providing  that  the   party  thereof ,  a  failure  of  the  order  to  contain 

must  be  required  to  appear,  etc.     Bowe  such  a  direction  invalidates  it.  Bowe  v, 

V.  Brunnbauer,  25  Civ.  Pro.  Rep.  (N.  Brunnbauer,  25  Civ.  Pro.  Rep.  (N.  Y. 

Y.  Super.  Ct.)  56. 13  Misc.  Rep.  (N.  Y.)  Super.  Ct.)  56,   13  Misc.  Rep.  (N.  Y.) 

631.  631. 
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the  subject  of  statutory  regulation  the  court  may  direct  that  the 
examination  be  had  in  court  or  elsewhere.* 

Olgeetioiii  to  Order,  eto.  —  Objections  to  the  granting  of  an  order, 
to  the  order  itself,  or  to  its  execution  must  be  interposed  in  a 
proper  manner.* 

Yaoation  of  Ordor.  —  An  order  improvidently  made  or  defective  as 
to  some  statutory  requirement  may  be  vacated  upon  a  proper 
showing,  but  the  application  to  vacate  or  set  it  aside  must  call 
attention  specifically  to  the  defects  relied  upon  by  the  moving 
party.* 

4.  Enforcement  of  Order.  —  Where  the  court  has  power  to  order 
or  direct  that  a  party  submit  to  an  examination  of  his  person,  it 
undoubtedly  has  the  power  to  enforce  such  an  order  by  proper 
action.  However,  what  will  be  deemed  proper  action  in  any 
given  case  cannot  be  stated  positively,  nor  further  than  that  the 
plaintiff  will  be  punished  for  his  refusal  by  a  denial  to  him  of 
rights  to  which  otherwise  he  would  be  entitled,*  or  by  instruc- 

1.  St.  Louis  Southwestern  R.  Co.  cr.  are  insufficient  to  justify  the  grranting 

Dobbins,  60  Ark.  481.  thereof."      Lawrence  v,  Samuels,   17 

Szaminatioii  at  FlaintiiPs  Homo.  —  In  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  559. 

St.  Louis  Southwestern   Co.   v.    Dob-  Failnro  to  Appoint  Fomalo  Phyddan. — 

bins,  60  Ark.  481,  there  was  held  to  be  A  female  plaintifif   is   not  entitled   to 

no  reversible  error  on  the  part  of  the  have  an  order  for  her  examination  va- 

trial  court  in  refusing  to  compel  the  ap-  cated  upon  the  ground  that  the  papers 

pearance  of  the  plaintiff  in  court  for  the  on  whicH  the  order  was  granted  were 

purpose  of  submitting  to  a  physical  ex-  insufficient,  where  the  only  defect  in 

amination  and  in  directing  that  the  ex-  the  order  is  the  failure  to  direct  that 

amination   take  place  at  his  home  in  the  examination  be  made  by  a  female 

the  presence  of  a  physician  of  his  own  physician,  to  which  the  plaintiff  has  a 

selection  and  medical  experts  selected  statutory  ri^ht,   and  where  the  order 

by  the  defendant.  can  be  modified  in  that  respect  upon 

8.  Argunont  of  CoQBfol  —  Denimoiation  her  application.  Lawrence  t^.  Samuels, 
of  Ordor.  — After  the  execution  of  an  16  Misc.  Rep.  (N.  Y.  City  Ct.)  501. 
order  without  opposition,  the  party  4.  Power  to  Enforce.  —  In  Philadel- 
affected  has  no  right  to  attack  it  by  phia,  etc.,  R.  Co.  v.  State,  58  Md.  372, 
an  appeal  to  the  jury;  hence  where,  10  Am.  &  Eitg.  R.  Cas.  792,  the  court 
without  opposition  or  protest,  the  de-  denying  its  authority  to  make  an  order 
fendant  procures  an  order  for  an  ex-  for  a  physical  examination,  said  that 
amination  of  the  party  injured  and  the  even  if  it  had  the  right  it  had  no  power 
examination  is  testified  to  by  the  ex-  to  enforce  such  an  order  when  made, 
amining  physicians,  it  is  ground  for  Bight  to  Xeftiie  to  Bnbmit.  —  Where 
reversal  that  the  plaintiff's  counsel  is  the  court,  upon  proper  cause  shown, 
permitted  against  objection  to  de-  orders  a  physical  examination  of  the 
nounce  the  order  of  the  court  and  its  plaintiff  beK)re  trial,  the  plaintiff  has 
procurement  by  (he  defendant  as  ille-  no  more  right  to  refuse  such  an  exam- 
gal  and  an  outrage.  Gulf,  etc.,  R.  Co.  ination  than  he  would  have  to  refuse 
V.  Butcher,  83  Tex.  309.  to  show  the  books  by  which  he  expects 

8.  Lawrence    v,    Samuels,   17  Misc.  to  make  out  a  claim.     Demenstein  v. 

Rep.  (N.  Y.  Supreme  Ct.)  559.  Richardson,  2  Pa.   Dist.   Rep.  825,  34 

InadTortenoe  —  ImaAcient  Applieation.  W.  N.  C.  (Pa.)  295. 

—  An  application  to  vacate  an  order  for  Dismisial  of  Suit  —  Treating  as  Pioved 

a  physical  examination  is  insufficient  if  Faots  Bought  to   Be   Establi&ed.  —  '*  If 

it  merely  asks  that  the  order  be  **  set  the  court  can  make  the  order,  it  will 

aside  upon  the  ground  that  the  same  have  no  difficulty  in  enforcing  it.     Not 

was    inadvertently  granted,   and    the  that  it  can  compel  the  party  to  submit 

papers  upon  which  the  same  was  based  to  a  personal  examination,  but  it  may 

496  Volume  XVI. 


Phyiloal  Examination.    PERSONAL  INJURIES.     Enforement  of  Order. 

tions  calling  the  attention  of  the  jury  to  the  fact  of  the  refusal  to 
submit  to  such  an  examination,  when  that  fact  has  been  proved.^ 

dismiss  a  plaintiff's  suit  for  a  persistent  made,  the  court  may  dismiss  the  action 

refusal  to  do  so;  or,  in  case  of  either  or  refuse  to  allow  the  plaintiff  to  give 

defendant  or  plaintiff,  treat  it  as  a  sup-  evidence    to     establish     the     injury, 

pression    of    testimony,   and    so    pre-  Miami,  etc..  Turnpike  Co.  r.  Baily,  37 

sent  the  matter  to  the  jury  as  to  make  Ohio  St.  104. 

the  refusal  equivalent  to  proof  of  1.  Abioneo  of  Proof  of  BofUaL — It  is 
the  fact  which  the  party  asking  such  error  to  instruct  the  jury  that  the  de- 
personal  examination  would  make  it  fendant  had  it  in  its  power  to  examine 
probable,  by  affidavit  or  otherwise,  the  the  actual  condition  of  the  plaintiff,  and 
examination  would  disclose.'*  Shep-  that  if  the  plaintiff  refused  to  permit 
ard  V.  Missouri  Pac.  R.  Co.,  85  Mo.  629.  an  examination,  the  defendant  might 

Contempt —  Striking   Allogationi    from  prove  it  on  the  trial,  where  no  evidence 

Complaint.  —  In   Schroeder  v,  Chicago,  of  any  such  request  and  refusal  was  in- 

eic,    R.  Co.,   47    Iowa    375,  the    ap-  troduced.       Beckwith    v.    New    York 

pellate    court,    answering    a    conten-  Cent.  R.  Co.,  64  Barb.  (N.  Y.)  299. 

tion  that  the  trial  court  would  have  Beftisal  to  Cha^e  that  FlaintifPs  Con* 

had  no  power  to  enforce  an  order  if  it  sent  Was  Keoessary  to  Examination.  — 

had  made  one,  said:   "  Its  power,  in  Where  the  plaintiff  has  refused  to  sub- 

our  judgment,  was  amply  sufficient  to  mit  to  a  physical  examination,  there  is 

coerce  obedience.     The  plaintiff  would  no  error  in  refusing  a  requested  charge 

have   been  ordered  by   the   court,    by  that  the  defendant  could  not  procure 

submitting  his  person  to  examination,  an  examination  without  the  plaintiff's 

to  permit  the  introduction  of  testimony  consent.     Brooks  v.  Rochester  R.  Co., 

in  the  case.     His  refusal  would  have  10  Misc.  Rep.  (N.  Y.  Supreme  Ci.)  88, 

been  an  impediment  to  the  administra-  j^rm^^  without  opinion  35  N.  Y.  Supp. 

tion  of  justice,  and  a  contempt  of  the  1104. 

court's    authority.      He  would    have  Bofmal  to  Initmot  as  to  Power  to  Com- 

been  subject  to  punishment  as  a  re-  pel  Examination.  —  In   Elfers  v.   VVool- 

cusant  witness  who  refused  to  answer  ley,    116    N.    Y.    294,    the    defendant 

.  proper  questions  propounded  to  him.  proved  upon  the  trial  that  the  plaintiff 

Should  such  recusancy  too  long  delay  was  asked  to  submit  to  a  medical  ex- 

the  court  or  prove  an  effective  obstruc-  amination  and  refused.     The  defend- 

tion  to  the  progress  of  the  case,  the  ant's  counsel  requested   the   court  to 

court  could   have    stricken   from   the  charge  that  there  was  no  method  by 

pleadings  all  the.  allegations  as  to  per-  which  the  defendant  could  compel  the 

manent  injury,  and   withdrawn  from  plaintiff  to  submit  to  such    examina- 

the  jury  that  part  of  the  case.     The  tion.    The  judge  replied  in  substance 

plaintiff,    by  voluntarily  withdrawing  that  he  believed  that  orders  for  an  ex- 

his  claim   for  such  injury,  would  have  amination    had    been    made    in   such 

been  relieved    from  the   necessity  of  cases,  and  he  did  not  think  it  necessary 

submitting    to    the  examination,  and  to  charge  directly  upon  it.     It  was  held 

proceedings    as    for   contempt  would  that  an  exception    to  the    refusal   to 

have  been  suspended."  charge  as  requested  was  unavailable; 

Beftuing  Trial.  —  Such  an  order  can  that  the  request  was  to  charge  an  ab- 
be enforced  by  refusing  to  try  the  case  stract  proposition  not  involved   in  or 
until   it  is  complied   with.      Hess  v,  necessary  for  the  determination  of  the 
Lake  Shore,  etc.,  R.  Co.,  7  Pa.  Co.  Ct.  case. 
Rep.  565.  Pretnmption  BaiMd  by  Boftisal.  —  In 

Befosal  Eyideneo  Against  PlaintifT.  —  Miami,  etc..  Turnpike  Co.  v.  Baily,  37 

If  the  plaintiff  refuses  to  submit  to  an  Ohio  St.  104,  it  was  held  that  it  was  not 

examination  in  pursuance  of  an  order  error  to  refuse  to  charge  the  jury  that 

to  that  effect,  and  the  court  permits  the  the  refusal  of  the  plaintiff,  *' at  any 

further  prosecution  of  the  suit,  the  fact  time  after  the  close  of  the  testimony  on 

of  the  refusal  will  be  evidence  against  his  behalf,"  to  allow  an  examination 

Kim.      Kinney  r.  Springfield,  35  Mo.  of  his  person  touching  the  injury,  by 

App.  97.  any  competent  physician  and  surgeon, 

SoftuMl  to  Allow  Eyidence  of  Iignrj.  —  afforded    a    presumption    against  the 

On  the  refusal  of  the  plaintiff  to  com-  claim  of  the  plaintiff  as  to  the  charac- 

ply   with  such   order,   when   properly  ter  and  extent  of  the  injury. 
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6.  Th«  Iztmiii^rt  —  itaibin  «f  MMmX  PriteriMu  —  Since  the 
object  of  the  examination  b  to  procure  the  best  possible  infor- 
mation as  to  the  nature,  extent,  and  probable  duration  of  the 
injuries  alleged  to  have  been  sustained,  it  follows  that  the  person 
appointed  to  make  the  examination  should  be  a  competent,  dis- 
interested member  of  the  medical  profession,^  to  be  s^eed.upon 
by  both  parties  to  the  controversy;  *  or  where  such  an  agree- 
ment cannot  be  had,  the  selection  should  be  made  by  the  court.' 

AppointaMAt  of  Ftmal«  FhTvldaa.  —  Although  there  are  no  direct 
authorities  on  the  point,  it  would  seem  that,  irrespective  of  stat- 
utes, where  the  party  to  be  examined  is  a  female,  a  female  medi- 
cal or  surgical  practitioner  should;  be  appointed,  if  practicable,  in 
preference  to  a  male.  In  New  York  a  female  plaintifiT  is  entitled 
to  an  examination  by  a  physician  or  surgeon  of  her  own  sex  as  a 
matter  of  right.^ 

XzAininMr  iMitaftcfia  to  PlaintUt  —  Ordinarily  a  person  should  not 
be  appointed  at  the  instance  of  the  adverse  party,  especially  if 
the  person  proposed  is  distasteful  or  obnoxious  to  the  party  to 
be  examined.* 

laCareiiM  from  StftuaL  —  In  Elfere  v.  City,  etc.,  R.,  Co.  v.  Finlayson,  i6  Neb. 

Woolley,  ii6  N.  Y.  294,  counsel  asked  578;   Stuart  v.  Havens,  17  Neb.  211; 

the  court  to  charge  that  the  jury  had  a  Missouri  Pac.  R.  Co.  v,  Johnson,  72 

right  to  infer  from  the  refusal  to  sub-  Tex.  qs,  37  Am.  &  Eng.  R.  Cas.  128; 

mit  to  the  examination  that  it  would  Houston,  etc.,  R.  Co.  v,  Berling,  14 

not  disclose  any  act  favorable  to  the  Tex.  Civ.  App.  544. 

ftlaintiff.  The  court  replied  that  the  It  Is  the  ProriiiM  sf  the  Ooort  to  de- 
urors  might  give  it  such  weight  as  termine  who  are  proper  experts  to 
they  thought  it  ought  to  have.  It  was  make  a  physical  examination.  Cleve 
held  that  the  charge  was  as  favorable  land,  etc.,  R.  Co.  v,  Huddleston,  (Ind. 
to  the  defendant  as  he  was  entitled  to,  1897)  46  N.  E.  Rep.  678. 
and  he  could  not  complain.  4.  Vew  Terk  —  VeMidty  of  Spedal 
1.  Savannah,  etc.,  R.  Co.  z'.  Wain-  AppUeatioiL  —  Where  by  a  statute  (Code 
Wright,  99  Ga.  255.  See  also  Rich-  Civ.  Pro.  N.  Y.,  §  873)  giving  the  right 
mond,  etc.,  R.  Co.  v,  Childress,  82  Ga.  to  a  physical  examination  it  is  pro- 
719,  41  Am.  &  Eng.  R.  Cas.  216.  vided  that  when  the  party  to  be  exam- 
One  Who  Has  Already  Tostifled  in  the  ined  is  a  female  she  shall  be  eodtled  to 
case  adversely  to  the  plaintiff  should  have  the  examination  made  by  a  phy- 
not  be  appointed.  Houston,  etc.,  R.  sician  of  her  sex,  the  person  to  be 
Co.  V.  Berling,  14  Tex.  Civ.  App.  544.  examined  is  entitled  as  a  matter  of 
Xffoet  of  Appointment.  —  A  physician  right  10  have  inserted  in  the  order  a 
appointed  to  make  a  physical  exam-  provision  that  a  female  physician  be 
ination  under  the  provisions  of  the  appointed,  without  making  any  special 
AVw  y<7ri  Code  is  an  officer  of  the  court  application  as  a  matter  of  favor  or 
subject  to  its  directions  and  orders,  pnvilege.  Lawrence  v,  Samuels,  17 
Lawrence  v,  Samuels,  20  Misc.  Rep.  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  559. 
(N.  Y.  Ciry  Ct.)  15.  Modilieation  of  Order  by  Keqdring 
8.  Sioux  City,  etc.,  R.  Co.  v.  Finlay-  Female  Physioian.  —  Where  such  an 
son,  16  Neb.  578;  Stuart  v.  Havens,  17  order  fails  to  provide  that  the  exami- 
Neb.  211;  Missouri  Pac.  R.  Co.  r.  John-  nation  shall  be  by  female  physicians 
son,  72  Tex.  95,  37  Am.  &  Eng.  R.  or  surgeons  it  is  not  void  for  that  rea- 
Cas.  128;  Houston,  etc.,  R.  Co.  v.  son,  but  may  be  modified  in  that  par- 
Berling,  14  Tex.  Civ.  App.  544.  ticnlar.       Lawrence     v.    Samuels,    16 

S.  Alabama  G.  S.  R.  Co.  r.  Hill,  93  Misc.  Rep.  (N.  Y.  City  Ct.)  501. 

Ala.  514:   Southern  Kansas  R.  Co.  t/.  6.  8nggostion     by    Befsndant.  —  The 

Michaels,  57  Kan.  474;  Atchison,  etc.,  fact  that  application  is  made  for  the 

R.  Co.  V,  Thul,  29  Kan.  466;  Sioux  examination  by  physicians  selected  by 
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6.  The  EzaminatioiL  —  While  the  examination  should  be  con- 
ducted as  far  as  possible  in  the  mode  prescribed  by  statute,  or, 
where  not  prescribed,  in  the  mode  best  suited  to  procure  the 
desired  information,  in  no  case  should  the  party  to  be  examined 
be  subjected  to  needless  annoyance  or  discomfort.* 

Testimony  on  Trial  as  to  Xzamination.  —  The  mode  of  conducting  the 
examination  may  be  shown  upon  the  trial,*  and  it  seem^  that  if 

the  adverse  party  is  sufficient  ground  plaint  which  requires  that  at  the  same 
for  refusing  it.  Smith  v.  Spokane,  i6  time  and  place  the  plaintiff  shall  sub- 
Wash.  403;  Alabama  G.  S.  R.  Co.  v.  mit  to  a  physical  examination  and  that 
Hill.  93  Ala.  514.  the  testimony  of  the  physician  relative 

Personal  ATordon  to  Examiner.  —  In  to  said  examination  shall  be  reduced 
Missouri  Pac.  R.  Co.  v,  Johnson,  72  to  writing  by  the  referee,  does  not  re 
Tex.  95,  the  court  made  an  order  for  quire  that  the  examination  by  the 
the  physical  examination  of  the  plain-  physician  shall  take  place  in  the  pres- 
liff,  and  the  defendant  presented  two  ence  of  the  referee  or  of  the  def end- 
physicians  to  make  the  examination,  ant*s  attorney,  but  only  that  a  private 
but  the  plaintiff  declined  to  be  exam-  examination  shall  be  had  and  that  sub- 
ined  by  one  of  them,  assigning  no  other  sequent  to  such  examination  the  physi- 
reason  except  his  personal  aversion  to  cian  shall  appear  before  the  referee 
that  person.  However,  he  expressed  and  testify  as  to  the  condition  in  which 
his  willingness  to  be  examined  by  any  the  plaintiff  was  then  found.  Bell  v. 
other  respectable  physician.  The  phy-  Litt,  (Supreme  Ct.)  42  N.  Y.  Supp.  112. 
sician  to  whcm  no  objection  was  made  As  to  the  Bight  of  the  Attorney  of  the 
declined  to  examine  the  plaintiff  alone.  Party  examined  to  appear  on  the  ex- 
and  the  facts  being  reported  to  the  amination  of  the  physician  before  the 
court  it  refused  to  compel  the  plaintiff  referee,  see  Lawrence  v.  Samuels,  90 
to  submit  to  an  examination  by  the  Misc.  Rep.  (N.  Y.  City  Ct.)  15. 
physician  objected  to.  The  appellate  Swearii^  Medioal  Xzaminer.  —  A  phy- 
court  said:  *'  The  court  did  not  err  in  sician  appointed  to  make  the  examina- 
refusing  to  compel  plaintiff  to  be  ex-  tion  under  the  provisions  of  the  New 
amined  by  the  one  physician  to  whom  York  Code  of  Civil  Procedure  should 
he  expressed  an  objection,  although  be  sworn.  Lawrence  v,  Samuels,  20 
this  objection  did  not  go  to  the  compe-  Misc.  Rep.  (N.  Y.  City  Ct.)  15. 
tency  or  integrity  of  the  physician  pro-  Provinoe  of  Examining  Physieiani.  — 
posed.  If  this  power  should  be  Physicians  appointed  under  Code  Civ. 
exercised  at  all,  it  should  be  by  the  Pro.  N.  Y.,  g  873,  which  contemplates 
appointment  by  the  court  of  one  or  an  examination  as  to  the  '*  nature  and 
more  disinterested  experts,  either  of  its  extent  *'  of  the  injuries,  may  ask  such 
own  selection  or  such  as  may  be  questions  as  in  their  opinion  are  neces- 
agreed  upon  by  both  parties.*'  sary  to  enable  them  to  ascertain  and 

Bnbseqnent  Examination  before  Jnry.  —  report  fully  upon  *'  the  nature  and  ex- 
It  is  not  error  for  the  court,  during  the  tent  of  the  injuries  complained  of  '*  in 
progress  of  a  trial,  to  refuse  to  order  a  the  complaint.  Wunsch  v.  Weber,  31 
plaintiff  who  sues  for  injuries  to  his  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  365. 
person  to  submit  to  an  examination  of  Preeenoe  of  Attorney  of  FemaJe  Party. — 
his  person  by  physicians  who  are  wit-  Where  the  statute  provides  that  the 
nesses  for  the  defendant,  in  the  absence  physical  examination  of  a  female  shall 
of  any  showing  whatever  that  justice  be  made  by  a  female  physician  or  sur- 
would  be  promoted  thereby,  and  espe-  geon,  neither  the  attorney  of  the  per- 
cially  so  when  the  plaintiff  submits  to  son  examined  nor  any  other  person 
an  examination  by  such  witnesses  in  has  the  right  to  be  present  or  take  part 
the  presence  of  the  jury.  Sioux  City,  in  the  examination.  Lawrence  v, 
etc.,  R.  Co.  V.  Finlayson,  16  Neb.  579.  Samuels,   20  Misc.    Rep.   (N.  Y.  City 

1.  See   McGovern   v.    Hope.   (N.    J.  Ct.)  15,  in  which  case  it  did  not  appear 

1899)  42  Atl.  Rep.  830.  who  objected  to  the  presence  of  the 

Condnot  ^  Examination  —  Who  May  Be  attorney  or  other  persons. 

Present.  —  An  order  for  an  examination  8.  Inqniry  at  Trial  as  to  Condnet  of 

before  a  referee  concerning  the  matters  Examination.  —  Where  medical  experts 

relevant  to  the  allegation  of  the  com-  are  ordered  by  the  court  to  examine  a 
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both  parties  decline  to  call  the  examining  physicians  at  the  trial 
the  court  in  its  discretion  may  do  so.* 

plaintiff,  and  such  experts  are  called  nesses  failed  to  make  proper  or  full 

and  questioned  by  the  defendant  as  to  examinations.      Laughhn    v.    Grand 

the  result  of  their  examination,   the  Rapids  St.   R.   Co.,  62  Mich.  220,  26 

plaintiff  may  ask  on  cross-examination  Am.  &i  Eng.  R.  Cas.  377. 

how  the  examination  was  conducted,  Inftmotion  bj  Plaintiff  of  Ezamlner'f 

and  what  questions  were  propounded  Taetimony.  —  Allowing     the      plaintiff 

to   him.     Louisville,   etc.,   R.   Co.    v.  after  the  defendant  has    rested,   and 

Falvey,  104  Ind.  409,  23  Am.  &  Eng.  over  his  objection,  to  introduce  as  wit- 

R.  Cas.  522.  nesses  a  committee  of  physicians  ap- 

Proof  if  Ontiideri  of  Mode  of  Szamina-  pointed  by  the  court  at  the  defendant's 

tion.  —  Physicians  who  were    present  request  to  examine  the  plaintiff's  in- 

at  the  examination,  on  behalf  of  the  juries  is  not  an  abuse  of  discretion  as 

plaintiff,  should  be  allowed  to  testify  to  the  order  of  admitting  testimony, 

to  the  particulars  in  which,  in   their  FuUerton  v.  Fordyce,  144  Mo.  519. 

opinion,  the  defendant's  medical  wit-  1.  Fullerton  v.  Fordyce,  144  Mo.  519. 
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By  Charlbs  H.  Strut. 

L  DinviTiov,  501. 
U  OiviBAL  HATirats,  501. 

1.  Classification^  501. 

2.  W?un  Used  in  a  Cause ^  502. 

3.  Petitions  and  Motions  Distinguished^  503. 

nL   TJBE  of  PXTITI0V8,  504. 

1.  In  General^  504. 

a.  To  Affect  a  Fund  in  Courty  504. 

b.  Administration  of  Trusts y  506. 

c.  For  Further  DirectionSy  co6. 

d.  Protection  and  Control  of  Officers  of  the  Courts  507. 

e.  Other  Uses,  C07. 

2.  As  Substitute  for  Billy  511. 

a.  Where  They  May,  Be  So  Usedy  511. 

b.  Where  a  Bill  Is  Necessary y  513. 

IT.   FOBM,  COVTEVT8,  SiGVATTTBE,  AVD  YEBIPIOATIOVi  515. 

1 .  Title  and  Address y  515. 

2.  ConientSy  515. 

3.  Signature y  516. 

4.  Verificationy  517. 

y.  Akevdmekt,  517. 
VI  Pabties  to  Petitiovs,  518. 

1.  In  General y  518. 

a.  Strangers  to  the  Suity  518. 

b.  Married  Womeny  InfantSy  and  Lunatics y  5i8» 

2.  Intervention  by  Petitiony  519. 

Tn.  FiLIKG  OF  PETITI0K8,  5 1 9. 

Tni  HOTICE  OF  PETITI0V8,  5 1 9. 

1.  In  General y  519. 

2.  Where  Process  Is  Essentialy  52a 

IX.  Heabiko,  520. 

1.  In  General y  520. 

2 .  On  Affidavits y  521. 

3.  Order  of  Hearing y  521. 

4.  Right  to  Answer^  521. 

X.  Costs  of  the  Applicatiov,  521. 

1.  In  General y  521. 

2.  Where  the  Petitioner  Does  Not  Appear y  522. 

3.  Appearance  by  Party  Having  No  Interest y  522. 
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CROSS-REFERENCES. 

As  to  Petitions  for  Particular  Purposes^  see  the  various  specific  titles, 

as  DIVORCE,  vol  7,  p.  49;  FORECLOSURE  OF  MORT 

GAGES,  vol.  9,  p.  84;  IN/UNCTIONS,  vol.  10,  p.  869,  etc. 

For  Petitions  under  Codes  of  Procedure,  see  article  COMPLAINTS 

AND  PETITIONS  IN  CODE  PLEADING,  vol.  4,  p.  587. 

Petitions  of  Intervention,  see  article  INTERVENTION,  vol. 

II,  p.  494. 
Petitions  for  a  Rehearing,  see  article  REHEARING. 
And  see  generally  articles  DECREES,  vol.  5,  p.  946 ;   JUDICIAL 
SALES,  vol.  12,  p.  2. 

L  Defihitiov.  —  A  petition  is  a  written  application  addressed 
to  the  court,  setting  forth  the  circumstances  on  which  it  is 
founded,  and  praying  the  court  to  make  some  order  or  give  some 
direction  in  relation  thereto.* 

U  Oevsbal  HATintB  —  1.  Claiiifioation  —  in  a  Cans*.  —  Petitions 
are  generally  for  things  which  are  matters  of  course,  or  concern- 
ing collateral  questions  which  arise  during  the  progress  of  a  cause 
in  court.* 

1.  Black's  L.  Diet.;  Bouv.  L.  Diet.;  269.  it  was  held  that  sinee  a  petition 

2  Dan.  Ch.  Pr.  1604;  Eustis  v.  Holmes,  was  merely  auxiliary  to  an  original 

48  Miss.  36.  ease,  the  federal  eourt  had  jurisdiction 

8.  Foscue    V,    Lyon,    55    Ala.    441;  irrespective  of  the  citizenship  of  the 

Sayre  v,  Elyton  Land  Co.,  73  Ala.  85;  parties  or  the  amount  in  controversy* 

Henderson  v.   Herrod,   23  Miss.  434;  its  jurisdiction  over  the  original  suit 

Cod  wise  v,  Gelston,  10  Johns.  (N.  Y.)  being  undisputed. 

507;  Lamb  v,  Ewing,  54  Fed.  Rep.  269.  Suit  Arising  Out  of  Assignment,  —  In 

Afttr  Bill  Filed.  —  As  a  general  rule  Cod  wise  v,  Geleston,  10  Johns.  (N.  Y.) 
a  petition  cannot  be  presented  in  a  521,  a  debtor  made  an  assignment  for 
cause  until  the  bill  has  been  filed,  the  benefit  of  his  creditor  G.,  who  had 
State  Bank  v,  Plainfield  First  Nat.  previously  obtained  a  judgment  for 
Bank,  34  N.  J.  Eq.  450.  But  this  rule  the  amount  of  the  debt.  In  a  suit  sub- 
may  be  disregarded  in  cases  of  great  sequently  brought  against  the  debtor 
emergency.  London  v.  Bolt,  5  Ves.  Jr.  by  other  creditors,  m  which  G.  was 
129.  joined  as  a  defendant,  he  petitioned  for 

Auxiliary  to  Main  Cause.  —  In  Mait-  the  payment  of  his  judgment  out  of  the 
land  V,  Gibson,  79  Fed.  Rep.  136,  a  bill  money  arising  from  a  sale  of  the  debt- 
having  been  filed  under  circumstances  or*s  real  estate,  on  which  the  judgment 
which  warranted  a  proceeding  by  pe-  was  a  lien.  The  question  involved 
tition,  the  court  said:  '*Why,  then,  being  collateral  to  the  original  suit,  it 
should  there  be  a  separate  proceeding?  was  held  that  the  application  was  prop- 
I  perceive  no  necessity  for  it,  and  the  erly  presented  in  the  form  of  a  petition, 
resort  to  a  formal  bill  seems  to  me  to  and  that  a  bill  was  not  necessary, 
be  clearly  at  variance  with  the  practice  Saenrity  for  Ootti.  —  A  tract  of  land 
which  prevails  in  all  other  cases  where  having  been  sold  by  decree  of  the 
a  merely  incidental  or  auxiliary  order  Court  of  Chancery,  the  master  who 
in  chancery  is  desired.  Consequently  made  the  sale  was  direct^  to  pay  the 
I  regard  the  present  bill  not  as  an  orig-  funds,  when  collected,  to  the  parties 
inal  bill  invoking  the  general  jurisdie-  entitled  thereto,  their  respective  in- 
tion  of  the  eourt  in  equity,  but  as  terests  having  been  ascertained  by  the 
an  ancillary  and  dependent  procedure,  decree.  Thereafter  the  parties  in- 
equivalent  in  effect  and  purpose  to  a  terested  in  the  funds  filed  a  petition  in 
petition  in  the  original  suit  itself  —  in-  the  cause,  stating  that  the  master  had 
cident  to  and  dependent  upon  it."  collected  a  large  portion,  if  not  all,  of 

And  in  Lamb  v.  Ewing,  54  Fed.  Rep.  the  funds,  but  had  never  accounted  for 
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In  %  Kattar  Hot  Conneeted  with  Pending  Suit.  —  Petitions  are  some- 
times used  to  obtain  relief  in  matters  not  connected  with  any 
pending  suit,  but  over  which  the  court  has  jurisdiction  by  virtue 
of  some  special  authority,  conferred  by  statute  or  otherwise.^ 

2.  When  Used  in  a  Cause.  —  When  petitions  are  used  in  a  pend- 
ing suit  they  should  not  present  new  claims  and  raise  new  issues 
not  involved  in  the  origfinal  suit,*  nor  should  they  be  used  in 
reference  to  matters  which  it  has  passed  beyond  the  power  of  the 
court  to  determine  ;  •  and  the  merits  of  the  original  controversy 
cannot  be  decided  on  such  an  application.** 

the  same.     The  court   dismissed   the  equitable  relief,  and  is  not  properly  a 

petition  on  the  ground  that  the  peti-  petition.     Mars  t/.  Conner,  9  S.  Car.  70. 

doners  had  not  given  security  for  the  8.  Marshall  v,   McPhillips,   79  Ala. 

prosecution   of  the  suit.      On   appeal  145;  Hill  r.  Richards,  11  Smed.  &  M. 

this  action  of  the  trial  court  was  re-  (Miss.)  194. 

versed  and  the  appellate  court  said:  Afttr   Adjournment   of  the    Term   at 

"  We  hold  that  the  petition  was  not  an  which  a  decree  has  been  rendered  a 

original  suit  commenced  in  court,  but  party  cannot  be  let  in  on  petition  to  file 

only  an  incidental  proceeding  in  the  and  prove  larger  claims  against  a  trust 

original  case  for  the  purpose  of  having  fund  than  have  been  allowed  under  a 

the  fund  paid  into  court  by  the  default-  reference  which  forms  the  basis  of  the 

ing  clerk,  that  the  orders  of  the  court  decree.       Marshall  v.   McPhillips,   79 

might  be  executed;  and  that  this  being  Ala.  145. 

so,  no  security  was  required."    Ex p.  After  Dismiieal  of  Bill.  —  Nor  can  one 

Yowell,  7  Heisk.(Tenn.)56i.     Further,  who  has  acted  as  receiver  in  a  suit  in 

as  to  security  for  costs,  see  infra^  X.  equity,  after  the  original  bill  has  been 

I.  In  General,  dismissed,  apply  by  petition  for  com- 

1.  Southern  Michigan  Nat.  Bank  v,  pensation  out  of  a  fund  realized  from 

Byles,  67  Mich.  296;  Hill  v,  Richards,  the  sale  of  property  which  he  held  as 

II   Smed.  &  M.    (Miss.)  194;    Living-  receiver.     Hill  v,  Richards,  11  Smed. 

ston's  Petition,  2  Abb.  Pr.  N.  S.  (N.  Y.  &  M.  (Miss.)  194. 

Ct.  App.)i.  After   Removal   to   Another  Conrt. — 

8.  Renfro  v,   Goetter,    78   Ala.   311;  After  a  suit  inequity  has  been  pending 

Richardson  v.  Keel,  9  Lea  (Tenn.)  74.  for    a    considerable    time,    testimony 

And  see  infra^  III.  2.  b.    Where  a  Bill  taken,  and  the  cause  set  for  hearing 

Is  N'ecessary,  and  transferred  to  the  Supreme  Court, 

In  Cowles  v,  Andrews,  39  Ala.  125,  the  defendant  can  not,  on  petition,  have 

where  a  petition  which  violated   this  the   cause   remanded    to  chancery   in 

rule   was    presented,    the  court  said:  order  to  present  grounds  of  defense  not 

**  This  is  not  the  case  of  an  ordinary  properly  or  sufficiently  set  forth  in  an- 

petition  for  some  order  or  direction  in  swer,  and  to  take  additional  testimony, 

a  pending  cause,  touching  the  rights  of  And  this  is  especially  true  where  the 

the  parties  thereto.     3  Dan.  Ch.  PI.  &  purpose  of  the  petition  is  to  introduce 

Pr.   1801.     It  presents  new  and  inde-  matter  which  is  properly  the  subject  of 

pendent  matters,  not  pertaining  to  the  a  cross-bill,  and  to  defeat  the  plaintiff's 

original  cause,  and    involves   the   in-  claim   bv   a  defense  which  is  largely 

terest  of  persons  not  parties  to  the  orig-  technical,  and  does  not  go  to  the  mer- 

inal   cause.     It  raises   new  questions  its  of  the  case.     Doggett  v,  Hogan,  5 

and  presents  new  claims,  unknown  to  Ired.  Eq.  (N.  Car.)  340. 

the  original  cause,  and  its  allegations  4.  Conrad  v.  MuUison,  24  N.  J.  Eq. 

should  be  regularly  presented  in  the  65;     Long    Branch,    etc.,    R.    Co.    v, 

form  of  a  bill.     Hays  t/.  Miles,  9  Gill  Sneden,  26  N.  J.  Eq.  539;  Mott  v,  Bux- 

&  J.  (Md.)  193."  ton,  7  Ves.  Jr.  201. 

Although  a  Proceeding  It  Vominally  Sx  Where  the  petitioner's  claim  to  an 

Parte,   and   is  styled  a  petition  in  the  interest  in  the  cause  is  not  only  denied 

cause,  yet  if  it  affects  new  parties  and  by  the  adverse  party,  but  it  also  ap- 

seeks  new  and  different  relief  from  that  pears   that  the  same  claim   has  been 

sought  in  the  original  suit  it  becomes  passed  upon  adversely  in  other  litJga- 

in  reality  an    independent  action  for  tion  upon  the  same  subject-matter,  the 
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3.  Petition!  and  Kotioni  Diftingniahed.  —  Petitions  resemble 
motions  in  that  both  are  forms  of  interlocutory  application,  but 
petitions  are  presented  in  writing,  while  motions  may  be  made 
viva  voce.^ 

WlMn  %  Petitioii  It  Preforabla.  —  On  account  of  this  resemblance  it 
is  sometimes  difficult  to  determine  whether  the  relief  desired  in 
a  given  case  should  be  sought  by  motion  or  by  petition,*  but,  a 
petition  is  generally  necessary  to  procure  the  payment  of  money 
out  of  court,*  and  the  same  is  true  wherever  the  facts  to  be  stated 
in  the  application  are  numerous  or  complicated,^  or  where  the 

court  will  not  determine  the  merits  of  where  the  order  which  is  to  be  made 

the  controversy  upon  petition.     Con-  upon  the  motion  arises  out  of  recent 

rad  r.  Mullison,  24  N.  J.  Eq.  65.  proceedings,  concerning  which  there  is 

On  a  P«titioii  for  Dtliyery  of  Deeds  to  no  doubt.     For,  as  the  adverse  party 

the  appointee  of  one  of  the  parties  to  a  knows  nothing  but  by  the  notice,  con% 

suit,  the  court  will  not  determine  in  taining  only  the  name  of  the  cause  and 

whom  is  the  right  to  make  such  ap-  what  is  prayed  of  the  court,  the  pro- 

pointment.     Mott  v,  Buxton,  7  Ves.  Jr.  ceedings  ought  to  be  recent  and  notori- 

201.  ous;  so  as  that  the  adverse  party  may 

Bight  to  Poiieision  of  Property.  —  At  be  supposed  to  be  perfectly  conusant 
the  termination  of  a  receivership,  prop-  of  all  the  steps  and  proceedings  in  the 
erty  which  has  passed  into  the  hands  cause,  as  much  as  if  at  a  greater  ex- 
of  the  receiver  will  be  returned  to  the  pense  they  were  recited  in  a  petition.'* 
person  who  was  in  possession  when  In  Prooeedingi  to  Seeoind  or  Amend  an 
the  receiver  was  appointed,  unless  Interloentory Decree  where,  according  to 
some  third  party  can  show  a  superior  the  practice  of  the  court,  the  relief  de- 
title  which  IS  free  from  all  contest-  sired  may  be  granted  as  a  matter  of 
ability;  and  the  right  of  possession  be-  course  and  without  hearing,  a  motion 
tween  two  claimants  of  such  property  Is  proper;  but  if  the  rights  of  other 
cannot  be  decided  on  petition.  Long  parties  are  affected  a  petition  should 
Branch,  etc.,  R.  Co.  v,  Sneden,  26  N.  be  presented,  in  order  to  notify  them 
J.  Eq.  539.  of  the  grounds  on  which  the  applica- 

1.  A  petition,  in  common  phrase,  is  tion  is  based,  and  to  enable  them  to 

a    request    in    writing,    and  in  legal  show  cause  against  the  same,  and  if 

language  describes  an  application  to  a  necessary  adduce  evidence  in  opposi- 

court  in  writing,  in  contradistinction  to  tion.     Edney  v,  Edney,  81  N.  Car.  i. 

a  motion,   which  may  be  made  viva  3.  Exf,  Yowell,  7  Heisk.  (Tenn.)  561, 

voce.     Shaft  v.    Phoenix   Mut.  L.  Ins.  In  Shipbrooke  v,  Hinchingbrook,  13 

Co.,  67  N.  Y.  544;  Bergen  v,  Jones,  4  Ves.   Jr.   387,   it  was  said   that  Lord 

Met.  (Mass.)  371;  State  Bank  v.  Plain-  Eldon  would  not  allow   money   to  be 

field  First  Nat.  Bank,  34  N.  J.  Eq.  450.  paid  out  of  court  upon  motion;  but  in 

And  it  has  also  been  said  that  a  petition  a  later  case,  Heathcote  v.  Edwards,  i 

is  nothing  more  than  a  motion  in  writ-  Jac.  504,  Lord  Eldon  said:  '*  Ever  since 

ing.     Trotter  v,  Heckscher,  41   N.  J.  I  remember  the  court,  the  practice  has 

Eq.  481.  been,  when  a  motion  is  made  to  have 

8.  Hill  V.  Richards,  11  Smed.  &  M.  money  out  of  court,  and  the  title  to  it 

<Miss.)  194:    Shipbrooke  r.   Hinching-  depends  on  any  complicated  circum- 

brook,  13  Ves.  Jr.  387,  wherein  Lord  stances,  to  direct  that  a  petition  should 

Chancellor  Erskine  said:    "  I  do  not  be  presented,  but  that  is  not  necessary 

find  that  there  are  any  precise  or  posi-  where  the  court  sees  that  the  title  to  it 

tive  boundaries  between  motions  and  is  clear."     In  Oliver  v.  Burt,  i  Beav. 

petitions,  as  they  are  to  be  applied  to  583,  it  was  held  that  a  petition  was  the 

carry  Into  effect  decrees  and  orders,  proper  method  to  procure  the  payment 

so  as  to  exclude  all  discretion  in  the  of  money  out  of  court,  and  that  it  was 

court  to  grant  or  to  refuse  them,  accord-  only  in  a  very  clear  case  that  it  could 

ing  to  circumstances.     But,  generally  be  done  by  motion;  and  In  Garratt  v. 

speaking,  motions  which  have  for  their  Niblock,  5  Beav.  143,  payment  out  of 

object  to  give  effect  to  decrees  and  court  upon  motion  was  refused, 

orders    should    be   confined    to  cases  4.  Hill  v.  Richards,  11  Smed.  &  M. 
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relief  desired  is  in  the  nature  of  a  decree  or  decretal  order.^ 

lU  TJts  OF  PiTiTion  — 1.  In  Oeneral— ^.  To  Affect  k 
Fund  in  Court.  —  As  a  general  rule,  a  petition  is  the  proper 
course  to  reach  a  fund  in  chancery  where  no  parties  are  brought 
in  other  than  those  who  are  or  should  have  been  parties  to  the 

original  suit.*    Thus  where  a  judgment  sale  has  been  declared 

(Miss.)  194;  Jones  v,  Roberts,  12  Sim.  Md.  i,  citing  Fen  wick  v.  Laughlin,  i 

189.  Bland  (Md.)  474. 

nliQt>iys^  Tniitat — Motton  orPsti-  By  Adainiitrator  of  %  BistrilmtM  ift 

Uon. —  In  Hokomb  V.  Coryell,  12  N.  J.  OhaiiMiry.  —  Where   an  auditor  in  his 

Eq.  289,  a  bill  was  filed  on  behalf  of  an  report  has  assigned  a  certain  sum  of 

infant  plaintiff  to  compel  the  trustees  money  to  one  of  the  parties  interested 

under  a  will  to  account  for  the  estate  In  a  suit  in  equity,  and  the  report  is 

of  the  testator  and  for  the  execution  of  confirmed  by  the  chancellor,  the  ad- 

their  trusL    After  the  case  had  pro-  roinistrator  of  such  party  in  interest, 

gressed  to  the  takingof  the  account  be-  seeking  to  enforce  the  payment  of  the 

fore  the  master  and  a  decision  upon  money,  should  proceed  by  petition  and 

exceptions  taken  by  the  defendant  to  not  by  bill.     Frieze  v,  Glenn,  2  Md. 

the  master's  report,  a  motion  was  made  Ch.  361. 

by  the  plaintiff  to  change  the  trustees  lafsrosment  of  WU^s  Iqidty  to  a  8oi* 

and  appoint  a  receiver,  or  to  compel  tlooMat.  —  Where  an  assignee  attempts 

the  trustees  to  give  security  for  the  to  draw  out  from  court  a  fund  which  is 

faithful  disposition  of  the  trust  funds  subject  to  a  wife's  equity  to  a  settle- 

at  their  disposal.    The  chancellor  said  ment,  she  may  present  a  petition  to  the 

that  the  proper  practice   would  have  court  praying  that  a  suitable  provision 

been  to  have  presented  this  matter  by  be  made  for  her  out  of  her  share  in  the 

petition,  so  that  the  grounds  on  which  fund.     Duvall  v.  Farmers*  Bank,  4  Gill 

the  application  was  made  would  have  &  J.  (Md.)  282. 

assumed  a  more  definite  and  prominent  lalorooment  of  Attonit3r*s  Lion.  -^  Cer- 

shape  before  the  court  as  a  matter  of  tain  parlies  being  interested  in  the  dis> 

record,  but  that  this  departure  from  the  tribution  of  a  fund  in  equity,  and  a 

proper  practice  was  not  so  material  in  contest  having  arisen  as  to  the  mode  of 

this  particular  case,  in  consecjuence  of  distribution,  A.  was  employed  by  the 

the  former  proceedings,   which  were  parties  interested  to  conduct  and  man- 

before  the  court,  being  the  groundwork  age  the  suit  on  their  behalf.     It  waa 

of  the  motion,  and  as  no  objection  was  agreed  that  he  should  be  paid  for  his 

made  on  the  argument  to  the  form  of  services  out  of  the  money  distributed 

presenting  the  question  the  motion  was  to  his  clients,  af  the  same  should  be- 

granted.  come  due  and  payable  to  them.     Pay- 

1.  Foscue  V,  Lyon,  55  Ala.  441 ;  Win-  ment  being  refused,  A.  filed  a  petition 

ter  V,  Innes,  4  Myl.  &  C.  loi.  in  the  cause  praying  that  a  reasonable 

8.  Hays  v.   Miles,  9  Gill  &  J.  (Md.)  compensation  might  be  ascertained  by^ 

193;  Duvall  V.  Farmers'  Bank,  4  Gill  the  auditor  and  paid  to  him  out  of  ihe 

&J.  (Md.)282;  ^jr  ^  Yowell,  7  Heisk.  funds  in  court.     It  was  held  that  he 

(Tenn.)  561;    Boggs  v.  Com..  76  Va.  might  have  relief  on  petition  and  that 

989.     And  see  Cox  v,  Roome,  36  N.  J.  a  bill  was  not  necessary.     Wingert  r. 

Eq.  317.  Gordon,  66  Md.  106. 

By  Creditor  of  Booodont.  —  Thus,  where  In  a  Forooloioro  Suit,  where  a  fund 
a  deceased  debtor's  real  estate  has  been  remains  in  court  for  distribution,  and 
decreed  to  be  sold  for  the  payment  of  the  report  of  a  register  appointed  to  re- 
debts,  or  for  partition,  a  creditor,  the  ceive  proof  of  all  claims  discloses  the 
personal  estate  being  exhausted,  may  fact  that  the  claims  belong  to  different 
come  in  by  petition,  and  upon  proof  classes,  the  chancellor  must  of  neces- 
under  an  order  nisi  have  his  claim  paid  sity  determine  the  order  in  which  they 
out  of  the  proceeds  of  the  sale.  The  shall  be  paid.  A  petition  is  not  neces- 
fund  being  in  court  subject  to  its  order,  sary  for  that  purpose,  but  it  may  be  re- 
and  all  parties  interested  in  resisting  sorted  to  if  the  parties  deem  it  proper; 
ay  ment  being  before  the  court,  a  bill  and  if  one  class  of  creditors  assert  their 
s  not  necessary.    Grifllth  v.  Parks,  32  right  to  priority  by  petition,  the  chan- 
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void  the  purchaser  may  resort  to  this  remedy  to  procure  repay- 
ment of  the  purchase  money.  ^ 

ly  A  mnmgm.  —  In  some  jurisdictions  a  petition  mav  be  filed  for 
this  purpose  by  a  stranger  to  the  original  suit  who  has,  pendente 
lite,  acquired  a  lien  upon  the  fund,*  or  who  is  a  creditor  of  one  of 
the  parties  entitled  to  a  distributive  share  thereof.* 

la  a«  Haait  of  %  Itotivic  may  be  reached  in  O*  same  manner.'* 


ceDor  may  act  upon  luch  petition  with*  of  the  decedent's  heira  may  petition  for 

oat  notice.    Colt  v,  Baroet,  64  Ala.  108.  payment  of  his  debt  oat  of  his  debtor's 

L  Lamb  v.  Ewing,  54  Fed.  Rep.  260.  share  of  the  proceeds.     Hays  v.  Miles, 

1  Hauh  V.  Van  Dervoort,  54  N.  J.  9  Gill  &  J.  (Md.)  193. 

Eo.  511.  And  in  another  case  where  the  same 

In  a  suit  for  the  sale  of  land  to  satisfy  oaestion  was  involved  the  court  said : 

tieos  upon  it,  there  was  an  order  for  an  *'  It  cannot  at  this  day  be  questioned 

accoont  of  the  liens  and  their  priorities,  but  that  creditors  may,  by  way  of  peti-  - 

which  account  was  returned,  arranging  tion,  instead  of  pursuing  the  accuse 

the   debts    in  a  number  of  different  tomed  course  of  an  original  bill,  affect 

classes,  of  which  the  second,  third,  and  funds  situated  as  are  these;*'  but  it 

tbirteeoth  classes  were  reported  to  be  was  also  held  that  the  petitioners  must 

due  to  S.    The  report  was  confirmed,  show  ''either  that  no  personal  fund  ex- 

and  there  was  a  decree  for  the  sale  of  isted  applicable  to  the  extinguishment 

the  land,  whi  h  was  accordingly  sold  of  their  claims,  or  that  they  are  Insuffi- 

to  J.    Thereafter  T.  filed  a  petition  in  cient  for  that  purpose,  and  must  in  ad- 

the  cause  claiming  that  the  debts  men-  dltion    establish    their   claims  in  the 

tiooed  in  said  second,  third,  and  thir-  customary  method.*'    Baluell  v.  Foss, 

teeath  classes  were  his,  acquired  from  i  Har.  ft  G.  (Md.)  504. 

S.  pendenie  Bu^  and  praying  that  the  What  OrtdHor  Must  Ihsw.  —  A  creditor 

recdver  might  be  required   to  report  of  a  distributee  in  chancery  who  thus 

how  much  of  the  purchase  money  he  claims  a  part  of  the  fund  by  petition 

had  received,  and  what  he  had  done  must  show  that  he  is  without  remedy 

with  it,  and  if  the  receiver  had  not  been  at  law,  or  that  he  has  some  Hen  or  title 

paid,  that  the  land  might  be  resold.     It  to  the  fund  which  it  is  the  duty  of  the 

was  held  that  the  facts  above  stated  court  of  equity  to  enforce.    Clagett  v. 

were  properly  presented  10  the  court  by  Worthington,  3  Gill  (Md.)  83. 

petition,  that  a  bill  was  not  necessary.  Whsrs  Bistzmtse  Has  Asslyisd  HIb 

aod  that   the  purchaser  need  not  be  ttars.  —  Where  a  distributee  of  a  fund 

made  a  party  to  the  petition  or  re-  in  court  has  assigned  his  share  in  the 

qoiriMl  to  Answer.    Thornton  r.  Fair-  fund,  a  creditor  of  the  assignee  cannot 

&X,  99  GratL  (Va.)  676.  file  a  petition  in  the  cause  asking  the 

A  persoa   who  becomes  an  assignee  court  to  retain  the  fond,  so  that  be  may 

femdtnu  iiU€>i  a  fund  in  chancery  must  bring  in  other  creditors  and  test  the 

present  his  claim  by  petition,  and  estab-  validity  of  the  assignment.    Mattingly 

fish  hb  title  by  legal  and  competent  r.  Grimes,  48  Md.  102. 

evidence,  before  he  can  claim  an  order  la  Hew  Imwtf  it  has  been  held  that 

securing  him  the  benefit  of  the  assign-  a  stranger  to  a  suit  who  is  a  creditor  oC 

■lent.     Brown  v,  Thomas,  46  Md.  636.  one  of  the  parties  thereto  cannot  file  a 

Bal  la  Vaw  Tstk  it  was  held,  under  petition  to  procure  payment  of  his  debt 

the    old     chancery    practice,    that    a  out  of  funds  paid  into  court  in  the 

ftfanger  to  a  suit  who  claims  a  lien  ac-  cause.     Not  being  a  party  to  the  suit* 

inired  pendtnU  Hu  upon  monevs  pay-  he  must  proceed  by  bill,  and  cannot 

able  to  the   complainant  in  the  suit  have  relief  upon  petition.     Esterbrook 

cannot  enforce  his  claim  by  petition;  Steel  Pen  Mfg.  Co.  r.  Ahem,  31  N.  J. 

be  most  reaort  to  a  bill.     Evans  r.  Eq.  3. 

Ellit,  5  Den.  (N.  Y.)  640.  4.  Where  a  stockholder  of  a  corpora- 

t.  Thus,  where  a  fund  arising  from  tlon  has  a  lien  upon  property  of  the  cor- 

tbe  sale  of  real  esute  is  brought  into  poration   for  unpaid    dividends,  such 

chaocery  for   distribution  among  the  lien  follows  the  property  in  the  hands 

heirs  and  legal  represenutlves  of  the  of  a  receiver  of  the  corporation,  and 

party  whodinl  seised,  a  creditor  of  one  the  stockholder  may  enforce  his  claim 
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b.  Administration  of  Trusts,  —  Proceedings  in  regard  to 
the  administration  of  a  trust  must  be  commenced  by  bill,  and  not 
by  petition,*  but  after  the  filing  of  a  bill  certain  incidental  ques- 
tions which  arise  may  be  determined  on  petition.  Thus  a  trustee 
may  be  compelled  to  pay  money  to  a  party  entitled  thereto 
under  an  auditor's  report  which  has  been  finally  ratified.* 

c.  For  Further  Directions.  —  Likewise  where  a  decree 
reserves  further  directions,  a  subsequent  application  to  the  court 
for  further  directions  may  be  by  petition,*  except  in  the  case  of  a 
trustee,  where  it  seems  that  a  bill  is  necessary.^ 

upon  the  property  by  means  of  a  peti-  was  no  allegation  or  proof  of  assets  of 
tion,  provided  it  is  clear  that  the  rights  the  trustee  in  the  hands  of  his  execu- 
of  all  parties  can  be  protected  in  that  tor,  the  heirs  were  allowed  to  amend 
form  of  proceeding.  Matter  of  Le-  their  petition,  for  the  purpose  of  hav- 
Blanc,  4  Abb.  N.  Cas.  (N.  Y.  Supreme  ing  the  trustee's  estate  administered  in 
Ct.)  221.  the  chancery  court.  It  was  held  that  a 
Bat  Where  Several  Creditors  Are  In-  petition  was  the  proper  form  of  pro- 
terested  in  the  fund  the  rights  of  one  of  ceeding  by  which  to  reach  the  funds  in 
them  should  not  be  decided  upon  an  ex  the  hands  of  the  executor.  Dent  v, 
parte  petition  without  notice  to  the  Maddox,  4  Md.  522. 
others.  And  where  a  summary  pro-  Appointment  of  Tniftot  on  Petition. — 
ceeding  has  been  commenced  and  is  In  Georgia  it  has  been  held  that  a 
pending  before  a  vice-chancellor,  who  trustee  may  be  appointed  on  petition 
has  thus  obtained  jurisdiction  of  the-  in  cases  where  all  the  parties  in  inter- 
cause,  the  chancellor  will  not  entertain  est  are  represented  and  consenting, 
an  original  petition  in  relation  to  the  and  where  there  is  no  question  of  fact 
same  matter.  Matter  of  Globe  Ins.  in  dispute.  This  power  was  implied 
Co.,  6  Paige  (N.  Y.  102.  in  the  provisions  of  section  53  of  the 

1.  See  infra^  III.  2.  b.  Where  a  Bill  Judiciary  Act  of  1799,  and  the  practice 
Is  Necessary.  is  further  sanctioned  by  virtue  of  the 

2.  HoJcomb  v,  Coryell,  12  N.  J.  Eq.  Act  of  Feb.  20,  1854,  entitled  **  An  Act 
289;  Thruston  v.  Devecmon,  30  Md.  to  authorize  the  judges  of  the  Superior 
210.  Courts,  as  chancellors,  to   make  cer- 

Belief  Against  Sxeontor  of  BeooMed  tain  orders  and  decrees,'*  which  de- 
Troitee.  —  A  decree  for  the  sale  of  real  clares  that  *'  the  judges  of  the  Superior 
estate  belonging  to  a  decedent,  for  the  Courts  of  the  several  judicial  districts 
payment  of  his  debts,  was  passed  in  of  this  state  shall  be,  and  they  are 
1830.  A  sale  was  made  and  reported  hereby,  respectively  authorized,  at 
by  the  trustee,  and  an  order  of  ratifica-  chambers,  upon  petition  or  bill  and 
tion  nisi  was  passed  in  1831,  and  the  answer,  where  all  parties  in  interest 
cause  was  referred  to  the  auditor  for  are  represented  and  consenting,  and 
an  account.  Nothing  further  was  done  where  there  is  no  question  of  fact  in 
until  1842,  when  the  heirs  at  law  of  the  dispute,  to  make  and  pass  all  orders 
decedent,  who  were  minors  when  the  and  decrees  in  relation  to  the  appoint- 
decree  was  passed,  filed  a  petition  ment  or  removal  of  trustees.*'  Mitch- 
praying  that  the  proceeds  of  the  sale  ell  v.  Pitner,  15  Ga.  319. 
might  be  brought  into  court  by  the  But  in  Mississippi  it  has  been  held 
trustee,  and  distributed  to  them,  on  that  aside  from  statute  the  court  has 
the  ground  that  the  claims  presented  no  power  to  appoint  a  trustee  on  peti- 
against  the  estate  had  not  been  proved,  tion.  Phipps  z/.  Tarpley,  24  Miss.  597. 
or  were  barred  by  limitation.  In  1846,  8.  Exp,  Shadbolt,  2  Deac.  &  C.  286; 
by  another  petition  filed  in  the  cause,  Cleary  v,  Cleary,  3  Ir.  Eq.  Rep.  562. 
the  heirs  suggested  the  death  of  the  4.  See  infra,  III.  2.  b.  Where  a  Bill 
trustee  and  prayed  that  his  executor  Is  Necessary. 

might  be  made  a  party,  and  that  relief       Kame  of  Pleading  ImmateriaL  —  But 

might  be  had  against  him.     The  ex-  in  Baptist  Church's  Petition,  51  N.  H. 

ecutor  denied  in  his  answer  that  he  had  424,  it  was  held  to  be  immaterial  that 

any  part  of  the  trust  fund.    As  there  the  trustees  applied  for  further  direc. 
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d.  Protection  and  Control  of  Officers  of  the  Court. 

—  A  petition  is  the  proper  form  of  proceeding  where  an  officer 
seeks  the  protection  of  the  court  for  acts  performed  under  process 
which  has  been  set  aside  as  illegal,*  and  generally  also  where  he 
seeks  its  aid  for  the  enforcement  of  his  rights,'  although  there 
are  cases  where  such  aid  cannot  be  thus  obtained.^  And  upon 
petition  the  court  may  be  requested  to  restrain  the  action  of  its 
officers.* 

e.  Other  Uses.  —  A  party  may  petition  the  court  to  enforce 
an  agreement  for  the  compromise  of  a  suit,*  to  order  the  produc- 
tions by  an  instrument  called  a  peti-    eral  court.      Newman  v.   Moody,    19 

tion,   provided  such   instrument    con-  Fed.  Rep.  858. 

tained  the  substance  of  all  that  was  4.  To  Eigoin  Beoaiver  from  Prooooding 

necessary  to  be  stated  in  a  bill.  at  Law.  —  An  action  ai  law  was  prose- 

1.  It  was  so  held  in  a  case  where  a  cuted  in   the   name  ot  a  third  person 

solicitor  of  a  chancery  court  was  sued  by  a  receiver  appointed  by  the  Court 

for  false  imprisonment  in  causing  a  of  Chancery.      The   nominal  plaintiff 

party  to  a  suit  to  be  arrested  on  pro-  united  with  the  defendant  in  a  petition 

cess  which  was  afterwards  set  aside  to  the  chancellor,  stating  that  the  pre- 

for  irregularity.     Mackay  v,  Blackett,  tense  under  which  the  suit  was  prose- 

9  Paige  (N.  Y.)  437.  cuted  was  in  fraud  of  justice,  and  that 

8.  It  seems  that  a  master  in  chancery  the  object    of    the  suit    was    to  vex, 

may  petition  the  court  to  order  pay-  harass,  and  oppress  the  defendant,  and 

ment  of  his  fees  in  a  case  where  such  to  subject  the  plaintifif  to  the  payment 

fees  have  been  fixed  and  allowed  by  of  costs.     The  affidavits  on  which  this 

the  court  upon   a  written  agreement  petition  was  founded   not  being    an- 

signed     by    counsel    on     both    sides,  swered  by  the  receiver,  he  was  directed 

Woodward  v.  Brace,  139  Pa.  St.  316.  to  discontinue  the  action.     Merritt  v, 

8.  State  Bank  v,  Plainficld  First  Nat.  Meriitt,  16  Wend.  (N.  Y.)  405. 

Bank,  34  N.  J.  Eq.  450.  Infont  Party.  —  But    the    court  will 

Payment   of    Examiner's    BilL  —  The  not,   upon   the  petition  of  an    infant 

court  will   not  on   petition  compel   a  party,  direct  an  inquiry  as  to  whether 

solicitor  to  pay  an  examiner's  bill  for  a  cause  has  been  properly  conducted  in 

testimony  taken   in   the    cause.     The  the  infant's  behalf  by  a  next  friend  or 

examiner's  remedy  is  at  law.     Curtis  guardian.     Russell  v.  Sharpe,    i   Jac. 

r.  Engle,  4  Edw.  Ch.  (N.  Y.)  117.  &  M.  462. 

Belief  Denied  to  Beceiven.  —  A.  was  Belief  Denied  on  Oronnd  of  Laehes.  — 
appointed  receiver,  but  the  solicitor  in  By  order  of  the  court  a  receiver  was 
the  cause  alone  acted,  and  paid  over  appointed  for  two  railroad  companies, 
the  rents  to  the  tenant  for  life.  An  and  ty  the  same  order  a  summary 
incumbrancer  subsequently  compelled  method  of  relief  petition  was  provided 
the  receiver  to  pay  the  same  amount  in  case  of  the  violation  of  any  existing 
into  court,  and  a  surplus  remained  contract.  The  receiver  severed  con- 
after  the  payment  of  his  claim,  which  nection  between  the  two  roads,  which 
surplus  was  paid  to  the  life  tenant,  action  resulted  in  the  breach  of  several 
It  was  held  that  the  receiver  could  not  existing  contracts.  A  petition  praying 
on  petition  obtain  repayment  either  by  for  a  restoration  of  connection  and  for 
the  life  tenant  or  out  of  the  estate,  damages  against  the  receiver  was  pre- 
Gurden  v.  Badcock,  6  Beav.  157.  sented;  but  since  the  petition  was  not 

And  likewise,  where  an  administra*  presented  until  twenty- three  days  after 

tor  has  come  into  possession  of  funds  notice  from  the  receiver  of  the  intended 

belonging  to  the  estate  of  his  decedent,  severance  of  connection,  and  five  days 

and  has  accounted  to  the  state  court  after  the  actual  severance,  the  prayer 

appointing  him,  a  petition  cannot  be  of  the  petitioner  was  refused.     Elmira 

subsequently  filed  in  the  United  States  Iron,  etc..  Rolling  Mill  Co.  v.  Erie  R. 

Circuit  Court  to  compel  him  again  to  Co.,  26  N.  J.  Eq.  284. 

account  for  or  pay  said  money  to  a  re-  5.  Dawson   v,   Newsome,  6  Jur.  N. 

ceiver  thereafter  appointed  by  the  fed-  S.  625. 
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tion  of  documents,^  for  leave  to  amend  a  bill  in  equity,*  or  for 

Th€  English  Authorities.  ^  In  Askew  all  claims  on  both  sides  settled  and  all 
V,  MilUngton,  15   fur.  532,  it  was  held  the  cases  dismissed.    The  petition  was 
that  a  party  desiring  to  procure  the  granted,  and  upon  appeal  to  the  United 
enforcement  of  an  agreement  for  the  States  Supreme  Court  Mr.  Chief  Jus- 
compromise  of  a  suit  must  in  general  tice  Fuller  said:    '*  But,  although  the 
proceed  by  original  bill  rather  than  by  decision  of  the  court  was  correct  upon 
petition  in  the  cause,  and  this  case  was  the  merits,  it  is  objected  that  the  de- 
followed  in  Richardson  v,  Eyton,  2  De  crees    in    question    were    improperly 
G.  M.  &  G.  79,  but  these  cases  were  rendered,  for  want  of  jurisdiction  to 
explained  and  distinguished  in  Dawson  proceed  upon  the  petitions.     Undoubt^ 
V.  Newsome,  6  Tur.  N.  S.  625.     In  this  edly  the  ordinary  rule  would  have  re- 
last  case  the  plaintiff  in  a  suit  peti-  quired  the  matter  of  the  settlement  to 
tioned  the  court  to  enforce  an  agree-  be  presented  by  a  supplemental  bill  or 
ment  for  compromise  which  had  been  cross- bill  or  a  bill  in  that  nature;  and 
entered    into    by    the    parties.      The  these  decrees  were  rendered  upon  peti- 
prayer  of  the  petition  was  granted,  and  tion  only.     But  this  objection  was  not 
it  was  decreed  that  the  agreement  be  raised  until  after  a  decision  rendered, 
made  a  rule  or  order  of  the  court.     In  Appellants  appeared  in  answer  to  the 
his  opinion    the  vice-chancellor  said;  petitions,  and  introduced  affidavits  to 
*'  I  wish  it  to  be  distinctly  understood  support  their  views  of  the  meaning  to 
that  I  do  not  lay  down  the  general  propo-  be  attached  to  the  correspondence,  and 
sition  that  every  agreement  for  a  com-  they  insisted  that  their  claim  for  com- 
promise under  the  new  jurisdiction  can  pensation   was    not    embraced   in   ihe 
in  all  cases  be  carried  into  effect  merely  compromise,  and    therefore    that    the 
by  petition.    *    *    *    But  this  I  say,  dismissal  of  the  bills  should  be  without 
that  whenever,  under  the  present  for-  prejudice.    ♦    ♦    ♦    We  have  already 
tunately     improved    practice    of    the  held  that  the  petitioners*  case  did  not 
court,  an  agreement  for  the  compro-  fail  upon  the  merits,  and  as  all  parts  of 
mise  of  a  suit  is  entered  into,  and  a  the  agreement  fell  within  the  range  of 
petition  is  presented  in  order  to  carry  the  suits,  and  appellants  did  not  dis- 
that  agreement  into  effect  in  the  most  pute  the  form  of  proceeding,  we  are  of 
speedy  and    least    expensive    way,   I  opinion  that  the  decrees  cannot  be  re- 
shall  think  it  a  part  of  my  duty  to  use  versed  upon  this  ground." 
every   means  in   my  power  to  make        1.  Prodootioii  of  Dooomtnti.  —  A  plain- 
that  agreement  effective   where,  con-  tiff  may  thus  compel  the  production  of 
sistently  with  the  rights  of  third  par-  books   in  which  fie  is  interested  and 
ties,  the   matters  in   question  can   be  which  the  defendant  admits  to  be  in 
safely  disposed  of  in  that  way.    *    *    *  his  possession.    They  should  be  called 
I  except,  of  course,  those  cases  where,  for  by   petition,   and    not  by  way  of 
from   the  complicated   nature    of    the  exception   to  the  defendant's  answer, 
compromise,  other  rights  may  be  in-  State  Bank  v,  Dugan,  2  Bland  (Md.) 
volved,  or  matters  collaterally  in  vol  v-  254. 

ing  the   rights  of  other   parties   may        But  where  a  defendant,  for  the  pur- 
render  it  unsafe  to  adopt  this  course."  pose  of  preparing  his  answer,  desires 

In  the  United  States.  —  In  Coburn  v,  the   production  and  inspection   of  an 

Cedar  Valley  Land,  etc.,  Co.,  138  U.  S.  assignment  of  a  judgment    which    a 

196,  the  litigation  between  the  parties  codefendant    holds    against    him,    he 

was    embodied    in    several    bills    and  must  proceed  by  cross-bill,  and  cannot 

cross- bills  and  other  pleadings.     One  be  relieved  upon  petition.     Evans  v. 

party  proposed  a   compromise  settle-  Staples,  42  N.  J.  Eq.  584. 
ment,  which  proposition  was  accepted        8,  Petition  tit  Loavo  to  Amond,  —  In 

by  the  other  party.     Subsequently  the  general,  when  a  demurrer  to  a  bill  is 

plaintiff  claimed  that  the  agreement  of  sustained,   but  the  court  cannot  see 

settlement  embodied  a  complete  release  from  the  facts  before  it  on  the  argu- 

of  all  claims  on  both  sides,  but  the  de-  ment  how  the  objection  on  which  the 

fendant  contended  that  it  onlv  resulted  demurrer  was  sustained  can  be  obvi- 

in  a  release  of  the  plaintiff  s  claims,  ated,  the  proper  proceeding  is  a  peti- 

leaving  those  of  the    defendant    un-  tion   to  amend.     But  such  a  petition 

affected.     The  plaintiff  thereupon  peti-  comes  too  late  after  a  decree  in  chan- 

tioned  the  court  for  a  decree  declaring  eery  sustaining  a  demurrer  to  the  bill 
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the  proceeds  of  confiscated  property.* 

Th«  Proper  Ooono  to  Stay  Vroooodi&gt  in  a  pending  cause  is  by  peti- 
tion.* 

Xnforoomoat  of  Booroo.  —  And  the  same  remedy  is  sometimes  avail- 
able for  the  purpose  of  enforcing  a  decree  of  the  court.* 

To  Dotormlao  Seopo  of  Doeroo.  —  Where  there  is  a  dispute  as  to  what 

has  been  affirmed  on  appeal  to  the  Su-  individual,   he  may  obtain   relief   on 

preme    Conrt.    State    Bank  v,   Niles,  petition.    Anonymous,  i  L.  J.  Ch.  ii. 

Walk.  (Mich.)  398.     See  in  general  as  8.  Crane  v.  Brigham,  11  N.  J.   Eq. 

to  application  for  leave  to  amend  in  29;    Dyckman  v.  Kernochan,  2  Paige 

equity  article  Amendments,  vol.  i,  p.  (N,  Y.)  26;  Smith  v.  American  L,  Ins., 

503.  etc.,  Co.,  Clarke  Ch.  (N.  Y.)  307;  Lane 

Potitioii  for  IMsmlsial  of  PlaintUPs  BiU.  v.  Clark,  Clarke  Ch.  (N.  Y.)  309.    And 

—  The  complainant  having,  previous  to  see  in  general  article  Supersedeas  and 

the  commencement  of  the  suit  in  chan-  Stay  of  Proceedings. 

eery,  assigned  to  a  third  person  all  his  Bzooutioii  of  Foredoivro  Booroo   8as- 

interest  in  the  judgment  upon  which  pondod.  —  And  in  the  same  manner  the 

the  creditor's   bill   filed  by   him    was  execution  of  a  decree  of  foreclosure 

founded,  the  defendant  petitioned  for  may   be  suspended   in   a  case   where 

an  order  requiring  the  asrsignee  to  file  payments  on  the  mortgage  debt  have 

a  supplemental  bill  in  the  nature  of  a  been  made  subsequently  to  the  decree 

bill  of  revivor  within   such    time  as  of  foreclosure,  but  before  its  execution, 

should  be  prescribed  by  the  court,  or  and  the  mortgagee  refuses  to  allow  said 

that  the  bill  in  the  cause  be  dismissed  payments.      Malone    v,    Marriott,  64 

with  costs.     It  was  held  that  the  peti-  Ala.  486. 

tiuner  had  mistaken  his  remedy.    The  A  decree  was  made  for  the  sale  of 

interest  of  the  assignee  in  the  judg*  certain  premises  to  satisfy  two  mort- 

ment  having  been  acquired  before  the  gages,  one  held  by  the  complainant  in 

commencement   of    the    suit    against  Uie  bill,  and  the  other  by  one  of  the  de- 

the  petitioner,  the  latter  should  have  fendants.    After  issuance  of  execution 

raised  the  objection  that  the  assignee  the  mortgagor  paid  a  large  part  of  the 

was  a  necessary  party  either  by  plea  complainant's  mortgage  and  all   the 

or  answer.     It  is  only  where  a  suit  has  interest  due  and  payable  on  the  mort- 

been  properly  commenced  against  the  ga^e  held  by  the  defendant.    The  com- 

defendant,  and  the  complainant  after-  plainant  was  willing  that  the  execution 

wards  parts  with  his  interest,  that  the  sale  should  be  stayed,  but  the  defend* 

defendant  can  petition  for  a  dismissal  ant  holding  the  other  mortgage  insisted 

of  the  bill,  unless  a  supplemental  bill  that  the  sale  should   proceed.     Upon 

in  the  nature  of  a  bill  of   revivor  is  petition  by  the  mortgagor  stating  these 

filed.     Hathaway  v.    Scott,    11    Paige  facts  the  master  was  ordered  not  to 

(N.  Y.)  173.  proceed  with  the  sale  without  further 

Petition    Itself     Cannot     Oporato     as  instructions  from  the  complainant  or 

Amended  BiU.  —  But  where  a  bill  is  de-  an  order  from  the  court.    State  Bank 

murrable  a  petition  cannot  be  filed  to  v.  Bell,  7  N.  J.  Eq.  372. 

operate  as  an  amended  bill.     The  de-  8.  Griggs  v.  Detroit,  etc.,  R.  Co.,  10 

fects  in  the  bill  can  be  cured  only  by  Mich.  117. 

amendment  thereof,  and  not  by  a  peti-  Loavo   to    Take    Out   Bzooution.  —  It 

tion  filed  by  third  parties  not  parties  to  seems  that  in  a  proper  case  leave  to 

the  original  suit.     Morgan  v.  Morgan,  take  out  execution  upon  a  decree  of 

42  W.  Va.  542.  foreclosure  may  be  obtained  by  peti- 

1.  Petition  for  Proooods  of  Oonflsoatod  tion.    Alcott  v.  Avery,  i  Barb.  Ch.  (N. 

Property. —  In     Virginia    it    has    been  Y.)  347;  Mutual  Life  v.  Canfield,  10  N. 

held  that  where  vessels  are  confiscated  J.  L.  J.  46. 

for  violation  of  the  laws  in  regard  to  Whore  Bzooution  for  Costs  Has  Boon 
the  taking  of  oysters,  a  party  entitled  Issnod  without  avail  against  the  plain- 
to  the  proceeds  of  the  confiscated  prop-  tiff  in  an  equity  suit,  and  it  is  sought 
erty  may  proceed  by  petition.  Boggs  to  enforce  payment  ifrom  property  of 
V.  Com.,  76  Va.  989.  which  he  is  the  owner,  a  petition  may 

And  likewise  if  by  mistake  the  court  be  used.     Maitland  v,  Gibson,  79  Fed. 

takes  possession  of  the  property  of  an  Rep.  136. 
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the  decree  in  a  suit  embraces,  a  petition  fully  presenting  the 
question  at  issue  is  the  proper  remedy.* 

In  %  Suit  for  Speoiflo  Perfonnanee  of  a  contract  where  the  contract  is 
performed  pending  the  suit,  the  plaintiff  on  petition  may  bring 
before  the  court  facts  which  have  occurred  subsequently  to  the 
answer.* 

For  Payment  of  Bent.  —  Where  a  lessee  of  real  property  has  become 
insolvent  the  lessor  may  petition  the  court  to  order  payment  of 
rent  out  of  funds  in  the  hands  of  a  receiver.* 

Priority  of  Liens  Determined.  —  Questions  of  priority  between  differ- 

1.  In  Crane  v.  Brigham,  ii  N.  J.  Eq.  an  action  at  law  against  the  company, 
29,  the  complainant  obtained  a  decree  and  a  receiver  was  appointed  with 
for  the  sale  of  mortgaged  premises,  orders  to  sell  the  properly  still  remain- 
certain  other  parties  who  held  a  subse-  ing  in  the  store,  which  sale  was  accord- 
quent  mortgage  on  the  same  premises  ingly  made.  Litigation  was  then  had 
having  been  made  defendants  in  the  concerning  the  validity  of  the  chattel 
suit.  These  defendants  then  filed  a  mortgage,  and  its  validity  was  sus- 
bill  to  which  the  complainant  was  not  tained.  The  owner  of  the  premises, 
a  party,  and  obtained  a  decree  upon  who  had  not  been  a  party  to  the  former 
their  mortgage.  A  question  arose  as  litigation,  intervened  by  petition  after 
to  whether  certain  articles  were  fix-  the  sale,  and  asked  for  payment  of 
tures  to  the  mortgaged  premises.  The  rent  out  of  the  proceeds,  from  the  time 
defendants  advertised  these  articles  when  (he  chattel  mortgagee  took  pos- 
for  sale  under  their  decree,  and  the  session  until  the  premises  were  vacated, 
complainant  thereupon  filed  a  petition  This  claim  was  not  resisted  as  to  the 
in  (he  original  suit  praying  that  the  time  during  which  the  receiver  was  in 
defendants  might  be  enjoined  from  possession,  and  he  was  ordered  to  pay 
selling  and  removing  the  articles  in  rent  to  the  petidoner  from  the  time  of 
dispute.  It  was  held  that  the  proceed-  his  qualification  until  the  premises 
ing  by  petition  was  proper,  and  that  a  were  vacated;  and  it  also  being  held 
bill  was  not  necessary.  that  the  chattel  mortgagee  was  liable 

8.  Price  v,  Penzance  Corp.,  4  Hare  to  the  petitioner  for  rent,  the  receiver 

506.  was  ordered  to  pay  the  balance  to  said 

8.  Pajrment  of  Bent.  —  Yn  New  Jersey ^  mortgagee,   less    a    sufficient  sum  to 

under  the  fourth  section  of  the  act  re-  cover  the  petitioner's  demand  for  rent 

specting  landlords  and  tenants  (Rev.,  from  the  date  of  the  chattel  mortgage 

p.  510),  it   was  held   that  where  pro-  to  the  qualification  of  the  receiver, 

ceedings  were  pending  against  an  in-  Premiiee  Ooonpied  by  Lnnatic.  —  And 

solvent  corporation,  the  owner  of  the  the  same  course  may  be  pursued  where 

premises    on    which    the    corporation  the  committee  of  a  lunatic  has  entered 

carried  on  its  business  under  a  lease  Into  premises  leased  to  and  formerly 

might  on  petition  obtain  an  order  di-  occupied  b^  the  lunatic,  and  continues 

recting  the  receiver  to  pay  the  amount  in  possession  thereof  for  the  purpose 

of  rent  due  at  the  time  of  declaration  of  selling  out  a  stock  of  goods  belong- 

of  insolvency,  not  exceeding  one  year's  ing  to  the  lunatic,  and  also  collects 

rent.     Wood  v.   M'Cardell,   etc..  Car-  rent  from  subtenants.     Matter  of  Otis, 

riage  Co.,  49  N.  J.  Eq.  433.     This  case  34  Hun  (N.  Y.)  542,  citing  Executors  of 

was  followed  in    Hatch  ».   Van   Der-  Brasher  v.  Van  Cortlandt,  2  Johns.  Ch, 

voort,  54  N.  J.  Eq.  511.     In  this  latter  (N.  Y.)  242. 

case  V.  &  Co.,  having  leased  a  store  Debts  Gontraeted  by  Beceivor.  —  Where 
for  the  purpose  of  selling  dry  goods,  a  receiver  contracts  debts  in  the  man- 
subsequently  became  financially  em-  agement  of  a  business  enterprise  which 
barrassed  and  executed  a  chattel  mort-  has  passed  into  his  hands,  the  credit- 
gage  covering  the  goods  in  the  store,  ors  may  intervene  by  petition  at  any 
The  mortgagee  took  possession  of  the  time  before  the  receiver  is  discharged, 
goods  and  continued  to  sell  them,  still  to  procure  payment  of  their  claims, 
occupying  the  leased  premises.  An-  Thornton  r.  Highland  Ave.,  etc.,  R. 
other  creditor  of  V.  &  Co.  then  brought  Co.,  94  Ala.  353. 
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ent  lienors  may  also  be  determined  by  petition.* 

In  Admlnlftratioii  YroMtdi&ft.  —  Parties  to  administration  proceed- 
ings may  sometimes  apply  to  the  court  by  way  of  petition  for 
incidental  relief.* 

2.  As  Snbstitnte  for  Bill  —  a.  Where  They  May  Be  So  Used. 
—  As  a  general  rule,  suits  or  proceedings  in  equity  must  be 
instituted  by  bill,  and  the  cases  in  which  they  may  be  com- 
menced by  petition  are  generally  h'mited  to  those  instances  in 
which  such  procedure  is  expressly  authorized  by  statute.* 

IniSAnts.  —  But  according  to  long-established  custom,  infants,  as 
wards  of  the  court,  may  petition  for  the  appointment  of  a 
receiver,^  or  a  guardian  may  be  appointed  for  them  and  mainte- 
nance allowed  upon  petition  without  suit ;  *  and  proceedings  for 
the  sale  of  their  lands  may  also  be  by  petition.* 

Biieretion  of  Court.  —  It  is  sometimes  difficult  to  draw  a  precise 
line  between  cases  in  which  the  one  remedy  or  the  other  is  applica- 
ble. The  method  of  application  must  depend  largely  upon  the 
discretion  of  the  court/  and  where  it  is  clear  that  a  petition  fur- 

1.  Cowles  V.  Andrews,  39  Ala.  125.  £x  p,  Morton,  5  Ves.  Jr.  449,  which 
8.  Cox  V,  Roome,  36  N.  J.  Eq.  317.  was  a  proceeding  in  bankruptcy,  an  in- 
Party  Olijectiiig  to  Letters  of  Adminis-  quiry  as  to  debts  and  assets  outstand- 
tration  C.  T.  A.  —  It  seems  that  where  a  ing  was  allowed  to  be  by  petition,  the 
party  objecting  to  an  instrument  an-  property  being  small.'  See  also  Ski  11- 
nexed  to  letters  of  administration  has  ing  v,  Jackson,  i  Hill  Eq.  (S.  Car.)  185. 
been  assigned  by  the  court  to  declare  4.  A  Beeeiver  WUl  Be  Appointed  on 
whether  he  propounds  another  instru-  Petition  only  in  the  case  of  infants, 
ment,  it  is  irregular  and  inconclusive  whose  position  as  wards  of  the  court 
to  have  the  question  decided  upon  gives  them  the  right  to  apply  by  petl- 
petition,  instead  of  following  up  the  tion,  or  in  cases  similarly  situated.  In 
assignation:  but  where  all  the  parties  other  cases  a  bill  is  necessary.  Leddel 
consent  to  such  proceedings  the^  are  v,  Starr,  19  N.J.  Eq.  159;  Ex  p.  Mount- 
thereby  estopped  from  further  litiga-  fort,  15  Ves.  Jr.  445. 
tion.  Henfrey  v,  Henfrey,  6  Jur.  355.  5.  Sayre  «/.  Elyton  Land  Co.,  73  Ala. 
In  England,  where  the  crown,  being  85;  State  Bank  v.  Plainfield  First  Nat. 
interested  in  respect  to  administration  Bank,  34  N.J.  Eq.  450;  Matter  of  Bost- 
dutjr,  consented  to  appear,  the  court  wick,  4  Johns.  Ch.  (N.  Y.)  100;  Ex  p. 
decided  the  question  between  the  crown  Salter,  3  Bro.  C.  C.  500. . 
and  the  subject  on  petition.  Re  Ware,  6.  Parker  v,  McCoy,  10  Gratt.  (Va.) 
25  L.  T.  N.  S.  737.  594-  See  generally,  as  to  petitions  for 
8.  Sayre  v.  Elyton  Land  Co.,  73  Ala.  sale  of  infants*  real  estate,  article  In- 
85;  State  Bank  v.  Plainfield  First  Nat.  fants,  vol.  10,  p.  776. 
Bank,  34  N.  J.  Eq.  450.  7.  Foscue  v,  Lyon,  55  Ala.  440;  Ben- 
in Tennessee  it  has  been  held  that  derson  v.  Herrod,  33  Miss.  434:  Cod- 
under  Code,  §  4312,  a  suit  in  chancery  wise  v.  Gelston,  10  Johns.  (N.  Y.)  507. 
may  be  commenced  either  by  bill  or  Under  statute  10  &  11  Vict.,  c.  96, 
bv  petition.  Majors  v,  McNeilly,  7  entitled  **  An  act  for  better  securing 
Heisk.  (Tenn.)  294.  trust  funds,  and  for  the  relief  of 
In  Michigan,  where  the  maker  of  a  trustees,'*  it  was  held  to  be  entirely  a 
note  has  made  an  assignment  for  the  matter  for  the  discretion  of  the  court  to 
benefit  of  creditors,  a  bona  fide  holder  direct  a  bill  to  be  filed,  if  such  a  mode 
of  the  note  may,  under  How.  ^Stat.,  of  proceeding  shall  appear  to  be  neccs- 
§  8749,  proceed  by  petition  against  sary,  but  the  chancellor  has  the  same 
the  assignee  of  the  maker  to  recover  jurisdiction  upon  petition  as  upon  bill, 
a  dividend.  Southern  Michigan  Nat.  On  a  petition  presented  under  that  act 
Bank  v.  Byles,  67  Mich.  296.  praying  for  the  payment  of  money  out 
Where  Amonnt  Involved  li  SmaU.  —  In  of  court,   and  on  a  cross-petition  la 
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nishes  an  adequate  remedy,  a  resort  to  the  more  dilatory  and 
expensive  method  of  original  bill  will  be  discouraged.' 

If  tlM  Dttadftat  BaiMf  Ho  OljMtifa  to  the  method  of  procedure,  but 
chooses  to  treat  a  petition  as  a  bill,  it  will  be  so  regarded  by  the 
court,  even  in  a  case  where  a  bill  would  have  been  the  more 
appropriate  remedy.*  Likewise,  a  petition  will  sometimes  be 
treated  as  a  cross-bill ;  *  and,  on  the  other  hand,  if  a  supplemen- 

opposition  thereto,  the  court  had  full  pleading  states  everv  material  fact 
power  to  decide  the  validity  of  any  necessary  to  entitle  the  pleader  to  re- 
deed  on  which  the  claim  to  the  money  lief.  Majors  v,  McNeilly,  7  Heisk. 
was  based.     Quare  whether  this  may  (Tenn.)  294. 

not  properly  be  done  upon  petition  Dsfsiidaiit  Kay  Beav  to  Form  of  Pro- 
alone  without  a  cross-petition.  Lewis  oooding.  —  Objection  to  the  form  and 
V,  Hillman,  18  Eng.  L.  &  Ea.  34.  manner  of  proceeding  should  be  taken 

Bolo  to  Show  Cauio  Troatod  as  Potitioii  by  demurrer,  and    if    the  defendant 

—  Sqnitablo  8ot-off.  —  A  decree  was  ob-  answers  the  petition  he  thereby  waives 

tained  for  debts  due  to  several  plaintiffs  such  objections  and  cannot  afterwards 

by  one  defendant.     The  latter  subse-  demur.     Newman  v.  Moody,  19  Fed. 

quently  made  affidavit  setting    forth  Rep.  858. 

claims  against  some  of  the  plaintiffs,  Potitioii  and  Bill  Uaitod.  —  In  Dea- 

and  also  alleged  their  insolvencv.    A  kins's  Case,  2  Bland  (Md.)  398,  a  peti- 

rule  was  made  requiring  the  plaintiffs  tion  was  presented  to  the  court  praying 

to  appear  and  show  cause  why  the  for  the  appointment  of  a  trustee  to  sell 

debts  should  not  be  applied  as  a  credit  under  a  will,  and  a  judgment  creditor 

upon  the  amounts  awarded  by  the  de-  of  the  testator  afterwards  filed  a  bill  to 

cree.    This  rule  bein^  discharged  upon  obtain   satisfaction    of  his  judgment, 

motion  of  the  plaintiff,  the  defendant  As  both  the  petition  and  the  bill  affected 

appealed,  and  upon  this  appeal  it  was  the  same  subject-matter,  the  court  held 

held  that  in  cases  where  a  debt  is  pay-  that  thejr  might  be  united,  and  that  the 

able  to  the  defendant  It  may  be  set  off  proceeding  might  then  be  treated  as  a 

upon  petition,  but  if  claimed  by  the  de-  creditor's  suit. 

fendant,  but  not  pa3rable  to  him,  it  can  Oonvorsion  of  Potitioii  into  Bill  Hot 

be  done  only  by  bill,  and  that  in  the  Allowed.  —  A   petition    for    a    writ   dt 

case  at  bar  a  petition  was  the  proper  lunatico  cannot  be  converted  into  a  bill, 

remedy.     The  court  also  said:   '*  The  thereby  making  a  case  against  third 

remaining  question  is  whether  the  rule  persons  not  parties  to  the  suit.     Matter 

to  show  cause  founded  upon  the  de-  of  Dey,  9  N.  J.  Eq.  181. 

fendant's  affidavit  may  not  be  treated  8.  Bayers  r.  Wall,  26  Graft.  (Va.)  354; 

and  acted  upon  as  a  petition  filed  in  Coburn  v.  Cedar  Valley  Land,  etc.,  Co., 

the  cause.     We    see   no  good   reason  138  U.  S.  196. 

why  it  may  not.    It  was  served  upon  When  80  Troatod.  —  Thus  a  petition 

the  plaintiffs,  and  they  had  the   same  will  be  treated  as  a  supplemental  bill 

opportunity  to  answer  it  as  if  it  had  or  a  cross-bill  or  a  bill  of  that  nature  in 

been  a  regular  petition.      It  ought,  a  case  where  no  objection  is  raised  by 

therefore,  to  have  been   treated  as  a  the  defendant  until  after  decision  ren- 

petition  in    the  cause,   to   which   the  dered,  and  where  the  defendant  has 

plaintiffs,  Adams  and  Hampton,  ought  appeared  in  answer  to  the  petition  and 

to  have  been  required  to  respond  in  the  introduced  affidavits  to  sustain  his  side 

usual  manner;  and  it  was  erroneous  in  of  the  case.    Coburn  v.  Cedar  Valley 

the  court  to  order  is  dismission  upon  Land,  etc.,  Co.,  138  U.  S.  196. 

the  motion  of  the  plaintiffs'  counsel.*'  Illiistration  of  Bvde.  —  S.  made  a  deed 

March  v.  Thomas,  63  N.  Car.  87.  by   which  he  conveyed    certain    real 

1.  Sayre    v,    Elyton    Land    Co.,   73  property  to  his  wife.     At  the  time  he 

Ala.  85.  owed  no  debts,  and  had  considerable 

8.  Caruthers    v.  Caruthers,    2    Lea  personal  property,  but  he  afterwards 

(Tenn.)    71;    Richardson    v.    Keel,    9  contracted  debts,  and  through  a  loss 

Lea  (Tenn.)  74;    State  v,   Keller,   11  of  his  personal  property  was  unable  to 

Lea  (Tenn.)  399.  pay  them.     Both  S.  and  his  wife  hav- 

Tho  Bame  Is  Immatorial  provided  the  ing    died,    leaving    several    children* 
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tal  bill  is  filed  where  a  petition  would  be  more  appropriate,  the 
supplemental  bill  itself  may  be  treated  as  a  petition.* 
d.  Where  a  Bill  Is  Necessary. — D^reM  and  (Mm  Affoetinff 

8tnuig«n  to  a  suit,  or  affecting  property  which  is  not  in  litigation 
therein,  cannot  be  obtained  on  petition.* 

Tmit  Prooeadingt.  —  And  likewise  proceedings  in  regard  to  the 
administration  of  a  trust  must  be  commenced  by  original  bill,  or 
by  a  bill  in  the  nature  of  an  original  bill.* 

creditors  of  the  estate  filed  a  bill  to  sub-  enjoined  from  collecting  and  the  trustee 
ject  the  real  estate  in  question  to  the  from  paying  such  interest  out  of  the 
payment  of  their  debts,  no  mention  trust  fund,  until  this  amount  was  re- 
being  made  in  the  bill  of  the  deed  from  funded  to  the  trustee.  It  was  held  that 
S.  to  his  wife.  The  children  thereupon  a  supplemental  cross-bill  was  unneces- 
filed  a  petition  setting  out  the  deed  and  sary,  a  petition  being  the  proper  rem* 
their  nghts  thereunder,  and  asking  to  edy,  and  also  that  the  supplemental  bill 
be  made  parties  defendant  to  the  suit,  might  be  treated  as  a  petition  in  the 
They  were  permitted  to  file  answers  future  progress  of  the  cause.  Foscue 
without  objection  on  the  part  of  the  de-  v,  Lyon,  55  Ala.  457. 
fendant,  and  it  was  held  that  if  a  cross-  8.  Cowles  v,  Andrews,  39  Ala.  125; 
bill  was  the  more  appropriate  remedy  Livingston  v,  Freeland,  3  Barb.  Ch.  (N. 
in  such  a  case  the  petition  would  be  Y.)  510;  Mars  v,  Conner,  9  S.  Car.  70. 
regarded  as  a  cross-bill.  Sayers  v.  The  execution  of  a  decree  in  equity 
Wall,  26  Gratt.  (Va.)  354.  may  be  procured  by  petition  where  the 

Wli«n  BeoFM  on  Biik  Petitioii  Is  In-  parties  tn  interest  remain  the  same, 

«ffeotnaL  —  Where  a  petition  is  virtually  and   no  new  rights  have  arisen;  but 

a  cross-bill,  a  decree  passed  thereon  is  when  a  third  person  has  acquired  an 

of  no  effect  against  parties  who  have  interest  in  the  decree  a  bill  is  neces- 

never  been  summoned  to  answer  it,  or  sary.     Griggs  v,  Detroit,  etc.,  R.  Co., 

who  have  never  been  properly  before  10  Mich.  117. 

the  court.     Pracht  v.  Lange,  81  Va.  8.  Gibbinsv.Shepard,  125  Mass.  541; 

711.  Matter  of   Kingsbury,   51   Mich.  623; 

Petition  in  Vatnro  of  Gross-MU.  —  In  a  Matter  of  Van  Wyck,  i  Barb.  Ch.  (N. 

suit  where  the  purpose  of  the  bill  is  to  Y.)  565. 

foreclose  a  mortgage  executed  by  the  It  was  so  held  where  a  trustee  peti- 

defendantto  the  complainant  as  trustee  tioned  the  court  for  further  directions 

for  the  holders  of  bonds,  the  bondhold-  in  regard  to  the  disposal  of  trust  funds 

ers  cannot  file  a  petition  in  the  nature  in   his  possession.     Matter  of  Kings- 

of  a  cross-bill  for  the  purpose  of  recov-  bury,  51  Mich.  623.    And  under  similar 

ering  damages  of  the  trustee  for  alleged  circumstances,  in  Gibbins  v,  Shepard, 

improper  and  negligent  execution  of  125  Mass.  541,  the  court  said  that  the 

the  trust.     Fidelity  Trust,  etc.,  Co.  v.  proper  practice  in  such  cases  was  to 

Mobile  St.  R.  Co.,  53  Fed.  Rep.  850.  proceed  by  bill,  although  In  that  case 

1.  Miller  v.  Saunders,  18  Ga.  492.  the  matter  was  heard  on  petition,  as 

A  bill  was  filed  in  equity  for  an  ac-  the  defendant  made  no  objection  to 

count  and  settlement  of  a  trust  estate,  that  form  of  proceeding. 

In  stating  the  account  under  an  order  Tniitoe  Applying fM^ArtlMrBiroetioni. 

of  reference   the   register  ascertained  —  A  decree  ^ave  the  parties  interested 

that  the   trustee  had   made  overpay-  in  a  fund '*  liberty  to  apply  to  the  court 

ments  to  the  cestui  que  trust     Before  for  further  directions  on  the  foot  of 

the  register  made  his  report  under  the  this  decree,"  whenever  a  designated 

reference  the  trustee  filed  a  supple-  event  should  happen.    The  event  hav- 

mental  cross-bill  in  the  nature  of  a  bill  ing  happened,  the  trustees  of  the  fund 

of  review,  stating  the  result  of   the  presented  a  petition  praying  for  further 

master's  account,  and  asking  that  a  directions.     Concerning  this  apjplica- 

lien   be  declared  in  his  favor  for  the  tion  the  vice-chancellor  said:  "  When 

amount   of    these    overpayments,   on  '  liberty  to  apply  *  is  reserved  in  a  de- 

the  interest  of  the  cestui  que  trust  in  the  cree,   the  court  may  proceed  upon  it 

trust  property  in  the  hands  of  a  re-  summarily;  but  the  court  does  not  so 

ceiver,  and  that  the  cestui  que  trust  be  proceed  upon'  further  directions.'    For 
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lUtten  Arising  Aflor  Bill  FUod.  —  The  possession  of  property  having 
been  awarded  to  the  defendant  in  a  suit,  by  a  decree  which  was 
expressed  to  be  without  prejudice  to  the  inquiry  from  matters 
arising  after  the  bill  was  filed,  it  was  held  that  such  subsequent 
matters  could  not  be  brought  before  the  court  by  petition.* 

Yarioui  Other  Oaios.  —  A  bill  may  sometimes  be  required  on  the 
ground  that  the  question  in  controversy  is  too  important  to  be 
decided  upon  petition,*  or  that  for  some  other  reason  it  cannot 
be  satisfactorily  determined  in  that  form  of  proceeding.*     Thus 

the  latter  purpose  the  cause  must  be  upon  petition  to  remove  an  executor 
regularly  set  down  for  a  hearing.  In-  who  was  also  made  a  trustee  of  an  ex- 
deed,  in  strictness,  there  must  be  an  ex  press  trust  by  the  terms  of  the  will, 
parte  order  obtained  for  bringing  it  to  a  and  this  even  though  he  had  not  com* 
hearing.  In  this  decree  I  think  the  pleted  his  duties  as  executor.  See  also 
liberty  to  apply  is  controlled  by  the  Livingston's  Petition,  2  Abb.  Pr.  N.  S. 
clause  for  further  directions,  so  that  (N.  Y.  Ct.  App.)  i. 
the  '  further  equities '  mentioned  in  la  Vow  Jortoy,  where  a  motion  wa» 
connection  with  it  can  only  be  deter-  made  to  compel  a  trustee  to  give 
mined  upon  a  hearin^r  of  the  cause  in  security  or  be  discharged,  the  court 
due  form.  But  when,  by  reason  of  said  that  the  more  proper  procedure 
new  facts,  some  additional  and  would  have  been  by  petition.  Holcomb> 
auxiliary  provisions  are  requisite  on  v.  Coryell,  12  N.  y  Eq.  389. 
the  further  directions,  to  carry  into  1.  Trotter  v,  Heckscher,  41  N.  J.  Eq» 
effect  the  decree  already  made,  after  478. 

settling  the  points  reserved,  those  facts  9.  Thus  where  ^feme  covert  entitled 

may  be  brought  forward  by  petition,  to  a  reversionary  interest  in  a  chose  in 

and  the  court   will  hear  the  petition  action  obtained  a  release  of  the  prior 

with  the  cause  itself.    So  when  there  interest,  and  a  petition  was  presented 

has  been  a  change  of  parties,  or  an  ac-  by  all  parties  interested,  including  the 

cession  of  new  parties  in  interest  sub-  feme  covert^  for  payment  and  distribu- 

sequent  to  the  decree,  but  not  of  such  tion  of  the  fund,  it  was  held  that  pay- 

a  character  as  to  require  a  formal  re-  ment  of  her  share  could  not  be  ordered 

vivor."     Butler  v,  Halsey,  4  Sand.  Ch.  on  petition  to  be  made  to  her  and  her 

(N.  V.)  354.  husband.     It  seems  that  a  bill  was  the 

IMidharge  of  Tmstaas.  —  A  suit  was  proper  course  in  this  instance.    Story 

pending  in  equity  and  a  receiver  had  v.  Tonge,  7  Beav.  91. 

been   appointed,   but  certain   trustees  In  Ex  p,  Bromfield,  i  Ves.  Jr.  453, 

holding    funds    involved   in   the  suit  the  heir  at  law  of  a  lunatic  applied  by^ 

allowed   them   to  remain   for  several  petition  for  money  which  had  arisea 

years  in  the  hands  of  a  banker.    There-  from  the  sale  of  his  estate  and  had  been 

after  the  trustees  applied  by  petition  to  paid   into    court.      No  question    was- 

be  discharged,  on  the  ground  that  the  raised  concerning  the  method  of  appli- 

cestuis  que  trustent^  by  failing  to  object  cation,  and  the  merits  were  discussed 

to    their    action    in    th;   matter,   had  at  large  both  by  the  counsel  and  the 

waive!  their  rights,  but  as  the  cestuis  court,  but  on  account  of  the  great  con- 

que  trustent  were  infants  it  was  held  sequence    of    the   point  involved   the 

that  no  waiver  had  taken  place,  and  chancellor  said  that  the  case  must  be 

that  the   trustees    could   not   be    dis-  put  in  the  shape  of  a  bill, 

charged   on   this   petition.     Drever  v.  8.  Rights  of  Third  Purty  Inyolvod.  — 

Mawdesley,  13  Jur.  330.  A,  being  entitled  under  a  decree  to  an 

In  N'e7a  York  it  was  held  that,  Inde-  annuity  to  be  paid  by  the  receiver  in  a 

pendently  of  statute,  the  court  had  no  cause,  borrowed  a  certain  sum  from  B 

power  upon  mere  petition  to  discharge  and  signed  a  memorandum  of  agree^ 

a   trustee.     Matter  of  Van    Wyck,    i  ment   to  the  effect  that  said  annuity 

Barb.  Ch.  (N.  Y^  565.     But  by  virtue  should  be  a  security  for  that  sum  and 

of  Rev.   Stat.,   ^§  70,   71,   and   73,  it  interest,  and  gave  an  order  upon  the 

was  subsequently  held  in  the  case  of  receiver     for    payment    thereof.      B 

Quackenboss  v,  Soathwick,  41  N.  Y.  presented  the  order  to  the  receiver,  bat 

117,  that  the  Supreme  Court  had  power  the  receiver  stated  that  he  would  not 
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where  a  receiver  of  an  insolvent  bank  sued  to  recover  money  of 
the  bank,  received  by  one  of  its  creditors  subsequently  to  his 
appointment,  it  was  held  that  the  proceeding  must  be  instituted 
by  bill.* 

IV.   FOXM,   COVTEHT8,  SlOVATITBE,  AVD  YEXITICATIOV  —  1.   Title 

and  Addresi.  —  Where  a  petition  is  presented  during  the  progress 
of  a  suit  in  equity  it  is  properly  entitled  in  the  original  cause,* 
but  where  no  suit  is  pending  or  the  petition  is  in  relation  to  some 
collateral  matter,  it  should  be  entitled  in  such  matter ; '  and  it 
should  be  addressed  to  the  court.^ 

2.  Contents.  —  A  petition  should  contain  the  name  of  the  per- 
son by  whom  it  is  presented,^  a  statement  of  the  circumstances 

pay  it,  because  A  bad  desired  him  to  8.  Stafford  v.  Browrn,  4  Paige  (N.  Y.) 

pay  no  person  but  her  agent.     B  then  360;  De  Zeng  v,  Mann,  4  Ch.  Sent.  (N. 

filed  a  petition  praying  an  order  upon  Y.)  22. 

the  receiver  for  payment.     It  was  held  P«tition    lUlatIng    to    Two    JUitttmaX 

that  since  A  appeared  and  opposed  the  Boiti.  —  Where  a  petition  is  presented 

petition,  the  court  had  no  jurisdiction  which  relates  to  two  different  suits  it 

to  malce  an  order  thereon,  but  that  a  should  be  entitled  in  both.     Knight  v, 

bill  was  necessary.     Wastell  v,  Leslie,  Knight,  25  L.  J.  Ch.  848. 

II  Jur.  20.  FaUnro   to   Entitle    ImmatorlaL  —  In 

u  Bankmptej  Proceedingi,  instituted  Sewall  v,  Brainerd,  38  Vt.  364,  a  petU 

by  the  creditors  of  the   bankrupt,  a  tion  filed  in  the  original  cause  was  not 

petition  was  presented  suggesting  prop-  entitled  therein,  but  since  it  recited  the 

erty  subsequently  acquired   in   trade,  proceedings    in   the  cause,    and    wa» 

and  ignorance  on  the  part  of  subsequent  clearly  identified  therewith,  this  fact 

creditors  of  the  debtor's  former  bank-  was  held  to  be  immaterial, 

ruptcy.     Relief  upon  this  petition  was  8.  Jie  Martin,  3  M.  D.  &   De  G.  523. 

refused,   with  liberty    to    file    a    bilL  Undor  AotofParliuntBt.  —  In  England 

Ex  p.  Storks,  3  Ves.  &  B.  105.  a  petition  presented  in   relation   to  a 

JBpplomontal  BiU  J ooemry .  —  A  party  matter  over  which  the  court  has  juris- 
carried  on  a  suit  in  the  naniie  of  an-  diction  by  virtue  of  an  Act  of  Parlia- 
other  under  a  power  of  attorney.  In  ment  must  be  entitled  in  the  matter  of 
this  suit  a  certain  order  was  entered  by  the  proper  act.  In  re  French,  2  Tones  & 
consent  of  the  nominal  plaintiff,  but  L.  343;  In  re  Varteg  Iron  Works  Wes- 
without  the  consent  of  the  attorney,  leyan  Chapel,  10  Hare  appendix 
The  attorney  thereupon  petitioned  for  xxxvii.;  Ex  p,  Beddam,  i  Rose  310;  In 
a  discharge  of  the  order  on  the  ground  re  Law,  4  Beav.  509. 
of  irregularity,  and  for  leave  to  prose-  '*  CaiiM  and  Mattor  of."  »  Where  a. 
cute  without  interference  by  the  nom-  petition  is  presented  in  the  cause  for  & 
inal  plaintiff.  But  it  was  held  that  the  reference  to  inquire  whether  an  infant 
attomev  was  bound  by  the  acts  of  the  is  a  trustee,  and  the  infant  is  not  a 
nominal  plaintiff  so  far  as  not  to  be  able  party  to  the  cause,  it  is  not  enough 
to  have  them  set  aside  on  a  petition  in  that  the  petition  be  entitled  in  the 
the  cause,  and  that  for  this  purpose  he  cause;  it  must  also  be  entitled  in  the 
must  file  a  supplemental  bill.  Pent-  matter  of  the  infant.  Headley  v.  Red- 
land  V.  Quarrington,  3  Myl.  &  C.  249.  head,  i  L.  J.  Ch.   159. 

Orooi-UllVooeMary. —  Where  a  decree  4.  See    generally    article    Address, 

has  been  rendered  against  cosureties  vol.    i,    p.   234.     And   see   Matter  of 

upon  a  bond,  and  one  of  the  sureties  Bookhout,  21  Barb.  (N.  Y.)  348. 

seeks  to  have  the  decree  modified  in  In  Miniwippj,  under  Code  1892,  g  526, 

his   favor  so  as  to   render  the  other  the  address  of  bills  and  petitions  may 

surety  primarily  liable,  he  cannot  pro-  be  "To  the  Chancery  Court  of  the 

ceed   by  petition.     If  such  an  equity    county  of ." 

exists  in  his  favor  it  must  be  presented  5.  Glazbrook  v.  Gillatt,  9  Beav.  492, 

by  cross-bill.     May  v.  Duke,  61  Ala.  53.  holding  further  that  the  petition  of  a 

1.  State  Bank  v,  Plainfield  First  Nat.  person  who  is  not  a  party  to  the  cause 

Bank,  34  N.  J.  Eq.  450.  must  also  sute  his  residence. 
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upon  which  the  application  is  based,  and  a  prayer  for  the  relief 
desired.* 

Prolixity.  —  A  petition  may  be  framed  in  the  alternative,*  but 
prolixity  in  setting  out  at  length  clauses  of  a  statute  or  other 
document  should  be  avoided.' 

Soandalom  and  Impertinent  Matter  contained  in  a  petition  will  be 
stricken  out  with  costs,  on  exception  by  the  adverse  party.** 

In  a  Petition  to  AfBMt  a  Pond  in  Oonrt  the  facts  need  not  be  stated 
with  the  same  precision  as  in  a  bill,^  and  the  fact  that  matter  is 
found  in  such  a  petition  which  is  properly  the  subject  of  an  origi- 
nal bill  will  not  prevent  the  court  from  granting  what  is  properly 
claimed  therein.* 

3.  Signature.  —  A  petition  should  be  signed  by  the  party  pre- 
senting it.^ 

1.  For  the  general  form  of  a  petition  coaapany  for  various  violations  of  the 

see  that  used  in  Coburn  v.  Cedar  Val-  provisions  of  the  act  incorporating  it, 

ley  Land,  etc.,  Co.,  138  U.  S.  202;  also  allegations  of  fraud  on  the  part  of  a 

Gibson's  Suits  in  Chancery,  §  777.  single  subscriber  in  obtaining  stock, 

Por  Belief  Against  Volnntarj  Oonv^jr-  implicating  a  third  person  and  one  of 

anoe.  —  Where  a  creditor  seeks  relief  the  commissioners  authorized  to  re- 

by  petition  against  a  voluntary  convey-  cei ve  subscriptions,  are  impertinent  and 

ance  made  by  the  debtor   after    the  scandalous,  and  will  be  stricken  out. 

creation  of  the  petitioner's  demand,  the  King  v.  Sea  Ins.  Co.,  36  Wend.  ^N. 

petition  must  state  the  facts  constitut-  Y.)  62. 

ing  the  original  cause  of  action.  It  is  Impertinent  as  Well  as  Seandalons.  — 
not  sufficient  to  allege  that  the  peti-  Scandalous  matter  in  a  petition  in 
tioner  has  obtained  judgment  for  the  equity  will  not  abate  it  when  such  mat- 
amount  of  the  claim  against  the  debt-  ter  is  connected  with  the  merits  of  the 
or's  administrator  and  caused  execu-  case  and  is  material  to  the  inquiry, 
tion  to  issue,  which  has  been  returned  Lankton  t/.  Scott,  Kirby  (Conn.)  356. 
nulla  bona.  Alexander  i/.  Quigley,  2  In  a  Petition  for  a  Behearingi  the  plain- 
Duv.  (Ky.)  399.  tifif  having  stated   that  he   had  been 

8.  Petition  Pramed  in  Alternative. —  fraudulently  induced  by  the  defendants 

When  so  framed  the  respondent  cannot  to  sign  an  agreement,  counsel  for  the 

call  upon  the  petitioner  to  elect  to  pro-  defendants    were    desirous    that    this 

ceed  for  only  one  of  the  objects  of  the  statementshould  be  expunged;  but  the 

petition,  unless  under  special  circum-  register  refused  to  draw  any  order  of 

stances.     iS'x/.  Schooley,  Buck  476.  reference    for    impertinence,    on    the 

8.  Re    Manchester,   etc.,   R.   Co.,   8  ground  that  there  was  no  instance  in 

Hare  31.  which  it  had  been  done,  and  that  the 

Unneoeesary  Length.  —  A  petition  is  names  of  the  two  counsel  who  sign  the 

unnecessarily  long  where  it  sets  out  an  petition  are   always  considered  suffi- 

orig:inal  petition  and  also  a  master's  re-  cient  guaranty  that  it  contains  nothing 

Sort  containing  the  same  matter.     Re  improper.     Rowe  v.  Wood,  i  Jac.  &  W. 

ied minster  Charities,  12  Jur.  665.  326. 

4.  King  V,  Sea  Ins.  Co.,  26  Wend.  (N.  5.  Benson  lor  Bnle.  —  The  record  of 

Y.)62;  Toler  v.  East  Tennessee,  etc.,  the  suit  in  which  the  petition  is  filed 

R.  Co.,  67  Fed.  Rep.   168.    See  gen-  being  before  the  court,  much  of  the 

erally  article  Scandal  and  Imperti.  particularity  which   would    otherwise 

NBNCE.  be  required  may  be  dispensed  with. 

Soandal  and  Impertinenoe. —  Names  of  Weaver  t/.  Cooper,  73  Ala.  318. 

individuals  not  parties  to  the  proceed-  6.  Duvall  v.  Farmers  Bank,  4  Gill  & 

ing  should  not   be  introduced  into  a  J.  (Md.)  282. 

petition  in  connection  with  scandalous  7.  In  Hathaway  v,  Scott,   11   Paige 

and  offensive  matter  not  material  or  (N.  Y.)  173. 

pertinent  to  the  relief  sought.    Thus.  When   ttgnatnre    May   Be   IHspensed 

in  a  petition  to  dissolve  an  insurance  With.  --  In  Swan  v,  Newman,  3  Head 
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4.  Yeriflcation.  —  When  the  facts  upon  which  the  application  is 
based  are  not  immediately  before  the  court  a  petition  must  be 
verified  by  oath,^  and  this  is  also  the  practice  in  regard  to  petitions 
generally.* 

V.  Amsvdmsvt.  —  A  petition  may  be  amended  generally, •  or 
in  order  to  state  facts  which  are  necessary  to  form  the  founda- 
tion for  an  order ;  *  but,  as  a  general  rule,  facts  occurring  after  a 
petition  has  been  answered  cannot  be  introduced  into  it  by 
amendment,*  nor  will  amendment  commonly  be  allowed  after 
the  order  applied  for  has  been  made.* 

(Tenn.)  288,  it  was  held  not  to  be  essen-  whether  he  was  capable  of  understand- 

tial  to  the  validity  of  a  petition  that  the  ing  the  nature  and  object  of  the  petition, 

complainants  should  sign  it,  providing  and  that  he  was  apparently  of  sound 

their  names  appeared  in  the  body  or  mind,  and  capable  of  understanding  it. 

caption  of    the    instrument;    but    the  And  as  the  petitioner  was  also  blind, 

court,  said  that  petitions  were  generally  the  officer  should  have  certified  that  the 

signed.  petition   was  carefully  and    cotrectly 

1.  Anonymous,  Hopk.  (N.  Y.)  loi;  read  over  to  him  in  the  presence  of 

Hunt  V.  Wing,  10  Heisk.  (Tenn.)  139.  such  officer  before  he  swore  to  it. 

8.  In  ICiohigan  a  petition  for  execu-  A  P«titioii  to  Open  ft  Decree,  although 

tion   for   a  deficiency  on    foreclosure  verified,   is  no  evidence  of  the  facts 

must  be  sworn  to.     Ransom  v.  Suther-  contained   therein.     The   truth   of    its 

land,  46  Mich.  489;    Wallace  v.  Field,  allegation  must  be  established  by  affi- 

56  Mich.  3.  davits  and  other  evidence  taken   ac- 

In  Maryland  it  has  been  held  that  the  cording  to  the  practice  of  the  court, 

petition  of  a  defendant,  praying  for  the  Carpenter  t/.  Muchmore,  15  N.  J.  £q. 

rescission  of  a  decree  and  that  he  may  123. 

be  permitted  to  come  in  and  answer,  8.  Dent  v,  Maddox,  4  Md.  522;  In  re 

and  setting  forth  the  grounds  on  which  Westbrook,  L.  R.  11  Eq.  252;  Robinson 

the  application  is  made,  must  be  veri-  v,  Harrison,  i  Drew.  307;  /it  r^  Trustee 

fied  by  oath.     Bull  v,  Pyle,4i  Md.  419.  Relief  Act,  16  Jur.  1154. 

By  flUtnte  in  Pennsylyania  a  petition  Eilbet   on   iabioqnent   Prooeedingt.  — 

for  a  citation  against  an  assignee  for  The  amendment  of  a  petition  by  add- 

the  benefit  of  creditors,  or  against  a  ing  the  name  of  a  next  friend  does  not 

trustee  to  settle  his  account,  must  be  render  it  necessary  that  the  petition 

verified  on  oath  or  affirmation  to  au-  should  be  reanswered.    ^€  Nleadow, 

thorize  the  issuance  of  a  citation.    And  10  L.  T.  N.  S.  185.    Nor  does  amend- 

the  same  rule  applies  to  applications  in  ment  in  |^eneral  make  it  necessary  that 

the  Orphans*  Court  for  citations  against  the  petition  should  be  reserved.    In  re 

an  executor,  administrator,  or  guard-  Cartwright,  8  W.  R.  492:  lie  Meadow, 

ian.     MelHsh's    Estate,    i    Pars.    Eq.  12  W.  R.  595.    Nor  that  the  affidavits  in 

Gas.  (Pa.)  482.  support  thereof   should    be    resworn. 

▼erifofttion  by  Agents  and  Solioitor.—  In  re  Harris,  8  Jur.  N.  S.  166;  Fisher 

Petitions  should  not  be  sworn  to  by  r,  Coffey,  i  Jur.  N.  S.  956. 

agents  or  solicitors,  and  a  party  who  Leave   to   Amend   Sefinsed.  —  But   in 

has  not  sworn  to  his  petition  should  be    v,  Keele,  8  Ir.  Eq.  Rep.  511,  leave 

required  to  sign  it  in  order  to  prevent  to  amend  a  petition  verified  by  affi- 

subsequent  repudiation.      Johnson   v,  davits  was  refused. 

Murray,  12  Lea  (Tenn.)  ico.  4.  In  re  Humphry,  i  Jur.  N.  S.  921; 

▼erifofttion  by  Person  Bnibrinff  under  Matson  v.  Swift,  8  Beav.  368. 

IMMkUlity. —  In   Matter  of  Christie,   5  5.  Doubtfire  e^.  Elworthy.  9  Jur.  1083. 

Paige  (N.  Y.)  242.  where  a  petition  was  When  a  petition  has  been  half  heard 

sworn  to  by  a  person  who  had  been  it    cannot    be    amended  on    payment 

found  by  the  inquisition  of  a  jury  to  be  merely  of  the  common  costs  of  the  day. 

a  lunatic,  it  was  held  that  the  officer  be-  Ex  p.  Turvill,  3  Deac.  &  C.  346. 

fore  whom  it  was  sworn  should  have  6.  Re  Marrow,  10  L.  J.  Ch.  N.  S.  340. 

stated  in  the  juratthat  he  had  examined  Amendment  Sometimei  Allowed   After 

the  petitioner  for  the  purpose  of  ascer-  Order.  —  Where    a    petition    was    pre- 

'  taining   the   state   of   his   mind,   and  sented  and  an  order  made  affecting  a 
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SapplooMBtal  Petition.  —  When  a  petition  is  ordered  to  stand  over, 
a  new  petition  is  not  necessary  to  bring  the  matter  again  before 
the  court,  but  material  facts  subsequently  occurring  should  be 
stated  in  a  supplemental  petition.^ 

YI  PABTIB8  TO  P1TITIOV8  —  1.  In  General — a.  Strangers  to 
THE  Suit.  —  It  has  been  said  that  persons  who  are  not  parties 
to  a  suit  cannot  in  general  file  a  petition  therein  for  any  purpose,* 
but  there  are  undoubtedly  exceptional  cases  in  which  they  will  be 
allowed  to  do  so.* 

b.  Married  Women,  Infants,  and  Lunatics.  —  A  petition 

by  a  married  woman  should  name  a  next  friend ;  ^  and  a  guardian 

fund  in  court,  which  was  dealt  with  an  injunction  granted  therein,  may  file 
as  cash,  but  it  afterwards  turned  out  a  petition  to  have  the  injunction  con- 
that  shortiv  before  the  petition  was  strued  or  modified  in  his  behalf .  Spealc 
presented  the  money  had  been  invested  v.  Ransom,  2  Tenn.  Ch.  aio;  Bour- 
in  bonds,  leave  was  given  to  amend  baud  v,  Bourbaud,  10  L.  T.  N.  S.  781. 
the  petition  by  the  introduction  of  apt  7or  Bemoyal  of  TrustM. —  In  Livings- 
words  stating  the  real  facts  of  the  case,  ton's  Petition,  2  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
In  re  Bunnett,  i  Jur.  N.  S.  921.  And  App.)  i,  it  was  held  that  Rev.  Stat.  N. 
in  a  similar  case,  Hoole  zf.  Roberts,  16  Y.,  §§  70,  72,  authorizing  any  person 
Jur.  1 135,  after  the  order  had  been  interested  in  the  execuuon  of  an  ex- 
drawn  up  it  was  discovered  that  one  of  press  trust  to  apply  by  petition  for  the 
the  petitioners  was  a  fetne  covert  at  the  removal  of  the  trustee,  applied  only  to 
time  of  presenting  the  petition,  and  persons  immediately  interested  and 
leave  was  given  to  amend  the  petition  who  might  be  injured  by  a  violation  of 
by  stating  this  fact  and  praying  pay-  the  trust  or  by  the  insolvency  or  in- 
ment  of  her  share  to  her  husband,  competencv  of  the  trustee;  and  that 
And  it  was  also  held  that  the  order  those  provisions  did  not  apply  to  per- 
might  be  amended  to  conform  with  the  sons  entitled  to  the  benefit  of  the  trust 
amended  prayer  of  the  petition.  property  in  remainder  after  a  tenant 
By  OoiMiit  of  Parties.  —  And  where  a  for  life,  said  life  tenant  not  desiring  the 
petition  was  presented  by  a  person  en-  removal  of  the  trustee, 
titled  to  an  annuity,  for  payment  of  Most  HaTO  Intoroft  in  Beeroo.  —  In 
the  arrears  thereof,  and  an  order  was  Gurden  tr.  Badcock,  6  Bra  v.  157,  it 
made  on  the  petition,  but  not  passed  was  held  that  a  petition  might  be  pre- 
and  entered,  the  petition  was,  by  con-  sented  by  one  who  was  not  a  party  to 
tent  of  all  parties,  allowed  to  be  the  record,  but  that  he  must  be  a  per- 
amended  by  stating  further  facts  and  son  having  a  direct  interest  in  the  exe- 
fteeking  similar  relief  as  to  another  an-  cntion  of  the  decree, 
nuity  similarly  situated,  which  was  4.  Howard  v.  Prince,  14  Beav.  28. 
also  in  arrears.  Hislop  v,  Wykeham,  And  see  in  general  article  Next 
3  W.  R.  286.  Friend,  vol.  14,  p.  996. 

1.  Re  Gavacan,  2  Dr.  &  War.  432;        Hot  Always  Bssential.  —  But  in  a  case 
Maude  v,  Maude,  16  Jur.  932.  where  the  solicitor  undertook  to  be  re- 
ft. Fidelity  Trust,  etc.,  Co.  v.  Mobile  sponsible  for  costs  it  was  held  unneces- 
St.  R.  Co.,  53  Fed.  Rep.  850.  sary  to  amend  a  married  woman's  peti- 
8.  Jones  v,  Roberts,  12  Sim.  189.  tion  by  adding  a  next  friend.    Jennings 
Potitioii  Showing  OoUusion. —  In  Bar-  v,  Devey,  4  Jur.  858. 
ker  V.  Todd,  15  Fed.  Rep.  265,  it  being        And   the  omission   to  name  a  next 
made  to  appear  to  the  court  by  the  pe-  friend  in  a  petition  by  a  married  wo- 
tition  of  strangers  to  the  record  that  a  man  for  the  payment  out  of  court  of 
decree  had  been  obtained  by  collusion  her  separate  estate  has  been  held  to  be 
between  the  complainants  and  the  de-  immaterial.    lie  Fisher,  45  L.  T.  N.  S. 
fendant,  the  decree  was  annulled  and  504.    And   the  same   is  true  where  a 
tho  case  dismissed.  married  woman  petitions  for  access  to 
Third  Pirty  AiTootod  by  Ii^nnotioii.  —  her  children  under  statute  2^3  Vict., 
A  third  person  who  is  not  a  party  to  a  c.  54.     Re  Groom,  7  Hare  38;   Re  Hake- 
tuit,  but  whose  rights  are  affected  by  willt  i  E<1*  Rep.  11. 
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ad  litem  will  be  specially  appointed  in  cases  where  a  petition  is 
served  upon  an  infant  ^  or  a  lunatic* 

2.  Intervention  by  Petition.  —  See  generally  article  Interven- 
tion, vol.  II,  p.  494. 

Vn.  FuDre  OF  ]^TITI0V&  —  By  the  rules  of  chancery  practice 
the  original  petition  must  be  filed  before  the  order  made  thereon 
has  been  passed.* 

A  Copy  May  Bo  Fiiod,  however,  in  cases  where  the  original  has 
beenlost,*  or  where  the  petitioner  refuses  to  file  the  same.* 

Tm  HoTZCS  OF  PITITIOV8 — 1.  In  OeneraL  — When  a  petition 
is  presented  in  a  case  where  an  adverse  party  has  the  right  to  be 
heard  in  opposition,  he  is  entitled  to  notice  of  the  application.* 

Belief  Granted  to  Xarried  Womaa  oa  R.  Co.  v,  Sneden,  26  N.  J.  Ea.  539;  Is- 

Fetitlon. —•  Where  a    bill    brought    by  nard  v.  Cazeaux,  i  Paige  (N.  Y.)  39; 

husband  and  wife  is  dismissed  upon  Gibbons's  Appeal,  104  Pa.  St.  587. 

the  agreement  of  the  husband  alone.  In    Alabama,    by    the    nlnety-eightb 

the  wife  may  by    petition    have  the  chancery  rule,  all  special  motions  and 

order  of  dismissal  revoked  as  to  her  petitions  which  are  not  by  the  practice 

own  interest.    Pryor  r.  Pryor,  5  Kulp  of  the  court  considered  ex  parte  must 

(Pa.)  25.  be  made  and  heard  upon  one  day's  no- 

Seyeranee    in   Defeoue.  —  In    a    suit  tice  in  writing,  unless  notice  is  waived. 

against  husband  and  wife  to  subject  Code  Ala  ,  1896,  p.  1223. 

the  wife's  land  to  a  mortgage,  the  hus-  In  Miehigan  suits  against  an  assignee 

band  having  pleaded  bankruptcy,  the  of  the  maker  of  a  note,  to  recover  a 

wife    petitioned    for  leave  to    defend  dividend,  may  be  commenced  by  peti- 

separately,  and  was  allowed  to  do  so.  tion.     In  such  cases  jurisdiction  of  the 

Allen  V,  Lenoir,  53  Miss.  321.  assignee  is  acquired  by  an  order  re- 

1.  In  re  Cooper,  9  W.  R.  531 ;   Re  quiring  hitn  to  appear  and  answer,  but 

Cleveland,  29  L.  J.  Ch.  530;  In  re  Bar-  the  creditors  need  not  be  served  with 

dngton,  27  Beav.  272;  In  re  Trustee  notice  of  the  petition,  nor  with  a  copy 

Relief  Act,  6  Jur.  N.  S.  441.    See  arti-  of  the  order,  their  interest  bein^  suffi- 

cle  Infants,  vol.  10,  p.  581.  ciently  represented  by  the   assignee: 

8.  Re  Greaves,  2  W.  R.  355.  Southern     Michi^n     Nat.    Bank    v, 

A  petition  presented  by  the  executor  Byles,  67  Mich.  296. 

of  a  lunatic,  to  procure  payment  from  And  in  the  same  state,  where  execu- 

a  fund  in  court,  must  be  served  on  the  tion  for  a  deficiency  on  foreclosure  is 

committee  of  the  lunatic,  although  he  sought  by  petition,   personal    service 

has  passed  his  accounts  and  his  secur-  upon  the  defendant  is  required,  and  he 

ity  has  been  discharged.    In  re  Wylde,  should  also  have  notice  of  the  time 

18  Jur.  115.  when  the   petition   will  be  presented. 

8.  2  Dan.  Ch.  PI.  and  Pr.  1609.  Ransom  v.  Sutherland,  46  Mich.  489. 

Taking  Off  the  File.— Where  a  peti-  Time  of  Serriee.  — It  is  irregular  to 

tion  was  presented  in  the  names  of  A  serve  a  petition  after  the  petition  day 

and  B,  but  without  the  authoritv  of  A,  for  which  it  is  answered.    Salvidge  v, 

it  was  held  that,  having  regard  to  the  Tutton,  10  L.  J.  Ch.  347. 

rights  of  the  respondents,  the  petition  What  Fartieo  Should  Be  Served.  —  A 

could  not  be  ordered  to  be  taken  o£f  the  petition  cannot  be  brought  on  merely 

file    on    the    application  of    A   alone,  for  the  purpose  of  ascertaining  what 

Tarbuck  v.  Tarbuck,  6  Beav.  134.  parties  are  to  be  served.    The  peti- 

4.  Smith  r.  Harwood,  i  W.  R.  iii;  tioner  must  serve  such  persons  as  he 
Re  Anglo-Greek  Steam  Nav.,  etc.,  Co.,  thinks  proper,  and  state  in  the  footnote 
35  Beav.  419;  Sanderson  v.  Walker,  i  who  has  been  served.  In  re  Green,  6 
Myl.  &  C.  359.  Jur.  N.  S.  530. 

5.  Andrews  v,  Walton,  i  Myl.  ^  C.  Votioe  WiU  Be  Dispensed  With,  how- 
360;  Re  Devonshire,  32  Beav.  241.  ever,  in  the  case  of  a  petition  to  affect 

6.  Thornton  v.  Highland  Ave.,  etc.,  a  fund  in  court,  where  the  parties  ap- 
R.  Co.,  94  Ala.  353;  Freeman  v.  Gas-  pear  and  answer  of  their  own  accord. 
kill,  34  Ga.  306;    Long  Branch,  etc..  Weaver  tf.  Cooper,  73  Ala.  318. 
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Th«  OrdiBAiy  Prootdnre  in  such  cases  is  to  take  a  rule  or  order  fixing 
a  day  for  the  hearing,  and  copies  of  the  petition  and  order  are 
then  served  upon  the  respondent.* 

2.  Where  ^ooeie  Is  Essential  —  Prayer  for  ProooM.  —  Petitions 
which  are  filed  by  new  parties,  or  which  are  used  for  the  purpose 
of  instituting  a  suit,  should  pray  for  process  against  the  parties  in 
interest, •  and  no  decree  should  be  made  in  cases  of  this  nature 
unless  process  is  had  and  served.' 

IX.  HEABnro — 1.  In  General  —  At  the  present  day,  the  gen* 
eral  practice  upon  the  hearing  of  petitions  is  similar  to  that  which 
prevails  upon  the  hearing  of  motions.* 

1.  Crane  v,  Brigham,   ii  N.  J.  Eq.  A  Potition  by  Way  of  OroM-Ull  which 

29;  Gibbons*s  Appeal,  104  Pa.  St.  587.  makes  no  one  defendant,  which  prays 

8.  Majors    v,    McNeilly,     7     Heisk.  no  process,  and  under  which  no  pro- 

(Tenn.)  294;  Dun  fee  v.  Childs,  (W.  Va.  cess  is  issued  is  a  nuUity.     Washing- 

i8q8)  30  S.  E.  Rep.  102.  ton,  etc.,  R.  Co.  r.   Bradley,  10  Wall. 

Where  a  petition  filed  in  a  cause  so  (U.  S.)  302. 
far  departs  from  the  case  made  and  the  WaiT«r  of  Prooess.  —  If  the  parties  in 
relief  prayed  by  the  original  bill  as  to  interest  waive  process,  and  come  in  and 
be  in  reality  the  institution  of  a  new  make  defense,  a  failure  to  ask  for  pro- 
suit,  process  must  be  had  on  the  parties  cess  in  the  petition  is  cured.  Majors  v. 
defendant  thereto.  Smith  v,  Woolfolk,  McNeilly,  7  Heisk.  (Tenn.)  294.. 
J15  U.  S.  143.  iabpcpna  Hot  Seqnirsd.  —  A  stranger 

Fotitioii  Filed  by  Third  Party.  —  Sev-  to  a  suit  who  by  petition  claims  a  fund 
eral  creditors  obtained  a  decree  in  in  court  in  opposition  to  one  of  the 
chancery  subjecting  property  of  their  parties  to  the  suit,  and  also  in  opposi- 
debtor  to  payment  of  the  debts.  This  tion  to  another  claimant  by  petition, 
property  being  claimed  under  a  prior  need  not  ask  for  a  subpoena  against 
mortgage  by  a  third  party  who  was  not  either  of  the  other  claimants,  nor  pray 
a  party  to  the  suit,  it  was  agreed  by  relief,  nor  procure  an  order  nisi  on  his 
the  parties  that  the  mortgagee  should  opponents.  Balch  v.  Zentmeyer,  11 
present  his  claim  to  the  court  in  the  Gill  &  J.  (Md.)  267. 
form  of  a  petition.  The  petition  which  BiU  mated  as  Petition.  —  In  Maitland 
was  filed  in  pursuance  of  this  agree-  v,  Gibson,  79  Fed.  Rep.  136,  where  it 
ment  neither  prayed  that  any  persons  was  held  that  under  the  peculiar  cir- 
should  be  made  parties  nor  prayed  cumstances  of  the  case  the  bill  might 
process  against  any  person.  The  be  treated  as  a  petition,  the  court  in 
court  rendered  a  decree  in  favor  of  the  its  opinion  said:  **  Treating  it  as  a 
petitioner,  but  upon  appeal  this  decree  petition  in  the  suit  to  which  it  relates, 
was  reversed,  and  it  was  held  to  be  the  plaintiff  in  that  suit  is,  of  course, 
irregular  for  the  chancellor  to  make  a  entitled  to  answer  it,  and  to  be  heard 
decree  adjudging  adversely  to  the  upon  it;  but  these  rights  he  must  ex- 
rights  of  the  creditors  without  having  ercise,  if  he  desires  to  do  so,  upon  no- 
them  before  him  as  parties  and  afford-  tice  merely,  without  subpoena, 
ing  them  an  opportunity  to  contest  8.  Alexander  v,  Quigley,  2  Duv. 
the  adverse  claim  of  the  mortgagee.  (Kv.)  402;  Brevard  v.  Summar,  2 
While  the  agreement  dispensed  with  Heisk.  (Tenn.)  97;  Morgan  t*.  Morgan, 
the  necessitv  of  a  formal  bill,  it  did  not  42  W.  Va.  542. 

dispense  with   the  making  of  parties  4.  See  generallv  as  to  hearing  upon 

and  the  accustomed  proceedings    ac-  motions,  article  Motions,  vol.   14,  p. 

cording  to  the  rules  of  chancery  prac-  163  et  seq, 

tice.     Cowles  v,  Andrews,  39  Ala.  125.  Bight  to  a  Hearing.  —  In  Michigan, 

When  ITsed  as  iabititnte  for   Bill. —  by  Comp.  Laws,  ^  5127.  any  defendant 

Process  must  be  had  on  a  petition  be-  brought  in  by  publication,  except  in 

fore  it  can  be  treated  as  an  original  divorce    cases,    may    petition    to    be 

bill.     Morgan   v,  Morgan,  42  W.   Va.  heard,  and  ** '  the  party  so  petitioning 

542,  citing  Fowler  v,  Lewis,  36  W.  Va.  shall  be  admitted  to  answer  the  com- 

112,  and  Goff  v.  Price,  42  W.  Va.  384.  plainant's  bill,  upon  paying  or  secur- 
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2.  On  Afldavits.  —  Where  the  adverse  party  is  entitled  to  be 
heard,  affidavits  in  support  of  the  petition  and  in  opposition 
thereto  may  be  taken  by  the  respective  parties,  and  these 
affidavits,  together  with  the  petition,  are  read  upon  the  hearing.* 

3.  Order  of  Hearing.  —  The  party  with  whom  the  affirmative 
lies  begins,*  and  where  two  petitions  are  presented  in  same  mat- 
ter,  the  one  first  presented  is  entitled  to  priority  of  hearing. • 

4.  Bight  to  Anffwer.  —  A  party  on  whom  a  petition  is  served 
has  a  right  to  answer  it,^  but  he  cannot  be  compelled  to  do  so.^ 

X.  Costs  of  ths  Appucatiov  —  1.  In  OeneraL  —  A  person  who 
has  been  properly  served  with  a  petition  is  entitled  to  his  costs 
of  appearance.* 

ing  to  be  paid  such  costs  as  the  court  granted,  and  the  other  that  a  greater 

shall  adjudge.'    This  provision  is  posi-  measure  of  relief  should  have    been 

tive  and  unqualified,  and  the  right  is  granted,  the  petition  asking  for  relief 

absolute.    The  court  has  no  power  to  should  be  heard  first.    Neate  v.  Pink, 

decide  defendant's  equities  on  affidavit,  i6  Tur.  60. 

or  in  any  way  except  in  a  hearing  on  And  where  one  petition  asks  for  the 

the  merits."    Per  Campbell,  J.,  in  Mc-  confirmation  of  a  report,  and  another 

Donald  v,  McDonald,  45  Mich.  44.  petition    excepts    to    the    report,    the 

TUing  Eeoord  of  Prior  Prooooding  at  counsel  for  the  petition  which  asks  for 

Law.  —  In    Singery    v.    Atty.-Gen.,    2  confirmation  has  a  right  to  be  heard 

Har.  &  J.  (Md.)  487,  it  was  held  that  before  the  counsel  for  the  second  peti- 

the  record  of  the  proceedings  in  a  pre-  tJon  proceeds  to  argue  the  exceptions, 

vious  action  at  law  between  the  same  £xp,  Morley,  i  Deac.  &  C.  509. 

parties  and   in  relation  to  the    same  8.  In  n  Mallorie,  i  H.  &  Tw.  435. 

matter  might  be  filed  and  taken  as  a  4.  Maitland  v,  Gibson,  79  Fed.  Rep. 

part  of  the  proceedings  upon  a  petition  136. 

in  equity.     But   the .  records  so  filed  A  Crow-Ull  Oaonot  Bo  Filed  on  a  peti- 

could  not  have  any  greater  effect  in  bar  tion  without  leave  of  the  court,  and  if 

to  the  suit  than  if  pleaded.  so  filed  it  may  be  set  aside.     Bronson 

1.  Crane  v.  Brigham,  11  N.  J.  Eq.  v.  La  Crosse,  etc.,  R.  Co.,  2  Wall.  (U. 

29;  Britlon  v,  Britton,  45  N.  J.  Eq.  88.  S.)  28^. 

*'  Where  a  petition  is  presented,  and  6.  Crane  v,  Brigham,  11  N.  J.  Eq. 

an  adverse  party  has  a  right  to  be  29;  Trotter  v.  Heckscher,  41  N.  J.  Eq. 

heard  in  opposition,  the  usual  proceed-  481. 

ing  is  to  grant  a  rule  or  order,  fixing  a  6.  Re  Burnell,  10  Jur.  N.  S.  289. 

day    for  the  hearing  of  the    parties.  Costs  will  be  allowed  to  a  respondent 

Copies  of  the  petition   and  rule    are  upon  a  petition  which  is  litigated,  as  in 

served  on    the  opposite  party.      The  other  causes.    Wagner  v.  Ludecus,  S 

parties  are  then  at  liberty  to  take  affi-  Rich.    Eq.    (S.    Car.)   185,    overruling 

davits,   which   must  be  either    taken  Ex  p,  M'Cleland,  i  Hill  Eq.  (S.  Car!) 

upon  two  days'  notice,  or  else  copies  412. 

served  on  the  adverse  party  at  least  ieevrltjfor  Ooiti.  — Where  the  peti- 

four  days  before  the  day  of  argument,  tioner  is  outside  of  the  jurisdiction. 

The  matters  presented  by  the  petition  security   for  costs  may  be    required, 

are  heard   upon   these  affidavits,  and  Exp,  Siedler,  12  Sim.  106;  In  re  Home 

upon  them  only.    The  petition  itself  is  Assur.  Assoc,  L.  R.  12  Eq.  112.     But 

no  evidence  of  the  facts  suted  in  it.  it  seem^  that  this  rule  does  not  apply 

They  must  all  be  proved  aliunde.    No  where  the  petition  is  presented  by  one 

answer    to    the    petition    is  required,  who  is  a  party  to  the  original  suit. 

Coxe  V.   Halsted,  2  N.  J.   Eq.   3ii.**  Ex  p.  Yowell,  7   Heisk.  (Tenn.)  561; 

Per  Williamson,  C.,  in  Crane  v.  Brig-  Cochrane  v.  Fearon,  18  Jur.  568. 

ham,  II  N.  J.  Eq.  20.  Dlimisial  tot  Want  of  Jurisdiotioa. — 

5.  Exp,  Daly,  i   Mont.  &  A.  384.  It  seems    that  a  petition   which  the 

Whoro  Two  FotitioBi  Aro  PtOiontod  ap-  court  has  no  jurisdiction  to  entertain 
pealing  from  an  order,  one  to  the  effect  may  be  dismissed  with  costs.  Matter 
that     no     relief    should    have    been    of  Isaac,  4  Myl.  &  C.  11.    Andin^;r/. 
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Wh«rt  a  Chuurdian  Is  AppolBtad  on  the  petition  of  an  infant  he  will 
be  allowed  the  costs  of  the  application  in  his  account.^ 

Wli«r«  tlie  Petitioa  Is  Amended  the  allowance  of  costs  rests  in  the 
discretion  of  the  court.* 

When  a  Copj  Is  FUsd.  —  But  where  the  loss  of  the  original  peti* 
tion,  or  the  refusal  of  the  petitioner  to  file  it,  renders  necessary 
the  filing  of  a  copy,  the  petitioner  will  be  ordered  to  pay  the 
costs  consequent  thereon. • 

Wlmre  Two  Potitioiii  with  tho  flamo  Oljoet  are  filed  by  different  parties, 
the  costs  of  both  will  be  allowed  provided  they  were  presented  in 
good  faith,  but  it  will  be  otherwise  where  the  second  petitioner 
was  aware  of  the  previous  application."* 

Where  Petitioii  Stands  Drer.  —  A  respondent  objecting  to  the  form 
of  a  petition  should  be  prepared  to  answer  to  the  merits  in  case 
his  objection  is  overruled,  and'  if  it  is  necessary  that  the  petition 
should  stand  over  to  enable  him  to  file  affidavits  he  will  be 
obliged  to  pay  costs.* 

2.  Where  the  Petitioner  Does  Hot  Appear.  —  If  the  petitioner 
does  not  appear  upon  the  hearing,  the  respondent  is  entitled  to 
a  dismissal  of  the  petition  with  costs,  upon  producing  his  affidavit 
that  the  petition  has  been  duly  served  upon  him.^ 

3.  App^aranee  by  Party  Having  Ho  Interest  —  The  authorities 
differ  as  to  whether  a  party  who  has  been  served  with  a  petition, 
but  who  has  no  interest  in  the  subject-matter  of  the  controversy, 
is  entitled  to  the  costs  of  appearance.^ 

Cotton,  9  Beav.  107,  a  petition  was  dis-  petition  was    presented  first.     In  re 

missed   for  want  of  jurisdiction,  but  Prinf(,  28  L.  T.  N.  S.  467. 
without  costs,  on  account  of  the  im-        6.  Ex  p,  Bellott,  a  Madd.  259. 
proper  conduct  of  the  respondent  in  the        6.  Ex  p.  Garth,  2  GIvn  &  J.  392. 
matter  complained  of.  AfldaTit  of  Senriee  Inspensed  With.  — 

1.  Ex  p,  Salter,  3  Bro.  C.  C.  500.  And  where  a  petition  is  called,  and  by 

8.  Ex  p.  Thompson,  3  Deac.  &  C.  consent  of  both  parties  the  hearing  is 

612.  postponed  to  a  future  day,  if  the  peti- 

In  /if  re  Procter,  16  Jur.  233,  where  tioner  does  not  then  appear  the  re- 

the  petition  was  defective,  leave  was  spondent  is  entitled  to  a  dismissal  of 

given  to  amend,and  the  court  made  an  the   petition   with  costs,   without  pre- 

order  that  the  costs  of  the  day's  at-  senting  such  affidavit  of  service.    Exp. 

tendance  should  not  be  allowed.  Ward,  i  Deacon  86,  38  E.  C.  L.  385. 

Where  notice  of  a  motion  to  amend        Costs    of  All   AAdaTlts.  —  When    an 

is  given  to  the  respondent,  and  he  ap-  order  is  made  that  a  party  shall  pay 

pears  to  oppose  the  application,  he  will  costs,  this  includes  the  costs  of  all  the 

not  be  entitled  to  the  costs  of  the  day  affidavits  on  both  sides,  although  some 

if  the   motion   to  amend  is  granted,  of  them  may  not  have  been  read  on  the 

Exp.  Green,  2  Deac.  &  C.  42.  hearing.    Exp,  Sidebotham,  4  Deac.  & 

8.  Re  Devonshire,  32  Beav.  241;  Re  C.  141;  Wood  v,  Preston,  5  Sim.  662. 
Anglo-Greek  Steam  Nav.,  etc.,  Co..  35        7.  That  Coots  Will  Hot  Bo  Allowed.  -— 

Beav.  419.  The  court  disapproves  of  the  appear- 

4.  Ex  p.  Wortham,  4  De  G.  &  Sm.  ance  of  parties,  although    (hey  have 

415;  In  re  Chaplin,  9  L.  T.  N.  S.  677.  been  served,  where  their  appearance  is 

Where  two  petitions  are  presented  unnecessary,  and  their  costs  will  not 

on  the  same  day  in  the  same  matter,  be  allowed.      Day  v.  Croft,  19  Beav. 

costs  will  be  allowed  only  on  the  more  518;  and  to  the  same  effect  see  In  re 

perfect    petition,   although  the    other  Birch,  2  Kay  &  J.  369;  Garey  v.  Whit- 
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]Mier«tloB  of  tho  Oonrt.  —  By  the  weight  of  authority  the  matter  of 
allowing  or  disallowing  costs  in  such  cases  rests  in  the  discretion 
of  the  court,  which  will  consider  whether  or  not  it  was  necessary 
for  the  party  to  appear,  and  decree  accordingly.* 

tingham,  i  T.  &   R.  405;  Heneage  v.  Jar.  3;  or  because  he  has  appeared 

Aikin,  i  Jac.  &  W.  377.  merely  to  ask  for  his  costs,  Bruce  v, 

tTanoeeisarj  Party  Ordorod  to  Pay  Costs.  Kinlock,  11  Beav.  432. 

—  Where  an    unnecessary  party  has  So  where  a  solicitor  appeared  in  a 

been  served  with  a  petition  solely  in  cause  for  two  parties,  and  a  petition 

conseauence  of  a  claim  set  up  by  him,  was  served  upon  him  which  affected 

he  will  be  left  to  bear  his  own  costs,  one  alone,  but  without  any  intimation 

Matter  of  Shrewsbury  Municipal  Chari-  in  respect  of  which  of  these  parties  he 

ties,  13  Jur.  201.  was  served,  and  he  appeared  on  the 

To  tho  Contrary.  —  But  in  the  follow-  hearing  for  both,  it  was  held  that  the 

ing  cases  respondents  served  and  ap-  party  who  had  no  interest  in  the  mat- 

pearing  were  allowed  costs,  although  ter  was  entitled  to  his  costs.     Kilmins- 

having  no  interest  in  the  subject-matter  ter  v,  Noel,  12  Beav.  246. 

of  the  controversy.    Marks  v,  Marks,  1.  Woodr.  Boucher,  40  L.  J.  Ch.  112. 

t8  L.  J.  Ch.  171;  Lodge  v,  Robbins,  4  Tondorof  Connsol  Foo.  —  In  England^ 

Jur.  478;  Clarke  v.  Sitnpson,  17  L.  T.  where  it  is  doubtful  whether  a  party 

N.  S.  559;   Bamford  v.  Watts,  a  Beav.  who  is  served  should  appear  on  the 

aoi.  hearing,  the  petitioner,  on  serving  such 

And  it  has  been  held  that  a  party  party,  should  tender  him  a  sum  suffi- 

served  with  a  petition  does  not  lose  the  dent  to  enable  him  to  procure  legal 

costs  of  his  appearance  merely  because  advice  in  the  matter,  and  if  such  tender 

his  counsel  at  the  hearing  raises  an  is  not  made    the    petitioner    will    be 

unsuccessful  opposition.  Re  London,  obliged  to  pay  the  costs  of  his  appear- 

etc,  R.  Metropolitan  Extension  Act,  13  ing.    In  re  Duggan,  L.  R.  8  Eq.  697. 
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CROSS-REFERENCES. 

As  to  Abortions^  see  article  ABORTION^  vol.  i,  p.  62. 

Druggists,  see  article  DRUGGISTS,  vol.  7,  p.  226. 

And  consult  generally  the  General  Index  to  this  work. 
Matters  of  Substantive  Law  and  Evidence,  see  the  title  PHYSI- 

CIANS  AND  SURGEONS,  Am.  and  Eng.  Encvc.  of 

Law. 

I  PEACTicnre  Without  a  Liosvse  —  1.  The  Indictment  Gen- 
erally. —  Statutes  regulating  the  practice  of  medicine  have  been 
enacted  in  many  jurisdictions.  It  is  commonly  provided  that  a 
person  shall  not  practice  as  a  physician  or  surgeon  until  he  has 
obtained  a  license  or  certificate  from  one  of  the  examining  bodies 
named  in  the  statute ;  and  in  some  states  it  is  further  provided 
that  the  applicant  must  file  his  certificate  and  procure  registra- 
tion as  a  practitioner.  Under  all  of  these  statutes  the  gist  of  the 
offense  consists  in  practicing  without  having  procured  a  license, 
or  without  having  registered,  and  the  indictment  must  affirma- 
tively allege  noncompliance  with  the  law  in  one  or  both  of  these 
particulars.^ 

1.  Richardson  v.  State,  47  Ark.  563;  he  has  reipoved.     Under  this  statute 

State  V.  Fussell,  45  Ark.  65 ;   Jones  v»  an  indictment  alleging  that  the  defend- 

State,  49  Neb.  609;    State  v.  Call,  lai  ant  practiced  medicine  and  surgery  in 

N.  Car.  643.  a  designated  county  without  having 

In  Arkansas,  where  the  statute  makes  first  obtained   the  required  certificate 

it  a  misdemeanor  to  practice  medicine  from  the  state  board  of  health  has  been 

without  being  registered  as  a  physician  held  sufficient.    Jones  r.  State,  49  Neb. 

in  the  office  of  the  county  clerk,  the  609. 

gist  of  the  offense  consists  in  not  being  In    Vorth    Oarolina    an    indictment 

so  registered,  and  an  indictment  which  under  Act  1889,  c.  181,  g  5,  must  di- 

alleges  that  the  accused  practiced  medi-  rectly  allege  that  the  accused  has  not 

cine  without  filing  a  certificate  with  the  registered  and  obtained  the  certificate 

clerk  of  a  certain  county  and  without  required  by  said  act.    State  v.   Call, 

having  a  certificate  of  registration  over  121  N.  Car.  643. 

the  signature  and  official  seal  of  any  In  Tazas  an  indictment  is  bad  where 
county  clerk  in  the  state  does  not  it  charges  that  the  accused  practiced 
charge  any  offense;  both  of  these  alle-  dentistry  in  a  given  county  without 
gations  being  true,  it  does  not  neces-  having  obtained  a  license  from  the 
sarily  follow  that  the  accused  was  not  board  of  examiners  of  the  first  judicial 
registered  as  required  by  law.  State  district,  when  the  statute  merely  pro- 
s'. Fussell,  45  Ark.  65.  vides  that  a  certificate  shall   be  pro- 

Jjk  MIsMnzi  failure  of  the  defendant  cured  from  a  board  of  examiners  within 

to  comply  with  the  regulations  of  the  the  state,  and  does  not  rec^uire  that  it 

statute  must  be  affirmatively  averred  in  be  obtained  from  the  examining  board 

the  indictment.     Sute  v,  Hathaway,  of  any  particular  district.    Derrick  v. 

106  Mo.  236.  State,  34  Tex.  Crlm.  Rep.  21. 

In   Vehraska   a    person    desiring  to  Bzistanoe  of  SodotiM  Vanod  in  Statntt. 

practice  medicine  must  obtain  a  cer  — Where    the    sutute    makes    it   an 

tificate  from  the  state  board  of  health,  offense  to  practice   medicine  without 

must  file  such  certificate  in  the  office  of  having  first  procured  a  certificate  from 

the  county  clerk  of  the  county  where  he  one  of  the  boards  of  medical  examin- 

resides  or  in  which  he  intends  to  prac-  ers  appointed  by  the  societies    men- 

tice,  and  upon  removing  into  another  tioned  therein,  it  need  not  be  alleged 

county  must  cause  the  certificate  to  be  that    the    societies,    corporations,    or 

filed  and  recorded  in  the  office  of  the  organizations  named  in  the  act  are  in 

county  clerk  of  the  county  into  which  existence.  People  t^.O'Leary,  77  Cal.  30. 
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iafid«ney  of  Indiotmont  7ollowiag  LuigiiAgo  of  Stetnto.  —  In  their  inci- 
dental requirements,  the  statutes  of  the  various  states  differ  so 
widely  that  any  general  classification  is  impossible.  In  framing 
the  indictment,  therefore,  it  is  necessary  to  consult  the  local  stat- 
ute creating  and  defining  the  offense,  and  an  indictment  which 
substantially  follows  the  words  of  the  statute  will  generally  be 
held  sufficient.* 

2.  That  the  Accused  Practiced  Medicine  —  Vooonity  to  Aiiog«  FMti.  — 
Where  the  statute  defines  the  term  "  practice  of  medicine,"  and 
provides  that  persons  who  perform  certain  acts  shall  be  held  to 
practice  medicine  within  the  meaning  of  the  definition,  the  indict- 
ment must  allege  that  the  accused  has  performed  one  or  more  of 
the  acts  enumerated  in  the  statute,  and  a  general  averment  that 
he  unlawfully  practiced  medicine  is  insufficient.* 

Diffirent   Xothodi   Chorgod  in  ttnglo   Oonnt.  —  If  several   methods  of 

unlawfully  practicing  medicine  are  enumerated  in  the  statute,  an 
indictment  may  charge,  in  a  single  count,  that  the  offense  was 
committed  in  any  one  of  the  ways  therein  designated,  or  by  all 
of  them ;  and  the  accused  may  be  convicted  upon  proof  that  he 
pursued  any  of  the  methods  cbaiged  in  the  indictment.' 

1.  People  V,   O'Leary,   77    Cal.  30;  that  the  particular  branch  or  depart- 

Hale  V,  State,  58  Ohio  St.  676.  ment  of  medicine  should  be  stated  in 

Pleading  Title  of  Btatato.  —  An  infor-  the  information.      Antle    v.    State,  6 

mation    substantially     following    the  Tex.  App.  202. 

language  of  the  **  act  to  regulate  the  In  Virginia  it  has  been  held  that  an 

practice  of  medicine  in  the  state  of  indictment  alleging  that  the  defendant 

California  "  (Pen.  Code,  pp.  625-629)  did  '*  practice  medicine  *'  sufficiently 

need  not  plead  the  statute  by  its  title  or  charges  that  he  practiced  as  a  physician 

name.    People  v,  0*Leary,  77  Cal.  30.  within  the  meaning  of  Acts  1883,  1884, 

8.  O'Connor  v.  State,  46  Neb.  157;  p.  597,  §  92.    Whitlock  v.  Com.,  89  Va. 

Steuben   County   v.   Wood,   24   N.   Y.  337. 

App.  Div.  442;  State  v,  Pirlot,  19  R.  I.  S.  State  v,  Bair,  92  Iowa  28;  State  v, 

695 ;  State  v,  Carey,  4  Wash.  424.  Ragland,  31  W,  Va.  453. 

InMisiiiiippi  the  sutute  defines  prac-  ProseribiDg  and  Appeiidiiig  Lotton  "  X. 

ticing  medicine  to  mean  '*  to  suggest,  D."  to  Vame.  —  Where  the  statute  for- 

recommend,  prescribe,  or  direct  for  the  bids  an   unlicensed  physician   to  pre> 

use  of  any  person  any  drug,  medicine,  scribe  a  medicine  or  remedial  agency 

appliance,  or  other  agency,   whether  for  a  fee,  or  to  append  the  letters  **  M. 

material  or  not  material,  for  the  cure,  D.'*  to  his  name,  an  indictment  may 

relief,  or  palliation  of  any  ailment  or  allege  that  the  defendant,  without  hav- 

disease  of  the  mind  or  body,  or  for  the  ing  complied  with  the  provisions  of  the 

cure  or  relief  of  any  wound,  fracture,  act,  directed  and  recommended  for  the 

or  other  bodily  injury,  or  any  deform-  use  of  a  certain  person  a  drug,  medi- 

ity,"   for    compensation.     Under    this  cine,  and  remedial  agency,  put  up  in 

statute  an  indictment   which    alleges  a  paper  box,  on  which  he  wrote  direc- 

that  the  defendant  did  **  practice  and  tions  to  which  he  signed  his  name,  and 

prescribe  various  medicines  and  herbs,  appended  thereto  the  letters  *'  M.  D." 

and  did  then  and  there  dose,  adminis-  Such  an  indictment  is  not  bad  for  du- 

ter,  and  apply  said  various  medicines  plicity.     Hale  v.  State,  58  Ohio  St.  676. 

to  the  good  people  of  Tunica  county,'*  Pniotieed  or  Attempted  to  Ftaetioe. — 

is  insufficient.     Dee  v.  State,  68  Miss.  Under  a  statute  making  it  an  o£fense 

601.  to  practice  or  attempt  to  practice  medi- 

Oontra.  —  In  Texas  it  has  been  held  cine  without  a  license,  an  indictment 

sufficient  to  charge  that  the  accused  did  may  charge    in    a    single  count  that 

practice  medicine.     It  is  not  required  the  defendant  practiced  or  attempted 
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3.  By  Whom  Employed.  —  Since  the  gist  of  the  offense  consists 
in  holding  one's  self  out  as  a  physician  and  surgeon  and  in  solicit- 
ing employment  as  such  without  authority,  the  indictment  need 
not  specify  any  particular  person  on  whom  the  accused  has  prac- 
ticed medicine.* 

4.  Compeniation.  —  Nor  need  it  be  alleged  that  he  has  received 
any  fee  or  reward  for  his  services.* 

6.  Hegativing  Statutory  Provisos  and  Bxoeptioiii.  —  Exceptions 
contained  in  the  enacting  clause  of  a  statute  must  be  negatived  in 
the  indictment. •  And  provisos  and  exceptions  occurring  else- 
where in  the  statute  must  also  be  negatived  if  they  form  a  part 
of  the  definition  of  the  offense.  But  if  they  do  not  form  a 
part  of  the  statutory  definition  they  are  regarded  as  matters  of 
defense  to  be  taken  advantage  of,  if  at  all,  in  the  pleadings  of  the 
defendant.* 

U  KaLPEACTIOS  —  1.  In  General  —  OML  sad  Crimiaal  liaUUty.  —  A 
physician  or  surgeon  who  by  wilful,  negligent,  or  un$kilful  treat- 
ment causes  injury  to  the  health  of  a  patient  is  civilly  responsible 
in  an  action  for  damages,  and  for  gross  ignorance  and  criminal 
inattention  he  may  be  held  criminsdly  liable.* 

to  practice    medicine.     State  v.  Van  in  this  act  shall  be  construed  to  pro- 

Doran,  109  N.  Car.  864.  hibit  students  from  prescribing  under 

1.  State  V,  Van  Doran,  100  N.  Car.  the  supervision  of  preceptors,   or   to 

S64;  People  V,  Phippin,  70  Mich.  6.  prohibit  gratuitous  services  in  cases  of 

Itinsrant  Vindora  flSf  nrugs.  —  Under  a  emergency.    And    this    act  shall   not 

statute    providing    that  any  itinerant  apply  to  commissioned  surgeons  of  the 

vendor  of  any  drug,   who   shall,   by  United  States  army  or  navy."     It  has 

writing,  **  publicly  profess  *'  to  treat  been  held  unnecessary  to  negative  the 

diseases,  shall   pay  a  license  fee,  the  provisos  contained  in  section  17,  but 

gist  of  the  ofiense  lies  in  publicly  pro-  necessary  to  negative  the  exceptions  in 

fessing,  and  an  indictment  against  an  section  15.     Williams  v.  People,  20  111. 

itinerant  vendor  for  practicing  without  App.  92. 

a    license    need    not  allege  that  any  Afichigan  Statute,  —  A  complaint  un- 

drugs  were  sold  by  him.    Sutetr.  Bair,  der  Laws   Mich.,  18S3,  Act  No.  167, 

93  Iowa  28.  need  not  allege  that  the  defendant  was 

8.  State   V.   Call,   121    N.   Car.   643;  not  practicing  under  the  instruction  of 

Whitlock  V.  Com.,  89  Va.  337.  ^ny  person  legally  qualified  to  practice 

S*  Steuben  County  v.   Wood,  24  N.  medicine  and  surgery,  nor  that  l^e  had 

Y.  App.  Div.  442.  failed  to  obtain  his  license  to  practice 

4.  Sheldon  v.  Clarlc,  i  Johns.  (N.  Y.)  from    the    county    clerk.      People    v, 

513:    Antle  V.  State,  6  Tex.  App.  202;  Phippin,  70  Mich.  6. 

Williams    v.   People,  20  111.  App.  92;  In  North  Carolina  iht  provisos  \n  \ci 

State  V,  Call,  121  N.  Car.  643;  O'Con-  1889.  c.  181,  g  5,  need  not  be  negatived 

nor  V.  State,  46  Neb.  157.  in  an  indictment  for  practicing  without 

nivftrations  —  Illinois   Statute.  —  Act  a  license.    State  v.  Call,  121 N.  Car.  643. 

III.  May  29,   1877,8  17,  provides  that  In  O^w  the  provisos  in  the  Act  of  Feb. 

**  any  person   practicing  medicine  or  27,  1896,  **  to  regulate  the  practice  of 

surgery  in  this  state  without  complying  medicine  in  the  state  of  Ohio,'*  are  not 

with  the  pto visions  of  this  act  shall  be  a  part  of  the  description  of  the  offense 

punished,'*    etc.,  "  provided   that  the  therein  defined  and  need  not  be  nega- 

provisions  of  this  act  shall  not  apply  to  tived  in  the  indictment.     Hale  v.  State, 

those  that  have  been  practicing  medi-  58  Ohio  St.  676;   Krowenstrot  v.  State, 

cine  ten  years  within  this  state.  '    Sec-  15  Ohio  Cir.  Ct.  Rep.  73,  8  Ohio  Cir. 

tion    15   defines   what  shall  constitute  Dec.  119. 

practicing  medicine  within  the  act,  and  5.  See  Am.  and  Eng.  Encyc.  of  Law» 

concludes  as  follows:    "  But  nothing  title  Malpractice, 
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rorm  of  tlM  Aotioa.  —  The  plaintiff  may  sue  in  tort,  or  may  waive 
the  tort  and  sue  in  contract ;  ^  and  when  he  sues  in  tort,  the 
cause  of  action  does  not  survive  the  death  of  either  party  to  the 
suit.* 

Single  Game  of  Aotion.  —  The  damages  for  malpractice  must  all  be 
recovered  in  a  single  action,  and  successive  suits  cannot  be 
brought  for  damages  subsequently  accruing.  • 

2.  The  Pleadingf  —  a.  General  Form  of  Declaration  or 
Complaint.  —  According  to  approved  precedents  a  declaration 
is  sufficient  if  it  avers  in  substance  that  the  defendant  is  a  phvsi- 
cian  and  surgeon,  that  the  plaintiff  retained  and  employed  him 
to  attend  upon  him  for  a  consideration,  and  that  the  defendant 
entered  upon  such  employment,  but  conducted  himself  in  an 
ignorant,  unskilful,  and  negligent  manner,  whereby  the  plaintiff 
suffered  severe  pain  and  was  greatly  injured  in  bodily  health,  to 
his  damage  in  a  certain  sum.^ 

1.  Lane  v,  Boicourt,  128  lad.  420.  Aotion  in  Coatraot  BorriTOi.  —  At  com- 

Joindor  of  Partioi.  —  Where  a  husband  mon  law  an  action  against  a  physician 

brings  an  action   ^ased  on  a  special  for  malpractice,  sounding  in  tort,  did 

contract   for    medical    treatment,    his  not  survive  the  death  of  the  person  in- 

wife  cannot  be  joined  as  a  party  plain-  jured,  but  the  death  of  the  patient  does 

tiff,  although  she  is  the  person  who  has  not  affect  the  right  of  action  when  such 

suffered  the  injury.  The  right  of  action,  right  of  action  grows  out  of  the  breach 

being  in  contract,  vests  in  Uie  husband,  of    a  contract  for   skilful    treatment, 

and  he  alone  can  sue.   Dashiell  v,  Grif-  Long  v,  Morrison,  14  Ind.  595. 

fith,  84  Md.  363.  S.  Howell  v.  Goodrich,  69  111.  556. 

Statnta  of  Limitations.  —  Where  a  dec-  4.  Burns  v.  Barenfield,  84  Ind.  43; 

laration  alleged  that  the  plaintiff  em-  Velsey  v.  Hay,  84  Ind.  189;  Morrill  r. 

ployed  the  defendants  to  set  and  heal  Tegarden,   19    Neb.    534;    Barney    v, 

the  plaintiff's  arm,  which  was  broken,  Pinkham,  29  Neb.  350;  Jones  v,  Burtis, 

and  for  that  purpose  they  undertook  as  88  Wis.  478;.  Jones  v.  Fay,  4  F.  &  F. 

surgeons,  for  the  sum  of  one  hundred  525. 

dollars  paid  them  by  the  plaintiff,  to  Complaint  in  Oontraot  Hold  Soffloiont. — 

attend  and  care  for  him,  and  that  they  In  an  action  against  a  physician  for 

so   negligently    and    unskilfully    con-  malpractice  in  his  treatment  of  a  wo- 

ducted  themselves  in  setting  and  heal-  man  during  childbirth,  the  complaint, 

ingsaid  arm  as  to  destroy  its  efficiency,  which  was  very  loosely  drawn,  alleged 

it  was  held  that  the  action  was  in  con-  that  the  defendant  contracted  with  the 

tract,  and  that  the  statutory  limitation  plaintiff  to  render  the  required  serv- 

of  six  years  was  applicable.     Staley  v.  ices.     It  also  contained  the  following 

Jameson,  46  Ind.  159.     See  also  Burns  allegation:    **And  the  plaintiff  alleges, 

V.  Barenfield,  84  Ind.  43.  as  a  breach  of  said  contract,  that  the 

8.  Vittum  z\  Gilman,  48  N.  H.  416;  defendant  failed  to  give  the  plaintiff's 

Jenkins  v.  French,  58  N.  H.  532;  Wolf  wife   the   proper  attention."     On    dc- 

V,  Wail,  40  Ohio  St.  iii.  murrer  it  was  held  that  this  complaint 

In  Ohio  it  has  been  held  that  a  cause  was  In  contract  and  not  in  tort,  and 

of  action  against  a  surgeon  for  mal  that  as  a  complaint  in  contract  it  was 

practice  does  not  survive  the  death  of  sufficient.     But  it  was  intimated  by  the 

the  surgeon,  either  at  common  law  or  court  that  on  a  motion  to  make  the 

under  the  statutes  of  that  state,  unless  complaint  more  specific,  the  plaintiff 

some  special  damage  is  shown.     When  would  have  been  compelled  to  amend 

the  action  is  properly  in  tort  the  decla-  it.     Lane  v.  Boicourt,  128  Ind.  420. 

ration  cannot  be  drawn  as  in  an  action  Whoro  tho  7orm  of  tho  Action  Is  Tros* 

of  assumpsit,   in  order  to  make  the  pass  on  tho  Oaso,  a  declaration  which.  In 

cause  of  action  survive.     McCrory  v,  addition  to  the  averments  proper  to 

Skinner,  2  West.  L.  M.  (Ohio)  203,  2  that  form  of  action,  also  alleges  that 

Ohio  Dec.  (Reprint)  268.  the    defendant    **  maliciously  "    pre- 
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b.  Promise  to  Cure.  —  In  the  absence  of  a  special  contract, 
it  is  not  necessary  to  allege  a  promise  by  the  physician  to  effect  a 
cure,  since  this  promise  is  not  a  part  of  the  usual  contract 
between  the  parties.* 

c.  Duty  to  Use  Proper  Treatment.  —  It  is  the  better  prac- 
tice  to  allege  directly  that  it  was  the  duty  of  the  physician  prop- 
erly and  skilfully  to  treat  the  patient,*  but  the  omission  of  this 
averment  is  not  generally  held  fatal,  since  the  allegation  that  the 
defendant  was  called  as  a  physician  and  surgeon  to  treat  the 
plaintiff  professionally  implies  such  an  obligation.* 

d.  Allegations  of  Misconduct.  —  a  otnena  AUegatioa  of  vegu- 

ftnt  and  ITnikiUU  TrMtment  is  not  demurrable,  but  good  pleading 

tended  that  he  would  improve  the  per-  child,  it  was  held  to  be  unnecessary  to 

sonal  appearance  of  the  plaintiff  does  allege  further  an]^  special  considera- 

not  charge  trespass,  and  will  not  be  tlon  for  the  physician  s  services.    The 

held  bad  for  a  misjoinder  of  counts,  omission  of  this  allegation  is  cured  by 

The     word    '*  maliciously  "    may    be  a  verdict  for  the  plaintiff, 

stricken  out  as  surplusage.    Cadwell  ATarmmitof  SpedalDamagsf.  —  Where 

V,  Farrell,  28  111.  438.  a  husband  sues  for  damages  resulting 

By  Whom  DsdEnidaat  Was  Employed.  —  to  himself  from  injuries  to  his  wife 

An  allegation  that  the  defendants  were  caused    by    alleged    malpractice,    he 

practicing    physicians    and    surgeons,  may  recover  damages  for  loss  of  serv- 

and  as  such  were  called  on  and  re-  ice  which  Is  necessarily  the  result  of 

S nested,   for  a   reasonable  compensa-  his    wife's    injuries,    although    such 

on,  to  set  a  broken  arm  of  the  son  of  damages    are    not  specially    pleaded, 

the  plaintiff;   that  in  pursuance  of  that  Such  damages  may  be  recovered  as  a 

request,  etc.,  shows  sufficiently  with  part  of  the  general  damages  resulting 

whom  the  contract  was  made.     If  the  from  the  injury.    Stone  v,  Evans,  32 

complaint  had  been  uncertain  in  this  Minn.  243. 

respect  the  proper  practice  would  have  1.  Spedal  Promise  to  Cnro  Hoed  Hot  Bo 

been    to    make    it    more    certain    by  ProTod.  —  In  a  complaint  for  malprac- 

amendment,  and  not  by  a  demurrer  tice  allegations  that  the  defendant  was 

thereto.     Judder  v,  Crossan,  43  Ind.  employed  **  to  set  and  reduce  the  said 

343.  fracture  '*  and  to  **  heal  the  same  "  for 

Employed    at   Speolal    Bequest.  — An  a  certain  fee,  and  that  he  *' undertook 

averment  that  the  defendant  was  em-  and   entered   upon   such  retainer  and 

ployed  at  his  special  instance  and  re-  employment,'*  do  not  imply  that   the 

quest  is  merely  technical,  and  may  be  defendant  made  an  express  promise  to 

proved  by  showing  that  he  held  him-  cure  the  patient,  and  it  is  not  neces- 

self  out  as  a  physician  and  surgeon,  sary  to  prove  an  express  promise   to 

and  that  the  contract  of  employment  cure.     Hoopingarner  v.  Levy,  77  Ind. 

was  entered  into  by  mutual  consent.  455.     And  see  Vanhooser  v,  Berghdff, 

Musser  v.  Chase,  29  Ohio  St.  577.  90  Mo.  487.      See  also  Reynolds  v. 

Allegations  as  to  Betalner.  ~  It  is  not  Graves,  3  Wis.  416. 

a  ground  for  demurrer  to  a  declaration  When  Express  Promise  Is  ATorred. — 

in   an   action   for  malpractice  that    it  But  where  an  express  promise  to  cure 

does  not  state  that  the  defendant  was  is  alleged,  it  can  be  sustained  only  by 

retained  and  employed  as  a  surgeon,  positive  proof  that  such  a  promise  was 

for  reward  to  be  lo  him  paid  by  whom  made.     Grindle  r.  Rush,  7  Ohio  (pt.  ii.) 

he  was  so  retained,  or  by  whom  he  was  123. 

to  be  paid.     It  is  sufficient  to  allege  Altheuffh  the  OompUint  Alleges  a  Joint 

that  he  was  retained  as  a  surgeon  and  Undertalmif  by  the  defendants  to  cure 

entered    upon    the    cure.     Pippin    v,  the    plaintiff,   this    joint    undertaking 

Sheppard,  11  Price  400.  need  not  be  proved.     Lower  r.  Franks, 

Omission  Cured  by  Verdict,  —  In  Peck  115  Ind.  334. 

V.  Martin,  17  Ind.  115,  where  the  com-  8.  Hanselman  v,  Carstens,  60  Mich, 

plaint  alleged  that  the  defendant  was  187. 

a  practicing  physician  and  was  called  S.  Peck  v,  Martin,  17  Ind.  115;  Han* 

by  the  plaintiff  to  visit  and  treat  his  selman  v,  Carstens,  60  Mich.  187. 
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demands  that  the  specific  acts  of  commission  or  omission  which 
constituted  the  negligence  and  unskilfulness  should  be  alleged  in 
the  indictment.^ 

Abandonmtnt  of  TrMtment.  —  Where  carelessness,  negligence,  and 
want  of  skill  are  alleged,  a  recovery  may  be  had  in  the  same 
action  for  unwarranted  abandonment  of  treatment  by  the  physi- 
cian.* 

e.  Ignorance  and  Want  of  Skill.  —  Where  the  action  is 
based  upon  alleged  ignorance  and  want  of  skill  on  the  part  of  the 
defendant,  the  declaration  must  directly  allege  that  the  defend- 
ant was  negligent  and  unskilful.' 

/.  Negativing  Contributory  Negligence.  —  An  allega- 
tion that  the  injuries  resulted  from  negligence  of  the  defendant 
sufficiently  shows  that  they  were  not  caused  by  the  negligence  of 
the  plaintiff,  and  in  most  states  no  averment  that  the  plaintiff 
was  not  guilty  of  contributory  negligence  is  necessary.* 

1.  ATernMnts  Hold  Snfiotmitly  Spaeiito.  should  not  be  alleged  in  the  complaint. 
—  A  petition  charging  that  the  *'  de-  Dashiell  v,  Griffith,  84  Md.  363. 
fendants  so  negligently,  carelessly,  and  8.  An  Action  WUl  Lis  against  a  Yettri- 
unskilfully  treated  and  managed  said  sarj  Sorgson  for  gross  ignorance  and 
injury  that  the  said  fractured  bones  want  of  skill,  as  well  as  for  negligence; 
were  not  set  and  placed  and  caused  to  but  in  an  action  based  on  the  alleged 
remain  in  their  proper  positions,"  is  ignorance  of  the  surgeon,  a  complaint 
sufficiently  specific.  Carpenter  v.  Mc-  which  does  not  charge  ignorance  or 
Davitt,  53  Mo.  App.  393.  want  of  skill,  except  by  implication,  is 

And,  likewise,  a  complaint  is  suffi-  insufficient.     Such  omission  of  a  direct 

ciently   specific  if  it  alleges  that   the  allegation  of  ignorance  is  not  remedied 

plaintiff's  leg  was  broken;  that  he  em-  by  the  use  of  the  adjective  "  incompe- 

ployed  the  defendant  to  examine  the  tent "  in  the  complaint,  since  the  in- 

injury  and  treat  the  leg;  that  the  de-  competence  might  proceed  from  some 

fendant  did  examine  it  and  undertook  cause  other  than  ignorance.      Barney 

to  treat  it;  that  he  failed  to  ascertain  v,  Pinkham,  29  Neb.  350. 

that  the  leg  was  broken,  or  the  extent  Where  the  Declaration  Docs  Not  Allogo 

of   the   injury;    that  he  treated   it  as  Ctonerallncompetency  or  want  of  skill  on 

though  it  was  not  broken;  and  that  by  the  part  of  the  defendant,  and  no  evi- 

reason   thereof    the    plaintiff  suffered  dence    is    introduced   on   the   trial   to 

much  pain,  and  was  put  to  great  ex-  prove  such  incompetency,  the  counsel 

pense,    to    his    damage.      Crowty    v,  for  the  plaintiff  cannot  claim,  in  his 

Stewart,  95  Wis.  490.  closing  argument  to  the  jury,  that  the 

Kotion  to  Make  Koro  Spooiflc.  —  If  a  defendant   was   incompetent  and    un- 

complaint  does  not  allege  specificallv  skilful.     A   refusal   so  to  charge    the 

the    things    concerning    which    negli-  jury  on  the  request  of  the  defendant's 

gence  is  imputed,  it  is  error  to  over-  counsel  is  error.     Mayo  v.  Wright,  63 

rule  a  motion  to  make  it  more  specific.  Mich.  32. 

Hawley  v,  Williams,  90  Ind.  160.  4.  Scudder  r.  Crossan,  43  Ind.  343,  in 

2.  Lawson  v,  Conaway,  37  W.  Va.  which   case   it   was  held  sufficient   to 
159.  allege  that  the  defendants  were  prac- 

Abionot   of  Phyiiciaii   from  Office.  —  ticing  physicians  and  surgeons,  and  as 

Where  an  action  is  based  upon  negli-  such  undertook  to  set  a  broken  arm  of 

gent  and    unskilful  treatment  of  the  the  plaintiff's  son,  and  that  by  reason 

plaintiff's  finger  by  the  defendant,  re-  of  their  unskilfulness,  negligence,  and 

suiting  in  injury,  the  failure  of  the  de-  want  of  care  in  treating  the  arm   it 

fendant  subsequently  to  be  present  at  inflamed,  mortified,  and  had  to  be  am- 

his  office  and  render  such  farther  serv-  putated.     And  see  Coon  z/.  Vaughn,  64 

ices  as  the  case  required  is  not  a  part  Ind.   89.     See  also,   generally,  article 

of  the  plaintiff's  cause  of  action,  and  Contributory  Negligbncb,  vol.  5,  p.  i. 
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g.  Indictments  for  Criminal  Malpractice.  —  wim  Fnuned 

under  a  Statute  the  indictment  must  follow  the  words  thereof,  and 
must  allege  facts  showing  a  violation  of  its  provisions.^ 

An  Indietment  for  Mamlaughter  Batultiag  from  ICalpraotioo  need  not  allege 
that  the  physician  was  aware  of  the  deadly  nature  of  the  remedy 
administered.* 

3.  Defensei  —  a.  Contributory  Negligence.  —  It  is  some- 
times stated  generally  that  contributory  negligence  on  the  part 
of  the  patient  is  a  bar  to  his  recovery  in  an  action  against  a  physi- 
cian for  malpractice ;  *  but  the  better  view  seems  to  be  that  it 
does  not  prevent  a  recovery  unless  its  effects  cannot  be  dis- 
tinguished from  the  results  of  the  physician's  negligence,  and  that 
ordinarily  it  affects  only  the  amount  of  damages,  and  not  the 
plaintiff's  right  of  action."* 

b.  Other  Concurring  Causes.  —  And  the  defendant  may 
be  liable  although  a  part  of  the  patient's  sufferings  proceeded 
from  causes  other  than  improper  treatment  on  his  part.' 

Contra.  —  In  Rabe  v,   Sommerbeck,  deadly  nature  of  the  treatment  was  un- 

94  Iowa  656,   which    was    an    action  necessary  and  improper, 

against  a  druggist  for  injuries  due  to  8.  Youn^t^.  Mason,  8  Ind.  App.  264; 

neglip:ence  in  giving  the  plaintiff  an  Lower  v.   Franks.   115  Ind.  334;    Mc- 

injunous     substance    instead    of    the  Candless  v,  McWha«  22  Pa.  St.  261; 

medicine  called  for,  it  was  held  that  Haire  v.  Reese,  7  Phila.  (Pa.)  138. 

the  plaintiff  should  have  alleged  that  Tho  Burden  of  Proving  contributory 

the     injuries    were     not    occasioned  negligence     is     on     the     defendant, 

through  his  own  negligence.  Gramm  v,  Boener,  56  Ind.  497. 

Iisnt  Xado  by  Answer  and  Soply.  —  4.  Hibbard  v,  Thompson,  109  Mass. 

Failure  to  allege  in  the  petition  free-  286. 

dom  from  contributory  negligence,  if  Snbiaqnont  Negllgonee  of  Plaintiif.  — 

a  defect,  is  cured  where  the  answer  If  a  cause  of  action  against  a  physician 

and  reply  make  up  the  issue  on  that  for  malpractice  has  once  accrued,   it 

behalf.     Williams  v.  Nally,  (Ky.  1898)  will  not  be  discharged  by  the  subse- 

45  S.  W.  Rep.  874.  quent  negligence  of  the  plaintiff.     Car- 

1.  Com.  V,  Green,  80  Ky.  178.    See  penter  v,  Blake,  75  N.  Y.  12. 

also,  generally,  article  Abortion,  vol.  Evldenoe  under  Cieneral  Imuo.  —  In  an 
I,  p.  62.  action  for  malpractice  where  the  de- 
In  Kentneky,  where  a  physician  Is  in-  fendant  pleads  the  general  issue,  he 
dieted  under  Acts  1879,  c.  1496,  §§  5,  8,  may  show  that  the  death  of  the  patient 
for  having  unnecessarily  administered  was  due  to  the  general  state  of  the  pa- 
whiskey  to  a  patient,  the  indictment  tient's  health.  By  offering  such  evi- 
must  allege  facts  showing  a  violation  dence  the  defendant  does  not  assume 
of  the  statute;  either  that  the  physi-  the  burden  of  proving  that  his  treat- 
cian,  with  intent  to  avoid  the  statute  ment  of  the  case  was  not  negligent, 
and  knowing  that  the  party  was  not  in  Chase  v.  Nelson,  39  111.  App.  53. 
want  of  the  stimulant,  prescribed  it  for  5.  Gates  v,  Fleischer,  67  Wis.  504. 
him,  or  that  he  gave  him  the  whiskey  Negllgenee  of  Nnne.  —  In  an  action 
without  making  any  examination  against  a  physician  for  malpractice  in 
whatever  for  ihe  purpose  of  ascertain-  negligently  and  unskilfully  treating  a 
ing  whether  he  was  in  need  of  the  broken  arm,  a  recovery  by  the  plaintiff 
liquor.     Com.  v.  Green,  80  Ky.  178.  cannot  be  defeated  by  showing  that  a 

2.  Com.  r.  Pierce,  138  Mass.  165.  In  part  of  the  injury  resulted  from  the 
this  case  a  physician  was  indicted  for  negligence  of  a  third  person  employed 
causing  the  death  of  a  pt^tient  by  satu-  to  attend  and  care  for  the  plaintiff, 
rating  the  clothes  of  said  patient  with  But  this  fact  will  affect  the  measure  of 
kerosene,  and  it  was  held  that  an  alle-  damages.  Sanderson  v.  Holland,  39 
gation  that  (he  defendant  knew  of  the  Mo.  App.  233. 
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c.  Judgment    Previously  Recovered  by  Physician.  — 

The  recovery  of  a  judgment  by  a  physician,  in  an  action  against 
a  patient  for  the  value  of  services  rendered,  is  a  bar  to  a  subse- 
quent action  for  malpractice  in  rendering  the  services  in  question.* 

4.  Inftruotioiis— a.  '*  Ordinary  Skill."  — The  jury  may  be 
instructed  as  to  the  meaning  of  the  term  **  ordinary  skill,"  •  and 
also  concerning  the  duty  of  a  physician  to  follow  the  approved 
and  established  method  of  treatment  in  a  case  where  there  is  but 
one  method  recognized  by  the  profession.' 

QiMition  for  Jnxy.  —  But  "  ordinary  skill  and  due  care"  having 
been  defined  by  the  court,  the  question  as  to  whether  they  were 
exercised  in  a  given  case  is  for  the  jury.* 

Negligonoe   of    Braggiit.  —  The  fact  "FairKnowlodgoandSkiU.'*  — Asused 

that  the  negligence  of  a  druggist  con-  in  a  charge   to  the  jury   the   phrase 

curred  with  that  of  a  physician  in  pro-  *'  fair  knowledge  and  skill  "  is  equiva- 

ducing  the  death  of  the  patient  cannot  lent    to    the    phrase    '*  reasonable    or 

be  set  upas  a  defense  by  the  physician  ordinary  knowledge  and  skill.'*    The 

in  a  suit  against  him  for  malpractice,  words  '*  fair  "  and  '*  ordinary  "  as  used 

Murdock  v.  Walker,  43  111.  App.  590.  in   this  connection  are    synonymous. 

Negligenoe  of  Person  Employing  Phyti-  Jones  v.  Angell,  95  Ind.  376. 

eian.  —  Nor  can  a  clairvoyant  physician,  Kized  Question  of  Law  and  Faot.^ 

when    sued   for    malpractice,    defend  What  constitutes  ordinary  skill,  care, 

upon  the  ground  that  the  father  of  the  and  diligence  is  a  question  of  law  in 

plaintiff,  a  minor,  was  aware  when  he  the  sense  that  it  must  be  stated  by  the 

employed  the  defendant  that  said  de-  court  as  defined   by    the    books,   but 

fendant  was  not  a  skilful  and  compe-  when  considered   in  connection  with 

tent  physician.     Nelson  v.  Harrington,  the  facts  of  each  individual  case  it  may 

72  Wis.  591.  be  viewed  as  a  mixed  question  of  law 

1.  Prior  Judgment  for  Value  of  Seryioas.  and  fact.  Tefft  v,  Wilcox,  6  Kan.  46. 
—  When  it  is  proved,  on  the  trial  of  an  Carelostneis  in  Making  Diagnosis.  — 
action  against  a  physician  for  malprac-  Refusal  to  instruct  that  the  defendant 
tice,  that  the  physician  has  previously  is  not  liable  if  he  exercised  his  best 
brought  an  action  to  recover  his  fee,  judgment  in  diagnosing  and  treating 
and  has  obtained  a  judgment  for  the  the  plaintiff's  case,  although  he  may 
full  amount  thereof,  although  resisted  have  been  mistaken  as  to  the  true  char- 
by  the  present  plaintiff  on  the  ground  acter  of  the  disease,  is  proper.  Such 
of  malpractice,  said  judgment  is  a  bar  instruction  takes  no  account  of  the  fact 
to  a  recovery  by  the  plaintiff  in  the  that  the  physician  may  have  been  care- 
action  for  malpractice.  Howell  v,  less  in  making  his  diagnosis,  or  that 
Goodrich,  69  111.  556;  Blair  v,  Bartlett,  the  proper  method  of  treatment  may 
75  N.  Y.  150.  not    have    been    involved    in    doubt. 

Judgment  by  Default  No  Bar.  —  But  if  Jackson  v,  Burnham,  20  Colo.  532. 
the  defendant  does  not  appear,  and  the        3.  Duty  to  Conform  to  Eitablii£ed  Sya- 

suit  is   not    contested,   the  judgment  tem  of  Treatment.  —  An  instruction  that 

therein  will  not  constitute  a  bar  to  an  surgeons   must  conform  to  the  estab- 

action    for    malpractice.      Lawson    v»  lished  system  of  treatment  of  a  certain 

Conaway,  37  W.  Va.  159.  disease,    and    that  the    defendant    is 

2.  Boon  V.  Murphy,  108  N.  Car.  187.  liable  if  he  departed  from  such  method 
Proper    Knowledge   and    Skill.  —  The  of  treatment,  without  regard  to  how 

jury  may  be  instructed  that  the  burden  much  skill  he  may  have  exhibited,  is 

of  proof  is  upon  the  plaintiff  to  show  a  not  erroneous,  in  a  case  where  theie  is 

want  of  proper  knowledge  and  skill  on  no  conflict  of  opinion  as  to  the  proper 

the  part  of  the  defendant,  but  that  it  is  method    of     treatment.      Jackson    v, 

not  necessary  to  prove  these  facts  by  Burnham,  20  Colo.  532. 

evidence    independent  of  and  uncon-  4.  Sullivan  v.  McGraw,  (Mich.  1898) 

nected  with  the  treatment  in  the  par-  76    N.    W.    Rep.   149;    Vanhooser    v, 

ticular  case  in  question.     Leighton  s^.  Berghoff,  90  Mo.  487;  Link  v.  Sheldon, 

Sargent,  31  N.  H.  119.  136  N.   Y.   i;  Carpenter  v,   Blake,  60 
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b.  Contributory  Negligence.  —  A  refusal  to  charge  in 
general  terms  that  contributory  negligence  on  the  part  of  the 
plaintiff  is  a  bar  to  the  recovery  of  damages  is  proper;  ^  but  the 
attention  of  the  jury  may  be  called  to  evidence  of  the  plaintiff's 
disobedience  of  the  professional  advice  of  his  physician.* 

c.  Sufficiency  of  Evidence.  —  Instructions  may  also  be 
given  concerning  the  amount  of  evidence  necessary  to  justify  a 
conviction.* 

d.  Various  Other  Matters.  —  And  the  court  may  instruct 
the  jury  in  regard  to  various  other  matters,  depending  upon  the 
peculiar  circumstances  of  each  individual  case,  as  illustrated  in 
the  notes.* 

Barb.  (K.  Y.)  488;  Da  Bois  v.  Decker,  malpractice  must  be  proven  beyond  a 

130  N.  Y.  325;  Lanphier  v.  Phipos,  8  reasonable  doubt,  or  by  evidence  suffi- 

C.  &  P.  475,  34  E.  C.  L.  487.  cient  to  produce  a  clear  conviction  in 

1.  In  order  to  prevent  recovery,  the  the  minds  of  the  jurors.  Hoener  v, 
contributory  negligence  of  the  plaintiff  Koch,  84  III.  408. 

must    be   contemporaneous  with    the  lastraotion  HMd  Brronaoni.  —  An  in- 

negligence  of  the  physician,  and  the  struction    that    the     plaintiff    cannot 

jur^  should  be  so  instructed.     Lawson  recover  "  unless  he  shows,  by  a  pre- 

r.  Conaway,  37  W,  Va.  159.  ponderance  of  the  evidence,  a  state  of 

Isstmetioii  Properly  Ssfosad.  —  Where  facts  from  which  no  other  rational  con- 

a  physician  has  treated  a  broken  limb  elusion  can  be  drawn  than  that  de- 

in  an  improper  and  negligent  manner,  fendant  was  unskilful,*'  is  erroneous, 

such  treatment  necessarily  resulting  in  Such  an  instruction  requires  too  high 

permanent  injury  to  the  plaintiff,  the  a  degree  of  proof  from  the  plaintiff, 

fact  that  the  contributory  negligence  Pelky  v.  Palmer,  109  Mich.  561. 

of  the  plaintiff  may  have  increased  the  4.  Advanosd  Age  ii  PlaintiC  —  In  a 

injury    affects    only  the    measure    of  suit  for  malpractice  it  was  claimed  by 

damafi^es,  and  not  the  plaintiff's  right  the  plaintiff  that  an  ulcer  from  which 

of  action.     Under  these  circumstances  h^  suffered  had  been  caused  by  unskll- 

it  is  proper  to  refuse  to  charge  the  jury  ful  treatment  by  a  physician,  but  since 

that  if  the  negligence  of  the  plaintiff  the  plaintiff  was  eighty  years  of  age, 

has  increased   the  seriousness  of  the  and  since  there  was  considerable  evi- 

injury,  the    plaintiff  cannot   recover,  dence  tending  to  prove  that  ulcers  are 

Wilmot  V.  Howard,  39  Vt.  447.  of  common  occurrence  in  persons  of 

2.  Geiselman  v,  Scott,  25  Ohio  St.  86;  advanced  age,  often  without  apparent 
Jones  V.  Angell,  95  Ind.  376.  cause,  it  was  held  proper  for  the  court 

Ihi^  of  Patient  to  Follow  Dirsetiom. —  to  instruct  the  jurors  that  it  was  for 

The  jury  may  be  instructed  as  to  the  them   to  decide  whether  the  ulcer  in 

obligation  of  the  plaintiff  to  follow  the  question  was  not  due  wholly  or  partly 

professional  directions  of  the  defend-  to  the  plaintiff's  extreme  age.     Keber 

ant.     Whitesell  v.  Hill,  (Iowa  1896)66  v.  Herring,  115  Pa.  St.  599. 
K.  W.  Rep.  894.    See  also  Reber  v.        Mistake  of  Judgment-^  In  an  action 

Herring,  115  Pa.  St.  599.  against  a  dentist  for  malpractice,  the 

Burden  of  Proof.  —  When  the  jury  has  jury  may  be  instructed  that  a  dentist 

been  instructed  that  the    burden    of  does  not  insure  his  work,  and  that  he 

proof  is  on  the  plaintiff  to  show  com-  is  not  responsible  for  a  mistake  of  judg- 

pliance  with    the    professional    direc-  ment.     Wilkins  v.  Ferrell,  loTex.  Civ. 

tions  of  the  defendant,  a  subsequent  App.  231. 

charge  that  if  the  plaintiff  disobeyed       IHffire&t  tthoolf  of  Kedioine.  —  Where 

such  directions  he  cannot  recover  does  the  defendant  is  a  homoeopathic  physi- 

not  shift  the  burden  of  proof  to  the  de-  clan,  and  evidence  is  given  on  the  trial 

fendant.      Swanson  v.  French,  93  Iowa  concerning  the  proper  method  of  treat- 

695.  ment  according  to  both  the  homoeopathic 

S.  A  Preponderaaoe  of  Sridenee  is  suffi-  and  allopathic  schools  of  medicine,  the 

cient  to  sustain  a  conviction,  and  the  court  may  instruct  the  jurors  that  they 

jury  should    not   be    instructed   that  are  not  to  consider  the  relative  merits 
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6.  The  Verdict.  —  One  good  count  in  a  complaint  for  malprac- 
tice will  support  a  general  verdict  for  the  plaintiff.  • 

6.  Kalpraotioe  as  a  Defense  to  Action  for  Services.  —  A  failure  to 

exercise  due  care  or  ordinary  skill,  resulting  in  injury  to  a 
patient,  may  be  pleaded  as  a  defense  to  an  action  by  the  physi- 
cian for  the  value  of  his  services.* 

of  the  two  systems,  but  that  the  de-  mle  of  accountability.'*    Bumham  v. 

fendant  is  to  be  judged  by  the  require-  Jackson,  i  Colo.  App.  237. 

ments  of  his  own    school.     Force  v.  An  instruction  which  assumes  that 

Gregory,  63  Conn.  167.  the    treatment    by  a  physician  other 

Ofit  of  Aetion.  —  A  complaint  alleged  than     the     defendant    was    improper 

in  substance  that  the  defendant  under-  should  not  be  given.     Link  v,  Sheldon, 

took  to  cure  the  plaintiflf's  broken  arm,  (Supreme  Ct.)  18  N.  Y.  Supp.  815. 

and  that  the  defendant  so  negligently  1.  Landon   t^.   Humphrey,   9    Conn, 

conducted    himself    that    by   want  of  215.     See  also   genersdly  article  Ver- 

proper  attention  to  the  arm,  and  by  im-  dict. 

proper  treatment,  and  by  neglect  and  EzeesiiTe  Dsmsges.  —  In  an  action  for 
unskilfulness  on  the  part  of  said  de-  malpractice  a  verdict  for  the  plaintiff 
fendant,  the  hand  of  the  plaintiff  will  not  be  set  aside  on  the  ground  that 
'*  became  dead  and  lifeless,"  and  had  the  damages  found  are  excessive,  un- 
to be  amputated;  and  that  "  by  reason  less  it  is  shown  that  the  jury  was  in- 
of  the  said  wrongful,  negligent,  and  fluenced  by  passion,  prejudice,  or  some 
unskilful  conduct  of  the  defendant  in  improper  motive.  Chamberlain  v. 
the  premises,  the  plaintiff  suffered  and  Porter,  9  Minn.  260;  Kelsey  v.  Hay,  84 
underwent  great  pain  and    anguish,  Ind.  189. 

and  wholly  lost  his  said  right  hand,  to  Oentral  Vordiet  Orerridet  Bpeeial  Find- 

his  damage    ten    thousand    dollars/*  Ingi.  —  Where  the  jury  finds  generally 

This  complaint  was  held  to  charge  that  that  the  defendant  was  guilty  of  neg- 

the   pain   and  anj^uish  suffered   were  ligent  treatment,  a  judgment  in   his 

caused  by  the  same  negligence  of  the  favor  is   not  warranted  by  a  further 

physician  which  resulted  in  the  loss  of  finding,  in  answer  to  special  interroea- 

the  hand;   and  an  instruction   to  the  tories,   that  the  plaintiff  did  not  give 

jury  that  the  plaintiff  claimed  damages  him  a  fair  opportunity  to  effect  a  cure, 

solely  on   account  of  the   loss  of  his  Bedford  v.  Spilman,  11  Ind.  App.  684. 

hand  by  the  neglect,  default,  careless-  2.  In  an  Action  in  a  Jnitioe't  Court 

ness,  and  unskilfulness  of  the  defend-  brought  by  a  physician  to  recover  his 

ant,  that  the  loss  of  the  hand  was  the  fee  the  defendant    may  set    up  mal- 

gist  of  the  action,  and  unless  it  was  practice  as  a  defense,  and  may  recoup 

caused  by  malpractice  the  verdict  must  damages    resulting  therefrom,  and  a 

be  for  the  defendant,  was  held  to  be  justice  of  the  peace  has  jurisdiction  of 

proper.    Jacobs  v.  Cross,  19  Minn.  523.  such   matter  of    defense.     Howell    r. 

Pidn  and  Angnish.  —  Where  damages  Goodrich,  69  111.  556. 
are  asked  for  injuries  resulting  to  the  Under  Oonoral  Liino.  —  In  an  action 
plaintiff  by  reason  of  the  amputation  on  a  bill  for  medical  services  the  de- 
of  his  hand,  which  amputation  was  fendant  pleaded  the  general  issue  and 
rendered  necessary  by  the  malpractice  attempted  to  prove  malpractice  there- 
of the  defendant,  it  is  erroneous  to  in-  under.  It  was  held  that  the  defense 
struct  the  jury  that  the  plaintiff  is  en-  of  recoupment  must  be  pleaded  spe- 
titled  to  a  verdict  if  the  evidence  shows  cially,  or  that  notice  of  the  special 
chat  he  suffered  great  pain  and  anguish  matter  must  be  given  at  the  dme  when 
as  a  result  of  his  treatment  by  the  de-  the  general  issue  is  pleaded.  McLure 
fendant.     Moor  v.  Tead»  3  Cal.  190.  w.  Hart,  19  Ark.  119. 

Conooming  Xattor  Ontiide  of  the  Boo-  A  Plea  of  8et-oii;  based  on  alleged 

ord.  —  The    following  instruction   has  malpractice,  is  not  a  proper  defense  to 

been  held  to  be  erroneous:  **  It  is  im-  a  suit  on  an  account  for  services  ren- 

porunt  to  the  interests  of  society  that  dered    by  the   plaintiff,   a  physician, 

the  profession  intrusted  with  the  pres-  The  proper  defensive  remedy  is  that 

ervation  of  the  health  and  lives  of  the  the  physician  did  not  do  his  work  skil- 

community  should  be  held  to  a  strict  fully,  or  recoupment  springing  out  of 
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m.  Action  fox  Wbonofully  CEBTiFYiNe  that  Patient  Is 

Insane.  —  Actions  are  frequently  brought  against  physicians 
based  on  their  alleged  negligence  or  misconduct  in  certifying  to 
the  insanity  of  persons  whom  they  have  been  appointed  to 
examine.  Such  actions  are  governed  in  general  by  the  same 
rules  that  apply  to  actions  for  malpractice.* 

IV.  Feocoesdinos  to  Esyoke  LiOENfE.  —  Where  proceedings  to 
revoke  a  physician's  license  for  unprofessional  and  dishonorable 
conduct  are  had  before  a  state  board  of  niedjcal  exaniiners,  or 
other  quasi']MA\cid\  body,  the  allegations  of  the  complaint  are 
not  construed  as  strictly  as  they  would  be  in  an  action  before  a 
regularly  constituted  court ;  but  even  in  such  cases  the  license 
will  not  be  revoked  unless  the  complaint  sets  forth  facts  which 
constitute  an  offense.* 

V.  Indictment  foe  Weonofully  Peocueino  Beoisteation.  — 

Where  the  qualifications  necessary  to  obtain  a  license  are 
enumerated  in  a  statute,  an  indictment  for  wrongfully  procuring 
registration  as  a  physician  must  expressly  aver  that  the  defendant 
did  not  possess  either  one  or  all  of  the  qualifications  mentioned 

the  contract;  and  even  though  a  plea  alleges  negligence.    Ayers  v,  Russell, 

of  set-off  were  proper,  an    averment  50  Hun  (N.  Y.)  282. 

therein  that  an  overdose  of  ipecac  dam-  2.  State  v,  Kellogg,  14  Mont.  426.     In 

aged  a  man  two  hundred  dollars,  with-  this  case  the  complaint  in  a  proceeding 

out  stating  wherein  or  how,  would  be  before  a  state  medical  board  alleged 

defective  in   not  stating  the  defense  that  the  defendant,  a  physician,  threw 

with  sufficient    clearness.     McKleroy  into  a  furnace,  with  intent  to  destroy 

V.  Sewell,  73  Ga.  657.  it,  a  human  foetus  seven  months  old; 

Burden  of  Proof.  —  In  such  an  action  that  at  a  coroner's  inquest  held  on 

the  burden  ol  proving  lack  of  ordinary  March  8,  1893,  the  defendant  testified 

skill   is  on   the  defendant.    Styles  v,  that  he  had   been   called  10  attend  a 

Tyler,  64  Conn.  432.  woman  who  had  suffered  a  miscarriage, 

1.  Gist  of  Action.  —  Where  a  statute  and  that  the  foetus  resulting  therefrom 
authorizes  the  commitment  of  a  patient  was  the  one  thrown  into  the  furnace: 
to  an  insane  asylum  upon  a  certificate  that  he  refused  to  give  at  the  inquest 
of  a  committee  of  physicians  appointed  the  name  of  the  mother,  for  the  reason 
to  examine  him  as  to  his  sanity,  a  civil  that  she  had  requested  him  not  to 
action  for  damages,  based  upon  the  in-  make  it  public  if  it  could  be  avoided, 
sufficiency  of  the  methods  used  by  such  and  be  had  been  advised  that  he  was 
physicians  in  reaching  and  certifying  not  required  to  do  so;  that  he  stated 
their  conclusion,  will  not  lie  against  that  on  the  next  day  he  would  give  the 
them  at  common  law.  Such  an  action  name  to  the  coroner,  who  could  use  his 
must  be  based  upon  the  falsity  of  the  discretion;  that  on  March  9  the  de- 
certificate,  and  not  upon  the  insuffi-  fendant  further  testified  that  the 
ciency  of  the  examination.  In  such  woman  whose  name  was  demanded 
V  an  action  the  burden  of  proof  is  upon  had  left  the  state,  and  was  beyond  the 
the  plaintiff  in  respect  to  the  averment  jurisdiction  of  any  court  in  Montana, 
and  claim  that  he  was  then  sane,  and  without  her  presence  to  explain 
Pennell  v.  Cummings,  75  Me.  163.  her  condition  at  the  time   when  the 

Complaint    Hold  Sniftelont.  —  A  com-  foetus  was  taken  from  her  the  answer 

plaint  which  alleges  that  the  physicians  would  incriminate  him,  and  be  testl- 

made  such  certificate  "  without  proper  mony  against  him,  and  ifor  that  reason 

and  ordinary  care  and  prudence,  and  be   refused  to  answer.    The  medical 

without  due  examination,  inquiry,  and  board  held  that  the  complaint  was  suffi- 

proof  into  the  fact  whether  plaintiff  cient  and  adjudged  that  the  defend- 

was    sane     or    insane,"     sufficiently  ant's  license  be  reToked,  and  this  judg- 

f^  ^  Volome  XVI. 
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in  the  statute;  and  a  general  averment  that  he  wrongfully 
obtained  registration  without  possessing  the  essential  qualifica- 
tions is  insufficient.^ 

ment  was   sustained  by  the  District  Warraato  will  not  lie  to  have  a  license 

Court,  but  upon  appeal  to  the  Supreme  to  practice  medicine  under  Act  Ind., 

Court  the  judgment  was  reversed  on  April    ii,    1885,    procured    by    false 

the  ground  that  the  complaint  did  not  affidavits,  judicially  determined  void, 

state  facts  constituting  an  offense.  State  v.  Green,  112  Ind.  462. 

An  Iiif9niatio&  in  the  Vatiirt  of  <|no  1«  Denton  v.  State,  ai  Neb.  445. 
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PIRACY. 

CROSS-REFERENCES. 

As  to  matters  of  Substantive  Law  and  Evidence^  consult  the  title 

PIRACY^  Am.  and  Eng.  Encyc.  of  Law. 

Btfliiition.  —  Piracy  may  be  defined  as  robbery  upon  the  hieh 
seas,  or  as  it  has  sometimes  been  expressed,  robbery  within  the 
jurisdiction  of  the  admiralty.^ 

VniM  autM  statnto.  —  By  the  Revised  Statutes  of  the  United 
States,  section  5368,  **  every  person  who  on  the  high  seas  com- 
mits the  crime  of  piracy  as  defined  by  the  law  of  nations,  and  is 
afterward  brought  into  or  found  in  the  United  States,  shall 
suffer  death. "  * 

Jvlidietion  of  Vnitod  StatM  Oovrtf.  —  In  the  United  States  piracy  is 
only  cognizable  in  the  federal  courts  in  cases  where  it  is  commit- 
ted outside  of  the  criminal  jurisdiction  of  the  state  courts.^ 

Tht  Xadietrntttt.  —  In  the  common  law  form  of  indictment  ^  it  was 
necessary  to  charge  that  the  offense  was  committed  piratically 
and  feloniously,  and  within  the  jurisdiction  of  the  admiralty.^ 

1.  Glenn's  International  Law,  p.  97;  American  ship,  although  at  the   time 

Wharton  Crim.   Law,   vol.  2,  g  i860;  when  the  crime  was  committed,  the 

Bonv.  Law  Diet.,  vol.  3,  p.  414;    Am.  ship  was  lying  in  an  open  roadstead, 

and  Eng.  Encyc.  of  Law,  vol.  18,  title  adjacent  to   a  foreign   territory,  and 

Piracy,  within  half  a  mile  of  the  shore. 

8.  TorMtiirt  of  Mnidiiig  VmssL—  But  a  Circuit  Court  of  the  United 
The  offending  vessel  may  be  con-  States  does  not  have  jurisdiction  of 
demned  and  sold,  the  proceeds  being  robbery  and  piracy  committed  on  the 
divided  between  the  United  States  and  high  seas,  on  board  a  foreign  vessel 
the  captors,  at  the  discretion  of  the  belonging  exclusively  to  foreign  own- 
court.  The  costs  of  such  a  proceeding  ers  and  sailing  under  a  foreign  flag, 
of  forfeiture  are  not  chargeable  on  the  U.  S.  v,  Kessler,  i  Baldw.  (U.  S.)  15. 
cargo  of  the  vessel  when  the  owner  of  Ths  Courts  of  What  NatioA.  —  '^ Prima 
said  ci^rgo  has  not  taken  part  in  the  facie  all  piracies  and  trespasses  coro> 
piracy,  or  sanctioned  it.  Such  costs  mitted  against  the  general  law  of  na* 
are  chargeable  upon  the  proceeds  of  tlons  are  Inquirable  and  may  be  pnK 
the  vessel.  Harmony  v,  U.  S.,  3  How.  ceeded  against  in  any  nation  where  no 
(U.  S.)  210.  special  exemption  can  be  maintained, 

8,  Ballinger  v,  Nowland,  5  Hughes  either  by  the  general  law  of  nations, 

(U.  S.)  387,  holding  that  robbery  com-  or  bv  some  treaty  which  forbids  or  re* 

mitted  on  a  ferryboat  running  between  strains  iL"    Per  Iredell,  J.,  in  Talbot 

Washington,   D.  C,  and    Alexandria,  v.  Tanson,  3  Dall.  (U.  S.)  160. 

Va.,  is  not  piracy  within  the  jurisdic-  4.  Oenoral  Form  of  IndietmMits  fur  Pi- 

tion  of  a  United  States  District  Court,  raoy.  — 3  Chitty  Crim.   Law    Z093;  2 

Oireoit  Oourts.  — In  U.  S.  v.  Ross,  i  Arch.  Crim.  Pr.  &  PI.  1446;   U.  S.  v. 

Gall.  (U.    S.)   634,   it    was  held  that  Baker,  5  Blatchf.  (U.  S.)  6;  U.  S.  v. 

under  Act  1790,  c.  9,  %  3,  the  Circuit  Petersen,  i  Woodb.  &  M.  (U.  S.)  305. 

Court  had  jurisdiction  of  the  offense  of  5.  3  East  P.  C.  805;  i  Hawk.  c.  37» 

piracy  when  committed  00  board  of  an  g§  6  and  10. 
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IndiotmMit  in  United  StaiM.  PIRACY.    Indictment  for  Piratioal  Knrd«r. 

In  the  United  Statee  the  indictment  usually  charges  piracy  to  have 
taken  place  upon  the  high  seas  within  the  admiralty  and  marine 
jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of 
any  particular  state.* 

In  an  Indictment  for  a  Piratical  Xnrder  it  is  not  necessary  to  allege 
that  the  accused  is  a  citizen  of  the  United  States,  or  that  the 
crime  was  committed  on  board  of  a  vessel  belonging  to  a  citizen 
of  the  United  States.  An  averment  that  it  was  committed  from 
on  board  such  a  vessel  by  a  mariner  sailing  on  board  of  said  ves- 
sel is  sufficient.* 

But  in  Reg.  v,  Jones,  2  C.  &  K.  165,  sufficiency  of    the  indictment  in  this 

61  E.  C.  L.  165,  it  was  held  unneces-  respect.' 

sary  to    charge  that  the   piracy   was  An    Indictment   Which    FeUcws    the 

committed  within  the   jurisdiction  of  Werdi  of  the  Statute  (Rev.  Stat.  U.  S., 

the  admiralty.  §  5367)  in  charging  the  ofifense  of  wil- 

1.  Allegation  of  Place.  —  In  U.  S.  v,  fully  setting  fire  to  a  ship  at  sea  with 

Gibert,  2  Sumn.  (U.  S.)  85,  the  court  intent  to   burn   her,   need   not   allege 

said:    *'  The  first  objection  is  that  no  that  the  ofifense  was  committed  feloni- 

venue  is  laid  in  the  indictment;  that  ously.     U.  S.  v,  McAvoy,  4  Blatchf. 

is,  no  particular  place  is  stated  on  the  (U.  S.)  418. 

high  seas  at  which  the  robbery  was  Ownership  of  Property  Taken.  —  An  in- 
committed,  but  it  is  only  alleged  that  dictment  is  not  bad  which  alleges  that 
it  was  committed  on  the  high  seas,  the  names  of  the  owners  of  the  prop- 
And  reference  has  been  made  to  some  erty  taken  by  the  pirates  are  unknown 
Indictments  in  cases  of  piracy,  where  to  the  grand  jury,  although  it  is  shown 
the  ofifense  is  stated  with  more  particu-  on  the  trial  that  the  grand  jury  in  fact 
larity  of  place,  for  example,  '  on  the  knew  the  names  of  some  of  said  own- 
high  seas  in  a  certain  place  distant  ers.  U.  S.  v.  Stetson,  3  Woodb.  &  M. 
about    ten    leagues    from    Cursheen,  (U.  S.)  167. 

etc.,'  and  *  on  the  high  seas  about  a  2.  U.  S.  9.  Pirates,  5  Wheat.  (U.  S.) 

half  league  distant  from  Leghorn,  etc'  184. 

But  there  certainly  are  precedents  Place  Where  Offenee  Was  ComBitted. — 
which  contain  no  such  specification  of  In  U.  S.  v.  Holmes,  i  Wall.  Jr.  (C.  C.) 
place,  and  in  all  the  indictments  for  i,  the  indictment  contained  two  counts 
piracy  in  this  district,  *  *  *  our  as  follows:  the  first  count  charged  that 
researches  have  not  detected  a  single  the  accused  '*  cast  F.  A.  from  a  vessel 
one  in  which  such  locality  of  place  belonging,"  etc.,  whose  name  was  un* 
is  to  be  found.  *  *  *  The  reason  known.  The  other  count  charged  that 
of  the  common  law  for  laying  the  the  accused  **  cast  F.  A.  from  the  long 
venue  so  particularly  in  ofifenses  on  boat  of  the  ship  W.  B.  belonging,"  etc. 
land,  does  not  in  any  manner  apply  It  was  held  that  the  locality  of  the 
to  ofifenses  on  the  high  seas.  The  alle*  ofifense  was  sufficiently  expressed  since 
gation  that  the  ofifense  was  committed  under  the  peculiar  circumstances  of 
on  the  high  seas  is  sufficient  of  itself  to  the  case  it  could  not  be  charged  with 
found  the  jurisdiction,  and  all  the  inci-  greater  precision, 
dents  of  the  trial  and  judgment.  But  General  Verdict  —  Two  Connti  in  Indict- 
if  it  were  otherwise  at  the  common  ment.  —  In  U.  S.  v.  Pirates,  5  Wheat, 
law,  we  are  to  consider  that,  in  the  (U.  S.)  184,  it  was  held  that  a  general 
jurisprudence  of  the  United  States,  the  verdict  of  guilty  can  be  had  on  an  in- 
present  is  a  statute  ofifense;  and  that  dictment  which  charges  the  ofifense  in 
the  jurisdiction  is  given  also  by  stat-  two  counts;  the  first  count  alleging  the 
ute;  and  if  the  ofifense  is  so  laid  in  the  ofifense  to  have  been  committed  on  the 
indictment  as  to  bring  the  case  within  high  seas,  the  other  count  in  a  haven, 
the  language  of  the  statute  in  point  of  basin,  or  bay.  Each  of  these  counts  is 
jurisdiction  and  certainty  of  descrip-  a  distinct  substantive  charge.  Inter- 
tion,  that  is  all  which  can  properly  be  nal  repugnancy  in  any  one  is  a  good 
required  in  our  country.  *  *  *  exception,  but  this  does  not  follow  as 
There  is  in  reality  nothing  upon  which  to  the  whole,  taken  severally,  but  each 
to    suspend    a  legal  doubt  as  to  the  may  be  for  a  distinct  ofifense. 
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PLACE  OF  TRIAL. 

See  articles  CHANGE  OF  VENUE,  vol.  4,  p.  373;    TRIAL; 

VENUE. 


PLEAS   AT   LAW. 

By  John  Lehman. 

L  DirariTioir  ajtb  CiAssiTiCATioir,  541. 
n.  Plxas  to  thi  Action,  541. 

1.  Nature^  541. 

2,  Traverse  or  Confession  and  Avoidance^  54a. 

a.  Necessity  of  One  Form^  542. 

b.  Nature  of  Traverse^  542. 

c.  Specific  Traverse^  54a. 

d.  General  Traverse  or  General  Issue^  542. 


CC\  Nature^  542. 


Form  and  Nature  of  General  Issue  in  Par* 
ticular  Actions^  543. 
'a^  In  General^  543. 
in  Non  Cepit^  544. 
/)  Non  Detinet^  544. 
(d)  Not  Guilty,  544. 
(eS  Non  Assumpsit,  544, 

(fS  Nil  Debet,  \^S' 

(^)  Nul  Tiel  Record,  545. 

0i)  Non  Est  Factum,  545. 

(3)  Plea  Must  Be  Appropriate  to  Action,  546. 

e.  SpecicU  Traverse  —  Absque  Hoc,  ^^1. 

f  Confession  and  Avoidance  —  Special  PlecuUng,  548. 

g.  SpecicU  Plea  Amounting  to  General  Issue,  549. 

(i)  Rule  Against,  549. 

2S  Matters  in  Mitigation,  552. 

j)  Manner  of  Raising  Objection,  552. 

m.  VOBM  OF  PUA,  553. 

1.  General  Division,  c^^. 

2.  Commencement  ana  Prayer,  553. 

a.  Fixed  Forms  Dependent  upon  Character  of  Matter,  553. 

b.  Matters  in  Bar  or  Abatement,  ^54. 

c.  Effect  of  Improper  Prayer  or  Commencement,  556. 

d.  Protestation,  556. 

3.  Tender  of  Issue — Conclusion  to  Country  or  with  Verifi* 

cation,  556. 

a.  To  Country,  556. 

b.  Verification,  557. 

c  Effect  of  Wrong  Conclusion,  559. 

4.  Short  Pleas,  559. 
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PLEAS  AT  LAW. 
IV.  SsainsiTis  AJTB  SmPFioisiroT  of  Plias,  561. 

1.  In  GenercU —  Traverse  or  Confession  and  Avoidance^  561. 

2.  Complete  Defense^  561. 

a.  In  General^  561. 

b.  Each  of  Several  Pleas  Must  Stand  Alone^  561. 

3.  Deftniteness  and  Certainty^  562. 

4.  Necessity  of  Plecuiing  Facts,  564. 

5.  Argumentativeness,  564. 

6.  Repugnancy,  564. 

7.  Surplusage,  565. 

8.  Materiality,  565. 

9.  Matter  of  Record,  565. 

10.  il/a//^r  W^i4/V^  Should  Come  from  Plaintiff,  566. 

1 1.  /^/^tf  /^  Damages,  j66. 

12.  yustification  of  matters  in  Aggravation,  566. 

13.  Sr<^^  ^  Traverse,  566. 

14.  Admission  by  Failure  to  Deny,  567. 

tf.  General  Rule,  567. 
^.  Exceptions,  567. 
r.  Protestation,  568. 

15.  StcUutory  Defense,  568. 

y.  DouBLX  PuADnre,  569. 

I.  rAf  -^1^^  /<?  J%,  569- 

2.  Consistency^  570. 

3.  Discretion  in  Permitting  the  Filing,  571. 

VL  PL1A8  TO  Distinct  Pabts  of  Dsolabatiom,  574. 

1.  In  GenercU,  574. 

2.  /^/?fl  to  Part  of  Cause  or  Count,  574. 

3.  Plea  Too  Brocui — Specific  Direction  to  Part  Covered^  577. 

4.  Several  Counts  —  One  Plea,  579. 
Vn.   JOIVT  AJTB  SSYIBAL  PUAS,  579. 

vm  AiBsx  BY  Plea,  580. 
DL  Ob jxoTioirs — DnnntBXB  ob  Motiom  to  Stbikx,  582. 

1 .  Propriety  of  Motion  or  Demurrer,  582. 

2.  Harmless  Error  in  Striking  Out  or  Sustaining  Demurrer 

to  Plea,  584. 

CROSS-REFERENCES. 

As  to  Pleas  in  Suits  in  Equity,  see  article  PLEAS  IN  EQUITY, post. 

Pleas  in  Particular  Actions  at  Law,  see  specific  titles  through- 
out this  worky  and  consult  the  General  Index. 

Answers,  see  article  ANSWERS  IN  CODE  PLEADING, 
vol.  I,  p.  777. 

Affidavit  of  Defense,  see  article  AFFIDA  VI TS  OF  MERITS 
OR  DEFENSE,  vol.  i,  p.  338. 

Notice  or  Brief  Statement  of  Defense,  see  that  title,  vol.  14,  p. 

1074. 
Confession  and  Avoidance,  see  that  title,  vol.  4,  p.  664. 
Set-off  and  Counterclaim,  see  that  title. 
Pleas  in  Criminal  Cases,  see  article  ARRAIGNMENT  AND 

PLEA,  vol.  2,  p.  760. 
Time  to  Plead,  see  that  title. 
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DeAnitionaiidOlMdflMitioiL  PLEAS  AT  LAW.  FIms  to  the  Aetion. 

I  DinVITIOM  AJTB  ClASSIFICATIOir — Boflaition.  —  A  plea,  as  the 
term  is  used  in  this  article,  is  the  first  pleading  interposed  by  the 
defendant  in  an  action  at  law ;  an  answer  which  the  defendant 
makes  why  the  plaintiff  should  not  recover  or  why  the  action 
should  not  proceed.^ 

OlMfifleatioiL  -^  Pleas  are  classified,  in  general,  into  dilatory  and 
peremptory  pleas,  the  former  embracing  pleas  to  the  jurisdiction 
of  the  court,  in  suspension  of  the  action,  and  in  abatement  of  the 
writ,  and  the  latter  embracing  pleas  in  bar  of  the  action.* 

U  Pleas  to  thi  Actiov  —  1.  Vature.  —  A  plea  in  bar  of  the 
whole  action  goes  to  the  merits  and  denies  that  the  plaintiff  has 

0 

1.  3  Black.  Com.  303;  z  Burr.  Pr.  fending  the  force  and  injury,  when, 
162.  etc.,  will  be  considered  as  only  half  de- 

2.  Stephen's  PI.  (Tyler's  ed.)  84.  fense  where  such  a  defense  should  be 
Order  of  Pleading.  —  Th^  weight  of    made,  and  as  full  defense  when  the 

authority  has  long  designated  the  fol-  latter  is  necessary.     Foxwist  v,  Tre- 

lowing  order  of  pleading:    z.  To  the  maine,   2  Saund.  209^;   Alexander  v, 

jurisdiction  of  the  court.     2.  To  the  Mawman,  Willes  41;    Wilkes  v,  Wil- 

disability  of  the  person,  {a)  of  the  plain-  liams,  8  T.  R.  633,  3  B.  &  P.  9,  note  a\ 

tiff,  (b)  of  the   defendant.    3.  To  the  z  Chitty's  PI.  413.     And  in  2  Chitty's 

count  or  declaration.    4.  To  the  writ,  PI.  455,  note  tf,  it  is  stated,  as  a  con- 

(a)  to  the  form  of  the  writ,  (i)  matter  ap-  sequence  of  this  doctrine,  that  the  dis- 

parent  on  its  face,  (2)  matter  dehors;  (b)  Unctions  between  half  and  full  defense 

to  the  action  of  the  writ,     z  Chitty's  are  now  obsolete.'*     Lyman  v.  Dodge, 

PI.  {i6th  Am.  ed.)  456.  13  N.  H.  197. 

Veeassity   of   Pleading   in   Partieolar  8oope  of  Artiole.  —  The  general  prin. 

Order.  —  Matters  falling  under  the  par-  ciples  of  pleas  falling  under  the  first 

ticular  classification  of  pleas  as  above  classification  above    mentioned,  t.  ^., 

indicated  must  be  pleaded  in  their  reff-  dilatory  pleas,   have  been  treated  in 

ttlar  order,  as  to  plead  out  of  order  is  preceding  articles.    Thus,  see  articles 

to  waive  matter  properly  pleadable  at  Abatement  in  Pleading,  vol.  i,  p.  i; 

an  earlier  stage.    Thus,  a  plea  to  the  Dilatory  Pleas,  vol.  6,  p.  665.    More 

jurisdiction,  t^ing  the  first  in  regular  particular  applications  of  the  rules  of 

order,   and   analogous    to   a    plea    in  pleading  relating  to  such  pleas  will  be 

abatement.  Is  waived  if  a  plea  to  the  found    In   particular  articles,   as  An- 

merits,  as  the  general  issue,  is  filed,  other  Suit  Pending,   vol.  i,  p.  770; 

Lyman  v.  Central  Vermont  R.  Co.,  59  Jurisdiction,  vol.  12,  p.  114;  Names, 

Vt.  167;  Webb  V.  Mann,  3  Mich.  Z39.  vol.    14.    p.    270.      See    also   articles 

See  also  article  Jurisdiction,  vol.  Z2,  Amendments,    vol.   i,   pp.    519,    70c; 

p.  114.  Carriers,  vol.  3,  p.  857;   Demurrers 

Katter  in  Abatement   Is  Waived  by  at    Common    Law   and    under   the 

Pleading  in  Bar.  —  Robertson  v.  Lea,  i  Codes,  vol.  6,  pp.  332,  354;   Dower, 

Stew.  (Ala.)  141;  Cleveland  tr.  Chandler,  vol.   7,    p.    164;    EgurrABLE  Attach- 

3  Stew.  (Ala.)  489;  Hamilton  v,  James  ment,  vol.  7,  p.  796;  Executors  and  Ad- 

A.  Cushman  Mfg.  Co.,  15  Tex.  Civ.  ministrators.  vol.  8,  p.  713;  Forcible 

App.  338;  Martin  V.  Com.,  I  Mass.  358.  Entry  and   Detainer,   voL  9,  p.  64. 

A   plea    in    abatement     cannot    be  For  general  denial  as   plea  in   abate- 

pleaded  at  the  same  time  with  a  plea  ment,  see  article  Answers   in  Code 

in  bar.    Douglass  v.  Belcher,  7  Yerg.  Pleading,  vol.  i,p.  827;  for  joinder  of 

(Tenn.)  105.  defenses,  see  article  Answers  in  Code 

Half  and  Full  Defenses.  — ^^  It    has  Pleading,  voL  i,  p.  854;  for  nul  tiel 

been  laid  down  as  a  rule  of  pleading  corporation  see  article  Corporations, 

that  a  defendant  cannot  plead  in  abate-  vol.  5,  p.  83. 

ment  after  making  full  defense  (Alex-  Pleas  falling  under  the  second  classi- 

ander  v.  Mawman,  Willes  41),  for  the  fication,  1.  /.,  pleas  in  bar,  in  so  far  as 

nature  of  which  see  Co.  Litt.   127^;  i  the  questions  connected  therewith  refer 

Chitty's  PI.  (3d  Am.  ed.)4i3.     But  it  is  to  the  sufficiency  of  such  pleas  in  par- 

settled  that  going  no  farther  than  de-  ticular  actions,  are  the  proper  subjects 
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any  cause  of  action,^  but  must  contain  a  direct  and  positive 
answer  to  the  declaration  so  as  to  bar  the  action  if  true  in  fact.^ 

2.  Traverse  or  Confeision  and  Ayoidance  —  a.  Necessity  of  One 
Form.  —  A  plea  to  the  merits  must  either  traverse  the  cause  set 
up  by  the  plaintiff,  or  confess  it  and  allege  matters  which  will 
legally  avoid  the  effect  thereof,  otherwise  it  will  be  fatally 
defective.* 

t.  Nature  of  Traverse.  —  Traverses  are  denials  of  one  or 
more  allegations  in  the  pleading  adversely  alleged,  and  are  of 
three  kinds,  specific,  general,  and  special.* 

c.  Specific  Traverse.  —  A  specific  traverse  is  a  denial  by 
the  defendant  in  his  plea  of  a  particular  and  material  fact  alleged 
by  the  plaintiff  in  his  declaration,  to  defeat  the  cause  of  action 
dependent  upon  such  fact.* 

d.  General  Traverse  or  General  Issue  —  (i)  Nature.  — 

The  general  issue  is  a  comprehensive  denial  of  the  whole  cause 

for  articles  dealing  with  those  actions,  boken  v,  Evans,  31  N.  J.  L.  343.    See 

Thus,  for  pleas  in  assumpsit,  see  article  also  Berry  v.  Kenney,  5  B.  Mon.  (Ky.) 

Assumpsit,  vol.  2,  p.  987.  120;  White  v,  Clayes,  32  111.  325. 

1.  Pitts  Sons'  Mfg.  Co.  v,  Commer-  In  Amimiwrit  on  a  Special  AgxMnent 
cial  Nat.  Bank,  121  111.  582;  Archer  v.  where  the  right  of  action  depends  upon 
Claflin,  31  111.  306;  Gearhart  v.  Olm-  a  condition  precedent,  performance  of 
stead,  7  Dana  (Ky.)  441;  M 'Waters  v.  which  is  alleged  in  the  declaration,  the 
Draper,  5  T.  B.  Mon.  (Ky.)  494;  Lord  defendant  may,  instead  of  pleading  the 
V,  Brookfield,  37  N.  J.  L.  552  [citing  i  general  issue,  deny  the  alleged  per- 
Chitty  on  Pleadings  469;  Greene  v.  formance  of  the  condition  and  put  him- 
Jones,  I  Saund.  209^,  note  K\,  self    upon    the    country.     Dewees    v. 

2,  See  infra^  Iv.  2.  Complete  Defense,     Manhattan  Ins.  Co.,  34  N.  J.  L.  253. 
8.  Landis     v.     People.    39    111.    79;    See  also  infra^  II.  2.  g.  Special  Pi:a 

Galena,  etc.,  R.  Co.  v,  Barrett,  95  III.  Amounting  to  General  Issue. 
467;  Wadhans  v.  Swan,  109  111.  46;  By  Statute  15  &  16  Vict.,  c.  65,  §  76,  a 
Tojo  V.  Illinois,  etc.,  Bridge  Co.,  13  defendant  may  either  traverse  gen- 
Ill.  App.  589;  Cradle  v,  Hoffman,  105  erally  such  facts  contained  in  the  dec- 
Ill.  147;  Smith  V,  Hall,  8  Me.  352;  laration  as  might  have  been  denied 
Johnson  v.  Kittredge,  17  Mass.  77.  by  one  plea,  or  select  and  traverse  sep- 

4.  Traverse  and  Denial  the  Same.  —  arately  any  material  allegation  in  the 
There  is  no  distinction  between  a  declaration,  although  it  might  have 
traverse  and  a  denial.  Lambert  v,  been  included  in  a  general  issue.  Be- 
Stroother,  Willes  224.  fore  this  a  defendant  was  not  at  liberty 

5.  White  V,  Clayes,  32  111.  325;  Cur-  to  traverse  a  single  material  fact  which 
tiss  V,  Martin,  20  111.  557;  Berry  v.  would  be  included  in  the  general  issue. 
Kenney,  5  B.  Mon.  (Ky.)  122;  Dough-  Sutherland  v,  Pratt,  11  M.  &  W.  296, 
erty  v.  Bethune,  7  Ga.  90,  holding  that  2  Dowl.  N.  S.  813. 

in  an  action  against  an  assignee  a  plea  Under  the  Code  the  defendant  is  only 

that  there  never  was  an    assignment  to  answer  denying  '*  each  and  every 

made  to  the  defendant  denies  the  right  allegation    of    the    complaint."      See 

of  action  on  the  part  of  the  plaintiff  and  article  Answers  in  Code    Pleading, 

goes  to  the  merits.  vol.  i,  p.  777.     This  provision  was  said 

In   Covenant,    for  example,   non  est  to  apply  to  every  species  of  action,  and 

factum  denies  only  that  the  deed  is  the  it  was  thus  distinguishable  from  the 

deed  of  the   defendant.     All  matters  common-law  practice,  under  which  it 

which  make   the  deed  voidable   must  was  necessary  so  to  plead  only  in  such 

be  pleaded  specially.     There  being  no  actions  wherein  there  was  no  general 

plea  which  puts  the  whole  declaration  issue  or  plea  which  put  in  issue  the 

m  issue  in  such  an  action,  facts  essen-  whole  declaration.      Benedict  v.  Sey- 

tial  to  the  legality  of  the  assignment  mour,  6  How.  Pr.  (N.  Y.  Supreme  Cl) 

of  a  breach   may  be  traversed.     Ho-  302. 

542  Volume  XVI. 


PlMi  to  thA  Aetion.  PLEAS  A  T  LA  W.     ConfaMion  and  AToidaaee. 

of  action  or  the  principal  part  thereof/  putting  in  issue  those 
facts  the  burden  of  proving  which  rests  primarily  on  the  plaintiff , 
but  none  other.* 

(2)  Form  and  Nature  of  General  Issue  in  Particular  Actions  — 

(ft)  In  OmMTftL  —  The  form  of  the  general  issue  varies,  and  is  not 
the  same  for  every  form  of  action,  but  most  of  the  forms  of 
action  have  an  appropriate,  distinct,  and  fixed  general  issue.* 

Sereral  Ffteti  MaUng  One  Point.  —  A  rule,  that  every  defense  which  cannot 

traverse    may   be  to  any   number  of  be  thus  specially  pleaded  may  be  given 

facts  making  together  a  single   point  in  evidence  upon  the  general  issue  at 

necessary    to   a    defense.      Strong  v,  the  trial.     But  the  science  of  special 

Smith,  3  Cai.  (K.  Y.)  160.  pleading  having  been  frequently  per- 

^^ooiilo  TraTorto  and  Oenoral  Denial.  —  verted  to  the  purposes  of  chicane  and 

The  general  issue  and  a  traverse  of  a  delay,  the  courts  have  of  late  in  some 

particular  allegation  cannot  be  pleaded  instances,  and  the  legislature  in  many 

at  the  same  time.    Curtiss  v.  Martin,  more,  permitted  the  general  issue  to 

20  III.  557.  be  pleaded,   which  leaves  everything 

1.  Osborn  v,  Lovell,  36  Mich.  250;  open,  the  fact,  the  law,  and  the  equity 
Edwards  v.  Chandler,  14  Mich.  471;  of  the  case;  and  have  allowed  special 
Kinnie  v,  Owen,  z  Mich.  349;  Dudley  matter  to  be  given  in  evidence  at  the 
V,  Sumner,  5  Mass.  438;  Van  Dusen  v,  trial.  And  though  it  should  seem  as  if 
Pomeroy,  24  III.  289;  Stephen's  PI.  much  confusion  and  uncertainty  would 
(Tyler's  ed.)  168.  follow  from  so  great  a  relaxation  of 

Tha  Statntory  Oanaral  Iifv«  is  at  least  the  strictness  anciently  observed,  yet 

as  broad  as  that  at  the  common  law.  experience  has  shown  it  to  be  other- 

Osborn  v,  Lovell,  36  Mich.  250  [citing  wise;  especially  with  the  aid  of  a  new 

Kinnie  r.  Owen,  i  Mich.  249;  Ingalls  trial,  in  case  either  party  be  unfairly 

V.   Eaton,  25    Mich.    32;    Rawson    v,  surprised    by    the    other."    3    Black. 

Finlay,  27  Mich.  268].  Com.  305. 

A  Ctonsral   Denial  nndar  the  Coda  is  8.  In  quare  impetUt  the  general  issue 

scarcely  recognizable  from  the  plea  of  is  ne  disturba  fas.      In  formedon  the 

the  general  issue  at  common  law,  and  general  issue   is  ne   dona  pas  or  non 

the  same  kind  of  proof  is  admissible  dtdit,    Stephen's  PI.  (Tyler  s  ed.)  168. 

under   the  one  as  under    the   other.  In  Baal  Aatlons  mm/ /^yr/,  that  no  wrong 

Fairhaven   v.  Cowgill,   8   Wash.  688,  was  done,   and  nul  disseisin^   no  dis- 

citing  GriflSn  v.  Long  Island  R.  Co.,  loi  seisin,  were  general  issues.    3  Black. 

N.  Y.  348.  Com.  305. 

ThaGanarallisue  IsanlasnableDafsnia  Action  with  Vo  Ganaral  Issnt — Writ 

on  the  merits  and  cannot  be  stricken  o(  Bight  and  Dower.  —  There  seems  to 

out  so  as  to  withdraw  the  case  from  the  be  no  general  issue,  properly  speak- 

jury.    Woolfolk  v.  Beach,  61  Ga.  67;  ing,    in    writ    of     right    and    dower. 

Jordan  v.  Carter,  60  Ga.  443;  Causey  Stephen's  PI.   (Tyler's  ed.)   168.     See 

V.  Cooper,  41  Ga.  409.  also  infra^  II.  2.  d,  (2)(^)  Non  Est  Fac- 

2.  Louisville,  etc.,  R.  Co.  v.  Tram-  turn. 

mell,  93  Ala.  352.    See  also  citations  Scope  of  DeniaL  —  The  issue  in  each 

in  preceding  note.  form  of  action   is  determined  by  the 

Origin  of  General  Issue.  —  *'  Formerly  scope  of  the  denial,  and,  on  the  other 

the  general  issue  was  seldom  pleaded,  hand,  the  issue  itself  as  raised  by  the 

except  when  the  party  meant  wholly  to  denial  determines  the  relevancy  of  the 

deny  the  charge  alleged  against  him.  evidence.     It  is  not  intended  to  treat 

But   when    he    meant    to  distinguish  exhaustively  at  this  place  the  appropri* 

away  or  palliate  the  charge,   it  was  ateness  and  scope  of  particular  pleas 

always  usual  to  set  forth  the  particular  or  the  evidence  admissible  under  them, 

facts  in  what  is  called  a  special  plea.  For  the  general  Issue  in  particular  ac* 

which  was  originally  intended  to  ap-  tions  reference  should  be  had  to  the 

prise  the  court  and  the  adverse  party  specific  titles,  as  Accounts  and  Ac- 

of  the  nature  and  circumstances  of  the  counting,  vol.  i,  p.  83;  Assumpsit,  vol. 

defense,  and  to  keep  the  law  and  the  2,  p.  987;    Covenant,  vol.  5,  p.  342; 

fact  distinct.    And  it  is  an  invariable  Debt,  vol.  5,  p.  894;  Detinue,  vol.  6, 
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(b)  Hon  Cepit.  —  In  Eepltrin  the  general  issue  is  non  cepit^  that  the 
defendant  did  not  take.* 

(o)  Non  Betinet.  —  In  Dotinno  the  general  issue  is  non  detinet^  that 
the  defendant  did  not  detain.* 

(d)  Not  ChiUtj.  —  In  TroTor,  TroipaM,  and  Oaio  the  general  issue  is  not 
guilty.^ 

In  TroTor  and  Tratpasf  on  tho  Oaio  the  scope  of  this  general  issue  is 
very  broad,  admitting  any  defense  which  will  defeat  the  cause  of 
action.'* 

Goneral  Inne  in  TroipaM  and  Caao  Biitingnithod.  —  But  there  is  held  to 
be  an  essential  difference  between  the  scope  of  this  issue  in  tres- 
pass and  in  case.  Actions  of  trespass  are  strictijuris^  and,  there- 
fore, a  former  recovery,  release,  or  satisfaction  cannot  be  given 
in  evidence  under  the  general  issue ;  but  actions  on  the  case  are 
founded  on  the  justice  and  conscience  of  the  plaintiff's  claim,  and 
are  in  the  nature  of  a  bill  in  equity,  and  whatever  in  equity  and 
conscience  will  preclude  the  plaintiff's  recovery  may  be  given  in 
evidence  under  the  general  issue.* 

(o)  Non  Asinmpiit.  —  In  AMumpait  the  general  issue  is  non  assumpsit.^ 

Bpeeial  and  Ooneral  AMumpait.  —  In  an  action  of  special  assumpsit 
founded  upon  an  express  promise,  non  assumpsit  originally  denied 
only  the  fact  of  the  promise,  or  that  the  promise  was  legal,  but 
in  general  assumpsit  founded  upon  an  implied  promise  the 
defendant  was  at  liberty  to  prove  all  facts  which  tended  to 
exclude  the  implication  of  the  promise.'' 

p.  643;  Ejectment,  vol.  7,  p.  260;  Re-  5.  Green  wait  v,  Horner,  6  S.  &  R. 

PLEViN;   Trespass;    Trespass  on  the  (Pa.)  76;  Plowman  t/.  Foster,  6  Cold w. 

Case;  Trover.    And  for  what  may  be  (Tenn.)  54;  Hall  v,  Snowhill,  14  N.  J. 

proved  thereunder    reference  may  be  L.  551.     See  also  article  Trespass. 

had  to  the  same  titles,  as  well  as  articles  6.  Carroll  v.  Corn,  i  Mo.  161 ;    Ber 

treating    on    the    particular    subject-  ringer  v.  Lake  Superior  Iron  Co.,  41 

matters;    as  Awards,   vol.  3,   p.   126;  Mich.  305;  Wellsburg  First  Nat.  Bank 

Carriers,  vol.  3,  p.  812;  Corporations,  v,   Kimberland,  16  W.  Va,  555.    See 

vol.  5,  p.  52;  Executors  and  Adminis-  also     article     Assumpsit,    vol.    2,    p. 

TRATORs,  vol.  8,  p.  650;  False  Imprison-  987. 

MENT,  vol.  8,  p.  841;   Infants,  vol.  10,  7.  Stephen's    PI.    (Andrews's    ed.), 

p.  581;  Insane  Persons,  vol.  10,  p.  1169,  §  117.    See  article  Assumpsit,  vol.  2. 

and  so  on  throughout  this  work.  p.  1027. 

1.  Davis  V.  Calvert,  17  Ark.  85.  See  Plea  in  Special  Affiimpiit  Enlarged. — 
also  article  Replevin.  But  later  the  liberal  view  applied  to  the 

2.  Clements  v.  Flight,  16  M.  &  W.  plea  of  non  assumpsit  in  general  as- 
42;  T  Chitty's  Pl.  (i6th  Am.  ed.)  516;  sumpsit  was  extended  to  the  plea  in 
2  Chitty's  PI.  (i6th  Am.  ed.)  728;  special  assumpsit.  Wailing  v.  Toll,  9 
Stephen's  PI.  (Tyler's  ed.)  169.  See  Johns.  (N.  Y.)  141;  Edson  r.  Weston, 
also  article  Detinue,  vol.  6,  p.  643.  7  Cow.  (N.  Y.)  278;    Wilt  v,  Ogden,  13 

8.  Wilson  V,  Clark,  4  N.  J.  L.  443.  Johns.  (N.  Y.)  56;  Sunsbury  v,  Marks, 

See  also  articles  Assault  and  Bat-  4  Dall.  (Pa.J  130;    Duncan  v.  McCul- 

TERY,  vol.  2,  p.  835;   Ejectment,  vol.  lough.  4  S.  &  R.  (Pa.)  480;  Webster  v, 

7.  p.  340;   Trespass;   Trespass  on  the  Woodford,  3  Day  (Conn.)  go;    Mitchell 

Case.  v,  Kingman,  5  Pick.  (Mass.)  431;  Vir- 

4.  In  Trover  the  general  issue  of  not  ginia  F.  &  M.  Ins.  Co.  v.  Buck,  88  Va. 

guilty  is  said  to  admit  every  defense  517;    Vasse  v.  Smith,  6  Cranch  (U.  S.) 

except     the     statute    of    limitations.  231,  4  Min.   Inst.,  p.  645.     See  fully 

I  Chitty's  Pi.  (i6th  Am.  ed.)  181.  article  Assumpsit,  vol.  3,  p.  1027. 
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(f)  Vil  Debet.  —  In  Delit  on  a  timple  Contraet  the  general  issue  is  nil 
debet. ^  This  plea  denies  that  the  defendant  owes  the  debt  at  the 
time  of  pleading,  and  this  being  the  fact  which  the  plaintiff  must 
prove,  any  matter  which  defeats  the  right  of  recovery,  though  it 
be  in  confession  and  avoidance,  may  be  given  in  evidence  under 
the  plea.* 

(g)  Vnl  Tiel  Beoord.  —  In  Delit  on  Beoord  the  general  issue  is  nul  tiel 
record? 

(h)  Von  Set  Faotnm.  —  In  Debt  on  Spedalty  and  in  Corenant  the  general 
issue  is  non  est  factum.^  This  plea  denies  that  the  deed  men- 
tioned in  the  declaration  is  that  of  the  defendant,  and  admits 
proof  that  the  defendant  never  in  fact  executed  the  deed  or  that 
it  was  void  in  law  as  distinguished  from  being  merely  voidable. 
Matter  making  the  deed  merely  voidable  must  be  specially 
pleaded.* 

Vatnre  ae  General  Itine.  —  While  the  plea  of  non  est  factum  is  gen- 
erally called  and  considered  a  general  issue  plea,  it  is  pointed  out 
that  in  covenant  there  is  properly  no  general  issue,*  and  the  plea 
of  non  est  factum  is  not  strictly  such,  because  it  denies  only  the 
execution.'^ 

Alteration  of  Initniment.  —  Such  a  material  alteration  of  an  instru- 
ment as  has  the  effect  of  rendering  the  instrument  void  may  be 
shown  under  the  plea  of  non  est  factum!? 

1.  Roanoke    Grocery,    etc.,    Co.    v.  Non  est  factum  may  be  pleaded  with 

Watkins,  41  W.  Va.  788 ;  McGavock  v.  notice  of  special  defense.     Bollinger  v, 

Puryear,  6  Coldw.  (Tenn.)  34;    Fidler  Thurston.  2  Mill  (S.  Car.)  447;    Law- 

V,  Hershey,  90  Pa.  St.  363;    Poole  v,  rence  v.  Dole,  11  Vt.  549. 

Vanlandingham,  i  111.  47.  Where  a  Deed  Is  Only  Indnoement  to 

The  Hili^  Biilee  substituted  for  nil  the  Action,  and   matter  of  fact  is  its 

debet  the  plea  **  never  indebted."     See  foundation,  nil  debet  is  a  good  plea, 

also  article  Debt,  vol.  5,  p.  922.  See  article  Bonds,  vol.  3,  p.  664;    i 

8.  McGavock  r.  Puryear,  6  Coldw.  Chitty  on  Pleadings  (i6th  Am.  ed.)  511. 

(Tenn.)  34;    Shrowders  v.   Harper,   i  6.  Sec  article  Covenant,  vol.  5,  p. 

Harr.  (Del.)  444;  Fidler  v,  Hershey,  go  378. 

Pa.  St.  363;  Virginia  F.  &  M.  Ins.  Co.  7.  Reeves    v,   Forman,   26  111.   313; 

V.   Buck,   88  Va.   517:    Stephen's   PI.  Reed  v.  Hobbs,  3  111.  297;  i  Chitty  on 

(Tyler's  ed.)    173.      See    also    article  Pleadings  (i6th  Am.  ed.)  514. 

Debt,  vol.  5,  p.  894.  It  Leavee  Undenied  the  Breaohee  At- 

S.  See  article  Judgments,  vol.  11,  p.  signed,  and  for  this  reason  it  has  been 

1149^/^/^.  said  that  the  plea   of  covenant  per. 

4.  Stephen's  PI.  (Tyler*s  ed.)  i6q.  formed  would  be  nearer  a  general  issue 
See  articles  Bonds,  vol.  3,  p.  635;  than  any  other.  Reeves  r.  Forman,  26 
Covenant,  vol.  5,  p.  342;  Debt,  vol.  5,  111.  313.  See  article  Covenant,  vol.  5, 
p.  894.  p.  378. 

Plea  to  the  Xerite.  —  The  plea  of  ncn  8.  Rudesill  v,  Jefferson  County  Ct., 

est  factum  is  a  plea  to  the  merits,  and  85  111.  446;    Powers  v.  Ware,  2  Pick, 

cannot  be  rejected  where  the  delay  in  (Mass^457;    Whitmer  v,  Frye,  10  Mo. 

offering  it  is  sufiBciently  accounted  for.  349;    Zeigler  v.  Sprenkle,  7  W.  &  S. 

Franklin  v.  Cox.  4  Rand.  (Va.)  448.    '  (Pa.)  175;   Ogle  v.  Graham,  2  P.  &  W. 

5.  See  articles  Bonds,  vol.  3,  p.  635;  (Pa.)  132;  Heath  v.  State,  14  Tex.  App. 
Covenant,  vol.  5,  p.  342;  Debt,  vol.  5,  215;  Smith  v,  U.  S.,  2  Wall.  (U.  S.) 
p.  924.  And  see  i  Tidd's  Pr.  648;  Ste-  219;  Pigot's  Case,  11  Coke  26  b.  Sec 
phen's  PI.  (Andrews's  ed.),  §  113.  also  article  Negotiable  Instruments, 

General  Issue  with  Votioe  of  Defense.  —    vol.  14,  p.  657. 

16  Encyc.  PI.  &  Pr.  —  35  545  Volume  XVI. 


Pleas  to  the  Action.  PLEAS  A  T  LA  IV.     Confeseioii  uti  ATOidanee* 

Special  Vom  Est  Faetrun.  —  Circumstances  showing  that  the  instru- 
ment sued  on  is  not  the  act  of  the  party  destroy  it  for  all  pur- 
poses. The  effect  of  such  a  plea  is  to  admit  the  execution  of  the 
instrument  in  fact,  but  at  the  same  time  to  exhibit  circumstances 
showing  that  it  is  not  in  law  the  deed  of  the  party.  Such  a  plea 
is  a  special  non  est  factum.  * 

VeriflcatioiL  —  It  is  not  necessary  at  common  law  that  the  plea  of 
non  est  factum  should  be  verified.*  But  the  subject  is  now  gen- 
erally controlled  by  statutes,  under  which  it  is  necessary  that  such 
a  plea  should  be  sworn  to.* 

(3)  Plea  Must  Be  Appropriate  to  Action.  —  Pleas  of  the  general 
issue,  as  above  enumerated,  cannot  be  indiscriminately  used,  but 
each  must  be  confined  to  the  particular  form  of  action  to  which 
it  is. appropriate.* 

General    Denial.  —  In    Fairhaven    v.  case  in  bar  did  not  fall  under  the  doc- 

Cowgill,  8  Wash.  686,  it  was  held  that,  trine  that  if  a  material  alteration  ap- 

in  analogy  to  the  general  issue  of  non  peared  upon  the  face  of  an  instrument 

est  factum  at  common  law,  a  general  the  burden  of  explaining  it  was  upon 

denial  was  sufficient  to  reach  an  objec-  the  party  claiming  under  the  special 

tion  of  the  alteration  of  a  bond  sued  on.  plea  setting  up  an  alteration  nor  ap- 

SpedalPlea  —  Voriflcation. —  In  Heath  pearing  upon  the  face  of  the  instru- 

r.  Slate,  14  Tex.  App.  215,  it  was  held  ment;    Burgess  v.   Lloyd,  7  Md.   178. 

that  a  special  plea  setting  up  altera-  But  where  the  alteration  appears  upon 

tions  in  the  bond  was  not  a  plea  of  non  the  face  of  the  instrument  the  burden 

est  factum;  that  under  a  plea  of  non  est  of  proof  is  not  shifted,  it  seems,  by  this 

factum^  only  the  execution  of  the  deed  special    manner    of    setting    up  such 

was  denied,  and  the  defendant  cannot  alteration.     Brown  v,  Colquitt,  73  Ga. 

deny  its  validity  in  point  of  law;  and  59;  Hill  v.  Nelms,  86  Ala.  442. 

that,  therefore,  such  a  special  plea  was  2.  Tindal  v.  Bright,  Minor  (Ala.)  103; 

not  such  a  pleading  as  under  the  stat-  Evans  v.  Southern  Turnpike  Co.,   18 

ute  in  Texas  is  required  to  be  verified  Ind.    102.     See  also  generally  article 

by  the  oath  of  the  party  pleading  it  Verification. 

where  such  party  denies  the  execution  8.  Tindal  v.  Bright,  Minor  (Ala.)  105; 

of  the    instrument    in    writing    upon  Mobile,  etc.,  R,  Co.  v.  Gilmer,  85  Ala. 

which  the  pleading  is  founded.  422;  McFarland  v.  State  Bank,  4  Ark. 

1.  Dwdal  of  Authority  to  Execute  Inetru-  44;    Fowler   v.    Bender,   18  Ark.  262; 

ment.  —  A  plea  averring  a  want  of  au-  Evans  v.  Southern  Turnpike  Co.,   18 

thority  on   the  part  of  town    officers  Ind.  102;  Riley  v.  Harkness,  2  Blackf. 

executing  a  bond  is  held  to  be  a  denial  (Ind.^  34;  Ferrand  v.  Walker,  5  Blackf. 

of  the  legal  existence  of  the  bond  and  (Ind.)    424;     Barber    v.    Summers,    5 

amounts   to  a  special  plea  of  non  est  Blackf.  (Ind.)  339;    Neely  v.  Chinn,  S 

factum,     Hudson  r.  Winslow  Tp.,  35  Blackf.   (Ind.)  84;     Merkle  v.    Bolles, 

N.  J.  L.  444,  holding  that  where  such  6  Blackf.  (Ind.)  288.     See  also  articles 

circumstances  exist  the  defense  can  be  Answers  in  Code  Pleading,  vol.  i,  p. 

raised  either  by  the  general  or  special  777;  Negotiable  Instruments,  vol.  14, 

non  est  factum;  Johl  v.  Fernberger,  10  p.  590;  Verification. 

Heisk.  (Tenn.)  39;    Fowler  z^.  Bender,  Effisot     of     Omitting     Ai&davit.  — In 

18  Ark.  262.  Snowden   v.   McDaniel,  7   Mo.  313,  it 

Difference  at  to  Burden  of  Proof.  —  A  was  held  that  non  est  factum  need  not 

general  plea  of  non  est  factum  includes  be  sworn  to  except  for  the  purpose  of 

every  possible  special  plea.     The  latter  admitting   the  defense  of  a  denial  of 

limits  the  denial  to  some  special  mat-  the  execution  of  the  instrument,  the 

ter,  and  in  such  a  case  the  burden  of  omission  of  the  affidavit  merely  reliev- 

proof    is   on   the  defendant.    Johl   v,  ing  the  plaintiff  from  the  necessity  of 

Fernberger,  10  Heisk.  (Tenn.)  39;  Car-  proving  the  execution, 

ter   V.  Turner,   5   Sneed  (Tenn.)   183:  4.  Cunyus  v.  Guenther,  96  Ala.  564; 

Brown  v.  Phelon,  2  Swan  (Tenn.)  630,  Mauldin  v.  Branch  Bank,  2  Ala.  502; 

wherein  the  court  pointed  out  that  the  Davis  v,  Calvert,  17  Ark.  85;    Heatoa 
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e.  Special  Traverse  —  Absque  Hoc.  —  A  special  traverse 

consists  of  a  statement  of  new  matter  amounting  to  an  argu- 
mentative denial  of  facts  adversely  alleged,  as  an  affirmative 
inducement  to  a  specific  traverse  of  some  allegation  in  the  plead- 
ing opposed  to  it.*     It  consists  of  an  affirmative  not  compatible 

V,  Myers,  4  Colo.   59;    Craft  v.  Ken-  cause  under  the  issues  presented  went 

drick*  39  Fla.  90;  Sanford  v.  Cloud,  17  against  him  to  object  for  such  infor- 

Fla.  532;  Sammis  t/.Wightman,  31  Fla.  mality.     Moore  v.  Leseur,  18  Ala.  606. 

10;  Lamb  v.  Holmes,  60  111.  497;  Hin-  The  same  ruling  was  made  where  nil 

ton  V.  Husbands,  4  111.  187;  Harlow  v,  debet  was  pleaded  to  an  action  of  debt 

Boswell,  15  111.  56;  Bradford  v.  Ross,  3  on  a  judgment.     Meyer  v,  M'Lean,  i 

Bibb.  (Ky.)  238;  Scott  v.  Colmesnil,  7  J.  Johns.  (N.  Y.)  509. 

J.  Marsh.  (Ky.)  416;    Hoover  v.  Hays,  Defaot  Vot  Cured  by   Verdiet.  —  Non 

5  Mo.  125;    Gebhart  V.  Francis,  32  Pa.  ArxMrn/jiVcannot  be  pleaded  in  an  action 

St.  78;  Lynn  r.  Glidwell,  8  Yerg.  (Tenn.)  sounding  in  tort,  and  where  issue  and 

i;    Standard   Loan,   etc.,   Ins.   Co.   v.  verdict  follow  such  a  plea  the  defect  is 

Thornton,  97  Tenn.  i;  Richmond,  etc.,  not  cured  by  verdict.     Pleas  which  are 

Land,  etc.,  Co.  v.  West  Point,  94  Va.  bad   on   demurrer   because   Wrong  in 

668;  Garland  v.  Davis,  4  How.  (U.  S.)  form  may  be  cured  by  verdict  if  they 

131 ;  Sneed  r.  Wister,  8  Wheat.  (U.  S.)  contain  enough  in  substance  to  put  all 

690.  material   parts  of  the  declaration    in 

mmtimtioiii.  —  Non  est  factum  is    a  issue,  otherwise  they  cannot  be  cured, 

bad  plea  in  an  action  on  a  simple  con-  Garland  v.  Davis,  4  How.  (U.  S.)  131. 

tract.    Gebhart  v.  Francis,  32  Pa.  St.  Inappropriate  Flea  Disregarded. — 

78;    Windsor  v.   Haltett,   97   111.  207;  Where  m^if  o^jm/m/W/ and  not  guilty  are 

Lamb  v.  Holmes,  60  111.  497.     But  see,  pleaded  in  an  action  of  assumpsit,  the 

where  the  general  issues  may  be  sworn  plea  of  not  guilty  may  be  regarded  as 

to,   article   Negotiable  Instruments,  a  nullity  after  verdict.    Ship  Milwaukie 

vol.  14,  p.  347.  V,  Hale,  i  Dougl.  (Mich.)  306'. 

So  non  assumpsit  is  not  a  good  plea  Ckmfomiity  to  Oount.  —  Where  a  count 

in   debt.     Harlow   r.    Boswell,   15  111.  in  case  and  one  in  trespass  were  joined, 

56;    Hoover  v.  Hays,  5  Mo.  125;  Van  it  was  held  that  it  is  irregular  to  plead 

Vechten  r.  Cowell,  i  Hill  (N.  Y.)  203;  one  general  issue  to  both,  and  that  if 

Lancaster  v,   Lancaster,   29  111.  App.  the  plea  is  framed  in  case  it  will  be 

510.  taken   to  apply  only   to  the  count  in 

And  nil  debet  is  not  proper  in  an  ac-  case.     Truax  v.  Pennsylvania  R.  Co., 

tion  on  a  specialty.     Bradford  v,  Ross,  58  N.  J.  L.  218. 

3  Bibb  (Ky.)  238;  Scott  v.  Colmesnil,  7  Waiver  of  Want  of  Bole  to  Plead.— 

J.  J.  Marsh.  (Ky.)  416.  Though  a  plea  of  non  assumpsit  is  not  a 

The  Oharaeter  of  a  Soit  is  determined  good  plea  to  an  action  of  debt,  it  is  a 

by  the  declaration  and  not  by  the  plea,  waiver  of  want  of  a  regular  rule  to 

Thus  a  plea  of  non  assumpsit  xo  a  decla-  plead,  and  will  enable  the  plaintiff  to 

ration  in  trespass  would  not  change  the  sign  judgment  as  for  want  of  a  plea, 

character  of  the  suit  or  convert  it  into  Perry  v.  Fisher,  6  East  549,  citing  Iax^l- 

an  action  of  assumpsit.     Lyon  v.  Mot-  hart  v.  Mackreth,  5  T.  R.  661. 

tuse,  19  Ala.  463.  1.  Finley  v.  Woodruff,  8   Ark.   328: 

Defect  Cured  by  Verdiet.  —  Where  a  Fox  v,  Nathans,  32  Conn.  348;  Smith 

plea  of  nil  debet  V99is  pleaded  in  an  ac-  r.  Frazier,  53  Pa.  St.  226;    U.   S.   v, 

tion  of  indebitatus  assumpsit,  it  was  held  Hunter,  4  Mackey  (D.  C.)  531. 

that  the  defect  was  cured  by  verdict  Illiistratioiie.  —  '* A  special  traverse  in 

and   that  the    appellate  court    would  its   simplest  form  is  not  very  unlike 

treat  the  plea  as  if  it  had  been  non  as^  some  of  the  Eastern  forms  of  speech 

sumpsit.    Smith  v.  Townsend,  2i  W.  found  in  the  Holy  Scriptures:  *  Thou 

Va.  486.  Shalt  die  and  not  live;  *  *  He  shall  see 

Where  nil  debet  was  pleaded   to  a  for  himself  and  not  another.*  "     Day 

count  on  an  instrument  under  seal,  it  r.  Essex  County  Bank,  13  Vt.  97. 

was  held  that  the  plea  might  be  con-  Bflbet  of  Failure  to  Plead.  —  Where  the 

ceded  to  be  bad,  but  as  the  plaintiff  only  plea  to  a  declaration  in  covenant 

took  issue  upon  it  without  objection  was  **  covenants  performed,"  this  ad- 

and  went  to  trial,  he  treated  it  as  a  mits  the  plaintiff's  narr.    The  defense 

legal  plea,  and  it  was  too  late  after  the  rests  not  on  the  failure  of  the  perform. 
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with  the  adversary's  former  pleading,  and  a  negative  in  direct 
contradiction  to  it.  * 

The  Indnoomont  Caimot  Be  TraTened  or  Confeeied  and  Avoided,  under  the 
general  rule  applicable  to  all  good  traverses.  There  cannot  be  a 
traverse  upon  a  good  traverse,  nor  can  there  be  a  confession  and 
avoidance  upon  a  good  traverse,  but  issue  must  be  taken  upon  it.* 

/.  Confession  and  Avoidance  —  Special  Pleading.  — As 

has  been  shown,  a  defendant,  if  he  pleads  to  the  merits,  must 
traverse,  or  he  must  plead  specially,  that  is,  confess  and  ^void,* 
by  setting  up  matter  precedent  which  shows  that  the  plaintiff 
never  had  a  cause  of  action,  called  an  avoidance  in  law,  or  matter 
subsequent  which  discharges  the  cause  of  action,  called  an  avoid- 
ance in  fact.* 

Veeeeiity  for  Speoial  Flea.  —  Whenever  the  defense  consists  of  such 
matters  —  in  other  words,  matters  which  are  not  denied  by  the 
general  issue  and  the  proof  of  which  does  not  rest  primarily  upon 
the  plaintiff,*  or  are  not  proper  for  a  specific  traverse  •  —  they 

ance  by  the  plaintiff,  but  on  the  per-  erse  must  go  to  a  material  point  which 

formance  by  the  defendant.     Had  the  will  try^  the  merits  of  the  cause.     State 

addition    of    absque    hoc    appeared,    a  v,  Chnsman,  2  Ind.  129. 

different  result  would  have  followed.  8.  State   v.   Chrisman,   2    Ind.   130; 

Zents  V,  Legnard,  70  Pa.  St.  194.  Prosser  v.   Woodward,   21  Wend.  (N. 

1.  Indirect  Denial  in  Indnoement.  —  An  Y.)  205 ;  Stephen's  PI.  (Tyler  s  ed.)  197- 

inducement  of  a  special   traverse  can  199.     See  also  article  Replication. 

properly  be  of  no  other  nature  than  an  Immaterial  Special  TraTerte.  —  Where 

indirect  denial.     Hubbard   v.   Mutual  the  special  traverse  is  upon  an  imma- 

Reserve  Fund  L.  Assoc,  80  Fed.  Rep.  terial  point  it  may  be  disregarded,  and 

684;    State  V.  Chrisman,   2   Ind.    126;  in  such  a  case  the  inducement  may  be 

Finley  v.  Woodruff,  8  Ark.  328.  traversed.     Benner  v,  Elliott,  5  Blackf. 

Beplication  to  Bad  Plea.  —  In  Day  v,  (Ind.)  451;    Breck  v.  Blanchard,  20  K. 

Essex   County  Bank,   13  Vt.   102,   the  H.  323;    King  v,  Bolton,  i  Stra.   117; 

special  inducement  of  the  traverse  and  Richardson  z/.  Orford,  2   H.   Bl.  182; 

the  negative  or  absque  hoc  clause,  in-  Thrale  v,  London,  i  H.  Bl.  376. 

stead  of  being  one  the  affirmative  and  When  the  Inducement  Is  a  Snfident 

the  other  the   negative  of    the  same  Aniwer  in  itself  the  plea  is  good  with- 

proposition,  were  wholly   independent  out  the  absque  hoc,  and  the  latter  may 

of  each  other,  and  upon  a  demurrer  to  be  disregarded  as  surplusage.     In  such 

a  replication   thereto  it  was  held  that  a  case  the  inducement  cannot  be  trav- 

the  replication  was  good  enough  for  a  ersed.     State  v,  Chrisman,  2  Ind.  126; 

bad  plea.  Anonymous,   3   Salk.   353;    Huish    v. 

Soffloiency.  —  Generally  each   part  of  Philips,  Cro.  Eliz.  754. 

such  a  plea,  that  is,  the  inducement  Where  the   inducement  is  a  direct 

and  the  special  traverse  or  ctbsque  hoc,  denial  it  is  good  without  \}cl^  absque  hoc, 

is  essential  to  the  validity  of  the  plea  the  objection  being  one  of  form,  but  at 

as    a    whole.     If    the    inducement    is  common  law  such  a  plea  would  be  bad 

faulty  in  any  respect,  as,  for  example,  upon  demurrer.     Finley  v.  Woodruff, 

in  not  containing  a  sufficient  answer  in  8  Ark.  328. 

substance,  or  in  giving  an   answer  by  Abeqne  Hoc  Complete  Aniwer.  —  Where 

way  of  direct  denial  or  by  way  of  con-  the  absque  hoc  is  a  complete  answer  in 

fession  or  avoidance,  the  opposite  party  itself,  it  is  held  that  the  inducement  is 

may    demur    to    the   whole    traverse,  surplusage  and   cannot  be  traversed. 

Finley  r.  Woodruff,  8  Ark.  328.     See  Thorn  v.  Shering,  Cro.  Car.  586. 

also  the  next  succeeding  note.  8.  See   supra,    II.   2.  a.   Necessity  of 

The  Inducement  Xnit  Be,  in  Snbfitanoe,  One  Form. 

a  Sufficient  Answer  to  the  declaration,  4.  i  Tidd*s  Pr.  (4th  Am.  ed.)  643. 

though  not  a  direct  denial  nor  yet  a  5.  See  supra,  II.  2.  ^.  (i)  Nature, 

confession  and  avoidance,  and  the  trav-  6.  See  supra,  II.  2.  c.  Special  Traversi. 
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must  be  specially  pleaded.* 

StAtntory  Defonao.  —  Where  a  defense  is  statutory,  the  provisions 
of  the  statute  must  be  observed  in  pleading  it.* 

g.  Special  Plea  Amounting  TO  General  Issue  —  (i)  Rule 

Against.  —  Bearing  in  mind  that  the  general  issue  denies  every 
fact  the  proof  of  which  rests  primarily  upon  the  plaintiff,  it  is  a 
general  rule  that  a  special  plea  setting  up  such  matter  is  bad  as 
amounting  to  the  general  issue,*  unless  by  statute  the  rule  is 

1.  Delaware,  —  Easton    v,    Jones,    I  of  the  general  issue  so  as  to  give  the 

Harr.  (Del.)  433,  note  a\    Reading  v,  defendant  the  right  to  open  and  close. 

State,  I  Harr.  (Del.)  190.  Carpenter  v.  Joliet  First  Nat.  Bank,  119 

Florida,  —  Ferguson    v.    Porter,    3  111.  352.     See  articles  Arguments  of 

Fla.  27.  Counsel,  vol.  2,   p.  698;    Open   and 

Illinois,  —  Cleveland   v.  Skinner,  56  Close,  vol.  15,  p.  iSi. 

111.  500;    Carpenter  v.  Joliet  First  Nat.  Votloo  of  Deftose  ftnd  Brief  Statement 

Bank,  119  111.  352;    Mount  v,  Scholes,  — Special  Pleading  Abolished. —  In  some 

120  111.  394.  states   special   pleading  is  abolished, 

Indiana,  —  Payton  v,  Secur,  4  Ind.  and  what  is  called  a  brief  statement  of 

645;    Hubler  v,    Pullen,   9    Ind.   273;  special  matter  of  defense,  or  the  general 

Brown  t^.  Perry,  14  Ind.  32;    Page  v,  issue  with  notice  of  special  defenses,  is 

Prentice,  7  Blackf.  (Ind.)  322.  substituted.  See  article  Notice  or  Brief 

Massachusetts,  —  Blanchard  v.  Wild,  Statement  of  Defense,  vol.  14,  p.  1074; 

1  Mass.  342;  Martin  v.  Woods,  6  Mass.  Patents,  ante^  p.  i. 

6;     Ayer    v.    Spring,    10     Mass.    80;  Pleas  in  Bar,  —  The  statute  in  il/iniir^ 

Thayer  v.  Brewer,  15  Pick.  (Mass.)  219.  (Act   1831,   c.    514)  abolishing  special 

New  Jersey,  —  Todd  v,  Jackson,  26  pleading  was  held   to  be  limited    to 

N.  J.  L.  525;    Hetfield  v.  Central  R.  pleas  in  bar.     Gordant^.  Peirce,  11  Me. 

Co.,  29  N.  J.  L.  571;  Cook  V.  Barkley,  215. 

2  N.  J.  L.  156;  Carson  v,  Wilson,  11  N.  Special  Pleading  Voluntarily  Adopted, 
J.  L.  43.  —  Such  a  statute  has  been  held  not  to 

Pennsylvania,  —  Bellas  v.  Hays,  5  S.  ^o  so  far  as  to  render  special  pleading 

&  R.  (Pa.)  427;   Johnson  v,  Kerr,  i  S.  ipso  jure  void  where  the  parties  have 

&  R.  (Pa.)  25.  voluntarily    adopted    that    system    of 

Tennessee,  —  Blair     v,     Coffman,     2  pleading  and   without  objection    pro- 
Overt.  (Tenn.)  176.  ceeded  to  trial.    Wales    v,   Lyons,  a 

Vermont,  —  Seaver  v.  Wilder,  68  Vt.  Mich.  279. 

423.  Notice  of  Defense  and  Special  Pleading 

United  States,  —  Thomas  v.  Page,  3  at  Same  Time,  —  A  party  cannot  plead 

McLean  (U.  S.)  167;    Barrows  v.  Car-  specially   and  give   notice  of    special 

penler,  i  Cliff.  (U.  S.)  204.  matters  of  defense  at  the  same  time. 

See  article  Confession  and  Avoid-  Brocaw  v,  Marlatt,  8  N.  J.  L.  89;  Gil- 

ance,  vol.  4,  p.  664.  more  v,  Nowland,  26  111.  200.    See  arti- 

Plea  Incapable  of  Teehnieal  Deiigna-  cle  Notice  or  Brief  Statement  of  De- 

tion.  —  A    state  of  facts  may  be    set  fense,  vol.  14,  p.  1074. 

forth  in  a  special  plea,  sufficient  to  bar  8.  Anderson  v,  Jacobson,  66  111.  522, 

the   action,  though   the  plea  be  inca-  wherein  this  rule  was  applied  to  the 

pable  of  being  designated  by  any  tech-  defense  that  the  note  sued  on  was  pro- 

nical  name  known  in  the  law.     Bonaffe  cured    by   fraud    and    circumvention. 

V,  Woodberry,  12  Pick.  (Mass.)  456.  See  also  article  Equitable  Defenses, 

All  Matters  in  Diseharge.  —  Sometimes  vol.  7,  p.  799. 

by  statute  all  matters  whkh  go  in  dis-  8.  Arkansas,  —  Davis  v,  Calvert,   17 

charge  of  any  action  must  be  pleaded.  Ark.  85. 

Parker  v.  Lowell,  11  Gray  (Mass.)  353.  Connecticut,  —  Allen  v.  New  Haven, 

Stipnlation  —  General  Issue  to  Stand  fto  etc.,  Co.,  49  Conn.  243. 

4»ecial  Plea.  —  Where   it  is  stipulated  Illinois,  —  Cook  v,  Scott,  6  111.  333; 

that  the  defendant  may  show  under  the  Abrams     v,     Pomeroy,    13     111.    133; 

general   issue  any   matters   which  he  Quincy  v,  Warfield,  25  111.  317;  Quincy 

could  have  shown  under  special  pleas,  v.  Chapman,  25  111.  283;    Knoebel  v, 

this  does  not  make  a  special  plea  out  Kircher,  33  111.  308;  Illinois  Cent.  R. 

549  Volume  XVI. 


Pleas  to  thi  Aotion.  PLEAS  A  T  LA  W.     ConfoMion  and  ATOidanoa. 

abrogated.  * 

Soopt  of  Sola.  —  The  rule  does  not  mean  that  a  defendant  is  pre- 
cluded from  pleading  special  matters  which  may  be  shown  in  evi- 
dence under  the  general  issue,  but  onl}'^  such  of  said  matters  as 
amount  to  the  general  issue,  that  is,  which  the  plaintifiF  must 
prove.*    A  plea  cannot  be  said  to  amoimt  to  the  general  issue 

Co.  V,  Johnson,  34  111.  389;  Manny  v,  etc.,  R.  Co.  r.  Laffertys,  14  Gratt.  (Va.) 

Rizford,  44  111.  129;  Wiggins  Ferry  Co.  478. 

V.  Blakeman,  54  111.  201;  McCord  i/.  fVest    Virginia,  —  Merchants',    etc.. 

Mechanics'    Nat.    Bank,    84    111.    49;  Bank  v.   Evans,   9  W.  Va.  373;   Van 

Wadhams  v.  Swan,  109  111.  46;  Mosher  Winkle  r.  Blackford,  28  W.  Va.  670. 

V,    Rogers,    117   III.    446;    Bradley   v.  United  States,  —  Vowell  v,   Lyles,   i 

People,  21   111.  App.  78;    Edwards  v,  Cranch  (C.  C.)  329;  Van  Ness  v.  For- 

School    Trustees,    30  111.     App.    528;  rest,   8  Cranch  (U.  S.)  30;    Dibble  v. 

Travelers*    Preferred    Ace.    Assoc,  v,  Duncan,  2  McLean  (U.  S.)  553;  Curtis 

Moore,  38  III.  App.  634.  v.   Central   R.  Co.,  6  McLean  (U.  S.) 

Indiana.  —  Payton  t>.  Secur,  4  Ind.  401 ;    Liter  v.  Green,  2  Wheat.  (U.  S. 

645;  Jones  V.  Blane,   5   Blackf.  (Ind.)  306. 

28;  Crookshank  v.  Kellogg,  8  Blackf.  England,  —  Brind   v.   Dale,   2  M.  & 

(Ind.)  256;  Jackson  v,  Yandes,  7  Blackf.  W.  775. 

(Ind.)  526.  Votioo  of    Defame.  —  The  same  rule 

Maryland.  —  Spencer    v.   Patten,  84  applies  when  a  notice  of  defense  or 

Md.  414.  brief  statement,  which,  under  the  stat- 

Massachuseits.  —  Martin  v.  Woods,  6  ute,  takes  the  place  of  a  special  plea, 

Mass.  6;  Thayer  v.  Brewer,  15  Pick,  amounts  to  the  general  issue.     Corthell 

(Mass.)  217;    Gardner  v.   Webber,    17  r.  Holmes,  87  Me.  24;  U.  S.  v.  Stone, 

Pick.  (Nfass.)  407.  106  U.  S.  525.     See  also  article  Notice 

Mississippi,  —  Anderson  v.  Patrick,  7  OR  Brief  Statement  of  Defense,  vol. 

How.  (Miss.)  347;  Bingham  V.  Sessions,  14,  p.  1074. 

6  Smed.   &   M.  (Miss.)  13;    Moore  v.  1.  Abby  v.  Ferguson,  i  T.  B.  Mon. 

McKie,   5   Smed.   &   M.   (Miss.)    238;  (Ky.)  100;  Surlott  v.  Beddow,  3  T.  B. 

Green  v,  McCarroll,  24  Miss.  427.  Mon.   (Ky.)   109.      See  also  Davis  v. 

New  Jersey,  —  Camp  v.  Allen,  12  N.  Calvert,  17  Ark.  85. 

J.  L.   i;    Little  v.  Bolles,   12  N.  J.  L.  8.  Maggort  v.  Hansbarger,  8  Leigh 

171;  Phillips  V.  Phillips,  21  N.J.  L.  42.  (Va.)  532;  Thayer  v.  Brewer,  15  Pick. 

jVew  York, — Wheeler  v.  Curtis,  11  (Mass.)  219;  Castner  v,  Styer,  23  N.  J. 

Wend.    (N.    Y.)    653;     Underwood    v.  L.  236. 

Campbell,  13  Wend.  (N.  Y.)  78;  Ken-  In  Carr  v.  Hinchliff,  4  B.  &  C.  547, 

nedy  v.  Strong,  10  Johns.  (N.  Y.)  289;  10  E.  C.  L.  408,  it  was  said  that  there 

Auburn  Bank  v.  Weed,  19  Johns.  (N.  are  instances  in  which  a  defendant  has 

Y.)  300;  Richards  v.  Cuyler,  2  Hall  (N.  the  option  of  giving  his  defense  in  evi- 

Y.)2oi.  dence    under     the    general    issue    or 

Ohio,  —  State  v.  Daily,  14  Ohio  91.  putting  it  on  the  record,  and  those  in- 

Pennsylvania.  —  McElroy  v.  Railroad  stances  are  said   to  be  (i)  where  the 

Co.,  7   Phila.   (Pa.)  206;    Callicott  v.  right  of  action  is  confessed  and  avoided 

Freeman,  9  Phila.  (Pa.)  209,   31  Leg,  by  matter  ex  post  facto,  e.  g,^  by  a  plea 

Int.  (Pa.)  204;  Stotesbury  z^.  Insurance  of  payment,   accord   and   satisfaction, 

Co.,  q  Phila.  (Pa.)  210,  31   Leg.   Int.  and  the  like,  and  (2)  where  the   plea 

(Pa.)  204.  does  not  deny  the  declaration,  but  an- 

Vermont,  —  State  University  v,  Bax-  swers  it  by  matter  of  law.     Kimball  v, 

ter,  42  Vt.  99;  Kimball  v.  Boston,  etc.,  Boston,  etc.,  R.  Co.,  55  Vt.  95. 

R.  Co.,  55  Vt.  95,  13  Am.  &  Eng.  R.  Blaokstone    says:    ''  It  is  a  rule  of 

Cas.  55;  Potter  v.  Stanley,  i  D.  Chip,  pleading  that  no  man  be  allowed  to 

(Vt.)  243.  plead  specially  such  a  plea  as  amounts 

Virginia.  —  Baltimore,   etc.,  R.  Co.  only  to  the  general  issue,  or  a  total  de- 

V.   Whittington,    30  Gratt.   (Va.)  805;  nial  of  the  charge;  but  in  such  case  he 

Baltimore,  etc.,   R.   Co.   v.    Polly,    14  shall   be  driven   to  plead  the  general 

Grati.  (Va.)  447;    Crews   v.    Farmers'  issue   in   terms;    whereoy   the    whole 

Bank,  31  Gratt.  (Va.)  351;  Baltimore,  question   is    referred   to    a    jury.**     3 
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where  it  does  not  specially  set  up  matter  which  the  plaintiff  would 
be  bound  to  prove  if  the  general  issue  were  pleaded.*  And  it 
has  been  held  that  it  is  not  on  account  of  the  insufficiency  of  the 
special  plea  that  the  general  issue  is  preferred,  but  because  the 
former  tends  to  swell  the  record.* 

OremiUng  Spodal  Flea  When  General  lune  Is  Hied.  —  When  the  general 
issue  is  filed  together  with  a  special  plea  setting  up  matter  avail- 
able under  the  general  issue,  the  court  may  reject  the  special 
plea.* 

Black.  Com.  309.  See  also  Bacon's  been  inquired  into  by  a  jury  under  the 
Abridgment,  Pleas  and  Pleadings,  G.  plea  of  »<^  ^j//43^/«m,  the  court  hoiding 
3;  Com.  Dig.,  Pleader,  £.  14;  Co.  Litt.  that  the  only  reason  assigned  in  the 
303^.  books  why  the  creneral  issue  must  be 
Performanee  of  Conditiom  Freoedent.  —  pleaded  in  preference  to  the  special 
In  assumpsit  and  special  agreement  plea  was  not  for  the  insufficiency  of  the 
where  the  right  of  action  depends  upon  plea,  but  because  the  plea  in  bat  tended 
a  condition  precedent,  the  performance  to  swell  the  record,  observing  further 
of  which  is  alleged  in  the  declaration,  that  though  the  plea  in  bar  concluded 
the  defendant  may,  instead  of  pleading  to  the  court,  yet  the  plaintiff  was 
the  general  issue,  deny  the  performance  abridged  of  no  right  by  it,  for  he  might 
of  the  condition.  Dewees  v,  Manhattan  traverse  the  fact  alleged  in  bar,  and 
Ins.  Co.,  34  N.  J.  L.  253.  this  would  draw  the  bond  to  the  con- 
Payment. —  In  McCord  v.  Mechanics'  sideration  of  the  jury. 
Nat.  Bank,  84  111.  49,  it  was  said  that  Liberality  of  OosftrnotioiL  —  When  it 
*'  payment  (and  perhaps  some  other  de-  is  considered  that  it  is  to  the  advantage 
fenses  which  may  be  given  in  evidence  of  the  plaintiff  that  the  defense  should 
under  the  general  issue)  may  be  be  specifically  set  out  in  a  special  plea 
pleaded  specially;  but  this  is  excep-  the  court  will  not  be  astute  in  discover- 
tional."  See  also  article  Payment,  ing  or  inventing  technical  reasons  to 
ante^  p.  164.  deprive  the  defendant  of  the  benefit  of 
Oovertnre. —  In  assumpsit  coverture  such  a  plea.  Lycoming  F.  Ins.  Co.  v. 
may  be  pleaded  specially  or  given  in  Wright,  55  Vt.  526. 
evidence  under  the  general  issue.  8.  City  F.  Ins.  Co.  v.  Carrugi,  41  Ga. 
Streeter  v.  Streeter,  43  111.  155.  660;  Travelers*  Preferred  Ace.  Assoc. 
In  an  Action  on  the  Caae  matters  in  v.  Moore,  58  111.  App.  634;  Brown  v. 
justification  or  excuse  may  be  proved  Point  Pleasant,  36  W.  Va.  290;  Fire 
under  the  general  issue  or  specially  Assoc,  v,  Hogwood,  82  Va.  342  \citing 
pleaded.  Collins  v.  Bilderback,  5  Crews  v.  Farmers*  Bank,  31  Gratt. 
Harr.  (Del.)  133.  (7**)  3491    Baltimore,  etc.,   R.  Co.  v. 

1.  White  r.  Clayes,  32  111.  325 ;  Page  Whittington,  30  Gratl.  (Va.)  805 ;  Balti- 
V.  Prentice,  '7  Blackf.  (Ind.)  322;  more,  etc.,  R.  Co.  v.  Polly,  14  Gratt. 
Thayer  v.  Brewer,  15  Pick.  (Mass.)  219;  (Va.)  453]. 

Reed  v.  Windsor  County  Mut.  F.  Ins.  Evidenoe     Admiieible    nnder    General 

Co.,  54  Vt.  413;  Lycoming  F.  Ins.  Co.  Istne.  —  Where   a  special    plea  is   re- 

r.  Wright,  55  Vt.  526;  Thomas  v.  Page,  jected  and  the  matter  set  up  by  it  is 

3  McLean  (U.  S.)  167;  Smart  v,  Hyde,  admissible   under  the  general    issue, 

8  M.  &  W.  723.  evidence  thereof  may  be  admitted  un- 

Where  Strietiy  Ko  General  Irane  —  Cot-  der    the    latter.     Levy    v.   Gadsby,  3 

enant.  —  See  article  Covenant,  vol.  5,  Cranch  (U.  S.)  180. 

p.  377.  Withdrawal  of  General  Irane.  —  If  a 

2.  Davis  r.  Cole,  i  Tyler  (Vt.)  262,  general  denial  is  withdrawn  after  a 
wherein  the  plaintiff  declared  upon  a  demurrer  to  a  special  plea  is  stlistained, 
bail  bond  dated  January,  1799,  and  the  the  fact  of  the  withdrawal  should  not 
defendant  pleaded  that  the  bond  was  be  allowed  in  any  way  to  affect  the  rul- 
in  fact  executed  November  i,  1800,  but  ing,  and,  therefore,  if  at  the  time  the 
was  antedated  to  January,  1799.  It  ruling  was  made  a  general  denial  was 
was  held  that  this  was  as  good  as  a  part  of  the  pleading  in  the  cause  sus- 
pleading  non  est  factum^  over  the  con-  tained,  a  demurrer  to  a  special  answer 
tention  that  the  matter  should   have  because    the    fact    specially    pleaded 
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(2)  Matters  in  Mitigation.  —  Matters  in  mitigation  of  damages 
merely  should  be  given  in  evidence  under  the  general  issue,  as  by 
that  plea  the  defendant  puts  upon  the  plaintiff  not  only  the  proof 
of  his  injury,  but  also  the  proof  of  its  extent.* 

(3)  Manner  of  Raising  Objection  —  Special  Bemurrer.  —  The  man- 
ner of  objecting  to  a  plea  that  amounts  to  the  general  issue  is  not 
uniform.  Under  the  common-law  practice  a  special  plea  amount- 
ing to  the  general  issue  is  defective  in  form  and  can  be  objected 
to  only  by  special  demurrer,*  and  cannot  be  raised  on  general 
demurrer.* 

Motion  to  Strike.  —  In  some  cases,  however,  a  motion  to  strike  out 

could  be  given  in  evidence  under  the  Mass.  459;  Smith  v.  Commercial  Bank, 

general    denial    could    not    be    made  6  Smed.  &  M.  (Miss.)  83;  Allen  v.  Cro- 

erroneous    by  the   withdrawal  of  the  foot,   7   Cow.   (N.   Y.)  46;    Pendleton 

general  denial.     Sluyter  t/.  Union^Cent.  County  v.  Amy,  13  Wall.  (U.  S.)  297; 

L,  Ins.  Co.,  3  Ind.  App.  312.  Brind  v.  Dale,  2  M.  &  W.  775.     See 

But  in  Hippach  v.  Makeever,  166  111.  also  Stotesbury  v.    Insurance  Co.,   9 

136,  it  was  held  that  upon  sustaining  a  Phila.  (Pa.)  210,  31  Leg.  Int.  (Pa.)  204; 

demurrer  to  a  special  plea  with  leave  Callicott    v.  Freeman,   9   Phila.    (Pa.) 

to  show  under  the  general  issue  any-  209,  31  Leg.  Int.  (Pa.)  204;  McElroy  v. 

thing  which  could  have   been  shown  Railroad     Co.,    7     Phila.    (Pa.)    206; 

under  the  special  plea,  the  court  may  Richelieu   Hotel   Co.  v.   International 

permit  the  withdrawal  of  the  general  Military  Encampment  Co.,  140  111.  248; 

issue,  and   the  defendant    may  there-  Abrams  v.  Pomeroy,  13   111.  134;  Mc- 

upon  assign  error  upon  the  action  of  Cord  v.  Mechanics*  Nat.  Bank,  84  111. 

the  court  in  sustaining  the  demurrer  to  49;  Sluyter  v.  Union  Cent.  L.  Ins.  Co.. 

the  special  plea.  3  Ind.  App.  312;  State  v.  Daily,  14  Ohio 

Stipnlatioii.  —  Where  the  parties  stip-  91 ;  Kennedy  v.  Strong,  10  Johns.  (N. 

ulate    that    the  defense   which  could  Y.)  289;  Corthell  v.  Holmes,  87  Me.  24; 

properly   be  set  up  by   special   pleas  Thomas  v.    Page,   3   McLean  (U.   S.) 

might  be  introduced  under  the  general  167. 

issue,  the  case  stands  in  the  same  con-  Tho  Plaintiff  Xnst  Domnr  or  Join  ItsoA 

dition  as  though  the  general  issue  and  on  the  material  facts  raised  by  the  plea, 

special  pleas  properly  presenting  such  McElroy  v.  Railroad  Co.,  7  Phila.  (Pa.) 

defense  had  been  pleaded.     Richelieu  206. 

Hotel  Co.  V,  International  Military  S.  Rake  r.  Pope,  7  Ala.  161;  Cush- 
Encampment  Co.,  140  III.  248;  Carpen-  man  v,  Hayes,  46  IH.  155;  Wadhams 
ter  V.  Joliet  First  Nat.  Bank,  119  111.  r.  Swan.  109  111.  54;  Lair  v,  Abrams,  5 
352,  the  latter  case,  however,  holding  Blackf.  (Ind.)  191;  Jones  v.  Blane,  5 
further  that  such  a  stipulation  does  Blackf.  (Ind.)  28;  Freeport  v.  Edge- 
not  make  the  general  issue  a  special  cumbe,  i  Mass.  459;  Pendleton  County 
plea  so  as  to  change  the  rights  of  the  v.  Amy,  13  Wall.  (U.  S.)  297.  Contra, 
parties  as  to  which  is  entitled  to  open  Horner  v,  Frazier,  65  Md.  i;  Miller  v. 
and  close.  Miller,  41  Md.  625,  which  cases  were 

1.  %^^  in f r a^  W,  \\,  Plea  to  Damages ;  decided  under  the  code  provisions  of 
12.  Justification  of  Matters  in  Aggrava-  Maryland. 

tion.  Sffoot   of   Joining  in  Domnrror.  —  In 

2.  Rake  v.  Pope,  7  Ala.  161;  Wad-  Kimball  v.  Boston,  etc.,  R.  Co.,  55  Vt. 
hams  V,  Swan,  109  111.  54;  Cushman  v,  95,  the  court  expressed  no  opinion  as 
Hayes,  46  111.  155;  Travelers*  Preferred  to  the  proper  manner  of  taking  ad- 
Acc.  Assoc,  r.  Moore,  58  111.  App.  634;  vantage  of  this  defect,  but  held  that  by 
Crookshankz'.  Kellogg.  8  Blackf.  (Ind.)  joining  in  demurrer  the  defendant 
257;  Jones  z/.  Blane,  5  Blackf.  (Ind.)  28;  waived  whatever  right  he  might  have 
Wilson  V,  Black,  6  Blackf.  (Ind.)  509;  had  to  appeal  to  the  discretion  of  the 
Abby  V.  Ferguson,  i  T.  B.  Mon  (Ky.)  court,  and  that  the  question,  under 
100;  Surlott  V,  Beddow,  3  T.  B.  Mon.  these  circumstances,  might  be  decided 
(Ky.)  109;    Freeport  v,  Edgecumbe,  i  on  demurrer. 
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the  special  plea  is  adopted  as  an  appropriate  remedy.^ 

m  Tosx  OF  Plsa.  —  1.  General  DiTition.  —  The  approved  form 
of  a  common-law  plea  embraces  the  following  parts:  (i)  the  title 
of  the  court ;  (2)  the  date ;  (3)  the  names  of  the  parties  in  the 
margin ;  (4)  the  commencement ;  (5)  the  body ;  (6)  the  conclusion ; 
and  (7)  the  signature  of  the  counsel.* 

2.  Cbmmenoement  and  Prayer  —  a.  Fixed  Forms  Dependent 
UPON  Character  of  Matter.  —  Under  the  common-law  rules 
of  pleading  pleas  generally  commence  and  conclude  according  to 
certain  fixed  forms  appropriate  to  the  character  of  the  plea.' 

1.  W1i«rethoGeiiermllM««l8liltd  with  pleading  a  nullity.     Hodson  r.  Pen- 

a  Spadal  Plea  setting  up  matters  avail-  nell,  4  M.  &  W.    373;    2  Chitty  on 

able  under  the  general  issue  a  motion  Pleadings  (i6th  Am.  ed.)  19. 

to  strike  out  the  special  plea  is  proper.  IKMktt  Entry  SnAoleAt  Title.  —  It  is 

Lair  v,  Abrams,  5  Blackf.  (Ind.)  191;  held  enough  for  the  title  of  a  plea  if 

Jackson  f/.  Yandes,  yBlackf.  (Ind.)  526;  the  docket  entry  of  the  case  is  foU 

Crews    V,    Farmers'   Bank,   31    Gratt.  lowed.     The  identity  of  the  suit  is  all 

(Va.)  348;    Fant  v.   Miller,   17  Gratt.  that  is  necessary  to  be  ascertained  from 

(Va.)  47;    Baltimore,   etc.,   R.   Co.   v,  the  title  of  the  plea.    Cleft  v,  Hosford, 

Whittington,  30  Gratt.  (Va.)  805;  Vir-  12  Vt.  206. 

ginia  F.  &  M.  Ins.  Co.  v.  Buck.  88  Va.  Tha  Title  Is  Vo  Part  of  the  Plea,  and  a 

517;  Dewees  v,  Manhattan  Ins.  Co.,  34  mistake  in  the  name  of  one  of  the  par- 

N.  J.  L.  244;  Ellet  V,  St.  Louis,  etc.,  R.  ties  is  therefore  immaterial,  even  upon 

Co.,  76  Mo.  518, 12  Am.  &  Eng.  R.  Cas.  special  demurrer.    Columbia  Bank  v, 

183.     See  contra^  Smith  v.  Commercial  Ott,  2  Cranch  (C.  C.)  529,  overruling 

Bank,  6  Smed.  &  M.  (Miss.)  83.  Columbia  Bank  v,  Jones,  2  Cranch  (Cf. 

Striking  Without  Notice,  —  In   such  C.)  516.     See  also  Miller  v.  Blow,  66 

a  case  it  has  also  been  held  to  be  the  111.  304. 

right  and  duty  of  the  court  to  strike  Plea  Sntitlod  if  of  Wroig  Court.  —  But 

out  the  plea  of  its  own  motion.     Barco  if  a  plea  is  wrongly  entitled  as  in  one 

V,  Fennell,  24Fla.  378;  Wade  v.  Doyle,  court  it  will  not  be  taken  as  referring 

17  Fla.  522.  to  a  declaration  in  another  court,  not- 

Motion  to  Elect,  —  Davis  v,  Calvert,  withstanding  the  title  is  no  part  of  the 

17  Ark.  85.  plea.     Mattingby  v,  Cline,  7  Mo.  499. 

Motion   if   Bomnrror.  —  In  Camp  t/.  flignatnro.  —  A  plea    not   signed    by 

Allen,  12  N.  J.  L.  i,  it  was  said  that  a  counsel  is  wrong  on  its  face.     Hodson 

notice  of  a  motion  to  strike  out  a  notice  v,  Pennell,  4  M.  &  W.  373.     But  the 

of  special  matter  filed  with  the  general  Common-law  Practice  Act  made  such 

issue  is  in  the  nature  of  a  demurrer.  signature   unnecessary.    2  Chitty    on 

Order   to    Plead   General   litve.  —  In  Pleadings  (i6th  Am.  ed.)  20. 

Connecticut^  on  motion  of  plaintiff  the  Special  Pleas  Must  Be  Signed  hy  covnk" 

defendant  was  ordered  to  plead  the  sel,  following  the  practice  of  the  Court 

general  issue.     Allen  v.  New  Haven,  of  King's  Bench.     Dubois  v.  Philips,  5 

etc.,  Co.,  49  Conn.  243.  Johns.  (N.  Y.)  236;    Satterlee  v,  Satter- 

Where    a   ^^eoial    Demurrer   Is   Vot  lee,  8  Johns.  (N.  Y.)  327. 

Allowed  a  special  plea  amounting  to  the  Condict  Between  Venit  and  Signature, 

general  issue  may  be  stricken  out  on  —  Where  a  plea  is  required  to  be  made 

motion.     Pendleton   County  v.   Amy,  by   the  defendant  in    proper    person, 

13  Wall.  (U.  S.)  297.  and  purports  to  have  been  so  made,  it 

8.  I  Chitty  on  Pleadings  (i6th  Am.  will  be  taken  to  have  been  made  by 

«d.)  575.  him,  notwithstanding  it  is  signed   by 

TiUe — Sate.  —  In    England^    before  counsel    and    verified    by    an    agent, 

the  Common-law  Practice  Act,  a  rule  State    Bank    v,    Anderson,    3    Sneed 

requiring  pleadings  to  bear  the  date  (Tenn.)  669. 

when  delivered  meant  that  they  should  S.  Steplien  in  his  work  on  Pleading 

not  be  entitled  generally  of  the  term,  (Andrews's  ed.),  §§  208  et  seq,^  sets  out 

but  the  wrong  dating  was  in  the  nature  the  various  forms  as  follows: 

of  a  mistake  and  did  not  render  the  To  Jurisdiction, —  No  commencement 
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6.  Matters  in  Bar  or  Abatement. —  some  Mattm  May  Be  Pleaded 

Either  in  Abatement  or  in  Bar,  as  best  suits  the  convenience  of  the 

pleader;  and  in  such  a  case,  if  the  plea  is  in  bar,  it  cannot  be 

is  usual,  and  the  conclusion  is  as  fol-  existed,  the  plea,  instead  of  actio  non^ 

lowrs:  has  the  following  commencement  and 

the  said  C  D  prays  judgment,  conclusion: 

if  the  court  of  our  lord  the  king  here        says   that  he  ought  not  to  be 

will  or  ought  to  have  farther  cognizance  charged  with  the  said  debt  by  virtue 

of  the  plea  aforesaid.  of  the  said  supposed  writing  obliga- 

Or  (in  some  cases)  thus:  tory,  because  he  says,  etc. 

the  said  C  D  prays  judgment  if wherefore  he  prays  judgment  if 

he  ought  to  be  compelled  to  answer  to  he  ought  to  be  charged  with  the  said 

the  said  plea  here  in  court.  debt  by  virtue  of  the  said   supposed 

A  Plea  in  Suspension  seems  also  to  be  writing  obligatory, 

in     general    pleaded    without    formal  A  Plea  in  Bar  Puis  Darrein  Continu- 

commencement.       Its     conclusion     is  ance  has  instead  of  the  ordinary  actio 

thus:  non^  a  commencement  and  conclusion 

the  said  C  D  prays  that  the  suit  actio  non  ulterius  thus,  commencing: 

may  remain  or  be  respited  without  de-        ought  not  farther  to  have    or 

lay  until,  etc.  maintain  his  aforesaid  action  against 

A  Plea  in  Abatement  is  also  usually  him,  etc. 

pleaded  without  a  formal  commence-  And  concluding: 

ment  within  the  meaning  of  this  rule.        wherefore  he  prays  judgment  if 

The   conclusion  is   thus  in  case  of  a  the  said  A  B  ought  farther  to  have  or 

plea  founded  on  objection  to  the  frame  maintain  his  aforesaid  action  against 

of  the  original  writ  (in  real  or  mixed  him. 

actions)  or  the  declaration  (in  personal  Stephen's  PI.  (Andrews's  ed.),  g  77. 

actions):  See  also  Pickering  v.  Pickering,  19  N. 

prays  judgment  of  the  said  writ  H.  389. 

or  declaration,  and  that  the  same  may  Exception  —  Pleas  Tendering  luue.  — 

be  quashed.  Pleas   which  tender  issue   instead  of 

In  case  of  a  plea  founded  on  the  dis-  concluding  with  a  prayer  of  judgment, 

ability  of  the  party:  as  in  the  above  forms,  conclude  to  the 

prays  judgment  if  the  said  A  B  country  or  (if  a  different  mode  of  trial 

ought  to  be  answered  to  his  said  deda-  be   proposed)    with  other  appropriate 

ration.  formulse,  though  they  have  the  formal 

But  where  the  matter  in  abatement  commencement,  unless  pleaded  in  bar 

is  such  as  abates  th^  yirit  de  facto ^  the  or  maintenance  of  the   whole   action 

only   use  of  the  plea  is  to  give  the  generally.      Stephen's  PI.  (Andrews's 

court  notice  of  the  fact,  and  the  plea  ed.)i   §   209.     See  also  infra^    III.    3. 

should  conclude:  Tender  of  Issue —  Conclusion  to  Country 

whether  the  court  will  farther  or  with  Verification, 

proceed.  Venit  et  Befendit.  —  After  the  names 

Stephen's  PI.  (Andrews's  ed.),  §  209,  of  the  parties  in  the  margin  is  a  state- 

citing  Foxwist  r.  Tremaine,  2   Saund.  ment  that  the  defendant  comes  and  de- 

210,  note  i;   Hallowes  v,  Lucy,  3  Lev.  fends,  either  in  person,  by  attorney,  or 

120.  otherwise,  in  particular  cases,    i  Chitty 

Plea  in  Bar  —  Actio  Non,  —  A  plea  on   Pleadings  (i6th  Am.  ed.)  443,  576. 

in  bar  has  this  commencement:  See  also  article  Appearances,  vol.  2,  p. 

says  that  the  said  A  B  ought  588. 

not  to  have  or  maintain  his  aforesaid  A  Plea  by  a  Corporation  must  purport 
action  against  him,  the  said  C  D,  be-  to  be  by  attorney,  because  a  corpora- 
cause  he  says,  etc.  tion  is  incapable  of  a  personal  appear- 

The  conclusion  is:  ance.       Nixon    v.   Southwestern    Ins. 

prays  judgment  if  the  said  A  B  Co.,   47   III.   444;    Nispel    v.   Western 

ought  to  have  or  maintain  his  aforesaid  Union   R.  Co.,  64  III.  311,  overrulinj^ 

action  against  him.  Mineral  Point  R.  Co.  v.  Keep,  22  111. 

In  debt  on  bond,  if  matter  is  pleaded  9;    i  Chitty  on  Pleadings  (i6th   Am. 

tending  to  show  that  the  plaintiff  never  ed.)  577.     See  also  article  Appearances, 

had  any  right  of  action,  and  not  mat-  vol.  2,  p.  588. 

ter  in  discharge  of  a  right  which  once  Joint    Defendants.  —  A    plea    which 
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complained  that  the  matter  might  have  been  set  up  in  abate- 
ment.*    Generally,  however,  these  two  classes  of  matters  should 

not  be  indiscriminately  pleaded.  Matter  in  abatement  should  be 
pleaded  as  such  and  not  in  bar,*  and  conversely,  matters  in  bar 
should  not  be  pleaded  in  abatement,*  and  a  plea  commencing  as 
in  bar  and  concluding  as  in  abatement,  or  vice  versa,  is  bad.** 
Matten  Arising  After  the  Commenoement  of  the  suit  and  before  issue 

coromeoces  "And  now  comes  the  de-  Litt.  Sel.  Cas.  (Ky.)  269;    Nowlan  v. 

fendant  and  defends,  etc.,  and  says  Geddes,  i  East  634. 

that  defendants  did  not  make,**  etc..  General  Iieae.  —  Such  matter  cannot 

and  is  signed  by  one  defendant  alone,  be    shof^n    under  the  general    issue, 

is  held  to  be  a  plea  of  the  defendant  Goodrich  v.  Atlanta  Nat.  Bldg.,  etc., 

alone  who  signed  it.     Mott  v.  Hall,  41  Assoc.,  96  Ga.  803;   Sims  v.  Hi^ndley, 

Ga.  117.  6  How.  (U.   S.)   i.     See    also    article 

In  an  attachment  suit  against  sev-  Abatement  in  I^leading,  vol.  i,  p.  i. 

eral,  a  plea  of  the  general  issue  '*  and  Judgment  for  Want  of  Plea.  —  If  a  de- 

the  said  defendants  come  and  defend  fendant  pleads  in  assumpsit  that  the 

the  wrong,**  etc.,  was  held  to  be  the  promise  was  by  the  defendant  and  one 

plea  of  all,  there  being  nothing  in  the  of  the  plaintiffs  jointly,  and  not  by  the 

previous    proceedings    by    which    the  defendants  severally,  it  is   matter  in 

word '*  defendants  "could  be  limited  to  abatement  and  should  be  so  pleaded; 

a  less  number  than  all  of  them.     Kerr  and  if  pleaded  in  bar  the  plea  may  be 

V,  Swallow,  33  111.  379.  treated  as  a  nullity  for  want  of  an  affi- 

1.  Inetanoee  When  Pleader  Hai  Choioe.  davit  and  judgment  taken  as  for  want 

—  Of  this  examples  are  given,  as  in  re-  of  plea.     Robertson  r.  Fisher,  3  Cai. 

plevin  for  goods,  where  the  defendant  (N.  Y.)  99. 

may  plead  property  in  himself  or  in  a  Matter  in  Sofpension  of  an  action  must 

stranger  either  in  abatement  or  in  bar,  not  be  pleaded  in  bar.     A  plea  in  bar 

or  in  case  of  an  outlawry  for  felony,  setting  up  matter  merely  in  suspension 

alien  enemy,  or  attainder,  where  the  will  be    bad.     Frith  v.   WoUaston,    7 

cause  of  action  is  thereby  forfeited,  the  Exch.  194. 

defendant  may  plead  in  abatement  or  8.  Jones  v,  Yarborough,  2  Ala.  524; 

in  bar,  and  if  he  omits  to  plead  such  Waterman  v.  Tuttle,  18  111.  292. 

matters  in  abatement,  he   must   then  Where  the  matter  pleaded  shows  that 

plead  them  in  bar.     i  Chitty  on  Plead-  the  plaintiff  cannot  maintain  any  ac- 

ings   (i6th    Am.    ed.)   462.     See    also  tion,  it  should  be  pleaded  in  bar  and 

Trimmier  v,  Hamilton,   3  McCord  L.  not  in  abatement.    Trimmier  v.  Ham- 

<S.  Car.)  42^;    Benthall  v.  Hildreth,  2  ilton,  3  McCord  L.  (S.  Car.)  425;    Pitts 

Gray  (Mass.)  288;    Dewey  v.  Brown,  5  Sons*    Mfg.   Co.  v.   Commercial  Nat. 

Pick.  (Mass.)  238,  holding  that  a  spe-  Bank,  121  111.  582. 

cial  nontenure   might  be  pleaded    in  Plea  Takon  if  Plea  In  Bar.  —  A  plea 

abatement  or  in  bar;  Parks  v,  McClel-  framed  as  a  plea  in  abatement,  and 

Ian,    44    N.    J.    L.    555.    See    article  presenting  facts  which  are  good  in  bar 

Dower,  vol.  7,  p.  164.  of  the  action,  but  too  late  as  a  plea  in 

Pleading  Matter  in  Bar  After  Plea  in  abatement,  will  be  good  as  a  plea  in 

Abatement    Oyermled.  —  Where    matter  bar  if  exception  is  not  taken  to  it  as  a 

has  been  pleaded  in  abatement  and  the  plea  in  abatement.     Hamilton  7/.  James 

plea  has    been    overruled,   the    same  A.  Cushman  Mfg.  Co.,  15  Tex.  Civ. 

matter  cannot  be  set  up  in  bar.     If  a  App.  338. 

party  has  an  election  to  plead  either  in  4.  Rogers  v.  Smiley,  2  Port.  (Ala.) 

abatement  or  in  bar  this  does  not  give  249.    See  also   article  Abatement  in 

him   a  right  to  plead  in  both  ways.  Pleading,  vol.  i,  p.  27. 

Coxe  V.  Higbee,  11  N.  J.  L.  395.  Plea  Taken  at  Plea  in  Bar.  —  A  plea 

8.  Standifer  v.   White,   9  Ala.   527;  which   commences  in  abatement  and 

Buck  V.   Fouchee,    i   Leigh  (Va.)  64;  concludes  in  bar  may  be  considered  a 

Mattel  V.  Conant,  156  Mass.  418;  Sul-  plea  in  bar,  and  judgment  final  may 

lings  f/.  Goodyear  Dental  Vulcanite  Co.,  be  rendered  for  the  plaintiff  on  demur- 

36Mich.  313;  Hippacht/.  Makeever,  166  rer  to  it  as  a  plea  in  bar.    Schoon- 

111.  136;    Tones  v.  Tennessee  Bank,  8  maker  v,  Elmendorf,  10  Johns.  (N.  Y.) 

B.  Mon.  (ky.)  123;    Boswells  v.  Blue,  49;  Nowlan  v,  Geddes,  i  East  634. 
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joined  should  be  pleaded  to  the  further  maintenance  of  the  suit* 
but  not  in  bar  generally.* 

c.  Effect  of  Improper  Prayer  or  Commencement.  —  But 

it  is  held  that  the  court  is  not  bound  by  a  prayer  for  improper 
judgment,*  and  if  the  proper  judgment  is  prayed  in  the  com- 
mencement an  improper  prayer  in  the  conclusion  will  not  be 
material,  or  if  the  commencement  is  not  formal  it  will  not  be 
material  where  the  prayer  in  the  conclusion  is  sufficient.* 

d.  Protestation.  —  See  infray  IV.  14.  c.  Protestation. 

3.  Tender  of  Ittue  —  Concloiion  to  Country  or  with  Yerifloation  — 
a.  To  Country.  —  Whenever  the  facts  upon  which  the  cause  of 

So  where  the  plea  begins  in  bar  and  allowed  to  replead  or  go  to  trial  on  the 
concludes  in  abatement  it  is  held  to  be  general  issue.  Alexander  v.  School 
a  plea  in  bar,  and  on  sustaining  a  de-  Dist.  No.  6,  62  Vt.  277. 
murrer  thereto  as  a  plea  in  bar  judg-  Snrpliuage.  —  Words  in  the  com* 
ment  final  goes  for  the  plaintiff.  Bos-  mencement  which  do  not  qualify  the 
wells  V,  Blue,  Litt.  Sel.  Cas.  (Ky.)  269;  plea  and  are  not  responsive  to  the  dec- 
Lowe  V,  Blair,  6  Blackf.  (Ind.)  2S2;  laration  may  be  rejected,  and  if  a  good 
Casey  v.  Cleveland,  7  Port.  (Ala.)  445;  plea  in  substance  is  left  it  will  be  good 
Hargis  v,  Ayres.  8  Yerg.  (Tenn.)  on  demurrer.  Johnson  v,  KiUian,  6 
467;  Fox  wist  V.  Tremaine,  2  Saund.  Ark.  172. 
209,  note  I.  Aetio  Hon.  —  When   the  words  acti^ 

1.  Rowell  V.  Hayden,  40  Me.  5S2.  non  are  used  in  the  commencement  in 

A  Flea  to  the  Further  Waintenanee  of  the  place  where  it  is  usually  said  the 

the  Suit  whith  is  not  expressly  confined  plaintiff  his  action  ought  not  to  main- 

to  that  purpose  is  not  demurrable  if  tain,  the  plea  will  not  be  bad  because  the 

facts  are  so  stated   that  the  material  words  are  not  English,  but  they  will  be 

issue  can  be  taken  on  them.     Wright  regarded  as  merely  insensible  and  will 

V,  Evans,  53  Ala.  103.    See  article  Puis  be  rejected.    Berry  v.  Osbom,  28  N. 

Darrein  Continuance.  H.  279. 

8.  Rowles  V.  Lusty,  4  Bing.  433,  15  But  it  appears  not  to  be  improper  ta 

E.  C.  L.  30  [citing  Street  v,  Hopkinson,  use  the  Latin  actio  mm^  instead  of  it» 

2  Stra.  1055,  L.CC  temp.  Hardw.  345].  translation,  in  the  introductory.    WiU 

The  Oommon-law  Fraetloe  Aot  made  Hams  v,  Harris,  2  How.  (Miss.)  634; 

formal  defenses  and  conclusions  un-  Sheldon  v,  Lewis,  97  111.  640.     And  in 

necessary.     2  Chitty  on  Pleadings  (i6th  many  other  cases  this  form  has  passed 

Am.  ed.)  19,  note/.  unchallenged. 

S.  Pickering  t/.  Pickering,  19  N.  H.  Clerical    Error  — "AeUo    HaTO.**  — A 

389;  Hall  V,  Marks,  56  111.  125;  Knapp  plea  commencing  in  the  introductonr 

V,  Hoboken,  39  N.  J.  L.  394;  Stephen's  part  actio  have  instead  of  actio  non  is 

PI.  (Andrews's  ed.),  §  210.  good  on  general  demurrer;  at  most  the 

BifEnrenoe  Between  nea  in  Bar  and  Flea  use  of  the  word  have  for  non  was  a 

in  Abatement.  —  But  there  is  a  distinc-  clerical  mistake,  and  if  objectionable 

tion  in  this  respect  between  a  plea  in  at  all  it  is  only  so  on  special  demurrer, 

bar  and  a  plea  in  abatement.     In  the  Sheldon  v.  Lewis,  97  III.  643. 

latter  a  right  judgment  cannot  be  had  Teohnioal   Aocnraoy  is  not  required, 

on  a  wrong  prayer.     Attwood  v.  Davis,  Thus,  the  rule  of  law  being  that  the 

I  B.  &  Aid.  172;  Rex  v.  Shakespeare,  plea  must  be  an  answer  to  the  whole 

10  East  83.  declaration  or  count,  or  all  that  it  as- 

A  Flea  Commenoing  in  Bar  of  Further  sumes  to  answer  in  strict  pursuance  of 

Xaintenanoe  of  the  action  and  conclud-  precedent,  the  plea  to  a  part  should  be: 

ing  in  bar  generally,  the  subject-matter  '*And  the  said  defendant,  as  to  all  the 

not  being  alleged  to  have  arisen  after  said  sum  of  money  in  the  declaration 

suit  brought,  is  held  to  be  a  plea  in  mentioned,  except  as  to  the  sum  of 

bar,  and,  not  being  sufficient  as  such,  seven  hundred  dollars,  sa3rs  actio  non^** 

judgment  is   properly  given    for    the  etc.;    but  if  instead  a  plea  is  pleaded 

plaintiff  upon  sustaining  his  demurrer  "  actio  non  any  further  than  the  sum  of 

thereto;    but  the  defendant    may    be  seven  hundred  dollars,"  it  is  held  to  be 
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action  is  based  are  directly  denied,  or  no  new  matter  is  intro- 
duced into  the  plea,  so  that  an  issue  of  fact  between  the  parties 
is  reached,  the  plea  must   tender  issue  by  concluding  to  the 

country,*  the  form  of  which  is:  "And  of  this  the  said puts 

himself  upon  the  country."  * 

6.  Verification.  —  But  when  new  matter  is  introduced  into 

a  plea,  or  where  the  issue  is  one  which  is  not  triable  by  jury,  the 
conclusion  is  not  to  the  country,  but  with  a  verification.* 

equally  as  good  as  the  other.    While  it  8.  Stephen's    PI.    (Andrews's    ed.), 

is  true  that  acHc  non  goes  to  the  whole  §  135. 

cause  of  action,  the  exception  and  ad-  S.  Baily  v.  Smith,  i  Root  (Conn.)  243; 

mission  directly  connected  with  it  must  Burgess  v,  Lloyd,  7  Md.  178;  Hooper 

be  understood  as  limiting  it  to  the  part  v,  Jellison,  22  Pick.  (Mass.)  250;  Serv- 

excepted  and  not  admitted.     Williams  ice  v,  Heermance,  i  Johns.  (N.  Y.)  91 ; 

V.  Harris,  2  How.  (Miss.)  634.  M'Clure  v,  Erwin,  3  Cow.  (N.  Y.)  321; 

1.  Baily  v.  Smith,  i  Root  (Conn.)  243;  Wallace  r.  Taylor,  i  Phila.  (Pa.>  74.  7 

Wait  r.  Maxwell,  4  Pick.  (Mass.)  87,  Leg.  Int.  (Pa.)  114;  Sherwin  v.  Bliss, 

holding  that  in  an  action  on  covenants  4  Vt.  99;    Smith  v.  Walker,  i  Wash, 

of  seizin,  right  to  convey,  and  freedom  (Va.)  135.     See  in  general  article  Veri- 

from  incumbrances,  the  breaches  being  fication. 

set  up  in  the  words  of  the  covenants,  a  Common    and   Special    Yorifloatlon.  — 

plea  that  the  defendant  was  seized  in  "  The  verification  is  of  two  kinds,  com- 

fee  and  had  a  good  right  to  convey  mon  and  special.     The  common  verifi- 

properly    concluded    to    the    country,  cation  is  that  which  applies  to  ordinary 

there   being  a  direct  affirmation  and  cases,  and  is  iu   the   following  form: 

denial  between  the  declaration  and  the    ' and  this  the  said  A  B  [or  C  D] 

plea;    Everett  v.   Bartlett,  20  N.  J.  L.  is  ready  to  verify.'     The  special  verifi- 

117;  Stevens  v.  Bowers,  16  N.  J.  L.  16;  cations  are  used  only  where  the  matter 

Gazley  v.  Price,  16  Johns.  (N.  Y.)267;  pleaded   is  intended    to    be    tried   by 

Terboss  v.  Williams,   5  Cow.  (N.  Y.)  record  or  by  some  other  method  than 

407:    Ellis  r.   Imperial  F.  Ins.  Co.,  9  a    jury.     They    are  in   the  following 

Phila.  (Pa.)  239,  29  Leg.  Int.  (Pa.)  4;     forms:  * and  this  the  said  A  B  [or 

Callicott  V,  Freeman,  9  Phila.  (Pa.)  209,  C  D]  is  ready  to  verify  by  the  said 

31  Leg.  Int.  (Pa.)  204;  Wallace  v,  Tay-    record;'  or  * and  this  the  said  A  B 

lor,  I  Phila.  (Pa.)  74,  7  Leg.  Int.  (Pa.)  [or  CD]  is  ready  to  verify  when,  where 

114;  Sherwin  v.  Bliss,  4  Vt.  99.  and  in  such  manner  as  the  court  here 

Porfoirmaiioo.  — Inan  actiononabond  shall    order,    direct,     or    appoint.'" 

a  plea  of  performance  concluding  with  Stephen's     PI.     (Andrews's    ed.),    § 

a  verification   is  held   to  be   right  or  225. 

wrong  according  to  the  nature  of  the  Whore  tho  TraTono  Ck>Of  to  a  Part  of 

plea.     If  there  is  nothing  but  a  general  the  Facts  Alleged,  it  is  held  that  the  plea 

plea  of  performance  for  one  alleged  in  must    conclude    with    a    verification, 

terms  not    contradicting    the    specific  Baily  v.  Smith,  i    Root  (Conn.)  243. 

allegations  of  the  breach  in  the  decla-  But  see  otherwise  Allis  v.  Bender,  14 

ration,  or  which  brings  new  matter  into  Ark.  625. 

controversy,  it  is  proper  to  conclude  Spoeial  TraTono.  —  A  special  traverse 

with  a  verification.     And  if  it  consists  or  absque  hoc  concluded  with  a  verifica- 

in  nothing  but  an  averment  of  perform-  tion,  as  it  introduced  new  matter,  but 

ance  of  all  thin g:s  specifically  alleged  in  by  the  Hilary  Rules  it  was  provided 

the  declaration  not  to  have  been  per-  that  this  traverse  should  conclude  to 

formed,   it  ought  to  conclude  to  the  the  country.     Gen.  Reg.  Hil.  T.  4  Wm. 

country.    Sherwin  v.  Bliss,  4  Vt.  99;  IV.;  Stephen's  PI.  (Andrews's  ed.)  246, 

Burgess  v.  Lloyd,  7  Md.  178.  note  i. 

Spoeial   Floa   Amoimtiiig    to    General  In    Sampson    v,    Henry,    11    Pick. 

liiiio.  —  A  special   plea  amounting  to  (Mass.)  379,  it  was  said  that  although 

the  general  issue  and  concluding  with  a  general  traverse  ought  to  conclude 

a  verification  is  bad.    Callicott  r.  Free-  to  the  country,  notwithstanding  new 

man,  9 Phila.  (Pa.)  209, 31  Leg.  Int.  (Pa.)  matter  is  introduced  by  way  of  induce- 

ao4.  ment,   it  is    different  from   a   special 
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The  BoMon  for  Beqnlring  tho  Conoltuion  with  a  YoriflofttioA  where  new 
matter  is  alleged  is  that  otherwise  the  plaintiff  might  be  pre- 

traversc.     Hooper  v.  Jeliison,  22  Pick,  with  the  verification.     See  also  Stoll  r. 

(Mass.) 251.  Wilson.  38  N.  J.  L.  198. 

Saoord.  —  When  matter  of  record  is  Matter  of  FMt  and  Beeord.  —  When  a 

pleaded  the  conclusion  should  heprout  plea  puts  in  issue  matter  of  fact  as  well 

patet  per   rfcordum,     Shafer  v.  Stone-  as  matter  of  record,  it  is  held  that  the 

braker,  4  Gill  &  J.  (Md.)  345;  White-  conclusion  should  be  to  the  country, 

hurst  V,  Rogers,  38  Md.  515.  Grimes  v.  Alsop,  7  Blackf.  (Ind.)  269. 

Hal  Tiel  Seoinrd.  —  A  plea  of  nul  tUl  See  also  Ly tie  v,  Lee,  5  Johns.  (N.  Y.) 
r^i-^r^  should  not  conclude  to  thecoun-  112;  Karthaus  v,  Owings,  2  Gill  &  J. 
try,  but  with  a  verification,  because  it  (Md.)443;  Clerk  v,  Hoskins,  3  Mod.  79. 
is  to  be  tried  by  an  inspection  of  the  When  matters  of  record  and  fact  are 
record.  Wittemore  v,  Malcomson,  28  pleaded  together  as  one  defense  there 
Fed.  Rep.  605;  Endicott  v,  Morgan,  66  should  be  a  general  verification  and  not 
Me.  456;  Steele  v,  Hanna,  8  Blackf.  prout  patet  per  recordum,  Shafer  v, 
(Ind.)  326;  Wilbur  v.  Abbott,  59  N.  H.  Stonebraker,  4  Gill  &  J.  (Md.)  345; 
132;  Hall  V,  Williams,  6  Pick.  (Mass.)  Rowles  v.  Lusty,  4  Bing.  428,  15  £.  C. 
232.  Though  if  the  action  be  upon  a  L.  28,  in  which  case  there  was  a  gen- 
foreign  judgment  it  seems  that  the  rule  eral  verification  to  the  plea,  but  the 
is  different.  Endicott  v.  Morgan,  66  matter  of  record  was  verified  by  the 
Me.  456;  Thornton  v.  Lane,  11  ua.  460;  record  in  that  part  of  the  plea  where  it 
Collins  V,  Mathew,  5  East  473.  was  pleaded,  and  the  court  held  that  it 

In  Mississippi  it  was  held  that  a  plea  would  have  been  improper  to  conclude 

of  nul  tiel  record  was  a  negative  plea  the  whole  plea  by  the  record,  since  the 

and  as  such  wrongly  concluded  with  a  whole  plea  was  not  to  be  proved  by  the 

verification,   but  that  such  conclusion  record. 

would     be     rejected    as    surplusage.  Onus  ProbaadL  —  The  conclusion  of 

Wright  V,  Weisinger,  5  Smed.  &  M.  the  plea  does  not  determine  the  onus 

(Miss.)  210.     See  also  Fanshaw  r.  Mor-  probandi^  because  it  often  happens  that 

rison,  2  Salk.  520,  the  party  concluding  to  the  country 

Baakmptoy.  —  A  plea  of  bankruptcy  takes  upon  himself   this  burden,   or, 

pleaded  under  the  statute,  though  in-  more  properly  speaking,  the  law  casts 

troducing  new  matter,  should  follow  it  upon  him  in  cases  where  he  can  con- 

the  statute  and  conclude  to  the  coun-  dude  in  no  other  way  consistently  with 

try.     Sheen  t/.  Garrett,  6  Bing.  686,  19  established  rules,  and  if  he  holds  the 

E.  C.  L.  205;    I  Chitty  on  Pleadings  affirmative,  no  matter  what  the  con- 

(i6th  Am.  ed.)  584.  elusion  may  be,  he  has  the  burden  of 

A  Plea  of  Biioharge  as  an  insolvent  is  proof.  Burgess  v,  Lloyd,  7  Md.  196, 
held  tu  be  mere  matter  of  record,  and  wherein  the  court  said:  "  The  plead- 
where  pleaded  in  an  action  on  an  in-  ings  in  an  action  of  replevin  serve  to 
solvent  bond  should  conclude  prout  illustrate  this  rule.  The  plea  of  {>rop- 
patet  per  recordum.  Murphy  v.  Rich-  erty  in  the  defendant  concludes  with  a 
ards,  5  W.  &  S.  (Pa.)  279;  Service  v,  verification;  the  replication  asserts  the 
Heermance,  i  Johns.  (N.  Y.)  91 ;  Mayer  right  of  property  to  be,  not  in  the  dc* 
V,  Gimbel,  9  rhila.  (Pa.)  90,  30  \jtg,  fendant,  but  in  the  plaintiff,  and  ten- 
Int.  (Pa.)  5,  wherein  the  court,  advert-  ders  an  issue  to  the  country,  which  is 
ing  to  Sheen  v,  Garrett,  6  Bing.  686,  19  accepted.  The  burden  of  proof  is  on 
E.  C.  L.  205,  said  that  it  was  the  Eng-  the  plaintiff,  and  not  on  the  defendant, 
lish  practice  that  a  plea  of  discharge  although  the  pleading  of  the  latter  con- 
in  bankruptcy  should  conclude  to  the  eludes  with  an  averment,  and  that  of 
country,  resulting  from  the  language  the  plaintiff  is  merely  a  traverse.  Cul- 
of  the  English  Bankrupt  Act  or  from  lum  v.  Bevans,  6  Har.  &  J  (Md.)  470; 
the  long-continued  usage  of  the  pro-  Warfield  v,  Walter,  11  Gill  &  T.  (Md.) 
fession,  and  that  this  practice  was  an  80;  Smith  v.  Morgan,  8  Gill  (Md.)  134. 
anomaly,  and  there  being  nothing  in  The  same  principle  governs  in  issues 
the  Bankrupt  Act  of  Pennsylvania  to  framed  on  the  pleas  of  no  assets  and 
require  the  adoption  of  the  English  plene administravit.  They  conclude  with 
rule,  the  principle  was  applied  that  the  a  verification,  and  the  replications  con- 
plea  introducing  new  matter  in  confes-  elude  to  the  country,  yet  in  both  the 
sion  and  avoidance  ought  to  conclude  burden  of    proof    is  on   the  plaintiff. 
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eluded  from  setting  forth  matter  which  would  maintain  his  action, 
tnough  the  matter  pleaded  by  the  defendant  be  true.* 

c.  Effect  of  Wrong  Conclusion.  —  If  a  plea  does  not 

properly  conclude,  within  the  requirements  of  the  foregoing  rules, 
it  is  bad  on  special  demurrer,*  but  the  defect  is  regarded  as  one 
merely  of  form,  to  be  reached  only  in  this  way,*  and  is  amendable.* 
4.  Short  Pleas  —  Hatnre.  —  A  plea  in  short,  or  a  short  plea,  is 
one  which  does  not  state  or  profess  to  state  the  facts  relied  on  as 
constituting  the  defense,  but  is  a  mere  statement  of  the  nature  of 
the  plea  intended  to  be  interposed,  or  a  skeleton  outline  thereof, 
filed  as  a  plea  or  merely  entered  upon  the  record.* 

Morgan  v,  Slade,  2  Har.  &  J.  (Md.)  38;  Domnr  or  Flead  Oyer.  —  If  the  plea 

Wilson  V.  Slade,  2  Har.  &  J.  (Md.)  281.  erroneously  concludes  with  a  verifica- 

It  appears  then   that   the   conclusion  tion,  it  is  held  that  the  plaintiff  ought 

does  not  depend  on  the  character  of  either  to    demur    specially  or  reply, 

the  averment,   that  is,  whether  it  be  praying  an   inquiry   by   the   country, 

affirmative  or  negative,  but  on  the  in-  but  that  merely  adding  the  similiUr 

qniry  whether  the  affirmation  and  de-  amounts  to  nothing.     Sherwin  z/.  Bliss, 

nial  form  an  issue."     See  also  Wilson  4  Vt.  99.     But  see,  as  to  joining  issue^ 

V.  Hodges,  2  East3T2;  Calder  v,  Ruth-  article  Similiter. 

erford,  3  Brod.  &  B.  302,  7  E.  C.  L.  447.  4.  Wittemore  v.  Malcomson,  28  Fed. 

1.  Service   v,   Heermance,  i   Johns.  Rep.  605;  Endicott  v.  Morgan,  66  Me. 

(N.  Y.)  ji.  456;    Thornton  v.   Lane,   11   Ga.  459; 

8.  Baily  v.  Smith,  i  Root  (Conn.)  243;  Brown  v.  Foster,  6  R.  I.  564;  State  v, 

Steele  v,  Hanna,  8  Blackf.  (Ind.)  326;  Saddler,  6  Ark.  235. 

Endicott  v,  Morgan,  66  Me.  456;  Shafer  6.  Todd  v.  Todd,  15  Ala.  743;  Shields 

r.  Stonebraker,  4  Gill  &  J.  (Md.)  345;  v.  Byrd,  15  Ala.  818;  Steele  v.  Walker, 

Leslie  v,  Harlow,  18  N.  H.  518;  Ste-  115X^.485;  Cunningham  t/.  Cureton, 

vens  V,  Bowers,  16  N.  J.  L.  16:  Everett  96  Ga.  489;   Haak  v,  Breidenbach,  6 

V,  Bartlett,  20  N.  J.  L.  T17;  Terboss  v.  Binn.  (Pa.)  15.     See  also  Weaver  v, 

Williams,  5  Cow.  (N.  Y.)  407;  Gazley  Cryer,  i  Dev.  L.  (N.  Car.)  337;  Love 

V,  Price,  16  Johns.  (N.  Y.)  267;  Service  v,  Howell,  3  Dev.  &  B.  L.  (N.  Car.)  69. 

V,   Heermance,   i   Johns.   (N.   Y.)  91;  Bnilloienoy.  —  It  has   been  held   that 

Wallace  v.  Taylor,  i  Phila.  (Pa.)  74,  7  when  special  pleas  are  agreed  to  be 

Leg.  Int.  (Pa.)  114;  Mayer  v.  Gimbel,  taken  in  short  by  consent  of  counsel, 

9  Phila.  (Pa.)  90,  30  Leg.   Int.  (Pa.)  5;  it  can  be  understood  by  the  court  only 

Ellis  V,  Imperial  F.  Ins.  Co.,  9  Phila.  that  matters  of  form  are  waived,  and 

(Pa.)  239,  29  Leg.  Int.  (Pa.)  4.  the   pleas   must  contain  substance  or 

Motion  Instead  of  Demurrer.  —  StoU  v.  that  which  if  admitted  will  make  out  a 

Wilson,  38  N.   J.   L.  198;   Dime  Sav.  case  for  the  party  pleading.     Gayle  v, 

Inst.  V.  Hoboken,  42  N.  J.  L.  283;  Cop-  Randle,  4  Port.  (Ala.)  232. 

perthwait  v,  Dummer.  18  N.  J.  L.  258.  *'  The  Lottery  Act  "  was  held  in  Reed 

S.  See  the  cases  in  the  last  preceding  v.   Pedan,  8  S.  &  R.  (Pa.)  263,  to  be 

note.  an  insensible  plea.    The  court  said: 

A  General  Demurrer  will  not  reach  an  "  However  loose  our  practice  may  be, 

improper  conclusion.     Terboss  v.  Wil-  however  informally  pleas  are  entered. 

Hams,   5   Cow.   (N.   Y.)  407;    State  v.  whatever  brevity  is  allowed,  the  prac- 

Saddler,  6  Ark.  235;  Dime  Sav.  Inst,  tice  has  not  arrived  at  such  a  state  of 

V.  Hoboken,  42  N.  J.   L.  283;  Roberts  deformity  as  to  allow  this  to  stand  for 

V.  Mariett,  2  Saund.  190,  note  5.  a  plea     ♦    ♦    •    For,  of  all  possible 

'But  in  Murphy  v,  Richards,  5  W.  &  things,  the  pretended  plea  of  *  The  Loi- 

S.  (Pa.)  279,  an  action  on  insolvent's  tery  Act '  is  the  most  insensible.     It  is 

bond,  the  defendant  pleaded  discharge  not  even  the  act  prohibiting  lotteries, 

and  concluded  to  the  country  instead  for  though  there  is  one  act  prohibiting 

of  prout  patet  per  recordum^   and   the  lotteries,  there  is  another  legalizing  the 

plaintiff  replied,  to  which  reply  there  Union   Canal   lottery.       But  if    there 

was  a  demurrer,  and  the  court  carried  could  be  no  legal  lottery,  would  the 

the  demurrer  back  to  the  plea,  holding  *  Lottery  Act  *  be  a  defense  for  every 

the  latter  defective  in  substance.  action  on  contract?    As  much  so  would 
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Propriety.  —  This  is  not  a  proper  method  of  pleading,  in  the 
absence  of  statute,  unless  adopted  by  consent.*  But  if  the  plain- 
tiff accepts  it  by  replying  thereto,  or  consents  that  such  a  plea 
shall  be  pleaded,  he  cannot  complain,  and  since  he  has  treated  it 

as  a  plea  the  court  cannot  at  his  instance  hold  it  to  be  nothing ; ' 
and  the  result  of  such  acceptance  or  consent  is  that  both  parties 
are  in  the  same  condition  as  if  the  pleadings  were  set  out  in  form.' 

the  plea  of  the  Fornication  Act,  or  any  i^sue  was  considered  as  filed.  Simoa 
act  forbidding  anything,  be  an  answer  v,  M ^ers,  68  Ga.  78.  And  to  this  gen- 
and  defense  to  everything.  This  plea  eral  issue  might  be  added  by  amend- 
was  a  mere  nullity;  it  stated  nothing;  ment  any  other  issuable  defense  at  any 
it  did  not  plead  that  the  bond  was  stage  of  the  case,  such  defense  being 
given  on  a  lottery  transaction,  forbid-  supported  by  an  oath.  Barrett  v.  Pas- 
den  by  the  Lottery  Act;  for  on  that  coe,  90  Ga.  826;  Simon  v,  Myers,  68 
there  could   be  a  replication  and  an  Ga.  74. 

issue,  '  that  it  was  not  given  on  such  Plea  by  SoToral  Constmed  as  Joint.  — 

transaction;'  it  was  not  a  short  minute  In  Love  v.  Howell,  3  Dev.  &  B.  L.  (N. 

oi  a  plea,  to  which  a  form  might  have  Car.)  69,  it  was  held  that  where  the 

been  given;  it  contained  no  matter  or  plea  of  more  than  one  defendant  stands 

substance  capable  of  form;  it  was  not  on  the  record  as  **  general  issue  and 

an  informal  plea;  it  was  nothing;  and  justification,'*  it  must  be  taken  as  de- 

€x  nihilo  nihil  fit.  * '  noting  that  the  defendants  have  pleaded 

1.  Shields    v.    Byrd,    15    Ala.    818;  jointly;  the  court  saying:  **  The  rules 

Abercrombie  V.  Mosely,  9  Port.  (Ala.)  of  pleading  required  by  law  have  been 

147;    Grant    v,    Jennings,    i    Coldw.  too  much  neglected;  this  court  cannot 

(Tenn.)  54;  Boon  v.  Planters'  Bank,  3  give  countenance  to  any  further  relax- 

Humph.  (Tenn.)  84,  wherein  the  court  ation." 

said:  "In  this  case  the  defendant  be-  8.  Todd  v.  Todd,  15  Ala.  743;  Gov- 

low   pleaded  in   short,  nil  -debet ^  pay-  ernor  t^.  Bancroft,  16  Ala.  611;  Barbee 

ment,  and  set-off,  which  pleas  were  not  v,  Williams,  4Heisk.  (Tenn.)526;  Carr 

noticed  by  the  plaintiff,  and  of  course,  v,  Stevenson,  5  Humph.  (Tenn.)  560. 

as  is  admitted,  amount  to  nothing."  following     Crutcher    v,    Williams,    4 

Consent      Neoonary. —  Short     pleas  Humph.  (Tenn.)  345,  in  opposition  to 

ought  not  to  be  received  but  by  con-  Theavenought  v,  Hardeman,  4  Yerg. 

sent.     Haak  v,   Breidenbach,  6  Binn.  (Tenn.)  565,  wherein  it  was  held  that  if 

(Pa.)  15.  two  or  more  pleas  are  filed  in  short 

PraoUoe  Not  Commendable.  —  In  Aber-  and  a  jury  is  sworn  to  try  the  issue 

crombie  v,  Mosely,  9  Port.  (Ala.)  145,  joined   the  judgment  will  not  be  re- 

Goldthwaite,  J.,  said:  "  It  is  to  be  re-  versed,  the  court  saying  that  such  pleas 

gretted  that  this  laxity  of  pleading  was  were  always  treated  as  something  or 

ever  countenanced  by  the  court,  but  it  nothing,   and    the  court    has    always 

has  prevailed  too  long  and  been  sane-  suited  them  to  the  finding, 

tioned  by  too  many  decisions  to  be  now  Boqniring  Ploa  in  Proper  Form.  —  The 

overturned.     If  the  parties  to  a  cause  plaintiff  may  require  the  defendant  to 

will  consent  to  this  course  of  pleading,  draw  out  his  plea  at  length  and  put  it 

perhaps  no  very  evil  consequences  will  in  proper  form.     Todd  v.  Todd,  15  Ala. 

flow  from  it."  743;  Brooks  v.  Miller,  i  Grant's  Cas. 

Oeneral    Issue  —  Dookot    Entry   "An-  (Pa.)  202. 

sworod."  —  In    Georgia^    prior     to    the  If  either  party  requests  his  adversary 

adoption  of  the  Pleading  Act  of  Dec.  to  draw  up  his  plea  at  large,  a  refusal 

15.  i893»  the  marking  of  "  answered  "  is  good  cause   for  special  demurrer, 

on  the  docket  was  a  sufficient  plea  of  Haak  v,  Breidenbach,  6  Binn.  (Pa.)  15. 

the  general  issue  to  authorize  the  de-  8.  Steele    v.  Walker,   115    Ala.  485; 

fendant  to  submit  his  defense.     Cun-  Alsbrook  v,  Hathaway,  3  Sneed  (Tenn.) 

ningham  v,  Cureton,  96  Ga.  489;  Rus-  455. 

sell  V.  Hubbard,  76  Ga.  618;  Barrett  v.  Plaintiff's  Bights.  —  Where  the   plea 

Pascoe,  90  Ga.  826.     Or  if  there  was  no  is  in  short,  the  plaintiff  is  entitled  to 

calling  of  the  appearance  docket  it  was  meet  any  claim  that  may  be  offered 

sufficient  to  mark  the  names  of  counsel  under  it  with  all  the  defenses  to  which 

alone  at  the  first  term,  and  the  general  he  is  in  law  entitled,  as  fully  as  if  they 
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IT.  AiQinnTif  AVD  SmmonvcT  of  Plbas — 1.  In  General  — 
Travene  or  Confenion  and  AvoidioLoe.  —  A  plea  in  bar  must  set  up 
a  complete  defense  of  what  it  purports  to  answer,  either  by  a 
traverse  or  by  confession  and  avoidance.* 

2.  Complete  Defenie  —  a.  In  General.  —  Every  plea  pleaded 
in  bar  of  the  whole  action  goes  to  the  merits  of  the  case  and 
denies  that  the  plaintiff  has  any  cause  of  action.  It  must,  there- 
fore, contain  a  direct  answer  to  the  declaration,  so  that  if  true  in 
fact  it  will  bar  the  action.*  If  the  circumstances  alleged  in  the 
plea  may  be  true,  and  yet  the  plaintiff  have  a  good  cause  of  action 
on  the  facts  stated  in  the  declaration,  the  plea  is  insufficient.' 

b.  Each  of  Several  Pleas  Must  Stand  Alone.  —  When 
several  pleas  are  filed  each  must  contain  a  complete  defense.^ 
Each  is  separate  and  distinct  in  itself,  except  when  one  is  con- 
were  specially  replied.  Alsbrook  v.  School  Dist.  No.  6,  62  Vt.  273;  Bar- 
Hathaway,  3  Sneed  (Tenn.)  455.  rows  v.  Carpenter,  i  Cliff.  (U.  S.)  209; 

Ysrdiet  Most  Dispose  of  Wliole  DsHniso.  Greene  v,  Jones,  i  Saund.  299^,  note. 

—  Where  the    defendant    pleaded  nil  Xattsr   of  Indsosmsnt    need  not  be 

iUbet,  payment,  and  set-off  in  short,  and  stated  with  as  much  certainty  as  other 

the  plaintiff  filed  replication  in  short,  a  parts  of  the  pleading,  because  it  is  not 

verdict  that   the  defendant  owed  the  traversable,  but  the  introduction  into 

debt  in  the  declaration  was  held  not  to  a  pleading  of  mere  irrelevant  facts,  for 

dispose  of  the  whole  defense  and  could  no  conceivable  purpose,  is  a  method  of 

not  stand.    Crutcher   v.   Williams,  4  pleading  which  should  be  discounte- 

Hum ph.  (Tenn.)  345.  nanced  as  tending  to  prolixity.     Van 

1.  See  supra^   II.   2.   a.  Necessity  of  Ness  v,  Hamilton,   19  Johns.  (N.  Y.) 

One  Form.  370. 

IgBonuioe  of  Facts.  —  Where  the  de-  8.  McDougald   v,  Dawson,  30  Ala. 

fendant  could  neither  admit  nor  deny  a  553;  Pratt  v,  Humphrey,  22  Conn.  317; 

fact  stated  by  the  plaintiff,  by  reason  Gradle  v,  Hoffman,  105  111.  155;    Gist 

of  his  ignorance  thereof,  it  was  pro-  v,  Steele,  i  Bibb  (Ky.)  572;  Hudson  v, 

vided  by  the  Practice  Act  of  Massachu-  W^inslow  Tp.,  35  N.  T.  L.  444;    Burrall 

4etts  (Stat.  1852,  c.  312,  88  14,  26)  that  v.  Acker,  23  Wend.  (N.  Y.)  606;    State 

an  answer  setting  up  that  the  defend-  v,  Pnrcell,  31  W.  Va.  44;  Smith  v.  Ely, 

ant  could  neither  admit  nor  deny  leaves  5  McLean  (U.  S.)  76;   Curtis  v.  Central 

the  plaintiff  to  prove  the  allegations  in  R.  Co.,  6  McLean  (U.  S.)  401;  Cook  r. 

the    declaration,    and    the    defendant  Tribune  Assoc.,  5  Blatchf.  (U.  S.)  355; 

might  introduce  evidence  in  rebuttal.  Peyatte  v,   English,  Hempst.  (U.  S.) 

Knapp  r.  Slocomb,  9  Gray  (Mass.)  73.  24. 

Matter    Admitted    by    Dsolaration. —  For  Example,  a  plea  which  sets  up 

Where  matter  admitted  by  the  declara-  that  the  engagement  or  debt  sued  on 

tion  is  set  up,  the  plea  is  bad  on  de-  '*  was  a  promise    to  assume   for  the 

murrer.    Cassady  v,  Clarke,   7    Ark.  debt,   default,   or  miscarriage  of  an- 

131.  other,*'  is  bad  because  it  fails  to  aver 

Vocoisity  of  Traverse.  —  Whenever  a  that  the  contract  sued  on  was  not  evi- 
material  fact  is  alleged  which,  if  de-  denced  by  a  writing  signed  by  the  de- 
nied, will  upon  issue  joined  decide  the  fendant.  The  matter  set  up  in  the 
cause,  if  the  adverse  party  pleads  a  plea  might  be  altogether  true,  and  yet 
fact  inconsistent  with  and  contrary  to  it  would  be  no  defense  in  the  absence 
such  allegation  he  must  traverse  it.  of  the  existence  of  the  fact  indicated 
Smith  V,  Hall,  8  Me.  348;  Spear  v,  by  the  omitted  averment.  Hunt  v, 
Bicknell,  5  Mass.  125.  Johnson,  96  Ala.  130. 

8.  Lord  V.  Brookfield,  37  N.  J.  L.  553;  4.  One  rlea  Oaanot  Be  Oonilderod  as  a 

Van  Ness  v,  Hamilton,  19  Johns.  (N.  Supplomont  to  another  so  that  the  mat- 

Y.)  370;  Griswold  v.  National  Ins.  Co.,  ter  pleaded  in  one  may  avail  the  de- 

3  Cow.  (N.  Y.)  119;  McGhee  v.  Smith,  fendant  in  the  other.    Sevey  v.  Black- 

6   Heisk.    (Tenn.)  316;    Alexander  v,  lin,  2  Mass.  543. 
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nected  with  the  other  by  words  of  reference,  and  one  cannot  be 
taken  advantage  of  to  help  or  vitiate  another ;  the  plaintiff  cannot 
prove  his  case  on  one  issue  by  what  the  defendant  admits  in  his 
plea  on  another  issue  in  the  same  action.^ 

3.  Definiteness  and  Certainty.  —  A  plea  in   bar   is  sufficiently 

certain  if  it  is  capable  of  being  fully  understood  by  the  adverse 
party,  the  counsel,  the  jury,  and  the  court,*  and  it  must  be  suffi- 

1.  Clements  r.  Cribbs,  19  Ala.  242;  ment  will  go  for  him.  Shook  v,  Ful- 
Pope  V,  Welsh.  18  Ala.  632;  Faraam  r.  ton,  4  Cow.  (N.  Y.)  424. 
Childs,  66  111.  544;  Derby  Cycle  Co.  v.  8.  Posey  v.  Hair,  12  Ala.  567;  Davis 
White,  64  111.  App.  246;  McCormick  v,  Calvert,  17  Ark.  85;  Desha  v.  Rob- 
Harvesting  Mach.  Co.  V,  Snell,  23  111.  fnson,  17  Ark.  233;  People  v,  Shaw,  14 
App.  79;  Sevey  v,  Blacklin,  2  Mass.  111.  476;  Mitchell  v,  Williamson,  6  Md. 
543;  Bartlett  z^.  Prescott,  41  N.  H.  499:  210;  Oystead  v.  Shed,  12  Mass.  508; 
Noonan  v,  Bradley,  9  Wall.  (U.  S.)  394;  Spencer  r.  South  wick,  9  Johns.  (N.  Y.) 
Kirk  V.  Nowill,  i  T.  R.  118;  Grills  v,  314;  HoUingsworth  v.  Holshousen,  17 
Mannell,  Willes  380;  Harington  v,  Tex.  41;  Lightfoot  v.  Cole,  i  Wis.  26; 
Macmorris,  5  Taunt.  228,  i  E.  C.  L.  88.  Barrows  v.  Carpenter,  i  Cliff.  (U.  S.) 
See  infra,  V.  Double  Pleading.  204.     See  also  generally  article  Defi- 

Buie  Dloitrated.  —  This  question  often  nitbness  and  Certainty  in  Pleadings, 

arises  in  actions  of  libel  and  slander,  vol.  6,  p.  246. 

as  appears  from  the  cases  cited  above.  Diiferenoe  Between  Pleas  in  Bar  and 
In  Jackson  v.  Stetson,  15  Mass.  48,  and  Abatement.  —  **  Pleas  in  bar  are  never 
in  Alderman  v,  French,  i  Pick.  (Mass.)  construed  with  the  severity  which  «s 
I,  it  was  held  that  under  the  pleas  of  applied  in  testing  pleas  which  are 
the  general  issue  and  justification  the  merely  dilatory;  and  are  always  to  be 
special  plea  might  be  used  as  evidence  taken  according  to  their  entire  subject- 
to  prove  the  speaking,  and  that  the  matter,  and  will  be  sustained  accord- 
plaintiff  under  the  general  issue  need  ingly,  as  taken  altogether;  and  are  not 
not  prove  such  speaking.  But  in  to  be  determined  by  a  disjointing  of 
Whitaker  v.  Freeman,  i  Dev.  L.  (N.  their  members,  or  by  laying  stress  on 
Car.)  280,  in  speaking  of  one  of  the  what  may  be  immaterial  or  upon  the 
Massachusetts  cases  above  referred  to,  praver  for  judgment  or  conclusion  of 
Marshall,  C.  J.,  observed:  **  I  believe  such  pleas."  Desha  v.  Robinson,  17 
it  stands  alone,  and  that  no  similar  de-  Ark.  233. 

cision  has  been  made  in  any  state  of  Abeolnte  Certainty  Hot  Beqnired.  —  A 

the  Union.'*     Pope  r.  Welsh,  18  Ala.  plea  in  bar  need  not  be  of  such  a  degree 

633.     See  also  article  Libel  and  Slan-  of  certainty  as  absolutely  to  preclude  a 

DER,  vol.  13,  p.  89.  conclusion  otherwise,  and  it  is  sufB- 

One  CkK)d  Plea  Sufficient. —  If  anyone  cient  \i  prima  facie  it  shows  a  bar  to 

plea  is  good  it  is  sufficient.     Brown  v,  the  action  as  stated  in  the  declaration ; 

Hamlin,  23  Miss.  392.  and  if  another  fact  or  circumstance  not 

Express  Beferenoe.  —  Even  if  the  rules  shown  by  the  declaration  or  plea  would 

of  pleading  permit  a  reference  in  one  avoid   the  bar,   it  should  be   replied, 

plea  to  matters  stated  in  another  plea,  Roland  v.  Logan.  18  Ala.  313;  Oystead 

if  the  matters  referred  to  are  not  suffi-  v.  Shed,  12  Mass.  508. 

cient,  the  plea  making  the  reference  is  TheOertaintyto  a  Common  Intent  which 

also  bad.     Spahr  v,  Tartt,  23  111.  App.  is  sufficient  in  a  plea  may  be  called 

420.  certainty  without  recurring  to  possible 

But    Where    the   Plaintiff  Fails    to  facts.     Spencer  v,  Southwick,  9  Johns. 

Demur^dLtid   two  distinct   pleas  taken  (N.'Y.)  314. 

together  constitute  a  good  defense.  Alternative.  —  In  Urquhart  v.  Powell, 
though  neither  separately  would  be  54  Ga.  32,  a  defendant  pleaded  the  gen- 
sufficient,  and  the  issue  presented  by  eral  issue  and  denial  of  the  partner- 
such  pleas  is  found  for  the  defendant  ship,  and  a  plea  in  the  alternative  that 
after  the  plaintiff  replies  thereto,  the  if  there  was  a  partnership,  then  the 
cause  being  with  the  defendant  on  the  plaintiff  was  indebted  to  the  firm;  and 
whole  record,  the  pleas  will  be  consid-  the  indebtedness  was  set  forth.  It  was 
ered  as  substantially  one,  and   judg-  held  that  while  by  the  strict  rules  of 
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ciently  certain  for  this  purpose.* 

Certainty  to  a  Certain  Intent.  —  This,  however,  seems  to  be  the 
certainty  to  a  certain  intent  in  general  which  is  required  of  a 
declaration,  though  it  is  said  that  pleas  in  bar  admit  of  a  less 
degree  of  certainty  than  declarations.* 

Oeneral  Pleading.  —  There  are  instances  in  which  a  party  is  allowed 
a  general  pleading.  Thus,  in  pleading  a  discharge  under  the 
Insolvent  Act,  if  the  proceedings  are  set  out  they  must  be  set 
out  correctly,  but  it  is  sufficient  to  state  enough  to  give  the 
magistrate  who  granted  it  jurisdiction  and  then  to  plead  the  dis- 
charge without  stating  all  the  facts  which  took  place.*  General 
pleading  is  also  allowed  for  the  purpose  of  saving  the  expense 
and  unnecessary  prolixity  to  which  a  statement  of  a  great  number 
of  facts  involved  in  the  defense  would  lead."* 

Matter  InfimnaUy  Pleaded.  —  If  a  plea  goes  directly  to  the  gist  of 
the  action  it  will  be  good  although  the  matter  may  not  be 
formally  pleaded,  and  the  court  cannot  strike  it  out  as  frivolous.* 

pleading  at  common  law  such  a  plea  "As  in  debt  or  bond  conditioned  for 
would  be  demurrable,  this  strictness  the  performance  of  several  special 
should  not  obtain  in  all  its  stringency  things,  the  defendant  pleaded  */^r- 
.  under  the  system  of  pleading  in  formanit  omnia*  etc.  Upon  demurrer 
Georgia^  because  it  would  often  impose  this  was  adjudged  insufficient,  *  for  the 
a  disability  upon  a  conscientious  de-  particulars  being  expressed  in  the  con- 
fendant  which  would  bar  him  from  dition,  he  ought  to  plead  each  particu- 
setting  up  an  honest  defense,  especially  larly  by  itself.'  Wimbleton  v.  Hold- 
as  the  law  required  the  defendant  to  rip,  i  Lev.  303.''  Morehouse  v, 
swear  to  all  issuable  defenses.  Fowler,  6q  111.  App.  50. 

1.  Morehouse  v.  Fowler,  69  111.  App.  8.  Frary  v,  Dakin,  7  Johns.  (N.  Y.) 

50;  McGhee  v.  Smith,  6  Heisk.  (Tenn.)  78;    Cantillon  v.  Graves,  8  Johns.  (N. 

316.  Y.)  472;    Hines  v,  Ballard,   11  Johns. 

An  Attempt  to  Plead  a  FaUnre  of  Con-  (NT.  Y.)  491 ;  Morgan  v.  Dyer,  10  Johns, 

lideration  by  alleging  that  the  plaintiff  (N.  Y.)  161;    Roosevelt  v,  Kellogg,  20 

did  not,  at  the  time  of  the  making  of  Johns.  (N.  Y.)  208. 

the   note  sued   on,   nor  at    any   time  4.  Frary  r.  Dakin,  7  Johns.'(N.  Y.)  78. 

thereafter,  make  a  good  and  sufficient  6.  Culbertson  v,  Stanley,  6  Blackf. 

deed,  and  that  he  had  no  title  to  the  (Ind.)  67;  Smith  v.  Commercial  Bank, 

land,   was  held   bad    because  it   was  6  Smed.  &  M.  (Miss.)  83;    Morgan  v, 

doubtful   whether  the   defendant    did  Rhodes,  i  Stew.  (Ala.)  70. 

not  base  his  allegation  that  the  plaintiff  Sabotanoe  Bather  than  Form  Begarded. 

did  not  execute  a  good  and  sufficient  —  In  Lynch  v.  Withers,  2  Bay  (S.  Car.) 

deed   on   the  ground   that  he  had  no  115,  an  action  for  trespass  to  try  title, 

title  to  convey.     Merriwether  v.  Smith,  judgment  was  rendered  for  the  defend- 

3  111.  30.  ant  upon  grounds  which  were  not  no- 

Yalidity  of  Defense  in  Doubt.  —  The  ticed    nor    formally    pleaded    by    the 

plea   must   necessarily  disclose  a  de-  defendant.     The  court  said:    '*  It  may 

fense,  and  if  the  facts  averred  leave  it  be  thought  that  we  go  too  far  in  taking 

in   doubt    whether    the    defense   is  a  a  ground  which  was  not  insisted  on  by 

valid  one  or  not  the  plea  is  deficient  in  the  defendant  himself,  and  is  not  for- 

substance.     Hudson   v,  Winslow  Tp.,  m ally  pleaded.     But  it  is  sufficient  if  it 

35  N.  J.  L.  444.  appears  substantially  in  the  pleadings. 

8.  Davis    V.    Calvert,    17    Ark.    87;  If  there  is  sufficient  matter  apparent  in 

Gould's  PI.  (5th  ed.),  c.  3,  §  53.  them,  it  is  our  duly  to  take  notice  of 

Certainty  in  Plea  and  Declaration  Oom-  it.    The  want  of    form  in  setting  it 

pared.  —  It    has    also    been   said    that  forth,  unless  specially  demurred  to,  is 

greater  certainty  is  sometimes  required  not  to  be  regarded,  but  the  substantial 

in  a  plea  in  bar  than  in  a  declaration,  merits  of  the  case;  and  the  court  is 
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4.  Veoeiiity  of  Pleading  Facts  —  Legal  OoneliMtoiii.  —  It  is  an  ele- 
mentary rule  that  the  plea  must  set  up  the  facts  which  constitute 
the  defense,  so  that  an  issue  triable  by  jury  may  be  joined  or  the 
legal  sufficiency  of  the  defense  tried  by  the  court,  and  not  the 
legal  conclusion  deducible  from  such  facts.* 

Mere  Matter  of  Evidenoe,  however,  need  not  be  pleaded,*  and  if 
evidence  of  a  fact  be  pleaded  instead  of  the  fact  itself,  the  plea 
is  bad.* 

6.  Argnmentativenest.  —  The  facts  set  up  in  a  plea  must  be  by 
direct  and  positive  averment,  and  not  by  way  of  argument ;  ^  but 
this  vice  is  only  the  subject  of  a  special  demurrer  under  the  com- 
mon-law practice.* 

6.  Bepugnanoy.  —  While  a  defendant  may  file  as  many  pleas  as 
he  thinks  necessary  for  his  defense,  though  they  may  be  incon- 
sistent, this  does  not  apply  to  a  single  plea,  for  where  a  single 

bound  to  give  judgment  according  to  Law  and  Faet.  —  A  plea  stating  mat^ 

the  very  right  of  the  case;  and  this  is  ter  of  law  as  well  as  matter  of  fact  is 

expressly  enjoined  upon  us  by  the  sta(-  bad,  because  it  should  set  out  the  facts 

ute  of  Anne,  which  is  of  force  in  this  from    which    the    law    is    deducible. 

state/'  Harrison  z/,  Wilson,  2  A.   K.   Marsh. 

1.  See    article   Lbgal   Conclusions,  (Ky.)  547. 

vol.  13,  p.  1020;  and  also  the  following  A  Demurrer  Does  Hot  Admit  a  legal 


cases: 

Alabama,  —  M cKeagg  v,  Collehan, 
13  Ala.  828 ;  Savage  r.  Walshe,  26  Ala. 
619;  Phoenix  Ins.  Co.  v.  Moog,  78  Ala. 


conclusion  pleaded.  Alexander  r. 
School  Dist.  No.  6,  62  Vt.  277.  Sec 
also  article  Demurrers  at  Common 
Law  and  under  the  Codes,  vol.  6,  p. 


284;  Electric  Lighting  Co.  v.  Elder,  115  292. 

Ala.   138;    Maness  v,  Henry,  96  Ala.  8.  Carpenter  v,  McClure,  37  Vt.  127; 

454.  Ohio,  etc.,  R.  Co.  v,  Anderson,  10  111. 

Colorado,  —  Winne     v,    Colorado  App.  313. 


Springs  Co.,  3  Colo.  155. 

Georgia,  —  Kimbro  v,  Fulton  Bank, 
49  Ga.  419. 

Illinois,  —  Clay  F.  &  M.  Ins.  Co.  v, 
Wusterhausen,  75  111.  285;  Spahr  v, 
Tartt,  23  111.  App.  420. 

Indiana ,  —  Scott  v,  Brolcaw,  6 
Blackf.  (Ind.)  241;  Stonsel  v,  Abrams, 
7  Blackf.  (Ind.)  516. 

Kentucky,  —  Jones  v,  Tennessee 
Bank,  8  B.  ^lon.  (Ky.)  122;  Templeton 
V.  Sharp,  (Ky.  1888)  9  S.  W.  Rep.  507. 

Missouri,  —  Thomas  v.  Van  Doren, 
6  Mo.  203. 


8.  Fidler  v.  Delavan,  20  Wend.  (N. 
Y.)  57;  Hobbs  V,  Henning,  17  C.  B.  N. 
S.  791,  112  E.  C.  L.  791.  See  also 
Knapp  V.  Hoboken,  39  N.  J.  L.  398. 

At  the  Choioe  of  Both  Parties,  as  where 
the  plaintiff  chooses  to  act  upon  such  a 

f>lea,  a  mere  plea  of  evidence,  provided 
t  be  plenary  in  its  details,  is  available 
upon  the  merits.  Coldvin  v,  Burnet, 
17  Wend.  (N.  Y.)  567. 

4.  Spahr  v,  Tartt,  23  111.  App.  420; 
Mitchell  V,  Williamson,  6  Md.  210; 
Quimby  v,  Melvin,  28  N.  H.  250;  Gris- 
wold  V,  National  Ins.  Co.,  3  Cow.  (N. 


New  Jersey,  —  Connor    v,     Dundee  Y.)  iio;    Fidler  v,  Delavan,  20  Wend. 

Chemical    Works,    50    N.   J.    L.   257;  (N.  Y.)  59;    Alexander  v.  School  Dist. 

Hudson  «/.  WinslowTp.,  35  N.J.  L.  437.  No.  6,  62  Vt.  273;    Pendleton  County 

New  York.  —  Van  Ness  v,  Hamilton,  v.  Amy,  13  Wall.  (U.  S.)  297. 


19  Johns.  (N.  Y.)  349. 

Pennsylvania,  —  Weed  v.  Hill,  2 
Miles  (Pa.)  122. 

Tennessee.  — Columbia  v,  Beasly,  i 
Humph.  (Tenn.)  232. 

United  States,  —  Pumpelly  v.  Green 


6.  Rake  v.  Pope,  7  Ala.  166;  Spencer 
V.  Southwick,  9  Johns.  (N.  Y.)  314; 
Mitchell  V,  Williamson,  6  Md.  210; 
Pendleton  County  v.  Amy,  13  Wall. 
(U.  S.)  297.  See  also  article  Definite- 
ness   and  Certainty   i.v  Pleadings, 


Bay,  etc..  Canal  Co.,  13  Wall.  (U.  S.)    vol.  6,  p.  246. 

166;  Hitchcock  V,  Galveston,  3  Woods        Where  a  fecial  Demurrer  Ii  HotPer- 

(U.  S.)  287.  mitted  the  objection  for  argumentative- 
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plea  is  filed  it  must  be  consistent  with  itself,  because  conflicting 
material  averments  will  destroy  each  other.* 

7.  Snrplniage.  —  Matter  which  is  wholly  foreign  and  irrelevant 
may  be  rejected  as  surplusage  in  a  plea  as  well  as  in  a  declara- 
tion, and  such  irrelevant  matter  will  not  vitiate  the  plea,  even  on 
special  demurrer.* 

8.  Ibtariality.  —  A  plea  must  not  traverse  allegations  which  are 
not  material  to  the  plaintiff's  cause  of  action,  nor  set  up  matter 
which  is  immaterial,  and  if  it  does  so  it  is  bad  on  demurrer,*  or  it 
will  be  stricken  out  as  frivolous.*  A  plea  cannot  traverse  what 
is  not  alleged  in  the  declaration  •  if  it  is  not  necessarily  implied, 
but  in  this  case  the  traverse  is  good.* 

Traveniiig  Legal  Ck^nduiioiis.  —  A  plea  which  traverses  a  mere  con- 
clusion of  law  is  bad  upon  special  demurrer.^ 

9.  Ibtter  of  Record.  —  Whatever  is  of  record  in  the  suit  itself 
need  not  be  pleaded.  If  a  fact  is  established  by  the  record  a  plea 
setting  it  up  is  idle.* 

ness  of  the  plea  is  not  presented  at  all  lone,  14  Gratt.  (Va.)  34.    See  also  art!- 

by  a  demurrer,  all  demurrers  being  cle  Repleader. 

general,  no  matter  in  what  form  they  6.  Gradle  v,  Hoffman,  105  111.   147; 

may  be  interposed.     Rake  v.  Pope,  7  State  v,  Campbell,  8  Blackf.  (Ind.)  138: 

Ala.  166,  Lock  V,  Furze,  19  C.  B.  N.  S.  96,  115 

1.  Ansley  v.   Piedmont    Bank,    113  E.  C.  L.  96. 

Ala.  467;  Stotesbury  v.  Insurance  Co.,  On  Spedal  Demurrer  such  a  plea  is 

9  Phila.  (Pa.)  210,31  Leg.   Int.  (Pa.)  clearly  bad.    Gradle  v,  Hoffman,  105 

304;    Barber  v.  Summers,   5    Blackf.  111.  147. 

(Ind.)  339.  BrMudusHotAiiigiMd.— Thus  in  debt 

8.  Barrows  v.  Carpenter,  i  Cliff.  (U.  on  bond  where  breaches  are  not  as- 

S.)  308.  signed  in  the  declaration,  the  usual 

ITnnnnoiiBrj  Install  will  not  vitiate  a  course  is  for  the  defendant  to  set  out 

plea,  as  in  setting  out  the  nature  of  the  condition  of  the  bond  on  oyer  and 

duress  pleaded.    Bingham  v.  Sessions,  plead  performance  generally,  and  for 

6  Smed.  &  M.  (Miss.)  13.  the    plaintiff    to    assign    breaches    in 

8.  Cassady   v,   Clarke,   7  Ark.    131;  the  replication.    State  v,  Campbell,  8 

Knoebel  v,  Kircher,  33  111.  308;  Brew-  Blackf.   (Ind.)   138.     See    also    article 

ster  V.  Hobart,  15  Pick.  (Mass.)  306;  Bonds,  vol.  3,  p.  635. 

Quimby  v,  Melvin,  38  N.  H.  265;  Ho-  6.  Morris  Canal,   etc.,   Co.   v.    Van 

boken  v,  Evans,  31  N.  T.  L.  345;  Duval  Vorst,  21  N.  J.  L.  100. 

V,  Malone,  14  Gratt.  (Va.)  34;  Harrison  7.  Safford  v.  Miller,  59  111.  209;  Grills 

V.  Farmers'  Bank,  6  W.  Va.  i.     See  r.  Mannell,  Willes  378. 

also  Howe  v.  Lawrence,  33  N.  J.  L.  99.  S.  Tweedy  v,  Jarvis,  27  Conn.  42; 

Finding  Disregarded. —  Where  a  plea  People  v,  Harding,  53  Mich.  481;  Com- 

set  up   matter  which    was  altogether  mercial  Mfg.  Co.  v,  Conrad.  9  Phila. 

immaterial,  it  was  held  that  a  finding  (Pa.)  24,  29  Leg.  Int.  (Pa.)  308;  Day  v. 

for  the  defendant   upon   issue  joined  Clarke,  i  A.  K.  Marsh.  (Ky.)  521. 

might  be    disregarded.      Harrison    v.  If  a  Case  Is  Set  for  Trial  After  Jndg- 

Farmers'  Bank,  6  W.  Va.  i.  ment  has  been  duly  entered  for  the  de- 

4.  See  Howe  v,  Lawrence,  22  N.  J.  fendant,  the  defendant  ought  not  to 

L.  99.  raise  a  new  issue  by  filing  a  plea,  but 

Plea  Stricken  Out  or  Judgment  Hon  Ob-  should  ask  the  court  to  strike  the  case 

itante.  —  If  a  plea  presents  an  immate-  from  the  list  or  let  the  plaintiff  take 

rial  issue  it  may  be  stricken  out,  or  the  his  own  way  secure  that  it  will  end  in 

court  mav  refuse  to  receive  it,  or  set  nothing.     If,  on  the  contrary,  the  judg* 

aside  the  issue  during  the  trial  or  after  ment  is  invalid  or  the  court  has  been 

verdict,  or,  in  a  proper  case,  render  authorized  to  proceed  notwithstanding 

judgment  non  obstante,    Duval  v.  Ma-  the  judgment,  it  is  useless   to  allege 
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Contradletion  of  Baoord.  —  So  it  is  incompetent  for  a  party  to  plead 
in  contradiction  to  the  record  itself  in  the  same  cause.  The 
record  itself  stands  as  a  perpetual  estoppel  of  such  a  pleading, 
and  the  objection  may  be  taken  by  demurrer  to  the  plea,  or  per- 
haps the  plea  may  be  treated  as  a  nullity.^ 

10.  Ibtter  Which  Should  Come  from  Plaintiff  —  It  is  a  general 
principle  of  pleading  that  matter  which  should  come  more  prop- 
erly from  the  other  side  need  not  be  stated,  and  this  principle  is 
applicable  to  pleas  as  well  as  to  other  pleadings,'  and  a  defendant 
is  not  required  to  negative  a  fact  which  the  plaintiJBF  should  have 
pleaded  affirmatively  in  his  declaration.* 

11.  Plea  to  Damages.  —  A  plea  in  bar  should  not  be  directed  to 
the  damages,  but  should  go  to  the  action.  Mitigation  of  dam- 
ages may  be  shown  under  the  general  issue."* 

12.  Jnstifloation  of  Ibtten  in  Aggravation.  —  A  plea  need  only 
answer  the  pst  of  the  action,  and  if  matters  are  alleged  in  aggra- 
vation as  a  substantive  trespass  they  should  be  replied  to  by  way 
of  new  assignment.* 

18.  Scope  of  Traverse.  —  While  a  special  traverse  of  a  material 
allegation  may  be  a  good  plea,  the  traverse  must  be  as  broad  as 
the  allegation,  else  it  will  be  bad  on  demurrer.* 

that  which  appears  already  and  which  8.  Griswold  v.  National  Ins.  Co.,  3 

must    be    disregarded.     The    plea    is  Cow.  (N.Y.)ii8.   See  also  Stephen's  PL, 

therefore  simply  an  excrescence.    Com-  p.  350,  citing  Bovy's  Case,  i  Vent.  217. 

mercial  Mfg.  Co.  v.  Conrad.  9  Phila.  8.  Lightfoot  v.  Cole,  i  Wis.  38. 

(Pa.)  29.  29  Leg.  Int.  (Pa.)  308.  4,  Grayson  v.  Brooks,  64  Miss.  410; 

Ominion  in  Pleadings.  —  It  is  a  rule  of  Hopple  v,  Higbee,  23  N.  J.  L.  343; 
pleading  that  it  is  unnecessary  to  make  Archer  v.  Archer,  8  Gratt.  (Va.)  539; 
allegations  of  matters  of  fact  of  which  Pope  v.  Davidson,  5  J.  J.  Marsh.  (Ky.) 
the  court  takes  official  notice;  and  as  it  404.  See  also  Joy  v.  Hull,  4  Vt.  455. 
will  take  such  notice  of  all  matters  ap-  Soffioienej  of  Omieral  iMue. —  In  ac- 
parent  on  the  record  of  the  case,  it  will  tions  of  tort  everything  which  may 
take  notice  that  certain  facts  are  properly  be  construed  by  the  jury  in 
omitted  to  be  stated,  as  well  as  that  mitigation  of  damages  may  be  given 
other  facts  are  actually  alleged  in  it.  under  the  general  issue,  for  such  mat- 
Hence,  where  advantage  is  sought  to  ters  cannot  be  pleaded.  Delevan  v. 
be  taken  of  the  omission  of  any  mate-  Bates,  i  Mich.  97;  Sutherland  v,  In- 
rial  averments  in  pleadings,  the  course  galls,  63  Mich.  620;  Osborn  v.  Lovell, 
is  to  rely  on  the  knowledge  of  the  omis-  36  Mich.  250. 

sion  by  the  court,  derived  from  its  in-  A  Plea  in  Confouion  and  Ayoidanoe  does 

spection  of  the  record,  and  not  to  state  not  admit  the  damages.     The  plea  ad- 

as  a  matter  of  fact  that  there  is  such  an  mits  only  the  traversable  facts.     Ran- 

omission.     Perhaps  no  more  striking  del  v.  Chesapeake,  etc..  Canal  Co.,  i 

instance  of  the  practice  in  this  respect  Harr.  (Del.)  234. 

can  be  adduced  than  the  precedents  of  6.  Knapp  v,  Slocomb,  9  Gray  (Mass.) 

pleas  in  abatement  for  the  nonjoinder  73;    Hathaway  v.    Rice,   19    Vt.    102; 

of  co-contractors,  which,  after  alleging  Sterling    v.    Warden,    51   N.    H.    230; 

that  there  were  such  contractors,  did  Kingsbury  v.  Pond,  3  N.  H.  513;  Gels- 

not  aver  that  they  were  not  made  de-  ton  v.  Hoyt,  3  Wheat.  (U.S.)  246;  Dye 

fendants,  but  relied   upon  the  knowl-  v.  Leatherdale,  3  Wils.   20;    Gates  v, 

edge  of  the  court  derived  from  previous  Bayley,  2  Wils.  313;  Taylor  v,  Coc.  3 

parts  of  the  record,  from  which  it  ap-  T.  R.  292,  i  H.  Bl.  555;  Monprivatt  v, 

peared     that    such    was     the     case.  Smith,  2  Campb.  175  and  note. 

Tweedy  v,  Jarvis,  27  Conn.  42.  6.  White  v,  Clayes,  32  III.  328;  Wad- 

1.  People  V,  Shaw,  13  III.  583.  hams  v.  Swan,  109  III.  54. 
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Negative  Pregnant.  —  A  negative  pregnant  is  the  statement  of  a 
negative  following  the  language  of  the  allegation  traversed  and 
implying  or  suggesting  that  a  part  of  the  allegation  traversed  may 
be  true  standing  alone.^ 

14.  Admisuon  by  Failure  to  Deny  —  a.  General  Rule. — 
Whatever  is  not  denied  by  the  plea  is  admitted,  as  it  is  a  general 
rule  of  pleading  that  a  party  confesses  all  such  traversable  allega- 
tions on  the  opposite  side  as  he  does  not  controvert ;  •  but  such 
implied  admission  is  no  broader  than  the  theory  of  the  plaintiff's 
declaration.* 

b.  Exceptions.  —  There  are  exceptions  to  this  rule,  however, 
as  in  the  case  of  a  dilatory  plea,  new  assignment,  or  plea  of 
estoppel.* 

One  Good  Plea  BniBoient.  —  If  any  one  of  several  pleas  is  a  sufficient 

1.  Stephen's    Pleading    (Andrews's  Raymond  v,  Wheeler,  9  Cow.  (N.  Y.) 

ed.).  §  200.  295. 

ninstrations.  —  In  an  Action  of  Waste  If  Ho  Plea  Is  Filed  to  One  Oonnt  and  a 

for  cutting  twenty  trees,  the  defendant  demurrer  is  filed  to  another  count,  the 

ought  to  plead  that  he  did  not  cut  the  count  to  which  no  plea  is  filed  will  be 

said  trees  or  either  of    them,   other-  taken  as   admitted.     Dwight  v,  HoU 

wise  the  traverse  wonld  be  too  large,  brook,  i  Allen  (Mass.)  560. 

I  Chitty  on  Pleadings  (i6th  Am.  cd.)  Demnirer  of  No  Use. —  Under  a  statute 

550,  citing  Robsert  v.   Andrews,  Cro.  providing  that  all  material  allegations 

Eliz.  84;  Cobb  V,  Bryan,  3  B.  &   P.  not  denied  by  the  plea  will  be  taken  to 

348.  be  admitted  or  true,  a  demurrer  to  a 

In  an  Action  upon  a  Policy  of  Insurance  plea  because  it  does  not  admit  nor  deny 

in  which  the  declaration  alleged  a  total  a  material  allegation  is  unnecessary  for 

loss,  the  defendant  pleaded  fraud  only,  any  useful  purpose.    Coffman  v.  Wil- 

and  at  the  trial  abandoned  this  de-  Hams,  4  Heisk.  (Tenn.)  233. 

fense,  but  insisted  it  was  liable  for  the  8.  Extent    of  Admission.  —  Thus    in 

average  loss  only.     It  was  held  that  by  Tappan  v,  Tappan,  36  N.  H.  (09,  three 

not  traversing  the  averment  of  a  total  defendants  were  sued  as  joint  tenants 

loss  the  defendant  admitted  only  a  par-  in  a  writ  of  entry;  two  of  them  pleaded 

tial  loss,  the  court  saying:  "  Under  this  severally    sole    tenure    of    the   whole 

form  of  declaration  the  plaintiff  might  demanded    premises,    and    the    third 

recover  an  average  loss,  and  a  traverse  pleaded   sole   tenure  of  all  but  forty 

of  a  total  loss  would  consequently  have  acres,  and  as  to  the  forty  acres  said 

been  bad  in  substance  for  not  answer-  nothing.     Issue  was  joined   on  all  of 

ing  the  whole  complaint.'*      King  v.  the  pleas  and  found  for  the  defendants. 

Walker,  3  H.  &  C.  209.  It  was  held  that  the  plaintiff  could  not 

In  Avowry  for  Rent  for  a  certain  take  judgment  against  the  third  de- 
amount  a  plea  that  the  said  amount  fendant  for  the  forty  acres,  because  he 
was  not  due  was  held  bad  on  demurrer  had  not  alleged  that  the  said  defendant 
for  not  denying  that  any  part  thereof  alone  disseized  him,  or  was  sole  seized 
was  due.  Cobb  v,  Bryan,  3  B.  &  P.  of  the  forty  acres,  nor  did  the  said  de- 
348.  fendant  by  nil  dicit  admit  that  he  was 

Immaterial  Affirmative.  —  But  if  the  chargeable  alone  for  the  forty  acres,  or 

implied  affirmative   is  immaterial  the  for  any  part  or  any  undivided  share  of 

traverse  is  not  objectionable.    Gould's  them,  but  he  admitted  only  that  jointly 

PI.  (5th  ed.),  c.  6,  g  36.  with  the  other  defendants  he  disseized 

8.  Dana  v,  Bryant,  6  111.   104;  Wil-  the  demandant  of  the  forty  acres  and 

liams  V.    Boyden,   33    111.   App.  478;  was  jointly  seized  with  them,  and  con- 

Coppinger  v.  Armstrong,  8  111.  App.  sented  that  a  joint  judgment  should  be 

210;    Ayers  v.  Spring,   10  Mass.   80;  rendered  against  him  and  the  other 

Dwight  V,  Holbrook,  i  Allen  (Mass.)  defendants  for  the  forty  acres. 

560;  Tappan  v,  Tappan,  36  N.  H.  109;  4.  Dana  v.  Bryant,  6  Ul.  104. 
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answer  to  the  whole  cause  of  action  it  will  be  enough  to  support 
a  judgment  for  the  defendant.* 

c.  Protestation.  —  A  protestation  is  an  inferential  denial  ia 
the  commencement  of  the  plea  of  an  averment  in  the  opposite 
pleading  which  is  not  directly  denied.  Its  use  was  adopted  ta 
counteract  the  effect  of  the  rule  that  a  material  fact  not  denied 
is  admitted  and  saves  to  the  party  protesting  the  right  to  dispute 
the  fact  in  another  action.* 

16.  Statutory  Defense.  —  Where  a  plea  is  interposed  for  the  pur- 
pose of  setting  up  a  defense  provided  by  statute  its  sufficiency 
will  depend  upon  and  be  determined  by  the  terms  of  the  statute, 

1.  Brown  v,  Hamlin*  23  Miss.  392.  this  means  he  is  not  concluded  by  any 

A  Partial  Dafonsa  in  One  Ploa  will  not  of  the   rest  of  the  matter  which  he 

operate  as  an  admission  if  the  whole  has  by  protestation  so  denied,  but  may 

cause  of  action  is  answered  in  another  afterwards  talce  issue  upon  it."     HoU 

plea.      McCormick  Harvesting  Mach.  dipp  v,  Otway,  2  Saund.  103a,  note. 

Co.  V,  Snell,  23  111.  App.  85;  Dana  z/.  A  Protestation  Is  Not  a  Bonlal  of  the 

Bryant,  6  111.  104.  facts  alleged  and  has  no  operation  in 

8.  Stephen's     PI.    (Andrews's  ed.),  the  case  in  which  it  is  made.    Smith 

8  132.  V.  Hall,  8  Me.  352;  Holdipp  v,  Otway, 

Nature  and  Kinds.  —  '*A  protestation  2  Saund.  103^,  note, 

is  defined  to  be  a  saving  to  the  party  A  Protestation  Bhonld  Be  Kade  After 

who  takes  it  from  being  concluded  by  Pleading  to  the  action,  that  is,  follow, 

any  matter  alleged,  or  objected,  against  ing  the  commencement  actio  non^  and 

him  on  the  other  side,  upon  which  he  not  before.    Graysbrook  v.  Fox,  Plowd. 

cannot  take  issue.     Graysbrook  v.  Fox,  276. 

Plowd.  276.     Or,  as  expressed  by  Lord  Where  the  Ime  Is  Vonnd  Against  tli» 

Coke,  it  is  a  safeguard  which  keeps  Party  Protesting,  the  protestation  is  of 

the  party  from  being  concluded  by  the  no  force  except  where  the  matter  passed 

plea  he   is  to  make,  if  the  issue  be  over  could  not  be  denied.     Holdipp  v. 

found  for  him.     Co.  Litt.  124^;    Doc.  Otway,  2  Saund.  103^,  note;  Co.  Litt. 

Plac.  295.      And  it  is  of  two  sorts:  first.  124^,  126a;  i  Tidd's  Pr.  (4th  Am.  ed.) 

when  a  man  pleads  anything  which  he  688. 

dares    not    directly  affirm,  or  cannot  That  Which  Is  the  Oronnd  of  the  Party** 

plead   for    fear  of    making    his    plea  8ait  cannot  be  taken  by  protestation, 

double;  as  if,  in  conveying  to  himself  for  it  may   be  denied  by  answer  and 

by  his  plea  a  title  to  land,  the  defend-  issue  may  be  joined  upon  it.     Holdip(> 

ant  ought  to  plead  divers  descents  from  v,  Otway,  2  Saund.  103^,  note;  Grays- 

several  persons,  but  dares  not  affirm  brook  v.  Fox,  Plowd.  276. 

that  they  were  all  seized  at  the  time  of  The  Protestation  Mnst  Not  Be  Bnperfln* 

their  death;  or,  although  he  could  do  ons,  and  if  the  second  protestation  in- 

so,  it  would  make  his  plea  double  to  eludes  matter  which  is  embraced  in  the 

allefie  two  descents,  when  one  descent  first  it  is  subject  to  this  objection,  as 

would  be  a  sufficient  bar;  then  the  de-  where  the   first  protestation  was  that 

fendant  ought  to  plead  and  allege  the  '*  the  said  Thomas  Kene  did  not  make 

matter,  interlacing  the  word  *  protest-  any  testament,'*  and  the  second  was 

ing,*  thus,  *  protesting  that  such  a  one  that  **  he  did  not  constitute  the  plaintiff 

died  seized,'  etc.,  and  this  the  adverse  his  executor,**  because  if  he  made  no 

party  cannot  traverse.     The  other  sort  testament    he  did   not  make    an    ex- 

of  protestation  is  when  a  person  is  to  ecutor.      Graysbrook  v.   Fox,   Plowd. 

answer  two  matters,  and  yet  by  law  he  276. 

can  only  plead  to  one  of  them,  then  in  The  Hilary  Bnles,  4  Wm.  IV.,  declare 

the  beginning  of  his  plea  he  may  say  that  "  no  protestation  shall  hereafter  be 

*  protesting,'    or   '  not  acknowledging  made  in  any  pleading,  but  either  party 

such  part '  of  the  matter  to  be  true,  and  shall  be  entitled  to  the  same  advanuge 

adds,  *  but  for  plea  in  this  behalf,'  etc.,  in  that  or  other  actions  as  if  a  protesta- 

and  so  take  issue,  or  traverse,  or  plead  tion   had   been   made.*'     i  Chitty  on 

to  the  other  part  of  the  matter;  and  by  Pleadings  585. 
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and  it  is  held  that  if  such  a  plea  substantially  adopts  the  language 
of  the  statute  it  will  be  good. ' 

7.  Double  PLSADnre  —  1.  The  Bight  to  File.  —  At  common  law 
the  defendant  was  not  permitted  to  plead  more  than  one  plea.* 
The  right  to  plead  several  pleas  or  several  matters  to  the  same 
declaration  is  derived  entirely  from  statute.* 

eutnto  of  Aabo.  —  Under  the  common-law  rule  it  was  sometimes 
found  difficult  to  comprise  the  merits  of  a  defense  in  a  single  plea, 
and  the  statute  of  Anne  *  permitted  a  party,  with  leave  of  court, 
to  plead  as  many  matters  as  might  be  necessary  to  his  defense.* 
This  statute  has  been  followed  in  the  United  States  in  the 
absence  of  other  provisions  upon  the  subject.* 

The  Extent  of  the  Bight  to  plead  double  is  controlled  by  the  statute. 
And  it  is  an  absolute  right  under  some  statutes,  no  matter  what 
the  nature  of  the  pleadings  may  be,  and  leave  of  court  is  not  a 
prerequisite,^  while  under  others  the  court,  it  seems,  may  restrict 
the  pleas  to  such  as  do  not  contradict  each  other,  reauiring  that 
when  double  pleas  are  filed  they  shall  be  consistent,*  and  leave 
is  necessary  as  under  the  statute  of  Anne,  though  it  is  granted 
as  of  course  if  the  pleas  are  consistent,  when   consistency   is 

1.  McAllister  v,   Ely.    i8    111.    250;  for  his  defense,  said:  **  The  statute  of 

Payne  v.  Webster,  19  III.  105.  4  &  5  Anne,  c.  16,  allows  the  defendant 

8.  Gully  V,  Exeter,  5  Bing.  45,  15  E.  to  plead  several  matters  only  with  the 

C.  L.  362;    State  v.  Roe,  26  N.  J.  L.  leave  of  the  court     The  English  stat- 

215;  Chapman  v,  Sloan,  2  N.  H.  464.  ute  gives  the  court  a  controlling  power 

8.  State  V,  Roe,  26  N.  J.  L.  215.  over  the  admission  of  the  plea;    the 

Proceeding  Must  Ck>me  within  SUtate.  statute  of  Virginia  gives  the  court  no- 

—  The  statute  permitting  several  pleas  such  power.    ♦    »    ♦    The  defendant 

with  leave  of  court  has  been  held  not  in  England  is,  when  he  first  pleads,  in 

to  apply  to  informations  in  the  nature  the  same  situation  as  to  a  double  plea 

of  quo  warranto,  such  a  proceeding  not  as  the  defendant  in  Virginia  is  after 

being  an  action  in  the  sense  of  that  his  right  to  plead  depends  on  the  favor 

term  as  used  in  the  statute.    State  v.  of  the  court" 

Roe,  26  N.  T.  L.  215,  following  the  con-        After  Regular  Order  of  Pleading.  — So- 

struction  of  the  statute  of  Anne  in  Rex  where  a  defendant  has  availed  himself 

V,   Leigh,  4   Burr.   2143,   and   Rex   v,  of  his  right  to  plead  he  must  obtain 

Grimes.  4  Burr.  2147.  leave  to  file  other  pleas.      Bemis  v, 

4.  4  &  5  Anne,  c.  16,  §§4,  5.  Homer,   145   111.  571;    Lincoln  v,  Mc- 

6.  Gully  :'.  Exeter,  5  Bing.  45,  15  E.  Laughlin,  74  111.  11 ;  Millikin  v,  Jones, 

C.  L.  362.  77  111.  372;  Hallberg  v,  Brosseau,  64. 

6.  Chapman  r.  Sloan,  2  N.  H.  464.  III.  App.  520;  Fisher  v,  Greene,  95  111. 

7.  Popev.  Welsh,  18  Ala.  632;  Ansley  94;  Dow  v,  Blake,  148  111.  88*  Ander- 
V.  Piedmont  Bank,  113  Ala.  467;  son  Transfer  Co.  t/.  Fuller,  73  111.  App. 
Lincoln  v.  Wilamowicz,  7  Ark.  378;  48,  affirmed  174  111.  221.  But  if  there 
Pickering  v,  Pickering,  19  N.  H.  391,  is  no  unreasonable  delay  in  asking 
under  a  statute  subsequent  to  the  de-  leave  the  court  cannot  refuse  to  grant 
cision  in  Chapman  v,  Sloan,  2  N.  H.  it.  Bemis  v.  Homer,  145  111.  571; 
464,  supra.  See  also  article  Answers  Misch  v,  McAlpine,  78  111.  507.  See 
IN  Code  Pleading,  vol.  i,  p.  852.  also  article  Time  to  Plead. 

Oonstrnotion     of    Btatate  —  Time     to  S.  Richardson  v,  Whitfield,  2  McCord 

Plead.  — In  Furniss  s.  Ellis,  2  Brock.  L.  (S.  Car.)  148. 

(U.  S.)  14,  Marshall.  C.  J.,  in  constru-  When  Motion   Hade.  —  A  motion  to 

ing  a  statute  of   Virginia^  which  gave  plead  double  cannot  be  made  in  a  court, 

the  defendant  a  right  to  plead  as  many  having    only    appellate     jurisdiction., 

matters  as  he  conceived  to  be  necessary  Fraser  v,  M*Leod,  2  Bay  (S.  Car.)  407. 

669  Volume  XVI. 


Doable  Pleading.  PLEAS  A  T  LA  W.  Ck^nsiften^. 

required,  or  if  they  are  proper  in  other  respects.* 

2.  Consistency.  —  In  some  courts,  especially  in  early  cases,  leave 
to  file  double  pleas  was  refused  when  the  pleas  were  inconsistent.* 
But  not  only  are  the  books  full  of  double  pleas  which  cannot  be 
reconciled  with  each  other,*  but  it  is  said  that  if  the  opinion 
formerly  entertained,  that  mere  inconsistency  between  two  pleas 
is  a  decisive  objection  to  their  being  pleaded  together,  should 
prevail,  the  statute  would  in  a  great  measure  be  practically 
repealed,*  and  according  to  the  modem  practice  and  authorities 
mere  inconsistency  in  pleas  is  not  a  good  reason  why  they  may 
not   be  pleaded   together,*   at   least  where  the  one  does  not 

1.  Richardson  v,  Whitfield,  2  McCord  asked,  but  the  court  will  strike  out  all 

L.  (S.  Car.)  148;  Miller  v.  Fisk«  i  Mc-  such  pleas  as  it  would  not  have  granted 

Cord  L.  (S.  Car.)  50;  Pickens  v.  Shackel-  leave  to  plead  if  leave  had  been  applied 

ford.  2  Brev.  (S.   Car.)  96;    Parks    v,  for.     Parks  v.  McClellan.  44  N.  J.  L. 

McClellan,  44N.  J.  L.  554;  State  V.  Roe,  554;  Copperthwait  v,  Dummer,  18  N. 

26  N.  J.   L.   215;  Chapman  v.  Sloan,  J.  L.  258. 

2  N.  H.  464;  Slocomb  v.  Powers,  10  R.  8.  See  Anderson  v,  Anderson,  2  W. 

I.  255.  Bl.  1157:   Peters  v,  Ulmer,  74  Pa.  St. 

Answer   Instead   of   Plea.  —  Under  a  403;  Chapman  t/.  Sloan,  2  N.  H.  466. 

statutory  system    substituting  an   an-  In  Anderson  v,  Anderson,  2  W.  Bl. 

swer  for  a  plea  it  was  held  that  differ-  1157,  a  defendant  was  not  allowed  to 

ent  and  consistent  defenses  might  be  plead  ne  unques  seisie  que  dower  and  ne 

made  in  the  same  answer  to  the  same  ungues    accouple,   one  of    the    reasons 

extent  as  double  pleas  could  have  been  bemg  that  the  pleas  were  inconsistent, 

filed    before.       Montague    v,   Boston,  But  in   Robins  v,  Crutchley,  2  Wils. 

etc.,  Iron  Works,  97  Mass.  502;  Pay-  118,  these  pleas  had  been  pleaded  to- 

son  V.  Macomber,  3  Allen  (Mass.)  69.  gether,  and  Nares,  J.,  in  Anderson  v. 

Leave  May  Be  Ctaraiited  at  Any  Time  Anderson,  supra^  gave  no  opinion,  out 

where  it  does  not  operate  as  a  surprise  of    deference   to   the  precedent  estab- 

lo  the  adverse  party.     Van  Holten  v,  lished  by  this  case. 

Lewis,  I  McCord  L.  (S.  Car.)  12;  Stew-  Beleate  and  General  iMoe.  —  A  plea  of 

art  V.  McCully,  5  Rich.  L.  (S.  Car.)  80,  a  release  of  the  trespass  complained  of 

holding  that  leave  may  be  granted  at  a  in  an  action  of  trespass  has  been  held 

subsequent  term  so  as  to  protect  pleas  lo  be  improper  with  the  general  issue 

already  filed  without  leave  from  objec-  in  such  a  case,  because  it  contains  a 

tion  on  that  ground.  virtual   if   not   an   explicit    admission 

Plea    Showing  Leave  Granted.  —  The  that  the  defendant  was  guilty  of  the 

omission  to  state  that  the  plea  is  filed  trespass.     But  a  general  release  may 

with  leave  has  been  held  to  be  at  most  be  so  pleaded,  because  it  contains  no 

a  mere  matter  of  form  which  must  be  such  admission.     Prinnel   v,   Preston, 

specifically  pointed  out  on  special  de-  Barnes  351;    Steele  v.  Pindar,  Barnes 

murrer.     Ryley  v.  Parkhurst,  i  Wils.  347,   cited  in   Alderman   v,   French,    i 

219.  Pick.  (Mass.)  6. 

"'According  to  Form  of  the  Statute.'*  —  8.  Granite  State  Bank  v,  Otis,  53  Mc. 

When    pleas  severally  commence   by  133. 

stating  that  they  are  pleaded  by  leave  4.  Granite  State  Bank  v,  Otis,  53  Me. 

of  the  court,  it  is  unnecessary  to  add  133;  Chapman  v.  Sloan,  2  N.  H.  466; 

**  according  to  the  form  of  the  statute  Com.  v.  Myers,  i  Va.  Cas.  188;  Peters 

in   such   case   made    and    provided."  v,   Ulmer,   74  Pa.   St.   402.     See  also 

Conover  v.  Tindall,  20  N.  J.  L   513.  article  Notice  or  Brief  Statement  of 

Leave  Not   Aiked  in    Faet.  —  Where  Defense,  vol.  14,  p.  1074. 

the  pleader  is  permitted  to  plead  by  6.  Union  Bank  r.  Ridgely,  i  Har.  & 

leave  of  court  as  many  several  matters  G.  (Md.)  324;  Mott  v.  Burnett,  2  E.  D. 

as  he  may  think  necessary  for  his  de-  Smith  (N.  Y.)  52;  Langford  v,  Frey,  8 

fense,  he  ought  to  state  that  the  ad-  Humph.  (Tenn.)  444;  Wilson  v.  Ames, 

ditional  pleas  are  pleaded  by  leave  of  5  Taunt.  340,  i  E.  C.  L.  127;  Wilkin- 

the  court.    Such  leave  is  never  in  fact  son  v.  Small,  3  Dowl.  P.  C.  564;  Merry 
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expressly  deny  what  the  other  expressly  admits.^ 

Each  Plea  Stands  npon  Its  Own  Ground  and  is  not  affected  by  any  other 

plea,  and  the  admissions  made  in  one  plea  cannot  be  used  as  a 
cause  of  demurrer  to  or  as  evidence  to  destroy  another.* 

3.  Discretion  in  Permitting  the  Filing.  —  In  blowing  or  disallow- 
ing the  filing  of  such  pleas  the  court  is  controlled  by  the  con- 

V,  Gay,  3  Pick.  (Mass.)  388,  wherein  action.  Union  Bank  v.  Ridgely,  i 
Parker,  C.  J.,  said  that  the  courts  were  Har.  &  G.  (Md.)  324;  Williams  v.  Har- 
less  concerned  to  ascertain  the  pre-  ris,  2  How.  (Miss.)  634;  Chew  z/.  Close, 
ponderance  of  authority  in  the  English  9  Phila.  (Pa.)  211,31  Leg.  Int.  (Pa.) 
books  than  to  adopt  the  most  reason-  204;  Macleilan  v.  Howard.  4  T.  R.  194; 
able  and  beneficial  rule  for  their  own  Dowgall  v.  Bowman,  3  Wils.  145;  Jen- 
guidance;  that  the  practice  of  the  court  kins  v,  Edwards,  5  T.  R.  97;  Orgill  v, 
in  Massachusetts  in  regard  to  granting  Kemshead,  4  Taunt.  459;  Shorn  beck 
leave  to  plead  double  more  resembled  v,  De  La  Cour,  10  East  326. 
that  of  the  King's  Bench  than  that  of  Reason  /or  Rule,  —  In  Peters  v. 
the  Common  Pleas;  and  that  in  all  Ulmer,  74  Pa.  St.  402,  it  was  held  chat 
courts  less  strictness  now  prevailed  the  discretion  vested  in  the  court  by  the 
than  formerly.  statute  of    Anne  existed    only    when 

1.  niustratioiui.  —  Non     Est    Factum  there  was  reason  to  refuse  permission 

may  be  joined  with  the  plea  of  pay-  to  plead  double,  and  did  not  apply  to 

ment.     Merry  v.  Gay,  3  Pick.  (Mass.)  the  general  issue  and  justification  in 

388.  slander;    and   the   action   of   the  trial 

Non  Est  Factum^  Usury^  Duress^  and  court  in  refusing  to  allow  the  plaintiff 

Payment    may    be    pleaded    together,  to  plead  not  guilty,  as  well  as  justifica- 

Granite  State  Bank  v,  Otis,  53  Me.  133.  tion,  was  held  to  be  reversible  error, 

Non  Est  Factum  and  Accord  and  Sat-  the  court  saying  that  the  only  excep- 

ijr/ar/»<;M  are  held  not  to  be  incompatible  tion  which  appeared  to  be  recognized 

and  may  be   pleaded  together.     Acci-  to  the  modern  rule  that  leave  should 

dent  Ins.   Co.   of    North   America   v,  be  granted    to  file    inconsistent  pleas 

Baker,  34  W.  Va.  668.  was    the    general    issue    and    tender. 

Non  Est  Factum  and  Nul  Tiel  Record  for   which   exception    there  was  good 

may  be  pleaded  together.     Brown  v,  reason,  because  in  such  a  case  if  a  ver- 

Bickle,  7  Ark.  410.  diet  were  found  for  the  defendant  on 

Non  Est  Factum  and  Nil  Debet  are  not  the  general  issue  it  would  appear  upon 

inconsistent.   Grand  Chute  r.  Winegar,  the    record     that    nothing    was    due, 

15  Wall.  (U.  S.)  355.  although  the  defendant  had  admitted 

Nil  Debet  and  the  Statute  of  Limita-  on  the  record  by  pleading  the  tender 

tions  may  be  pleaded  together.     U.  S.  that  something  was  due. 

Bank  v,  Donnally,  8  Pet.  (U.  S.)  361.  The  Test  Where  Inoonsisteney  Is  an  Ob- 

Non  Demisit  and  No  Rent  in  Arrear .  jeotion. —  In    Chapman  v^  Sloan,  2  N. 

—  A  plea  of  non  demisit  and  no  rent  H.  466,  it  was  said  that  probably  no 

in   arrear  may  be   pleaded    together,  single  test  is  so  accurate  as  that  two 

Van  Holten  v,  Lewis,  1  McCord  L.  (S.  pleas  are  inadmissible  in  the  same  ac- 

Car.)  12.  tion  if  one  expressly  admits  what  the 

"^Want  of  Consideration^**   and   that  other  denies;  but  that  should  they  be 

"  the  note  sued  on  was  not  the  note  of  deemed    inadmissible   when   one    im- 

the  alleged  maker  thereof,"    furnish  pliedly  admits  what  the  other  denies, 

distinct  and  independent  defenses,  and  almost  every  case  of  double  pleading 

are  not  so  inconsistent  as  to  preclude  would  be  denied.     See  also  Com.  v. 

their  being  interposed  together  in  the  Myers,    i    Va.    Cas.    188;     Peters    v, 

same  suit.     Barnes  v,   Scott,  29  Fla.  Ulmer,  74  Pa.  St.  402. 

285.  8.  See  supra^  IV.  2.  b.  Each  of  Sev- 

General  Iisne  and  Tender.  —  The  only  eral  Pleas  Must  Stand  Alone. 
pleas  now  disallowed  -  on  the  ground  of  Motion  to  Strike  Out  or  Compel  Elec- 
inconsistency  are  the  general  issue  and  tion.  —  The  remedy  is  to  have  the  in- 
tender,  and  the  reason  is  that  one  goes  consistent  plea  stricken  out  or  to  compel 
to  deny  the  existence  of  any  cause  an  election.  Noonan  v,  Bradley,  9 
while  the  other  admits  some  cause  of    Wall.  (U.  S.)  394. 
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sideration  whether  such  pleas  will  hinder,  delay,  or  embarrass  a 
fair  trial,  and  may  confine  the  defendant  to  such  as  are  deemed 
essential  to  the  justice  of  the  case.^ 

Filing  Additional  Float.  —  And  the  court  will  exercise  the  same 
discretion  where  a  defendant  asks  leave  to  file  additional  pleas 
after  he  has  availed  himself  of  his  opportunity  to  plead,  though 
the  pleas  might  have  been  filed  as  his  right  in  the  first  instance.* 

Float  of  like  Import.  —  The  court  will  not  receive  two  pleas  of  a 
like  import  if  objected  to,  because  both  are  unnecessary  and 
occasion  useless  trouble  in  replying  to  them,'  of  which  class  of 
pleas  the  general  issue  and  a  special  plea  tantamount  thereto  are 
instanced.* 

1.  Parks  V,  McClellan,  44  NT.  J.  L.  affidavit  that  they  wero   necessary  to 

554;  Chapman  v,  Sloan,  2  N.  H.  466;  the  justice  of  the  case. 

Slocomb  V.  Powers,  10  R.  I.  355;  Gully  8.  Hallberg  v,  Brosseau,  64  111.  App. 

V,  Exeter,  5  Bin^;:.  45,  15  E.  C.  L.  362.  522  [citing  Bemis  v.   Homer,   145  111. 

Yozatioiii  Floas.  — A  defendant  will  567];  Dow  v.  Blake,  148  111.  76. 

not  be  allowed  to  plead  several  mat-  Eoviow  of  Disorotion.  —  Leave  to  file 

ters  where  the  defense  is  vexatious  and  additional  pleas  is  discretionary  with 

some  of  the  pleas  are  technical.     Cool-  the  court,   and  its  action  in  refusing 

ing  V,  Great  Northern  R.  Co.,  15  Q.  B.  such  leave  will  not  be  reviewed  unless 

486,  6q  E.  C.  L.  486,  14  Jur.  875.  there  is  a  gross  abuse  of  the  discretion. 

And  a  statute  permitting  a  defend-  Gormley   v,    Bunyan,   138   U.   S.  623; 

ant  to  plead  as  many  defenses  as  he  Bequette  v,  Lasselle,  5  Blackf.  (Ind.) 

thinks  proper  is  held  not  to  deprive  the  443.     See  article  Time  to  Plead. 

court  of  its  common-law  power  to  pre-  8.  Prewett  v,  Vaughn,  21  Ark.  417; 

ventanabuseof  such  privilege.   Wood-  Martin  v.  Woods,  6  Mass.  6;  Sevey  9. 

rufiT  t/.  Brice,  i8Wend.  (N.  Y.)  512.  Blacklin,   2   Mass.   543;    Chapman   v. 

Although  pleas  may  be  consistent,  Sloan,  2  N.  H.  464;  Thayer  v.  Rogers, 

the  court  may  rescind  a  rule  to  plead  i  Johns.  Cas.  (N.  Y.)  152;  Governor  r. 

double  if  improper  use  has  been  made  Lagow,  43  111.  134. 

of  the  leave  for  the  purpose  of  delay  The  Btatuto   Fonnitting   a  Dofandant 

and  of  throwing  difficulties  in  the  plain-  to  Sot  Vp  as  Ka&j  Dofonsos  as  Ho  Thinks 

tiff's  way.    Chitty  v,  Hume,  13  East  Fropor  is  held  to  be  for  the  purpose  of 

255;   Gully  V,  Exeter,  5  Bing.  42,  15  relieving  against  the  hardship  of  re- 

E.  C.  L.  360.  stricting  a  defendant   having  several 

Leavo    Granted   as    of   Ck^vrso.  —  The  matters  of  defense  of  such  a  nature 

leave    to    plead    double    is    generally  that  proof  of  them  cannot  be  previously 

granted  with  very  little  consideration,  ascertained  with  certainty.     Games  v, 

undoubtedly  because  it  is  known  that  Duncan,  Col.  Cas.  (NT.  Y.)  35;  Chap- 

the  order  cannot  have  any  important  man  v,  Sloan,  2  N.   H.  464;  Currie  r. 

influence  on  the  cause.     In  the  King's  Almond,  5  Bing.  N.  Cas.  224,  35  E.  C. 

Bench  the  motion  for  this  purpose  is  L.  96. 

considered  as  a  motion  of  course,  and  To  Froront  tho  Abuo  of  tho  Frivilogo 

when  the  license  is  abused  the  plaintiff  of  double  pleading    restrictions  were 

moves  to  discharge  the  rule;  and  in  imposed  in  England  by  Reg.  5  of  Reg. 

the  Common   Pleas  the  authority   in  Gen.    Hil.   Term,   4  Wm.  IV.,   which 

case  of  these  applications  is  exercised  prohibited  more  than  one  plea  stating 

onl^  to    prevent    oppression    on    the  the  same    subject-matter    of    defense 

plaintiff  from  the  expense  and  delay  to  varying  only  in  statement.     Inconsist- 

which  he  would  be  subjected  in  reply-  ent    pleas    might,    however,    still    be 

ing  to  several  pleas  when  one  or  more  pleaded  under  these  rules  if  they  sup- 

of    them    is    manifestly   unnecessary,  ported  grounds  of  defense  that  were 

Jackson  v.  Stetson,  15  Mass.  54.  substantially   different.       i  Chitty  on 

Affidavit  for    Inoonidstont   Floa.  —  In  Pleadings  (i6th  Am.  ed.)  590;  Trieb- 

Pleading  Several  Matters,  3  Bing.  635,  nerr  v,  Duer,  i  Bing.  N.  Cas.  266,  27 

the  court  gave  out  that  thereafter  the  E.  C.  L.  383. 

filing  of  inconsistent  pleas  would  not  4.  Chapman  v,  Sloan,  2  N.  H.  464; 

be  allowed  without  an  accompanying  Baltimore,  etc.,  R.  Co.  v,  Whittington, 
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FliM  Txiabto  la  Biftrtiit  Tiibuali.  —  Two  pleas  which  must  be  tried 

by  different  tribunals  will  not  be  received.* 

Diilinroiit  IitiiM  la  teme  Oonrt.  —  But  it  b  also  held  that  the  reason 
for  the  rule  that  two  pleas  which  must  be  tried  by  different 

30    Grate.     (Va.)    805;    Hammond  cr.  given   in  evidence  under  some  other 

Teague»  6  Bing.  ioq,   19  E.  C.  L.  54;  plea  interposed,   the  proper  mode  of 

Shaw  V.  Everett,  1  B.  &  P.  222.    See  raising  the  objection  is  to  apply  to  the 

supra^  II.  2.  g.  Special  Plea  Amounting  court  to   compel   him    to    elect   upon 

to  General  Issue,  which  plea  he  will  rely  and  strike  out 

SpeeialPloaAmoimtiBgtoOeiMral  liiiie  the  other,  and  not  to  demur.    Davis 

Hot  Permittod.  —  It  has  been  held  that  v,  Calvert,  17  Ark.  89,  citing  Lincoln  v. 

a   statute    allowing    double   pleading  Wilamowicz,  7  Ark.  378,  and  Lawson  v, 

means  legal  pleas,  and  must  not  be  in-  State,  10  Ark.  28. 

terpreted  so  as  to  extend  the  license  be-  1.  Chapman  v.  Sloan,  2  N.   H.  464; 

yond  the  rules  of  strict  legal  pleading;  Riley  v,  Riley,  20  N.  J.  L.  114;  Ander- 

and  under  this  construction  a  special  son  v.  Anderson,  2  W.  Bl.  1157;  Hillier 

plea   which    amounts  to  the  general  v,  Fletcher,  2  W.  Bl.  1207. 

issue   may  be  rejected    as    frivolous.  Biffnrent  Modes  of   Trial  —  Hul    Tiel 

Moore  v,  McKie,  5  Smed.  &  M.  (Miss.)  Baoord  and  Other  Pleas —  Payment,  —  In 

238.  Witherwax  v,  Averill,  6  Cow.  (N.  Y.) 

Ploa  and  Demurror.  —  The  right  to  589,  it  was  held  that  a  plea  of  nul  tiel 
plead  several  matters  of  fact  or  law  record  to  a  declaration  on  a  judgment 
does  not  mean  the  right  to  plead  and  in  a  justice's  court  was  triable  by  a 
demur  at  the  same  time,  but  the  de-  jury  and  might  therefore  be  joined 
fendant  will  be  held  to  the  order  of  with  a  plea  of  payment,  the  court  say- 
pleading  matters  of  fact  and  law.  ing  that  the  ground  upon  which  a  de- 
Lincoln  V.  Wilamowicz,  7  Ark.  378.  fendant  is  compelled  to  elect  between 

General  Issno  aad  Spooial   Plea.  —  In  a  plea  of  nul  tiel  record  and   other 

Virginia^     under    the  code    provision  pleas    is  that  their  mode  of  trial   is 

allowing  the  defendant  to  file  as  many  different,    one    being    by    record  and 

pleas  as  he  wishes,  it  is  held  that  there  others  by  jury. 

IS  no  absolute  right  to  file  with  the  gen-  Discharge  in  Insolvency,  —  In  Trotter 

eral  issue  a  special  plea  which  amounts  v.  Mills,  6  Wend.  (N.  Y.)  512,  nul  tiel 

to  the  general  issue.    Virginia  F.  &  M.  record  and  a  discharge  in  insolvency 

Ins.  Co.  V.  Buck,  88  Va.  517;  Campbell  were  permitted  to  be  pleaded  together, 

V,  Angus,  91  Va.  438.    See  also  Davis  upon  the  ground,  it  seems,  that  both 

•r.  Calvert,  17  Ark.  85.  present  issues  of  fact  to  be  tried  by  a 

But  it  is  also  held  in  Alabama  that  jury, 
under  such  a  statute  it  is  no  objection  Notice  of  Special  Matter.  —  In  Bar- 
to  the  special  plea  filed  with  a  general  heydt  v.  Haverly,  i  Wend.  (N.  Y.)  70, 
issue  that  the  former  sets  up  matter  it  was  held  that  notice  of  special  matter 
which  may  be  shown  under  the  latter,  cannot  be  given  under  a  plea  of  nul  tiel 
Hopkinson  v,  Shelton,  37  Ala.  307;  r^r^v*/,  because  the  plea  did  not  present 
Dunham  v,  Ridgel..2  Stew.  &  P.  (Ala.)  an  issue  to  be  tried  by  a  jury.  Ray- 
403.  But  in  Stephenson  r.  Wright,  in  mond  v.  Smith,  13  Johns.  (N.  Y.)  329. 
Ala.  579,  it  was  held  that  a  demurrer  See  also  Card  v,  Sargeant,  15  Vt.  393, 
to  a  special  plea  was  properly  sustained  where  the  same  point  was  decided,  but 
when  the  said  plea  defectively  pleaded  another  plea  was  filed  setting  up  the 
special  matter  and  combined  in  its  same  facts  which  were  noticed  with  the 
averments  the  elements  of  the  general  plea  of  nul  tiel  record^  which  facts,  how- 
issue  which  was  also  filed,  the  defend-  ever,  were  tried  by  the  trial  court, 
ant  having  the  benefit  of  his  defense  No  Other  Pleas  Permissible,  —  In 
under  the  latter.  Carnes  v,  Duncan,  Col.  Cas.  (N.  Y.)  35, 

Motion  to  Oompel  Election.  —  It    has  it  was  held  that  nul  tiel  record  could 

been   held   that  the  defendant  has  a  not  be  joined  with  other  pleas,  because 

right  to  plead  as  many  several  matters  nul  tUl   record   being    a    matter    the 

as  he  may  think  necessary  for  his  de-  knowledge  of  the  proof  of  which  the 

fense,  and  that  even  if  a  special  plea  defendant  might    reduce    to  absolute 

amounts  10  no  more  than  the  general  certainty,  it  was  not  within  the  reason 

issue,  or  sets  up  matter  which  may  be  of  the  statute  enabling  defendants  to 
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tribunals  will  not  be  received  rests  upon  the  inconvenience  of 
settling  different  issues  in  distinct  courts,  and  that  it  does  not 
apply  to  the  trial  of  different  issues  by  different  persons  in  the 
same  court.* 

71  PLBA8  TO  D18TIHOT  PABT8  OF  Deolabation  —  1.  In  General. 
—  A  defendant  may  plead  several  matters  to  different  parts  of 
the  declaration.* 

2.  Plea  to  Part  of  Canse  or  Connt.  —  If  the  cause  of  action  is 
divisible,  or  one  count  in  the  declaration  is  severable  so  that  a 
part  thereof  can  be  the  basis  of  a  recovery,  a  plea  may  be  confined 
to  that  part.*  And  in  such  a  case  it  is  held  that  the  plaintiff 
cannot  demur  because  the  residue  of  the  count  or  declaration  is 
unanswered,  but  that  he  should  first  take  a  judgment  for  such 
residue  by  nil  dicit.^ 

There  Ii  Some  Conflict  and  Confusion  in  the  decisions  upon  this  ques- 

plead  several  pleas,  for  that  the  sole  4.  Deshler  r.    Hodges,    3   Ala.  509; 

intent  of   the   statute   was    to   relieve  Hunt  v.  Mansur,  5  Blackl.  (Ind.)  214; 

against  the  hardship  of  restricting  a  Gearhardt  v.  Olmstead,  7  Dana  (Ky.) 

defendant   having  several   matters   of  441;    Dwight    v,    Holbrook»    i    Allen 

just  defense  —  all  of  them,  however,  of  (Mass.)   560;     Williams    v.    Harris,    2 

such  a  nature  that  the  proof  of  them  How.  (Miss.)  627;    Hogan  v,  Ross.  13 

cannot  previously  be  positively  ascer-  How.  (U.  S.)  173;    Weeks  v.  Peach,  i 

tained — to  rest  his  cause   on   one   of  Salk.  179;    Market  z/.  Johnson,  i  Salk. 

them   only.      See    also    Le    Conte    v,  180;    Manchester  v.  Vale,  i  Saund.  28, 

Pendleton,    i  Johns.  Cas.  (N.  Y.)  104;  note  2;  Vincent  z/.  Beston,  i  Ld.  Raym. 

Riley  v,  Riley,  20  N.  J.  L.  114.  716;    Tippet  v.   May,  i   B.  &  P.  411; 

1.  Shafer  v,  Stonebraker,  4  Gill  &  J.  Herlakenden*s  Case,  4  Coke  62;  Ever- 
(Md.)  354.  ard  v,  Paterson,  6  Taunt.  645,  i  E.  C. 

Nnl  Tiel  Becord  and  Other  Pleas.  —  It  L.   502;    Wilcox  v,  Newman,    i   Chit« 

is  therefore  held  tha.tnu/He/  record  SLtid  Rep.  132, 18  E.  C.  L.  49;  Wood  v,  Farr, 

payment    may    be    pleaded    together.  5  Bing.  N.  Cas.  248,  35   E.   C.   L.  107; 

Chapman  v.  Sloan,  2  N.  H.  464.  Woodward  v,  Robinson,  1  Stra,  302. 

2.  I   Tidd's   Pr.  (4th  Am.  ed.)  654;        Tender.  —  Where  the   defendant  ad- 
Stephen's  PI.  (Andrews's  ed.),  §  155.  mils  a  portion  of  the  sum  sued  for  to 

Plea  and  Demurrer  to  Separate  Oonntf.  be  due  it  is  not  necessary  to  make  a 

—  A  defendant  may  plead  to  one  count  formal  tender  of  the  amount,  but  the 
and  demur  to  another.     Patterson  z/.  plaintiff   may  take   judgment   for  the 
Wilkinson,    55    Me.    42.     See    article  sum  admitted  by  nil  dicit,     Williams 
Demurrers    at    Common    Law    and  v,  Harris,  2  How.  (Miss.)  627. 
UNDER  THE  CoDES,  vol.  6,  p.  2Q2.  In   U.  S.  V.  Dashiel,  4  Wall.  (U.  S.) 

8.  Cross  V,  Watson,  6  Blackf.  (Ind.)  182,  which  was  an  action  on  the  official 

130:    Culbertson  v,  Stanley,  6  Blackf.  bond  of  a   paymaster  in   the    United 

(Ind.)  67;  Gearhartz/.  Olmstead,  7  Dana  States  army,  a  plea  set  up  that  a  part 

(Ky.)  441;    Flemming  v,   Hoboken,  40  of  the  money  sued  for  was  stolen  from 

N.  J.  L.  270;    Harwood  v,  Tompkins,  the  defendant  and  insisted  that  he  was 

24  N.  J.  L.  425;  Citizens   Bank  v.  Wie-  liable  only  for  the  remainder.     Nelson, 

gand,  II  Phila.  (Pa.)  326,  33  Leg.  Int.  J.,    in    delivering    the    opinion    said: 

(Pa.)  100;    Carpenter  v,  Briggs,  15  Vt.  '*  This  plea  in  answer  is  but  a  notice  of 

40;  Clarkson  v.  Lawson,  6  Bing.  587,  special    matter   by   way  of  set-off,  or 

19  E.  C.  L.  169;  McGregor  v.  Gregory,  abatement    of    the    amount    claimed 

II  M.  &  W.  287.  against  the  defendants.     It  went  only 

Judgment  by  Default  and  General  Imuo.  to  part  of  the  cause  of  action.     To  have 

—  A  party  may  suffer  judgment  by  de-  constituted  it  a  plea  in  bar  of  the  action 
fault  on  a  part  of  a  count  and  plead  the  the  amount  beyond  the  sum  lost  should 
general  issue  to  the  remainder.  Car-  have  been  tendered  and  brought  into 
penier  v.  Briggs,  15  Vt.  34;  Penton  v,  court,  setting  up  the  theft  as  to  the 
Robart.  2  East  88.  balance." 

574  Volume  XVI. 


Pleu  to  Distinct  Parti          PLEAS  A  T  LA  W.  of  Baolaration. 

tion,  though  the  rule  stated  is  the  one  supported  by  the  weight 
of  authority.*     According  to  the  early  authorities,  which  have 

1.  Beyiew  of  Authorities.  —  The  con-  the  cause  of  action,  but  must  take  his 
fiict  and  confusion  in  the  authorities  judgment  as  hj  nil  dicitior  that  part 
extends  both  to  the  right  of  the  defend-  unanswered,  it  follows  that  the  defend- 
ant to  file  such  a  plea  and  to  the  effect  ant  may  give  what  he  pleases.  But 
of  the  plaintiff's  course  when  such  a  the  rule  is  in  truth  but  half  stated  in 
plea  is  filed.  the   authority  referred  to.     If  such  a 

In  Gould's  PL  (5th  ed.),  c.  6,  g  105,  plea  is  interposed,  the  plaintiff  may 
the  rule  is  laid  down  that  if  a  plea  is  demur  or  reply  to  the  part  answered, 
confined  to  a  part  of  the  declaration,  and  take  his  judgment  hy  nil  dicit  lot 
and  is  a  good  answer  to  that  part,  "  the  the  part  unansjvered." 
plea  is  void,  and  of  course  considered  In  Flemming  v.  Hoboken,  40  N.  J. 
as  no  plea.  The  plaintiff  therefore  L.  270,  Dixon,  J.,  reviewed  early  au- 
should  not,  in  such  a  case,  demur,  but  thoriiies  to  the  contrary  as  follows: 
should  sign  judgment  as  by  nil  dicit,  *'  In  Sterling  v,  Sherwood,  20  Johns, 
that  is,  as  for  want  of  a  plea.  For  (N.  Y.)  204,  Spencer,  C.  J.,  sustaining 
such  a  plea,  being  considered  in  law  a  demurrer  to  pleas,  censures  the  rule 
as  no  plea,  is  a  discontinuance  on  the  laid  down  by  Chitty,  and  cites,  as  op- 
defendant's  part."  OVfVf^  I  Saund.  28,  posed  to  it,  Riggs  v.  Denniston,  3 
note  3;  I  Salk.  179,  180;  i  Stra.  302;  Johns.  Cas.  (N.  Y.)  205,  and  the  opin- 
2  Ld.  Raym.  841;  7  Mod.  124.  ion  of  Willes,  C.  J.,  in  Bullythorpe  v. 

Chitty  lays  down  the  rule  that  if  a  Turner,  Willes  475.     The  case  of  Riggs 

plea  is  an  answer  to  a  part,  and  the  v,  Denniston,  however,  by  no   means 

other    part    is    left    unanswered,    the  justifies   his    position,    for    there    the 

plaintiff  cannot  demur  to  the  plea,  be-  pleas  condemned  professed  in  their  in- 

cause  it  is  sufficient  as  far  as  it  ex-  troduction  to  answer  the  whole  count, 

tends.      I   Chitty  on   Pleadings  (i6ih  but  set  up  what  answered  only  part. 

Am.  ed.)  549  [citing  i  Saund.  28,  note^  Such   pleas  are   clearly   bad,  and   the 

(5th  ed.);  Clarkson  v,  Lawson,  6  Bing.  proper  way  to  meet  them  is  by  demur- 

595,  19  E.  C.  L.  173;  Henry  v.  Earl,  8  rer.     Of  the  cases  cited  in   Riggs  v, 

M.  &  W.  228;    Wood  V,  Farr,  5  Bing.  Denniston  by  Kent,  J.,  to  support  his 

N.  Cas.  248,  35  E.  C.  L.  107).  judgment,    Thornel   v.    Lassels,   Cro. 

Stephen  lays  down  the  rule  that  the  Jac.  27.  and  Ascue  v,  Sanderson,  Cro. 

plaintiff  is  entitled  to  sign  judgment  as  Eliz.  433,  were  both  demurrers  to  pleas 

by  nil  dicit  in  respect  to  the  part  which  manifestly  infected  with  this  vice;  and 

is' unanswered,  but  that  **  if  he  demurs  the  other  so  cited,  Carr  v.   Donne,  2 

or  replies  to  the  plea  without  signing  Vent.   193,  seems   to   be  of  the  same 

judgment  for  the  part  not  answered,  character,  although  the  report  is  some- 

the  whole  action  is  said  to  be  discon-  what    obscure.     The    case    of    BuUy- 

tinued."       Stephen's    PI.    (Andrews's  thorpe  v.  Turner,  Willes 475,  is  opposed 

ed.),  §  132,  citing  1  Saund.  28,  note  3,  to  the  rule  as  given   by  Chitty,  but  I 

and  Herlakenden's  Case,  4  Coke  62.  cannot  help  thinking  that  it  rests  upon 

It  will  thus  appear  from  the  state-  a  misapprehension  of  Thornel  v.  Las- 
men  ts  taken  from  these  several  authors  sels,  Cro.  Jac.  27,  which  it  improperly 
on  the  subject  of  common-law  pleading  regards  as  being  contrary  to  Herla- 
that  there  is  some  disagreement.  They  kenden's  Case,  4  Coke  62,  and  as  hold- 
all cite  I  Saund.  28,  note  3.  The  gen-  ing  that  a  plea  which  purports  to 
eral  doctrine  there  laid  down  is  that  if  answer  and  answers  only  part  of  a 
a  plea  begins  only  as  an  answer  to  count  must  be  bad.  The  remarks  of 
part,  and  is  in  truth  but  an  answer  to  Chief  Justice  Willes  are  also,  I  think, 
part,  it  is  a  discontinuance,  and  the  founded  on  error,  for  he  seems  to  sup- 
plaintiff  must  not  demur,  but  take  his  pose  that,  under  the  rule,  the  defend- 
judgment  for  that,  as  by  »tV^iW/.  ant  has  only  to  plead  such  a  partial 

In  Harrison   v.  Balfour,  5  Smed.  &  plea  in  order  to  drive  the  plaintiff  into 

M.  (Miss.)  307,  it  was  said  that  if  the  a  discontinuance,  and  he  does  not  dis- 

rule  stated  in  i  Saund.  28,  note  3,  was  tinguish   between  a  defective  plea  to 

to  be  understood  literally,  it  led  to  an  the  whole  of  a  count  and  a  valid  plea 

absurdity.      "  If     the     plaintiff    can  to  part  of  a  count.     Sterling  v,  Sher- 

neither    reply    nor    demur  to  a   plea  wood,  20  Johns.  (N.  Y.)  204,  was  fol- 

whicH  professes  to  answer  but  part  of  lowed  in   Hickok  r.  Coates,   2  Wend. 
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been  often  cited  and  adopted,  if  the  plaintiff  should  demur  to  or 

take  issue  upon  such  a  plea,  it  was  held  that  he  operated  a  dis« 
continuance  of  his  cause. '    Upon  this  feature  of  the  subject,  how- 

(N.    Y.)  419;    Slocum  V,   Despard,  8  which  make  it  obnoxious  to  the  severe 

Wend.  (N.  Y.)  615;    and  Etheridge  v,  reprobation  of  the  unprofessional,  and 

Osborn,  12  Wend.  (N.  Y.)  399;    but  in  render  it  an  instrument  of  entangle- 

the  last  case.  Judge  Sutherland,  who,  ment  and  mystification,  rather  than  a 

in  Slocum  v.  Despard,  8  Wend.  (N.  Y.)  means  of  simplifying  and   abridging 

^15,  had  followed  Sterling  v,  Sherwood  the  sometimes  involved  and  tortuous 

without  criticism,  states  that  if  it  were  processes  of  judicial  investigation.** 

an  open  question  he  would  regard  the  In   Hallett  v.  Holmes,  18  Johns.  (N. 

rule  laid  down  by  Chit^  as  the  sound  Y.)  28,  it  was  held  that  a  plea  which 

one,  but  that  the  rule  in  New  York  is  began   with  an  answer  to  the   whole 

settled  otherwise.*'  declaration,  but  answered  only  a  part 

In  Carpenter  r.  Briggs,   15  Vt.  34,  thereof,   was    bad  on    demurrer,   but 

Redfield,  J.,  states  the  English  rule  to  Spencer,  C.  J.,  delivering  the  opinion, 

be  that  if  a  plaintiff  demurs  to  a  plea  said  that  "  had  the  plea  begun  only  as 

which  is  good  in  part  he  thereby  dis-  an  answer  to  part,  and  answered  only 

<:ontinues  his  action  and  should  take  a  part  of  the  declaration,  the  plaintiff 

judgment  by  nil  dicit^  treating  the  plea  must  have  taken  his  judgment  for  the 

as  no  plea  at  all.     After  adverting  to  part  unanswered  ^y  nil dicit,**    But  in 

the  doctrine  held  in  Sterling  v.  Sher-  Sterling  v,  Sherwood,  20  Johns.  (N.  Y.) 

wood,  20  Johns.  (N.  Y.)  204,  that  such  204,  the  same  court  repudiated  the  rule 

a  plea  is  bad  on  demurrer,  and  to  Ed-  laid  down  in  the  text,  holding  that  a 

wards  v.  White,  12  Conn.  28,  which  plea  must  answer  the  whole,  and  that 

states  the  rule  as  stated  by  himself,  if  confined  to  a  part  it  was  demurrable, 

but  holds  it  never  to  have  been  adopted  Spencer,  C.  J.,   saying   that  the   rule 

in  Connecticut,  he  says  of  the  rule  in  stated  in  the  early  English  authorities 

Vermont:    **  We    adopt    the    English  was  not  a  correct  statement  of  the  law. 

rule  as  it  exists  at  present,  with  two  See  also  Hickok  v,  Coates,  2  Wend.  (N. 

qualifications,  that,  under  our  rules  of  Y.)  419;    Slocum  v,  Despard,  8  Wend, 

pleading,  every  portion  of  the  declara-  (N.  Y.)  615. 

tion  which  is  not  answered  is  admitted.  In  Tennessee  the  same  doctrine  was 

and  that  the  defendant  may  plead  to  announced  as  that  laid  down  in  the 

part  of  one  count  as  well  when  there  is  New    York    cases    above.     Young    v, 

no  general  or  full  answer  to  the  decla-  Fentress,  10  Humph.  (Tenn.)  151.    But 

ration  upon  the  record  as  when  there  see,   under  a  statute   providing    that 

is.     Pleas  to  a  pan  of  the  declaration  what  is  not  denied  by  plea  is  tiUcen  to 

or  to  a  part  of  a  count  have  been  con-  be  admitted,  Coffman  v,  Williams.  4 

stantly   received   in  our  practice  and  Heisk.  (Tenn.)  233. 

their  validity  tested    upon   demurrer,  In  Edwards  v.  White,  12  Conn.  28, 

without  any  question  being  made  of  however,  the  English  rule  was  stated 

the    propriety  of  this   mode  of  trial,  to  be  that  a  plea  which  purported  only 

**    *    *    And  at  this  late  day,  to  go  to  answer  a  part,  leaving  the  residue 

back  and  attempt  to  dig  up  an  absurd  unanswered,  was  bad;  and  it  was  held 

refinement  of  the  seventeenth  century,  that  it  had  never  been  the  practice  in 

in  regard  to  which  such  men  as  Chief  that  state  for  the  plaintiff  to  sign  judg- 

Justice  Spencer  and  Judge  Gould  are  ment  by  mV  </tW/,  and  that  the  discon- 

in  exact  contradiction,  and  to  say,  at  tinuance  under  the  English  rule  did 

the  same  time,  that  an  answer  to  part  not  result  there. 

of  a  declaration  is  to  be  regarded  as  One    Plea   Aniwering    Whole.  —  But 

nothing  because  the  party  did  not  say  where  a  plea  to  one  count  contained  an 

he  had  no  answer  to  make  to  the  re-  averment  that  the  instrument  sued  on 

mainder  of  the  declaration,  when,  by  therein  was  the  same  as  that  set  forth 

our  rules  of  practice,  had  he  interposed  in  another  count  to  which  there  was  no 

no  plea  his  silence  must  have  been  so  plea,  it  was  held  that  it  could  not  be 

construed  as  to  the   whole  count  or  objected  on  general  demurrer  that  the 

declaration,  is,  we  think,  pushing  the  plea  was  a  defense  to  only  one  cause 

matter  of  special  pleading  (which  is  in  of  action  set  forth.     Case  v.  Boughton, 

the    main    a    useful    and     improving  11    Wend.  (N.    Y.)    106;     Sheldon    r. 

study)  into  some  of  those  subtleties  Lewis,  97  III.  643. 
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ever,  later  authorities  have  relaxed  the  rule,  and  have  allowed  the 
plaintiff  to  take  his  judgment  by  nil  dicit  at  any  time  during  the 
term,  or  even  at  a  subsequent  term,  when  no  discontinuance  has 
been  entered.* 

3.  Plea  Too  Broad  —  Specific  Direction  to  Part  Covered.  —  A  plea 
must  sufficiently  meet  the  allegations  which  it  purports  to  answer, 
otherwise  it  will  be  bad  on  demurrer.  If  it  answers  only  a  part 
of  the  declaration  it  must  be  restricted  to  that  part,'  and  it  is  a 
general  rule  that  if  a  plea  is  to  the  whole  Heclaration,  or  to  any 
part  thereof,  it  must  be  good  for  the  whole  or  the  entire  part 
which  it  purports  to  answer,  for  if  bad  as  to  a  part  it  will  be 
wholly  bad  on  demurrer,  even  for  that  which  it  in  fact  answers.' 

Btparftto  Pleu  to  Dlflbront  Parts.  —  In  547;  Torrey  v.  Field,  10  Vt.  353;  Hath- 

Ed wards  v.  White.  13  Conn.  28,  cited  away  v.  Rice,   19  Vt.  io3;    Peyatte  v. 

supra^  the  English  rule  is  stated  with  English,  Hempst.  (U.  S.)  35;    Cook  v, 

a  further    qualification,   as    made    in  Tribune  Assoc.,  5  Blatchf.  (U.  S.)  352. 

Clarkson  v,  Lawson,  6  Bing.  587,  19  E.  Stparato  Ploas  to  IMiToront  Oounti.  — 

C.  L.  169,  that  a  plea  purporting  to  be  But  where  to  a  count  on  a  bill  of  ex- 

for  a  part,  which  is  good  for  that  part,  change  and  one  on  an  account  stated 

is  good  if  there  be  upon  the  record  the  defendant  pleaded  two  pleas,  one 

some  other  plea  which   answers    the  appropriate  to  each  count,  but  omitted 

whole  declaration.     See  also  Young  v,  to  confine  each  plea  to  its  appropriate 

Fentress,  10  Humph.  (Tenn.)  151;  Car-  count,  it  was  held  that  this  did  not  au- 

penter  v,  Briggs,  15  Vt.  41;    Gray  v,  thorize  the  plaintiff  to  sign  judgment. 

Pindar,  2  B.  &  P.  427,  where  a  plea  to  Vere  v,  Goldsborough,  i  Bing.  N.  Cas. 

a  part  which  answered  the  whole  was  353,  27  E.  C.  L.  418,  i  Scott  ^5. 

filed  with   the  general  issue,  and  the  Good  Bflfenio  to  Count  Hot  Cororod.  — 

former  was  held  to  be  inconsistent  on  The  plea  must  be  confined  to  the  count 

special  demurrer.  to  which  it  is  alone  applicable,  and  if 

1.  Cross  V,  Watson,  6  Blackf.  (Ind.)  it  is  an  answer  to  one  count  but  pur- 

130;  Hunt  V,  Mansur,  5  Blackf.  (Ind.)  ports  to  be  an  answer  to  a  different 

214;    Harrison  v,  Balfour,  5  Smed.  &  count  it  is  bad.     Barclay  v,  Ross,  32 

M.  (Miss.)  308;    Market  v.  Johnson,  i  111.  211. 

Salk.   180;   Vincent  v,  Beston,    i   Ld.  8*  Alabama,  —  Deshler  t/.  Hodges,  3 

Raym.  716;  Woodward  r.  Robinson,  i  Ala.   509;    Standifer  z;  White,  9  Ala. 

Stra.  302.  527;  Mills  V.  Stewart,  12  Ala.  90;  White 

Some  of  the  authorities  are  directly  v,  Yarbrough,   16  Ala.   109;   Tomkies 

against  the  doctrine  that  the  plaintiff  v,  Reynolds,  17  Ala.  109;    Wittick  v. 

operates  a  discontinuance  by  demur-  Traun,  27  Ala.  562;  Wilkinson  r.  Mose* 

ring  or  taking  issue  upon  such  a  plea,  ley,  30  Ala.  562;  Livingston  v.  Pippin, 

Frost  V,  Hammatt,  11  Pick.  (Mass.)  70;  31'Ala.  542;  Adams  v.  M'Millan,  7  rort. 

Sterling  v.  Sherwood,  20  Johns.  (N.  Y.)  (Ala.)  73. 

204;   Young  V,  Fentress,   10  Humph.  Arkansas, — Jones  v,  Cecil,  10  Ark. 

(Tenn.)  151 ;   Carpenter  v.  Briggs,  15  592. 

Vt.  34;  Edwards  v.  White,  I3  Conn.  38.  Illinois,  —  Nichols  v.  Stewart,  3i  111. 
These  cases,  however,  go  upon  the  106;  Marsh  v,  Bennett,  22  111.  313; 
ground  that  such  a  plea  is  bad.  See  Moir  v,  Harrington,  22  111.  40;  Good- 
last  note,  preceding.  rich  v,  Reynolds,  31  111.  490;  Bonham 

8.  Barclay  v,  Ross,  32  111.  211 ;  Bon-  v.  People,  102  111.  434;  Allen  v,  Breus- 

ham  V,  People,  102  111.  434;  Smith  v.  ing,  32  111.  505;  Illinois  Cent.  R.  Co.  v, 

Baxter,  13  Ind.  151;    Davis  v.  Bush,  4  Read,  37  111.  484;  Illinois  Cent.  R.  Co. 

Blackf.  (Ind.)  330;   Crain  v,  Yates,  2  ».  Leidig,  64  111.  151;  Gilbert  v.  Bone, 

Har.  &G.  (Md.)  J32;  Williams  v.  Har-  64  111.  518;  People  v,  McCormack,  68 

ris,   3   How.  (Miss.)  634;    Brehen    v.  111.  226;  George  v,  Bischoff,  68  111.  236; 

O'Donnell,  34  N.  J.  L.408;  Underwood  Glickauf  v,   Hirschhorn,   73  111.   574; 

V.    Campbell,   13   Wend.  (N.  Y.)    78;  Hatfield    v.    Cheaney,     76    III.    488; 

Cooper  V,  Greeley,  i  Den.  (N.  Y.)  347;  American  Ins.  Co.  v.  Holly,  81  111.  353; 

Phelps  V.  Sowles,  19  Wend.  (N.   Y.)  Mix  v.  People,  86  111.  339;  Dickerson 
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Dtrnvrrtr  tho  O&lj  Bttntdy.  —  A  demurrer  must  be  interposed,  and 

a  judgment  cannot  be  taken  for  the  part  unanswered,  where  the 
plea  does  not  answer  all  it  purports  to  answer,  as  in  the  case  of 
a  plea  good  for  the  part  to  which  it  is  confined.^ 

VnrMtrieUd  PIm  Taken  m  FIm  to  Wholo.  —  If  the  plea  is  not  confined 
to  a  particular  part,  it  will  be  taken  as  a  plea  to  the  whole 
declaration.' 

V,  Hendryx,  88  111.  66;  Mix  v.  People,  cott,  9  N.  H.  531;  Leslie  v,  Harlow,  iS 

92  111.  549;    People  r.  Weber,  92  111.  N.  H.  518. 

288;     Morehead     v,    Yeazel,    10    111.  New  Jersey,  —  Grafflin  v.  Jackson,  40 

App.  263;  Brown  V.  Burnett,  10  111.  App.  N.  J.  L.  440;    Hogencamp  v,  Acker- 

379;   Tipton  V.  Carrigan,  10  111.  App.  man,  24  N.  J.  L.  133;    Knapp  r.  Ho- 

318;    Horan  v.  People,  iq  111.  App.  21;  boken,   39  N.  J.  L.  394;    Bennington 

Tojo  V,  Illinois,  etc..  Bridge  Co.,  13  111.  Iron  Co.  v.  Rutherford,  18  N.  J.  L.  467; 

App.  589;   Gebbie  v,  Mooney,  22  111.  Brehen  v,  0*Donnell,  34  N.  J.  L.  408. 

.]'      App.  36g,  affirm^  121  lU.  255;  Shunick  New    York,  —  Hickok   v,   Coates,    3 

V,  Thompson,  25  111.  App.  619;   Tit-  Wend.  (N.  Y.)  419;  Slocum  v,  Despard, 

comb  r.  Straight,   57  111.  App.    331;  8  Wend.  (N.  Y.)  615;  Loder  v,  Phelps, 

Frink  v.  King,  4  111.  144;    Snyder  v,  13    Wend.    (N.    Y.)   46;    Gillespie    v, 

Gaither,  4  111.  91 ;  Hinton  v.  Husbands,  Thomas,  15  Wend.  (N.  Y.)  464;  Lattin  9. 

4  111.  187;    Buckmaster  v,  Beames,  9  Vail,  17  Wend.  (N.   Y.)  188;    Nevins 

111.  443.  r.  Keeler,  6  Johns.  (N.  Y.)  63;  Hallett 

Indiana, — Corn  well  v,  H  ungate,   i  v.  Holmes,  18  Johns.  (N.  Y.)  28;   Van 

Ind.  156;  Puett  V,  State  Bank,  4  Ind.  45 ;  Ness  v,  Hamilton,[i9  Johns.  (N.  Y.)  349. 

Foley  V.  Cowgill,  5  Blackf.  (Ind.)  18;  Ohio.'-^tXxXt  v,   Wilson,   14    Ohio 

White  V,  Conover,  5  Blackf.  (Ind.)  462;  257. 

Howk  V,  Pollard,  6  Blackf.  (Ind.)  108;  Pennsylvania,  ^—'^diglt^  v.  Ingersoll« 

Hickley  v,  Grosjean,  6  Blackf.  (Ind.)  7  Pa.  St.  185. 

351 ;  Feaster  ».  WoodfiU,  23  Ind.  493;  Vermont,  —  State's      Treasurer     v, 

Curran  v,  Curran,  40  Ind.    473;    Al-  Holmes,  4  Vt.  no;  Hathaway  v.  Rice, 

vord  V,  Essner,  45  Ind.  156;   Davis  v,  19  Vt.  102;   Ellis  v,  Cleveland,  54  Vt. 

Bush,  4  Blackf.  (Ind.)  330;  Griffith  v.  437. 

Ftschli,  4  Blackf.  (Ind.)  427;   Ferrand  United  States,  ^  Uog&n  v,  Ross,  13 

Walker.  5  Blackf.  (Ind.)  425;    Plant  v.  How.  (U.  S.)  182;    U.  S.  v,  WiUard,  i 

V,  Wormager,   5    Blackf.    (Ind.)  236;  Paine  (U.  S.)  539;  Wood  v,  Franklin,  3 

Rust  V.  Smith,  5  Blackf.  (Ind.)  352;  Cranch  (C.  C.)  115;  Postmaster-Gen.  f. 

Mahan  v,   Sherman,  7  Blackf.  (Ind.)  Reeder,  4  Wash.  (U.  S.)  678. 

378;    Cottingham  v,  Sute,   7  Blackf.  England,  —  Woodward  v,  Robinson^ 

(Ind.)   405;    Conard    v,    Dowling,    7  i  Stra.  302;  Wilcox  t'.  Newman,  i  ChiL 

Blackf.  (Ind.)  481;  MuUikin  v.  Sute,  7  Rep.  132,  18  E.  C.  L.  49;   Crump  v, 

Blackf.  (Ind.)  77;   Mahan  v,  Sherman,  Adney,  3  Tyrw.  279,1  Cromp.  &  M. 

8  Blackf.  (Ind.)  63.  362. 

Kentucky,  —  Clark     v,    Schwing,     i  Bzotption  —  8st-oft  —  A  plea  of  set-off 

Dana  (Ky.)  333;  Gearhart  v.  Olmstead,  has  been  considered  to  be  an  exception 

7  Dana  (Ky.)  441;    Smalley  v,  Ander-  to  the  general  rule  that  if  a  plea  which 

son,  2  T.  B.  Mon.  (Ky.)  56;  M'Waters  is  entire  is  bad  in  part  it  will  be  bad 

V,  Draper,  5  T.  B.   Mon.  (Ky.)  494:  for  the  whole.    Shearman  v.  Fellows^ 

Taylor  v.  State  Bank,  2  J.  J.  Marsh.  $  Blackf.  (Ind.)  459;    Downsland  v, 

(Ky.)  564;  Farquhar  V.  Collins,  3  A.  K.  Thompson,   2  W.   Bl.  910.    See    also 

Marsh.  (Ky.)  31.  Stotsenburg  v,  Fordice,  142  Ind.  490, 

Maryland,  —  Lake    v,    Thomas,    84  and  article  Skt-off  and  Counterclaim. 

Md.  608;   Crain  v,  Yates,  2  Har.  ft  G.  1.  Gearhart   v,    Olmstead,   7    Dana 

(Md.)  332;    Mitchell  v,  Sellman,  5  Md.  (Ky.)  441;   Jones  v,  Cecil,  10  Ark.  592; 

376.  Wood  V,  Farr,  3  Jur.  124,  7  Dowl.  P. 

Massachusetts,  —  Brewster  c.  Hobart,  C.  263;    Putney  v.  Swann,  2  M.  &  W. 

15  Pick.  (Mass.)  302.  74;   Wilcox  v,  Newman,  i  Chit.  Rep. 

Missouri,  —  Weimer  v,  Shelton,  7  132,  18  E.  C.  L.  49;  Everard  v,  Pater- 
Mo.  237;  Beall  V,  January,  62  Mo.  434.  son,  6  Taunt.  647,  i  E.  C.  L.  503. 

New  Hampshire. '^I^ppasi  v.  Pres-  8.  Hathaway  v.   Rice,   19    Vt.   102; 
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4.  Several  Counts  —  One  Plea.  —  Although  there  are  several 
counts  in  a  declaration  it  is  not  necessary  to  file  a  several  plea  to 
each,  but  one  plea  may  be  pleaded  to  all  if  it  is  applicable.  *  But 
if  a  plea  purports  to  answer  more  than  one  count,  while  it  is  in 
fact  applicable  to  one  count  only,  it  is  bad  for  the  whole,  under 
the  rule  just  stated.* 

TIL  Joint  and  Sevxral  Plea&  — Where  there  are  several 
defendants,  each  may  plead  a  single  matter  to  the  whole  cause  of 
action,  or  several  matters  to  different  parts,'  or  they  may  join  in 
one  plea ;  *  but  if  two  or  more  defendants  join  in  a  plea  it  must 
be  good  as  to  all,  for  if  it  is  bad  as  to  either  it  will  be  bad  as 
to  all.» 

Wood  V,  TzTT,  3  Jur.  124,  7  Dowl.  P.  defendants.     Friend  v.  Duryee,  17  Fla. 

C.  263.  117. 

.  1.  Colby  V,  Everett,  10  N.  H.  429;  4.  Party  Hot  Sarred.  — A  plea  pur- 
Vermont  L.  Ins.  Co.  V.  Dodge,  48  Vt.  porting  to  be  by  defendants  generally 
157;  Cook  V.  Tribune  Assoc.,  5  Blatchf.  will  not  preclude  defendants  who  have 
(U.  S.)355;  Howard  v.  Jennison,  i  Salk.  not  been  served  with  process.  Crump 
223.  V.  Bennett,  2  Litt.  (Ky.)  209. 

8.  flpedal  Pisa  to  Common  and  flpeelal  In  Bar  or  to  Further  Xaintenanoo.  —  In 

Oonnti.  —  So  a  special  plea  to  a  declara-  Rowell  v,  Hayden,  40  Me.  582,  it  is 

tion  which  contained  a  special  count  held  that  matters  in  defense  arising 

and  the  common  counts  was  held  bad.  after  the  commencement  of  the  suit  and 

Ere  hen  v,  O'Donnell,  34  N.  J.  L.  408;  before  issue  joined  cannot  be  pleaded 

Gebbie  v,  Mooney,  121  111.  255,  22  111.  in  bar  jointly,  but  may  be  as  to  the 

App.  369;    Goodrich   v.  Reynolds,  31  further  maintenance  of  the  suit. 

111.  490;   American  Ins.  Co.  v.  Holly,  Constraotion  of  Ploa.  — A  plea,  "And 

81  111.  353.  now    comes    the    defendant    ♦    *    ♦ 

But  Whort  the  Oonoral  Iitno  Was  Also  and    says    that   defendants    did    not 

niod  it  was  held  that  the  special  plea  make,*'    etc.,    which    is    signed    and 

would  be  taken,  on  demurrer  to  the  sworn  to  by  only  one  of  the  defend- 

replication  to  the  special  plea,  as  con<  ants,  is  construed  to  be  a  plea  by  that 

fined  to  the  special  count.     Holbrook  one  only.     Mott  v.  Hall,  41  Ga.  117. 

V.  Vibbard,  3  111.  465.     But  Brehen  v.  Genera/    Issue    and  JustificaHon,  — 

O'Donnell,  34  N.  J.  L.  408,  supra^  was  Where     the     record    showed    simplv 

decided  upon  the  same  conditions  of  "  general  issue  and  justification  "  it 

the  pleadings.  was  held  that  the  defendants  were  to 

Adding  Oonnt  Aftor  Plaa  Filod.  —  If  a  be  considered  as  having  pleaded  jointly, 

count  is  added  after  the  filing  of  a  spe-  and  that  the  plea  of  justification  being 

cial  plea,  the  plea  does  not  go  to  such  bad  as  to  one  of  the  defendants  was 

count.     Gadsden    Land,   etc.,    Co.   v.  bad  as  to  both.     Love  v.  Howell,  3 

Gadsden  First  Nat.  Bank,  96  Ala.  618;  Dev.  &  B.  L.  (N.  Car.)  69. 

8.  Friend    v.   Duryee,   17  Fla.   117;  Improper  Bastriotlon  in  Conolniion.— 

Tappan  v,  Tappan,  36  N.  H.    109;  An-  Where  two  of  three    defendants    ap- 

derson  v.  Henshaw,  2  Day  (Conn.)  272;  peared  and  pleaded  to  the  action  and 

I  Tidd*s  Pr.  (4th  Am.  ed.)  654.  concluded  by  restricting  the  plea  to 

On  a  Joint  Oontraet  if  any  joint  de-  the  defendants  who  pleaded,  it  was 
fendant  plead  matter  going  to  the  va-  held  that  the  plea  was  bad  on  demur- 
lid  it  v  or  discharge  of  the  whole,  it  will  rer.  Bryan  v,  Wilson,  27  Ala.  208. 
discharge  all  the  defendants.  But  6.  Overdeer  v,  Wiley,  30  Ala.  709; 
when  the  matter  pleaded  goes  only  to  Hayden  v,  Nott,  q  Conn.  371;  Beesley 
the    personal  discharge  of  the  party  v.  Hamilton,  50  111.  88;  Gleason  v,  Ed- 

f leading  the  others  are  not  discharged,  munds,  3  III.  448;    Sandusky  v,  Ex- 

ergason  v.  Sute  Bank,  11  Ark.  512.  change   Bank,   81   111.    353;    Supreme 

Partnon.  —  It  is  the  right  of  each  of  Council  v.  Boyle,  (Ind.  App.  1896)  42 

two  defendants  who  are  sued  as  part-  N.  E.  Rep.  827;   Morton  v.  Morton,  10 

ners  to  plead  separately  any  defense  Iowa  58;    Moors  v,   Parker,  3  Mass. 

available  to  himself  alone  or  to  both  310;  Bordentown  Tp.  v,  Wallace,  50  N. 
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lutter  Hot  Joint.  —  A  joint  plea  by  several  defendants  setting  up 
matter  which  is  the  personal  privilege  of  one  of  them  is  bad,*  and 
defenses  which  are  not  in  their  nature  joint  should  be  pleaded 
separately  and  not  jointly,  for  if  pleaded  jointly  the  rule  applies 
that  a  joint  plea  bad  as  to  one  is  bad  in  toto.^ 

Sererance  After  Ploftding  Jointly.  —  If  two  defendants  sued  jointly 
appear  and  plead  jointly,  one  of  the  defendants  cannot  thereafter 
sever  and  plead  matter  which  is  available  to  both  defendants.  • 

The  General  Isine  in  Aetioni  of  Tort,  however,  is  several,  although  it 
may  be  pleaded  jointly,  and  the  rule  refers  only  to  pleas  of  justifi- 
cation in  which  the  facts  charged  are  necessarily  confessed.* 

ym.  AiDSB  BY  Plea.  —  When  a  declaration  omits  material 
allegations  which  are  supplied  by  the  plea,  the  omission  is  thereby 
cured.*     But  it  is  held  that  while  a  plea  may,  by  a  direct  admis- 

.  L.  13;  Bradley  v.  Powers,  7  Cow.  (N.  2.  Bordentown  Tp.  r.  Wallace,  50  N. 

\)  330;  Ellis  V,  Cleveland,  54  Vt.  437;  J.  L.  14. 

Clark   V,   Lathrop,   33  Vt.   140;    Man-  8.  Caldwell  v.  May,  i  Stew.  (Ala.) 425; 

Chester  v.  Vale,  i  Saund.  28,  note  2.  Stephen's  PI.  (Andrews's  cd.),  §  144. 

The  Season  is  that  the  court  cannot  lUnstrationi.  —  Thus    if   defendants 

sever  the    plea  and  say  that  one  is  join  in  a  plea  in  bar  to  an  action  of 

guilty  and   the  other  not   when  they  debt  on  a  bond  they  cannot  afterwards 

both    put    themselves    on    the    same  sever  and  plead  matter  of  personal  dis- 

terms.     Hayden  v,  Nott,  9  Conn.  367;  charge.    Andrus  r.  Waring,  20  Johns. 

Manchester  v.  Vale,  i  Saund.  28,  note  (N.  Y.)  153. 

2;  Duffield  v,  Scott,  3  T.  R.  374.  But  where  two  defendants  join  in  a 

Eqnitable    Befenie. —  In    Wilson     v.  plea  of  the  statute  of  limitations,  which 

Hawthorne,  14  Colo.  530,  it  was  held  is  bad  as  to  one,  it  is  not  a  gross  abuse 

that  the  common-law  rule  stated  in  the  of  discretion   to  permit  the  other    to 

text  is   not  extended  to  an  equitable  plead  the  statute  alone.     Robinson  v, 

defense  under  the  Code  of  Civil  Pro-  Smith,  14  Cal.  254. 

cedure  in  that  state.  4.  Hayden    v,    Nott,   9    Conn.   367; 

Joint  Promise.  —  In  Butman  v.  Abbot,  Brown  v,  Wheeler,  18  Conn.  203;  Dow- 
2  Me.  361,  it  was  said  that  in  an  action  ner  v.  Flint,  28  Vt.  527;  Weaver  v. 
against  two  persons  on  a  joint  promise,  Cryer,  i  Dev.  L.  (N.  Car.)  337;  Drake 
if  one  of  the  defendants  alone  appears  r.  Barrymore,  14  Johns.  (N.  Y.)  166; 
and  pleads  the  general  issue,  he  should  Govett  v,  Radnidge,  3  East  62. 
plead  that  he  and  the  other  defendant  Short  Pleas.  —  In  Love  v,  Howell,  3 
did  not  promise.  But  in.  Bradley  v.  Dev.  &  B.  L.  (N.  Car.)  69,  the  defend- 
Barbour,  65  111.  431,  the  case  was  dis-  ants'  pleas  stood  on  the  record  '*  gen- 
approved,  and  it  was  held  that  the  eral  issue  and  justification."  It  was 
general  issue  by  one  defendant  "  that  held  that  such  an  entry  must  be  taken 
he  did  not  undertake  and  promise  in  as  denoting  that  the  defendants  had 
manner  and  form,"  etc.,  is  a  complete  pleaded  jointly,  and  that  the  plea  of 
traverse  of  the  joint  undertaking,  as  justification,  being  bad  as  to  one  of  the 
well  as  of  every  other  material  fact  defendants,  was  bad  as  to  both, 
alleged  in  the  declaration.  And  although  justification   may   be 

1.  Joint  Plea  of  Infuioj.  —  Thus  the  shown    under    the    general    issue  b^ 

defense  of  infancy  of  one  of  the  de-  either  of  two  joint  defendants,  yet  if  it 

fendants  contained  in  the  joint  plea  of  is  jointly  pleaded  the  justification  must 

all  is  informal  and  bad.     Infancy  is  a  be    shown    as    to    both.      Weaver    v. 

personal  privilege  of  which  no  one  can  Cryer,  i  Dev.  L.  (N.  Car.)  337. 

take  advantage  but  the  infant  himself.  6.  Connecticut,  —  Wall  v.  Toomey,  52 

Bordentown  Tp.  v,  Wallace,   50  N.  J.  Conn.  37. 

L.  13.  citing  Voorhees  v.  Wait.  15  N.  J.  Illinois,  —  Wallace  v.  Curtiss,  36  111. 

L.  343,  and  Patterson  v.  Lippincott,  47  159;  Barrett  v.  Lingle,  33  111.  App.  91. 

N.  J.  L.  457.    See  for  other  examples  Maine.  —  Elliot  ».  Stuart,  15  Me.  160, 

articles  Infants,  vol.  10,  p.  692;  Hus-  Massachusetts,  —  Slack    v,    Lyon,     9 

BAND  AND  WiPE,  vol.  10,  p.  270.  Pick.  (Mass.)  61;  Vinal  v,  Richardson, 
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sion  of  facts  omitted  or  obscurely^  expressed,  aid  the  declaration, 
or  by  intendment  aid  that  which  is  defectively  set  forth,  it  will 
not  by  intendment  aid  an  omission  of  that  which  is  the  very  gist 
and  point  of  the  plaintiff's  action.^ 

13  Allen  (Mass.)  525;    Whittemore  v,  Badcock    v,    Atkins,    Cro.    Eliz.  416. 

Ware,  loi  Mass.  353.  which    case    has    been    overruUd  in 

New  York,  —  Vaughan  v.  Havens,  8  Osborne  v,  Brooke,  Alleyn  7;  Drake  v. 

Johns.  (N.  Y.)  109.  Corderoy,     Cro.     Car.    288.     And    in 

Tennessee,  —  Harmon    v.    Crook,     2  Vaughan  v.  Havens,  8  Johns.  (N.  Y.) 

Yerg.  (Tenn.)  132.  109,  Spencer,  J.,  seems  10  have  admit- 

Texas.  —  Hill  v,  George,  5  Tex.  87.  ted  the  authority  of  this  last  case.     In 

Vermont,  —  Wood  v,  ^ott,  13  Vt.  42;  this    case,    which    was    an  action  of 

Hoyt  V,  Smith,  32  Vt.  304;  Sanderson  slander,   it   was  held   that   while  the 

V,  Hubbard,  14  Vt.  462;    Lycoming  F.  words  "  he  has  s«vorn  false  '*  or  *'  has 

Ins.  Co.  V,  Wright,  55  Vt.  526.  uken  a  false  oath  "  are  not  actionable 

England,  —  Drake  v,  Corderoy,  Cro.  and  cannot  be  enlarged  by  innuendo. 

Car.  288;  Brooke  v,  Brooke,  i  Sid.  184;  if  the  defendant  in  his  plea  of  justifica- 

Stephen's  PI.  (Andrews*s  ed.),  g  109;  tion  alleges  or  confesses  that  he  spoke 

I  Chitty  on  Pleadings  (i6th  Am.  ed.)  the  words  by  reason  of  a  false  oath 

703.  taken  by  the   plaintiff  in   a  court  of 

Vndor  Btotutss  tad  Codas.  —  At  first  competent  jurisdiction  he  will  aid  the 
blush  it  would  seem  that  the  statutes  declaration,  but  if  the  defendant  pleads 
which  repudiate  the  technical  rules  of  the  general  issue  and  gives  notice  of  his 
common  law  are  applied  under  the  justification  it  will  not  help  the  declara- 
doctrine  of  express  aider,  but  this  is  tion,  because  the  notice  is  not  con- 
not  correct,  as  there  is  nothing  techni«  sidered  as  a  special  plea  nor  as  a  part 
cal  or  artificial  in  the  doctrine,  but,  on  of  the  record. 

the  contrary,  it  rests  on  principles  of  Where    the    Defendants     Tender  an 

justice  peculiarly  appropriate   to  the  Issue^  the  plaintiff  has  a  right  to  accept 

theory  of  the  statutes  which  repudiate  it  and  go  to  trial  upon  it,  and  will  be 

such   technicality.     Wall    v,  Toome^,  presumed  to  prove  the  issue  notwith- 

52  Conn.  37;  Erwin  v,  Shaffer,  9  Ohio  standing  there  is  no  allegation  of  the 

St.  43.    See  also  article  Complaints  facts  in  the  declaration  and  although 

AND    Petitions    in    Codk    Pleading,  the  plaintiff  mi^ht  have  demurred  to 

vol.  4,  p.  608.  the  plea  as  being   no  answer  to  the 

1.  Ralston  v.  Strong,  i  D.  Ci.ip.  (Vt.)  declaration.    Wallaces. Curtiss, 36  III. 

287;  Lycoming  F.  Ins.  Co.  v,  Wright,  156;  Elliot  z^.  Stuart,  15  Me.  160. 

55  Vt.  526.  In  an  action  for  a  malicious  prosecu- 

Xattors  of  SabitaaM.  —  The  old  rule  tion  of  a  civil  suit  it  must  appear  that 

in  Co.  Litt.  303^,  that  where  a  count  the  suit  has  been  terminated;    but  if 

is  defective  '*  by  omission  of  some  cir-  the  plaintiff  does  not  allege  this  facft, 

cumstance,  as  time,  place,  etc,  there  and  the  defendant  sets  up  that  he  him- 

it  may  be  made  good  by  the  plea  of  self  settled  the  suit,  this  is  a  sufficient 

the  adverse  party,  but  if  it  be  msuffi-  termination,  and  the  averment  thereof 

cient  in  matter,  it  cannot  be  salved,'*  cures  the  defect  in  the  plaintiff's  plea, 

meant  only  that  matters  of  form  and  Wall  v,  Toomey,  52  Conn.  38. 

not  of  substance  were  waived  by  mere  A  Befleienoj  Whleh  Is  Hot  of  Snbttaii- 

pleading    over.    See    Anonymous,    2  tial  Allogatioii,  but  of  mere  colloquium, 

Salk.  519;  Harmon  v.  Crook,  2  Yerg.  in  an  action  for  libel,  is  supplied  bv  an 

(Tenn.)  127.    See  further  article  De-  answer  which  sets  out  the  facts  omitted 

MURRERS  AT  COMMON  LAW  AND  UNDER  in  Order  to  found  upon  them  the  de- 

THE  Codes,  vol.  6,  p.  372.     For  aider  fense  of  privilege,  and  upon  the  trial 

bv  verdict,  see  article  Verdict,  in  ad-  of  the  issue  so  made  by  the  pleadings 

dition  to  article  Arrest  of  Judgment,  the  defendant  cannot  avail  himself  of 

vol.  2,  p.  793.  the  original  defect  in  the  declaration. 

In  New  York  it  was  laid  down  in  the  Whittemore  v.   Ware,  loi   Mass.  352; 

early  cases  that  a  count  defective  in  Vinal  v,  Richardson,  13  Allen  (Mass.) 

substance  could  not  in  any  way  be  521. 

cured  by  the  defendant's  plea.     Pelton  Upon  an  objection  that  an  averment 

V,  Ward,  3  Cai.  (N.  Y.)  73,  approving  was  defective  in  not  having  a  proper 
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DC  OijBOTiOHS  —  DiinrxBSX  ob  Motioh  to  Stbiks  —  1.  Pro- 
priety of  Motion  or  Demurrer.  —  A  merely  defective  plea  cannot  be 
tested  by  a  motion  to  strike  from  the  files,  but  in  such  a  case  a 
demurrer  is  the  proper  remedy.*  The  court  will  not  decide  the 
legal  sufficiency  of  a  plea  on  such  a  motion  where  a  good  defense 

is  defectively  stated,*  but  if  a  party  files  a  plea  not  authorized 
by  the  rules  of  pleading,*  or  one  which  is  wholly  unauthorized  in 

colloquiam  it  was  held  thai  the  notice  justify  the  court  in  striking  them  out 

of  defense  setting  forth  and  admitting  when    they  deny    allegations    in    the 

the  speaking  of  the  words  and  that  th^y  declaration    which    the  plaintiff  must 

were  spoken   of    and  concerning   the  establish    by  evidence  before  he  can 

plaintiff  supplies  any  omissions  in  this  recover.      Klyce    v.    Black,    7    Baxt. 

respect  in   the  declaration.     Hoyt  v.  (Tenn.)  278. 

Smith,  32  Vt.  313     See  also  Wood  v.  8.  Oensral  Imiis  with  Hodoe  tad  Spsdal 

Scott.  13  Vt.  42;    Sanderson  t/.  Hub-  Pleas.  —  So  where    the  general    issue 

bard,  14  Vt.  462.  with  notice  and  special  pleas  are  filed 

1.  Bemis    c/.   Homer,   145    111.    567;  at  the  same  time,  it  is  held  that  the 

Orne  r.  Cook,  31  111.  238;  Shotwell  v,  defendant  can    plead  in  either  form, 

Dennis,   14  N.  J.   L.   503;    Wilson   v.  but  cannot  pursue  both  methods,  and 

Marks.  18  Fla.  322;  Printun  v,  Rome  that  his  special  pleas  should  be  stricken 

Land    Co.«    90    Ga.    180;    Xfynatt    v.  out.    Gilmore  v,  Nowland,  26  111.  203. 

Mynatt,  6  Heisk.  (Tenn.)  311.  See  supra^  II.  2.^.  Special  Plea  Amount^ 

LsarstO  Amsnd.  —  In  such  a  case  the  ing  to  General  Issue ^  and  article  NoTICB 

plaintiff  is  at  liberty  to  demur,  and  or  Brief  Statrment  of  Defense,  yoI. 

then  the  defendant,  if  he  thinks  proper,  14,  p.  1074. 

may  apply  for  leave  to  amend.    Shot-  IhortPlaa. —  Where,  under  a  statute, 

well  V,  Dennis,  14  N.  J.  L.  503;  Thel-  the  court  was  authorized  to  strike  out 

lusson  V.  Smith,  5T.  R.  152;  Knapp  v,  a  pleading  for  duplicity  or  for  being 

Hoboken,  39  N.  J.  L.  399.  unnecessarily    prolix,    irrelevant,    or 

But  where  there  are  several  pleas  of  frivolous,  on  motion  of  the  adverse 
the  same  kind,  some  of  which  have  party,  and  it  was  further  provided  that 
been  held,  bad  on  demurrer,  the  others  the  plea  shall  contain  a  succinct  slate- 
may  be  stricken  out.  Dime  Savings  ment  relied  on  as  a  defense  to  the 
Inst.  V.  Hoboken.  42  N.  J.  L.  293.  action,  except  the  plea  of  a  general  de- 

A  Pisa  Whieh  Goes  to  the  Gist  of  the  nial,  a  plea  in  short  is  frivolous  and  is 

action  cannot  be  stricken  out.      Mor-  to  be  treated  as  a  nullity;  and  it  is  the 

gan  V,  Rhodes,  i  Stew.  (Ala.)  70.  duty  of  the  court  to  disregard  such  a 

Motion  Instead  of  Dtmurrer.  —  Where  plea  and  order  it  stricken  out  or  to  pro* 
a  plea  is  defective  in  form  as  being  ceed  to  render  judgment  as  if  no  such 
argumentative,  or  the  like,  it  should  be  plea  had  been  put  in,  either  on  motion 
objected  to  by  special  demurrer,  or  of  the  adverse  party  or  on  its  own 
where  a  motion  instead  of  a  special  motion.  Shirley  v,  Keathy,  4  Coldw. 
demurrer  is  provided  by  sutute  that  (Tenn.)  33;  Grant  v,  Jennings,  i 
method  should  be  pursued,  but  a  gen-  Coldw.  (Tenn.)  54. 
eral  demurrer  raises  only  the  question  Ploa  Hnllity  Bocauso  Hot  8wom  to.  — 
as  to  whether  the  plea  presents  a  sub-  Where  a  plea  must  be  sworn  to  under 
stantial  defense.  Pendleton  County  statute,  as  a  plea  denying  the  execu- 
te Amy,  13  Wall.  (U.  S.)  297.  See  tion  of  a  written  instrument,  such  a 
also,  where  the  motion  to  strike  was  plea  without  the  required  verification 
substituted  for  a  special  demurrer,  is  held  to  be  a  nullity  and  may  be 
Trabue  r.  Higden,  4  Coldw.  (Tenn.1  stricken  out  on  motion.  Merkle  v. 
620;  Shirley  f.  Keathy,  4 Coldw.  (Tenn.)  BoUes,  6  Blackf.  (Ind.)  288;  Barber 
32.  See  also  articles  Demurrers  at  v.  Summers,  5  Blackf.  (Ind.)  339;  Riley 
Common  Law  and  under  the  Codes,  v.  Harkness,  2  Blackf.  (Ind.)  34;  Mc- 
vol.  6,  p.  292;  Duplicity,  vol.  7.  p.  244.  Farland    v.    State  Bank,  4  Ark.    44; 

8.  Shotwell  V,  Dennis,  14  N.  J.  L.  Fowler  r.  Bender,  18  Ark.  262  Uiting 

503.  Wilson  f.  Shannon,  6  Ark.  198;  Hard- 

Xaterial    Allegations  Denied.  —  Pleas  wick  v,  Campbell,  7  Ark.  118;  Little 

are  not  technically  immaterial  so  as  to  Rock  v.  State  Bank,  8  Ark.  227;  Wil- 
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the  particular  form  of  action,^  or  files  a  plea  out  of  time,  a  motion 
to  strike  out  is  proper.* 

WbATt  tlM  FlMi  Ii  PlaUdy  VriT«lous  and  trifling,  or  where  the  subject- 
matter  of  the  plea,  although  accurately  and  technically  set  out 
according  to  the  soundest  rules  of  pleading,  is  entirely  destitute 
of  merit  and  fails  to  answer  the  declaration,  it  may  be  stricken  out 
on  motion.* 

Hams  V.  WiUiams,  13  Ark.  421;  Allis       PIm  in  AbatOMnt  ni«d  with  PlMin 

9.  Bender,  14  Ark.  625;  and  Alexander  Bar.  —  Where  a  plea  In  abatement  is 

V,  Foster,  16  Ark.  660J.  pleaded  at  the  same  time  with  a  plea 

▼lolatioBof  Tormi  of  Ordor  to  Pload.—  in  bar,  it  will  be  stricken  out  on  mo- 

If  a   defendant  obtains  an  order  for  lion.     Douglass   v.   Belcher,   7    Yerg. 

time  to  plead  upon  terms  that  he  plead  (Tenn.)  105.    See  article  Abatemknt  in 

issuably,    and     instead    of    pleading  Pleading,  vol.  i,  p.  i. 
issuably  he  pleads  the  sutute  of  lim-        8.  Marshall    v,  Hamilton,  41   Miss. 

itations,  or  any  other  plea  which  does  329;  Pool  v.  Hill,  44  Miss.  310;  Bacon 

not  go  to  the  merits,  the  plea  wiU  be  r.  Green,  36  Fla.  335 ;  Rivers  v.  Rivers, 

stricken  out  on  motion.     Stadholme  v.  38  Fla.  65;  Sute  v,  Purcell,  31  W.  Va. 

Hodgson,  2  T.  R.  390.  44;  Westervelt  v.  Marin  us,  3  N.  J.  L. 

1.  Bemis  v.  Homer,  145  111.  567.  266;  Coryell  v.  Croxall,  5  N.  J.  L.  879; 

Hil  Debet  in  Aisiiii^iiit.  —  If  a   plea  North  Brunswick  Tp.  v.  Booraem,  10 

in  bar  is  not  adapted  to  the  nature  of  N.  J.  L.  257;  Shotweli  v,  Dennis,  14  N. 

the  action  or  conformable  to  the  count,  J.  L.  503;  Duval  v.  Malone,  14  Gratt. 

as  if  nil  debet  be  pleaded  to  an  action  of  (Va.)  24. 

assumpsit,  the  plaintiff  may  treat  it  as        Ooiitndletion  of  Booord.  —  If  a  fact  in 

a  nullity  or  move  to  set  it  aside.    Shot-  a  c«se  is  so  conclusively  established  by 

well  r.  Dennis,  14  N.  J.  L.  503;  Staf-  the   record   that  a  contrary  averment 

ford  V,  Little,  Barnes  257.  would  not  be  admissible,  a  plea  setting 

Hot  Chiilty  in  Assumpsit.  —  So  where  up  the  fact  would  be  idle,  and  a  motion 

"  not  guilty  "  is  pleaded  in  assumpsit  should  be  made  to  strike  such  a  plea 

it   may   be   stricken    out.     Cunyus  v,  from  the  files  instead  of  demurring  to 

Guenther,  96  Ala.  564.  it.     People  v,  Harding,  53  Mich.  481. 

Where  non  assumpsit  and  not  guilty  SqnitaUo  Pleas  Presenting  Ho  Sq^ta- 
are  pleaded  in  assumpsit,  it  is  held  hie  Defense.  —  Where  pleas  are  inter- 
that  after  verdict  the  plea  of  not  guilty  posed  upon  equitable  grounds,  if  they 
should  be  treated  as  a  nullity  and  present  no  defense  properly  cognizable 
stricken  from  the  record.  Ship  Mil-  on  such  grounds,  it  is  settled  by  the 
waukie  v.  Hale,  i   Dougl.  (Mich.)  306.  practice  in  Florida  that  a  motion  to 

8.  Boopo  of  Motion  to  Strike  Ont.  —  A  strike  them  is  proper.     Bacon  v.  Green, 

motion  to  strike  out  pleas  brings  to  the  36  Fla.  337,  citing  Spratt  v.  Price,  18 

notice  of  the  court  the  right  of  the  de-  Fla.  289;  Home  v.  Carter,  20  Fla.  45; 

fendant  to  file   them,  both  as  to  the  Johnston   v,  Allen,   22   Fla.   224,  and 

order  of  time  and  also  as  to  whether  it  Dickson  v.  Gamble,  16  Fla.  687. 
would  subserve  the  ends  of  justice  and         Uncertainty,  —  Where,  on  account  of 

the  merits  of  the  defense  to   require  indefiniteness  and   uncertainty  In  its 

them  to  be  answered.     Pool  t/.  Hill,  44  allegations,   it    is    impossible    to  tell 

Miss.  310;  Price  v.  Sinclair,  5  Smed.  &  whether  the  facts  sought  to  be  set  up 

M.  (Miss.)  258.     See  also  State  v.  Pur-  in  a  plea  would  constitute  a  legal  or  an 

ceil,  39  W.  Va.  44.  equitable  defense,  the  plea  should  be 

Demurrer    Inip«>per.  —  An    objection  stricken  out.     Rivers  v.  Rivers,  38  Fla. 

that   the   plea   was  not  put  in   proper  65.   But  see  Mynatt  v.  Mynatt,  6  Heisk. 

time,  or  that  it  was  not  accompanied  by  (Tenn.)  311. 

proper  aflSdavit,  or  that  it  was  accom-  Reinstating  —  Harmless  Error,  — 
panied  by  another  plea,  must  be  taken  Where  a  plea  is  properly  stricken  out 
by  motion  to  set  aside*  and  cannot  be  because  it  is  not  framed  with  such  par- 
taken by  demurrer.  Pool  v.  Hill,  44  ticularity  as  to  disclose  whether  an 
Miss.  311;  Ludlow  zr.  McCrea«  I  Wend,  equitable  or  a  legal  defense  is  at- 
(N.  Y.)  228;  Nicholl  V,  Mason,  21  tempted  to  be  set  up,  but  the  court 
Wend.  (N.  Y.)  339;  Morgan  v.  Dyer,  10  afterwards  erroneously  reinstates  it  and 
Johns.  (N.  Y.)  161.  takes  it  into  considcraiion  in  maircing 
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Whtii  Xotiom  Should  Bo  lUdo.  —  The  correct  practice  requires  that  a 
motion  to  strike  out  pleas  should  be  made  before  the  evidence  is 
in,  and  it  is  not  in  order  to  rule  out  evidence  which,  as  the  pleas 
stand,  is  legal  and  admissible.^ 

Hatnro  of  Motion  to  Striko.  —  A  motion  to  discharge  a  plea  made  in 
due  time  presents  the  same  question  as  if  an  application  were 
made  to  file  the  plea.* 

2.  HarmleM  Error  in  Striking  Out  or  Snitaining  Bemnrrer  to  Plea. 
—  If  a  plea  is  stricken  out  or  held  bad  on  demurrer,  but  the 
defendant  has  the  benefit  of  any  defense  raised  thereby  under 
another  plea  on  file,  it  is  held  that  any  error  in  striking  out  the 
former  or  sustaining  the  demurrer  thereto  is  rendered  harmless.* 

up  its  judgment,  the  error  is  harmless,  reject  a  plea  in  bar  for  insufficiency  ad- 

where  all  the  evidence  admitted  was  mits  the  truth  of  the  matters  pleaded, 

properly  admissible  under  the  defend-  State  v.  Purcell,  31  W.  Va.  44. 

ant's  plea  of  the  general  issue.     Rivers  8.  Rake  v.  Pope,  7  Ala.  161 ;  Bacon 

V,  Rivers,  38  Fla.  65.  v.   Green,   36  Fla.  324;    Wadhams  v, 

1.  Johnson   v.    McCuUough,   59  Ga.  Swan,    109  111.   54;    Clark   v.   Bell,   8 
212.  Humph.  (Tenn.)  26;  Sanders  r.  Young, 

Upon  striking  out  a  plea  the  court  i   Head  (Tenn.)  siq;  Grand  Chute  v, 

may,  in  its   discretion,  allow  further  Winegar,  15  Wall.  (U.  S.)  355. 

time  to  plead.    And  if  a  plea  is  f  rivo-  Plea  to  Ammided  DeelaratiOB.  —  Where 

lous  or  IS  intended  for  the  purpose  of  a  demurrer  to  a  plea  is  improperly  sus- 

delay,  no  such  indulgence  should  be  tained,  and  the  declaration  is  thereafter 

granted.      Trimmier  v,   Hamilton,   3  amended,  and  the  plea  to  the  amended 

McCord  L.  (S.  Car.)  425.    See  articles  count  is  in  substance  the  same  as  if  it 

Sham  and  Frivolous  Pleading;  Time  had  been  overruled  on  demurrer,  and 

TO  Plead.  the  defendant  has  the  benefit  of  this 

2.  Pool  V,  Hill,  44  Miss.  306.  plea  on  the  trial,  the  overruling  of  the 
And  Whert  Ol)jfl«tion  Is  Made  to  the  first  plea  is  harmless.     Bacon  v.  Green, 

Filing  of  tho  Ploa  it  should  not  be  re-  36  Fla.  324. 

ceived  if  the  facts  set  up  constitute  no  Sustaining  Domnrrer  to  Spoelal  PIOM. 

defense.   State  v.  Purcell,  31  W.  Va.  44.  —  Although  it  is  permissible  under  the 

Upon    Amendment,  —  If,  after  pleas  statutory  system  of  pleading  to  file  a 

are  adjudged  bad  on  demurrer,  the  de-  special  plea  setting  up  matters  which 

fendant  is  given  leave  to  amend,  and  are  available  under  the  general  issue 

files  pleas  which  would  not  have  been  also  pleaded,  erroneously  sustaining  a 

received  by  the  court  if  tendered  at  the  demurrer  to  the  special   plea  is  not 

time  when  such  leave  was  granted,  a  ground  for  reversal,  because  the  proof 

fortiori  the  court  ought  to  strike  them  can  be  made  under  the  general  issue 

out  when  filed  under  indulgence  giving  and    no    injury  results.      Rodgers  v» 

time  to  amend  the  pleadings.     Parker  Brazeale,  34  Ala.  512;    Hopkinson  v, 

V.  Lewis,  Hempsi.  (U.  S.)  72.  Shelton,  37  Ala.  307;   Stein  v.  Ashby, 

In  Hatort  of  Domnrrer.  —  A  notice  of  24  Ala.  521 ;  Rake  v.  Pope,  7  Ala.  161 ; 

a    motion    to    strike  out  a  notice  of  McKenzie    v,    Jackson,   4    Ala.    230; 

special  matter  filed  with  the  plea  of  the  Shehan  v,  Hampton,  8  Ala.  943;  Mer- 

general  issue  is  in  the  nature  of  a  de-  chants*,  etc..  Bank  v,  Evans,  o  W.  Va. 

murrer.    Camp  v,  Allen,  12  N.  J.  L.  i.  373;  City  F.  Ins.  Co.  v,  Carnigi,  41  Ga, 

AfliBJuion  bj  Motion*  —  A  motion  to  660. 
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PLEAS  IN   EQUITY. 

By  John  Lbhman 

I  DsnviTioH  AVB  Hatitbs,  587. 

1.  In  General^  587. 

2.  Plea  and  Answer  Compared^  588. 

a.  To  Avoid  Answering,  588. 

b.  To  Avoid  Expense  of  Answering^  588. 

c.  Special  Answer^  588. 

d.  Plea  as  Evidence,  588. 

e.  Defense  by  Plea  or  Answer,  588. 

3.  Plea  and  Demurrer  Compared,  589. 

4.  Plea  Unusual  in  Practice,  590.. 

5 .  Pure  Plea,  591. 

6.  Pleas  Not  Pure,  591. 

a.  Negative  Plea,  591. 

b.  Anomalous  Plea,  592. 

IL  Fbaxs  of  Plea,  593. 

1.  Title  and  Commencement,  ^gy 

2.  Direction  to  Specific  Part  of  Bill,  593. . 

3.  Conclusion,  593. 

4.  Verification,  594. 

5.  Signature  of  Counsel,  595. 

nL  FiLure,  595. 

1.  Time  of  Filing  in  General,  595. 

2.  Under  Rule  to  Answer,  595. 

3.  After  Full  Ansuter,  596. 

4.  After  Amendment  of  Bill,  596. 

IV.  Withdrawal  of  Plia,  597. 
Y.  TTn  OF  Pleas  or  Pa&ticvlax  CAm»  597. 

1.  yurisdiction  Generally,  597. 

2.  jurisdiction  of  the  Person,  597. 

3.  Plea  to  the  Person,  597. 

4.  Plea  in  Bar,  598. 

a.  Displacement  of  Equity  of  Bill,  598. 

b.  Matter  in  Pais  Generally,  598. 

c.  Defect  of  Parties,  599. 

d.  Statutory  Bar,  600. 

(i\  Statute  of  Limitations,  6oo. 
(2)  Statute  of  Frauds,  600. 

e.  Matter  of  Record,  600. 

(i)  Former  Adjudication,  600. 
(2)  Another  Suit  Pending,  600. 
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5.  Matter  Arising  After  Bill  Filed^  601. 

6.  Plea  to  Bill  for  Relief  and  Discovery^  601. 

7.  Plea  to  Pure  Bill  for  Discovery^  601. 

8.  To  Bills  to  Enforce  Decrees^  601. 

9.  To  Bills  to  Impeach  Decrees^  601. 

10.  To  CrosS'billSy  602. 

11.  To  Bills  of  Revivor^  602. 

12.  To  Supplemental  Bills^  602. 

13.  To  Bills  of  Review^  602. 

YI  BsqinsiTss  avd  SxmiciSHOT,  602. 

1.  Same  Strictness  Required  as  at  Law^  602. 

2.  Statement  of  Perfect  Defense  —  Certainty^  603. 

3.  Negative  Plea^  604. 

4.  Plea  Bad  in  Part  and  Good  in  Part^  604. 

5.  Plea  to  Relief  and  Discovery^  605. 

6.  Plea  to  Relief  Good  for  Discovery^  605. 

7.  Several  Pleas  in  Order ^  606. 

8.  Plea  to  Part  or  Whole  of  Bill,  606. 

9.  Double  PlecuHng,  607. 

a.  Rule  Against  Duplicity ,  607. 

b.  Several  Matters  Tending  to  One  Pointy  608. 

c.  Surplusage,  608. 

d.  Several  Pleas  by  Leave  of  Court,  608. 

yn.  SvppoBTnre  avd  AoooMPAmmre  Avswebs^  609. 

1.  In  General,  609. 

2.  Plea  and  Answer  to  Different  Parts  of  Bill,  609. 

3.  Plea  and  Answer  to  Same  Parts  of  Bill,  609. 

4.  Supporting  Answers,  610. 

a.  Necessity  and  Propriety  in  General,  610. 

b.  Pure  Plea,  610. 

c.  Negative  Plea,  611. 

d.  Plea  to  Bill  Anticipating  Defense —  Anomalous  Pleas^ 

612. 
€.   When  Discovery  Is  Not  Necessary,  613. 

(i)  Matter  of  Bill  Insufficient  to  Require  Answer^ 
613. 
Necessity  Dependent  on  Sufficiency  of  Bill,  613. 
Effect  of  Waiver  of  Answer  under  OcUh,  614. 
y.  Nature  of  Supporting  Answer,  615. 
(i^  For  Discovery  Only,  615. 
(2S  Plea  Overruled  by  Supporting  Answer^  615. 
g.  Dental  by  Plea  and  Answer,  616. 

5.  Answers  in  Subsidium,  618. 

ym  PBOCEEBnres  itpoh  the  Plea,  618. 

1.  Replying  to  or  Setting  Down  for  Argument,  618. 

2.  Test  of  Sufficiency  —  Setting  Down  for  Argument,  618. 

3.  Effect  of  Setting  Down  for  Argument,  620. 

4.  Pleas  Referred  Before  Argument,  620. 

5.  Questions  of  Form  or  Irregularity  —  Motion,  621. 

6.  Effect  of  Allowing  Plea,  622. 
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7.  Effect  of  Saving  Plea  to  the  Hearings  622. 

8,  ^ect  of  Overruling  Plea^  623. 

a.  Order  to  Answer^  623. 

b.  Plea  Ordered  to  Stand  for  Answer^  624. 


ii)  In  General^62^ 


,2)  Liberty  to  Except^  625. 
c.  Defense  Set  Up  in  Answer  After  Plea  Overruled^  626. 
9.  Nature  of  Order  Overruling  or  Allowing  Plea^  627. 

10.  Amendment^  627. 

a.  In  General^  627. 

b.  Liberty  to  Amend  Bill  and  Plead  De  Novo^  628. 

c.  Amendment  of  Bill  Before  Argument  of  Plea^  628. 

11.  Exception  to  Answer  Filed  with  Plea^  628. 

12.  Replication^  628. 

CROSS-REFERENCES. 

As  to  Plects  in  Actions  at  Law,  see  article  PLEAS  A  T  LA  W,  ante. 
Pleas  in  Particular  Suits  in  Equity,  see  specific  titles  throughout 

this  work,  and  consult  the  General  Index. 
Answers,  see  article  ANSWERS  IN  EQUITY  PLEADING, 

vol.  I,  p.  863. 
Time  to  Plead,  sec  article  TIME  TO  PLEAD. 

I  DsrariTiov  avd  Hatitbb  —  1.  In  General.  —  A  plea  in  equity 
is  a  pleading  by  which  the  defendant  sets  up  a  single  fact,  or 
several  facts  converging  to  one  point,  as  a  cause  why  the  suit 
should  be  either  dismissed,  delayed,  or  barred.^  It  presents 
some  distinct  fact  which,  admitting  the  bill  to  be  true,'  of  itself 
creates  a  bar  or  avoids  the  necessity  of  the  discovery  sought  and 
the  expense  of  going  into  the  evidence  at  large.' 

1.  Cooper's  Eq.  PI.  223.  being  replied  to,  it  affords  him  two  im- 

DsBial  «f  Alligations  of  BUL  —  "The  porunt  advanuges  over  an  answer: 
principle  of  a  defense  by  plea  is,  that  first,  the  admissions  are  constructive, 
the  defendant  avers  some  one  matter  and  only  for  the  purposes  of  that  suit, 
of  avoidance,  or  denies  some  one  alle-  while  the  admissions  given  by  an  an- 
gation  of  the  bill,  and  contends  that  swer  are  actual,  and  bind  the  defend- 
assuming  the  truth  of  all  the  allega-  ant  for  all  purposes;  secondly,  in  bills 
tions  in  the  bill,  or  of  all  except  that  for  an  account  and  similar  bills,  if  the 
which  is  the  subject  of  denial,  there  is  plea  is  sustained,  it  protects  the  de- 
sufficient  to  defeat  the  plaintiff's  claim."  fendant  entirely  from  rendering  an  ac- 
Adams's  Equity,  p.  336.  See  also  count,  or  giving  any  discovery  as  to 
infra^  I.  6.  PUas  Not  Pure,  the    amount    to    which    the    plaintiff 

8.  Gage  v.  Smith,  142  111.  191 ;  Gold-  would  be  entitled  if  he  could  maintain 

smith  V.  Gilliland,  24  Fed.  Rep.  154;  his   bill.     If,  indeed,  the  defendant  is 

Lilienthal  v,  Washburn,  4  Woods  (U.  willing  to  give  the  plaintiff  all  the  dis- 

S.)  65 ;   Bayley  v,  Adams,  6  Ves.  Jr.  covery  that  he  asks  for,  a  plea  has  no 

594;  Cooper's  Eq.  PI.  243.  advantage  over  an  answer,  and  should 

SfliMtof  Admission  and  AdTaatagos  of  never  be  resorted  to."     Langdell's  Eq. 

Ploa.  —  Professor  Langdell  thus  states  PI.,  §  99,  citing  Wigram  on  Discovery, 

the  effect  of  such  admissions  and  the  %  44,  note  (g), 

advantages  of  a  plea  over  an  answer:  8.  Farley  v,  Kittson,  120  U.  S.  314; 
*'  Notwithstanding  the  admissions  U.  S.  v.  California,  etc..  Land  Co.,  148 
which  a  defendant  is  compelled  to  U.  S.  39;  U.  S.  v,  American  Bell  Tele- 
make  by  a  plea,  in  the  event  of  its  phone  Co.,  30  Fed.  Rep.  524;  Donnell 
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The  Criterion  by  which  to  determine  how  far  a  defense  is  proper 
by  way  of  plea  is  to  ascertain  whether  the  cause  is  thereby 
reduced  to  a  single  point  as  creating  a  complete  bar  to  the  suit.^ 

2.  Plea  and  Amwer  Compared  —  a.  To  Avoid  Answering.  — 
One  of  the  peculiar  and  principal  effects  of  a  plea  is  to  present 
such  a  defense  as  shows  that  the  defendant  cannot  be  compelled 
to  make  or  will  be  excused  from  making  such  an  answer  as  the 
bill  calls  for.* 

b.  To  Avoid  Expense  of  Answering.  —  The  uses  of  a  plea 
and  the  reason  for  its  allowance  are  that  it  saves  time,  trouble, 
and  expense ;  and,  therefore,  if  a  party  wishes  to  set  up  different 
facts  in  avoidance  of  the  plaintiff's  claim,  an  answer  is  the  course 
of  pleading.* 

c.  Special  Answer.  —  A  plea  in  equity  is  defined  to  be  a 
special  answer,  different  from  an  answer  in  the  common  form  in 
that  it  demands  judgment  of  the  court  in  the  first  instance 
whether  the  special  matter  set  up  does  not  preclude  the  plaintiff^ 
from  his  right  to  the  answer  or  relief  prayed  by  the  bill.* 

d.  Plea  as  Evidence.  —  A  plea  is  always  in  avoidance  of  the 
bill,  and  never  responsive  to  it.  It  stands  for  nothing  as  evidence 
of  facts  which  are  stated  therein.* 

e.  Defense  by  Plea  or  Answer.  —  An  answer  in  chancery- 
has  in  general  a  twofold  property ;  first,  it  meets  the  allegations 
of  the  bill,  and  second,  it  contains  a  statement  to  the  court  of  the 
nature  of  the  defense  on  which  the  defendant  means  to  rely ;  and 
in  this  respect  the  answer  fulfils  the  duty  of  a  plea,  either  by- 
denying  the  facts  on  which  the  plaintiff's  equity  as  stated  in  the 
bill  arises,  or  by  confessing  such  facts  and  avoiding  them  by  the 

V.  King,  7  Leigh  (Va.)  398;  Bailey  v,  time  avoid  answering  in   full;   if  he 

LeRoy,  2  Edw.  Ch.  (N.  Y.)  514;    Loud  wishes  to  avoid  answering,  he  must 

V.  Sergeant,  i  Edw.  Ch.  (N.  Y.)  165;  plead.     Weisman  v.  Heron  Min.  Co.,  4 

Newton   v,  Thayer,  17  Pick.   (Mass.)  Tones  Eo.  (N.   Car.)    112;    Reade    r. 

129;  Union  Branch  R.  Co.  r.  East  Ten-  Woodrooffe,   24  Beav.  421.    See  also> 

nessee,  etc.,  R.  Co.,  14  Ga.  327;  Hind-  articles  Answers  in  Equity  Pleading, 

man  v,  Taylor,  2  Bro.  C.  C.  xo;  Reiss-  vol.  i,  p.    863;    Discovery,   Produo 

ner  v.  Anness,  3  Ban.  &  Ard.  I4j^.  tion,  and  Inspection,  vol.  6,  p.  728. 

1*  Loud  V.  Sergeant,  i  Edw.  Ch.  (N.  And    see    infra^   VII.  4.  /.    (2)   PUa 

Y.)    165;     Goodrich    v,    Pendleton,    3  Overruled  by  Supporting  Answer, 

Johns.   Ch.  (N.  Y.)  384;   Spangler  v.  8.  Reissner  v,  Anness,  3  Ban.  ft  Ard. 

Spangler,  19  111.  App.  28;  Albany  City  149*    Rowe  v.  Teed,  15  Yes.  Jr.  377; 

Bank    v.    Dorr,    Walk.    (Mich.)    317;  D wight  v.  Central  Vermont  R.  Co.,  20 

Hubbell  V.  De  Land,  11  Biss.  (U.  S.)  Blatchf.  (U.  S.)  200;    Milligan  r.  Mil- 

387;   Chapman  s/.  Turner,  i  Atk.  54;  ledge,  3  Cranch  (U.  S.)  220;   Farley  r. 

Wing     V.    Murrells,     11     Price    723;  Kittson,  120  U.  S.  314. 

Ritchie  v,  Aylwin,  15  Ves.  Jr.  84.    See  4.  Hagthorp  v.   Hook,    i  Gill  ft  J. 

infra^  VI.  9.  Double  Pleading;  and  see  (Md.)  283;    Rouskulp  v,  Kershner,  49 

article  Duplicity,  vol.  7,  p.  235.  Md.  521 ;    Davison  v,  Schermerhom,  i 

2.  Chase*s  Case,  i  Bland  (Md.)  217;  Barb.  (N.  Y.)  480;    Donnell  v.  King,  7 

U.  S.  V,  California,  etc..  Land  Co.,  148  Leigh  (Va.)  398:  Sims  v.  Lyle,  4  Wash. 

U.  S.  39;    Farley  v.  Kittson,  120  U.  S.  (U.S.)  303;    Wing  v,  Murrells,  11  Price 

314.  733.     See  also  infra.  III.  Filini^, 

Full  Answer.  —  Therefore,  the  defend-  6.  Gernon  v,  Boccaline,  2  Wash.  (U« 

ant  cannot  answer  and  at  the  same  S.)  199. 
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introduction  of  some  new  matter  from  which  contrary  inferences 
may  be  drawn,*  so  that  many  matters  which  reduce  the  defense 
to  a  single  point  may  be  set  up  by  answer  as  well  as  by  plea. 
Such  are  the  defenses  of  the  statute  of  frauds,'  the  statute  of  limi- 
tations,* a  former  recovery,*  the  pendency  of  another  suit,*  pur- 
chase for  valuable  consideration  without  notice,*  usury,^  a  defect 
of  parties,®  an  account  stated  to  a  bill  for  an  accounting  gen- 
erally,* and  multifariousness.**  But  a  simple  denial  of  some  aver- 
ment in  the  bill  is  generally  the  province  of  an  answer  and  not  of 
the  plea.** 

3.  Plea  and  Demurrer  Compared.  —  A  demurrer  can  extend  to 
such  objections  only  as  appear  upon  the  face  of  the  bill,**  whereas 
a  plea  generally  proceeds  upon  matters  dehors  the  bill.**   There- 

1.  Stone  V,  Moore,  26  111.  165.    See  i   Del.   Ch.   320.      But  see  Servis    v, 

also  article  Answers  in  Equii*y  Plead-  Beatty,  3a  Miss.  53. 

ING,  vol.  I,  p.  863.  7.  Dyer  v.  Lincoln,  11  Vt.  300.    See 

8.  Cranston  v.  Smith,  6  R.  I.  331;  also  article  Usury. 

Switzer  v,  Skiles,  8  111.  531 ;  Cozine  v.  8.  Mitchell  v.  Lenox,  3  Paige  (N.  Y.) 

Graham,  2  Paige  (N.  Y.)  177;   Barnes  280;  Prentice  v,  Kimball,  19  111.  320; 

V.  Teague,  i  Jones  Eq.  (N.  Car.)  277.  Allen  v.  Woodruff,  96  III.  11.     See  also 

See  article  Frauds,  Statute  of,  vol.  article  Parties. 

9,  p.  690.  9.  Bullock  V,  Boyd,  •2  Edw.  Ch.  (N. 

3.  Pnnce  v,  Heylin,  i  Atk.  493;  Y.)  293.  See  also  article  Accounts 
Miller  v.  M'Intyre,  6  Pet.  (U.  S.)  61;  and  Accounting,  vol.  i,  p.  83. 
Highstone  v.  Franks,  93  Mich.  52;  10.  Bell  v.  Woodward,  42  N.  H.  181; 
Rnckman  v.  Decker,  23  N.  J.  Eq.  283.  Abbot  v,  Johnson,  32  N.  H.  9.  See 
See  also  article  Limitations,  vol.  13,  p.  also  article  Multifariousness  and  Mis- 
176.  joinder,  vol.  14,  p.  194. 

4.  Cates  v,  Loftus,  4  T.  B.  Mon.  11.  Benson  v.  Jones,  i  Tenn.Ch.  499; 
(Ky.)44i;  Jourolmon  v.  Massengill,  86  Bailey  v,  LeRo^,  2  Edw.  Ch.  (N.  Y.) 
Tenn.  81;  Pearse  v.  Dobinson,  L.  R.  i  514.  See  also  iw/ra,  I.  6.  a.  Negative 
Eq.  241.    See  also  article  Former  Ad-  Plea. 

JUDICATION,  vol.  9,  p.  61X.  18.  See  article  Demurrers  in  Chan- 

6.  Anothor  Suit  Ftnding  may  be  cery,  vol.  6,  p.  391. 
pleaded  in  the  answer,  in  which  case  18.  <*  The  Distinetion  betWMn  a  ]>•. 
all  the  certainty  of  a  plea  is  required,  murrar  and  a  Flea  dates  as  far  back  as 
Macey  v,  Childress,  2  Tenn.  Ch.  23;  the  time  of  Lord  Bacon,  by  the  58th  of 
Connell  v.  Furgason,  5  Coldw.  (Tenn.)  whose  Ordinances  for  the  Administra- 
404.  But  the  plea  seems  to  be  the  tion  of  Justice  in  Chancery  '  a  demur- 
proper  method.  See  also  article  An-  rer  is  properly  upon  matter  defective 
OTHER  Suit  Pending,  vol.  i,  p.  750.  contained  in  the  bill  itself,  and  no 
6.  Donnell  r.  King,  7  Leigh  (Va.)  foreign  matter;  but  a  plea  is  of  foreign 
393;  Rhea  v.  Allison,  3  Head  (Tenn.)  matter  to  discharge  or  stay  the  suit,  as 
177;  Cardwell  v,  Cheatham,  2  Head  that  the  cause  hath  been  formerly  dis- 
(Tenn.)  14;  Craig  v,  Leiper,  2  Yerg.  missed,  or  that  the  plaintiff  is  outlawed 
(Tenn.)  193;  Servis  v,  Beatty,  32  Miss,  or  excommunicated,  or  there  is  another 
52;  Cummings  v.  Coleman,  7  Rich,  bill  depending  for  the  same  cause, 
Eq.  (S.  Car.)  509;  Gahee  v,  Sneed,  i  or  the  like.'  Orders  in  Chancery 
Dev.  &  B.  Eq.  (N.  Car.)  333;  Boone  v,  (Beames's  ed.)26.  Lord  Redesdale,  in 
Chiles,  10  Pet.  (U.  S.)  211;  Secombe  r.  his  Treatise  on  Pleadings,  says:  'A 
Campbell,  18  Blatchf.  (U.  S.)  108;  Dick  plea  must  aver  facts  to  which  the  plain- 
V.  Dough  ten,  i  Del.  Ch.  320.  tiff  may  reply,  and  not,  in  the  nature 
Bequisite  Cartainty.  —  And  an  answer  of  a  demurrer,  rest  on  facts  in  the  bill.' 
setting  up  that  the  defendant  is  an  in-  Mitford  PI.  297.  And  Mr.  Jeremy,  in 
nocent  purchaser  should  contain  all  the  a  note  to  this  passage,  commenting  on 
certainty  of  a  plea.  Rhea  v,  Allison,  3  the  ordinance  of  Lord  Bacon,  observes: 
Head  (Tenn.)  177;  High  v,  Batte,  10  '  The  prominent  distinction  between  a 
Yerg.  (Tenn.)  335;   Dick  v.  Doughten,  plea  and  a  demurrer,  here  noticed,  is 
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fore  if  objections  which  appear  upon  the  face  of  the  bill  are  raised 
by  plea  the  plea  will  be  overruled.^  And  in  most  cases  what 
would  have  been  a  good  defense  by  demurrer  if  it  had  appeared 
on  the  face  of  the  bill  will  be  a  good  defense  by  plea  if  it  does 
not  so  appear,  and  conversely,  what  would  be  a  good  defense  by 
way  of  plea  is  held  to  be  good  by  way  of  demurrer  if  the  objection 
appears  on  the  face  of  the  bill.* 

4.  Plea  XTnnraal  in  Praetioe.  —  A  plea  is  not  a  frequent  mode  of 
defense  in  the  equity  practice,'  but  when  used  the  same  rules  of 
procedure  which  govern  in  the  English  chancery  practice,  in  the 
absence  of  statute  or  rules  otherwise  providing,  obtain  in  the 
United  States.* 

PlM  in  Answ«r.  —  In  some  jurisdictions  the  matter  proper  for  a 
plea  is  expressly  reserved  in  the  answer  by  way  of  plea.* 

strictly  true,  even  of  that  description  murrer,  it  is  also  true  that  he  may  pre- 

of  plea  which  is  termed  negative,  for  it  sent  a  good  plea  by  averring  the  facts 

is  the  affirmative  of    the  proposition  contained  in  the  bill  and  along  with 

which  is  stated  in  the  bill;'  in  other  them  other  and  additional   facts  not 

words,  a  plea  which  avers  that  a  cer-  contained  therein,  provided  the   facts 

tain  fact  is  not  as  the  bill  affirms  it  to  taken  from  the  bill  and  the  new  facts 

be  sets  up  matter  not  contained  in  the  together  establish  a  defense  to  the  bill, 

bill."     Farley z'.  Kittson,  120 U.S.  315,  Missouri  Pac.  R.  Co.  v.  Texas,  etc.,  R. 

per  Gray,  J.     See  also   Ferguson    v,  Co.,  50  Fed.  Rep.  151. 

Miller,  5  Ohio  460;  Cozine  v.  Graham,  8.  Cooper*s  Eq.  PI.  335. 

2  Paige  (N.  Y.)  177;  Southern  L.  Ins.,  8.  Rouskulp    v,   Kershner,  49   Md. 

etc.,  Co.  V,  Lanier,  5  Fla.  no;  Black  521. 

9.  Black,  15  Ga.  445.  **  Vow  that  a  lUiooTsry  Is  Seldom  looglit 

The  Boason  of  this  is  that  the  bill  may  by  a  bill,  and  parties  are  competent 

be  so  artificially  drawn  as  to  avoid  dis-  witnesses,  the  old  necessity  for  pleas  in 

closing  the  whole  of  the  case,  which,  bar  has   to  a  great  extent  ceased  to 

if  it  had  done  so,  would  have  made  it  exist,  and  they  are   therefore  seldom 

open  to  demurrer.     Cooper's  Eq.  PI.  used."    Gibson's  Suits  in  Chancery, 

235.  §  329. 

1.  Phelps  V.  Garrow,  3  Edw.  Ch.  ^N.  Matter  in  Abatement.  —  In  Tennessee^ 

Y.)  139;  Varick  v.  Dodge,  9  Paige  (N.  by  Code,  g  4318,  a  defendant  is  not  re- 

Y.)  149;  Bell  V.  Woodward,  42  N.  H.  quired  to  plead  in  any  case  except  to 

181;  Black  V,  Black,  15  Ga.  445;  Mc-  the  jurisdiction  of  the  court,  and  all 

Closkey  v.   Barr,   38   Fed.   Rep.    165;  other  defenses  may  be  embraced  in  his 

Goldsmith  v,  GilUland,  24  Fed.  Rep.  answer.      Witt    v.     Ellis,     2    Coldw. 

154;    Plummer  v.   May,   i   Ves.  426;  (Tenn.)  38.    This  section,  however,  is 

Billing  V.  Flight,  i  Madd.  234;  Steff  v,  held  not  to  include  matter  in  abate- 

Andrews,  2  Madd.  5 ;  Brownsword  v,  ment,  which  must  be  specially  pleaded. 

Edwards,  2  Ves.  245.  Connell  v.  Furgason,  5  Coldw.  (Tenn.) 

Speaking  Demurrer  ~  F^Mts  in  Bapport  404,  citing  Kendrick  v.  Davis,  3  Coldw. 

of  Plea.  —  In  a  plea  it  is  proper  to  bring  (Tenn.)  524. 

in  facts  and  averments  to  support  the  4*  Chase  v,  M'Donald,  7  Har.  ft  J. 

plea,   whereas  a  demurrer  can  be  to  (Md.)  160;    Rouskulp  v.  Kershner,  49 

nothing  but  what  appears  on  the  face  Md.  516. 

of  the  bill,  otherwise  it  will  be  a  speak-  6.  Scott    v.    Rand,    zi8  Mass.    216: 

ing  demurrer.       Brownsword   r.   Ed-  Wanmaker  ».  Van  Buskirk,  i  N.  J.  Eq. 

wards,  2  Ves.  245.  685. 

Pleading  P^Mts  Alleged  in  BiU.  —  And  80  nnder  the  Oodo  answers  may  con- 

while  it  is  true  that  a  defendant  cannot  tain  what  are  in  fact  pleas,  as  a  plea  of 

plead  merely  the  facts  averred  in  the  the  statute  of  limiutions.    McClanahan 

bill,  and  if  he  objects  to  their  suffi-  v.  West,  100  Mo.  319.     See  also  article 

ciency  to  authorize  recoverv  he  must  Answbrs  in  Code  Pleading,  vol.  i,  p. 

himself  present   his  objection  by  de-  777. 
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5.  Pure  Plea.  —  A  pure  plea  is  always  one  which  sets  up  some 
matter  dehors  the  bill  in  displacement  of  the  equities  of  the  bill,^ 
so  that  in  the  main  what  has  been  said  up  to  this  point  has  refer- 
ence to  pleas  of  this  character. 

6.  Pleas  Hot  Pure  —  a.  Negative  Plea.  —  It  is  not  always 
true,  however,  that  a  plea  presents  matter  not  appearing  upon  the 
face  of  the  bill,  for  if  the  bill  contains  a  material  averment  the 
falsity  of  which  would  defeat  it  such  a  fact  may  be  traversed,*  as 
in  the  case  of  pleas  to  the  person.* 

Sapportiiig  Aniwer.  —  But  a  negative  plea  alone  is  not  always  suffi- 
cient, for  where  the  plaintiff  is  entitled  to  discovery  as  to  the 
matter  denied  by  the  plea  a  supporting  answer  is  necessary.* 

Hot  Part  of  Original  SyitMn.  —  Negative  pleas  are  not  part  of  the 
original  system  of  equity  pleading,  and  became  a  part  of  the  more 
modern  practice  only  after  a  series  of  confused  and  conflicting 
decisions.* 

Whtra  the  Pisa  in  Sqidtj  Ii  Aboliihad  between  a  plea  and  a  demurrer  is  true 

the  defenses  presenting  the  issues  of  even  of  that  description  of  plea  which 

the   fact    must    be  made  by  answer,  is  termed  negative,  for  it  is  the  affirm- 

Moore  v.  Bush,  5  Pa.  Dist.  Rep.  141.  ative  of  the  proposition  which  is  stated 

1.  Benson  tr.  Jones,  I  Tenn.  Ch.  498;  in   the   bill.     In  other  words,  a  plea 

Armengaud  v.  Coud^rt,  23  Blatchf.  (U.  which  avers  that  a  certain  fact  is  not  as 

S.)  484;  Dwight  V,  Central  Vermont  R.  the  bill  affirms  it  to  be  sets  up  matter 

Co.,  20  Blatchf  (U.  S.)  aoo,  9  Fed.  Rep.  which  is  not  conuined  in  the  bill.     Far- 

788;  West  Portland  Homestead  Assoc,  ley  v.  Kittson,  iso  U.  S.  314. 

V,  Lownsdale,  17  Fed.  Rep.  205;  Gold-  When    Vot   Proper  —  iDfringement  of 

smith  V,  Gilliland,  24  Fed.  Rep.  154.  Patent.—  In  Union  Switch,  etc.,  Co.  v, 

8.  Rhino  v.  Emery,  79  Fed.  Rep.  Philadelphia,  etc.,  R.  Co.,  69  Fed.  Rep. 
483;  Champlin  v,  Champlin,  2  Edw.  833,  a  plea  amounling  to  a  denial  that 
Ch.  (N.  Y.)  362;  Self  red  v.  People's  the  defendants  infringed  certain  pat- 
Bank,  z  Baxt.  (Tenn.)  200;  Sanders  v,  ents  in  the  manner  alleged  in  the  bill, 
King,  cited  in  Thring  v.  Edgar,  2  Sim.  that  is,  by  conjoint  use,  was  not 
&  S.  277;  Robertson  v.  Lubbock,  4  allowed,  the  court  saying  that  though 
Sim.  161;  Cooke  v.  Gittings,  21  Beav.  expense  might  be  avoided  by  having 
497;  Armitage  v,  Wadsworth,  i  Madd.  the  single  point  as  to  infringement  first 
188;  Hitchins  v.  Lander,  Cooper  34;  investigated  and  determined,  yet  the 
Winn  V.  Fletcher,  i  Vern.  473;  Hall  v,  allowance  of  such  a  plea  might  increase 
Noyes.  3  Bro.  C.  C.  483;  Cartwright  the  expense,  and  that  no  authority  was 
V,  Hately,  3  Bro.  C.  C.  238.  cited  where    such    a    plea    had   been 

Diifeonoe  Between  Pnro  and  VefatiTO  allowed  in  a  suit  for  the  infringement 

Pleas.  —  A    negative  plea    is  a    mere  of  a  patent.     Citing  Sharp  v,  Reissner, 

traverse  of  a  material  allegation  in  the  o  Fed.    Rep.  447,   and    Matthews    v, 

bill,  diflfering  from  the  pure  plea  in  that  Lalance,  etc.,  Mfg.  Co.,  2  Fed.  Rep. 

the  latter  admits  the  truth  of  the  bill  232,  in  which  latter  case  the  court  said: 

but  states  some  matter  dehors  which  **  Undoubtedly  pleas    in    some    cases 

destroys  the  eflfect  of  the  allegation,  are  allowable,  in  equity,  which  deny 

Benson  t/.  Jones,  iTenn.  Ch.  498;  Bell  merely  an  allegation  of  the  bill;"  but 

V,  Woodward,  42  N.  H.  193;  Denys  v.  held  that  the  plea  in  the  particular  case 

Locock,  3  Myl.  &  C.  234.  before  it  was  not  an  allowable  one. 

Whether  a  plea  be  affirmative  or  neg-  8.  See  infra^  V.  3.  Plea  to  the  Person, 

ative  it  must  be  an  allegation  or  denial  4.  See  infra^  VII.  4.  c.  Negative  Plea, 

of  some  leading  fact  or  of  some  mat-  6.  In  Gunn  r.  Prior,  2  Dick.  657,  i 

ters  which  taken  collectively  make  out  Cox  197,   Lord  Thurlow  overruled  a 

tome     general     fact.      Robertson    v.  negative  plea,  and  in  Newman  v.  Wal- 

Lubbock,  4  Sim.  t6i.  lis,   2   Bro.  C.  C.  143,  adhered  to  his 

Biflinronoe  Between  Plea  and  Demnrrer  former  opinion  that  such  a  plea  was 

PreserTed  —  The  prominent  distinction  not  good.     Afterwards,   however,   he 
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VegatiTe  AT«niient  in  Pure  Plaa.  —  A  plea  is  not  affirmative  or  negative 
by  reason  of  the  nature  of  its  averments  alone.  A  pure  plea  may 
necessarily  consist  of  negative  averments  where  such  averments 
are  necessary  to  a  complete  statement  of  the  defense  relied  on,* 
but  when  the  bill  anticipates  such  an  agreement  it  will  become 
the  negative  part  of  an  anomalous  plea,  and  a  supporting  answer 
as  to  such  matter  will  be  necessary. 

AiBmAtive  AT«naent  in  VegatiTo  Plea.  —  So  a  negative  plea  is  none 
the  less  negative  though  it  contains  affirmative  averments  of  facts 
in  support  of  the  denial.* 

b.  Anomalous  Plea.  —  When  the  defendant's  defense  is 
anticipated  by  the  bill,  and  equitable  circumstances  are  charged 
to  overcome  it,  he  may  nevertheless  set  up  the  defense  by  plea, 
denying  the  equitable  circumstances  charged  in  avoidance ; '  but 
he  must  support  his  plea  with  an  answer  as  to  such  anticipatory 

changed  his  former  opinion,  holding  a  notice,  the  notice  must  be  equally  de- 
negative  plea  to  be  good.  Hall  v,  nied  by  averment;  in  which  case  the 
Noyes,  3  Bro.  C.  C.  489.  See  also  averment  will  be  a  negative  averment." 
Armiuge  v,  Wadsworth,  i  Madd.  i  Daniell's  Ch.  PI.  and  Pr.  (6th  Am. 
188.  ed.)  613. 

1.  DiifewiMZzplained.  —  '*  If  the  plea  A  plea  averring  to  a  charge  of  con* 

amounts  merely  to  a  denial,  direct  or  stnictive  notice  that  to  the  defendant's 

argumentative*  of  some  fact  which  the  knowledge  and    belief  there   was  no 

plaintiff  must  prove  in  order  to  obtain  notice,   without    answering    the  facts 

relief,  whether  such  fact  be  alleged  in  charged  as  affecting  him  with  notice, 

the  bill  or  not,  the  plea  will  be  nega-  is  bad.    Jerrard  v,  Saunders,  2  Ves.  Jr. 

tive;  for  if  the  plea  be  replied  to,  the  187.    See  also  in/ra^  VII.  4.  d.  Plea  to 

only  fact  to  be  tried  will  be  the  fact  Bill  Anticipating  Defense  —  Anomalous 

thus  denied,  and  as  to  that  the  plaintiff  Pleas, 

will  have  the  burden  of  proof.    *    *    *  8.  Cheatham  v,  Pearce,  89  Tenn.  674. 

On  the  other  hand,  if  the  plea  alleges  8.  Souzer  v.  De  Meyer,  2  Paige  (N. 

some    fact    which  is    consistent  with  Y.)  577;  Weed  v,  Smull,  7  Paige  (N. 

every  fact  necessary  to  be  proved  bv  Y.)  573;    Somerset    County    Bank  r. 

the  plaintiff,  but  which,  if  true,  will  Veghte,  42  N.  J.   E<j.  42;   Greene  v. 

still  prevent  the  plaintiff's  recovering  Harris,  11  R.  I.  5;  Knight  tr.  Bam pfield, 

(and  unless  such  be  its  effect,  the  plea  i  Vern.  179;  Willis  z^.  Jernegan,  2  Atk. 

will  necessarily  be  oad),  in  that  case  251;  Pusey  v,  Desbouvrie,  3  P.  Wms. 

the  plea  will  be  affirmative;  for  if  it  be  315,  wherein  a  plea  of  release  was  filed 

replied  to,  the  only  fact  to  be  tried  will  to  a  bill  to  set  aside  the  release,  and  it 

be  the  fact  alleged  by  the  plea,  and  as  was  argued  that  as  the  bill  was  brought 

to  that  the  defendant  will  have  the  bur-  to  set  aside  the  release  the  defendant 

den   of  proof."      Langdell's   Eq.    PI.,  ought  not  to  be  permitted  to  plead  the 

g  108.  release  in  bar;  but  the  lord  chancellor 

**  Thus,  the  very  fact  of  want  of  no-  was  of  a  different  opinion,  saying  that 

tice,  in  a  plea  of  purchase  for  a  valuable  this  was  every-day  practice,  and  uiat  if 

consideration,    may    be    both    affirm-  the  practice  were  otherwise  no  release 

ativelv  and  negatively  averred;  for  if  could  be  pleaded  to  a  bill  brought  to 

the  bill  merely  sets  out  the  plaintiff's  set  it  aside. 

title  and  does  not  charge  the  defendant  Inft«ad  of  Btplioation.  —  In  such  cases 

with  having  any  notice  of  it,  the  want  the  bill,  instead  of  reserving  the  avoid- 

of  notice,   being  one  of   the  circum-  ing  matter  for  a  replication,  charges 

stances    necessary    to  constitute    the  that  the  respondent  sets  up  a  pretended 

equitable    bar,    must    be   averred    in  defense  or  excuse  and  then  alleges  cir- 

the  plea;  in  which  case;  according  to  cumstances  as  reasons  why  the  bar 

the  distinction  above  pointed  out,  the  should  not  be  available.    Greene    v. 

averment  is  affirmative.    And  so,  if  the  Harris,  11  R.  I.  5;    Somerset  County 

bill  actually  charges  the  defendant  with  Bank  v,  Veghte,  42  N.  J.  Eq.  42. 
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matter.  This  is  called  an  anomalous  plea,  on  account  of  its 
double  character  of  a  pure  and  a  negative  plea.* 

n.  Fbaxs  of  Plea  —  1.  Title  and  Commenoement  —  The  TiUe  of 
a  plea  in  equity  should  agree  with  the  title  of  the  cause  at  the 
time  when  the  bill  was  filed.* 

Commenodment  —  ProtMtatioii.  —  A  plea  in  equity  commences  with  a 
protestation  against  any  admission  of  the  facts  alleged  in  the  bill, 
so  that  the  defendant  may  not  be  concluded  in  another  suit  by 
the  constructive  admission  of  his  plea.* 

2.  Direction  to  Specific  Part  of  BUI.  —  A  plea  should  then  con* 
fine  its  effect  to  the  part  of  the  bill  to  which  it  is  directed.* 

3.  Condnfion.  —  Strictly,  a  plea  which  is  informal  in  that  it  does 
not  conclude  with  a  proper  prayer,  as  that  the  defendant  ought 
not  to  be  called  upon  for  further  answer,  is  defective  in  form,* 

1.  Langdell's  Eq.  PI.,  §  loi.     See  in-  but  the  remedy  for  such  a  defect  is 

fra,  VII.  4.  d.  Plea  to  Bill  Anticipating  mild  and  liberal.     It  is  only  to  order 

Defense  —  Anomalous  Pleas,  the  plea  to  stand  for  so  much  of  the 

8.  I  Daniell's  Ch.  PI.  and  Pr.  (6th  bill  as  it  properly  covers  and  no  more, 

Am.  ed.)  68i;    Pike  t/.  O'Connor,  7  Ir.  and  to  require  the  defendant  to  answer 

E(j.  Rep.  65,  holding  that  a  plea  to  an  to  the  residue  of  the  bill."     Citing  Alli- 

'onginal  bill  in  the  nature  of  a  bill  of  son  t/.  Sharpley,  Hardr.  216,  an  ancient 

revivor  entitled  as  a  plea  to  a  bill  of  case  in  point  wherein  the  conclusion  of 

revivor  was  bad  in  form  as  not  follow-  the  plea  was  to  the  whole  bill  and  the 

ing  the  nature  of  the  bill.  matter  pleaded   was  special,  and  the 

iarpliisage  in  Title.  —  Where  a  plea  plea  was  corrected  by  an  order  that  as 
by  husband  and  wife  was  entitled  as  to  what  was  not  contained  in  the  plea 
joint  and  several,  it  was  held  that  the  defendant  must  answer, 
though  such  a  plea  could  not  be  sev-  A  statement  that  the  plea  is  to  "  the 
eral,  the  word  *'  several  "  was  mere  whole  of  said  bill,  or  to  so  much  and 
surplusage  and  did  not  vitiate  the  plea,  such  part  of  it  as  prays  an  account- 
Fitch  V,  Chapman,  2  Sim.  &  S.  31.  ing,"  was  held  to  be  good  where  the 

8.  Story's  Eq.  PI.  (loth  ed.),  §  694.  principal  object  of  the  suit  was  an  ac- 

"See  also  article  Plbas  at  Law,  ante,  count.     Harrison  v.  Farrington,  38  N. 

p.  539-  J-  Eq.  358. 

4.  Story's  Eq.  PI.  (loth  ed.),  §  694.        A  Plea   Containing   an   Szoaption  of 

*See  also  infra^  VI.  4.  Plea  Bad  in  Part  matters  thereinafter  mentioned  is  bad 

4ind  Good  in  Part;   VII.   3.  Plea  and  and  must  be  overruled.     So  a  plea  of  a 

Answer  to  Same  Parts  of  Bill.  release  **  further  and  other  than  in  the 

Bi^eient    Designation.  —  No    definite  plea  set  forth "   was  held    incorrect, 

Tule  has  been  found  as  to  the  manner  though   not  so  bad  as  to  justify  its 

in  which  a  plea  shall  state  to  what  part  being  overruled,  and  it  was  therefore 

of    the    bill  it  is  intended  to  apply,  ordered    to    stand    for   answer    with 

IVhere  the  intention  appears  from  the  liberty  to  except.     Salkeld  v.  Science, 

plea  itself  and  from  the  nature  of  the  2  Ves.    107.     See  also    Chambers    v, 

facts  stated  or  denied,  an  express  limi-  Howell,  14  Jur.  536. 

tation  in  the  introductory  part  to  any  6.  Danels  v.   Taggart,  i  Gill.  &  J. 

•specified  part  of  the  bill  does  not  seem  (Md.)  322;    Merrewether  v.  Mellish,  13 

necessary.     Bell  v.  Woodward,  42  N.  Ves.  Jr.  437. 

H.  192.  Plea  Distingnished  firom  Aniwer.  —  A 

In  French  v.  Shotwell,  5  Johns.  Ch.  plea  in  equity  is  defined  to  be  a  special 

XN.  Y.)  562,  Chancellor  Kent  said  of  a  answer,  differing  from   an   answer  in 

plea  which  in  its  commencement  ap-  the  common  form  in  that  it  demands 

plied  to  one  part  of  the  bill,  but  the  the  judgment  of  the  court  in  the  first 

conclusion  of  which  was  in   express  instance    whether    the    subject-matter 

terms  to  the  whole  of  the  relief  prayed:  set  up  by  it  does    not  preclude  the 

**  The  plea  was  more  extensive  than  plaintifif  from  his  right  to  the  answer 

Che  subject-matter  to  which  it  related,  or  the  relief  prayed  by  the  bill.     Rous- 
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though  the  informality  is  amendable.* 

4.  Teriflcation  —  VMettity  to  Verify  pIm*  —  Under  the  rules  of 
chancery  pleading  a  plea  of  matters  in  pais,  or  in  bar  of  matters 
in  pais,  must  be  sworn  to,*  and  it  is  held  that  the  waiver  of  an 
answer  under  oath  in  a  bill  does  not  waive  the  oath  to  a  plea.* 

A  Plea  of  Katter  of  Bocord  need  not  be  filed  on  oath,  such  a  plea 
being  proved  by  the  production  of  the  record.* 

Vndor  Bole  or  Statuto.  —  The  character  of  the  oath,  however,  is 
sometimes  provided  by  rule  or  statute,  as  by  the  equity  rule  in 
the  United  States  courts  requiring  an  affidavit  that  the  plea  was 
not  interposed  for  delay.* 

Objection.  —  If  a  plea  is  not  verified  by  oath  the  complainant  may 
apply  for  an  order  to  set  it  aside  or  to  have  it  taken  off  the  files.* 

kulp  V,   Kershner,  49  Md.   521.    See  setting  up  the  statute    need    not    be 

supra^  I.  2.  f.  Special  Answer,  sworn  to.     Carroll  v.  Waring,  3  Gill  & 

General  Conelosion  to  Whole  BiU. —  J.  (Md.)49i' 

A    plea    which    concludes    generally  8.  Heartt  v.  Corning,  3  Paige  (N.  Y.) 

whether  the  defendant  ought  to  make  566. 

answer  to  any  matters  contained  in  the  4.  Green  v,  Neal,  2  Heisk.  (Tenn.) 

bill  in  any  other  manner  is  a  plea  to  219;.  Bank  of  Scotland  v.  Ker,  8  Sim. 

the  whole  bill.     Bell  v.  Woodward,  42  246;    Wall  v.  Stubbs,  2  Ves.  &  B.  354; 

N.    H.    194;     French    v.    Shotwell,   5     Urlin  v,  Hudson,  i  Vern.  332;  r. 

Johns.   Ch.   (N.   Y.)    561;     Allison    v,  Davies,  19  Vcs.  Jr.  81. 

Sharpley,  Hardr.  216;  Beames's  PI.  in  Katten    of  Beoord  and  in  Paii.  —  A 

Eq.  47.  plea  of  matter  of  record   with  aver- 

1.  Merre  wether  v,  Mellish,  13  Ves.  ments  of  matters  in  pais  must  be  upon 

Jr.  437.  oath,  as  a  plea  of  the  statute  against 

8.  Dunn  v,  Keegin,  4  111.  292;  Cates  selling  pretended  titles,  with  necessary 

V,  Loftus,  4  T.  B.  Mon.  (Ky.)44i;  Bas-  averments  of  want  of  possession,  etc. 

sett  V.  Salisbury  Mfg.  Co.,  43  N.  H.  Wall  v.  Stubbs,  2  Ves.  &  B.  354.    So  a 

251 ;  Heartt  r.  Corning,  3  Paige  (N.  Y.)  plea  of  former  recovery  setting  up  that 

566;    Graham    v.   Nelson,   5   Humph,  the  land  recovered  in  the  first  suit  was 

(Tenn.)  605:    Wild  v.  Gladstone,  19  L.  the  same  as  that  involved  in  the  second 

J.  Ch.  N.  S.  286,  15  Jur.  713;    Wall  r.  must  be  sworn  to,  for  although  most  of 

Stubbs,   2  Ves.   &   B.   354;    Jefferson  the  facts  are   verified  by  the  record, 

r.  Dawson,  2  Ch.  Cas.  208;    Parrot  v.  yet  the  immediate  fact  of  the  identity  of 

Bowden,  2  Vern.  37;    Gibson  v,  Whit-  the  land  requires  the  oath  of  the  party 

acre,  2  Vern.  83.  tendering  the  plea.     Cates  v.  Loftus,  4 

Joint  Plea  Sworn  by  One.  ~  Where  a  T.  B.  Mon.  (Ky.)  441. 

husband   puts  in   a  plea  in   his  own  5.  Central  Nat.  Bank  v.  Connecticut 

name  and  in  the  name  of  his  wife,  but  Mut.  L.  Ins.  Co.,  104  U.  S.  54;  Painter 

the  latter  refuses  to  swear  to  it,  it  is  r.  Harding,  3  Phila.  (Pa.)  214,  15  Leg. 

held  that  the  plea  should  stand  as  that  Int.  (Pa.)  325,   under  a  similar  rule; 

of  the  husband  alone.     Pavie  r.  Acourt,  Harrison  v.  Farrington,  38  N.  J.   Eq. 

I    Dick.   13.      See   also  Atty.-Gen.   z/.  360,  under  a  statute  providing  that  the 

Cradock,  8  Sim.  466.  oath  to  a  plea  shall  be  that  it  is  not  in- 

Upon    Belief.  —  Where    the  negative  terposed  for  delay,  in  which  case  it  is 

averments  in  a  plea  of  an  executor  re-  held   that,  the  statute  directing  what 

late  to  transactions  in  the  lifetime  of  the   verification   shall   be,  it  must   be 

the  testator,  or  to  acts  done  by  others,  assumed  that  no  further  or  other  veri- 

it  is  sufficient  if  the  averments  are  made  fication  is  necessary, 

upon  the  defendant's  belief  only,  and  6.  Bassett  v.  Salisbury  Mfg.  Co.,  43 

they  need  not  be  sworn  to  positively.  N.  H.  251;  Dunn  v,  Keegin,  4  111.  292; 

Heartt  v.  Corning,  3  Paige  (N.  Y.)  569.  Harrison  v,  Farrington,  38  N.  J.   Eq. 

Fact  Appearing  npon  Faoe  of  Bill.  —  360;    Wall  v,  Stubbs,  2  Ves.  &  B.  354, 

Where  it  appears  upon  the  face  of  the  wherein  the  plea  was  ordered   to   be 

bill  that  the  suit  is  barred  by  the  stat-  taken  off  the  files  although  it  had  been 

ute  of  limitations,  it  is  held  that  a  plea  set  down  by  the  plaintiff  for  argument. 
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Parmiitioii  to  Filo  Vow  Plaa  Duly  Torifiod.  —  If  a  plea  is  taken  off  the 
files  for  irregularity  because  it  is  not  properly  sworn  to,  the 
defendant  will  be  allowed  to  file  a  new  plea  properly  verified.* 

5.  Signature  of  ConnieL  —  A  plea  should  be  signed  by  counsel, 
but  when  taken  by  commission  the  signature  of  counsel  is  not 
necessary.* 

lU  FiLDf e  —  1.  Time  of  Filing  in  General.  —  A  plea  should  be 
filed  within  the  time  allowed  for  a  defendant  to  plead,  though 
the  court  may  give  further  time.* 

2.  Under  Bnle  to  Antwer.  —  A  plea  being  in  some  senses  a 
special  answer,  as  has  been  shown,  a  defendant  may  put  in  a  plea 
under  the  usual  order  for  time  to  answer.*     But  where  the  order 

S«e  also  Wild  v,  Gladstone,  19  L.  J.  Alabama^  do  not  authorize  such  amend- 
Ch.  N.  S.  286,  15  Jur.  713.  ments  to  be  made  against  the  consent 
ITpon  Argument  of  Plea.  —  But  it  is  of  the  adverse  party  after  submission 
held  that  the  objection  cannot  be  taken  of  the  cause  for  final  decree,  unless  the 
upon  the  argument  of  the  plea.  Heartt  submission  be  first  set  aside,  of  which 
V.  Coming,  3  Paige  (N.  Y.)  566;  Harri-  notice  should  he  given,  and  therefore 
son  V,  Farrington,  38  N.  J.  Eq.  360,  it  was  held  in  Wilkinson  v.  Buster,  115 
under  a  statute  requiring  an  oath  that  Ala.  578,  that  the  court  erred  in  allow- 
the  plea  is  not  interposed  for  delay.  ing  the  defendant  to  file  a  plea  of 
Plea  Diirtgardad.  —  Under  United  infancy  after  the  cause  had  been  sub- 
States  Ec^uity  Rule  No.  31,  requiring  mitted,  and  that  the  decree  rendered 
an  affidavit  to  a  plea  in  equity,  that  it  on  such  plea  should  be  reversed  un- 
was  not  interposed  for  delay,  and  a  less  it  could  be  sustained  upon  other 
certificate  of  counsel  that  the  plea  in  grounds. 

his  opinion  is  well  founded  in  point  of  4.  Heartt  v.  Corning,  3  Paige  (N.  Y.) 
law,  a  plea  may  be  disregarded  which  566;  Dunn  v.  Keegin,  4  111.  293; 
is  not  so  sworn  to  or  accompanied  with  Bracken  v,  Kennedy.  4  111.  558;  Rob- 
such  a  certificate.  Central  Nat.  Bank  erts  v.  Hartley,  i  Bro.  C.  C.  56;  Bar- 
V.  Connecticut  Mut.  L.  Ins.  Co.,  104  ber  v.  Crawshaw,  6  Madd.  284. 
U.  S.  54.  See  also  to  the  same  effect  Plea  under  Order  to  Aniwer.  —  It  is 
Trower  v.  Bernard,  37  Fla.  226.  said  to  be  doubtful  whether  the  defend- 
When  Taken  upon  CommltwrfoB.  —  ant  could  put  in  a  plea  under  an  order 
Where  an  answer  and  plea  were  taken  or  agreement  to  answer  by  a  day  in 
by  commission,  and  the  return  was,  vacation.  Dunn  v.  Keegin,  4  111.  292. 
'*  This  answer  was  taken  upon  oath,"  And  where  by  agreement  the  time  to 
it  was  held  that  the  plea  should  be  re-  answer  is  extended  for  the  defendant 
jected  because  it  was  not  on  oath,  but  to  answer  to  the  merits,  he  cannot  put 
without  costs,  because  it  was  the  fault  in  a  plea  in  abatement.  Morgan  v. 
of  the  commissioner.  Jefferson  v,  Corlies,  81  111.  72.  So  where  a  plea  was 
Dawson,  2  Ch.  Cas.  208.  offered  under  an  order  for  time  to  an- 
1.  Heartt  v.  Corning,  3  Paige  (N.  Y.)  swer  and  it  was  moved  that  the  plea 
569.  See  also  article  Amendments,  vol.  should  be  suppressed  as  irregularly 
I,  p.  495.  put  in,  the  motion  was  denied,  but  the 
Amendment  by  Consent.  —  A  plea  not  court  ordered  the  plea  to  be  argued  the 
properly  sworn  to  may  be  cured  by  next  day,  it  appearing  that  the  defend- 
consent  to  amend  in  that  particular,  ant  was  using  the  plea  as  a  method  for 
Cowart  V,  Perrine,  18  N.  J.  Eq.  454.  delay  in  order  to  keep  possession  of  a 
8.  Simes  v.  Smith,  4  Madd.  366.  large  sum  of  money.  Roberts  v.  Hart- 
8.  Duncan  ?'.  Manchester,  etc.,  Water  ley,  i  Bro.  C.  C.  56. 
Works  Co.,  8  Price  698.  See  generally  While  a  Defendant  Ii  in  Contempt  no 
articles  Filing  Pleadings  and  Papers,  plea  or  demurrer  can  be  admitted  but 
vol.  8,  p.  922;  Time  TO  Plead.  upon  motion  in  open  court.     Lane  v, 

Attn  Final  Submission  of  Cause.  —  The  Ellzey,  4  Hen.  8c  M.  (Va.)  504. 

power  of  the  court  and  its  discretion  in  A/tfr  an  Attachment  for  Want  of  An^ 

allowing  amendments,  under  the  lib-  swer^  it  is  irregular  to  file  a  plea  with- 

eral  system  of  chancery  practice    in  out  first    tendering    the  costs  of  the 
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manifestly  indicates  that  it  was  not  intended  that  the  defendant 

should  have  leave  to  file  a  plea,  but  that  he  should  be  restricted 

to  an  answer,  a  plea  may  not  be  filed  under  such  an  order.* 

3.  After  Pull  Answer.  —  A  full  answer  to  the  merits  will  waive 
matters  not  apparent  upon  the  face  of  the  bill  and  which  should 
have  been  pleaded.* 

4.  After  Amendment  of  BiU.  —  Where,  after  plea  filed,  the  bill 
is  amended  in  substance,  the  defendant  will  be  allowed  to  plead 
anew.* 

contempt.     Foulkes  z/.  Jones,  2  Beav.  should   be  denied.    See  also   i  Barb. 

274.  Ch.  Pr.  195. 

After  Demurrer  Orermled.  —  Under  a  Plea  Suipended  by  Amendment.  —  It  is 

statute  requiring  the  defendant  to  an-  held  that  by  amending  the  bill  the  plea 

swer  after  either  a  demurrer  or  a  plea  on  file  is  superseded,  and  the  defendant 

has  been  overruled,  it  was  held  that  should  proceed  as  if  no  plea  had  been 

the  true  construction  of  the  statute  was  filed.     Peck  v.  Burgess,  Walk.  (Mich.) 

that  after  the  overruling  of  the  demur-  485;    Tompkins  v,  Hollister,  60  Mich, 

rer  the  defendant  could  not  file  a  plea  470. 

under   a    general    order   to    answer.  Amendment  of  Bill  ai  to  BiieoTery  Only. 

White  V,  Dummer,  2  N.  J.  Eq.  527.  —  But  it  has  also  been  held  that  where 

And   where   the   plea  offered    upon  the  defendant  answers  the  original  bill 

leave  asked  to  file  a  plea  after  demur-  he  is  generally  precluded  from  filing  a 

rer  overruled  would  constitute  no  bar  plea  thereafter,  although  the  original 

to  the  relief  if  true  in  fact,  the  motion  bill    is    amended;    and    where    such 

will  be  denied.     Seeley  v.  Price,  5  N.  amendment  did  not  charge  the  parties 

J.  Eq.  231.     See  also  article  Demur-  or  subject-matter  of  the  original  bill, 

RERS  IN  Chancery,  vol.  6,  p.  391.  but  differed  from  the  original  bill  as  to 

1.  Brooks   V.   Purton,   i   Y.  &  Coll.  the  extent  of  discovery  sought,  it  was 

Ch.   278,  wherein   the  defendant  was  held  that  a  plea  should  be  overruled, 

ordered  to  '*  answer,  plead,  or  demur,  Esdaile  v,   Molyneux,   10  Jur.  852,  3 

not  demurring  alone,"  and  afterwards  Colly.  636;  Ellice  f.  Roupell,  32  Beav. 

all  the  words  following  the  word  "  an-  299,  holding  that  the  9th  Rule  of  Con- 

swer  "  were  stricken  out  of  the  order  solidated  Order  XIV.  did  not  give  the 

on  motion,  and  it  was  held  that  a  plea  defendant  who  had  answered  the  origi- 

thereafter  filed  should  be  taken  from  nal  bill  the  right  to  put  in  a  plea  after 

the    files.      The    vice-chancellor    pro-  amendment  where  the  issues  were  not 

ceeded    upon   the    particular    ctrcum-  changed. 

stances  of  this  case,  the  application  Plea  Kade  Keoessary  by  Amendment.  — 

having  been  special  and  the  affidavit  When  a  defendant  puts  in  a  plea  for 

stating    grounds  and   reasons   having  want  of   parties  he  should  state  dis- 

reference  and  applying  only  to  the  an-  tinctly  what  his  objections  are,  and  if 

swer  in  the  ordinary  acceptation  of  the  the  suit  is  defective  for  want  of  several 

term,  which  was  further  evidenced  by  parties,  and  he  makes  his  objection  as 

the  fact  that  the  words  above  indicated  to  one  or  more  but   retains  another 

had  been  expunged  from  the  order.  whom  he  may  bring  forward  by  a  plea 

8.  Tappan  v,  Evans,  11  N.   H.  311.  at  a  subsequent  occasion,  such  a  pro- 
See  also  Ellice  v.  Roupell,  32  Beav.  299.  ceeding  would  be  extremely  improper. 

8.  Bassett  v,  Salisbury  Mfg.  Co.,  43  Where,  however,  a  defendant  puts  in 

N.  H.  251;  Evans  f/.  Dunning,  4  Phila.  a   plea  for  want  of  parties  which  is 

(Pa.)  45,  17  Leg.  Int.  (Pa.)  117;  Peck  z/.  allowed,   and   liberty  is  given  to  the 

Burgess,  Walk.  (Mich.)  485;  Tompkins  plaintiff  to  amend  his  bill,  it  may  hap- 

V.  Hollister,  60  Mich.  470;    Ritchie  v.  pen  that  the  amendment  of  the  bill  will 

Aylwin,  15  Ves.  Jr.  79,  holding  that  a  bring  forward  additional  citcumstances 

proper  case  for  a  plea  may  arise  from  to  show  that  some  other  persons  are 

amendments  or  from  the  effect  of  the  necessary    parties.     In    such    a    case 

amendments   upon    the    original   bill,  there  can  be  no  greater  injustice  than 

and  that,  therefore,  a  motion  to  take  to  preclude  a  defendant  from  taking 

from  the  files  for  irregularity  a  plea  to  the  objection  for  want  of  parties  which 

a  bill   amended    in   the    usual    order  is  for  the  first  time  introduced  by  the 
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IV.  Withdrawal  of  Plea.  —  The  court  may  in  its  discretion 
permit  the  defendant  to  withdraw  his  plea  and  plead  de  novo 
within  a  certain  time.* 

Bffwt  of  Withdrawal  —  Codofeiidaiitt.  —  And  where  a  plea  of  one  of 
several  defendants  is  withdrawn,  another  defendant  cannot  rely 
upon  it,  nor  can  he  complain  of  its  withdrawal.* 

v.  XT8S  OF  Pleas  nr  Pabtiovlab  Cases— 1.  Jurisdiction  Gen- 
erally. —  Questions  of  jurisdiction  not  appearing  upon  the  face  of 
the  bill  are  properly  raised  by  plea.* 

2.  Jurisdiction  of  the  Person.  —  Want  of  jurisdiction  over  the 
defendant,  not  appearing  on  the  face  of  the  bill,  should  be  raised 
by  plea  and  not  by  demurrer.* 

3.  Plea  to  the  Person.  —  A  plea  to  the  person  is  in  the  nature  of 
a  plea  in  abatement,  traversing  the  plaintiff's  personal  right  to 
sue  or  the  defendant's  personal  liability  to  be  sued.^  When  such 
an  objection  does  not  appear  upon  the  face  of  the  bill  it  is  proper 
to  raise  it  by.  plea.*     But  a  plea  that  the  complainant  is  not 

amendment.     Henley  z^.  Stone,  4  Beav.  Wegg,   2   Bro.  C.   C.  241;    Gibson  v, 

391.  Whiucrc,  2  Vcrn.  83;    Lane  v.  Smith, 

1.  Greene  v,  Harris,  11  R.  I.  5*.  Gor-  14  Beav.  49. 

man    v,    M'Culloch,    5    Bro.     P.    C.  By    Some   Defendants,  —  A    plea    of 

(Toml.  ed.)  597;    Nobkissen  v.   Hast-  privilege  by  some  of  the  defendants 

ings,  2  Ves.  Jr.  85,  4  Bro.  C.  C.  253;  was  held  to  be  bad  if  there  was  another 

Cooper's  Eq.  PI.  234.  defendant    who    was    not    privileged. 

After   Amendment.  —  A  plea    having  Fanshaw  v,  Fanshaw,  i  Vern.  246. 

been  once  amended,  the  court  refused  If  OitiBeaihip  Is  Properly  Arernd  and 

to  allow  further  liberty  to  plead  anew,  the  defendant  means  to  deny  the  fact 

Nabob  V.  East  India  Co.,  3  Bro.  C.  C.  of  citizenship,  he  must  take  exception 

292.  by  way  of  plea,  as  it  is  a  preliminary 

8.  Foley  z\   Ruley,   43  W.  Va.  513,  inquiry.     Dodge  v,  Perkins,  4  Mason 

holding    that    a    plea    in    abatement,  (U.S.)  435.    A  negative  plea,  denying 

though  in  a  chancery  suit  by  one  judg-  citizenship,    is    proper.     Burnham    v, 

ment  creditor  for  himself  and  all  lien-  Rangeley,  i  Woodb.  &  M.  (U.  S.)  7. 

ors,  may  be  withdrawn  by  the  defend-  6.  The  DUEsranoe  Between  This  Plea  and 

ant  filing  it,  and  another  defendant  %  Plea  in  Bar  is  said  to  be  that  in  the 

cannot  rely  upon  it  nor  complain  of  its  latter  the  defendant  never  traverses  but 

withdrawal  as  error.  states  some  matter  foreign  to  the  bill. 

8.  Parker  v,  Parker,  61  111.  369;  Bat-  Cooper's  Eq.   PI.  243.     But  see  supra^ 

telle  V.  Youngstown   Rolling  Mill  Co.,  1.6.  a.  Negative  Plea, 

16  Lea  (Ten n.)  355;  Sharon  v.  Hill,  26  6.  Chicago  v.  Cameron,  22  111.  App. 

Fed.   Rep.   337:    Fremont    v.   Merced  105;  Hoyt  r.  Hoyt,  58  Vt.  538;  Hunter 

Min.  Co.,   I  McAll.  (U.  S.)  267.    See  v.   Ayre,   23    Beav.    15;    Kittredge  v, 

also  articles  Jurisdiction,  vol.  12,  p.  Claremont  Bank,  3  Story  (U.  S.)  591; 

114;  Remedy  at  Law.  Cooper'^  Leg.  PI.  243.     But  see  Innes 

But  Matters  Whioh  Appear  on  the  Face  v,  Evans,  3  Edw.  Ch.  (N.  Y.)  454. 

of  the  Bill  should  be  objected  to  bv  an-  Insanity.  —  Hoyt  v.  Hoyt,  58  Vt.  538. 

swer  or  demurrer.    Varick  v.  Dodge,  9  See  also  article  Insane  Persons,  vol. 

Paige  (N.  Y.)  149.  10,  p.  1214. 

Analogy  Between  Plea  at  Law  and  in  Alien  Ehemy.  —  A  plea  that  the  com- 

Eqnity.  —  On  a  plea  to  the  jurisdiction  plainant  was  an  alien  enemy  is  suffi- 

it  must  be  shown  what  other  court  had  ciently  answered  by  a  treaty  of  peace 

jurisdiction,    as    at    law.      Derby    v,  made  after  the  plea  was  filed  and  there 

Athol,  I  Ves.  202.  is  no  necessity  for  a  replication  setting 

4.  Bellows   Falls  Bank  v,  Rutland,  up  such  matter,  the  court  being  bound 

etc.,  R.  Co.,  28  Vt.  470.  to  take  notice  of  it  ex  ojficio,    Johnson 

Plea  of  PtiTilege.  —  Cunningham  v.  v.  Harrison,  Litt.  Sel.  Cas.  (Ky.)  226. 
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capable  of  caring  for  himself  must  specify  the  particular 
incapacity.* 

Denial  of  Character  in  Which  PlaintiiT  8nee.  —  If  the  plaintiff  states  a 
false  title  the  defendant  may  put  the  real  fact  in  issue  by  plea, 
as  by  denial  that  the  plaintiff  is  heir,  partner,  executor,  or 
administrator.* 

Denial  of  Character  in  Which  Defendant  Ii  Sued.  —  So  where  the  defend- 
ant is  sued  in  a  certain  character,  as  heir,  executor,  or  the  like,  he 
may  by  plea  deny  that  he  is  such  heir  or  executor,*  but  when 
particular  circumstances  are  alleged  as  evidence  of  the  character 
set  up,  the  plea  must  be  accompanied  by  an  answer  and  discovery 
as  to  such  circumstances.* 

Denial  of  Interect  in  Plaintifl;  —  So  the  fact  that  a  party  complainant 
has  parted  with  his  interest  in  the  suit  presents  a  good  defense 
by  plea,*  but  where  an  assignment  of  such  interest  is  relied  upon 
the  facts  showing  a  want  of  interest  in  the  plaintiff  must  amount 
to  a  sufficient  assignment.* 

4.  Plea  in  Bar  —  a.  Displacement  of  Equity  of  Bill.  — 
A  plea  in  equity  does  not  deny  the  equity  of  the  bill,  but  brings 
forward  a  fact  which,  if  true,  displaces  it,''  and  in  equity  as  at 
law  its  office  is  to  confess  the  right  and  avoid  it  by  matter 
dehors.^ 

b.  Matter  in  Pais  Generally.  —  Any  matter  in  pais  which 
creates  a  bar  may  be  set  up  by  plea,  as  a  purchase  for  a  valuable 

CoTertnre  —  Leare  to  Plead.  —  In  Hey-  See  also  article  Insane  Persons,  vol. 

gate  V,  Thompson,  L.   R.   8  Eq.  354,  10,  p.  1214. 

there  was  an  application  on  behalf  of  a  8.  Hall  v,  Noyes,  3  Bro.  C.  C.  488; 

married  woman  for  leave  to  file  a  plea  Winn  v,  Fetcher,  i  Vern.  473;  Simons 

of  coverture.    James,  V.  C,  made  the  v,  Milman,  2  Sim.  241.     See  also  Gait 

order,  observing  that  he  was  very  much  v.  Osbaldeston,  i  Russ.  158. 

astonished  that  it  should  be  necessary  Where  a  Plaintiif  Snei  ae  Szeeator  but 

to  get  an  order  to  take  that  which  was  the  probate  is  insufficiently  stamped, 

plainly  the  proper  course.  the  defendant   should   plead  that  the 

1.  Corlies  v.  Corlies,  23   N.   J.  Eq.  plaintiff  is  not  executor,  and  not  set 

197.  up  matters  affirmatively  to  show  the 

Partionlan  ae  to  Insaaity.  —  A  plea  insufficiency  of  the  stamp.    Roberts  v. 

that  the  complainant  **  was  at  the  time  Madocks,  16  Sim.  55. 

of  the  commencement  of  the  suit  non  8.  Cooke  v.  Gittings,  21  Beav.  497. 

compos  mentis  and  incapable  to  sue,"  4.  See    infra^   VI I.    Supporting    and 

without  alleging  that  the  complainant  Accompanying  Answers. 

had  been  found  to  be  non  compos  by  in-  5.  Wallace  v.  Dunning,  Walk.  (Mich.) 

quisition  or  that  a  committee  had  been  416.     See  also  infra^  V.  4.  r.  Defect  of 

appointed    for    him,    was    held    bad.  Parties. 

Dudgeon  t.  Watson,  23  Fed.  Rep.  161,  6.  Pike  v.  O'Connor,  7  Ir.  Eq.  Rep.  65. 

holding  further  that  where  the  objec-  7.  Per  Lord  Eldon  in  Rowe  v.  Teed, 

tion  appeared  on  the  face  of  the  bill,  15  Ves.  Jr.  377;  Central  Nat.  Bank  v, 

the  proper  practice  was  to  strike  the  Connecticut  Mut.  L.  Ins.  Co.,  104  U.  S. 

bill  from  the  files  or  to  apply  for  a  stay  76;  Black  v.  Black,  15  Ga.  445;  Ben- 

of  proceedings  until   a  committee  or  son  v,  Jones,  i  Tenn.  Ch.  498. 

next  friend  might  be  appointed.     Citing  Except  when  negative  and  anomalous 

Wartnaby    v,   Wartnaby,   i  Jac.   377;  pleas    are    proper.      See  supra^   I.   6. 

Atty.-Gen.  v,  Tyler,  2  Eden  230,  and  Pleas  Not  Pure. 

Norcom  v,  Rogers,   16  N.  J.  Eq.  484.  8.  See  supra^  I.  i.  In  General. 

tm  Volume  XVI. 


VM  Of  PlMi  PLEAS  IN  EQUITY.  in  Parttoular  OaMi. 

consideration  without  notice,*  usury,*  an  award,  account  stated,* 
or  a  release,  being  facts  which  if  true  displace  the  equity  of  the 
bill  and  come  within  the  purview  of  a  plea,  as  stated  in  a  preced- 
ing paragraph.* 

Lapse  of  Time  —  Pmumptioii.  —  The  presumption  arising  from  the 
lapse  of  time  is  properly  set  up  by  plea.* 

c.  Defect  of  Parties.  —  A  plea  to  a  bill  on  the  ground  of  a 
defect  of  parties  is  the  proper  remedy,  such  a  pleading  being  a 
pure  plea,  admitting  the  case  made  by  the  bill  but  maintaining 
that  the  plaintiff  cannot  have  the  relief  sought  because  of  the 
defect  of  parties.*     Such  a  plea  is  a  plea  in  bar.'' 

1.  Thomas  v.  Stone,  Walk.  (Mich.)  proved  by  evidence  aliunde.    See  also 

117:  Griffith  V,  Griffith,  i  Hoflfm.  Ch,  (N.  article  Usury. 

Y.)  153;  Haughwout  v.  Murphy,  22  N.  8.  Cooper's  Eq.  PI.  276;  Lingood  v. 

J.   Eq.   531:  Boone  v.  Chiles,   10  Pet.  Croucher,  2  Atk.  395.     See  also  article 

(U.  S.)  177;  Senhouse  v.  Earl,  2  Ves.  Accounts  and  Accounting,  vol.  i,  p. 

450;  More  V.  May  how,  i  Ch.  Cas.  34;  100. 

Bodman  v.  Vandenbendy,  i  Vern.  179;  4.  Armengaudr.  Coudert.  23Blatchf. 

Trevanian  r.  Mosse,  i  Vern.  246;  Head  (U.  S  )  484;  Pusey  v.  Desbouvrie,  3  P. 

V,   Egerton,  3  P.  Wms.  279;  Story  v,  Wms.  315. 

Windsor,  2  Atk.  tyy.per  Lord  Parker  Bel«Me  After  Snit  Brought  cannot  be 

in  Aston  v,  Curzon,  Hil.  1719,  set  out  pleaded  after  issue  joined.     Hayne  v. 

in  the  note  to  Jones  v,  Thomas,  3  P.  Hayne.  3  Ch.  Rep.  19. 

Wms.  243.  5.  Blewitt  v.  Thomas,  2  Ves.  Jr.  669. 

Denial   of  Votioo.  —  In    Bodman    v,  6.  Prentice  v.  Kimball,   19  111.  320; 

Vandenbende,  i  Vern.  179^  which  was  Allen  v.  Woodruff,  96  III.  11 ;  Case  v, 

a  bill  by  a  dowress  to  remove  a  trust  Minot,     158     Mass.     587;     Parker    v, 

term,  the  defendant  pleaded  himself  a  Parker,  Walk.  (Mich.)  457;    Whitlock 

purchaser,   and    because  he    did    not  v,  Fiske,  3Edw.  Ch.  (N.  Y.)  131;  Cook 

plead  that  he  was  a  purchaser  without  v,  Mancius,  3  Johns.  Ch.  (N.  Y.)  427, 

notice  he  was  ordered  to  answer.  4  Johns.   Ch.   (N.   Y.)   166;     Mitchell 

As  of  IVhat  TlrVw^.  —  Notice  should  r.  Lenox,  2  Paige  (N.  Y.)  280;  Gold- 
be  denied  not  only  at  the  time  of  the  smith  v,  Gilliland,  24  Fed.  Rep.  154; 
purchase  but  also  at  the  time  of  its  Howth  v.  Owens,  29  Fed.  Rep.  725; 
completion  and  the  payment  of  the  Tobin  v,  Walkinshaw,  i  McAU.  (U.  S.) 
money.  Thomas  v.  Stone,  Walk.  26;  Rawlins  v.  Dalton,  3  Y.  &  Coll. 
(Mich.)  117.  Exch.    447,    3    Jur.    478;     Henley   v. 

It  is  a  sufficient  denial  of  notice  to  Stone,  4  Beav.  391 ;  Plunket  v.  Penson, 

say  that  at  the  time  of  the  purchase  the  2  Atk.  51;  Merrewether  v.  Mellish,  13 

defendant  had  no  notice,  without  say-  Ves.  Jr.  437.     See  also  article  Partixs. 

ing  '*  or  at  any  time  before."    Jones  v,  Amondment  of  Bill.  —  Where,  after  a 

Thomas,  3  P.  Wms.  243.  plea  for  want  of   parties,    the   bill  is 

Consideration.  —  But    the    plea   need  amended  by  adding  the  required  party, 

not  set  forth  the   consideration  paid,  a    plea    for    want    of    parties    to  the 

More  V.  Mayhow,  i  Ch.  Cas.  34.  amended  bill  which  might  have  been 

BeJgin  and  PoMOiiion.  —  A  plea  of  pur-  available   to    the  original   bill  is  im- 

chase  for  a  valuable  consideration  must  proper.     Rawlins  r.   Dalton,   3   Y.   ^ 

allege  seizin  and  possession  in  the  per-  Coll.  Exch.  447;    Henley  v.   Stone,  4 

son     from    whom   the    purchase   was  Beav.  391. 

made,  Trevanian  v.   Mosse,    i    Vern.  But  where  such  a  plea  is  allowed  and 

246:  or  that  the  seller  or  mortgagor  liberty  is  given  to  amend  the  bill,  if  the 

pretended  to  be  seized  in  fee.     Head  amended  bill  brings  forward  additional 

V.  Egerton,^  3  P.  Wms.  279.     But  where  circumstances  to  show  that  some  other 

the  purchaser  sets  up  a  fine  and  non-  person  was  necessary,  the  defendant 

claim  as  a  bar  he  must  aver  that  the  should  be  allowed  to  take  the  objection 

seller   was  actually  seized.     Story  r.  for  want  of  parties  thus  introduced  by 

Windsor,  2  Atk.  630;  Page  v.  Lever,  2  the  amendment.     Henley  v.  Stone,  4 

Ves.  Jr.  450.  Beav.  391. 

8.  Dyer  v,  Lincoln,  11  Vt.  300,  hold-  7.  Plunket    v.    Penson,   2  Atk.    51, 

ing  that  if  set  up  by  answer  it  must  be  and  the  cases  generally  in  the  last  note. 
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Bills  for  DiiooTory  Alono.  —  Want  of  parties  is  not  an  objection  to  a 
bill  for  discovery  only.* 

Donial  of  Intereit  in  Bofteidant.  —  A  person  who  is  merely  a  witness 
cannot  be  made  a  party  to  a  bill  in  equity  for  the  purpose  of  a 
discovery.  In  such  a  case,  however,  if  the  party  answers  he  must 
answer  fully,  though  he  may  plead  his  want  of  interest  and  avoid 
a  discovery.*  But  if  the  bill  charges  that  the  defendant  is  inter- 
ested, the  plea  must  be  supported  by  an  answer  denying  that 
allegation.* 

d.  Statutory  Bar — (i)  Statute  of  Limitations.  — A  plea  of 
the  statute  of  limitations  is  a  plea  in  bar,  and  such  matter  is  prop- 
erly raised  by  plea  when  it  does  not  appear  upon  the  face  of  the 
bill.* 

(2)  Statute  of  Frauds.  —  The  statute  of  frauds  may  be  set  up 
by  plea.* 

e.  Matter  of  Record  —  ( i)  Former  Adjudication.  —  A  former 
adjudication  or  recovery  is  properly  raised  by  a  plea  in  bar  •  if  the 
bar  does  not  appear  upon  the  face  of  the  bill,  and  in  that  event 
it  may  be  raised  by  demurrer.'' 

(2)  Another  Suit  Pending.  —  The  pendency  of  a  prior  suit 
between  the  same  parties  and  for  the  same  cause  of  action  is  the 
proper  subject  of  a  plea  to  a  bill  in  equity,^  such  a  plea  being  in 

1.  Balls  V,  Margrave,  3  Beav.  448;  Holmes,  i  P.  Wms.  770;  Ridgway  r. 
Cooper's  Eq.  PI.  295.  See  also  article  Wharton,  3  De  G.  M.  &  G.  677.  See 
Discovery,  Production,  and  Inspec-  also  article  Frauds,  Statute  of,  voL 
TION,  vol.  6,  p.  764.  9,  p.  699. 

2.  Nutting  V,  Hebdin,  14  Beav.  11 ;  6.  Gates  v,  Loftus,  4  T.  B.  Mon. 
Gartwright  v,  Hately,  3  Bro.  G.  G.  238;  (Ky.)  441;  Baird  v.  Bard  well,  60  Miss. 
Gookson  r.  Ellison,  2  Bro.  G.  G.  252,  164;  Matthews  v,  Roberts,  2  N.  J.  Eo. 
wherein  the  Lord  Ghancellor  observed  338;  Davis  v.  Hall,  4  Jones  Eq.  (>f. 
that  the  discovery  might  be  lost  if  Gar.)  403:  Redmond  v,  GofBn,  2  Dev. 
the  parly  were  obliged  to  wait  for  the  Eq.  (N.  Gar.)  437;  Ferguson  v.  Miller, 
hearing  of  the  cause,  whereas,  if  the  5  Ohio  460;  Menude  r.  Delaire,  y 
defendant  had  put  the  matter  shortly  Desaus.  (S.  Gar.)  43;  Riley  v.  Lyons,, 
in  issue  by  plea  the  delay  would  be  11  Heisk.  (Tenn.)  246;  Ghild  i/.  Gibson, 
trifling.  Compare  Nutting  v,  Hebdin,  2  Alk.  603;  Leicester  v.  Perry,  i  Bro. 
14  Beav.  II.  G.  G.  305;  Behrens  v.   Pauli,   i  Keen 

8,  Plummer  v.  May,  i  Ves.  426.  456.     See  also  article  Former  Adjudu 

4.  Burditt  v.  Grew,  8  Pick.  (Mass.)    cation,  vol.  9,  p.  611. 

108;  Kane  v.  Bloodgood,  7  Johns.  Gh.  7.  Davis  v.   Hall,   4  Jones   Eq.   (N. 

fN.  Y.)  90;    Shelby  r.  Shelby,  Gooke  Gar.)  403. 

(Tenn.)  179;  West  Portland  Homestead  DMnnrrer  Improper.  —  Where  the  bill 

Assoc.  V,  Lownsdale,  17  Fed.  Rep.  205;  alleges  that  a  former  suit  was    dis- 

Wilson   V,    Koontz,   7   Granch  (U.  S.)  missed  without  an  investigation  of  the 

202;  Harpending  v.  Reformed  Protes-  ultimate  liability  of  the  sureties  on  a 

tant  Dutch  Ghurch,  16  Pet.  (U.  S.)  455;  bond,  the  defense  that  such  former  suit 

Sutton  V,  Scarborough,  9  Ves.  Jr.  75.  was  terminated  by  a  general  dismissal 

See  also  article  Limitations,  vol.  13,  p.  should  be  raised  by  plea  as  a  demurrer 

176.  admits  the  allegation  of  the  bill  as  to 

5.  Switzerv.  Skiles,  8  III.  534;  Tarle-  the  nature  of  the  dismissal.  Ferguson 
ton  V,  Vietes,  6  111.  470;  Gozine  v,  Gra-  v.  Miller,  5  Ohio  460. 

ham,  2  Paige  (N.  Y.)  177;    Barnes  t/.  8.  Gurd  v,  Lewis,  i  Dana  (Ky.)  352; 

Teague,   i    Jones    Eq.  (N.  Gar.)  277;  Thomas  v,  Brashear,   4  T.   B.    Mon. 

Granston  v.  Smith,  6  R.  I.  231;  Glerk  (Ky.)  67;    McEwen  v,  Broadhead,  ir 

V,   Wright,    I   Atk.    12;     Hawkins    v,  N.  J.  Eq.  129;  Pennsylvania  Go.,  etc.» 
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the  nature  of  a  plea  in  abatement/  though  it  is  said  to  be  not 
strictly  a  plea  in  abatement  but  in  the  nature  of  a  plea  in  bar.* 

6.  Matter  Aritiiig  After  Bill  Hied.  —  New  matter  arising  between 
the  filing  of  the  bill  and  the  defense  made  may  be  pleaded,  in 
analogy  to  the  rule  at  law,  but  when  such  matter  occurs  after  issue 
the  remedy  is  by  cross-bill  or  supplemental  bill.* 

6.  Plea  to  Bill  for  Kelief  and  Diaooyery.  —  Where  the  bill  seeks 
both  relief  and  discovery  incidental  thereto,  a  plea  directed  to  the 
whole  bill,  if  it  is  a  good  plea  to  the  relief,  will  bar  the  discovery.* 

7.  Plea  to  Pure  Bill  tor  Diieovery.  —  The  general  rules  of  plead- 
ing  and  practice  apply  to  all  pleas,  whether  to  bills  praying  relief 
or  to  bills  purely  for  discovery.*  The  particular  subject-matter 
of  a  plea  to  a  bill  for  discovery  is  treated  in  another  article.* 

8.  To  Bills  to  Enforce  Decreet  —  Want  of  intemt  in  PUdntifl;  —  If  a 
plaintiff  in  a  bill  to  enforce  a  decree  has  no  right  or  interest,  and 
this  fact  does  not  appear  upon  the  face  of  the  bill,  the  defendant 
may  offer  it  by  way  of  plea.'' 

9.  To  Bills  to  Impeach  Decrees.  —  When  a  bill  is  filed  to  impeach 
a  decree  for  fraud,  it  is  proper  to  set  up  the  decree  in  bar  by  a 
plea  denying  the  fraud,  and  supporting  the  plea  by  an  answer,  sdso 
meeting  the  charges  of  fraud,* 

V.  Philadelphia  Nat.  Bank,  14  Pa.  Co.  the  nature  of  aplea/mV  darrein  contin^ 

Ct.    Rep.    193,   3   Pa.    Dist.   Rep.    93;  naii^^  at  law  is  not  permissible  in  chan- 

Green  v.  NeaJ,  2  Heisk.  (Tenn.)  219;  cerv  practice.     Rowe  v.  Wood,  i  Jac» 

Macey  v,  Childress,  2  Tenn.  Ch.  25;  &  W.  341. 

Searight  v.  Payne,  i  Tenn.  Ch.  186;  In  Morley  r.  White,  L.  R.  8  Ch.  731^ 
Moore  v.  Holt,  3  Tenn.  Ch.  141;  Bat-  James,  L.  J.,  said:  **  I  know  of  no 
tell  V,  Matot,  58  Vt.  271;  Johnstone^,  authority  or  principle  by  which  it  can 
Bower,  4  Hen.  &  M.  (Va.)  487;  Mutual  be  established  that  when  this  court  has- 
L.  Ins.  Co.  V,  Brune,  96  U.  S.  588;  been  properly  applied  to,  because  there 
Murray  v,  Shadwell,  17  Ves.  Jr.  353;  was  no  adequate  remedy  at  law,  the 
Neve  V.  Weston,  3  Atk.  557.  See  also  defendant  can  afterwards  put  in  a  plea, 
article  Anotuxr  Suit  Pending,  vol.  i,  in  the  nature  of  a  plea  puis  darrein 
p.  750.  coHtifiuance^  to  the  effect  that  since  he 
1.  See  article  Another  Suit  Pbnd-  put  in  his  answer  to  the  original  bill  he 
ING,  vol.  I,  p.  750,  and  the  cases  in  the  had  removed  the  obstacle  which  pre* 
preceding  note.  vented  the  plaintiff  from  suing  at  law. 
8.  Green  v,  Neal,  2  Heisk.  (Tenn.)  It  would  be  a  monstrous  result  if,  after 
219;  Macey  v.  Childress,  2  Tenn.  Ch.  25.  a  plaintiff  had  rightly  commenced  pro- 
Answer  Inftaad  of  PlMk —  In  Macey  V.  ceedings  in  this  court,  a  defendant 
Childress,  2  Tenn.  Ch.  25,  it  was  said  could  sa^:  '  I  have  now  removed  the 
that  the  matter  of  another  suit  pending  le^al  difficulty;  be  good  enough  to  dis* 
was  not  so  strictly  in  abatement  that  it  miss  your  bill  and  sue  me  at  law.'  " 
must  be  relied  on  by  plea,  and  that  it  4.  See  in^ra,  VI.  6.  P/ea  to  Relief 
might  be  incorporated  In  an  answer,  in  Good  for  Discovery, 
which  case,  however,  all  the  certainty  The  Statute  of  limitetioas  covers  the 
of  a  plea  was  required.  Connell  v,  discovery  always.  Welford  v,  Liddel, 
Furgason,  5  Coldw.  (Tenn.)  404.  2  Ves.  400. 

3.  Payne  v.  Beech,  2  Tenn.  Ch.  708;  6.  Cooper's  Eq.  PI.  291. 

Turner  v,  Robinson,  i  Sim.  &  S.  3;  6.  See  article    Discovery,   Produc 

Hayne  r.  Hayne,  3Ch.  Rep.  10;  Redes-  tion,  and  Inspection,  vol.  6,  pp.  77a 

dale's  Eq.  PI.  64.     But  see  Wriffht  v,  et  seq. 

Meek,  3  Greene  (Iowa)  472;  De  Minck-  7.  See  article  Bills  to  Enforce  De- 

witz  V.  Udney,  16  Ves.  Jr.  466.  cress,  vol.  3,  p.  601. 

Pols  INtfroia  ContiauaiiM.  —  A  plea  in  8.  See  article  Bill  to  Impeach  Db- 
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10.  To  Cro88-billt.  —  Any  plea  in  bar  which  may  be  pleaded  to 
an  original  bill  may  be  pleaded  to  a  cross-bill,  with  the  general 
exception  of  pleas  to  the  person  and  pleas  to  the  jurisdiction, 
because  the  filing  of  the  original  bill  affirms  the  sufficiency  of 
both  these  matters.* 

11.  To  Bills  of  Bevivor.  —  The  right  to  file  a  bill  of  revivor  is  prop- 
erly put  in  issue  by  a  plea  where  the  objection  does  not  appear 
upon  the  face  of  the  bill,  and  an  answer  is  held  to  be  insufficient 
for  this  purpose.* 

PlMk  PreTioofly  Piled  to  Original  BiU.  —  A  plea  which  has  been  filed 
by  the  original  defendant  to  the  originzd  bill  and  overruled  cannot 
be  pleaded  by  the  defendant  to  a  bill  of  revivor.' 

12.  To  Supplemental  Bills.  —  If  the  matter  of  the  supplemental 
bill  could  have  been  inserted  in  the  original  bill  by  way  of  amend- 
ment, as  having  arisen  before  the  filing  of  the  original  bill,  this 
objection  may  be  taken  by  plea  if  the  fact  is  not  apparent  upon 
the  face  of  the  bill.* 

18.  To  Bills  of  Beview.  —  See  article  BILLS  OF  REVIEW,  vol.  3, 

p.  594. 
VI  ABQinsiTES  AKB  SuFFioixvoT  —  1.  Same  strictness  Beqnired  as 

at  Law.  —  In  pleading  matters  of  substance  the  same  strictness  is 

required  in  a  plea  in  equity  as  at  law.^     But  it  is  said  that  while 

the  general  rule  with  regard  to  a  plea  is  the  same  in  courts  of 

CRESS  AND  Judgments,  vol.  3,  p.  614;  sufficiency  of  th«  stamp.     Roberts  v. 

Cooper's  Eq.  PI   305.     And  see  infra^  Madocks,  16  Sim.  55. 

VII.  4.  </.  Plea  to  Bill  Anticipating  De^  8.  Samuda  v.  Furtado,  3  Bro.  C.  C, 

fense  —  Anomalous  Pleas,  70;  Cooper's  Eq.  PI.  303. 

1.  See  article  Cross-bills,  vol.  5,  p.  4.  Cooper's   Eq.    PI.   304.    See  also 

624.  article  Supplemental  Pleadings. 

8.  Lewis  V.  Bridgman,  2  Sim.  465;  Ko  Biffbt  to  FUe  Sapplomental  BilL  — 

Harris  r.    Pollard,   3    P.    Wms.   348;  "If  a  plaintiff  is  not  entitled  to  file  a 

Merre wether  v,   Mellish,    13   Ves.  Jr.  supplemental  bill,  and  such  objection 

438.     See  also  article  Revivor.  does  not  appear  upon  the  face  of  it,  so 

Plea  to  the  Person.  —  Where  personal  that  the   defendant    may    demur,    he 

representatives  were  made  parties  to  a  must   state   his  objection   by   way  of 

bill  of  revivor  after  the  death  of  their  plea."     Cooper's  Eq.  PI.  303. 

testatrix,  they  pleaded  that  the  testa-  5.  Cheney  v,    Patton,    134  III.  422; 

trix  had  2J&^\%^^A  pendente  lite  and  that  Gage  v.  Smith,  142  III.  191;    Burditt  v. 

they  never  had  any  interest  in  the  sub-  Grew,   8   Pick.  (Mass.)   108;    Piatt  v, 

ject-matter  of  the  suit,  and  this  was  Oliver,  i   McLean  (U.  S.)  295;  Dobson 

held  to  be  the  only  mode  by  which  the  r.  Leadbeater,  13  Ves.  Jr.  233;  Fitzger- 

defense  could   be   made,  because   the  aid    v,    Burk,    2    Atk.   397;    Burk  v. 

defendants  could  neither  answer  nor  Brown,  2  Atk.  397,  wherein,  upon  the 

disclaim.     Nutting  t/.  Hebdin,  14  Beav.  plea  of  an  alien,  it  was  held  that  it 

II.  must  be  averred  that  the  person  was 

Objection    at  Hearing,  —  But    where  an  alien,   the  court  saying:     **  There 

the  plaintiff  misrepresents  the  charac-  are  several    points    here    that    rarely 

ter  he  fills  the  objection  may  be  taken  come   before  a  court  of    equitv,   but 

at  the  hearing.     Harris  v.  Pollard,  3  when  they  do  I   must  judge  of  them 

P.   Wms.    348;     Stuart    v,   Burrowes,  strictly,  as  in  a  court  of  law." 

Drury  265.  Plea  te  Jiriidietion.  —  Thus,  in  a  plea 

Vegative  Plea.  —  It  is  a  good  plea  to  to  a  jurisdiction,   it  must   be   shown 

a  bill  of  revivor  that  the  plaintiff  is  what  other  court  has  jurisdiction,  as 

not  executor,  and  matters  should  not  at  law.     Derby  v,  Athol,  i  Ves.  202. 

be  stated  affirmatively  to  show  the  in-  And  in  this  instance  it  is  said  that  a 
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'equity  as  in  courts  of  law,  it  is  exercised  with  a  more  liberal 
"discretion  by  the  former.^ 

2.  Statement  of  Perfect  DefenBe  —  Certainty.  —  A  plea  must  set 
up  a  complete  defense  so  that  issue  may  be  taken  upon  it.*  It 
must  be  specific,  distinct,  and  perfect  in  itself,  stating  facts  which 
if  true  will  make  an  end  of  the  case  or  that  part  of  the  case  to 
which  it  is  directed,'  and  if  all  intendments  inconsistent  with  the 
case  made  by  the  bill  are  not  excluded  by  the  averments  of  the 
plea,  it  is  held  to  be  insufficient."* 

C«rtaintj  of  Plaa  to  Bill  of  BorlTor.  —  A  plea  to  a  bill  of  revivor  must 
be  as  certain  as  in  other  cases,  and  if  it  does  not  exclude  an 
intendment  by  which  the  bill  can  be  sustained,  it  is  bad.* 

Conoluiion  of  Law.  —  A  plea  may  be  disregarded  if  it  merely  alleges 
conclusions  of  law.* 

close  analogy  between  pleas  at  com-  fendant's  own  acts  it  may  be  on  infor- 

mon  law  and  in  equity  is  peculiarly  mation  and  belief.     Parker  v.  Parker, 

obvious.     See  Beames's  PI.  in  Eq.  89,  Walk.  (Mich.)  457. 

90.  ArgnmontatiTenoM.  —  A  plea  in  bar 

Af  Thoro  Can  Be  Vo  Denuirror  or  8pe-  must  not  be  argumentative,  but  argu- 

eial  Beplioation  to  a  plea  in  chancery,  mentativeness  is  a  mere  slip  in  form 

it  is  held  that  the  rules  are  more  strict  for  which  the  plea  will  be  overruled, 

as  to  the  necessary  averments  which  with    liberty    to    amend.     Dobson    v. 

should  be  embodied  in  such  a  plea.  Leadbeater,  13  Ves.  Jr.  230. 

Barrett  v,  McAllister,  35  W.  Va.  103,  4.  Whitlock  v.  Fiske,  3  Edw.  Ch.  (N. 

1.  Per  Lord  Hardwicke  in  Foster  v,  Y.)  131.    See  also  the  cases  in  the  last 

Vassall,  3  Atk.  587;    Mutual   L.  Ins.  preceding  note. 

Co.  V,  Brune,  96  U.  S.  588.  When  the  BiU  Ii  in  the  Di^nnotiTe  the 

8.  Greene    v,    Harris,    11   R.   I.    5;  defendant  may  take  it  either  way  in 

Mount  t/.  Manhattan  Co.,  41  N.  J.  Eq.  his  plea.     Cresset  v,  Kettleby,  i  Vern. 

211.  219. 

8.  Andrews    r.   Huckabee,   30   Ala.  6.  Deeree  Withont  Berrioe  or  Appeal^ 

143:    Lyon  V.  Dees,  84  Ala.  595 ;  Gage  anoe.  —  A   plea  by   representatives  of 

V,  Smith,   142  III.  191;    Gage  v.  Har-  the  deceased  defendant  that  the  latter 

bert,   145  111.  535;    Cheney  v.  Patton,  was  never  served  with  process  to  ap-' 

134  111.  422;  Daneis  v,  Taggart,  i  Gill,  pear,  and  did  not  appear  nor  answer 

&.  J.  (Md.)  322;  Meeker  v.  Marsh,  i  N.  the  original  bill,  was  held  to  be  bad 

J.  Ea.  198;  Allen  z^.  Randolph,  4  Johns,  because  it  did   not  exclude   the    fact 

Ch.  (N.  Y.)  693;    Bogardus  v.  Trinity  that  the  deceased  party  might  by  other 

Church,  4  Paige  (N.  Y.)  178;  Madison,  means  have  been  bound  by  the  pro- 

etc,   Plank  Road  Co.   v.   Watertown,  ceedings  in  the  original  cause.     Raw- 

etc..  Plank  Road  Co.,  5  Wis.  174;  Mu-  lins  r.  Moss,  6  Hare  604. 

tual  L.  Ins.  Co.  v,  Brune,  96  U.  S.  588;  Assignment  bj  Plaintiff  in  Original BilL 

McDonald  v.  Salem  Capital  Flour  Mills  —  A  plea  to  a  bill  in  the  nature  of  a 

Co.,  31  Fed.  Rep.  577;  McCloskey  v,  bill  of  revivor,  that  the  plaintiff  in  the 

Barr,    38     Fed.    Rep.    165;     Piatt    v,  original  suit  assigned  her  interest,  was 

Oliver,  i  McLean  (U.  S.)  295;  Hubbell  held  to  be  insufficient  in  substance  for 

•  V.  De  Land,  11  Biss.  (U.  S.)  387;  Hast-  not  stating  facts  which  amounted  to  a 

ings  V,  Draper,   i  Eq.  Cas.  Abr.  39;  sufficient  assignment  of  that  interest. 

Hardman  v,  Ellames,  5  Sim.  640;  Dob-  Pike  v.  O'Connor,  7  Ir.  Eq.  Rep.  65. 

son    V.   Leadbeater,    13  Ves.   Jr.   230;  6.  Central  Nat.  Bank  v.  Connecticut 

Milford*s  PI.  237.  Mut.  L.  Ins.  Co.,  104  U.S.  54:  Hudson 

On  Belief — Matters  Vet  Within  Knowl-  v.  Randolph,  66  Fed.  Rep.  216;    Mc- 

•dge.  —  A  plea  must  be  positive  and  not  Closkey   v.   Barr,   38   Fed.    Rep.   165; 

on  belief  when  it  states  a  fact  within  Riley  v,  Lyons,  11  Heisk.  (Tenn.)  246; 

the  defendant's  knowledge  or  touching  Whitthorne  v.  St.  Louis  Mut.  L.  Ins. 

his  own  acts,  but  when  it  relates  to  the  Co.,  3  Tenn.  Ch.  150.     See  also  article 

acts  of  third  persons  and  not  to  the  de-  Legal  Conclusions,  vol.  12,  p.  1020. 
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Materiality  of  Imii«<  —  If  an  issue  raised  by  a  plea  in  equity  is  not 
a  material  one,  the  plea  will  be  overruled.* 

inooniitten^.  —  If  a  plea  makes  averments  inconsistent  with  and 
not  in  support  of  matter  pleaded  as  a  defense  it  will  be  bad.* 

3.  Vegatiye  Plea.  —  It  is  not  proper  to  plead  a  variety  of  matters 
affirmatively  in  order  to  arrive  at  a  negative  conclusion,  but 
merely  the  negative  conclusion  should  be  pleaded.' 

4.  Plea  Bad  in  Part  and  Good  in  Part  —  It  is  laid  down  as  a  gen* 
eral  doctrine  that  a  plea  may  be  good  in  part  and  bad  in  part,  and 
that  in  this  event  it  will  be  allowed  to  stand  for  that  part  which 
is  good  and  overruled  for  the  balance.* 

Meaning  of  Bnle.  —  But  this  does  not  mean  that  a  plea  may  be 
separated  into  parts  and  one  part  thereof  declared  to  be  a  good 
defense  and  the  other  part  thereof  overruled.  It  means  that  if 
the  whole  plea  is  a  good  defense  to  one  part  of  the  bill,  but  not 
to  another  part,  it  may  stand  as  an  entirety  to  that  part  of  the 
bill  to  which  it  is  a  good  defense  and  be  overruled  as  an  entiretjr 
to  that  part  of  the  bill  to  which  it  is  not  a  good  defense.^ 

Mnit  CoTor  AU  to  Which  iMroeted.  —  And  it  is  held  that  a  plea  to  the 

1.  Andrews  z/.  Lock  wood,  2  Phil.  398.     ment     having    been    entered    into."^ 
An  iMue  Hot  Bailed  hy  iht  Bill  cannot    Jones  v,  Davis,  16  Ves.  Jr.  262. 

be  raised  by  the  plea,  and  a  plea  rais-  4.  French  v,  Shotwell,  5  Johns.  Ch. 

ing  such  issue  is  held  to  be  bad.     Em-  (N.   Y.)  561,   20  Johns.   (N;   Y.)    668; 

mott  V,  Mitchell,  14  Sim.  432.  Searight  v,  Payne,   i  Tenn.  Ch.  186; 

2.  Em  mott  v,  Mitchell,  14  Sim.  432;  Beard  r.  Bowler,  2  Bond  (U.  S.) 
Nobkissen  v.  Hastings,  2  Ves.  Jr.  85,  4  13;  Rhino  v,  Emery,  79  Fed.  Rep.  484; 
Bro.  C.  C.  253.  Kirkpatrick  r.  White,  4  Wash.  (U.  S.) 

8.  Roberts  v,  Madocks,  16  Sim.  55;  595;  Wythe  v.  Palmer,  3  Sawy.  (U.  S.) 

McDonald    v.    Salem    Capital    Flour  412;    Hardon  v,  Newton,  14  Blatchf. 

Mills  Co.,  31   Fed.  Rep.  577,  holding  (U.  S.)  376;    U.  S.  v,  McRae,  L.  R.  3 

that  a  fact  cannot  be  controverted  by  Ch.   91;    Muggins    v.   York-Buildings 

merely  alleging  another  fact  inconsist-  Co.,  2  Atk.  44;    Duncalf  v.  Blake,   i 

ent  with  it.  Atk.  52;   Fitimaurice  v,  Sadlier,  12  Ir. 

A  Negative  Floa  maybe  a  negation  of  Eq.  Rep.  136;    Loudon  r.  Levy,  8  Ves. 

the   circumstances  stated   in  the  bill.  Jr.  403:    Turner  v,  Mitchell,   i  Dick. 

Shaw  V.  Ching,  11  Ves.  Jr.  305.  249;  Dormer  v,  Fortescue,  2  Atk.  284. 

Implied  AiBrmatiTe.  —  A  negative  plea  Floa  Too  EztenslTO.  —  In   French  v. 

should  not  contain  an  implied  affirma-  Shotwell,  5  Johns.  Ch.  (N.  Y.)  562,  the 

tive,  as  where  an  allegation  that  the  case  was  one  where  the  plea  in  its  com- 

complainant  and  one  of  the  defendants  mencement  applied  to  one  part  of  the 

are  sole  heirs  is  met  by  a  plea  denying  bill,  yet  the  conclusion  was  in  express 

the  allegation  in  the  very  terms  thereof,  terms  to  all  the  relief  prayed  by  the 

Rhino  f.  Emery,  79  Fed.  Rep.  483.  bill;  and  Chancellor  Kent  said:  **  The 

Denial  of  KaterialATormonts.  —  Where  plea  was  more  extensive  than  the  sub- 
a  bill  for  an  accounting  alleged  a  ject-matter  to  which  it  related,  but  the 
promise  to  keep  certain  accounts,  and  remedy  for  such  a  defect  is  mild  and 
that  such  accounts  had  been  kept,  a  liberal.  It  is  only  to  order  the  plea  to 
plea  which  denied  only  the  promise,  stand  for  so  much  of  the  bill  as  it  prop- 
and  not  that  the  accounts  had  been  erlv  covers,  and  no  more,  and  to  re- 
kept,  was  overruled,  the  court  saying:  quire  the  defendant  to  answer  to  the 
"  If  the  accounts  had  been  kept  by  the  residue  of  the  bill." 
company,  that  would  have  been  evi-  5.  Searight  v,  Payne,  i  Tenn.  Ch. 
dence  before  a  jury  of  such  an  agree-  186;  U.  S.  v,  McRae,  L.  R.  3  Ch.  91; 
ment  as  that  stated  in  the  bill,  and  Fitzmaurice  v,  Sadlier.  12  Ir.  Eq.  Rep. 
therefore  it  was  not  sufficient  for  the  136. 
defendant  merely  to  deny  the  agree-  Two  Dofouoi  Bot  Soparatod. — In  U.S. 
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whole  bill  must  cover  the  whole  subject  to  which  it  applies  and 
which  it  professes  to  cover,  or  it  will  be  bad.^ 

5.  Plea  to  Belief  and  Discovery.  —  Where  the  same  principle 
upon  which  a  plea  to  discovery  is  attempted  to  be  sustained  is 
equally  applicable  as  a  defense  to  the  relief  sought,  the  defendant 
will  not  be  permitted  to  plead  it  to  the  discovery  alone  and  answer 
as  to  the  relief.*  Upon  a  bill  for  discovery  and  relief  the  defend- 
ant may  answer  and  make  the  discovery  sought,  and  demur  to 
the  relief  only.* 

BefoMd  to  lUlM  SiMorery.  —  There  is  also  a  class  of  cases  in  which 
the  defendant  may  refuse  to  make  a  discovery  as  to  particular 
charges  contained  in  the  bill,  although  a  demurrer  could  not  have 
been  sustained  as  to  the  relief  which  the  complainant  intends  to 
found  upon  those  charges,  viz.,  cases  in  which  the  discovery  asked 
for  would  tend  to  criminate  the  defendant  or  subject  him  to  a 
forfeiture,^  and  a  plea  to  the  discovery  alone  on  such  ground  is 
held  to  be  proper,  though  the  defendant  answers  to  the  relief.* 

6.  Plea  to  Belief  Good  for  Diioovery.  —  If  a  plea  pleaded  in  bar  to 

V,  McRae,  L.  R.  3  Ch.  91,  the  court  124;  Waring  v,  Mackreth,  Forr.  Exch. 
showed  that  the  class  of  pleas  which  Rep.  124:  Story's  PI.  254,  n.  i,  and 
are  bad  in  whole  if  bad  in  part  is  such  Welf.  Eq.  PI.  133. 
only  as  is  stated  in  the  text,  and  re-  8.  Brownell  v,  Curtis,  10  Paige  (N. 
f erred  to  the  treatise  of  Lord  Redesdale  Y.)  213;  Hodgkin  v,  Longden,  8  Ves. 
(Ea.  PI.,  5th  ed.  343),  where  it  is  said:  Jr.  3;  Todd  v.  Gee,  17  Ves.  Jr.  273. 
**  Yet  there  does  not  appear  any  case  in  4«  Brownell  r.  Curtis,  10  Paige  (N. 
which  two  defenses  offered  by  a  plea  Y.)  214  [citing  Atty.-Gen.  v.  Brown,  i 
have  been  separated  and  one  allowed  Swanst.  294;  Dummer  v,  Chippenham, 
as  a  bar."  In  this  case  the  plea  was  14  Ves.  Jr.  245;  Hare  on  Discovery  5]. 
to  the  whole  bill,  and  it  was  allowed  as  Flta  Good  as  to  IHsooTery  Only.  — 
to  the  discovery  and  overruled  as  to  the  Where  the  bill  seeks  relief  and  discov- 
relief.  ery  a  plea  to  the  whole  bill  upon  the 
1.  Snow  V.  Counselman,  136  111.  iqi;  f^round  that  the  discovery  would  sub- 
Clark  V.  Saginaw  City  Bank.  Harr.  ject  the  defendant  to  a  penalty  or  for- 
(Mich.)  240;  Bell  V.  Woodward,  42  N.  feiture  is  good  as  to  the  discovery  that 
H.  192;  Noe  V,  Noe,  32  N.  J.  Eq.  469;  it  must  be  overruled  as  to  the  relief. 
Van  Hook  v,  WhiUock,  3  Paige  (\{.  Y.i  U.  S.  v,  McRae,  L.  R.  3  Ch.  92,  in 
418;  Tarvis  f/.  Palmer,  11  Paige  (N.  Y.)  which  case  it  was  admitted  on  both 
650;  Wood:/.  Riker,  I  Paige (N.Y.) 616;  sides  that  the  case  was  entirely  new 
Benson  v.  tones,  i  Tenn.  Ch.  498;  and  that  there  was  no  precedent  to 
Sims  V,  Lyle,  4  Wash.  (U.  S.)  303;  direct  the  lord  chancellor  to  the  proper 
Barker  v,  Kay,  5  Madd.  64;  Hewitt  v,  mode  of  dealing  with  the  plea.  He 
Hewitt,  2  N.  K.  383;  Hook  v.  Dorman,  adopted  the  course  of  allowing  the  plea 

1  Sim.  &  S.  227;  Higgins  r.  Crawfurd,  as  to  the  discovery  and  overruling  it  as 

2  Ves.  Jr.  571;   Welford  v,  Liddel,  2  to  the  relief,  leaving  the  defendant  at 
Ves.  400.  liberty  to  put  in  a  voluntary  answer. 

Ths  Conrt  Kay  Allow  a  Plea  to  Stand  A.  Harrison    f.    Southcote,    i    Atk. 

iat  an  Answer  or  allow  the  defendant  to  528. 

insist  upon  the  same  matter  by  way  of  Plea  to  Selitf  and  Partial  DisooTory.  — 

answer  when  it  is  overruled  on  this  But  he  cannot  plead  to  the  relief  and  to 

ground.    Jarvis  v.  Palmer,  11   Paige  a  part  of  the  discovery  only,  and  at  his 

(N.  Y.)  650;    Higgins  v.  Crawfurd,  2  pleasure  answer  the  rest  of  the  bill. 

Ves.  Jr.  571;   Jones  r.  Pengree,  6  Ves.  **  Such  a  partial  answer  can  serve  no 

Jr.  580.  useful  purpose,  and  the  rule  applies 

8.  Brownell  v,  Curtis,  10  Paiee  (N.  here  that  he  who  submits  to  answer  at 

Y.)   214.     Per    Chancellor    Walworth,  all  must  answer  fully."    James  r.  Sad« 

siting  Morgan  «/.  Harris.  2  Bro.  C.  C.  grove,  I  Sim.  &  S.  4. 
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a  bill  for  relief  and  discovery  is  good  for  the  relief,  it  is  good  for 
the  discovery.^ 

FlM  to  Balitf  Only.  —  But  such  a  plea  cannot  be  pleaded  to  the 
relief  only;  if  it  is  so  pleaded,  it  must  be  accompanied  by  an 
answer  as  to  the  discovery  sought.* 

7.  Several  Pleas  in  Order.  —  The  several  classes  of  pleas,  as,  to* 
the  jurisdiction,  to  the  person,  or  in  bar,  may  be  pleaded  one 
after  another  in  order,  as  at  law.* 

8.  Plea  to  Part  or  Whole  of  Bill  —  A  plea  may  be  to  the  whole 
bill  or  to  any  part  thereof.* 

Plea  to  Part  of  Bill.  —  Where  the  bill  is  divisible  in  its  parts,  as 
where  it  seeks  relief  as  to  more  than  one  subject,  separate  pleas 
to  the  different  parts  may  be  interposed.* 

Plea  to  Part  and  Aniwer  or  Domnrror  to  Part.  —  The  defendant  may 
plead  to  a  part  of  the  bill  and  demur  to  another  part,*  or  he  may 
plead  to  a  part  and  answer  the  balance,^  but  he  must  meet  the 
whole  substance  of  the  bill,  and  if  the  plea  is  directed  to  a  part 
only  the  balance  must  be  met  in  some  form,  as  by  demurrer  or 
answer,*  else  the  court  will  consider  the  parts  not  embraced  by 
the  plea  to  be  true.* 

1.  Plunket  V,  Penson,  2  Atk.  51;  parties  to  pains  and  penalties,  etc* 
Leicester  v.  Perry,  i  Bro.  C.  C.  305;     Heriz  v.  Riera,  ii  Sim.  318. 

Sutton  V,  Scarborough,  e  Ves.  Jr.  71;  8.  Cooper's  Eq.  PI.  237. 
James  v.  Sadgrove,  I  Sim.  &  S.  4;  4.  Graves  v,  Blondell,  70  Me.  192; 
King  V,  Heming,  9  Sim.  59;  Tittenson  French  t*.  Shotwell,  20  Johns.  (N.  Y.) 
V,  Peat,  3  Atk.  530;  Gait  v,  Osbaldes-  668;  Sims  v,  Lyle,  4  Wash.  (U.  S.)  303; 
ton,  I  Russ.  158;  Hare  on  Discovery  Beard  v.  Bowler,  2  Bond  (U.  S.)  13. 
10.  A.  Emma  Silver  Min.  Co.  v,  Emma 
Bnt  if  fhe  DisooTery  It  Hot  Xorely  As-  Silver  Min.  Co.,  7  Fed.  Rep.  401;  Em- 
iiitant  to  the  relief,  but  has  a  further  mott  z^.  Mitchell,  14  Sim.  432;  Hitchins 
purpose,  the  complainant  may  be  en-  v.  Lander,  Cooper  34;  Chambers  v, 
titled  to  it,  though  he  has  no  title  to  Howell,  14  Jur.  536. 
the  relief,  and  in  such  a  case  a  ground  To  DisooTory  and  Belief.  —  So  a  plea 
of  demurrer  to  the  relief  may  not  ex-  may  be  pleaded  to  the  discovery  on  the 
tend  to  the  discovery.  Manning  v.  ground  that  it  will  subject  the  defend- 
Drake,  i  Mich.  34.  And  the  rules  with  ant  to  a  penalty,  and  another  plea  may- 
regard  to  demurrers  and  answers  to  be  pleaded  to  the  relief.  Hitchins  v. 
relief  and  discovery  are  the  same  as  Lander,  Cooper  34;  Heriz  v,  Riera,  11 
those  applied  to  pleas  and  answers.  Sim.  318,  5  Jur.  20. 
Brownell  v,  Curtis,  10  Paige  (N.  Y.)  6.  Ridgely  v.  Warfield,  I  Bland  (Md.) 
214.  But  see  Livingston  v.  Livings-  494  note  ^/  York  Mfg.  Co.  z'.  Cutts,  i& 
ton,  4  Johns.  Ch.  (N.  Y.)  296.  But  the  Me.  204.  See  also  Massachusetts  Mut. 
bill  must  show  that  the  discovery  is  in-  L.  Ins.  Co.  v,  Chicago,  etc.,  R.  Co.,  15 
tended    for    other    purposes    than    as  Fed.  Rep.  861. 

assistant   to    the    relief.      Mitchell   v.  7.  Graves  r.   Blondell,  70  Me.   192: 

Green,  10  Met.  (Mass.)  loi.  Clark    v,  Saginaw  City   Bank,    Harr. 

2.  King  V,  Heming,  9  Sim.  59.  (Mich.)  240;  Sims  v,  Lyle,  4  Wash.  (U. 
Xattert  in  Bar  to  Belief  and  DiseoTery  S.)  303;     Buchanan    v,    Hodgson,    ii 

and  Additional  Matter.  —  A  plea  which  Beav.  368;    Darnell  v,  Reyny,  i  Vem. 

sets  up  matter  in  bar  to  the  relief  and  344. 

discovery  and  also  matter  which  would  8.  Graves  v.  Blondell,  70  Me.   192; 

defeat  the  discovery  alone  is  good,  as  Newton   v,   Thayer,   17   Pick.   (Mass.) 

where  the  plea  is  to  the  whole  bill  and  129;  Sims  v,  Lyle,  4  Wash.  (U.  S.)  303; 

makes  an  additional  averment  in  sup-  McCloskey  v,  Barr,  38  Fed.  Rep.  165; 

port  of  the  plea  that  the  agreement  in  Piatt  v.  Oliver,  i  McLean  (U.  S.)  295. 

question   was  a  crime  subjecting  the  9.  Sims  v,  Lyle,  4  Wash.  (U.  S.)  303. 
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DirMtion  to  i^Miile  Pirt,  —  While  a  defendant  may  .nus  interpose 
his  defense  to  distinct  parts  of  the  bill  by  different  pleadings, 
each  must  be  specifically  directed  to  that  part  which  it  covers, 
because  he  cannot  at  the  same  time  meet  the  whole  substance  of 
the  bill,  or  any  part  thereof,  by  both  plea  and  answer  directed 
thereto,*  nor  can  he  plead  and  demur  to  the  whole,  or  any  part, 
of  the  bill  at  the  same  time,*  or  plead  two  pleas  to  the  same  part 
of  the  bill  without  leave.* 

9.  Double  Pleading — a.  Rule  Against  Duplicity.  —  Duplic- 
ity is  a  vice  in  pleading,  and  singleness  is  no  less  necessary  in 
equit)'^  than  at  law;*  and  although,  as  has  been  shown,  the 
defendant  may  plead  distinctly  to  different  parts  of  the  bill,  a  plea 
to  a  part  or  the  whole  bill  should  not  contain  more  than  one 
complete  defense  thereto,  or  it  will  be  bad  for  duplicity.* 

Anfwer  InftMd  ef  DupUdtoiis  Plea.  —  If  such  defenses  exist  in  favor 
of  the  defendant  he  has  his  appropriate  remedy  by  way  of  answer, 
the  very  object  of  a  plea  being  to  reduce  the  issue  to  a  single 
point.* 

1.  In  such  a  case  the  answer  is  said  515.  See  also  article  Duplicity,  vol. 
to  overrule  the  plea.    See  infra^  VII.     7,  p.  235. 

Supporting  and  Accompanying  Answers.        A,  Driver    r.     Driver,    6    Ind.    2S6; 

Saving  Benefit  of  Plea  in  Answer. —  Albanv    City    Bank    v.    Dorr,  Walk. 

Where  a  plea  and  answer  are  filed  to-  (Mich.)  317;  Carroll  r.   Potter,   Walk, 

gether,  it  is  usual  to  save  the  benefit  of  (Mich.)  355;  Loud  v.  Sergeant,  i  Edw. 

the  plea  in  the  beginning  of  the  an-  Ch.  (N.  Y.)  165;  Didier  v,  Davison,  10 

swer,  by  a  protestation  that  the  defend-  Paige  (N.  Y.)  515;  Saltus  v,  Tobias,  7 

ant  does  not  waive  the  benefit  of  his  Johns.  Ch.  (N.  Y.)  216;    Littlejohn  v, 

plea.     Story's  Eq.  PI.  (loth  ed.),  §  695.  Williams,  i  Dev.  &  B.  Eq.  (N    Car.) 

2.  Plea  Ovemiles  Demurrer.  —  In  such  343;  New  York,  etc.,  Coal  Co.  r. 
a  case  the  plea  will  overrule  the  de-  Spencer,  3  Pa.  Dist.  Rep.  695;  Under- 
murrer.  Crescent  City  Live-Stock,  wood  v,  Warner,  3  Phila.  (Pa.)  414,  i6 
etc.,  Co.  v.  Buichers'^Union  Live-Stock,  Leg.  Int.  (Pa.)  173;  Rhode  Island  v, 
etc.,  Co.,  12  Fed.  Rep.  226,  holding  that  Massachusetts,  14  Pet.  (U.  S.)2io;  Mc- 
the  37th  Equity  Rule,  providing  that  Closkey  v.  Barr,  38  Fed.  Rep.  165; 
no  demurrer  or  plea  shall  beheld  to  be  Briggs  r.  Stroud,  58  Fed.  Rep.  717; 
bad  or  overruled  in  argument  because  Chadwick  v,  Broadwood,  3  Beav.  530, 
the  answer  of  the  defendant  may  ex-  5  Jur.  359;  Watkins  v.  Stone,  2  Sim. 
tend  to  some  part  of  the  same  matter  49;  Emmott  v,  Mitchell,  14  Sim.  432; 
as  may  becovered  by  such  demurrer  or  Wood  v,  Strickland,  2  Ves.  &  B.  153; 
plea,  does  not  permit  the  defendant  to  Ritchie  v,  Aylwin,  15  Ves.  Jr.  79; 
demur  to  the  whole  bill,  plead  to  the  Reissner  t^.  Anness,  3  Ban.  &Ard.  149; 
whole  bill  and  answer  the  whole  bill  Whitbread  v.  Brockhurst,  i  Bro.  C.  C. 
at  the  same  time;  Huntington  r.  Laid-  404. 

ley,  79  Fed.  Rep.  865;  U.  S.  v.  Ameri-  For   Example,   a    plea   to  a  bill  for 

can  Bell  Telephone  Co.,  30  Fed.  Rep.  specific  performance  averring  two  facts, 

523;    Saunders  v,  Gregory,  3  Heisk.  as,  first,  that  there  was  no  agreement 

Tenn.)  575.     See  also  article  Demur-  in  writing,  and  second,  that  there  had 

RERS  AT  Common  Law  and  Under  the  been  no  acts  done  in  part  performance. 

Codes,  vol.  6,  p.  292.     But  see  Under-  Whitbread  v.  Brockhurst,  i  Bro.  C.  C. 

wood  V,  Warner,  3  Phila.  (Pa.)  414,  16  404.   approved  in   Saltus  v.   Tobias,   7 

Leg.  Int.  Pa.)  173.  Johns.  Ch.  (N.  Y.)  216. 

8.  See  in/ra,  VI.  9.  d.  Several  Pleas  6.  Rcissner  v,  Anness,  3  Ban.  &Ard. 

by  Leave  of  Court,  149,  wherein  the   court   distinguished 

4«  Driver  v.  Driver,  6  Ind.  286;  More-  the  difiference  t>etween  the  practice  at 

ton  V.   Harrison,   i  Bland  (Md.)  491;  law  and  in  equity  in  that  in  equity  the 

Didier  v,  Davison,  10  Paige  (N.    Y.)  defendant   can    resort  to  an  answer, 
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b.  Several  Matters  Tending  to  One  Point.  —  The  matter 

of  a  plea,  however,  may  consist  of  a  variety  of  facts  and  circum- 
stances, provided  they  are  not  inconsistent  with  each  other,*  and 
all  tend  to  one  point,  making  but  one  connected  proposition, 
•sufficient  in  itself  to  form  a  defense  and  not  showing  separate  and 
distinct  defenses.* 

c.  Surplusage.  —  Statements  which  set  up  no  distinct  ground 
of  defense,  or  which  are  unnecessary  to  the  defense  pleaded,  may 
be  regarded  as  surplusage  and  will  not  render  the  plea  double.' 

d.  Several  Pleas  by  Leave  of  Court.  —  It  is  now  gen- 
erally settled,  both  in  England  and  in  the  United  States^  that 
where  the  court  can  see  that  inconvenience  would  result  to  the 
defendant  by  forcing  him  to  resort  to  an  answer  for  the  purpose 
of  setting  up  the  several  defenses,  it  will  grant  permission  to 
plead  several  pleas,*  where  so  doing  does  not  lead  to  diverse 
issues,'  as  where  the  defendant  cannot  answer  without  setting 
out  a  long  account  which  would  be  unnecessary.* 

Ho  AbMlate  Bight  to  Tilo  Seroral  PIms.  —  This,  however,  is  held  not 
to  be  an  absolute  right,  and  the  defendant  cannot  pursue  such  a 
course  without  the  court's  consent.'' 

whereas     at    law    double    pleas    are  matters,  either  of  which  establishes  the 

allowed  because  the  defendant  has  no  defense.     Didier  v,  Davison,  2  Sandf. 

other  way  to  present  his  various  de-  Ch.  (N.  Y.)  66. 

ienses  to  the  court.  3.  Bell  v.  Woodward,  42  N.  H.  191; 

1.  Loud  V,  Sergeant,  i  Edw.  Ch.  (N.  Claridge    v,    Hoare,    14    Ves.   Jr.   65; 

Y.)  165;  Emmott  v,  Mitchell,  14  Sim.  Forbes  v,  Skelton,  8  Sim.  335;  Daly  v. 

432.  Kirwan,  10  Ir.  Eq.  Rep.  312. 

S.  Harrison  v,  Farrington,  38  N.  J.  4.  Didier  v.  Davison,  10  Paige  (N.  Y.) 

Eq.  362;  Loud  V.  Sergeant,  i  Edw.  Ch.  515;  Providence  Sav.  Inst.  v.  Barr,  17 

<N.    Y.)    165;     Didier    v,    Davison,    2  R.  I.  131;  Noyes  t/.  Willard,  i  Woods 

Sandf.  Ch.  (N.  Y.)  6i;  Boggs  v.  For-  (U.  S.)  187;    Gibson  v.   Whitehead,  4 

sjrth,  2  Sandf.  (N.  Y.)  533;  Bogardus  t/.  Madd.  241;  Kay  v.  Marshall,  i   Keen 

Trinity  Church,  4  Paige  (N.  Y.)  195:  190;  Hardman  v,  Ellames,  5  Sim.  645: 

Ooldsmith  v»  Gilliland,  24  Fed.  Rep.  Saunders  t^.  Druce,  3  Drew.  140;  Bamp- 

154;  Hazard  v,  Durant,  25  Fed.   Rep.  ton  v,  Birchall,  4  Beav.  558;  Fox  v. 

26;  Rhino  r.  Emery,  79  Fed.  Rep.  484;  Yates,  24  Beav.  271.    See  also  Scott  v. 

Watkinst'.  Stone,  2  Sim.  49;  Strickland  Broad  wood,  2  Colly.  447. 

V.  Strickland,  12  Sim.  253;  Forbes  v,  T^tility  of  Permitting  SoTend  PlOM. — 

Skelton,  8  Sim.  335,  i  Jur.  117;  Daw-  Long  experience  and  the  fact  that  jus- 

'Son  r.  Pilling,  16  Sim.  203;  Ritchie  v.  tice  may  in  most  instances  be  promoted 

Aylwin,   15  Ves.  Jr.  79;    Meadows  v,  by  the  practice  show  the  utility  of  per- 

Kingston,  Ambl.  756;    Doble  v,  Ciid-  mitting  the  filing  of  several  pleas  in 

land,  2  Bro.  C.  C.  274.  equity  as  at  law,  and  there  is  no  sound 

For  Example,  a  plea  of  the  statute  of  reason  which  forbids  the  adoption  of 

limitations  of  21  Jac.  I.  and  of  9  Geo.  such  a  practice.     Moreton  v,  Harrison, 

IV.     Forbes  v,  Skelton.  8  Sim.  335.    A  i  Bland  (Md.)  493.     See  also  Ridgely  v, 

plea  that  the  defendant  was  seized  in  Warfield,  i  Bland  (Md.)  494,  note  c. 

fee  and  that  there  was  no  outstanding  A.  Providence  Sav.  Inst,  v,  Barr,  17 

items,  etc.     Dawson  v.  Pilling,  16  Sim.  R.  I.  134. 

-203.     See  also  La  vice  v,  Croxton.  3  L.  6.  Van  Hook  v.  Whitlock,  3  Paige  (N. 

J.   Ch.    201.      Conveyance,   fine,   and  Y.)  409;  Didier  v,  Davison,  10  raige 

nonclaim  as  a  plea  of  title  to  a  bill  im-  (N.  Y.)  515. 

peaching  aconvejrance  as  not  being  for  7.  Mount  v.  Manhattan  Co.,  43  N.  J. 

a  valuable    consideration.       Doble  v,  Eq.  25;  Wooley  v,  Pemberton,  (N.  J. 

Cridland,  2  Bro.  C.  C.  274.     Plea  of  the  1887)  10  Atl.  Rep.  159;  Didier  v,  Davi- 

statute  of  limitations  as  settfng  up  two  son,  10  Paige  (N.  Y.)  515;  Underwood  v, 
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YH  SirppoBTnre  ahb  Aocoxpavtiho  Avbwsbs  —  1.  In  OeneraL 
—  When  an  answer  and  plea  to  different  parts  of  the  bill  are  put 
in,  the  answer  accompanies  the  plea;  when  the  answer  is  put  in 
as  defendant's  evidence  upon  the  subject-matter  of  the  plea  it  is 
in  support  of  the  plea.* 

2.  Plea  and  Answer  to  Different  Parts  of  Bill.  —  A  defendant  may 
plead  to  a  part  of  the  bill  and  answer  the  rest,  but  the  parts  to 
which  such  pleadings  are  directed  should  be  specifically  indicated.^ 

3.  Plea  and  Answer  to  Same  Parts  of  Bill  —  The  primary  office  of 
a  plea  being  to  present  such  a  defense  as  shows  that  the  defend- 
ant should  not  be  compelled  to  answer,  if  such  a  plea  is  filed  an 
answer  repeating  the  whole  of  the  same  matter  will  overrule  the 
plea,  because  the  defendant  cannot  be  permitted  by  way  of  plea 
to  aver  that  he  ought  not  to  be  compelled  to  answer,  and  at  the 
same  time  to  put  his  defense  as  to  the  same  matter  into  the  form 
of  such  an  answer  as  the  bill  calls  for.' 

Warner,  3  Phila.  (Pa.)4i4.  i6  Leg.  Int.  (Mich.)  240;  Leacraft  v,  Dcmprey,  4 
(Pa.)  173;  New  York,  etc.,  Coal  Co.  v,  Paige  (N.  Y.)  124;  Blacket  t/.  Lang- 
Spencer,  3  Pa.  Dist.  Rep.  694;  Benson  lands,  i  Anstr.  14. 
V.  Tones,  i  Tenn.  Ch.  498;  Sharon  v,  8.  Chase's  Case,  i  Bland  (Md.)  217; 
Hill,  22  Fed.  Rep.  29;  McCloskey  v.  State  Bank  v.  Dugan,  2  Bland  (Md.) 
Barr,  38  Fed.  Rep.  165 ;  Wheeler  v.  Mc-  254;  Corlies  v,  Corlies,  23  N.  J.  Eq. 
Cormick,  8  Blatchf.  (U.  S.)  267;  Noyes  197;  Harrison  v,  Farrington,  38  N.  J, 
V,  Willard,  i  Woods  (U.  S.)  187.  Eq.  361;  Souzer  v.  De  Meyer,  2  Paige 

It  It  Hot  a  lUttar  of  Course  to  allow  it  (N.  Y.)  574;  Van  Hook  r.  Whitlock,  3 

to  be  done  upon  an  affidavit  merely  Paige  (N.  Y.)  409;  Bangs  7/.  Strong,  10 

showing    that  the  defendant  believes  Paige  (N.  Y.)  ii;  Bogardus  v.  Trinity 

that  he  has  several  defenses;  he  must  Church,  4  Paige  (N.  Y.)  178;  Summers 

set  up  such  defenses   by  answer,  or  v.  Murray,  2  Edw.  Ch.  (N.  Y.)  205: 

make  out  a  special  case  of  hardship  and  Joyce  v.  Gunnels,  2  Rich.  Eq.  (S.  Car.) 

inconvenience,  to  justify  the  court  in  267;  Snelgrove  z/.  Snelgrove,  4  Desaus. 

departing  from  the  general  rule.     The  (S.    Car.)    286;     Seifred    v.    People's 

cases  which  appear  to  justify  a  depart-  Bank,    i    Baxt.   (Tenn.)   200;    Witt  v. 

ure  are  where  the  making  of  defenses  Ellis,  2  Coldw.  (Tenn.)  40;  Cheatham 

by  answer  instead  of  by  pleas  would  v.    Pearce,   89  Tenn.    680;     Lewis    v. 

render  it  necessary  for  the  defendant  Baird,  3  McLean  (U.  S.)  56;  Tones  v, 

to  set  out  very  long  accounts  in  his  an-  Pengree,   6  Ves.   Jr.   580;  Dobbyn   v. 

swer,  or  where  the  discovery  of  matters  Barker,  5  Bro.   P.  C.  (Toml.  ed.)  573; 

sought  for  by  the  bill  might  be  produc-  Watkins  v.  Stone,  2  Sim.   &   S.   560; 

tive  of  great  injury  to  the  defendant  in  Blacket  v.  Langlands,  i  Anstr.  14.     But 

his  business,  or  otherwise,  if  he  were  re-  see  Talbot  v,  Darnall.  6  B.  Mon.  (Ky.) 

quired  to  put  in  a  full  answer.     Didier  486;  Saddler  v.  Glover,  i  B.  Mon.  (Ky.) 

V.  Davison,  lo  Paige  (N.  Y.)  515.  53- 

Statute  Allowing  Sereral  Befensei  in  an  Plea  May  Stand  for  Aniwer.  —  Where 

Aotion.  —  A  sutute  which    authorizes  a  plea  is  overruled  because  it  is  accom- 

the  defendant  in  an  action  to  plead  as  panied  by  an  answer  covering  the  same 

many  several  matters  as  he  may  think  matter    pleaded    therein,    it    may   be 

necessary  has  been  held  not  to  apply  allowed     to    stand    for    an     answer, 

to  suits  in  equity.     Didier  r.  Davison,  Souzer  v,  De  Meyer,  2  Paige  (N.  Y.) 

10  Paige  (N.  Y.)  515.  574- 

Costs.  —  When      the     court     allows  Plea  Abandoned  by  Answer.  —  Where 

double  pleas  it  is  on  the  condition  that  the  hearing  of  a  cause  is  by  consent  of 

the    defendant    pay    the    costs.      Ptr  all  parties  upon  the  pleadings,  not  in- 

Woods,  J.,  in  Noyes  v.  Willard,  i  Woods  eluding  a  plea  to  a  cross-bill,  such  plea 

(U.  S.)  190.  is  abandoned.     Miller  v.  Perks,  63  111. 

1.  Cheatham  z/.  Pearce,  8q  Tenn.  680.  App.  140. 

S.  Clark  v.  Saginaw  City  Bank,  Harr.  Where  an  Anewer  Is  Good  for  All  Por- 
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Xffbet  of  Taldiif  luue  upon  Saeh  Plaadingi.  —  But  this  applies  only  to 
cases  wherein  the  plea  is  set  down  for  argument  and  not  to  a  case 
where  the  plaintiff  takes  issue  upon  the  plea  and  answer  and 
thereby  treats  them  as  valid  defenses  and  compatible  with  each 
other.* 

4.  Supportmg  Answers  — «.  Necessity  and  Propriety  in 
General.  —  When  a  plea  contains  in  itself  a  full  defense  to  the 
bill,  an  answer  is  never  necessary  unless  it  is  rendered  so  in  order 
to  negative  some  equitable  ground  stated  in  the  bill  for  avoiding 
the  effect  of  an  anticipated  bar,  as  where  fraud  or  facts  intended 
to  avoid  the  force  of  the  statute  of  frauds  or  to  bring  the  plaintiff 
within  an  exception  to  the  statute  of  limitations  are  charged,  and 
in  these  cases  the  defendant  not  only  may  but  must  support  his 
plea  by  an  answer.*  In  other  words,  if  the  plea  professes  to  go 
to  the  whole  bill  and  does  in  fact  cover  the  whole  subject  to 
which  the  plea  applies,  and  the  matter  of  it  is  a  full  defense  to  the 
suit,  it  is  unnecessary  to  answer  other  parts  of  the  bill  not  involved 
in  the  subject  which  forms  the  ground  of  the  defense.' 

b.  Pure  Plea.  —  From  this  it  follows  that  in  the  absence  of 
such  charges  in  the  bill  as  those  just  indicated  a  pure  plea  need 
never  be  supported  by  an  answer.* 

pofM.  —  In    Witt    V.    Ellis,   2    Coldw.  two  distinct  defenses  by  plea  and  an- 

(Tenn.)  40,  it  was  held  that  though  an  swer.     Mansell  v,  -Feeney,  2  Johns.  ^ 

answer  covering  the  same  grounds  as  H.  313. 

those  covered  by  the  plea  overrules  the  1.  Seifreid  v.  People's  Bank,  2  Tenn. 

plea,  yet  as  in  Tennessee  an  answer  is  Ch.  22. 

sufficient    for  all  purposes  to  set   up  S.  Sims  v.  Lyle,  4  Wash.  (U.  S.)  303; 

matters  which  are  not  required  to  be  Huntington  v,  Laidley,  79  Fed.  Rep. 

pleaded  specially,  the  overruling  of  a  865;    Hagthorp  v.  Hook,   i  Gill  &  J. 

demurrer  to  a  plea  in  such  a  case  is  (Md.)  270;   Wheeler  r.  Piper,  3  Jones 

not  material.  Eq.  (N.  Car.)  249;  Bicknell  v,  Gough,  3 

United  StotM  S^ty  Bnle.  —By  the  Atk.  558:  Price  r.  Price,  i  Vera.  185. 
37th  Equity  Rule  of  the  Supreme  Court  General  Division  of  Pleat  Beqniring  Sop- 
of  the  United  States  it  is  provided  that  porting  Answer.  —  This  general  division 
no  demurrer  or  plea  shall  be  held  bad  of  pleas  requiring  a  supporting  answer 
and  overruled  upon  argument  because  has  been  made,  first,  where  the  plain* 
the  answer  of  the  defendant  may  ex-  tifif  admits  by  his  bill  the  existence  of 
tend  to  some  part  of  the  same  matter  a  legal  bar,  but  charges  some  equitable 
as  may  be  covered  by  the  demurrer  or  circumstance  to  avoid  its  effect;  sec- 
plea.  But  it  is  held  that  this  rule  does  ond,  where  the  plaintiff  does  not  admit 
not  allow  a  defendant  to  demur  to  the  the  existence  of  any  legal  bar,  but 
whole  bill,  plead  to  the  whole  bill,  and  charges  some  circumstance  which  may 
answer  to  the  whole  bill  at  the  same  be  true  and  to  which  there  may  be  a 
time.  Crescent  City  Live-Stock,  etc.,  valid  ground  of  plea,  and  also  charges 
Co.  V,  Butchers'  Union  Live-Stock,  other  circumstances  which  are  incon- 
etc,  Co.,  12  Fed.  Rep.  226;  Hunting-  sistent  with  the  substantial  validity  of 
ton  V,  Laidley,  79  Fed.  Rep.  865;  the  plea.  Story's  Eq.  PI.,  §  674;  Hare 
Grant  v.  Phoenix  L.  Ins.  Co.,  121  U.  S.  on  Discovery,  34,  35. 
105;  Hudson  V,  Randolph,  66 Fed.  Rep.  3.  Sims  v.  Lyle,  4  Wash.  (U.  S.)  301. 
216;  U.  S.  V.  American  Bell  Telephone  4.  Carroll  v.  Waring,  3  Gill  &  J. 
Co.,  30  Fed.  Rep.  523.  (Md.)'49i:  West  Portland  Homestead 

The  87th  Order  of  August.  1841,  to  Assoc,  r.  Lownsdale,  17  Fed.  Rep.  205; 

the  same  effect  as  the  37th  Equity  Rule  Dwight  v.  Central  Vermont  R.  Co.,  ^ 

in   the   United   States  courts,  is  con-  Fed.  Rep.  788:  Goldsmith  v.  Gilliland, 

strued  to  prevent  a  failure  of  justice  24  Fed.  Rep.  154. 

from  accidental  slips  and  not  to  justify  A  Mea  of  Beleaie  It  Hot  Bad  because  it 
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c.  Negative  Plea  — biu  Aiking  iMieorery.  —  A  negative  plea 
alone  is  not  sufficient  where  allegations  are  made  in  the  bill  with 
a  view  of  obtaining  discovery  upon  the  matter  traversed.* 

Antwor  at  te  C6Uat«ral  Faeto.  —  When  the  bill  charges  equitable 
grounds  or  circumstances  in  favor  of  the  plaintiff's  cause  against 
the  matter  pleaded,  or  where  relief  rests  upon  one  material  fact 
as  evidence  of  which  several  collateral  facts  are  charged,  it  is  not 
sufficient  to  deny  the  substantive  fact  alone,  but  the  defendant 
must  answer  to  the  equitable  circumstances  and  collateral  facts 
charged.* 

In  the  AbtenM  of  tneh  Oharget  in  the  bill,  or  in  other  words,  where 
the  negative  plea  traverses  an  averment  in  the  bill  which  is  not 
supplemented,  by  charges  of  facts  as  evidence  of  the  fact  traversed, 
or  by  charges  of  facts  inconsistent  with  the  negative  defense  upon 
which  the  plaintiff  is  entitled  to  or  seeks  a  discovery,  the  authori- 
ties establish  the  rule  that  a  nerative  plea  is  sufficient  without 
the  aid  of  the  supporting  answer,'  though,  the  primary  object  of 

is  not  stated  in  the  plea  nor  in  an  an-  rice,  17  Beav.  525;  Harris  v.  Harris,  3 

swer  in  support  of  the  plea  that  the  re>  Hare  450,  wherein,  to  a  bill  chargin^^ 

lease  was  obtained  freely  and  without  that  the  defendant  was  in  possession  of 

fraud,  where  the  bill  contains  no  alle-  documents  showing  the  fact  of  partner- 

gation  of  fraud.     McClane  v.  Shepherd,  ship  as  charged  in  the  bill,  a  plea  of  no 

21  N.  J.  Eq.  76;  Greene  v,  Harris,  11  partnership,  supported  by  an  answer 

R.  I.  5.  which  did  not  answer  as  to  whether  the 

Amendment  Beq[iiiring  Sapporting  An-  defendant  was  in  possession  of  such 

•wer.  —  If  matters  in  avoidance  are  not  evidence,    was    overruled,    the    court 

charged,  a  plea  setting  up  matter  in  holding  that  for  the   purpose  of  the 

bar,  as  a  release,  stated  or  settled  ac-  argument  of  the  plea  the  defendant 

count,  etc.,  does  not  require  a  support-  must  be  intended  to  admit  that  he  had 

ing    answer    unless    the    plaintiff    by  in  possession  eVidence  as  charged  in 

amending  his  bill  specifies  the  particu-  the  bill;  Sanders  v.  King,  6  Madd.  61 ; 

lar  errors.     Greene  v,  Harris,  11  R.  I.  Yorke  v.   Fry,  6  Madd.   65;  Nolan  t^. 

5;  Weed  V.  Smull,  7  Paige  (N.  Y.)  573.  Shannon,  i  Moll.  168;  Thring  v.  Edgar, 

An  application  for  leave  to  amend  2  Sim.  &  S.  274;  Jones  v,  Williams,  10 

a  bill  should  be  allowed  so  as  to  permit  Jur.  N.  S.  1068. 

the  complainant  to  charge  fraud  in  the        Allegations  of  BUI  Which  Displaoe  Plea. 

bill  and  thus  require  the  defendant  to  —  Everjrthing    charged     in    the    bill 

deny  the  fraud  in  his  plea  and  answer,  which,  if  true,  would  displace  the  plea 

McClane  v.  Shepherd,  21  N.  J.  Eq.  76.  must  be  answered,  whether  the  bill  ex- 

1.  Wilson  V.  Hammonds,  L.  R.  8  Eq.  pressly  charges  such  matters  to  be  evi- 

328;    Everitt  v.  Watts,  3  Edw.  Ch.  (N.  dence  of  the  fact  or  not,  but  if,  on  the 

Y.)  486;  Cox  V.  Griffin,  17  Ga.  249:  Sei-  other  hand,  such  matters  are  not  mate- 

fred  V,  People's  Bank,  i  Baxt.  (Tenn.)  rial  for  the  purpose  of  displacing  the 

200.  plea,   they  are   not    to    be  answered. 

8.  Cox  V,  Griffin,  17  Ga.  249;  Rous-  For  by  answering  in  such  a  case,  the 

kulp  V.  Kershner.  49  Md.  516;  Bell  v,  plea  will  be  overruled.     Chadwick  v. 

Woodward,   42    N.    H   193;    Innes  v.  Broad  wood,  3  Beav.  540;   Clayton  v, 

Evans,  3  Edw.  Ch.  (N.  Y.)  454;  Everiit  Winchelsea,  3  Y.  &  Coll.  Exch.  683,  3 

V,  Watts,  3  Edw.  Ch.  (N.  Y.)486;  Ben-  Jur.  81^. 

son  V.  Jones,  i  Tenn.  Ch.  498;  Self  red        8.  Seifred  v.  People's  Bank,  i  Baxt. 

V.  People's  Bank,  i  Baxt.  (Tenn.)  200;  (Tenn.)  200;  McDonald  r.  Salem  Capi- 

Rhino   V.  Emery,  79  Fed.   Rep.  483;  tal  Flour  Mills  Co.,  31  Fed.  Rep.  577; 

Evans    v,    Harris,   2  Ves.   &   B.   364;  Winn  r.  Fletcher,  i  Vern.  473;    Drew 

Chadwick  v.  Broad  wood,  3  Beav.  540;  v.  Drew,  2  Ves.  &  B.  159;  Chamberlain 

Brereton  v.  Gamul,  2  Atk.  241;  Foley  r.  Agar,  2  Ves.  &  B.  259;  Armitage  v, 

V,  Hill,  3  Myl.  &  C.  475;  Hunt  ».  Pen-  Wadsworth,  i  Madd.  188;  Plunkett  v. 
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a  plea  being  to  displace  the  equities  of  the  bill  by  matters  outside 
the  bill,  admitting  all  charges  in  the  bill  to  be  true,  it  would 
appear  that  upon  principle  every  negative  plea  should  be  sup- 
ported by  an  answer  as  to  the  averment  in  the  bill  which  is 
traversed.* 

d.  Plea  to   Bill  Anticipating  Defense  —  Anomalous 

Pleas  —  Oeneral  Bale  as  to  Heoetiity  to  Aaiwer.  —  Where  a  bill  charges 
equitable  circumstances  in  favor  of  the  plaintiff's  case  and  incon- 
sistent with  the  defense  that  might  be  pleaded,  or  where  the  bill 
affirmatively  anticipates  a  defense  and  charges  matter  which 
would  absolutely  defeat  it,  the  defendant  is  required  to  support 
his  plea  by  an  answer  as  to  such  equitable  circumstances  or  matter 
set  up  in  avoidance  of  the  anticipated  bar,  otherwise  the  allega- 
tions in  the  bill  will  be  taken  as  true  and  the  plea  in  that  event 
will  be  no  bar.* 

Cavendish,  i   Russ.  &  M.  713;    Cooke  1.  Bight  of  Plaintiff  to  DifoOTory. — 

V.  Gitdngs,  21  Beav.  497.     See  also  the  **  It  is  the  right,  as  a  general  rule,  of  a 

cases  in  the  last  preceding  note.  plaintiff  in  equity  to  exact  from    the 

HagatiTe  Float  (hromilod.  —  In  Arnold  defendant  a  discovery  upon  oath  as  to 

V,  Heaford,  i  McClel.  &  Y.  330,  it  was  all  matters  of  fact  which,  being  well 

held  that  a  negative  plea  to  belief  of  pleaded  in  the  bill,  are  material  to  the 

no  mortgage,  not  going  to  material  col-  plaintiff's  case  about  to  come  on  for 

lateral  charges  tending  to  that  point,  trial,  and   which   the  defendant  does 

was  too  loose  in  general,  and  the  plea  not  by  his  form  of  pleading  admit." 

was  overruled;  and  in  Jones  v,  Davis,  Wijj^ram  on  Discovery  15. 

l6  Ves.  Jr.  262,  a  negative  plea  to  a  bill  S.  District  of  Columbia,  —  Taylor  v, 

for  an  account  was  overruled  because  Duncanson,  20  D.  C.  511. 

it  denied  only  the  promise  of  an  ac«  Florida,  —  Henderson  v,  Chaires,  35 

count  and  not  that  accounts  had  been  Fla.  423. 

kept,  the  lord  chancellor  saying:     **  If  Indiana,  —  Spivey  v,  Frazee,  7  Ind. 

the  accounts  had    been   kept   by   the  662. 

company,  that  would   have   been   evi-  Maryland.  —  Moreton  v,  Harrison,  I 

dence  before  a  jury  of  such  an  agree-  Bland  (Md.)  493. 

ment  as   that  stated  in  the  bill,  and  Massachusetts,  —  Chapin  r.  Coleman, 

therefore  it  was  not  sufficient  for  the  11  Pick.  (Mass.)  336. 

defendant  merely  to  deny  the  agree-  New  Hampshire,  —  Bellows  v.  Stone, 

ment  having  been  entered  into."     But  8  N.  H.  286;    Bell  v.  Woodward,  42  N. 

the  decision  in  the  last  case  has  been  H.  193. 

construed  to  have  reference  to  the  New  Jersey,  —  Harrison  v.  Earring- 
necessity  of  an  answer  in  support  of  a  ton,  38  N.  J.  Eq.  361:  Somerset 
plea  when  the  facts  charged  in  the  bill  County  Bank  7/.  Veghte,  42  N.  J.  Eq. 
would  have  been  evidence  before  a  jury  42;  Farrington  v,  Harrison,  44  N.J. 
against  the  matter  pleaded.     Hunt  v,  Eq.  232. 

Penrice,  17  Beav.  525,  wherein  the  New  York,  —  Bloodgood  v.  Kane,  8 
master  of  the  rolls  held  that  if  a  bill  Cow.  (N.  Y.)  360;  Souzer  v.  De  Meyer, 
alleged  facts  which  would  contradictor  2  Paige  (N.  Y.)  577;  Bogardus  v,  Trin- 
be  evidence  lo  discredit  a  plea,  a  sup-  ity  Church,  4  Paige  (N.  Y.)  178;  Good- 
porting  answer  denying  such  facts,  or  rich  v,  Pendleton,  3  Johns.  Ch.  (N.  Y.) 
at  least  giving  the  plaintiff  discovery  591;  Allen  v.  Randolph,  4  Johns.  Ch. 
as    to  them,    was   necessary,   saying:  (N.  Y.)  693. 

*•  The  rule  as  stated  by  Lord  Eldon  in  Rhode  Island,  —  Greene  v.  Harris,  ii 

Jones  V,  Davis,  16  Ves.  Jr.  262,  that  the  R.  I.  5. 

defendant   must    answer    as    to    facts  Tennessee, — Whitthorne  v.  St.  Louis 

which  would  be  evidence  before  a  jury  Mut.  L.  Ins.  Co.,  3  Tenn.  Ch.  150. 

tO'disprove  the  plea,  is  a  plain  and  in-  Vermont,  —  Payne   v.    Hathaway,   3 

telligible  rule,  and  one  that  I  consider  Vt.  212;  Foster  v.  Foster,  51  Vt.  216. 

myself  bound  by."  United  States,  —  Ferguson  v.  0*Hara, 
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e.  When  Discovery  Is  Not  Necessary  — (i)  Matter  of  Bill 

Insufficient  to  Require  Answer,  —  If  the  plea  sets  up  a  good 
defense,  notwithstanding  anticipatory  matter  charged  in  the  bill 
is  admitted  to  be  true,  a  supporting  answer  becomes  unnecessary.* 
(2)  Necessity  Dependent  on  Sufficiency  of  Bill.  —  In  order  that  a 
defendant  may  know  what  is  the  particular  discovery  which  is 

Pet.  (C.  C.)  493;    Armengaud  v,  Cou-  v,  Slone,  8  N.  H.  286;  Weed  v.  Smull, 

dert,  23  Blatchf.  (U.S.)  484;    Piatt  v.  7  Paige  (N.  Y.)  573;    Bullock  v.  Boyd  ^ 

Oliver,  i  McLean  (U.  S  )  301;    Hilton  2  Edw.  Ch.  (N.  Y.)  293;  Ea^ton  v,  Col- 

r.  Guyott,  42  Fed.  Rep.  249.  lier,  3  Mo.   379;    Greene  f.  Harris,  it 

England,  —  Lingood  v,  Croucber,  2  R.  I.  5. 

Atk.  395;  Phelps  V,  Sproule.  1  Myl.  &  Anfwer  to  BUI  to  Impeach  Aooonnt. — 

K.  231;  Foley  v.  Hill,  3  Myl.  &  C.  475,  A  party  may  plead  a  stated  account  to 

2  Jur.  440,  678;    Cork  v.  Wilcock,   5  a   bill  for  an  account  generally,  and 

Madd.  330;  Jerrard  z/.  Saunders,  2  Ves.  this  will  ht  prima  facie  a  bar  to  any 

Jr.  187.  further  accounting,  but  where  a  bill  i» 

Plea  Alone  Cannot  Be  Excepted  To.  —  brought  to  impeach  a  stated  account 

A  supporting  answer  is  necessary  also  and  charges  that  the  complainants  had 

because  a  plea  cannot  be  excepted  to,  no  counterpart  of    the   account,   and 

and  therefore  the  defendant  is  required  prays  that  the  same  may  be  set  forth, 

to  deny  the  anticipatory  or  impeaching  the  defendant  will  be  obliged  to  do  so 

matter  set  up  in  the  bill,  so  that  the  or  annex  it  by  way  of  schedule  to  his 

answer,  if  insufficient,  may  be  excepted  answer  or  plea,  although  he  pleads  or 

to.     Greene  v,  Harris,  11  R.  I.  5  JVt/iMt/  sets  up  in  his  defense  that  it  is  a  stated 

Ferguson    v.    O'Harra,    Pet.    (C.   C.)  account.     The  reason  for  this  is  that 

493;    Wigram  on  Discovery  (ist  Am.  without    a    discovery  of  the  account 

ed.),  g  262].  itself  the  complainant  will    have    no 

A  Plea  of  Bare  Title  only,  without  set-  means  of  pointing  out  the  errors  upon 

ting  forth  any  consideration,  will  not  the  face  of  it.   provided    they    exist, 

protect  a  defendant  from  giving  an  an-  Bullock  v.  Boyd,  2  Edw.  Ch.  (N.  Y.) 

swer  to  the  title  set  up  by  the  plaintiff.  293,  citing  Hankey  v,  Simpson,  3  Atk. 

Brereton  v,  Gamul,  2  Atk.  241.    See  303. 

also  Harland  v.  Emerson,   2  CI.  &  F.  1.  Co  wart  v,   Perrine,   18  N.  J.  Eq. 

10.  458;    Cammann  z/.  Traphagan,  i  N.  J. 

If  the  Defendant  Pleads  the  Statnte  of  Eq.  28;   Wheeler  v.  Piper,  3  Jones  Eq. 

Limitations  and  there  is  an  allegation  (N.   Car.)  249;    Hilton   v.   Guyott,   4^ 

in  the  bill  which  if  true  will  take  the  Fed.  Rep.  249:  Webster  t\  Webster,  17 

case  out  of  the  statute,  the  defendant  Jur.  316;  Blewitt  v.  Thomas,  2  Ves.  Jr. 

must,  in  addition  to  his  plea  setting  up  669.     See  also  Whitchurch  v.  Bevis,  2 

the  statute,  answer  the  matter  charged  Bro.  C.  C.  559. 

in    the    bill    which    would    avoid    it.  Where  a  B^endant  Pleaded  the  Statnte 

Moreton   v,  Harrison,   i   Bland  (Md.)  of  Limitations  to  a  bill  which  charged 

493;  Kane  v,  Bloodgood,  7  Johns.  Ch.  that  owing  to  infancy,  coverture,  and 

(N.  Y.)  90,  8  Cow.  (N.  Y.)  360;   Good-  other  disabilities  the  plaintiff  could  not 

rich  V,  Pendleton,  3  Johns.  Ch.  (N.  Y.)  proceed  sooner,  it  was  held   that  the 

384;    Chapin    v,    Coleman,    11    Pick,  plea  was  a  complete  answer,  because 

(Mass.)  336  [citing  Roche  v,  Morgell,  2  if  infancy  or  coverture   would    have 

Sch.  &  Lef.  727;  Cooper's  Eq.  PI.  228;  availed  the  plaintifif  it  was  not  enough 

Beame8*s  PI.  in  Eq.  34].  to  say  generally  that  there  had  been 

Plea  Setting  Up  Beleaie,  Judgment,  or  such  disabilities,  such  allegations  being 

Aooonnt  Stated.  —  Where  a  bill  is  filed  so  vague  that  no  issue  could  be  taken 

to  impeach  and  release  an  account  or  upon   them.     Blewitt    v,    Thomas,    2 

a  judgment  or  decree,  a  plea  setting  Ves.  Jr.  669. 

up  such  release,  judgment,  or  account  And  where  the  matters  charged  are 
stated  must  be  supported  by  an  answer  not  sufficient  to  take  the  case  oat  of 
as  to  the  grounds  upon  which  the  same  the  statute  of  limitations,  even  if  ad- 
is  impeached.  Armengaud  v.  Cou-  mitted  to  be  true,  the  plea  is  good 
dert,  23  Blatchf.  (U.  S.)  485;  Schwarz  without  a  supporting  answer.  Cowart 
V,  Wendell,  Harr.  (Mich.)  395;  Bellows  v.  Perrine.  18  N.  J.  Eq.  458. 
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required  of  him  it  is  held  to  be  incumbent  upon  the  plaintiff  to 
state  it  distinctly  in  the  bill.  The  common  form  of  doing  this  is 
by  charging  as  evidence  of  his  title  the  particular  matters  as  to 
which  a  discovery  is  sought  from  the  defendant.* 

Diieorerj  of  DoeunMnti  or  Papon.  —  Where  the  bill  chaises  that  the 
defendant  is  in  possession  of  documents  or  papers  which  would 
furnish  evidence  of  the  equitable  circumstances  charged  against 
the  defense  pleaded  or  in  support  of  the  plaintiff's  title,  discovery 
as  to  such  documents  or  papers  is  necessary,'  though  a  mere 
charge  of  documents  without  specific  charges  that  they  contain 
such  evidence  will  not  require  a  discovery.* 

(3)  Effect  of  Waiver  of  Answer  under  Oath.  —  Where  the  com- 
plaint waives  an  answer  on  oath  no  answer  or  discovery  is  neces- 
sary in  support  of  a  plea  which  covers  the  whole  relief  sought  by 
the  bill.* 

1.  Thring  v,  Edgar,  2  Sim.  &  S.  281,  S.  Harland  v,  Emerson,  2  CI.  &  F. 

wherein  it  was  held  that  unless  the  de-  10;  Hardman  v.  Ellames,  5  Sim.  640,  a 

fendant  was  distinctly  informed  what  Myl.  &  K.  732. 

were  the  matters  affecting  the  plain-  8.  M*Taggart  v,  M'Taggart,  6  L.  J. 

tiff's  title  as    to  which    the    plaintiff  Ch.   N.  S.   164,  wherein,  to  a  charge 

sought  discovery  the  defendant   was  that  the  defendant  had  in  his  posses- 

not  to  answer  at  all,  not  knowing  what  sion   letters  relating  to    a    particular 

to  answer  in  particular,  and  the  answer  fund  and  all  of  some  of  other  matters 

in  that  case  was  held  to  have  overruled  in  the  bill,  a  plea  to  the  discovery  of 

the  plea  because  the  bill  did  not  suffi-  the  letters  relating  to  the   particular 

ciently  notify  the  defendant  of  what  he  fund  was  held  to  be  overruled  by  an 

should  answer,  an  answer  being,  there-  answer  as  to  the  letters  relating  to  the 

fore,  improper;  Sanders  v.  King,  cited  other  matters    in    the   biU.     See  also 

in  Thring  v.  Edgar,  2  Sim.  &  S.  277;  MacGregor  r.  East  India  Co.,  2  Sim. 

Gordon  v,  Shaw,  14  Sim.  393,  under  the  452,  and  Fry  v,  Richardson,   10  Sim. 

Orders  of  1 841,  providing  that  a  defend-  475,  in  which  latter  case  it  was  held 

ant  shall  not  be  bound  to  answer  any  that  a  plea  denying  that  the  plaintiff 

statement  or  charge  in  the  bill  unless  was  administrator  was  good   without 

he  shall  be  specifically  and  particularly  an  answer  denying  the  usual  charges 

interrogated  as  to  it.  as  to  documents. 

Before  the  Orders  ^  1841  above  men-  Doevmenti  SeUtiiig  to  Prlndpal  Point 
tioned  the  rule  was  thus  stated:  "  You  in  bine.  —  A  general  charge  of  docu- 
are  to  answer  everything  charged  in  ments  is  held  to  be  sufficient  to  require 
the  bill  which  if  true  would  displace  the  an  answer  denying  the  possession  of 
plea,  and  this  you  must  do  whether  such  documents  if  it  relates  to  the  prin- 
the  bill  does  or  does  not  expressly  cipal  point  in  issue.  Clayton  v.  Win- 
charge  those  matters  to  be  evidence  of  chelsea,  3  Y.  &  Coll.  Exch.  683,  3  Jur. 
the  facts.     If  they  are  material  for  the  819. 

purpose  of  displacing  the  plea  they  are  4.  Weed   v,  Smull,  7  Paige  (N.  Y.) 

to  be  answered,  but,  on  the  other  hand,  573;    Tompkins  v.   Anthon,  4  Sandf. 

if  they  are  not  material  for  that  pur-  Ch.  (N.  Y.)  97;  Fish  v.  Miller,  5  Paige 

pose  you  are  not  to  answer  them,  for  (N.  Y.)  28;  Heartt  v.  Corning,  3  Paige 

by  so  doing  you  overrule  your  plea."  (N.  Y.)  569;    Cheatham  v,  Pearce,  89 

Chadwick  v.  Broidwood,  3  Beav.  540.  Tenn.    679;    Somerset    County    Bank 

Where  Bisoovery  upon  Interrogatories  t .  Veghte,  42  N.  J.  Eq.  39,  wherein  it 

Is  Hot  CaUed  For.  —  In  Hilton  v.  Gu^-  is  said  that  where  a  plea  sets  up  the 

ott,  42  Fed.  Rep.  251,  it  is  said  that  in  statute  of  limitations  and  denies  the 

modem  practice,  even  though  the  bill  fraud    imputed    to    the    defendant    it 

contains    anticipatory    averments,   no  should  be  accompanied  by  an  answer 

answer  in  support  of  the  plea  is  neces-  in  subsidium^  but  where  the  bill  con- 

sary  unless  discovery  upon  interroga-  tains  a  general  charge  of  fraud  only, 

tories  is  called  for.  with  no  specification,  and  waives  the 
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/.  Nature  of  Supporting  Answer  —  (i)  For  Discovery  Only. 

—  An  answer  in  support  of  a  plea  is  not  put  in  as  a  defense  to 
the  suit  but  is  for  the  purpose  of  giving  the  complainant  the 
benefit  of  a  discovery  to  defeat  the  plea,  which  only  contains  a 
general  denial  of  the  equitable  circumstances  charged  in  the  bill. 
Such  answer  can  be  used  only  to  support  or  disprove  the  plea.* 
(2)  PUa  Overruled  by  Supporting  Answer,  —  Therefore  when  an 
answer  is  put  in  to  support  a  plea  it  cannot  be  said  to  overrule 
the  plea,'  but  the  answer  in  this  case,  as  in  the  cases  where  the 
plea  and  answer  are  put  in  to  different  parts  of  the  bill,  must  not 
be  an  answer  to  anything  which  by  the  plea  the  defendant  has 
objected  to  answering,  else  the  plea  will  be  overruled  by  the 
answer.* 

answer  under  oath,  then  the  discovery  averments  in  the  plea  are  permitted  to 
usually  sought  by  such  a  bill  in  order  be  made  upon  the  belief  of  the  defend- 
to  remove  the  bar  of  the  statute  is  also  ant,  it  will  be  sufficient  for  him,  in  the 
waived,  and  a  failure  to  file  an  answer  answer  in  support  of  such  plea,  to  deny 
in  subsidium  is  not  fatal,  especially  the  eauitable  circumstances  stated  in 
where  no  objection  is  made  for  the  the  bill,  according  to  his  knowledge, 
want  of  such  answer.  information,  and  belief  only/*     Bolton 

1.  Souzer  v.  De  Meyer,  d  Paige  (N.  v.  Gardner,  3  Paige  (N.  Y.)  273. 

Y.)  577;   Greene  v,  Harris,  11  R.  L  5;  Denial  in  Oenaral  Termi  of  Bill. —  If 

Spivey  v.  Frazee,  7  Ind.  663;  Andrews  the  bill,  after  stating  the  circumstances 

V.  Brown,  3  Gush.  (Mass.)  133;  Gheat-  on    which     the    plaintiff's    equity    is 

ham  V,  Pearce,  89  Tenn.  679;   Thring  founded,  charges  that  the  defendant, 

V.  Edgar,  2  Sim.  h.  S.  279;  Story's  Eq.  before  his  title  to  the  subject  in  dispute 

PI.  (loth  ed.),  §  671;    I  Mitford's  Pl.  accrued,  had  notice  of  the  several  cir« 

197.  cumstances  therein  stated,  an  answer 

SoAdenoy    of    Denial    in   Aniwer.  —  denying  that  charge  in  the  same  gen- 

**  The  rule  which  requires  an  answer  eral  terms  is  sufficient,  notwithstand^ 

in  support  of  a  plea,  in  certain  cases,  ing  it  is  filed   to  support  a  plea   of 

does  not  render  it  necessary  that  the  purchase   for  valuable   consideration, 

defendant  should  deny  positively,  in  The    vice-chancellor  said   that  before 

the  answer,  matters  of  which  it  cannot  the  orders  of  August,  1841,  came  into 

be    presumed    he    has    any    personal  operation  such  an  answer,  he  thought, 

knowledge.     Where  fraud  or  other  cir-  would  not  have  been  sufficient  to  sup- 

cumstances  are  charged  for  the  purpose  port  the  plea,  since  said  order  declares 

of  avoiding  a  release,  the  defendant  that  the  defendant  shall  not  be  bound 

pleading  the  release  must,  by  proper  to  answer  any  statement  or  charges  in 

negative  averments  in  his  plea,  deny  the  bill  unless  he  shall  be  specifically 

the  allegations  of  fraud,  etc.,  and  must  and  particularly  interrogated  thereto, 

support  his  plea  by  a  full  answer  and  Gordon  v,  Shaw,  14  Sim.  .393. 

discovery  as  to  every  equitable  circum-  S.  Bogardus   v.   Trinity    Ghurch.    4 

stance  charged  in  the  bill  to  avoid  the  Paige  (N.  Y.)  196;    Seifred  v.  People's 

bar.     »    »    »    But  in  the  case  of  nega-  Bank,  i  Baxt.  (Tenn.)  200;  Huntington 

tive  averments  as  to  matters  not  alleged  v.  Laidley,  79  Fed.  Rep.  865;  Ferguson 

to  be   the  act    of    the  defendant,    or  v,  O'Harra,    Pet.  (G.  G.)  493;    Lewis 

where,  from  the  nature  of  the  case,  he  v,  Baird,  3  McLean  (U.  S.)  56. 

cannot  be  supposed  to  have  any  per-  8.  Greene  v,  Harris,  11  R.  L  5;  Bell 

sonal  knowledge  of  the  subject,  it  is  if.  Woodward,  42  N.  H.  194;  Bolton  v, 

sufficient  for  him   to    deny   the  facts  Gardner,  3  Paige  (N.  Y.)  273;    Portar- 

charged  upon  his  belief  only.     Drew  lington  v.  Soulby,  6  Sim.  356;  Gotting- 

V.  Drew,  2  Ves.  &  B.  159.     The  defend-  ton  v,  Fletcher,  2  Atk.  155;  Davies  v, 

ant,  however,   must  be  careful  so  to  Davies,   2    Keen   534;     M'Taggart    v. 

frame  his  averments  that  the  complain-  M'Taggart,  6  L.  J.  Gh.  N.  S.  164. 

ant  may  put  the  facts  in  issue  by  a  Answer  Limited  by  FIm.  —  Where  the 

replication.    And  where  the  negative  answer  is  in  support  of  the  plea  no 
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g.  Denial  by  Plea  and  Answer.  —  It  is  established  by  the 
authorities  that  when  a  bill  contains  allegations  of  fact  which  if 
true  would  overcome  the  bar  which  is  set  up  by  plea,  those  facts 
must  be  denied  generally  in  the  plea,  as  well  as  specifically  and  in 
detail  in  the  answer  filed  in  support  of  the  plea.' 

question  can  be  raised  by  the  answer  be  fatal  to  the  plea.     This  difficulty  led 

which  is  not  raised  by  the  plea.     An-  to    the    absurd    device    (which    was 

drews    v.    Brown,    3     Cash.    (Mass.)  adopted  in  Thring  v.  Edgar,  2  Sim.  & 

133.  S.  274,  and  which  so  confounded  Lord 

Where  a  HegatlTe  Plea  It  Supported  by  Cottenham  in  Denys  v,  Locock,  3  Myl. 

an  Answer  it  is  said  that  both  the  plea  &  C.  205)  of  pleading  to  all  the  bill  ex- 

and  the  answer  cover  the  same  part  of  cept  the  interrogating  part  and  answer- 

the  bill,  because  the  answer  furnishes  ing  the  latter.*'     Langdell's   £q.    PI., 

the  defendant's  testimony  in  regard  to  g   104.     The  great  difficulty  in  many 

the  facts  upon  which  the  truth  of  the  cases  in  drawing  a  plea  and  supporting 

plea  depends.     Cheatham  v,  Pearce,  89  answers  so  that  the  latter  will  not  over* 

Tenn.  679.  rule  the  former  is  shown  by  the  case  of 

Proper  Form.  —  A  plea  to  all  the  re-  Dearman  v.  Wyche,  9  Sim.  570,  wherein 

lief  and  to  all  the  discovery  except  such  the    vice-chancellor    allowed    a    plea 

as  is  required  in  support  of  the  plea  is  which  he  held  properly  denied  by  an* 

proper  m  form.     Bogardus  v.  Trinity  swer  those    matters    and    those  only 

Church,  4  Paige  (N.  Y.)  196.  which,  had  they  not  been  so  denied. 

But  it  is  also  held  that  where  the  would  have  avoided  the  plea,  observing 
plea  is  to  the  whole  bill  and  the  answer  that  he  was  only  surprised,  **  consider- 
in  support  thereof  sufficiently  appears  ing  the  various  statements  which  have 
to  be  onlv  such  an  answer  as  the  nature  been  introduced  into  the  bill  for  that 
of  the  bill  requires  in  support  of  the  purpose,  that  the  pleader  has  succeeded 
plea,  it  is  sufficient.  Huntington  v,  in  answering  only  those  passages  of 
Laidley,  79  Fed.  Rep.  865.  the  bill  which,  in  my  opinion,  he  was 

Former  Difficulty  in  Drawing  Such  a  alone  bound  to  answer,  leaving  those 
Plea,  —  Where  the  plea  is  to  the  whole  which,  if  answered,  would  have  over- 
bill  for  relief  and  discovery,  and  an  ruled  his  plea,  to  be  met  by  the  aver- 
answer  is  put  in  to  equities  charged  in  ments  of  the  plea."  See  also  Denys 
the  bill  in  avoidance  of  the  defense,  it  v,  Locock,  3  Myl.  &  C.  236,  wherein 
is  held  that  the  plea  is  bad  in  form  be-  the  lord  chancellor  said:  *'  The  plea 
cause  it  should  have  been  confined  to  has  attempted  to  do  that  which  in  this 
all  the  relief  and  all  the  discovery  ex-  case  seems  to  have  been  utterly  impos- 
cept  that  which  was  made  by  the  an-  sible,  and  in  very  few  cases  is  possible; 
swer  as  evidence  of  the  plea.  Portar-  namely,  to  a  bill  so  constituted  as  this 
lington  V.  Soulby,  6  Sim.  356;  Da  vies  is,  to  plead  to  part  and  answer  to  part; 
r.  Da  vies,  2  Keen  534,  wherein  the  plea  for  unless  it  can  be  clearly  shown  that 
was  to  part  of  the  relief  and  part  of  the  the  allegations  which  are  pleaded  to  do 
discovery,  but  leave  was  given  to  not  tend  to  that  conclusion  which  the 
amend.  plaintiff  seeks  to  establish,  the  defend- 

This  form  is  said  to  have  arisen  as  a  ant  cannot  support  a  negative  plea  by 

device  to  meet  the  ruling  in  Thring  v.  leaving    unanswered    and    admitting 

Edgar,  2  Sim.  &  S.  274,  which  made  it  allegations  which  go  to  establish  the 

necessary  to  separate   with   accuracy  issue  upon  which  the  plaintifif's  equity 

the  allegations  to  be  denied  by  the  plea  rests." 

from  the  charges  of  evidence  to  be  an-  Affirmatiye  Matter  Strieken  Out  aa  Bar- 

swered.    Langdell  observes:  "  As  bills  ploiage.  —  Where  the  answer  is  in  fact 

were  not  required  to  be  drawn  with  any  in  support  of  a  plea,  it  is  held  that 

reference  to  such  a  separation  it  was  while  new  matter  alleged  and  affirma- 

impossible  to  make  it;  or  at  least,  no  tive  relief  asked  should  not  be  incorpo- 

two  persons  would  be  likely  to  agree  rated  into  it,  such  matter  may  be  con- 

precisely  as  to  where  the  line  should  sidered  as  surplusage  and  stricken  out. 

be    drawn;    and     yet,    if    the    judge  Huntington  v,  Laidley,  79  Fed.  Rep. 

thought  the  defendant  should  have  an-  866. 

swered  a  word  more   or  a  word   less  1.  District  of  Columbia,  —  Taylor  v, 

than  he  had  answered  in  fact,  it  might  Duncanson,  20  D.  C.  511. 
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Tlie  SenM  of  the  Bnlo  is  that  a  plea  must  be  perfect  in  itself,  so  that 
if  true  in  point  of  fact  there  may  be  an  end  of  the  cause.  So  if 
the  bill  seeks  to  avoid  a  legal  bar  on  equitable  grounds,  a  naked 
plea  of  the  bar  without  averments  denying  the  equitable  matter 
will  present  no  fact  to  be  tried  upon  the  plea,  because  the  bill 
admits  the  legal  bar/  and  if  equitable  circumstances  are  charged 
which  would  be  evidence  in  favor  of  the  plaintiff  against  the  bar 
set  up  by  the  plea,  a  plea  which  does  not  deny  such  charges 
admits  them.' 

Florida,  —  Henderson  v.  Chaires,  35  awards.     In  Lloyd  v.  Smith,  i  Anstr. 

Fla.  437.  258,  in  the  same  court,  such  a  naked 

Maryland,  —  Rouskulp  v,  Kershner,  plea  of  a  release  charged  by  a  bill  to 

49  Md.  516.  iiave  been  procured  by  fraud  was  not 

Michigan,  —  Schwarz     v,     Wendell,  allowed  in  the  first  instance,  but  was 

Harr.  (Mich.)  395.  reserved  to  the  hearing;  and  in  Bayley 

New   Hampshire,  —  Bell    v.    Wood-  v.  Adams,  6  Ves.  Jr.  586,  the  authority 

ward,  42  N.  li.  193;  Bellows  v.  Stone,  of  those  cases  was  shaken,  and  it  was 

8  N.  H.  286.  considered  by  Lord  Eldon  as  the  better 

New  Jersey',  —  Harrison  v,  Farring-  rule  that  the  charges  in  the  bill  must 

ton,  38  N.  J.   Ea.  361 ;    Farrington  v,  be  met  by  way  of  general  averments  in 

Harrison,  44  N.  J.  Eq.  232.  the  plea,  as  well  as  particularly  in  the 

New  York.  —  Bogardus  v.  Trinity  answer.  Compare  Eaton  v.  Eaton,  8 
Church,  4  Paige  (N.  Y.)  178;  Allen  v,  Ired.  Eq.  (N.  tar.)  103;  French  v.  Shot- 
Randolph,  4  Johns.  Ch.  (N.  Y.)  6j3;  well,  5  Johns.  Ch.  (N.  Y.)  564;  Spivey 
Goodrich  v,  Pendleton,  3  Johns.  Ch.  v.  Frazee,  7  Ind.  661;  Payne  f.  Hatha- 
(N.  Y.)  384;  Lawrence  r.  Pool,  2  Sandf.  way,  3  Vt.  212;  Foley  v.  Hill,  3  Myl.  & 
(N.  Y.)  540.  C.  481. 

Rhode  Island,  —  Greene  v,  Harris,  11        Discretion  ta  Baqnire  Partionlarity  in 

R.  L  5.  Plea.  —  Where  a  defendant  had  already 

South  Carolina.  -^  Snelgrove  v,  Snel-  defaulted    in   his  pleadings    and    the 

grove,  4  Desaus.  (S.  Car.)  288.  court  had  granted  him  leave  to  file  a 

Tennessee,  —  Whitthorne  v.  St.  Louis  plea  and  supporting  answer,   it    was 

Mut.  L.  Ins.  Co.,  3  Tenn.  Ch.  150.  held  that  he  should  not  complain  of  the 

Vermont.  —  Foster  v,  Foster,  51  Vt.  order  granting  such  leave  because  it 

216.  required  him  to  answer  specifications 

West  Virginia.  —  Barrett  v,  McAllis-  of  fraud  and   misrepresentation    par- 

ter,  35  W.  Va.  103.  ticularly  and  in  detail  both  in  his  plea 

United  States,  —  Armengaud  v.  Cou-  and  in  his  answer,  though,  under  the 

dert,  23  Blatchf.  (U.  S.)  484;    Sims  v.  general  rules  of  pleading,  the  denials 

Lyle,  4  Wash.  (U.  S.)  303;   Lewis  v.  in  his  plea  need  not  have  been  so  par- 

Baird,  3  McLean  (U.  S.)  56;    Ferguson  ticular  as  those  in  his  answer.    Taylor 

V.  O'Harra,  Pet.  (U.  S.)  494.  v.  Duncanson,  20  D.  C.  511. 

England.  —  Whitchurch   v.  Bevis,  2        1.  Greene  v.  Harris,  11  R.  L  5;  Cork 

Bro.  C.  C.  559;    Phelps  v.  Sproule,   i  v.   Wilcock,    5   Madd.   328;    Foster  v, 

Myl.  &  K.  231;  Foley  v.  Hill,  3  Myl.  &  Foster,  51  Vt.  216. 
C.  481;   Stearns  v.  Page,   i  Story  (U.        8.  Henderson  v,  Chaires,  35  Fla.  439; 

S.)  204;    Morison  v.  Tumour,  18  Ves.  Whitthorne  v.  St.   Louis  Mut.  L.  Ins. 

Jr.  175;  Mitford's  PI.  212.  Co..  3  Tenn.  Ch.  150. 

Contra.  —  This  rule  has  been  settled  To  Afford  Opportonity  to  Contradict.  — 
from  an  early  date,  though  there  have  The  plaintiflf  is  entitled  to  have  a  par- 
been  cases  in  which  a  contrary  ruling  ticular  discovery  in  relation  to  such 
was  made.  In  Allen  v.  Randolph,  4  matters  and  also  an  opportunity  to  con- 
Johns.  Ch.  (N.  Y.)  695,  the  court  re-  tradict  the  defendant's  statement,  if 
ferred  to  Pope  v.  Bish,  i  Anstr.  59,  and  untrue,  by  evidence,  and  for  the  latter 
Edmundson  v.  Hartley,  i  Anstr.  97,  purpose  the  plea  must  negative  the 
wherein  a  naked  award  was  pleaded,  facts  charged  in  the  bill  as  well  as  in 
In  the  latter  of  these  cases  the  court  the  answer.  Bellows  v.  Stone,  8  N.  H. 
said  that  it  did  not  mean  to  extend  the  287;  Farrington  v.  Harrison,  44  N.  J. 
authority  of  them  beyond  the  case  of  Eq.  232;   Barrett  v.  McAllister,  35  W. 
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5.  Answers  in  Snbsidium.  —  There  are  cases  in  which  a  plea  may- 
be supported  by  an  answer  though  no  equitable  circumstances 
are  alleged  in  the  bill,  as  in  the  cases  which  have  already  been 
treated.  Such  an  answer  is  upon  matters  not  charged  in  the  bill 
and  is  merely  in  aid  of  the  plea,  and  it  does  not  overrule  the  plea 
because  it  does  not  put  anything  in  issue  which  by  the  plea  is 
precluded  from  being  set  up  in  an  answer.* 

ym  PBOGSEBnres  ttpoh  the  Plea  —  1.  Beplying  to  or  Setting 
Down  for  Arg^nment  —  If  a  plea  is  unexceptional  in  its  form  and 
character,  the  plaintiff  should  either  reply  to  it  and  put  in  issue 
the  facts  relied  upon,  or  he  should  set  it  down  for  ai^ument.* 

2.  Test  of  Snffioienoy  —  Setting  Down  for  Argument  —  The  proper 
method  of  testing  the  sufficiency  of  a  plea  is  to  set  it  down  for 
argument.'    And  the  setting  of  a  plea  for  hearing  on  its  suffi- 

Va.   103;    Snclgrove    v,  Snelgrove,    4  setts,    14  Pet.  (U.  S.)  357;    Farley  v, 

Desaus.  (S.  Car.)  288.  Kittson,  120  U.  S.  314;  Hatch  r.  Ban. 

Snrden  of  Proot — Under  the  issue  croft-Thompson  Co.,  67  Fed.  Rep.  802. 
formed  on  such  a  plea  it  is  not  incum-  A  Speoial  Beplioatioii  to. a  plea  in 
bent  upon  the  defendant  both  to  prove  chancery  is  not  allowed.  Barrett  v. 
the  contract  which  he  pleads  in  bar  McAllister,  35  W.  Va.  103;  Dows  r. 
and  to  assume  in  the  first  instance  the  McMichael,  6  Paige  (N.  Y.)  145;  Mc- 
negative  of  showing  that  it  was  not  in  Clane  v.  Shepherd,  21  N.  J.  £q.  76; 
bad  faith  or  in  fraud  that  it  arose.  The  Foley  v.  Hill,  3  Myl.  &  C.  482. 
complainant,  by  setting  out  the  con-  8.  Peay  v.  Duncan,  20  Ark.  85; 
tract  and  attacking  it  for  alleged  fraud,  Dixon  v,  Dixon,  61  111.  324;  Lester  v. 
does  not  deprive  the  defendant  of  the  Stevens,  29  111.  155;  Rouskulp  v, 
right  of  pleading  the  contract  in  bar,  Kershner,  49  Md.  521;  Moreton  v. 
and,  on  the  other  hand,  the  defendant  Harrison,  i  Bland  (Md.)493;  Klepper 
cannot  so  plead  it  as  to  preclude  the  v.  Powell,  6  Heisk.  (Tenn.)  504;  Han- 
complainant  from  introducing  proof  of  num  v,  Mclnturf,  6  Baxt.  (Tenn.)  225; 
the  fraud  charged  in  the  bill.  Far-  Graham  v.  Nelson,  5  Humph.  (Tenn.) 
rington  v.  Harrison,  44  N.  J.  Eq.  232.  609;    Farley  z\  Kittson,  120  U.  S.  303; 

1.  Hature  of  Answar  in  tabsidiam. —  Hatch  v,   Bancroft-Thompson  Co.,  67 

**  You  may  answer  anything  which  is  Fed.  Rep.  802;  Sharon  v.  Hill,  22  Fed. 

not  charged  in  the  bill  in  subsidium  of  Rep.  29:    Hughes  v.   Blake,  6  Wheat, 

your  plea,  as  you  may  deny  notice  in  (U.  S.)  453;    Harris  v,  Ingledew,  3  P. 

your  answer  which  you  deny  also  in  Wms.  94. 

your  plea,  because  that  is  not  putting  Adoption  of  Bngliih  Praotioo. — 
anything  in  issue  which  you  would  Though  a  plea  may  not  be  a  frequent 
cover  by  your  plea  from  being  put  in  mode  of  defense,  when  it  is  resorted  to 
issue;  but  it  is  adding  by  way  of  an-  it  is  held  that  the  practice  of  the  English 
swer  that  which  will  support  your  plea  Court  of  Chancery  applies  to  it,  and 
and  not  an  answer  to  a  charge  in  the  that  it  should  be  dealt  with  and  pro- 
bill  which  by  your  plea  you  would  de-  ceeded  on  according  to  the  settled 
cline.**  Wigram  on  Discovery  148.  rules  and  practice  of  such  court. 
See  also  I  Daniell's  Ch.  PI.  and  Pr.  Rouskulp  v.  Kershner,  49  Md.  521; 
(6th  Am.  ed.)  625.  Chase  v,  McDonald,  7  Har.  &  J.  (Md.) 

Anfwon  Whieh  Aro  Heoeisary  in  Snp-  160. 

port  of  Pleat  have  also  been  called  an-  Method  of  Setting  Down.  —  *'  This  is 

swers  in  subsidium.     Thus  in  Harrison  done  either  on  petition  or  motion.     If 

V.  Farrington,  38  N.  J.  Eq.  361,  it  is  done  by   petition,   the    petition    must 

said  that  "  where,  as   in   the   present  contain  the  title  of  the  cause,  the  time 

case,  the  bill  anticipates  the  bar  and  when  the  plea  was  filed,  etc.,  and  pray 

alleges  facts  to  avoid  it,  an  answer  is  that  it  be  set  down  for  hearing,  etc., 

necessary,  in  subsidium^  to  support  the  upon  which  the  court  makes  an  order, 

plea.'*  and  a  copy  of  the  petition  and  order  is 

8.  Montgomery  v,  Olwell,  i   Tenn.  served  on  the  opposite  party."     Ray- 

Ch.   184;    Rhode  Island  v,  Massachu-  mond  r.  Simonson,  4  Blackf.  (Ind.)  79, 
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ciency  or  taking  issue  upon  it  is  held  to  be  a  step  necessary  to  the 
progress  of  the  cause.* 

Uthtt  Partj  may  have  the  sufficiency  of  the  plea  determined  by 
setting  it  down  for  argument.* 

Bemnrrw.  —  Setting  down  for  argument  is  said  to  answer  to  a 
demurrer  at  law,*  but  a  demurrer  is  not  recognized  as  an  appro- 
priate method  of  testing  the  sufficiency  of  a  plea  in  equity.* 
When,  however,  a  complainant  demurs  instead  of  setting  down 
for  argument,  the  demurrer  may  be  treated  as  equivalent  to  the 
proper  course,  although  it  is  not  regular,  the  objection  being  one 
of  form.* 

citing  Beames's  Ord.   in    Ch.   121,    i  DanieH's  Ch.  PI.  and  Pr.  (6th  Am.  ed.) 

Newl.  Prac.  119,  and  i  Moult.  Prac  692. 

270.    Se«  also  Mazarredo  v.  Maitland,  If  tlie  PlaintUF  Doei  Hot  Beply  to  a 

a  Madd.  38.  PUa,  the  defendant  may  set  it  down  for 

ITadflr  Praetioo  Aeti  tad  BvIm  of  Court  a  hearing.     Flagg  r.  Bonnel,  10  N.  J. 

in  some  states  the  practice  is  less  com-  Eq.  82. 

plicated,  more  direct,  less  expensive  If  the  Plaintiff  Does  Hot  Sot  Bown  the 

and  laborious  than  this  English  s^s-  plea  for  argument  within  the  time  pre- 

tem,  motions  and  rules  of  court  being  scribed,  its  sufficiency  will  be  admitted, 

permitted  in  term  time  without  previ-  Jordan  v,  Sawkins,  3  Bro.  C.  C.  372. 

ous  notice,   instead  of    petitions  and  If  a  Floa  Is  8ot  Bown  by  the  BefSModant, 

notice,  and  if  the  parties  are  in  court  and  he  does  not  appear  when  called,  on 

they  are  bound  to  take  notice  of  such  affidavit  that  the  plaintifi  was  served 

motions  and  orders.     See  Raymond  v,  with  the  order  to  set  down  the  plea,  as 

Simonson,  4  Blackf.  (Ind.)  79.  required  by  the  English  practice,  the 

1.  Montgomery  v,   Olwell,  i   Tenn.  plea  will   be  overruled;    but  if  such 

Ch.    183,   holding    that    under    Code,  proof  of  the  service  of  the  order  is  aot 

§  4390,  a  rule  on  the  complainant  to  produced  the  plea  will  be  struck  out  of 

take  any  necessary  step  may  be  made  the  paper,  but  not  overruled,  and  will 

during  the  term.  not  be  restored  without  an  affidavit  ac- 

ImfStod  ConfMiion  of  Flea.  ^  If,  after  counting  for  the  delay.    Mazarredo  v. 

plea,  the  plaintiff  proceeds  in  such  a  Maitland,  2  Madd.  38.     See  also  Parker 

manner  as  to  confess  a  plea,  it  will  be  v,  Alcock,  i  Y.  &  J.  195. 

considered  as  if  it  had  been  allowed.  8.  Flag^  v.  Bonnel,  10  N.  J.  Eq.  82; 

Fulton  V.  Greacen,  44  N.  J.  Eq.  443.  Rouskulp    r.  Kershner,  49   Md.   521; 

Argument  of  Plea  Before  Motion  for  Burrell  v.  Hackley,  35  Fed.  Rep.  833. 

I^jnuotion.  —  After  a  plea  there  can  be  4«  Spangler  v,  Spangler,  19  111.  A  pp. 

no  motion  for  an  injunction  until  the  28;  Lester  v,  Stevens,  29  111.  155;  Dix- 

plea  is  argued.     Humphreys  r.  Hum-  on  v,  Dixon,  61   111.  324;  Thomas  v, 

phreys,  3  P.  Wms.  306.  Brashear,  4  T.  B.  Mon.  (Ky.)  67;  Beck 

Sxoeption  to  Answer.  —  Where  a  de-  v.  Beck,  36  Miss.  72;  Winters  v,  Claitor, 

fendant  pleads  and  answers  different  54  Miss.  341;  Hannum  v.  Mclnturf,  6 

parts  of  the  bill,  exceptions  cannot  be  Baxt.  (Tenn.)  225;  Graham  r.  Nelson,  5 

taken  to  the  answer  until  the  plea  is  Humph.  (Tenn.)  609;   Zimmerman  v. 

argued  or  ordered  to  stand  for  an  an-  So  Relle,  80  Fed.  Rep.  417.     See  also 

swer.     Darnell  v.  Reyny,  1  Vern.  344;  article  Demurrers  in  Chancery,  vol. 

Brownell  v,  Curtis,  10  Paige  (N.  Y.)  6,  p.  391. 

210.      See    also    article    Answers    in  A  Bemnrrer  Is  HoTor  Seeorted  to  for 

Equity  Pleading,  vol.  i,  p.  901.  the  purpose  of  settling  the  validity  of 

Motion  for  Prodootion.  —  Where  a  de-  a  plea;   such  method  of  procedure  is 

fendant    pleaded    to  a   part  and    an-  not  recognized  in  the  books.    Traverse, 

swered  the  remainder  of  a  bill,  and  the  Ross,  14  N.  J.   Eq.  258;  Raymond  v, 

plaintiff  moved  for  production  before  Simonson,  4  Blackf.  (Ind.)  79:  Winters 

the  plea  had  been  set  down,  the  court  v,  Claitor,  54  Miss.  341;  Hannum  v, 

directed  the  motion  to  stand  over  be-  Mclnturf,  6   Baxt.  (Tenn.)  225;    Mit- 

fore     the     plea    had     been    {irgued.  ford's  PI.  367;  Cooper's  Eq.  PI.  iii. 

Buchanan  v,  Hodgson,  11  Beav.  368.  A.  Rouskulp  t/.  Kershner,  40  Md.  521; 

8.  Story's  Eq.  PI.  (loth  cd.),  §  697;  i  Danels  v,  Taggart,   i  Gill  &  J.  (Md.) 
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Motion  to  Strike.  —  A  motion  to  strike  is  not  available  for  the  pur- 
pose of  testing  the  sufficiency  of  the  plea  as  a  defense.* 

3.  Effect  of  Setting  Down  for  Argument  —  Setting  down  a  plea 
for  argument  avails  the  party  only  to  test  the  sufficiency  of  the 
plea.* 

Admiiiioii  of  Tmth.  —  If  the  complainant  elects  to  set  down  a  plea 
for  argument  he  admits  the  truth  of  all  the  facts  stated  therein, 
and  merely  denies  their  sufficiency,  in  point  of  law,  to  prevent  a 
recovery.'  On  the  other  hand,  a  pure  plea  admits  the  case  made 
by  the  bill,*  so  that  when  a  plea  is  set  down  for  argument  the 
condition  of  the  pleadings  will  be  taken  as  if  the  cause  was  argued 
on  bill  and  answer.* 

4.  Pleas  Beferred  Before  Argoment.  —  Pleas  of  outlawry,  of 
another  suit  pending,  or  of  a  decree  signed  or  enrolled,  are  not 
usually  set  down  for  argument.* 

311;     Klepper    v,     Powell,    6    Heisk.  (U.  S.)  271;    Gallagher  v.   Roberts,  i 

(Tenn.)  503;  H annum  v,  Mclnturf,  6  Wash.  (U.  S.)  320;  Burrell  v.  Hackley, 

Baxt.  (Tenn.)  225;  Raymond  t^.  Simon-  35  Fed.  Rep.  833;  Behrens  v,  Pauli,  i 

son,  4  Blackf.  (Ind.)  79;   Spangler  v.  Keen  456. 

Spangler,   19  111.  App.   28;    Dixon   v.  4.  Gage  v.  Smith,  142  111.  195:  Gold- 

Dixon,  61  111.  324;  Zimmerman  v.  So  smith  v.  GilUland,  24  Fed.  Rep.    154; 

Relle,  80  Fed.  Rep.417.     See  also  Witt  Lilienthal  v.  Washburn,  4  Woods  (U. 

V.  Ellis.  2  Coldw.  (Tenn.)  40.  S.)  65. 

Bemurrw    Baachw    Back    to   Bill. —  Snflloienflyof  Bill  After  Plea. — A  party 

Where  a  demurrer  was  recognized  as  the  pleading  to  a  bill  is  not  allowed  to  sus- 

proper  method  of  testing  the  sufficiency  tain  his  plea  by  proving  the  bill  to  be 

of  the  plea,  it  was  held  that  it  presented  defective.     Sperry  t/.    Miller,   2   Barb, 

the  question  of  the  sufficiency  of  the  Ch.  (N.   Y.)  632;  Lawrence  v.  Pool,  3 

bill  as  well  as  of  the  plea.     Beard  v,  Sandf.  (N.  Y.)  540. 

Bowler,  2  Bond  (U.  S.)  13.  Bo  Far  as  Not  Contradietod  by  the  plea, 

1.  Corlies  v.  Corlies,  23  N.  J.  Ea.  the  bill  is  admitted  to  be  true  for  the 
197;  Armengaud  V.  Coudert,  23  Blatchf.  purpose  of  deciding  the  validity  of  a 
{fi,  S.)  484.  plea.      Graves    v»    Blondell,    70    Me. 

Kotiom  to  Set  Aside  Plea  and  Beply. —  192. 

In  Newton  v.  Thayer,  17  Pick.  (Mass.)  5.  Simons  v,  Milman,   2  Sim.   241. 

129,  there  was  a  reply  to  a  plea  which  See  also  Brown  v.  Solary,  37  Fla.  116; 

the  defendant  moved  to  set  aside,  and  Wilson  v.  Fridenburg,  [9  Fla.  461. 

the  court  held  that  if  the  complainant  6.  Pleas  of  outlawry  are  pleaded  sub 

wished  to  insist  that  the  plea  was  in-  sigillo^  so  that  the  truth  of  the  fact  is 

sufficient,    whether    true  or    not,    his  ascertained   by  the    former   pleading, 

course  was    to  move  to  set  it  aside,  and  pleas  of  another  suit  pending  and 

This  being  in  the  nature  of  a  demurrer,  of  a  decree  signed  or  enrolled  are  re- 

the  case  as  it  stood  might  be  consid-  ferred  for  inquiry  into  their  truth,     i 

ered  as  upon  a  motion  to  set  aside  the  Daniell's  Ch.  PI.  and  Pr.  (6th  Am.  ed.) 

plea  for  insufficiency.  692. 

2.  Snow  V.  Counselman,  136  111.  191;  Waiver  of  Beference  by  Plaintiff.  —  In 
Meeker  v.  Marsh,  i  N.  j.  Eq.  198.  Morgan  v.  Morgan,  i  Atk.  53,  the  rule 

8.  Cammann  v,  Traphagan,   1  N.  J.  was  laid  down  by  the  lord  chancellor 

Eq.  28;  Snow  v,  Counselman,  136  111.  that  where  a  defendant  pleads  a  decree 

197;  Brown  V.  Solary,  37  Fla.  it6;  Wil-  of  dismission  of  a  former  cause,  for  the 

son  V.  Fridenburg,  19  Fla.  461;  York  same  matters,  in  bar  of  the  plaintiff's 

Mfg.  Co.  V,  Cutts.  18  Me.  204;  Rowley  demand  on  his  new  bill,  il  the  plaintiff 

V.  Williams,  5  Wis.  151;  Rhode  Island  does  not  apply  to  the  court  that  it  may 

V.  Massachusetts,  14  Pet.  (U.  S.)  257;  be  referred  to  a  master  to  state  whether 

Farley  v,  Kittson,  120  U.  S.  314;  U.  S.  there  is  such  a  decree,  but  sets  down 

V,  California,  etc..  Land  Co.,  148  U.  S.  the  cause  upon  the  new  bill  for  hearing, 

31;  Wheeler  v,  McCormick,  8  Blatchf.  it  is  a  waiver  of  his  right  of  application 
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PlM  of  AnothMT  tnit  Pending.  —  It  is  irregular  to  reply  to  a  plea  of 
the  pendency  of  a  former  suit  for  the  same  matter,  and  it  should 
not  be  set  down  for  ai^ument ;  the  proper  course  is  to  obtain  a 
reference  of  the  plea  to  the  master,*  as  by  setting  down  a  plea  for 
argument  the  plaintiff  admits  the  truth  thereof.* 

Bispofition  of  Plea  After  Beferenoe.  —  If  the  plea  is  found  to  be  true 
upon  the  reference  it  will  be  allowed,  and  if  found  to  be  false  it 
will  be  overruled.' 

5.  Questions  of  Form  or  Irregularity — Motion.  —  It  is  held  that 
the  proper  course  to  pursue  in  order  to  take  objection  to  a  plea 
irregularly  filed  is  by  motion  to  take  it  off  the  files  and  not  by 
setting  it  down  for  argument,  because  the  latter  course  is  only  for 
the  purpose  of  deciding  upon  the  worth  of  the  plea,'*  and  a  plea 
which  alleges  matters  not  proper  to  be  brought  forward  by  a  plea 
may  be  stricken  from  the  files  on  motion.* 

Striking  for  Nonoomplianoe  with  Terme.  —  If  upon  leave  to  plead  the 

for  such  reference,  and  the  court  will  to  enable  the  court  to  decide  upon  the 

determine  it.  validity  of  the  plea. 

1.  Jones  V,  Segueira,  i  Phil.  82:  4.  Bassett  v,  Salisbury  Mfg.  Co.,  43 
Batteil  r.  Matot,  58  Vt.  281.  See  also  N.  H.  249;  Heartt  v.  Corning,  3  Paige 
article  Another  Suit  Pending,  vol.  i,  (N.  Y.)  566;  Craig  v,  McKinney,  72  111. 
p.  750.  305;  Benson  ».  Jones,  i  Tenn.  Ch.  498, 

2.  Tarleton  v,  Barnes,  2  Keen  632.        holding  that  where  more  than  one  plea 
Pendeney  of  Suit  in  Another  Jnriidie-    is  filed  to  the  same  bill  or  to  the  same 

tion.  —  The  practice  of  taking  a  refer-  part  of  the  bill,  without  leave  of  court, 

ence  instead  of  setting  down  the  plea  it  might  on  motion  be  ordered  to  be 

for   argument  was  held    to  have   no  taken  from  the  files,  or  the  court  might 

bearing  on  a  case  where  the  pendency  perhaps  direct  this  of  its  own  motion; 

of  another  suit  in  a  different  jurisdic-  Farley  t^.  Kittson,  120 U.S. 303;  Ritchie 

tion  was  pleaded.     Zimmerman  v.  So  v,  Aylwin,  15  Ves.  Jr.  79;  Brooks  v, 

Relle,  80  Fed.  Rep.  421.  Purton,  i  Y.  &  Coll.  Ch.  278;  Wild  v. 

8.  Batteil  r.    Matot,   58  Vt.  281;    i  Gladstone,  iq  L.  J.  Ch.  N.  S.  286,  15 

Danieirs  Ch.  PI.  and  Pr.  (6th  Am.  ed.)  Jur.  713,  the  defect  in  which  case  was 

637.  the  omission  of  the  oath  to  the  plea, 

Szoeptions  to  Boport.  —  It  is  held  that  but  in  Wall  v.  Stubbs,  2  Ves.  &  B.  354, 
the  defendant  may  except  to  the  report  it  was  held  that  the  omission  of  the 
of  the  master  finding  the  truth  of  the  oath  from  a  plea  of  matter  i»/tfix  ^ould 
plea,  and  that  the  plea  will  then  stand  cause  it  to  be  ordered  to  be  taken  off 
for  argument  as  to  its  sufficiency,  the  file,  although  it  had  been  set  down 
American  Bible  Soc.  v.  Hague,  4  Edw.  for  argument,  as  this  irregularity 
Ch.  (N.  Y.)  117;  Wilkes  v.  Henry,  4  would  not  admit  of  waiver;  O'Brien  f. 
Edw.  Ch.  (N.  Y.)  672,  holding  that  the  White,  2  Hog.  237,  holding  that  a  mo- 
question  on  exception  to  the  master's  tion  to  take  a  plea  off  the  file  because 
report  is  not  whether  the  plea  is  good  it  was  not  sworn  to  should  be  made 
in  point  of  law  to  bar  discovery  or  re-  before  the  plea  was  set  down  for  argu- 
lief  claimed  by  the  bill,  as  that  ques-  ment. 

tion  can  only  be  determined  when  the  Sffoot  of  Striking  from  Filof.  —  If  a 

cause  is  set  down  for  hearing  on  the  plea  is  taken  from  the  files  for  irregu- 

plea  after  the  master's  report  has  been  larity  on  the  ground  that  it  has  not 

confirmed.  been  properly  sworn  to,  the  defendant 

In  Hart  v.  Philips,  9  Paige  (N.  Y.)  as  a  matter  of  course  has  the  right  to 

293,  it  was  held  that  where  the  master  file    a    new     plea    properly    verified, 

reported  the  truth  of  a  plea,  the  defend-  Heartt  v.  Corning,  3  Paige  (N.  Y.)  566. 

ant  could  not  obtain  an  order  upon  mo-  5.  Armengaud  v,  Coudert,  23  Blatchf. 

tion  to  dismiss  the  plaintiff's  bill,  but  (U.  S.)  484;  Union  Switch,  etc.,  Co.  r. 

must  bring  the  cause  on  to  be  heard  Philadelphia,  etc.,  R.  Co.,  69  Fed.  Rep. 

upon  the  plea  and  the  master's  report  833. 
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defendant  does  not  comply  with  the  terms  imposed  upon  g^ranting 
the  leave,  the  court  may  strike  the  plea  from  the  files.* 

Vpon  Argument  of  Flea,  —  It  is  held  that  upon  the  argument  of  a 
plea  regularly  set  down,  the  question  of  technical  form  or  irregu- 
larity cannot  be  considered.* 

6.  Effect  of  Allowing  Plea.  —  If  a  plea  is  allowed  upon  argument 
nothing  remains  but  to  prove  the  truth  thereof,'  and  for  this  pur- 
pose the  court  will  allow  the  plaintiff  to  put  the  truth  of  the  facts 
in  issue  by  a  proper  replication.* 

7.  Effect  of  Saving  Plea  to  the  Hearing.  —  Where  there  may  be 
circumstances  which  in  equity  ought  not  to  preclude  the  defend- 
ant from  reiving  upon  his  plea,  though  the  plea  should  not  be 
absolutely  allowed,  the  question  may  be  left  open  until  the  hear- 
ing, and  the  effect  of  an  order  of  this  kind  is  that  the  defendant 

TlM  iloeition  Preeented  Vy  flneh  a  Ko-  argument  any  plea  which  he  conceives 

tlon  is  not  whether  the  plea  is  good  in  to  be  bad,  for  either  the  matter  or  the 

matter  of  substance,  but  whether  such  manner  of  it.    Montgomery  r.  Olwell, 

a  pleading  can  be  interposed  to  the  i  Tenn.  Ch.  183. 

bill.      Armenffaud     v.     Coudert,     23  8.  Roche  v.  Morgell,  2  Sch.  &  Lef. 

Blaichf.  (U.  S.)  484.  721. 

1.  Taylor  v,  Duncanson,  so  D.  C.  505.  4.  Rouskulp  v.  Kershner,  49  Md.  521; 

8.  Tieman  v.  Poor,  i  Gill  &  J.  (Md.)  Newton   v,   Thayer,    17  Pick.   (Mass) 

216;  Davison  v,  Johnson,  16  N.  J.  Eq.  129;    York  Mfg.  Co.  r.  Cutts,  18  Me. 

112;  Bassett  v.  Salisbury  Mfg.  Co.,  43  204;  McEwen  v,  Broadhead,  11  N.  J. 

N.  H.  249;  Heart t  v.  Coming,  3  Paige  Eq.  129;  Flagg  v,  Bonnel,  10  N.  J.  Ea. 

(N.  Y.)  566;  Kellner  r.  Mutual  L.  Ins.  82;  Wheeler  v.  Piper,  3  Jones  Eq.  (N. 

Co.,  43  Fed.  Rep.  623;  Burrell  v.  Hack-  Car.)  252;    Greene  v.  Harris,  9  K.   I. 

Icy  t  35  Fed.  Rep.  833.     See  also  Wild  401;  Rhode  Island  v.  Massachusetu,  15 

V,  Gladstone,  15  lur.  713,  19  L.  J.  Ch.  Pet.  (U.  S.)  257;  U.  S.  v.  Dalles  Mili. 

N.  S.  286;    Woods  V,  Creagh,  i  Hog.  tary  Road  Co.,  140  U.  S.  616;  Anony- 

221;  O'Brien  v.  White,  2  Hog.  237.  mous,  Gilb.  Eq.    Rep.   184;   Cooper's 

Oijeetions  Waiyed.  —  Where  a  plain-  Eq.  PI.  232. 
tiff  neither  moves  to  set  aside  a  plea  as  IMeproof  of  Plea  or  Diffldisal  of  BilL  — 
irregular  for  want  of  an  answer  sup-  In  Chapin  v,  Coleman,  11  Pick.  (Mass.) 
porting  it,  nor  sets  down  the  case  for  336,  it  was  held  that  where  a  plea  of  a 
hearing  upon  bill  and  plea,  but  replies  statute  of  limitations  is  filed  together 
thereto,  and  the  only  issues  joined  have  with  a  supporting  answer  denying  mat- 
been  determined  in  his  favor,  it  is  not  ter  set  up  in  the  bill  to  avoid  the  stat- 
necessary  for  the  appellate  court  to  con-  ute,  and  the  plea  is  allowed  as  suflScient, 
sider  whether  averments  of  fact  in  the  the  plaintiff  will  be  permitted  to  dis- 
plea  should  have  been  supported  by  the  prove  the  averments  in  the  pleas  if  he 
answer,  or  whether,  if  proved,  they  has  evidence  to  show  a  new  promise, 
would  have  made  out  a  defense  to  the  and  if  no  such  evidence  can  be  offered 
bill.     Farley  v.  Kittson,  120  U.  S.  303.  the  bill  will  be  dismissed. 

Where  Beference  Is  Proper.  —  Where  IMisolntionof  Ii^anetion.  —  If  a  plea  is 
the  plea  of  a  former  suit  pending  is  allowed  an  injunction  will  be  dissolved, 
pleaded,  and  the  complainant  neither  Philips  v.  Langhorn,  i  Dick.  148;  Ful- 
takes  issue  upon  the  facts  nor  a  refer-  ton  v.  Greacen,  44  N.  J.  Eq.  443.  But  a 
ence  to  the  master  to  ascertain  the  motion  should  be  made  for  the  pur- 
truth  of  the  plea,  and  the  defendant  pose.  Fulton  v,  Greacen,  44  N.  J.  Eq. 
sets  down  the  plea  for  argument,  the  443. 

only  (question  for  the  court  to  deter-  Costs. —  If  a  plea  is  allowed  and  the 

mine  is  whether  the   plea  is  good  in  plaintiff  undertakes  to  reply,  he  must 

point  of  form.     McEwen  v,  Broadhead,  pay  the  costs,  but  the  costs  of  the  suit 

II  N.  J.  Eq.  129.  should  be  reserved.     Fry  v.  Richard- 

By  itatnto  it  is  sometimes  provided  son,   10  Sim.  475,  decided  under  the 

that  the  complainant  shall  set  down  for  31st  order  of  1828. 
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shall  not  be  deprived  of  the  benefit  of  his  plea  and  that  the  plain- 
tiff shall  be  at  liberty  to  file  a  replication  and  proceed  to  the  proof 
of  the  facts  in  reply  to  the  plea.  On  such  hearing  the  plea  is 
taken  ^s  prima  facie  a  good  bar  to  the  suit,  and  the  decision  of 
the  cause  does  not  rest  upon  the  truth  of  the  matter  thereof,  but 
the  plaintiff  may  avoid  it  by  other  matter  which  he  is  at  liberty  to 
produce.* 

8.  Effect  of  Oyermling  Plea— ^x.  Order  to  Answer.  —  Upon 
overruling  a  plea  the  defendant  cannot  demur  ore  tenus  to  the 
bill,  as  upon  the  overruling  of  a  demurrer,  because  there  is  no 
demurrer  upon  the  record.* 

ard«r  to  Annrtr.  —  The  court,  upon  overruling  a  plea,  will  order 
the  defendant  to  answer.' 

1.  Pearce    v.   Rice,   142   U.    S.    a8;  insist  upon  the  statute  of  frauds  as  a 

Eaton  V,  Eaton,  8  I  red.  Eq.  (N.  Car.)  defense  to  the  suit,  but  it  does  not  ex- 

103;     Hancock    v,     Carlton,    6    Gray  empt  yon  from  the  discovery.    If  the 

(Mass.)  54  [citing  Astley  v,  Fountaine,  agreement  is  proved  by  distinct  evi- 

Finch  4;  Cooth  v,  Jackson,  6  Ves.  Jr.  dence,  still  you  are  entitled  to  the  ben- 

18;  Heartt  v.  Corning,  3  Paige  (N.  Y.)  efit  of  the  statute.*' 

573];  Cooper's  Eq.  PI.  233.  8.  Hook  v,  Dorman,  i  Sim.  &  S.  227. 

Ciremiistaiioes   Baquiring  Plea   to   B«  See  also  article  Demurrers  in  Chan- 
Saysd.  —  If  upon  proof  of  certain  facts  cery,  vol.  6,  p.  391. 
the   bar  set  up  by  the  plea  will  not  8.  Fulton  v.  Golden,  25  N.J.  Eq.  353; 
stand  though  the  plea  may  be  good  on  Flagg  v.  Bonnel,  10  N.  J.  Eq.  82;  Bod- 
its  face,  the  court  should  neither  sus-  man  v.  Vandenbendv,  i  Vem.  179. 
tain  nor  overrule  the  plea,  because  if  If  a  Plea  Is  Oremusdlbr  Irrsgularitj, 
the   plea  is    overruled   the  defendant  the  cause  proceeds  as  if  no  such  plea 
must  answer  and  make  a  full  discovery,  had  been  filed.     Newton  r.  Thayer,  17 
which  by  his  plea  he  seeks  to  avoid,  and  Pick.  (Mass.)  129. 
if  it  is  sustained  the  plaintiff  must  reply  Matter  of  Bight  under  Bule  or  Statute, 
and  his    replication  will  only  put  in  —  By  rule  of  court  or  by  statute  leave 
issue  Uie  facts  affirmed  by  the  plea;  to  answer  upon  overruling  of  plea  may 
therefore  the  benefit  of  the  plea  should  be  a    matter   of    right.      Wooster   9. 
be  saved  until  the  hearing.     Eaton  v.  Blake,  7  Fed.  Rep.  816;  Whittaker  v, 
Eaton,  8  Ired.  Eq.  (N.  Car.)  107.  Whituker.  10  Lea  (Tenn.)  98;  Klepper 

Form   of   Order.  —  In   Moore  v,   Ed-  t^.  Powell,  6  Heisk.  (Tenn.)  509;  Brien 

wards,  4  Ves.  Tr.  23,  a  plea  setting  up  v.  Marsh,  i  Tenn.  Ch.  625. 

the  statute  of  frauds  was  supported  by  Where  Plea  and  Answer  Piled  Together, 

an  answer  denying  facts  charged  in  the  —  Under  an  act  requiring  that  when  a 

bill  as  part  performance.     Upon  argu-  defendant's    pleas    art    overruled    or 

ment  of  the  plea  it  was  ordered  to  stand  found  against  him  he  shall  answer  the 

for  an  answer  with  liberty  to  except,  bill  immediately,  or  in  default  thereof 

the  benefit  to  be  saved  to  the  hearing,  such  part  as  shall  be  unanswered  shall 

and   upon  a  motion    that    the   words  be  taken  as  confessed,  where  pleas  and 

**  with  liberty  to  except "  be  struck  out  answers  are  filed  at  the  same  time,  and 

of  the  order,  or  that  the  words, ''except  the  pleas  are  overruled,  it  is  error  to 

as  to  such  part  of  the  said  plea  which  take  the  bill  for  confessed  except  for  so 

insists  upon  the  statute  of  frauds  and  much  as  is  not  covered  by  the  answers, 

perjuries,  in  bar  to  the  discovery  of  the  Easton  v.  Collier,  3  Mo.  379. 

agreement     therein    mentioned,"    be  Where  Plaintiif  Knit  Sustain  Bill  With- 

added,  the  lord  chancellor  said:  **  The  out  IMisoyerj. —  In  U.  S.  v.  McRae,  L. 

order  is  properly  drawn   up.      Insist  R.  3  Ch.  91,  it  was  held  that  where  a 

upon  the  statute  of  frauds  as  a  defense  plea  is  offered  to  a  bill  for  relief  and 

against    performing    the    agreement,  discovery,  and  the  entire  plea  is  good 

"^ur  admitting  the  agreement    does  as  to  the  part  of  the  bill  which  calls 

not  prevent  you  from  insisting  upon  for  an  answer,  but  bad  as  to  that  part 

the  statute.     Saving  the  benefit  of  the  of  the  btU  which  prays  relief,  the  plea 

plea  to  the  hearing  gives  you  a  right  to  should  be  allowed  to  the  discovery  and 
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Flea  Oyerruled  by  Aniwer.  —  When  a  plea  is  overruled  because  it  is 
accompanied  by  an  overruling  answer,  the  defendant  will  be 
required  to  answer  fully  if  the  answer  on  file  is  not  sufficient.* 

b.  Plea  Ordered  to  Stand  for  Answer  —  (i)  In  General. 
—  When  a  plea  states  matter  which  may  be  a  defense  to  the  bill, 
though  not  proper  to  a  plea,  but  which  is  informally  pleaded,  it 
is  usual  and  proper  to  allow  the  plea  to  stand  for  an  answer,^  the 
plea,  though  defective  in  form  or  in  substance,  not  being  so  bad 
as  to  require  that  it  should  be  absolutely  overruled.^ 

overruled  as  lo  the  relief,  leaving  the  v.  Pengrce,  6  Ves.  Jr.  580;  Higgins  v. 

defendant  at  liberty  to  put  in  a  volun-  Crawfurd,   «  Ves.   Jr.    571;    Pusey   r. 

lary  answer,  and  for  the   plaintiff  to  Desbouvrie,   3  P.   Wms.    315;    Cownc 

prove  his  case  as  best  he  could  without  v.  Douglas,  i  McClel.  &  Y.  321. 

such  answer.     It  was  admitted  on  both  If  No  Defenie  If  Skated  the  plea  must 

sides  that  this  case  was  entirely  with-  be  overruled.     Orcutt  v.  Orms,  3  Paige 

out  precedent.  (N.  Y.)  459. 

Plea  in  Abatement  —  Waiyer  by  An-  On  Motion  to  Take  a  Plea  Oif  the  FIU 

iwer.  —  Under  a  statute  requiring  the  for  Irregnlarity,  it  may  be  ordered  to 

defendant  to  answer  upon  the  overrul-  stand  for  an  answer.       McKewan  v. 

ing  of  his  plea,  an  answer  filed  after  Sanderson,  L.  R.  16  Eq.  316. 

the  overruling  of  a  plea  in  abatement  Coita.  —  The   plaintiff  is  entitled  to 

does  not  waive  the  plea.     Klepper  v.  costs  upon  the  hearing  of  a   plea  to 

Powell,  6  Heisk.  (Tenn.)  503.  stand  for  an  answer  with  liberty  to  ex- 

1.  State  Bank  v.  Dugan,  2  Bland  cept.  Howling  z/.  Butler,  2  Madd.  245 ; 
(Md.)  257.  McKewan  :'.  Sanderson,  L.  R.   16  Eq. 

Seoond  Plea  with  Answer.  —  Upon  the  316. 

overruling  of  a  plea,  a  second  plea  with  8.  Salkeld  v.  Science,  2  Ves.  107. 

an    answer  cannot   be    filed    without  lUoitrations  of  the  Practice  —  PUa  of 

special  leave.    McKewan  v.  Sanderson,  Statute  of  Frauds,  —  Thus,  to  a  bill  for 

L.  R.  16  Eq.  316.  specific  performance  of  a  parol  agree- 

Ezoeption  to  Aniwer.  —  Where  an  an-  ment,  the  defendant  pleaded  the  stat- 

swer  is  filed  with  a  plea,  and  the  latter  ute  of  frauds  and  answered  denying 

is  overruled,  it  is  held  that  the  plaintifif  the  facts  alleged  as  a  part  performance, 

should  except  to  it  before  he  can  re-  and  the  plea  was  saved  to  the  hearing 

Suire  further  answer.    Cotes  v.  Turner,  with  liberty  to  except,  the  chancellor 

tumb.  123.  being  of  the  opinion  that  although  the 

2.  Bell  V,  Woodward,  42  N.  H.  196;  agreement  was  admitted  the  statute 
Orcutt  V,  Orms,  3  Paige  (N.  Y.)  459;  might  be  used  as  a  defense  to  the  suit. 
Leycraft   v.  Dempsey,   15   Wend.   (N.  Moore  v.  Edwards,  4  Ves.  Jr.  23. 

Y.)  85;    Kirby  v,  Taylor,  6  Johns.  Ch.  Where  a  Former  Decree  fVas  Pleaded 

(N.  Y.)  242;  Jarvis  v.  Palmer,  11  Paige  in  Bar^  but  it  was  not  shown  that  the 

(N.  Y.)  650;  Brien  v.  Marsh,  i  Tenn.  decree  was  signed  and  enrolled,  the  de- 

Ch.   629;    Tarbell   v.    Tarbell,    57  Vt.  cree  was  overruled  with  leave  to  insist 

492;  Pentlarge  v.  Pentlarge,   22  Fed.  upon  the  same  matter  in  the  answer. 

Rep.  412;  Moore  v.  Edwards,  4  Ves.  Kinsey  v,  Kinsey,  2  Ves.  577;  Anony- 

r.  23;  Kinsey  v.  Kinsey,  2  Ves.  577;  mous,  3  Atk.  809. 


^ 


hitbread  v,  Brockhurst,  i  Bro.  C.  C.  Where  a  Plea  of  Release  to  a  bill  for 

404;    Maitland  v,  Wilson,  3  Atk.  814;  an  account  did  not  set  out  by  way  of 

Salkeld  v.  Science,  2  Ves.  107;  Pearse  averment  the  accounts  which  formed 

V,  Dobinson,  14  W.  R.  256;  Brooks  v.  its  consideration,  it  was  held  that  the 

Sutton,  L.   R.   5  Eq.    361;  Hankey  v.  plea  must  stand  for  an  answer,  with 

Simpson,  3  Atk.   303;    Anonymous,  3  liberty  to  except.     Brooks  v.  Sutton,  L. 

Atk.  809;  Glover  v.  Weedon,  3  Jur.  N.  R.  5  Eq.  361. 

S.  903;  Wing  V.  Murrells,  11  Price  723;  So  a  plea  of  a  release  **  further  and 
Strode  v,  Blackburne,  3  Ves.  Jr.  222;  other  than  in  the  plea  set  forth  '*  was 
Lake  v.  Thomas,  3  Ves.  Jr.  17;  Wood  held  to  be  incorrect  in  form,  though 
V.  Strickland,  2  Ves.  &  B.  150;  Sheldon  not  so  bad  as  to  justify  its  being  over- 
s'. Aland,  3  P.  Wms.  104;  Burton  v.  ruled,  and  it  was  therefore  ordered  to 
Ellington,   3   Bro.   C.    C.    196;    Jones  stand  for  an  answer,  with  liberty  to  ex* 
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Ufwwnl  PlMw  Allofwad  to  Stand  for  Amwv.  —  Usually  only  a  single  plea 
is  filed  and  ordered  to  stand  for  an  answer,  but  if  the  defendant 
has  filed  more  than  one  plea,  either  by  permission  of  the  court  or 
with  the  acquiescence  of  the  complainant,  there  is  no  reason  why 
the  same  course  may  not  be  pursued  and  the  pleas  ordered  to 
stand  for  an  answer.* 

Plea  Ororrniod  Vy  Aniwor.  —  Where  a  plea  and  answer  are  filed  and 
the  plea  is  overruled  by  the  answer,  it  may  be  ordered  to  stand 
for  an  answer  with  liberty  to  except.* 

Wliore  tho  Amwv  Gororf  the  Whole  Bill,  and  the  'plea  is  overruled 
because  it  also  answers  the  whole  bill,  it  is  held  that  there  is  no 
necessity  for  ordering  the  plea  to  stand  for  answer,  as  the  answer 
on  file  already  covers  the  whole  ground  upon  which  the  plea 
depended  for  a  defense.' 

(2)  Liberty  to  Except.  —  Where  the  plea  is  informal  but  is  suffi- 
cient  in  substance,  it  may  be  ordered  to  stand  for  a  sufficient 
answer  to  so  much  of  the  bill  as  it  covers.*  But  if  a  plea  is 
directed  to  stand  for  an  answer  and  the  order  does  not  give  the 
plaintiff  liberty  to  except,  it  establishes  the  plea  as  a  good  answer, 
and  therefore,  to  prevent  this  result,  it  is  necessary  that  the 
order  should  be  "with  liberty  to  except."  * 

cept.    Salkeld  v.  Science,  2  Ves.  107.  and  the  plea  is  overruled  because  it 

See  also  Chambers  v,  Howell,  14  Jur.  does  not  meet  the  charges  of  the  bill, 

536.  it  may  be  ordered  to  stand  for  the  an. 

PUa  of  Account  Stated.  ^^^htxe^Xo  a.  swer.      Bayley  v.  Adams,  6  Ves.  Jr. 

bill  impeaching  an  account,  the  defend-  594.    See  also  Pearse  v,  Dobinson,  14 

ant  pleads  an  account  stated  without  W.  R.  256. 

annexing  it  to  his  answer,  the  plea  will  Insufficient  Discovery,  —  And  where 

be  ordered  to  stand  for  an  answer  with  a  supporting  answer  does  not  give  suffi* 

liberty  to  except.      Hankey  v.  Simp-  cient  discovery  to  support  a  negative 

-son,  3  Atk.  303.  plea,  the  plea  may  be  ordered  to  stand 

Where  the  Statute  0/  Limitations  fVas  for  the  answer.     Mansell  v,  Feeney,  2 

Pleaded^  supported  by  an  answer,  the  Johns.  &  H.  313. 

plea  was  ordered  to  stand  for  an  an-  8.  Summers  v.  Murray,  2  Edw.  Ch. 

swer  with  liberty  to  except  because  the  (N,  Y.)  205. 

charges  of  the  bill  had  not  been  suffi-  4.  Leycraft   v,  Dempsey,   15  Wend, 

ciently  answered  thereon.      Bayley  v,  (N.  Y.)  85. 

Adams,  6  Ves.  Jr.  594.  5.  Beall  v.  Blake,  10  Ga.  440;    Lea- 

If  a  Pica  Is  Double  or  does  not  bring  craft  v.  Demprey,  4  Paige  (N.  V.)  124; 

the  question  between  the  parties  to  a  McCormick  t^.  Cham berlin,  11  Paige  (N. 

single  point  it  may  be  ordered  to  stand  Y.)  545;  Kirby  v.  Taylor,  6  Johns.  Ch. 

for  an  answer,  with  liberty  to  except.  (N.  Y.)  242;  Brien  v.  Marsh,  i  Tenn. 

Whitbread  v.  Brockhurst,  i  Bro.  C.  C.  Ch.  629:  Sellon  v.  Lewen,  3  P.  Wms. 

404;   Wing  V.  Murrells,  11  Price  723;  239;  Maitland  v.  Wilson,  3  Atk.  814. 

Cooth  V.  Jackson,  6  Ves.  Jr.  12.  Effect   of  Amendment  of  Bill.  —  This 

1.  Brien  v.  Marsh,  i  Tenn^  Ch.  629.  rule  will  not  be  permitted  to  be  evaded 

2.  Jones  v.  Pengree,  6  Ves.  Jr.  580.  by  allowing    the    plain tifif  to  do  in- 
Defonses  by  Plea  and  Answer  Baspeo-  directly,  by  way  of  amendments  to  his 

tively.  —  Where  the   defendant  makes  bill,  what  he  could   not  do  directly, 

one  defense  by  plea  and  another  by  an-  Thus  where,  to  a  bill  generally  for  an 

swer  the  plea  will  be  ordered  to  stand  account,  a  plea  of  settlement  as  to  a 

for  the  answer.     Lewis  v,  Baird,  3  Mc-  portion  of  the  accounts  is  ordered  to 

Lean  (U.  S.)  56.  stand  for  an  answer,  the  complainant 

FlM  and  Supporting  Answer.  —  Where  cannot,  by  an  amended  bill  charging 

a  plea  and  supporting  answer  are  filed,  specific  errors,  compel  an  answer  to  so 
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SoiBeieiit  Only  for  Part  of  Bill  Gorered.  —  Where  a  plea  is  ordered  to 
stand  for  an  answer  it  will  be  sufficient  so  far  as  it  covers  the  bill, 
but  the  plaintiff  may  except  to  the  residue  of  the  answer.^ 

NeooMitj  of  Taking  Szooptioiu  —  Where  a  plea  is  overruled  and 
ordered  to  stand  for  an  answer  with  liberty  to  except,  the  plain- 
tiff is  not  obliged  to  except  but  may  proceed  in  the  same  manner 
as  if  the  plea  had  been  put  in  as  an  answer.' 

c.  Defense  Set  Up  in  Answer  After  Plea  Overruled. 
—  When  a  plea  states  matter  which  may  be  a  defense  to  a  bill  if 
set  up  in  an  answer,  or  where  the  matter  of  the  plea  is  informally 
pleaded,  the  court  may,  upon  overruling  the  plea,  permit  the 
defendant  to  insist  upon  such  matter  in  the  answer.' 

Plea  Ortrmltd  on  Moriti.  —  But  it  is  held  that  if  a  plea  is  good  in 
form  and  is  heard  upon  its  merits  and  overruled,  the  decision 

much  of  the  bill  as  is  covered  by  the  717;    Higgins  v,  Crawford,  2  Ves.  Jr. 

plea,  if  the  second  answer  denies  all  571. 

errors  covered  by  the  plea.     Leycraft  nioitrationfl  —  Denial  of  Partturship. 
V,  Dempsey,  15  Wend.  (N.  Y.)  83.  —  Where  a  naked,  negative  plea,  deny- 
Where  Answer  under  Oath  Im  Waived,  ing  partnership,  was  held  to  be  insuffi- 

—  It  is  held  that  liberty  to  except  to  cient  without  a  supporting  answer  and 
an  answer  for  insufficiency  is  never  was  overruled  for  that  reason,  the  de* 
granted  where  an  answer  on  oath  is  fendant  was  given  liberty  to  insist  upoa 
waived  by  the  complainant's  bill,  and  the  defense  in  his  answer.  Innes  r. 
therefore  allowing  a  plea  to  such  a  bill  Evans,  3  Edw.  Ch.  (N.  Y.)  454. 

to  stand  for  an  answer  is  not  evidence  Where  a  Plea  of  Former  Adjudication 

that  the  court  considered  the  allega-  was  overruled  because  it  did  not  show 

tions  of  the  plea  a  full  and  perfect  de-  that  the  subject-matter  of  the  two  suits 

fense  to  the  suit.     McCormick  v,  Cham-  was  the  same,  the  defendant  had  liberty 

berlin,  11  Paige  (N.  Y.)  545.  to    set   up  a  defense  in  his  answer. 

1.  Kirby  v,  Taylor,  6  Johns.  Ch.  (N.  Matthews  v,  Roberts,  2  N.  J.  Eq.  338. 
Y.)  242;  Leacraft  v,  Demprey,  4  Paige  A  Plea  Not  Confined  to  the  Part  of  the 
(N.  Y.)  126;  Coke  f.  Wilcocks,  Mosely  Bill  Which  It  Covers^  may  be  overruled 
73.  without  prejudice  to  the  right  of  the 

Sxoeption  to  Flea  Standing  as  Anewer  defendant  to  rely,  in  his  answer,  upon 

—  Further  IHieoyerj.  —  Where  the  com-  the  same  matter,  so  far  as  it  extends, 
plainant  is  allowed  to  except  to  the  an-  the  defect  being  merely  formal.  Jar« 
swer  for  insufficiency,  the  order  allow-  vis  v.  Palmer,  11  Paige  (N.  Y.)  650. 
ing  the  plea  to  stand  for  an  answer,  Biiooverj.  —  Where  a  plea  to  a  bill 
with  leave  to  except  thereto,  only  im-  for  discovery  is  overruled,  the  defend- 
plies  that  the  plea  contains  matters  ant  may  not  insist  upon  the  same  mat- 
which,  if  put  in  the  form  of  an  answer,  ter  in  his  answer.  Hoare  v,  Parker,  i 
would  have  been  available  as  a  defense  Cox  224 ;  Coster  v,  Murray,  7  Johns, 
to  the  whole  or  a  part  of  the  matters  Ch.  (N.  Y.)  170;  Hoare  v,  Parker,  i 
which  it  professes  to  cover.     But  the  Bro.  C.  C.  578. 

complainant  is  permitted  to  except  to  Dilatory  Flea  —  Matter  in  Abatement, 

it,  as  an  answer,  because  he  is  entitled  —  Where    a    second   dilatory  plea   is 

to  a  further  discovery  in  reference  to  overruled  the  defendant  will  be  allowed 

matters    of  the   bill.      McCormick   z/.  to  insist  upon  the  same  matter  in  his 

Chamberlin,  11  Paige  (N.  Y.)  543.  answer.     Finch  v.  Finch,  2  Ves.  492. 

2.  McCormick    z\    Chamberlin,     11  So  matters  in  abatement  going  to  the 
Paige  (N.  Y.)  545.  jurisdiction  may  be  set  up  in  an  an- 

8.  Bell  V,  Woodward,  42  N.  H.  196;  swer    where    the    plea    is    overruled. 

Innes  v,  Evans,  3  Edw.  Ch.  (N.  Y.)  454;  Whittaker  r.  Whittaker,  10  Lea  (Tcnn.) 

Whituker  v.  Whittaker,  10  Lea(Tenn.)  08;    Brien  v.  Marsh,  i  Tenn.  Ch.  625; 

08;    Brien  v.  Marsh,  i  Tenn.  Ch.  625;  Briggs  v,  Stroud,  58   Fed.    Rep.   717. 

Pentlarge  v.  Pentlarge,  22  Fed.  Rep.  But  see  Sharon  v.  Hill,  26  Fed.  Rep. 

412;    Briggs  V,  Stroud,  58  Fed.  Rep.  337. 

626  Volume  XVL 


Frooeedings  PLEAS  IN  EQUITY.  upon  the  Pla». 

becomes  res  Judicata^  and  the  defendant  is  not  entitled,  as  a 
matter  of  rignt,  to  set  up  the  same  matter  in  his  answer.^ 

9.  Nature  of  Order  Oyermling  or  Allowing  Plea.  —  An  order  over- 
ruling a  plea  is  not  appealable,  the  question  decided  being  merely 
one  of  pleading  and  settling  no  rights  between  the  parties,*  and 
an  order  allowing  a  plea  does  not  of  itself  determine  the  cause 
without  entry  of  an  order  dismissing  the  bill.' 

10.  Amendment  —  a.  In  General.  — Where  there  is  an  obvi- 
ous slip  or  mistake  in  a  plea,  but  the  material  ground  of  the  defense 
appears  to  be  good,  the  defendant  may  be  permitted  to  amend 
the  plea,*  as,  where  the  plea  is  argumentative,*  or  otherwise 
irregular  in  form.* 

Impotition  of  Temu.  —  This  may  be  upon  terms,  however,  requir- 
ing the  defendant  to  present  the  amendment,''  or  that  the  amend- 

1.  Pentlarge  v.  Pentlarge,  22  Fed.  Seoond  Aimmdmimt.  —  A  plea  having 
Rep.  412;  Hubbell  v,  De  Land,  11  Biss.  been  once  amended,  a  second  amend- 
(U.  S.)  387.  Contra^  Ringgold  v.  Stone,  ment  wiU  not  be  aUowed.  Nabob  v, 
20  Ark.  526;  Kelly  v.  McGuire,  15  Ark.  Ea»t  India  Co.,  3  Bro.  C.  C.  292. 

607,  overruling  Keatts  f.  Rector,  i  Ark.  Pl«a  Supported  by  Aniwer.  —  In 
391;  Danels  v,  Taggart,  i  Gill  &  J.  Thompson  v.  Wild,  5  Madd.  82,  it  is 
(Md.)  321,  wherein  the  court,  in  holding  held  that  where  a  plea  is  supported  by 
that  an  order  overruling  a  plea  was  not  an  answer  an  amendment  of  the  plea 
appealable,  said:  **  The  only  conclu-  will  not  be  allowed, 
sive  effect  of  the  decision  then  is  that  Where  an  answer  covers  the  whole 
it  drives  the  party  to  the  necessity  of  bill  and  a  plea  is  overruled  because  it 
asserting  the  same  defense  in  a  diner-  answers  the  whole  bill,  there  is  no 
ent  form  of  proceeding.**  necessity  for  permitting  the  plea  to 
Plea  and  Answer  to  lUll  for  Selief  and  stand  for  answer  or  allowing  it  to  be 
IMieoyerj.  —  Where  the  statute  of  limi-  amended,  the  answer  covering  the 
tations  was  pleaded  to  a  bill  for  an  ac-  whole  ground  upon  which  the  plea  de- 
count  and  discovery  with  an  accom-  pended  for  a  defense.  Summers  v, 
panying  answer  and  was  overruled,  Murray,  2  Edw.  Ch.  (N.  Y.)  205. 
and  the  defendant  was  ordered  to  5.  Dobson  v,  Leadbeater,  13  Ves.  Jr. 
answer  fully  and  perfectly,  he  was  not  230. 

allowed  to  repeat  in  his  second  answer  6.  Plea  to  Part  of  Selief  and  Part  of 

the  same  matter  contained  in  the  plea  Disoorerj. —  Where  a  plea  was  to  part 

which  had  been  overruled.     Coster  v.  of  the  relief  and  part  of  the  discovery, 

Murray,  7  Johns.  Ch.  (N.  Y.)  170.  it  was  held  to  be  irregular  in  point  of 

2.  Danels  v.  Taggart,    i  Gill  &  J.  form  and  leave  was  given  to  amend. 
(Md.)  311,  holding  that  the  only  con-  Davies  v.  Davies,  2  Keen  534. 
elusive  effect  of  such  an  order  is  to  Informal  Condneion.  —  A  plea  which 
drive  the  defendant  to  answer.  is  informal  because  it  does  not  properly 

8.  Tarleton  v,  Barnes,  2  Keen  632.  conclude   may   be  amended.      Merre- 

4.  Bell  V,  Woodward,  42  N.  H.  196;  wether  v.  Mellish,  13  Ves.  Jr.  437. 

Driggs  V,  Garretson,  25  N.  T*  Eq.  178;  DapUdtj.  —  A  plea  which  does  not 

Everitt  v.  Watts,  3  Edw.  Ch.  (N.  Y.)  bring  the  cause  to  a  single  point  may 

486;    Greene  v,   Harris,    11   R.    I.   5;  be  amended  by  striking  out    special 

Freeman  v.  State  Bank,  Harr.  (Mich.)  averments.     Pope  v,  Bish^  i  Anstr.  59. 

311;    Merrewether  v,  Mellish,  13  Ves.  Verbal    BUpe.  —  Where    verbal    slips 

Jr-  435;  Davies  v,  Davies,  2  Keen  534,  are  made  the  plea  may  be  amended, 

t  Jur.  446;  Pope  V.  Bish,  i  Anstr.  59;  Scrgrove  v.  May  hew,  2  Macn.  &  G.  97, 

Waters  v,  Mavhew,  i  Sim.  &  S.  220;  14  Jur.  158. 

Sergrove  v.  Nlayhew,  14  Jur.    158,   2  llie  Verifloation  of  a  plea    may  be 

Macn.  &G.  97;  Dobson  t^.  Leadbeater.  amended.      Cheatham    v,    Pearce,   89 

13  Ves.  Jr.  230;   Cooper's  Eq.  PI.  234.  Tenn.  668;   Seifreid  v.  People's  Bank, 

See  also  supra^  III.  4.  After  Amendment  2  Tenn.  Ch.  19.     See  also  article  V£R1- 

cf  Bill.     And    see    generally    article  fication. 

Amendments,  vol.  i,  p.  458.  7.  Jackson    v,  Rowe,  4  Russ.   514; 
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fmetdiiift  PLEAS  IN  EQUITY.  upon  the  Pte. 

ment  shall  be  made  within  a  certain  time,^  or  that  it  shall  be  of  a 
certain  character.*  And  while  the  defendant  may,  as  a  matter  of 
course,  file  a  new  plea  where  his  first  plea  is  taken  off  the  files 
for  irregularity,  if  the  plea  is  overruled  on  the  hearing  the  defend- 
ant cannot  have  the  advantage  of  his  plea  without  special  leave 
from  the  court  to  amend.' 

b.  Liberty  to  Amend  Bill  and  Plead  De  Novo.  —  Upon 
overruling  the  plea  the  court  may  at  the  same  time  permit  the 
plaintiff  to  amend  his  bill  and  grant  leave  to  the  defendant  to 
plead  de  novo.  *  And  in  some  cases,  though  the  plea  may  be  good, 
the  court  will  allow  an  amendment  of  the  bill  when  the  objection 
can  be  so  obviated,  as  where  the  plea  is  for  a  want  of  parties.* 

c.  Amendment  of  Bill  Before  Argument  of  Plea.  —  The 
plaintiff  may  be  allowed  upon  application  to  amend  his  bill  after 
a  plea  pleaded  so  as  to  charge  facts  which  will  require  an  answer 
in  support  of  the  plea.* 

11.  Exception  to  Aniwer  Filed  with  Plea.  —  Where  a  plea  and  an 
answer  are  filed  at  the  same  time  and  the  plea  is  overruled,  the 
plaintiff  will  be  allowed  time  within  which  to  except  to  the 
answer.'' 

12.  Beplioation.  —  The  object  and  effect  of  a  replication  to  a 
plea  in  equity  are  treated  in  another  article.** 

Wood  V.  Strickland,  2  Yes.  &  B.  150;  may  amend  his  bill,  paying  the  costs 

Newman  v.  Wallis,  2  Bro.  C.  C.  147.  of  the  plea,  but  after  the  plea  has  been 

See  also  Atty.-Gen.  v,  Brooksbank,  2  set  down,  if  the  plaintiff  amends,  the 

Y.  &  J.  37:  Cooper's  E(}.  PI.  234.  plea  may  come  on  to  be  argued  and  if 

1.  Nobkissen  v.  Hastings,  2  Ves.  Jr.  the  plaintiff  does  not  appear  the  plea 
85,  4  Bro.  C.  C.  253;  Cooper's  Eq.  PI.  will  be  allowed  with  costs.  Cooper's 
234.  Eq.  233;  Jennings  v.  Pcarce,  i  Ves.  Jr. 

2.  Taylor  r.  Duncanson,  20D.  C.  511.  447. 

8.  Heartt  v.  Corning,  3  Paige  (N.  Y.)  7.  Summers  v.  Murray,  2  Edw.  Ch. 

569.  (N.  Y.)  205. 

4.  Chadwick  v,  Broadwood,  3  Beav.  Wh«re  a  Plea  It  Aooompanitd  hy  an 
316;  Glover  v,  Weedon,  3  Jur.  N.  S.  Annrer  to  any  part  of  the  bill  and  is 
903,  See  also  supra,  IV.  Withdrawal  overruled,  if  the  complainant  wishes  a 
of  Plea,  further  answer  or  discovery  as  to  the 

5.  A  BiU  Is  Neyer  Diimiisad  for  Want  matters  attempted  to  be  covered  by 
of  Partiei,  but  stands  over  with  liberty  the  plea,  he  should  except  to  the  answer 
for  the  plaintiff  to  amend,  so  that  in-  already  put  in.  Kuypers  v.  Reformed 
stead  of  allowing  a  plea  of  this  sort  the  Dutch  Church.  6  Paige  (N.  Y.)  570. 
court  will  give  the  plaintiff  leave  to  Argnmont  of  Ploa  More  Ezoeption  to 
amend  upon  payment  of  costs,  or  it  Answer.  —  When  a  plea  and  answer  are 
will  extend  the  liberty  even  after  the  put  into  different  parts  of  the  bill  the 
allowance  of  the  plea.  Cooper's  Eq.  plea  should  be  argued  before  excep- 
PI.  289.  See  also  article  Parties  to  tions  are  taken  to  the  answer,  though 
Actions,  vol.  15,  p.  456.  where  the  plea  is  confined  to  the  relief 

6.  McClane  v.  Shepherd,  21  N.  J.  Eq.  prayed,  it  seems  that  exceptions  may 
76.  See  also  Parker  v,  Alcock,  i  Y.  &  be  taken  to  the  answer  before  the  plea 
J.  195.  And  see  generally  article  is  set  down.  See  also  article  Answers 
Amendments,  vol.  i.  p.  458.  in  Equity  Pleading,  vol.  i,  p.  901. 

Amendment  of  Bill  After  Plea  Set  Down.  8.  See  article  Replication  and 
—  After  a  plea  is  put  in  the  plaintiff    Reply. 
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By  Charles  H.  Street. 
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1.  In  General^  630. 

2.  Action  on  the  l^rincipal  Debt^  631. 

a.  Not  Barred  by  Possession  of  Collateral^  631. 

b.  Defenses y  632. 

c.  The  P leadings y  633. 

d.  Pledgee's  Lien  Not  Waived^  635. 

e.  Attachment  of  Debtor* s  Property y  636. 

3.  Suit  to  Foreclose  Pledge^  636. 

a.  In  General y  636. 

b.  When  Sale  Will  Not  Be  Decreed,  638- 

c.  The  Pleadings^  638. 

4.  Action  on  Pledged  Note,  639. 

a.  In  General^  639. 

b.  Parties^  640. 

c.  The  Pleadings^  640. 

5.  Assumpsit^  641. 

6.  Action  on  the  Case,  641. 

7.  Trover y  642. 

8.  DetinuCy  642. 

9.  Replevin^  642. 

10.  Action  Against  Sheriff  for  Wrongful  Seizure,  643. 

11,  Miscellaneous  Suits  in  Equity,  643. 

a.  In  General,  643. 

b.  Parties,  644. 

c.  The  Pleadings,  644. 

H  Actions  to  Enfobcs  Plsdoob's  KieHTS,  645. 

1.  In  General,  645. 

2.  -^/7/  /«  Equity,  645. 

a.    W^>4^«  -^/7/  Lies,  645. 

^.  Essential  Averments,  647. 

3.  Actions  at  Law,  648. 

a.  Forms  of  Action  Available,  648. 

^.  Tender,  649. 

r.  Parties,  650. 

</.  7%^  Pleadings,  650. 

nL  Actions  to  Enfobcs  KieHTs  of  Thib]>  Pibsons,  651. 

CROSS-REFERENCES. 

As  to  Liens  in  General,  see  article  LIENS,  vol.  13,  p.  122;  and  as  to 
other  matters  of  Pleading  and  Practice  relating  to  the  subject 
of  Pledges,  consult  the  General  Index  to  this  work. 
Matters    of    Substantive   Law    and   Evidence,   see    the    title 
PLEDGES,  Am.  and  Eng.  Encyc.  of  Law. 
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Aetioni  to  Inforoe  PLEDGES.  Ptedgee'i  Bifhu. 

I  Actions  to  Ekfobcs  PiEBess's  KieHTs — 1.  In  OeneraL  — 

Where  a  pledge  is  given  to  secure  the  payment  of  a  debt  the 
creditor,  on  the  maturity  of  the  obligation,  may  either  proceed 
personally  against  the  debtor,  on  the  original  debt,  or  procure 
satisfaction  by  enforcing  the  pledge ;  ^  or  he  may  avail  himself  of 
both  of  these  remedies  at  the  same  time,  prosecuting  both  claims 
to  judgment  and  collecting  what  is  due  him  on  either  obligation.' 

If  a  Third  Penon  Standi  m  Snrotj  for  the  debt  the  pledgee  may  pro- 
ceed against  the  surety  personally,  and  at  the  same  time  seek  to 
subject  any  collateral  which  he  may  hold.' 

8al«  of  Plodgo.  —  Where  the  pledgee  elects  to  enforce  the  pledge, 
he  may  do  so  by  a  sale  of  the  pledged  property  on  due  notice  to 
the  pledgor,  and  without  a  judicial  decree;  or  he  may  proceed  in 
equity  for  a  foreclosure  of  his  lien,  and  obtain  a  decree  for  the 
sale  of  the  pledge  and  for  other  necessary  relief.* 

Nogotiable  Paper  Hold  in  Plodgo,  according  to  some  authorities,  can- 
not be  sold  in  this  manner  without  tne  express  authority  of  the 
pledgor,  but  it  is  the  duty  of  the  pledgee  to  collect  such  paper 
when  it  falls  due,  apply  enough  of  the  proceeds  to  pay  his  debt, 
and  then  return  what  remains  to  the  pledgor.* 

!•  Barnes  v.  Bradley,  56  Ark.   105;  New    York,  —  Markham   v,  Jaudon, 

Robinson    v.   Hurley,    11    Iowa   410;  41  N.  Y.  235;  Coffin  v,  Chicago  North- 

Comstock  V.  Smith,  23  Me.  202;  Jervis  ern  Pac.  Constr.  Co.,  67  Barb.  (N.  Y.) 

V,   Smith,   7   Abb.    Pr.   N.   S.   (N.    Y.  337;    Stearns  v.  Marsh,  4  Den.  (N.  Y.) 

Super.  Ct.)  217;    Harlan  v.  Sweeny,  i  227;  Lewis  v,  Graham,  4  Abb.  Pr.  (N. 

Lea  (Tenn.)  682.  Y.  C.   PI.)  106;   Ogden  v,  Lathrop,  i 

Pledgoo'i  Bight  of  Action  Notwithstand-  Sweeny  (N.  Y.)  643;  Browneli  v.  Haw- 

ing  Powor  of  Salo.  —  The  existence  of  a  kins,  4  Barb.  (N.  Y.)  491. 

special  agreement  including  a  power  Ohio.  —  Bates    v.    Wiles,    i    Handy 

10  the  pledgee  to  sell  the  pledge  in  case  (Ohio)  536. 

of  the  pledgor's  default  does  not  de-  Pennsylvania,  —  Smith   v,  Coale,   12 

prive  the  pledgee  of  power  to  enforce  Phila.  (ra.)  177,  34  Leg.  Int.  (Pa.)  58. 

his  rights  by  proceeding  on  the  origi-  Tennessee,  —  Johnson    v.    Smith,    ii 

nal  debt  or  by  seeking  a  foreclosure  in  Humph.  (Tenn.)  3q6;  Arendale  v.  Mor 

equity.     Robinson  v.  Hurley,  11  Iowa  gan.  5  Sneed  (Tenn.)  703. 

410.  Texas,  —  Luckett    v,    Townsend,    3 

Sale  of  Plodgo  nndor  Ezocntion  —  Ex-  Tex.  119. 

ompt    Proporty.  —  If    property    exempt  Vermont,  —  Taggart  v,  Packard,  39 

from  execution  is  pledged,  the  pledgor  Vt.  628. 

waives  the  exemption,  and  such  prop-  5.  Union  Trust  Co.  v,  Rigdon,  93  111. 

erty  may  be  sold  on  execution  under  a  458;  Zimpleman  v,  Veeder,  98  111.  613; 

judgment  obtained  by  the  pledgee  for  Fletcher  v,  Dickinson,  7  Allen  (Mass.) 

the    amount    of    the    debt.    Jones    v,  23;  Roberts  r.  Thompson,  14  Ohio  St. 

Scott.    10  Kan.  33;    Frost  v,  Shaw,  3  i;    Handy   v,  Sibley,  46  Ohio  St.  9. 

Ohio  St.  270.  But  see  contra^  Davis  v.  Funk,  39  Pa. 

8.  Barnes  v,  Bradley,  56  Ark.  105.  St.  243;    Potter  r.  Thompson,  10  R.  I. 

8.  Harlan  v.  Sweeny,  i   Lea  (Tenn.)  i;  and  Brightman  v.  Reeves,  21  Tex. 

682.  70,  according  to  which  aathorities  there 

4.  Indiana,  —  Evans  v,  Darlington,  5  are  no  good  reasons  to  sustain  such  an 

Blackf.  (Ind.)  320.  exception.      And    see     Comstock    v, 

Louisiana,  —  Deloach  v.  Jones,  18  La.  Smith,  23  Me.  202. 

447.  IxpofoM  Contraet  of  tho  Partioo.  —  The 

Maryland,  —  Stewart  v,   Rogers,   19  authorities  are  uniform  upon  the  ques- 

Md.   118;    Bryson  v,  Rayner,  25  Md.  tion  that  the  disposition  to  be  made  of 

424.  such  a  pledge  may  be  regulated  by  the 
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AetiMii  to  iBlont                      PLEDGES.  Ptodgtt'f  Blgliu. 

2.  Action  on  the  Principal  Debt  —  a.  Not  Barred  by  Posses- 
sion OF  Collateral.  —  In  the  absence  of  a  statute  or  stipula- 
tion to  the  contrary,  the  possession  of  collateral  security  does  not 
defeat,  impair,  or  suspend  the  right  of  the  pledgee  to  brine  an 

action  upon  the  principal  debt ;  *  but  if  his  recovery  is  barred  by 

the  statute  of  limitations  he  may  then  be  obliged  to  resort  to  the 
securities  given  in  pledge.* 

contract  of   the    parties,    and  a  sale  MendenhaU    9.    Lenwell,    5     Blackf. 

thereof  is  proper  where  snch'sale  is  (Ind.)  125. 

authorized  by  the  pledgor.     Hunter  r.  Ii^iuutimi  to  Baitrain  Aotion  on  Doht. 

Hamilton,  52  Kan.  195.    See  also  Mc«  —  Property  was  pledged  to  secure  the 

Arthur  v.  Magee,  114  Cal.  126.  payment  of  an  accommodation   note« 

1.  Calif ortda. —  Sonoma  Valley  .Bank  the  pledgee  having  no  knowledge  that 

V,  Hill,  59  Cal.  107.  the  note  was  accommodation    paper. 

Illinois,  —  Wilhelm    v.   Schmidt,   84  The  pledgee  brought  an  action  on  the 

111.  183.  note  agidnst  the  maker.    Thereupon 

Indiana,  —  Reeves  v.  Plough,  41  Ind.  the  maker  applied  for  an  injunction  to 

304;    Mills    V,    Gould,    14    Ind.    278;  restrain  the  pledgee's  action,  but  his 

Dugan  V,  Sprague,  2  Ind.  600;    Men-  bill  for  an  injuncUon  was  dismissed  on 

denhall  v,  Lenwell,  5  Blackf.  (Ind.)  125.  the  ground  that  he  had  no  ri^ht,  as 

Kansas,  —  Myers  v.  Board  of  Educa-  against  the  pledgee,  to  an  application 

tion,  51  Kan.  89.  of  the  collateral  securities  to  the  pay* 

Louisiana,  —  Germania  Sav.  Bank  v,  ment  of  the  debt.     Tyler  v,  Busey,  3 

Peuser«  40  La.  Ann.  796;    Friedlander  MacArthur  (D.  C.)  344. 

V,  Schmalinski,  35  La.  Ann.  520.  Failure   to    OoUoot  uid   Bottntlon   of 

Maryland,  —  Brewster  v,  Frazier,  32  Pladf^  Note.  —  If  a  creditor  who  has 

Md.  302.  received  the  note  of  a  third  party  as 

Nebraska,  —  Lormer  v.  Bain,  14  Neb.  collateral  security,  without  negligence 

178;  Grand  Island  Sav.,  etc.,  Assoc,  v,  on  his  part  fails  to  collect  the  note,  and 

Moore,  40  Neb.  686.  retains  it  in  the  absence  of  a  demand 

New  York,  —  Queens  County  Bank  by  the  pledgor  for  its  return,  he  can 

V.  Leavitt.  56  Hun  (N.  Y.)  426.  sue  on  the  principal  debt,  and  the  pos- 

Pennsylvania,  —  Hunter  v,  Moul,  98  session  of  the  pledged  note  will  not 

Pa.  St.  13.  prevent  his  recovering  in  full  upon  the 

Tennessee,  —  Johnson    v.   Smith,    11  original  debt.     Marschuetz  f.  Wright, 

Humph.  (Tenn.)  396.  50  Wis.  175. 

Wisconsin,  —  Marschuetz  v.  Wright,  But  Certain  Equities  May  Eziit  which 

50  Wis.  175.  will  compel  the  pledgee  to  proceed  first 

In  Oalildmia  the  pledgee  may  sell  the  against  the  collateral.  Thus  in  Alex- 
pledge  upon  the  default  of  the  pledgor;  ander  v.  Alexander,  64  Ind.  541,  a 
and  his  riffht  to  sue  upon  the  origi-  pledgee  held  certain  collaterals  which 
nal  debt  lot  the  balance  remaining  were  good,  and  more  than  suflSclent  to 
unsatisfied  is  not  affected  by  Prac.  pay  the  debt,  but  instead  of  enforcing 
Act,  tit.  8,  c.  I,  providing  that  a  per-  them  he  brought  an  action  on  the  prin- 
sonal  judgment  cannot  be  obtained  cipal  debt,  against  the  estate  of  the 
until  after  the  subject  of  alienor  mort-  pledgor.  If  his  claim  had  been  al- 
gage  has  been  exhausted  in  the  man-  lowed,  it  would  have  been  necessary  to 
ner  required  by  the  statutes.  Such  an  sell  real  property  belonging  to  the 
action  is  not  an  action  for  a  debt  estate  in  order  to  pay  it.  Under  these 
secured  by  a  lien  or  mortgage,  but  is  circumstances  it  was  held  that  the 
an  action  for  the  balance  due  after  the  claimant  was  not  entitled  to  a  judg- 
lien  has  been  exhausted.  Mauge  v,  ment,  but  must  first  proceed  against 
Heringhi,  26  Cal.  577.  See  also  Ehr-  the  collaterals, 
lich  V,  Ewald,  66  Cal.  97.  8.  Hartranft's  Estate,  153  Pa.  St.  530; 

Agreemont  Not  to  Sue  for  a  Certain  Caven  v.  Harsh.  186  Pa.  St.  132. 
Time.  —  The  possession  of  collaterals  is  Pledge  Sorviyas  though  Bight  of  Aotion 
not  a  bar  to  a  suit  upon  the  principal  Against  Pledger  Is  Barred.  —  In  Hart- 
debt,  even  though  the  collaterals  were  ranft's  Estate,  153  Pa.  St.  530,  the 
taken  under  an  agreement  not  to  sue  court  said:  **  Possession  of  them  [se- 
upon    the    debt    for   a   certain    time,  curities  as    collateral  to  an    existing 
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Aetionf  to  lalmt                        PLEDGES.  Plidf •§*•  Bifkti. 

He  Need  Hot  Botwn  the  Fledgo  nor  make  demand  upon  the  pledgor 

before  suing  upon  the  principal  debt.^ 

b.  Defenses  —  Oontnoiy.  —  As  defenses  to  an  action  on  the 

debt  the  pledgor  may  plead  a  conversion  of  the  pledge  by  the 
pledgee,*  or  a  satisfaction  of  the  debt  out  of  the  proceeds  of  col- 
lected collaterals,  or  a  discharge  of  the  obligation  by  laches  ia 
collecting  such  collaterals.' 

debt]  for  six  years  will  not  give  to  the  on  condition  that  the  uncollected  col- 
pledgee  a  title,  or  bar  the  remedy  of  laterals  be  returned;  and  execution 
the  pledgor.  Finkbone's  Appeal,  86  should  not  be  issued  on  the  judgment 
Pa.  St.  368.  As  no  right  of  action  ex-  until  the  collaterals  are  returned  to  the 
ists  until  the  securities  are  converted  court.  Semple,  etc.,  Mfg.  Co.  v.  Det- 
or  their  return  has  been  properly  de-  wiler,  30  Kan.  386. 
manded,  the  statute  does  not  begin  to  Whore  the  Ploigor  Dies  Bofdro  Payment 
run  against  the  pledgor  until  his  right  of  the  debt  which  the  pledge  is  given 
of  action  accrues.  Humphrey  v,  to  secure,  the  pledgee  need  not  present 
County  Nat.  Bank,  113  Pa.  St.  417.  his  claim  to  the  administrator  of  the 
The  holder  of  a  note  with  whom  col-  pledgor  unless  he  seeks  satisfaction  of 
laterals  have  been  deposited  has,  while  the  debt  out  of  other  property  of  the 
the  statute  is  running,  two  remedies:  estate  than  that  pledged.  Matter  of 
one  against  the  maker  by  suit,  the  Kibbe,  57  Cal.  407. 
other  against  the  collaterals.  If  he  2.  Donnell  z/.  Wyckoff,  49  N.  J.  L.  48. 
loses  the  first  by  lapse  of  time,  he  still  ITnder  Oenoral  Iseao.  —  If  the  value  of 
has  the  second.  He  may  not  sue  the  the  converted  collateral  is  equal  to  the 
maker,  but  he  may  exhaust  the  securi-  amount  of  the  original  debt,  the  de-^ 
ties  he  holds  in  pledge;  for  the  statute  fendant  in  an  action  of  assumpsit 
operates  not  upon  his  debt,  but  upon  may  avail  himself  of  the  conversion  of 
his  right  of  action.  The  deposit  of  col-  the  pledge  under  the  general  issue, 
laterals  has  therefore  no  effect  to  pre-  Stearns  v.  Marsh,  4  Den.  (N.  Y.)  227. 
vent  the  running  of  the  statute  against  Tranifer  of  Btook  Not  Amoontiiig  t» 
the  right  of  action.  Slaymaker  v.  Wil-  Oonyersion.  —  Where  shares  of  stock  are 
son,  I  P.  &  W.  (Pa.)  216.  The  pledge  pledged,  and  the  pledgor  indorses  a 
survives  though  the  right  of  action  is  power  of  attorney  upon  the  stock,  the 
gone;  and  if  the  creditor  realizes  from  pledgee  may  surrender  the  certificate 
the  collaterals  more  than  the  amount  before  maturity  of  the  debt  and  have  a 
of  his  debt,  the  debtor  may  call  upon  new  one  issued  in  his  own  name.  Such 
him  for  the  surplus.  He  cannot,  how-  action  on  the  part  of  the  pledgee  does 
ever,  demand  a  return  of  the  collaterals  not  constitute  conversion,  and  is  not  a 
until  the  debt  has  been  paid,  notwith-  bar  to  his  action  upon  the  debt.  Rich 
standing  the  statute  may  have  run  v.  Boyce,  39  Md.  314. 
upon  his  creditor's  right  of  action  8.  Reeves  v.  Plough,  41  Ind.  204. 
against  him.  This  is  the  fair  effect  of  Does  Not  Operate  as  Payment  of  Jndg- 
the  cases  in  England  and  in  most  of  ment. —  But  a  satisfaction  of  the  debt 
the  states  in  this  country.  13  Am.  out  of  the  proceeds  of  collaterals,  or 
and  Eng.  Encyc.  of  Law  705,  note  i."  laches  in  collecting   it,   cannot  after- 

1.  Ambler  v,  Ames,  i  App.  Cas.  (D.  wards  be  set  up  as  a  payment  of  the 

C.)  191;    Rich  r.  Boyce,  39  Md.  314;  judgment  obtained  in  an  action  on  the 

Cumnock  v.  Savings  Inst.,  142  Mass.  debt.     Reeves  v.  Plough,  41  Ind.  204. 

342;  Taylor  v.  Cheever,  6  Gray  (Mass.)  Xanner  of  Pleading  Want  of  DiUgenoe. 

146;  Queens  County  Bank  v,  Leavitt,  — Want  of  diligence  in  enforcing  col- 

56  Hun  (N.  Y.)  426;    Caven  v.  Harsh,  laterals  may  be  set  up  as  a  defense  to 

186  Pa.  St.  132.  an  action  on  the  principal  debt,  with- 

Betom  of  Pledge.  —  Where  a  pledgee  out  pleading  it  as  a  separate  defense 
who  has  not  exercised  due  diligence  in  or  oy  way  of  counterclaim.  And  where 
the  collection  of  all  the  securities  it  clearly  appears  from  the  pleading 
pledged  as  collateral  brings  an  action  that  the  pledgee  has  failed,  through 
for  the  balance  of  the  debt  remaining  negligence,  to  collect  a  part  of  the  col- 
unsatisfied,  and  obtains  judgment,  the  laterals,  it  is  not  error  to  charge  him 
debtor  may  tender  the  amount  of  the  with  the  amount  uncollected.  Moo^ 
said  judgment  with  costs  and  interest,  tague  v,  Stelts,  37  S.  Car.  200. 
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Bot-ofl;  OoQattrelaiai,  and  BtemipniMt  —  Damages  for  the  conversioa 
of  pledged  property  by  the  pledgee  may  be  set  off  against  the 
amount  of  the  original  debt  in  an  action  thereon,*  or  the  pledgor 
may  have  a  counterclaim  for  the  value  of  the  pledge ;  *  but  where 
the  pledgee  has  not  sold  the  pledge,  but  has  merely  parted  with 
it  without  receiving  any  consideration  therefor,  in  an  action  by 
the  pledgee  the  pledgor  cannot  recoup  the  value  of  the  pledge, 
since  the  contract  of  pledge  is  merely  collateral  to  the  principal 
undertaking  of  the  pledgor.' 

c.  The  Pleadings  —  Esiitoioe  of  indobtodnoM.  —  A  plaintiff  in  an 
action  on  a  note  who  seeks  to  justify  the  sale  of  collateral  on  the 

WhorothePlodgoeSaooYonaJndfmMit  A  Bill  in  Eqnitj   Will   Not   Lie    in 

on  the  principal  debt,  money  previously  ordinary  cases  to  obtain  such  set-off, 

received  on  a  note  pledged  to  secure  the  defendant  having  an  adequate  rem- 

the  payment  of  said  debt  will  be  pre-  edy   at  law.     Bulkeley  v,   Welch,   31 

sumed  to  have  been  applied  to  the  sat-  Conn.  339. 

isfaction  of  the  judgment.     It  will  not  8.  Cass  v.  Higenbotam,    100  N.   Y. 

be  treated  as  the  foundation  for  a  sep-  248;  Weston  v.  Turver,  (Supreme  Ct.> 

arate  action  by  the  pledgor  to  recover  i    N.    Y.    Supp.    807;    Ainsworth    r. 

said  money,  subject  to  the  judgment  as  Bowen,  9  Wis.  348. 

a  set-off.    King  v,  Hutchins,  28  N.  H.  Htgligonco  in  OoUoetiiig  SocvritiM. — 

561.  The  pledgor  may  also  set  up  a  coun- 

1.  Bulkeley  v,  Welch,  31  Conn.  339;  terclaim  based  on  the  negligence  of  the 

Cumnock  v.  Savings  Inst.,  142  Mass.  pledgee  in  collecting  securities  pledged 

342;  Fav  V,  Gray,  124  Mass.  500.  as  collateral,  without  payment  or  ten- 

Set-oir  Where  Pledge  Hat  Been  Lemlly  der  of  the  amount  of  the  debt.    Fort 

or  Illegally  Bold.— -In  Fletcher  v.  Har-  Dodge  First  Nat  Bank  v.  O'Connell, 

mon,    78    Me.    465,    the    court    said:  84  Iowa  377. 

**  When  securities  pledged  to  secure  Findings  of  the  Court.  —  In  an  action 
the  payment  of  a  debt  are  legally  sold  on  a  note  the  defendant  set  up  a  coun- 
by  the  pledgee,  he  sells  for  his  own  terclaim  in  which  he  alleged  that  a 
account  so  far  as  necessary  to  pa^  his  piano  had  been  delivered  to  the  plain- 
debt,  and  the  proceeds,  when  received*  tiff  as  collateral  security  for  the  pay- 
to  that  extent  become  his  own,  and  ment  of  the  note;  that  the  plaintiff  had 
operate  as  payment;  but  the  balance  is  failed  to  ufte  ordinary  care  in  keeping 
money  '  had  and  received  *  by  him  for  and  storing  said  piano;  and  that  he 
the  pledgor's  use,  and  maybe  recov-  had  permitted  it  to  be  used  continually, 
ered  as  such,  by  action,  or  by  set-off  in  whereby  it  was  damaged  and  its  value 
an  action  by  the  pledgee  against  the  depreciated.  The  court  found  that 
pledgor.  Hancock  v,  Franklin  Ins.  while  the  piano  was  in  pledge  the 
Co.,  114  Mass.  155;  Potter  v.  Tyler,  2  pledgee,  with  the  pledgor  s  consent. 
Met.  (Mass.)  58;  Howard  v,  Ames,  3  had  stored  it  with  certain  persons,  and 
Met.  (Mass.)  308;  Rev.  Stat.,  c.  82,  §  56.  that  these  persons,  with  the  pledgor's 
When  such  securities  are  illegally  sold  knowledge  and  consent,  had  used  it  to 
by  the  pledgee,  and  he  has  actually  re-  a  certain  extent  as  compensation  for 
ceived  money  therefor,  the  pledgor  may  storage.  The  defendant  appealed  on 
waive  the  tort  and  require  the  money  the  ground  that  the  court  had  failed  to 
so  received  to  be  applied  in  payment  of  find  upon  one  of  the  material  issues  of 
the  debt  secured,  and  may  recover  any  fact,  to  wit,  concerning  the  liability  of 
balance  of  the  same  by  action  for  the  pledgee  for  negligence,  but  it  was 
money  had  and  received,  or  by  set-off;  held  on  appeal  that  the  finding  of  the 
but  he  can  only  avail  himself  of  these  court  was  sufficient  upon  this  point, 
remedies  when  money,  or  its  equiva-  Damon  v,  Waldteufel,  99  Cal.  234. 
lent,  has  been  actually  received  from  8.  Fletcher  v.  Harmon,  78  Me.  465; 
the  tortious  sale,  and  he  must  be  con-  WinthropSav.  Bankt/.  Jackson,  67  Me. 
tent  with  the  money  received  as  his  570. 

measure  of  damages.     Androscoggin  Loes  through  Negligenoe.  —  Where  the 

Water  Power  Co.  v,  Metcalf,  65  Me.  40;  holder  of  collaterals  negligently  suffers 

Ware  v,  Percival,  61  Me.  391.'*  them  to  be  lost,  he  is  chargeable  in  a. 
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ground  that  it  was  pledged  to  secure  a  debt  should  allege  in  his 
pleadings  that  the  indebtedness  existed  at  the  time  when  the  sale 
was  made.* 

NegatiTiiig  Conyenioxi  of  Pledge.  —  The  defendant  cannot  insist  that 
a  sale  tof  the  pledge  was  not  tortious,  and  did  not  amount  to  a 
conversion  of  the  pledge,  unless  such  facts  are  pleaded.* 

Debt  Not  Dae.  —  Where  the  defendant  claims  that  the  debt  is  not 
yet  due,  this  fact  must  be  alleged  directly  in  his  pleadings.' 

Payment  firom  Prooeedf  of  CoUaterftl.  —  If  the  pledgor  desires  to  prove 
payment  of  the  debt  out  of  the  proceeds  of  property  pledged  as 
collateral  security,  such  payment  must  likewise  be  affirmatively 
averred.'* 

Agreement  Not  to  8eU.  —  And  in  order  to  avail  himself  of  an  alleged 
agreement  whereby  the  pledgee  has  waived  his  right  to  sell  the 
pledge  upon  default,  he  must  set  out  the  agreement  in  his 
answer.* 

Slea  of  set-off  to  the   principal  debt,  objection  is  waived  by  the  defendant, 

larberry  r.  Farmers,  etc.,  Nat.  Bank,  Bryan  v.  Baldwin,  52  N.  Y.  232. 

6  Tex.  Civ.  App.  607,  citing  Douglass  8.  Insnffloient  Aniwer, — In  King  v. 

V,  Mundine,  57  Tex.  347,  and  Culver  i',  Texas  Banking,  etc.,  Co.,  58  Tex.  669, 

Wilkinson,  145  U.  S.  205.  which  was  an  action  on  a  note  secured 

1.  Soffloieney  of  Beply  to  Connterchum.  by  a  pledge,  the  defense  was  that  the 
< — In  an  action  on  a  note  secured  by  a  debt  was  not  yet  due,  and  the  answer 
pledge  the  defendant  set  up  as  a  coun-  alleged  that  the  defendant  was  to  pay 
terclaim  the  unlawful  sale  of  such  col-  six  percent,  interest  per  annum  on  the 
lateral  by  the  pledgee.  The  plaintiff  money,  until  October  i,  1881,  and  after 
replied  that  the  pledge  was  given  to  that  he  was  to  pay  eight  per  cent.,  and 
secure  another  indebtedness  in  addition  that  there  was  no  time  fixed  for  the 
to  that  evidenced  by  the  note  on  which  payment  of  the  debt.  These  allega- 
the  action  was  brought.  It  was  held  tions  were  held  insufficient  to  show 
that  the  plaintiff  could  not  prove  such  that  the  debt  was  not  yet  due.  The 
additional  indebtedness  under  this  court  said:  "This  is  a  sufficient  aver- 
reply.  He  should  also  have  alleged  ment,  perhaps,  that  the  money  was  not 
that  said  indebtedness  existed  at  the  to  be  paid  beifore  the  ist  of  October; 
time  of  the  sale  of  the  pledge.  It  will  but  when  there  is  no  stipulated  time 
not  be  presumed  that  the  debt  still  ex-  for  payment,  the  law,  in  the  absence 
ists  from  the  fact  that  it  existed  at  a  of  something  from  which  a  contrary 
certain  time  in  the  past.  Weston  v,  presumption  would  arise,  would  pre- 
Turver,  (Supreme  Ct.)  i  N.  Y.  Supp.  sume  that  the  payment  was  to  be  made 
807.  upon  demand." 

2.  Amendment  of  Complaint.  —  Where  4.  Barnes  v.  Bradley,  56  Ark.  105. 
the  complaint  merely  alleges  a  sale  of  5.  Waiver  of  Bight  to  C  :11  on  De&nlt. 
the  pledge  without  averring  facts  neces-  —  In  King  v.  Texas  Banking,  etc..  Co.. 
sary  to  justify  the  sale,  the  defendant  58  Tex.  669,  the  answer  of  the  defend- 
may  claim  that  the  sale  was  tortious,  ant,  after  admitting  demand  and  no- 
and  may  also  claim  that  the  plaintiff  is  tice  by  the  pledgee,  alleged  that  the 
estopped  by  the  pleadings  from  deny-  defendant  had  urged  the  plaintiff  not 
ing  the  sale.  But  this  objection  is  to  sell  the  securities,  offering  to  pay  the 
waived  where  it  is  not  raised  upon  the  interest  on  the  loan  to  date,  and  had 
trial,  or  where  the  plaintiff  is  permitted  protested  against  the  sacrifice  of  the 
to  prove  that  he  has  not  in  fact  sold  securities  at  a  time  when  it  was  diffi- 
the  pledge,  but  has  offered  it  for  sale  cult  to  borrow  money,  reminding  the 
at  auction  and  bid  it  in  for  himself.  If  pledgee  that  he  held  no  instrument  of 
the  objection  is  raised  at  the  proper  hypothecation  or  other  authority  to  sell 
time  the  plaintiff  may  move  for  leave  the  pledge,  and  that  the  debt  was  n'^i 
to  amend  his  complaint,  but  such  due.  It  was  also  averred  that  the  sale 
amendment  is  unnecessary  where  the  of  the  securities  had  destroyed  confi- 
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LoM  or  CoBTtnion  of  Vonnogotiable  Seovritief.  —  The  pledgee  will  not 
be  obliged  to  account  for  nonnegotiable  securities  held  in  pledge 
unless  the  answer  of  the  defendant  alleges  that  they  have  been 
lost  or  converted.* 

Mlifaoiaaoo  by  Plodgoo.  —  A  general  allegation  that  the  pledgee 
has  failed  properly  to  keep  or  enforce  the  pledge  is  insufficient. 
Specific  acts  of  misfeasance  must  be  averred.* 

d.  Pledgee's  Lien  Not  Waived  —  jndgmont,  szooation,  and  Arrest 

—  The  recovery  of  a  judgment  by  the  pledgee  does  not  result 
in  a  waiver  of  his  lien  upon  the  pledge,*  nor  is  it  waived  by 
the  issuance  of  an  execution  under  the  judgment  *  or  the  arrest 

dence  in  that  class  of  bonds,  by  reason  as  to  the  notes  and  accounts  the  plain- 

of  which  other  persons  holding  like  tiff  should  account  for  the  amount  that 

bonds  from  the  defendant  advertised  should  have  been  realized  by  due  care 

them  for  sale,  and  that  to  prevent  their  and    diligence    in   collecting  them   is 

sale  he  was  obliged  to  pay  a  higher  wholly  b«yond  the  pleadings,  as  they 

rate  of  interest,  and  otherwise  suffered  contain   no  averment  concerning  the 

great  pecuniary  loss.    The  court  said:  obligation  of  the  plaintiff  to  collect  the 

"  We  are  of  the  opinion  that  the  an-  securities.     Lindley    v,    Sullivan,   133 

swer  does  not  set  up  an  agreement  by  Ind.  588. 

which  the  plaintiff  waived  his  right  to  2.  Approved  Proeodonti.  —  The  follow- 
sell  the  bonds  upon  default;  but  that  ing  allegations  in  substance  have  been 
the  legal  effect  of  the  answer  is  only  to  held  sufficient  to  show  negligence  on 
deny  that  the  law  conferred  upon  the  the  part  of  the  pledgee.  That  the 
plaintiff  the  power  to  sell,  in  the  ab-  pledgor  gave  to  the  pledgee  a  bill  of 
sence  of  any  contract  upon  that  sub-  sale  of  one  thousand  nine  hundred 
ject.  Such  is  the  fair  import  of  the  sheep  in  August,  1893,  said  sheep  then 
language  of  the  answer;  and  under  the  being  at  Trevor,  Wis.;  that  the  plain- 
well-known  rule  that  the  pleading  is  to  tiff  took  possession  of  said  sheep  there- 
be  construed  most  strongly  against  the  under  as  security  for  the  balance  due 
pleader,  such,  we  hold,  is  the  effect  of  on  the  note;  that  the  sheep  were  to  be 
the  answer.  If  there  was  a  contract  put  on  the  market  and  sold,  and  that 
between  the  parties  which  varied  the  the  plaintiffs  were  to  retain  from  the 
general  rule,  it  was  incumbent  upon  proceeds  the  amount  of  their  claim, 
the  defendant  to  set  it  up.*'  and  pay  the  balance  to  the  defendants; 

1.  ConTorsion  Tnswfflirimitly  Alloged.  —  that  the  plaintiffs  were  negligent  in 
Allegations  in  the  answer  that  the  plain-  selling  said  sheep  and  in  failing  to  care 
tiffs  have  converted  to  their  own  use  for  them  properly;  that  by  reason  of 
certain  county  warrants  to  the  amount  the  carelessness,  negligence,  and 
and  value  of  one  thousand  dollars,  de-  wrongful  acts  of  the  plaintiffs,  the 
posited  with  the  plaintiffs  as  collateral  sheep  were  not  sold  until  the  market 
security  for  the  note  sued  upon,  are  had  fallen  and  the  cost  of  their  keeping 
not  sufficient  to  compel  the  plaintiffs  to  had  become  very  great;  that  by  reason 
account  for  the  securities.  Marberry  of  the  negligence,  carelessness,  and 
V.  Farmers,  etc.,  Nat.  Bank,  6  Tex.  wrongful  doing  of  the  plaintiffs  the  de- 
Civ.  App.  607.  fendants  were  damaged  four  thousand 

Instrootion  Hot  Warranted  by  Plead-  dollars.      Anderson    v.  Carothers,   18 

lags.  —  Where,  in  an  action  on  a  debt.  Wash.  520,  also  Lamberton  c^.  Windom, 

the  defendant  alleges  that    property,  12  Minn.  232. 

including  certain  notes  and  accounts,  3.  Everman  v.  Hyman,  3  Ind.  App. 

was  turned  over  to  the  plaintiff,  who  459;  Jones  t'.  Scott,  10  Kan.  33;  Fisher 

was  to  pay  therewith  certain  debts  of  v.  Fisher,  98  Mass.  303;  Burnham  v, 

the  defendant    and  either  return  the  Windram,  164  Mass.  313;  Bowman  v, 

residue  or  sell  them  for  the  defendant's  Hoffman,  22  Civ.  Pro.  Rep.  (N.  Y.  C. 

benefit,   and   that  the    plaintiff,   after  PI.)  371;  Lincoln  v.  Linde,  27  Abb.  N. 

paying  the  said  debts,  has  a  large  sum  Cas.   (N.  Y.   Super.  Ct.)  278;   Pate  v, 

of  the  defendant's  money  for  which  he  Hoffman,  61  Hun  (N.  Y.)  386. 

refuses  to  account,  an  instruction  that  4.  Valley  Nat.  Bank  v,  Jackaway,  80 
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of  the  debtor  upon  execution.* 

The  Sztoniion  of  %  BeoolTonhip  procured  by  another  creditor  in  sup> 
plementary  proceedings  against  the  debtor  so  that  such  receiver- 
ship  will  include  the  pledgee's  judgment  will  not  impair  the  right 
of  the  pledgee  to  hold  and  proceed  upon  the  pledge.* 

Such  ft  WftiTor  Oftn  Bo  Xflbetod  only  by  a  voluntary  and  intentional 
surrender  of  the  pledge  by  the  pledgee,  or  by  a  voluntary  attempt 
of  the  pledgee  to  create  a  different  lien  on  the  pledged  property 
and  to  hold  it  thereby.* 

e.  Attachment  of  Debtor's  Propertv.  — A  creditor  who 

holds  property  in  pledge  may  sue  his  debtor  and  attach  property 
other  than  that  pledged,*  but  if  he  attaches  the  pledged  property 
he  waives  his  lien  thereon.* 

8.  Suit  to  Foreclose  Pledge  — a.  In  General.  —  Where  there  is 
a  general  pledge  of  personal  property,  neither  the  time  of  redemp- 
tion nor  the  time  and  manner  of  sale  being  fixed  by  the  contract, 
a  suit  in  equity  to  foreclose  the  pledge  is  preferable  to  a  sale 
without  a  judicial  decree,  since  the  rights  of  all  parties  concerned 
may  be  determined  therein.* 

lovira  512:  Smith  v,  Strouc,  63  Me.  205;  and  the  pledgee  learns  that  he  is  about 

Goodrich  v.  Southmayd,   13  La.   341;  to  transfer  fraudulently  to  his  wife  a 

Morse  v  Woods,  5  N.  H.  297;  Frost  ».  bill  of  sale  of  the  pledged  property,  he 

Shaw,  3  Ohio  St.  270.  may  attach  the  pledge  or  may  consent 

1.  Smith  V,  Strout,  63  Me.  205;  to  an  attachment  by  another  creditor 
Morse  v.  Woods,  5  N.  H.  297.  without  waiving  his  lien  as  against 

2.  Pate  V.  Hoffman,  61  Hun  (M.  Y.)  purchasers  with  notice.  Such  action 
386;  Bowman  v.  Hofifman,  22  Civ.  Pro.  on  the  part  of  the  pledgee  cannot  be 
Rep.  (N.  Y.  C.  PI.)  371.  termed  voluntary,  since  it  is  caused  by 

Baoeiver  Made  Putyto  Aotion.  —  Hav-  the  wrongful  act  of  the  pledgor.    But 

ing  failed  to  collect  his  judgment,  the  even  in  such  a  case  an  attachment  by 

pledgee  has  a  right  to  resort  to  an  ac-  the  pledgee  results  in  a  wairer  of  his 

tion  to  have  the  pledge  sold   and  to  lien  as  against  a  ^^/m  .^^  purchaser  for 

apply  the  proceeds  thereto,  and  an  ap-  value.     Marshall  v.  Otto,  59  Fed.  Rep. 

plication  by  the  pledgee  for  leave  to  249. 

make  the  receiver  a  party  to  an  action  6.  Zimpleman  v.  Veeder,  98  111.  613; 

for  such  sale  of  the  property  and  appli-  Boynton     r.     Payrow,    67    Me.     587; 

cation    of    the    proceeds    should    be  Ogden  v,  Lathrop,   i  Sweeny  (N.  Y.)^ 

granted.     Pate ».  Hoffman,  61  Hun  (N.  643;    Smith  v.  Coale,   12  Phila.  (Pa.) 

Y.)  386.  177.  34  Leg.  Int.  (Pa.)  58. 

3.  Valley  Nat.  Bank  v,  Jackaway,  80  Hotioe  of  Action.  —  In  Louisiana  the 
Iowa  512;  Jones  r.  Scott,  10  Kan.  33.  thirty  days*  notice  required  by  law  to 

4.  Cornwall  v.  Gould,  4  Pick.  (Mass.)  be  given  to  the  debtor  is  a  prerequisite 
444;  Beck  with  v.  Sibley,  11  Pick,  to  the  institution  of  the  hypothecary^ 
(Mass.)  482.  action.    Gentis  v,  Blasco,  15  La.  Ann. 

6.  Citizens'  Bank  v,  Dows,  68  Iowa  104. 

460.  Afltignment  Pending  Action — Interren^ 

Lien  Hot  Waived  by  Attaohment.  —  In  tion  by  Aitignee.  —  Where,  pending  an 
Arendale  v.  Morgan,  5  Sneed  (Tenn.)  action  to  enforce  a  pledge,  the  pledgor 
703,  it  was  held  that  where  a  fraudulent  assigns  his  interest  in  the  pledge,  and 
vendee  pledges  property,  and  the  also  any  right  of  action  which  he  may^ 
pledgee  receives  it  without  notice  of  have  against  the  pledgee  for  conversion 
the  fraud,  an  attachment  levied  by  the  of  the  pledge,  the  assignee  may  inter- 
pledgee  on  the  property  to  enforce  the  vene  in  the  action  to  assert  his  rights, 
lien  and  as  a  mode  of  sale  does  not  re-  Loughborough  v.  McNevin,  74  Cal.  250. 
suit  in  a  waiver  of  his  lien.  Attorney*!  Feet.  —  In  California  Acts 

Where  the  Pledgor  Ii  %  Honreeident,  1873-74,  p.  707  (Act  March  27,  1874)* 
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Ho  Prior  Aotion  at  Iaw  Vmmmtj.  —  Where  the  pledge  is  made  to 
secure  an  unliquidated  demand  the  pledgee  may  at  once  file  his 
bill  in  equity  to  obtain  a  sale,  without  first  proceeding  at  law  to 
determine  the  amount  of  the  principal  debt.' 

Joindor  of  OaoMo  of  Aotion.  —  A  cause  of  action  upon  a  note  secured 
by  a  pledge  of  personal  property  cannot  be  joined  with  a  cause 
of  action  to  foreclose  the  pledge  unless  both  causes  of  action 
affect  all  the  parties;*  but  upon  proper  pleadings  the  pledgee 
may  foreclose  his  lien  on  the  pledge  in  a  suit  against  the  estate 
of  the  pledgor  and  others  for  conversion  of  the  pledged  property.' 

Jnrifdiotion.  —  The  courts  of  the  state  in  which  the  pledgee  resides 
have  power  to  decree  a  foreclosure  of  a  pledge  although  the 
pledgor  is  a  resident  of  a  different  state.* 

providing  that  in  suits  to  foreclose  a  Fresno  First  Nat.  Bank  v,  Dusy,  no 

mortgage  the  attorney's  fee  shall  be  Cal.  69. 

fixed  by  the  court,  etc.,  does  not  applv  WaiTsr  of  Plodgoo't  Lion.  —  An  action 

to  an  action  to  enforce  a  pledge.     Hil-  was  brought  by  a  pledgee  to  foreclose 

dreth  V.  Williams,  (Cal.  1893)33  Pac.  thepledge,  and  judgment  was  rendered 

Rep.  TI13.  for  a  sale  thereof.     By  mistake  it  was 

ftaud  in  Contraet.  —  Where  on  a  bill  delivered  to  an  officer  and  sold  under  a 

in  equity  to  foreclose  a  pledge,  the  de-  general  execution,  and   not    under  a 

fendant    submitted   to  the    court    for  special  execution  in  pursuance  of  the 

allowance,  as  an   issue  for  the  jury,  judgment.     It  was  held,  however,  that 

whether  the  pledge  was  not  given  with  this  action  on  the  part  of  the  pledgee 

intent  to  defraud  the  pledgor's  credit-  did   not  constitute   such  a   voluntary 

ors,  it  was  held  that  the  issue  should  abandonment  of  possession  as  to  result 

not  be  allowed,  since  in  this  particular  in  a  waiver  of  his  lien.     Valley  Nat. 

case  the  plaintiff  was  able  to  make  out  Bank  v.  Jackaway,  80  Iowa  512. 

his  case  without  introducing  into  it  the  1.  Vaupell  v.    Woodward,   3  Sand f. 

alleged   fraud.    Chafee    r.    A.   k  W.  Ch.  (N.  Y.)  143. 

Sprague  Mfg.  Co.,  14  R.  I.  168.  Forooloioro  npon  Dofknlt  in  Payment  of 

Tonidor  of  Amonnt  Dno.  —  In  an  action  Interoit.  —  Where  a  pledge  is  given  for 

to  foreclose  a  pledge  a  plea  of  a  previ-  the  redemption  of  certificates  of  debt, 

ous  tender  of  the  indebtedness  is  good  and  the  certificates  bind  the  debtor  for 

without  bringing  the  money  into  court,  the     payment     of     the    sum    therein 

Loughborough  v,  McNevin,  74  Cal.  350.  mentioned  and  the  interest  thereon,  the 

Xistako  in  Findings  and  Jndgmont —  pledge  is  bound  for  the  payment  of  the 

Amendment.  —  Where     an     action     is  interest  as  well  as  for  the  payment  of 

brought  to  foreclose  both  a  mortgage  the  principal,  and  a   foreclosure  may 

and  a  pledge  of  stock,  and  neither  the  be  ordered  on  default  In  the  payment 

conclusions  of  law,  the  order  for  judg-  of  any  instalment  of  interest.     Swasey 

ment,  nor  the  judgment  itself  makes  v.   North  Carolina  R.  Co.,  i  Hughes 

any  disposition  of  the  pledged  prop-  (U.  S.)  17. 

erty,  the  proper  practice  is  for  the  trial  2.  Plankinton  v,  Hildebrand,  89  Wis. 

court  to  grant  a  motion  for  a  new  trial.  309. 

It  has  no  jurisdiction  after  the  entry  8.  Zively    r.    Lampasas   First    Nat. 

of  a  judgment  foreclosing  the  mortgage  Bank,  (Tex.  Civ.  App.  1897)  39  S.  W. 

to  amend  the  findings  and  judgment  so  Rep.  219. 

as  to  provide  further  for  a  foreclosure  4.  Coffin  v,  Chicago  Northern  Pac. 

of  the  pledge.     But  if  the  answer  of  Constr.  Co.,  67  Barb.  (N.  Y.)  337. 

the  defendant  admits  that  the  pledge  EfBBCt  of  Provision  in  Contract  Anthorii- 

of  stock  was  made,  and  that  it  preceded  ing  8alo  in  Another  State.  —  The  courts 

the  mortgage,  the  appellate  court  may  of    New    York    have    jurisdiction    to 

decree  a  modification  of  the  judgment  decree  a  sale  of  pledged  property  if  the 

and   order  a  sale  of  the  pledge ;  and  plaintiff  resides  in  that  state  when  the 

such  order  may  direct  the  sale  of  the  action  is  brought,  although  the  princi- 

pledge  before  that  of  the   mortgaged  pal  defendant  is  a  corporation  formed 

property,  if  the  defendant  so  desires,  and  existing  under  the  laws  of  another 
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jiiriidiotion  Hot  OniUd  by  CountereUim.  —  The  setting  up  of  a  counter- 
claim by  the  defendant  does  not  oust  the  court  of  its  equitable 
jurisdiction  to  decree  a  foreclosure.* 

A  Suit  to  Forecloto  Is  Aboolutely  Vooonary  where  the  pledgor  is  absent 
or  cannot  be  found  and  notice  to  redeem  cannot  be  g^iven.* 

b.  When  Sale  Will  Not  Be  Decreed  —  Bank  Book  Held  u 
Pledgo.  —  The  court  will  not  decree  the  sale  of  a  bank  book  which 
has  been  pledged  to  secure  a  debt.* 

Vogotiablo  Papor.  —  Nor,  under  ordinary  circumstances,  will  a 
court  of  equity  decree  the  foreclosure  and  sale  of  negotiable 
paper  held  in  pledge.* 

c.  The  Pleadings  —  Debt  Duo  and  Vnpald  —  Valno  of  Proporty. — 
Where  the  complaint  alleges  that  the  pledge  was  given  to  secure 
the  payment  of  a  debt,  it  should  also  allege  that  the  debt  is  past 
due  and  unpaid.  An  omission  to  charge  the  value  of  the  prop- 
state;  and  the  pledgee*  s  right  to  a  fore-  pledged  to  secure  a  debt,  and  the 
closure  is  not  affected  by  a  provision  in  pledgor  died  without  making  payment, 
the  contract  authorizing  a  sale  of  the  On  a  bill  in  equity  to  foreclose  the 
pledge  at  public  auction  in  another  pledge,  it  was  held  that  the  court  would 
state.  Coffin  v,  Chicago  Northern  not  decree  a  sale  of  the  t>ank  book,  but 
Pac.  Constr.  Co.,  67  G^rb.  (N.  Y.)  unless  the  administrator  of  the  pledgor 
337.  within    a    time    fixed    tendered    the 

1.  Equitable  Jiirisdiotion  Hot  Ousted  by  amount  due  to  the  pledgee  with  inter* 
Counterolaim.  —  In  Morrissey  v.  Broo-  est  and  costs,  the  court  would  appoint 
mal,  37  Neb.  766,  the  petition  alleged  an  officer  to  receive  and  deposit  and 
the  execution  by  the  defendant  to  the  make  proper  disposition  thereof, 
plaintiff  of  a  note  and  the  delivery  of  4.  Donohoe  v.  Gamble.  38  Cal.  340; 
certain  collateral  security,  that  the  note  Cleghorn  r.  Minnesota  Title  Ins.,  etc., 
was  due  and  unpaid,  and  prayed  for  a  Co.,  57  Minn.  341;  Porter  v,  Frazer,  6 
foreclosure  of  the  pledge  and  the  sale  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  553. 
thereof.  The  answer  admitted  the  Sale  Deoreed  in  Exceptional  Ouee  — 
execution  of  the  note  and  the  delivery  NonresicUnce  of  Maker  of  Paper  Pledged, 
of  the  securities,  but  alleged  that  the  —  But  where  the  maker  of  a  note 
contract  as  written  was  not  as  agreed  pledged  as  collateral  resides  in  a  re- 
and  understood  by  the  parties,  and  mote  country  or  in  a  different  state, 
prayed  for  a  reformation  of  the  con-  and  is  not  shown  to  possess  any  prop- 
tract.  It  also  contained  an  allegation  erty  subject  to  seizure  and  sale  within 
that  the  defendant  had  been  damaged  the  jurisdiction  of  the  court,  the 
ten  thousand  dollars  by  the  wrongful  pledgee  may  resort  to  equity  to  obtain 
termination  of  the  contract  by  the  a  sale  of  the  pledge.  Donohoe  v.  Gam- 
plaintiff.     It  was   held  that  this  pro-    ble,  38  Cal.  340. 

ceeding  was  in  the  nature  of  a  suit  in  Insolvency     of    Pledgor,  —  A     note 

equity,  and   that  the  setting  up  of  a  pledged  as  collateral  had  several  years 

counterclaim  by  the  defendant  did  not  to  run  before  maturity;    the   pledgor 

oust  the  court  of  its  equitable  jurisdic-  was  insolvent;  and  the  pledgee  proved 

tion.  his  claim  in  insolvency  and  established 

2.  Indiana,  etc.,  R.  Co.  v,  McKer-  his  right  to  participate  in  the  benefits 
nan.  24  Ind.  62;  Bryson  z/.  Rayner,  25  of  the  assignment  in  case  the  pledge 
Md.  424;  Stearns  r.  Marsh,  4  Den.  (N.  was  not  sufficient  to  satisfy  the  debt. 
Y.)  227;  Garlick  v,  James,  12  Johns.  Under  these  circumstances  it  was  held 
(N.  Y.)  146;  Bates  v.  Wiles,  i  Handy  that  a  court  of  equity  had  power  to 
(Ohio)  536;  De  Lisle  v,  Priestman,  i  order  a  judicial  sale  of  the  pledge, 
Browne  (Pa  )  176.  otherwise  the  settlement  of  the  insolv- 

8.  Sale  of  Bank  Book  Hot  Beereed —  ent  estate  might  have  been  delayed  for 
Beoeiver.  ~  In  Boynton  v,  Payrow,  67  several  years.  Cleghorn  v,  Minnesota 
Me.    587,    a    bank    book    had    been    Title  Ins.,  etc.,  Co.,  57  Minn.  341. 
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erty  pledged  is  not  fatal,  although  the  better  practice  demands 
that  it  be  charged.* 

Interest  ftiid  Title  of  Pledgor.  —  In  a  suit  by  the  pledgee  to  foreclose 
his  lien  upon  pledged  stock,  the  complaint  need  not  allege  how 
the  pledgor  acquired  such  stock.* 

Joinder  of  Causes  of  Motion.  —  A  complaint  which  sets  forth  a  cause 
of  action  for  the  foreclosure  of  the  pledgee's  lien  and  also  asks 
for  an  accounting  to  determine  the  amount  for  which  the  lien 
may  be  enforced  is  not  bad  for  misjoinder  of  causes  of  action.* 

4.  Action  on  Pledged  Vote  —  a.  In  General.  —  Where  a  nego- 
tiable instrument  is  held  in  pledge,  the  pledgee,  upon  its  maturity, 
may  sue  thereon  even  though  the  debt  for  which  it  was  pledged 
is  not  yet  due.*    And  in  the  case  of  certain  nonnegotiable  securi- 

1.  Farmers',  etc.,  Nat.  Bank  v,  Rog-  lant  to  an  accounting  touching  matters 
ers,  15  Civ.  Pro.  Rep.  (N.  Y.  Super,  peculiarly  within  his  knowledge  and 
Ct.)  250.  arising  out  of  the  trust  reposed  in  him; 

2.  Plankinton  v,  Hildebrand,  89  Wis.  and  we  think  that  for  this  purpose  the 
209.  cause  of  action  is  stated  with  sufficient 

Third    Person    Claiming    Intaratt    in  particularity.      West    v,    Brewster,    i 

Pledge  Joined  at  Party.  —  In  an  action  Duer  (N.  Y.)  647;  Green  v.  Brooks,  81 

to  foreclose  a  pledge  an  allegation  in  Cal.  333;    Rippe  v,  Stogdill,  61  Wis. 

the  complaint    that    a    certain    party  38;    Colonial,     etc.,     Mortg.     Co.     v, 

other  than  the  plaintifif  has  or  claims  Hutchinson  Mortg.  Co.,  44  Fed.  Rep. 

to  have  some  interest  in  or  lien  upon  219.    And  the  character  of  the  com- 

the  pledged    property,  but  that  such  plaint  is  not  changed  by  the  averment 

lien,  if  any,  is  subordinate  to  the  plain-  that  before  the  commencement  of  the 

tiff*s  claim,  sufficiently  shows  that  such  action  an  investigation  had  shown  that 

third  person  is  a  proper  party  defend-  the  respondents  had  suffered  a  loss  of 

ant    to    the    action.      Planlunton    v.  '  upward  of  sixty-five  thousand    dol- 

Hilde brand,  89  Wis.  209.  lars.'  " 

8.  Aooonnting    Between   Pledgor   and  4.  Seeley  v,  Wickstrom,  49  Neb.  730. 

Pledgee  and  Foreoloinre  of  Pledge.  —  In  See  also  generally  article  Negotiable 

San  Pedro  Lumber  Co.  v.  Reynolds,  Instruments,  vol.  14,  pp.  435,  436. 

Ill  Cal.  588,  the  court  said:    *'  The  ProYlsion  Antiunriiing  Pledgee  to  8eU 

complaint  sets  forth  only  one  cause  of  Pledge.  —  A  provision  in  the  contract 

action,  which  is  for  the  enforcement  of  pledge  authorizing  the  pledgee  to 

and   foreclosure  of  a    lien;    and,    as  sell  the  notes  pledged  on  default  by  the 

necessary  to  the  determination  of  the  pledgor  does   not  prevent  him    from 

amount  for  which  the  lien  may  be  en-  suing  on  said  notes  instead  of  selling 

forced,  an  accounting.     For  those  pur-  them.     Holland  Trust  Co.  v.  Waddell, 

poses  the  averments  of  the  complaint  75  Hun  (N.  Y.)  104. 

are  sufficient.    They  show  that  the  ap-  Where  Several  Hotee  Are  Held  at  Col- 

pellant    was     the    trusted    a^ent    of  latwal  Seenrity  the  pledgee  may  enforce 

respondent,  acting  in  a  fiduciary  ca-  any  or  all  of  them  to  the  extent  of  his 

pacity,  and  having  for  a  long  period  of  claim,  although  any  one  of  them  niay 

time  the  entire  charge  and  control  of  be  collectible  and  sufficient  to  satisfy 

its  business  at  Los  Angeles;  and  that  the  debt.    Smith  v.  Hunter,  33  Ind. 

by  various  kinds  of  misconduct,  which  106. 

are  specially  described,  and  which  are  And  even  where  the  note  pledged 
averred  to  consist  of  a  large  number  of  was  obtained  from  the  maker  by  fraud 
items,  he  caused  losses  and  became  of  the  pledgor  the  pledgee  cannot  be 
liable  in  large  sums  of  money,  the  true  required  first  to  exhaust  other  col- 
amounts  of  which  cannot  be  ascer-  lateral  before  suing  on  said  note, 
tained  and  determined  without  an  ac-  Haas  v.  Bank  of  Commerce,  41  Neb. 
counting  by  appellant  of  the  adminis-  754. 

tration    of    his    trust.    *    *    *    The  Prindpal  Debt  Paid  Pending  Action  on 

purpose  of  the  action  was  to  call  appel-  Hote.  —  If  the  debt  is  paid  during  the 
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ties,  also,  such  as  notes  secured  by  a  mortgage,  the  proper  remedy 
of  the  pledgee  is  by  an  action  on  the  pledged  instrument  rather 
than  by  sale.* 

b.  Parties.  —  The  payee  of  a  note  does  not  entirely  lose  his 
right  to  proceed  against  the  maker  by  pledging  the  note,  and  the 
pledgee  may  authorize  him  to  sue  thereon;*  but  the  more  usual 
method  is  for  the  pledgee  to  sue  on  the  pledged  note  in  his  own 
name.' 

c.  The  Pleadings  —  ATomimitf  at  to  contrMt  of  Piodgo.  —  Where 
the  pledgee  sues  on  a  pledged  note  in  his  own  name  the  com- 
plaint need  not  contain  any  averments  as  to  the  contract  of 

pendency  of  an  action  upon  the  note  1230;  Hewitt  v.  Williams,  47  La.  Ann. 
which  was  given  as  security,  the  743.  See  also  generally  as  to  the  par- 
pledgee  may  continue  the  action  upon  ties  to  an  action  on  a  pledged  note  arti- 
the  note,  and  he  will  hold  the  proceeds  cle  Negotiable  Instruments,  vol.  14, 
as  trustee  for  the  pledgor.     Johnson  pp.  435,  436. 

City   First    Nat.    Bank    v,    Mann,   94  Recovery    by    Pledgee    in    Action    by 

Tenn.  17.  Pledgor,  —  In  Texas  it  has  been  held 

1.  Chaffee  v.  Whitfield,  40  La.  Ann.  that  where  the  pledgor  brings  an  action 
'631.  on  the  note  which  he  has  pledged  as 

Mortgage  Hotet.  —  In  California^  collateral,  and  makes  the  pledgee  a 
when  a  mortgage  and  the  note  secured  party  defendant  to  the  suit,  the  pledgee 
thereby  are  pledged  to  secure  the  pay-  is  entitled  to  a  judgment  against  the 
ment  of  a  debt,  and  the  contract  of  maker  of  the  note  for  the  amount 
pledge  authorizes  the  sale  of  the  thereof,  without  first  establishing  his 
pledged  property  on  default  by  the  claim  against  the  pledgor,  and  without 
pledgor,  the  pledgee  may  either  sell  joining  in  the  pledgor's  action  or  filing 
the  notes  or,  under  Civ.  Code,  §  3006,  a  cross-bill  and  having  the  maker  fur- 
giving  the  pledgee  of  any  evidence  of  ther  cited.  He  will  hold  the  proceeds 
debt  the  right  to  realize  on  it  only  by  of  the  note  in  trust  for  the  pledgor, 
collection,  he  may  realize  on  the  note  Williams  v.  Lumpkin,  74  Tex.  601. 
by  foreclosing  the  mortgage.  McAr-  8.  Turner  v,  Stroud,  37  Ark.  556; 
thur  V,  Magee,  114  Cal.  126.  Lafayette  Bank  v,  BrufT,  33  La.  Ann. 

And  such  action  by  the  pledgee  does  624;    Dolhonde's    Succession,   3i    La. 

not  constitute  a  conversion  or  a  divest-  Ann.   5;    Chaffe  v,   Du  Bose,   36  La. 

ing  of  the  pledgor's  title  in  the  mort-  Ann.  257;    Dix  r.  Tully,  14  La.  Ann. 

gage  securities.    Fernandez  v,  Tormey,  460;  Blouin  v.  Liquidators,  30  La.  Ann. 

121  Cal.  515.  714;    Bowman  v.  Wood,  15  Mass.  534; 

Contra.  —  But   in   New   York  it   has  Kavanaugh  v,  Brodball,  40  Neb.  875; 

been  held  that  where  a  bond  and  mort-  Van  Riper  r.  Baldwin,  19  Hun  (N.  Y.) 

gage  having  several  years  to  run  are  344. 

pledged  as    collateral    security   for  a  In  Louisiana  the  pledgee  can  sue  on 

debt  due  in  three  months,  the  doctrines  the   pledged    note  either  in   his  own 

peculiar  to   negotiable    paper  do  not  name  and  right  or  in  his  own  name  for 

apply,   and   the   pledgee   may  sue   in  the   use  of  the  pledgor.      Mechanics, 

equity  to  procure  a  sale  of  the  pledge,  etc.,  Ins.  Co.  v.  Lozano,  39  La.  Ann.  321. 

Porter  v,  Frazer,  6  Misc.   Rep.  (N.  Y.  And  where  the  note  is  drawn  to  the 

Supreme  Ct.)  553.  order  of  the  maker  and   indorsed   in 

Mortgage    Foreclosed    by    Pledgee. —  blank  the  pledgee   may  sue  thereon 

Where  a  mortgage  note  is  pledged  and  without  a  previous  indorsement  b^  the 

the  pledgee  forecloses  the  mortgage,  pledgor.     State  Bank  v,  Gaiennie,  21 

making  the  mortgagee  a  party  defend-  La.  Ann.  555. 

ant,  and  there  is  no  appeal  from  the  In  Xinnesota  a  pledgee  may  sue  in 

decree  of  the  court,  or  redemption,  the  his  own  name  on  a  promissory  note 

pledgor    loses    all   right  to  the   note,  payable  to  order,  although  it  is  not  in- 

Wells  V.  Wells,  53  Vt.  i.  dorsed  to  him.     White  v,  Phelps,    14 

2.  O' Kelly  v,  Ferguson,  49  La.  Ann.  Minn.  27. 
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pledge,  or  concerning  the  pledgee's  title  to  the  note.* 

ksunm  —  Tdlvre  to  ObMnre  Conditiono  Proeodont  —  Where  the  maker 
of  the  pledged  note  defends  on  the  ground  that  the  pledgee  has 
failed  to  fulfil  the  conditions  of  the  contract  of  pledge,  his  answer 
must  allege  facts  showing  such  failure  on  the  part  of  the  pledgee.* 

6.  Aifumpiit  —  When  stock  which  has  been  pledged  as  col- 
lateral  security  stands  in  the  name  of  the  pledgee,  he  is  entitled 
to  the  dividends  thereon,  and  if  the  pledgor  collects  such  dividends 
he  is  liable  to  the  pledgee  in  an  action  for  money  had  and 
received.*  And  assumpsit  may  be  maintained  by  a  party  who 
holds  in  pledge  warehouse  receipts  for  property,  against  a  con- 
signee of  the  property  who  has  sold  it.  In  such  case  the  facts 
that  the  consignee  was  ignorant  of  the  contract  of  pledge  and 
that  he  has  applied  the  proceeds  of  the  sale  to  another  indebted- 
ness of  the  pledgor  are  immaterial.'* 

6.  Aetion  on  the  Caie.  —  The  pledgee  may,  in  an  action  on  the 
case,  recover  to  the  extent  of  his  lien  against  a  vendee  who  has 
taken  the  property  with  notice  of  the  prior  contract  of  pledge.* 

1.  Mechanics,  etc.,  Ins.  Co.  v.  Lo-  Conshohocken  Worsted  Mills,  149  Pa. 
zano,  39  La.  Ann.  331.  St.  363. 

Unaaoawary    Allogatioiis.  —  But    the       4.  Taylor  v.  Turner,  87  111.  396. 
complaint  is  not  rendered  demurrable        6.  Carrington  v.  Ward,  71  N.  Y.  360. 

by  the  fact  that  it  does  unnecessarily  And  see  Hazard  v,  Fiske,  83  N.  Y.  287; 

set  forth  the  facts  in  relation  to  the  Lyons  r.  Rogers,  i  Brev.  (S.  Car.)  5. 
pledgee  of  the  note.     Hilton  v.  War-        8ot-off  Hot  Allowod.  —  In  an  action  by 

ing,  7  Wis.  492.  the  pledgee  against  a  vendee  who  has 

2.  Aetion  on  Pledge  Boforo  Sffnrt  to  taken  the  property  with  notice  of  the 
CoUoet  firom  Pledgor.  —  In  Barr  v,  Kane,  contract  of  pledge,  said  vendee  cannot 
32  Ind.  416,  it  was  held  that  where  a  set  off  a  claim  which  he  has  against  the 
negotiable  instrument  has  been  pledged  pledgor.  Carrington  v.  Ward,  71  N. 
upon  the  express  condition  that  it  shall  V.  360;  Nottebonm  v.  Mass,  3  Robt. 
not  be  sued  upon  until  the  creditor  has  (N.  Y.)  249. 

made  every  legal  effort  to  collect  his  Allogationi  in  tho  Oomplaint.  —  In  an 

debt  from  the  pledgor,  and  the  creditor  action  by  the  pledgee  against  a  third 

brings  suit  upon  the  note,  an  answer  party  who  has  purchased  the  pledge 

which  alleges  facts  showing  that  the  from  the  pledgor  with  notice  of  the 

pledgee  has  not  made  any  legal  efforts  contract  of  pledge,  a  complaint  is  suffi- 

to  collect  the  debt,  and  that  If  such  cient  if  it  alleges  that  the  pledgor  sold 

efforts  had  been  made  the  debt  might  the  goods  to  the  defendant,  who  agreed 

have  been  collected,  is  good.  to    pay    the    purchase  money  to  the 

8.  Gaty  v,  HoUiday,  8  Mo.  App.  118;  pledgee,  to  be  applied  to  the  debt  for 

Boyd  V,  Conshohocken  Worsted  Mills,  which  they  were  pledged;  that  the  de- 

149  Pa.  St.  363.  fendant  obtained  possession  of  part  of 

Aetion  Acainft  Oompany  Paving  Divl-  the  goods  by  getting  credit  from  the 

donds.  —  Tne  pledgee  may  also  main  pledgee,  and  t^at,  on  the  defendant's 

tain  an  action  against  the  company  default,  the  goods  were  sold  by  the 

which  has  wrongfully  paid  dividends  pledgee  at  auction.    And  in  such  a 

to  the  pledgor.    And  this  is  true  where  complaint  an  allegation  that  the  de- 

such    dividends    are    paid    after    the  fendant  was  indulged  for  over  a  year 

pledgor  has  paid  a  part  of  the  debt,  longer  than    his   original    agreement 

and  the  pledgee  surrenders  the  original  allowed  him  to  pay  for  and  receive  the 

note  and  takes  a  new  one,  provided  the  goods  is  a  sufficient  averment  that  a 

note  is  taken  as  a  part  renewal  of  the  reasonable  time  was  given  to  him  to 

old  one.    Wl^ether  or  not  tt  is  so  taken  comply  with  his  contract  before  the 

is  a  question  for  the  jury.    Boyd  v,  sale.     Habenicht  r.  Lissak,  77  Cal.  139. 
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Aftor  tho  Plodfor  Hu  Toadirtd  tlM  Amtut  «f  th«  Bobt  he  is  entitled  to 
the  possession  o(  the  pledge,  and  if  he  subsequently  obtains  pos» 
session  o(  the  property  in  a  peaceable  manner  he  is  not  liable  to 
the  pledgee  in  an  action  of  trespass.^ 

7.  Trover.  —  A  pledgee  may  have  an  action  at  law  for  damages 
against  a  pledgor  who  has  temporarily  obtained  possession  of  the 
pledged  property  for  a  special  purpose,  and  who  has  converted 
the  same,*  or,  under  some  circumstances,  against  a  third  person ;  • 
but  he  cannot  have  trover  against  an  innocent  vendee,  or  second 
pledgee,  where  the  pledgor,  being  in  possession,  has  sold  or 
repledged  the  property.* 

8.  Detinue.  —  It  has  been  held  that  the  pledgee  may  maintain 
detinue  for  the  pledge  against  any  one  who  does  not  show  a 
better  title  than  nis  own.* 

9.  EepleviiL  —  It  seems  that  the  pledgee  may  maintain  replevin 
against  a  warehouseman  with  whom  the  pledgor  has  stored  the 
property,  if  he  refuses  to  return  the  same;^  but  not  against  an 

Xoplodgt  —  Kodomptioa    bj   FInt  such    third    party    to    determine    the 

Plodfoo.  —  Where  property  is  pledged  Qwnership  of  the  property,  but  he  can- 

to  a  trust  company  as  collateral  secur-  not  have  two  satisfactions  of  his  claim, 

ity,  and  subsequently,  with  the  con-  and  if  he  elects  to  enforce  his  lien  he 

sent  of  the  managing  officer  of   the  thereby  waives  his  right  to  maintain 

company,  repledged  by  the  pledgor  to  trover.    Memphis  First  Nat.  Bank  v, 

a  third  party,  the  original  pledgee  may  Pettit,  9  Heisk.  (Tenn.)  447. 

redeem  the  property  from  the  second  Assumpsit  Agaiiist  Fladfor's  Adminis* 

pledgee,  and  hold  it  as  against  the  trator.  —  Where  a  married  woman,  by 

pledgor;  but  having  voluntanly  waived  a  writing  signed  jointly  with  her  hus- 

his  original  lien  he  cannot  reclaim  the  band,   has  pledged  certain  shares  of 

property  without  such  process  of  re-  stock  in  a  corporation  for  his  debt,  and 

demption.    Manhattan  Trust    Co.    v,  has  delivered  the  stock  certificate  to  the 

Sioux  City,  etc.,  R,  Co.,  65  Fed.  Rep.  pledgee,  but  the  pledgee  does  not  give 

559.  notice    to    the    corporation,    and    the 

1.  Taggart  v,  Packard,  39  Vt.  628.  pledgor  subsequently  sells  the  stock  to 

2.  Hutton  V,  Arnett,  51  111.  198;  a  ^^ /^  purchaser,  the  pledgee  can-^ 
Cooper  V.  Ray,  47  111.  53;  Hays  c^.  Rid-  not  maintain  assumpsit  against  the 
die,  I  Sandf.  (N.  V.)  348;  Prescott  v.  pledgor's  administrator  for  the  value 
Prescott,  41  Vt.  131.  of  the  stock,  on  the  giound  of  a  pledge 

It  Is  Ho  Doftaso  to  such  action  that  and  a  subsequent  conversion  by  the 
the  pledgee  has  wrongfullv  sold  other  pledgor.  Having  given  no  notice  to 
securities  which  he  held  for  the  same  the  corporation,  the  pledgee  never  ob- 
debt.  Hays  v.  Riddle,  i  Sandf.  (N.  Y.)  tained  a  legal  title  to  the  pledged 
348.  Nor  is  it  a  defense  that  the  debt  stock;  and,  moreover,  the  law  will  not 
to  secure  which  the  property  was  imply  a  promise  on  the  part  of  a  mar- 
pledged  is  barred  by  the  statute  of  ried  woman  under  such  circumstances, 
limitations.  Hudson  v.  Wilkinson,  61  Piatt  v.  Hawkins,  43  Conn.  143. 
Tex.  606.  4.  Babcock  v,  Lawsou,  5  Q.  B.  Div. 

8.  Sanders    v,    Davis,    13    B.   Mon.  384;  National  Exch.  Bank  v,  Qranite- 

(Ky.)  433.  ville  Mfg.  Co.,  79  Ga.  34.    See  also 

Xlootion  of  Somodifls.  —  Where  a  third  Lyons  v.  Rogers,  i  Brev.  (S.  Car.)  $. 
party    has    obtained     possession     of        6.  Noles  v,  Marable,  50  Ala.  366. 
pledged   property,  the   warehouse   re-        6.  Hanover  Nat.  Bank  t/.  American 

ceipts  for  such  property  being  in  the  Dock    etc.,  Co.,   14  N.  Y.  App.  Div» 

hands  of  the  pledgee,  the  lien  of  the  355,  in  which  case  it  was  held  that  in 

pledgee  is  superior  to  that  of  the  third  such  an  action  the  pledgee  is  entitled 

party,  and  the  pledgee  may  maintain  to  an  alternative  judgment  for  the  full 

trover  against  the  third  party  or  may  value  of  the  property,  irrespective  of 

enforce  his  lien  in  an  action  brought  by  the  amount  for  which  it  was  pledged. 
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innocent  bailee  who  has  delivered  the  property  to  a  subsequent 
purchaser  in  good  faith.  ^ 

10.  Aetion  Againit  Sheriff  for  WrongM  Seinire.  —  If  property  in 
the  possession  of  a  pledgee  is  wrongfully  seized  under  execution 
or  attachment  in  favor  of  a  third  party,  the  pledgee  may  main- 
tain an  action  against  the  sheriff  for  such  wrongful  seizure.* 

11.  MiaoeUanaous  Suits  in  Equity — a.  In  General.  —  A  pledgee 
who  has  lost  his  lien  by  voluntarily  surrendering  possession  of  the 
pledged  property  cannot  procure  a  return  of  the  pledge  at  law, 
but  must  resort  to  equity.^  And  a  pledgee  of  stock  who  has  an 
irrevocable  power  of  attorney  for  the  transfer  of  the  shares  to  his 
own  name  may  obtain  relief  in  equity  if  the  company  issuing  the 
shares  refuses  to  make  the  transfer.^ 

1.  People's  Bank  v,  Gayley,  93  Pa.  as  the  statute  directs,  and  the  posses- 

St.  518.  sion  of  the  pledgee  is  not  disturbed; 

t.  Treadwell  v,  Davis,  34  Cal.  601.  but  if  the  officer  takes  possession  of  the 

Titls  Asquirsd  After  Cemimmetnent  of  property  the  pledgee  may  have  the 
Aetisn.  —  But  in  an  action  by  the  statutory  remedy  to  protect  his  posses- 
pledgee  against  the  sheriff  to  recover  sion.  Osborn  v,  Koenigheim,  57  Tex. 
pledged  property  taken  under  an  exe-  91. 

cution  against  the  pledgor,  the  pledgee  S.  Coleman    v.  Shelton,  8    McCord 

cannot  set  up  a  title  acquired  after  the  Eq.  (S.  Car.)  136;    Mills  v,  Stewart,  5 

commencement  of  the  action.     Bam-  Humph.  (Tenn.)  308. 

hart  tL  Fulkerth,  73  Cal.  526.  Injuudin.  —  A  pledgee  cannot  arrest 

AUsfatioiis  of  Cmnplstnt.  —  It  seems  by  injunction  a  seizure  of  the  property 

that  a  pledge  of  personal  property  to  by  another  creditor  of    the    pledgor, 

secure  the  payment  of  a  valid  debt  Homer  v.  Dennis.  34  La.  Ann.  389* 

?:ives  the  pledgee,  as  against  a  wrong-  4.  Bserss  Ib  Init  for  Trassfiir  tf  IMk. 
ul  attachment,  sufficient  title  to  war-  —  In  Dayton  Nat.  Bank  v.  Merchants 
rant  his  recovery  under  a  general  alle-  Nat.  Bank,  37  Ohio  St.  308,  a  pledgee 
gation  of  ownership.  In  an  acuon  by  of  certain  shares  of  stock  in  a  bank 
a  pledgee  against  the  sheriff  for  the  brought  suit  in  equity  to  compel  a 
value  of  property  seized  under  a  transfer  of  the  shares  to  his  own  name 
wrongful  attachment,  it  was  held  that  on  the  books  of  the  bank.  The 
a  complaint  which  alleged  in  general  pledgor  having .  previously  been  de- 
terms  that  at  and  before  the  date  of  the  dared  a  bankrupt,  the  assignee  in 
seizure  the  plaintiff  was  the  owner  in  bankruptcy  was  made  a  party  by  con- 
possession,  and  entitled  to  the  posses-  sent,  and  filed  an  answer  and  cross- 
sion,  of  the  property  in  question  was  petition  praying  for  an  account  of  the 
sufficient.  The  court  said:  "  We  amount  due  the  pledgee,  and  a  sale  of 
understand  that  appellant  made  a  the  stock.  Concerning  the  decree 
prima  facie  case  of  ownership  as  proper  to  be  made  in  such  a  case  the 
against  appellees,  and  to  overturn  this  court  said:  "  In  such  posture  of  the 
it  devolved  upon  them  to  allege  and  case,  the  proper  decree  was,  as  this  is, 
prove  the  Atbxprima  facie  shown,  upon  that  the  amount  for  which  the  stock  is 
which  the  pledge  was  founded,  to  be  held  as  collateral  security  should  be 
fictitious,  or  that  for  some  other  reason  ascertained;  that  the  Dayton  National 
the  pledge  was  fraudulent  and  void."  Bank  should  pay  upon  such  indebted- 
Merchanu*  Nat.  EUink  v.  Barker,  8  ness  the  amount  of  dividends  received 
Tex.  Civ.  App.  332.  by  it  on  the  stock,  with  interest,  less 
Statutory  Aotion  to  Try  Bight  of  Prop-  the  amount  of  uxes  it  has  paid  on  such 
orty.  —  In  Texas^  the  mode  of  levying  shares;  that  the  stock  should  be  sold 
upon  and  selling  property  held  in  at  a  public  sale;  and  that  the  proceeds 
pledge,  and  to  the  possession  of  which  of  the  sale  should  be  applied  in  satis- 
the  pledgee  is  entitled,  being  regulated  faction  of  the  balance  due  the  pledgee, 
by  statute,  a  pledgee  cannot  avail  him-  and  costs  and  expenses,  and  if  a  sur* 
self  of  the  statutory  action  to  try  the  plus  remained  that  it  should  be  paid  to 
right  of  property,  if  the  levy  is  made  the  assignee.     But  the  decree  should 
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b.  Parties  —  The  Pledger  and  Hii  Asiignee.  —  The  pledgor  is  a 
necessary  party  to  a  suit  in  which  the  pledgee  asks  to  be  declared 
the  owner  of  certain  bonds  pledged  as  collateral  security,  even 
though  the  bonds  are  payable  to  bearer,  and  the  title  vests  by 
delivery,  since  he  has  a  right  of  redemption,  and  also  a  right  to 
any  surplus  which  may  remain  after  satisfaction  of  the  debt.* 
And  an  assignee  of  the  pledgor  may  also  be  a  necessary  party 
under  some  circumstances.* 

c.  The  Pleadings.  —  The  plaintiff  should  allege  facts  show- 
ing that  he  received  the  property  in  pursuance  of  a  valid  contract 
of  pledge.* 

not  direct,  as  this  does,  that  if  the  sued  the  administrator  in  equity.  The 
stock  sells  for  less  than  its  value  at  the  petition  alleged  that  an  indebtedness 
time  the  request  for  transfer  was  re-  had  existed  for  a  long  time  from  the 
fused,  and  the  proceeds  of  the  sale  are  pledgor  to  the  plaintifif,  and  that  it  was 
insufficient  to  satisfy  the  sum  due  the  the  custom  and  manner  of  business  be- 
pledgee,  and  costs  and  expenses,  then  tween  the  plaintiff  and  the  pledgor  for 
the  Dayton  National  Bank  shall  pay  the  pledgor  to  give  the  plaintiff  security 
the  pledgee  the  deficiency,  not  exceed-  from  time  to  time,  usually  in  the  form 
ing  the  difference  between  the  amount  of  notes  and  other  evidences  of  indebt- 
realized  from  such  sale  and  the  sum  edness;  that  the  custom  had  been  for 
the  stock  was  worth  at  the  time  of  such  the  plaintiff  to  permit  the  pledgor  from 
refusal.  In  such  equitable  action,  the  time  to  time  to  withdraw  from  pledge 
pledgee  can  only  look  to  the  stock  and  such  notes,  substituting  others  there- 
dividends  for  the  satisfaction  of  its  for;  that  it  had  formerly  been  the  cus- 
claims.  The  proposition  that  it  may  tom  to  indorse  such  notes  to  the  plain- 
go  further  in  such  action,  and  recover  tiff,  but  that  latterly,  for  fear  that  such 
damages,  in  any  amount,  as  for  a  con-  indorsements  might  impair  the  finan- 
version,  is  supported  by  no  just  prin-  cial  standing  of  the  pledgor,  it  had  be- 
ciple.*'  come  the  custom  to  deliver  such  notes 

1.  Newcombe  v.  Chicago,  etc.,  R.  as  security  without  indorsement;  that 
Co.,  (Supreme  Ct.)  8  N.  Y.  Supp.  366.  at    the    time    of  the  pledgor's  death 

2.  Assignee  of  Pledgor.  —  In  Mahr  v,  **  there  were  in  the  hands  of  this  plain- 
Norwich  Union  F.  Ins.  Soc.,  127  N.  Y.  tiff  in  pledge  as  collateral  security  upon 
452«  the  pledgee  of  an  insurance  policy  the  same  indebtedness  the  following 
brought  a  suit  in  equity  to  restrain  the  evidences  of  indebtedness/'  etc  The 
insurance  company  from  paying  the  petition  prayed  for  an  injunction  re- 
amount  of  the  policy  to  the  pledgor,  in  straining  the  defendant  from  inter- 
whose  name  the  policy  stood.  There  meddling  with  the  property  or  taking 
was  no  formal  assignment  of  the  policy  any  proceedings  in  relation  thereto; 
to  the  pledgee,  but  at  a  time  subse-  for  a  receiver  to  take  possession  of  and 
quent  to  the  contract  of  pledge  the  collect  the  notes  and  to  retain  the  pro- 
pledgor  made  an  absolute  assignment  ceeds  to  abide  the  final  order  of  toe 
of  the  policy  to  one  C.  It  was  held  court;  for  judgment  against  the  de- 
that  C.  was  a  necessary  party  to  the  fendants  for  the  amount  of  the  debt; 
suit,  and  that  the  court  could  not  ren-  for  a  decree  establishing  the  plaintiff's 
der  a  judgment  affecting  his  rights  lien;  and  that  the  proceeds  be  applied 
without  first  acquiring  jurisdiction  to  the  payment  of  the  plaintiff.  The 
over  him.  defendant  demurred  to  this  petition  on 

8.  Allegatioiis  as  to  Contraet  of  Pledge,  the  ground  that  it  did  not  allege  facts 

—  Sharmer  v,  Mcintosh,  43  Neb.  509.  showing  a  valid  contract  of  pledge. 

In  this  case  several  notes  and  other  But  it  was  held  that  while  the  aver- 

negotiable  instruments  were  pledged  to  ments  were  not  very  specific,  they  were 

secure  a  debt,  but  the  pledgor  having  sufficient  to  state  a  cause  of  action ;  and 

died  before  payment,  and  his  adminis-  no  motion  having  been  made  to  compel 

trator  having  denied  the  validity  of  the  the    plaintiff   to  make  the  averments 

pledge,  the  makers  of  the  notes  refused  more  specific,  the  demurrer  to  the  peti- 

to  pay  them,  and  the  pledgee  thereupon  tion  was  overruled. 
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n  Actions  to  Ehtobce  Fledook's  Rights  —  1.  In  General  — 

Sight  to  Bedeem.  —  On  payment  of  the  principal  debt,  the  pledgor 
has  a  right  to  the  return  of  the  pledge,  and  if  the  pledgee  refuses 
to  surrender  it  this  right  may  be  enforced  by  an  action  at  law,  or, 
in  some  cases,  by  a  suit  in  equity.* 

2.  Bill  in  Equity  —  ^.  When  Bill  Lies  —  OrdinarUy  Bemedy  a 
lAw.  —  In  ordinary  cases  the  pledgor  has  an  adeauate  remedy  at 
law  for  the  recovery  of  the  pledge,*  but  special  circumstances 
may  exist  which  warrant  a  resort  to  equity.' 

Joindor  of  Oansas  of  Action.  —  A  com-  that  in  case  the  debt  is  not  paid  at  ma- 
plaint  alleged  that  certain  bonds  had  turity  the  pledge  shall  belong  to  the 
been  pledged  to  secure  the  payment  of  pledgee.  Vickers  v.  Battershall,  84 
a  debt  owing  to  the  plaintiff;  that  the  Hun  (N.  Y.)  496;  Luckett  v.  Town- 
bonds  were  received  in  pledge  by  the  send,  3  Tex.  119. 
pledgee  for  value  in  good  faith  and  be-  2.  Doak  v.  State  Bank,  6  Ired.  L. 
fore  maturity;  that  thereafter  the  ex-  (N.  Car.)  300;  Durant  v.  Einstein,  5 
ecutors  of  a  certain  estate  served  notice  Robt.  (N.  Y.)  423;  Genet  v.  Howland, 
on  the  makers  of  such  bonds  that  they  45  Barb.  (N.  Y.)  560;  Flowers  v^ 
belonged  to  the  estate  and  had  been  Sproule,  2  A.  K.  Marsh.  (Ky.)  54; 
wrongfully  converted  by  the  pledgor;  Brown  v.  Runals,  14  Wis.  693;  Roland 
that  by  reason  of  this  notice  the  makers  v,  Lancaster  County  Nat.  Bank,  135 
of  the  bonds  refused  payment  thereon.  Pa.  St.  598. 

and  refused  to  recognize  the  title  of  the  Aetion  for  Breaoh  of  Collateral  Agreo- 

pledgees  to  said  bonds.     It  prayed  that  mont.  —  A.  pledged  his  stock  in  a  cor- 

the  plaintiff's  title  to  the  bonds  might  poration  as  collateral  for  a  loan  to  the 

be  adjudged,  that  the  makers  be  re-  corporation  on  its  bonds.     The  pledgee 

quired  to  register  the    bonds  in   the  agreed  that   the  bonds  held   by  him 

name  of  the  plaintiff,  that  the  executors  should  be  exhausted  before  recourse 

be  adjudged  to  have  no  right  or  title  was  had  to  the  stock,   but  he  subse- 

to  the  bonds  against  the  plaintiff,  and  quently  sold  the  stock  before  exhaust- 

for  an  Injunction  and    damages  with  ing  his  security  on  the  bonds.     A  large 

costs.      It    was    held    that    the    facts  part  of  the  loan  still  remained  unpaid, 

alleged  were  all  parts  of  one  continued  Under  these  circumstances  it  was  held 

transaction,  and  that  the  complaint  was  that  A.  could  not  resort  to  a  court  of 

not  bad  for  a  misjoinder  of  causes  of  equity  for  a  restoration  of  the  stuck,  or 

action.      Newcombe  v,  Chicago,  etc.,  the  right  to  vote  thereon,  since  the  debt 

R.  Co.,  (Supreme  Ct.)  8  N.  Y.  Supp.  for  which  it  was  pledged  had  not  been 

366.  satisfied.     His  proper  remedy  was  by 

1.  St.    John    V.   O'Connel,   7    Port,  an  action  at  law  for  the  breach  of  the 

(Ala.)  466;    Hunsaker  v.   Sturgis,   29  agreement  contained  in  the  contract  of 

Cal.  142.  pledge.    Hinckley  v,  Pfister,  83  Wis.  64. 

Paymont  of  Debt  Condition  Prooodont.  8.  Separate  Proyorty  of  Wifo.  —  Where 

—  But  the  pledgor  cannot  maintain  an  a  husband  who  is  a  lunatic  has,  while 
action  for  the  recovery  of  the  pledge  sane,  pawned  some  of  his  wife's  sepa- 
before  payment  of  the  debt  for  which  rate  property  to  pay  his  own  debts,  the 
it  is  pledged.  Hendrix  v,  Harman,  19  wife  is  entitled  to  equitable  relief,  and 
S.  Car.  483.  the  guardian  of  the  husband  is  bound 

Debt  Barred  by  Statute,  —  And  this  is  in  equity  to  redeem  the  property, 
so  even  though  the  pledgee's  right  to  Matter  of  Harrall,  31  N.  J.  Eq.  loi. 
recover  upon  the  principal  debt  is  Boprooiation  in  YiJno  of  rlodgo.  —  The 
barred  by  the  statute  of  limitations,  pledgee  is  liable  to  the  pledgor  for  a 
Tones  v.  Merchants*  Bank,  6  Robt.  (N.  depreciation  in  value  of  property 
V.)  162;  Roots  V,  Mason  City  Salt,  etc.,  pledged  after  a  tender  of  the  amount 
Co.,  27  W.  Va.  483;  Hudson  v,  Wilkin-  due  and  a  refusal  of  the  pledgee  to  de- 
son,  61  Tex.  606.  liver,  and  such  liability  may  be  en- 
Stipulation  Against   Bademption  Void,  forced  by  a  bill  in  equity  to  redeem. 

—  The  pledgor  may  redeem  the  pledge  Loughborough  v.  McNevin,  74  Cal.  250. 
on  payment  of  the  debt  although  the  Barred  by  Preyions  Aetion  at  law.  — 
contract  of  pledge  contains  a  provision  Although  in  certain  cases  a  court  of 

645  Volume  XVI. 


Afition8  to  SnfoTM  PLEDGES.  Plidgor*i  Bif  litk 

A  Bill  in  Equity  to  Bodoom  the  Plodgo  Is  Proper  where  the  pledgee  has 
assigned  the  same,*  where  the  pledgee  of  stock  which  has  been 
transferred  to  his  own  name  refuses  to  retransfer  it,*  or  where  the 
consideration  for  the  contract  of  pledge  has  failed  without  fault 
on  the  part  of  the  pledgor.* 

Whore  the  Pledgee  of  a  Promiuory  Bote  BeAuoi  to  Sue  Thereon  at  its 
maturity,  the  pledgor  may  file  a  bill  in  equity  to  have  the  note 
collected  and  credited  on  the  debt.* 

Bill  for  Aooonnting.  —  Circumstances  may  exist  which  will  entitle 
the  pledgor  to  an  accounting  in  equity,'  but  the  account  must 

equity  has  concurrent  jurisdiction  with  for  the  surrender  or  cancellation  of  the 

a  court  of  law,  the  pledgor,  after  hav-  bonds  without  tender  to  the  pledgee  of 

ing  prosecuted  an  action  at  law  against  the  amount  of  the  debt.     Hinckley  c^. 

the  administrator  of   the  pledgee  for  Pfister,  83  Wis.  64. 

iive  years,  will  not  then  be  allowed  to  Amonnt  BeooTorable.  —  While  a  suit 

discontinue  the  action  and  begin  a  suit  was  pending  for  the    redemption    of 

In  equity.    Angus  v,  Robinson,  63  Vt.  shares  of  stock   held  in   pledge,   the 

60,  pledgee  sold  the  shares  in  open  market 

Oases    Bemanded    for   Jorj   TriaL  —  for  a  sum  larger  than  the  amount  of 

Where  a  court  of   equity  determines  the  debt.     It  was  held  that  the  plaintiff 

that  the  plaintiff  has  no  ground  of  ac-  could  not  recover  the  excess  in  such  an 

cion  for  redemption  of  the  pledge,  and  action,  as  it  constituted  no  part  of  his 

in  ease  of  dismissal  of  the  complaint  cause  of  action.    Ambrose  v,  Evans, 

Che  plaintiff  would  be  without  a  rem-  66  Cal.  74. 

edy,  the  statute  of  limitations  being  a  8.  Hollingshead  v,  McKenzie,  8  Ga. 

bar  to  a  new  action,  nothing  remains  457. 

but  an  action  at  law  in  tort,  and  the  4.  Baker  v,  Burkett,  75  Miss.  89. 

court  may  order  the  cause  to  be  tried  Where  a  Bote  and  Mortgage  Are  Pledged 

by  a  jury  at  the   circuit.     Genet  v,  the  pledgor  may  proceed  either  by  suit 

Howland,  45  Barb.  (N.  Y.)  560.  at  law  on  the  note  or  by  foreclosure  of 

Bleetion  of  Bemedies.  —  Where  an  orig-  the  mortgage,  if  he  deems  it  for  his  in- 

inal  complaint  asks  for  the  proceeds  of  terest  to  have  the  note  or  mortgage  or 

converted  collaterals,  and  an  amended  both  enforced  earlier  than  the  pledgee 

complaint  asks  for  damages  for  their  sees  fit  to  enforce  them.    The  interest 

^conversion,  the  doctrine  of  election  of  of  the  pledgee  in  such  a  case  will  be 

remedies    does   not  apply.     Smith   v,  protected    by    the    court.      Wells    r. 

Savin,  69  Hun  (N.  Y.)  311,  30  Abb.  N.  Wells,  53  Vt.  i. 

Cas.  (N.  Y.)  193.  Pledge  of  Bights  nnder  Contraet  —  A 

1.  Nelson  v,  Owen,  113  Ala.  373;  pledgor  who  has  pledged  all  his  right 
Hasbrouck  r.  Vandervoort,  4  Sandf.  under  a  certain  contract  as  security  for 
(N.  Y.)  74;  Chapman  v.  Turner,  i  Call  a  debt  cannot  require  the  pledgee  to 
{Va.)  280.  And  see  Lewis  v.  Varnum,  sue  on  the  pledged  contract  before  the 
12  Abb.  Pr.  (N.  Y.  C.  PI.)  305.  maturity  of  the  principal  debt.     Rey- 

Deposit  in  Court.  —  Such  a  proceeding  nolds  v.  Louisville,  etc.,  R.  Co.,  143 

being  of  an  equitable  nature,  the  court  Ind.  579. 

can  order  the  pledge  to  be  deposited  in  6.  An  Aooonnting  May  Be  Had  where 

court,  subject  to  the  judgment,  on  pay-  the  pledgee  has  sold  pledged  notes  to  a 

ment  of  the  amount  due  bv  the  plain-  third  person  at  a  discount,  the  vendee 

tiff.      Colburn    v.   Riley,   (Colo.   App.  having  notice  of  the  contract  of  pledge. 

189S)  52  Pac.  Rep.  684.  Bos  well  v.  Thigpen,  75  Miss.  308. 

2.  Smith  V.  Anderson,  8  Tex.  Civ.  Pledge  to  Indemnify  a  Snrety. —  When 
App.  188.  property  is  pledged  to  save  the  pledgee 

Canoellation  of  Void  Bends.—  Where  from  loss  as  security  for  the  pledgor, 

bonds    of    a  corporation    pledged    to  with  an  agreement  that  it  shall  become 

secure  a  debt  of  the  corporation  are  the  property  of  the  former  if  he  shall 

void,  because  issued  contrary  to  law,  be  obliged  to  pay  the  debt  secured,  he 

neither   the  corporation   nor  a  stock-  may   be  compelled  to  account  to  the 

holder  thereof  can  maintain  an  action  pledgor.     He  becomes  a  trustee  of  the 
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be  something  more  than  one  item  on  one  side  and  a  number  of 
set-oflFs  on  the  other.* 

SpMiflo  P»rformuiM  may  be  had  to  enforce  the  return  of  pledged 
stocky  where  it  was  purchased  for  investment,  and  has  no  market 
value,  and  the  pledgor  cannot  purchase  other  shares  in  the 
market.* 

UBamthorimd  ConT«7aaoe  by  PtodgM  Set  Afide.  —  If  the  pledgee  of  a 
mortgage  accepts  a  conveyance  of  the  mortgaged  premises  from 
the  mortgagor  and  releases  the  mortgage,  the  pledgor  may  pro- 
ceed in  equity  to  set  aside  the  conveyance  and  release  and  to 
foreclose  the  mortgage.* 

Contribiition.  —  Where  an  agent  has  pledged  property  of  his 
principal  to  secure  his  own  debt,  and  the  pledgee  collects  from 
other  securities  more  than  enough  to  satisfy  the  debt,  the  proper 
remedy  is  a  bill  in  equity  for  contribution  between  all  the  parties.* 

•ubrogatioii.  —  If  a  pledgee  converts  securities  to  his  own  use, 
and  repledges  them  with  other  securities  to  one  who  takes  them 
in  good  faith,  the  owner  is  entitled  to  a  decree  directing  that  the 
other  securities  be  first  sold,  and  that  before  his  own  are  sold  he 
be  g^iven  reasonable  notice,  and  allowed  to  exercise  his  right  of 
subrogation  by  paying  the  debt.* 

6.  Essential  Averments  —  Tender  ef  Debt  —  A  bill  to  redeem 
pledged  property  should  allege  a  tender  of  the  principal  debt, 
with  interest.* 

Poeeeieien  of  Pledge.  —  A  bill  cannot  be  maintained  against  the 
administrator  of  the  pledgee  unless  it  is  averred  therein  that  the 
pledged  property  has  come  into  his  possession ;  ^  but  if  the  answer 

pledgor,  and  therefore  the  case  Is  not  York  Belting,  etc.,  Co.,  i66  Mass.  43. 

within  the  equity  of  the  statute  of  Hm-  6.  Myers  v.  Merchants'  Nat.  Bank, 

itations,  and  is  a  proper  one  for  an  ac-  27  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 

count  before  a  master,  although  the  266.    See  also  generally  article  Subro- 

claim  is  a  stale  one.      Kingsbury  v,  cation. 

Phelps,  Wright  (Ohio)  370.                     -  6.  Smith  v.  Anderson,  8  Tex.  Civ. 

If  tlM  Pltdgoir  OAn  to  Aooonnt  with  App.  188. 

the  pledgee,  and  pay  whatever  is  found  Pledge  to  Seevre  Several  Dehti.  —  If  a 

due  on  such  accounting,  and  the  offer  bill  to  redeem  property  which  has  been 

is  refused,  he  may  bring  his  complaint  pledged  as  security  for  several  liabili- 

for  accounting  and  redemption  at  the  ties  sets  forth  and  offers  to  pay  only  one 

same  time;  and  if  the  pledgee  has  sold  of  them,  it  may  be  amended  by  the 

the  goods,  he  may  have  a  decree  for  introduction    of    counts  alleging    the 

the  balance  due  him  from  the  proceeds,  readiness  of  the   plaintiff  to  pay  the 

Beatt7  v.  Sylvester,  3  Nev.  228.  other    liabilities.       Unless     it     is    so 

1.  Durant  v,  Einstein,  5  Robt.  (N.  amended  it  cannot  be  maintained. 
Y.)  423.  Bartlett  v.  Johnson.  9  Allen  (Mass.)  530. 

2.  Krouse  v.  Woodward,  iioCal.  638.        A  Oomplaint  Is  Good  if  It  AUeges  that 
In  Wisooniin  the  pledgor  of  securities,     the  plaintiff  has  pledged  certain  county 

having  paid  the  debt  secured  by  them,  orders  with  the  defendant  as  security 
may  compel  a  specific  delivery  of  them  for  a  running  account:  that  he  has 
to  himself,  and  he  mav  enjoin  the  offered  to  pay  his  account,  and  de- 
negotiation  of  the  securities  to  a  third  manded  a  return  of  the  articles  pledged, 
gsrson  by  the  pledgee  in  the  meantime,  but  that  the  defendant  refuses  to  ac- 
rown  V,  Runals,  14  Wis.  693.  count  or  redeliver  them.  Beatty  v, 
8.  Chester  v.  Hill,  66  Cal.  480.  Sylvester,  3  Nev.  228. 
4.  New  England  Trust  Co.  v.  New  7.  Angus  v.  Robinson,  62  Vt.  60. 
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admits  that  the  defendant  has  the  property  in  his  possession,  the 
judgment  need  not  contain  an  alternative  provision  for  a  recovery 
of  its  value.* 

Where  the  Pledge  Hu  Been  Traaiferred  by  the  Pledgee,  the  bill  need  not 
allege  that  the  transferee  had  notice  of  the  pledgor's  rights, 
unless  it  attempts  to  show  in  what  manner  or  on  what  considera- 
tion he  acquired  possession.* 

8.  Aetions  at  Law  —  a.  Forms  OF  Action  Available — Trerer. 
—  If  the  pledgee  refuses  to  return  the  property,  or  has  destroyed 
it,  or  wrongfully  allowed  it  to  pass  beyond  his  control,  the 
pledgor  may  recover  damages  for  its  conversion.'  But  trover 
does  not  lie  to  recover  a  surplus  in  the  hands  of  a  pledgee  who 
has  rightfully  sold  the  pledge.* 

The  Pledgee  May  Hare  %  Set-off  for  the  amount  of  the  original  debt 

1.  Colburn    v,    Riley,    (Colo.   App.  Wisconsin,  —  Hinckley  v.  Pfister,  83 

1808)  52  Pac.  Rep.  684.  Wis.  64. 

8.  Nelson  i/.  Owen,  113  Ala.  372.  By  Pledgor's  Adminiitrator.  —  If  the 

8.  Alabama,  —  St.  John  t/.  O'Connel,  pledgee,  after  receiving  possession  of 

7  Port.  (Ala.)  466.  the  pledge,  permits  the  pledgor  to  re- 

Arkansas.  —  Fitzgerald    v.    Blocher,  sume  possession  and  to  hold  the  pledge 

32  Ark.  742.  until  his  death,  he  cannot,  by  then  tak- 

California,  —  Gay  r.  Moss,   34  Cal.  ing  possession  of  the  property,  defeat 

125;    Lought>orough   v,   McNevin,   74  the  right  of  the  pledgor's  administrator 

Cal.  250;   Niles  v,  Edwards,   90  Cal.  to  maintain  an  action  against  him  for 

10.  the  conversion  of  the  pledge.    Thomp- 

Connecticut,  —  Bulkeley  v.  Welch,  31  son  v,  Dolliver,  132  Mass.  103. 

Conn.  339.  Subeequent   Aeqoieitioii    of    Title    by 

Indiana,  —  Elliott    v,  Armstrong,   2  Pledger.  —  Where     the     pledgee    has 

Blackf.  (Ind.)i98.  wrongfully  sold  the  pledge  the  pledgor 

Kentucky,  —  Flowers  if,  Sproule,  2  A.  is  not  estopped  to  maintain  an  action 

K.  Marsh.  (Ky.)  56.  against  him  for  conversion  by  the  fact 

Louisiana,  —  Grove  v,  Roberts,  6  La.  that  said  pledgor  has  subsequently  pur- 
Ann.  210.  chased  the  pledged  property  from  the 

Maryland,  —  Baltimore  Marine  Ins.  vendee  of    the  pledgee.      rlilgert   v, 

Co.  V,  Dalrymple,  25  Md.  269;  Dower  Levin,  72  Mo.  App.  48. 

V,  Cushwa,  27  Md.  354.  Sitoppelbj  Beradiiff  to  Aeoept  Prof- 

Massackusetts,  —  Thompson  v,  Dolli-  erty.  —  Where  the  pledgee  of  a  note 

ver,  132  Mass.  103;  Hunt  v,  Holton,  13  hands  it  to  the  malcer  to  be  delivered 

Pick.  (Mass.)  216.  to  the  pledgor,  and  the  maker  offers  so 

Missouri,  —  Hilgert  v.  Levin,  72  Mo.  to  deliver  it,  but  the  pledgor  refuses  to 

App.  48.  accept  it,  he  cannot  maintain  an  action 

New  Jersey,  —  Dimock     v,     U.     S.  against  the  pledgee  for  its  conversion. 

National  Bank,  55  N.  J.  L.  296.  Norman  v,  Rogers,  29  Ark.  365. 

New  York.  —  Wljtzxi  v.  Walker,  10  Against  Third  Party.  — The   pledgor 

Johns.  (N.  Y.)  471;    Van  Blarcom  v,  may  maintain  an  action  against  a  third 

Broadway  Bank,  37  N.  Y.  540;  Lewis  party  who  injures  the  pledge  while  it  is 

V.  Varnum,  12  Abb.  Pr.  (N.  Y.  C.  PI.)  in  the  possession  of  the  pledgee.    Wil- 

305;  Ogden  V,  Lathrop,  i  Sweeny  (N.  son  v,  Knapp,  70  N.  Y.  596. 

Y.)643;  Luckey  v,  Gannon,  37  How.  4.  Loomis  v.  Stave,  72  111.  623.    See 

Pr.  (N.  Y.  Super.  Cl)  134;  Hardy  v,  also  Cole  v,  Dalziel,  13  111.  App.  23. 

Jaudon,  i  Robt.  (N.  Y.)  261;  Lawrence  The  Pledf^  Is  Sstopped  to  maintain 

V,  Maxwell,  53  N.  Y.  19;  Hope  v.  Law-  trover  against  the  pledgee  for  selling 

rence,  i  Hun  (N.  Y.)  317.  without  notice  after  the  maturity  of  the 

Pennsylvania,  —  Thompson    v,    Pat-  debt  when  he  has  put  it  out  of  the 

rick,  4  Watts  (Pa.)  414.  power  of  the  pledgee  to  give  him  notice 

Tennessee,  —  Ball  v,  Stanley,  5  Yerg.  of  a  sale  of  the  pledge.     City  Bank  v, 

(Tenn.)  199.  Babcock,  Holmes  (U.  S.)  181. 
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in  an  action  against  him  for  the  conversion  of  the  pledge.* 

Assumpsit  for  Money  Bealised  by  Bide.  —  If  the  pledged  property  has 
been  unlawful!}'  sold  the  pledgor  may  sue  in  assumpsit.* 

Action  on  the  Case.  —  Or,  under  such  circumstances,  the  pledgor 
may  maintain  a  special  action  on  the  case  for  its  value.* 

Xeplevin  or  Betinne.  —  Or  if  the  pledgor  desires  a  return  of  the 
specific  article  which  was  pledged  he  may  have  replevin*  or 
detinue.* 

b.  Tender.  —  Before  bringing  an  action  at  law  to  recover  the 
pledge  or  its  value,  the  pledgor  must  tender  payment  of  the 
principal  debt ;  •  but  where  the  pledgee  has  voluntarily  put  it  out 

1.  Vanderslice  v.  Matthews,  79  Cal.  Oomptomise  with  Kaker  of  Pledged 
273;  Smith  t^.  Savin,  6g  Hun  (N.  Y.)  Hote.  —  Although  the  contract  of  pledge 
311,  30  Abb.  N.  Cas.  (N.  Y.)  192.  authorizes  the  pledgee  to  sell  a  pledged 

Oontra.  —  When  the  pledgee  has  lost  note  on  maturity  of  the  principal  debt, 

his  lien  by  a  wrongful  refusal  to  return  he  will  be  liable  to  the  pledgor  in  an 

the  property  pledged  on  tender  by  the  action  on  the  case  if  he  compromises 

pledgor,  he  cannot  claim  an  abatement  with  the  maker  of  the  note  for  a  sum 

of  damages  to  the  amount  of  the  debt  less  than  its  face  value;  but  he  may 

in  the  pledgor's  action  of  trover,  but  show  in  defense  that  it  was  an  accom- 

must  resort  to  a  separate  action  to  re-  modation   note.     Union  Trust  Co.  v, 

cover  the  money.     Ball  v,  Stanley,  5  Rigdon,  93  111.  458. 

Yerg.  (Tenn.)  199.  4.  Miles  v,  Walther,  3  Mo.  App.  96; 

Damages  —  Insolvency    of    Kaker    of  Dowler  t^.  Cushwa,  27  Md.  354. 

Pledged  Instnunent  —  In  an  action  by  Pledge  of  Chattel  Mortgage  —  Xeplevin 

the  pledgor  for  conversion  of  a  promis-  for  Mortgaged  Chattels. —  But  a  mort- 

sory   note  pledged    as  collateral,   the  gagee  under  a  chattel  mortgage  who 

pledgee  may  show  in  reduction  of  dam-  has  pledged  the  note  and  mortgage  by 

ages  that  the  maker  of  the  note  is  in-  indorsement  and  delivery  of  the  note 

solvent.     Grove  v,  Roberts,  6  La.  Ann.  cannot  maintain  replevin  to  recover  the 

210.  mortgaged  property  from  a  third  per- 

2.  Whiting  v,  M'Donald,  i  Root  son  who  has  obtained  possession 
(Conn.)  444;  Bulkeley  v,  Welch,  31  thereof.  Kavanaugh  v,  Brodball,  40 
G>nn.  339;    Belden  v.  Perkins,  78  111.  Neb.  875. 

449;   Fletcher  v.  Harmon,  78  Me.  465;  6.  Flowers    v,    Sproule,    2    A.     K. 

Dowler  v,  Cushwa,  27  Md.  354;   Wal-  Marsh.  (Ky.)  56;   Donald  v.  Suckling, 

lace  V.  Fin negan,  14  Mich.  170;  Upham  L.  R.  i  Q.  B.  585;    Halliday  v,  Hol- 

V,  Barbour,  65  Minn.  364;   Stearns  v,  gate,  L.  R.  3  Exch.  299. 

Marsh,  4  Den.  (N.  Y.)  227.  6.  Bradley    v.    Parks,    83    111.    169; 

Beeovpment.  —  In  an  action  for  money  Cumnock  r.  Savings  Inst.,  142  Mass. 

had  and  received  the  pledgee  may  re-  342;   Talty  v.  Freedman's  Sav.,  etc., 

coup  the  amount  of  the  principal  debt.  Co.,  93  U.  S.  321;  Donald  v.  Suckling, 

Stearns  v.  Marsh,  4  Den.  (N.  Y.)  227.  L.  R.  i  Q.  B.  585. 

And  one  who  has  purchased  the  prop-  Tender  on  Say  When  Debt  Matnres.  — 

erty  from  the  pledgee  has  the  same  Where  the  property  is  pledged  to  se- 

right  of  recoupment.    Belden  v.  Per-  cure  a  note  payable  on  a  fixed  day,  the 

kins,  78  111.  449.  pledgor's  tender  must  be  made  on  the 

8et-«£  —  In  an  action  of  assumpsit  date  of  maturitv.  Butts  v,  Burnett,  6 
the  pledgee  may  set  off  the  amount  of  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  302. 
the  principal  debt  against  the  pledgor's  Tender  Before  Aetion  Against  Innoeent 
claim,  and  he  need  not  surrender  the  Pnrehaser.  —  The  pledgor  cannot  main- 
pledge  as  a  condition  precedent  to  the  tain  replevin  against  the  pledgee  or 
allowance  of  the  set-off.  Wallace  v,  against  an  innocent  purchaser  from  the 
Finnegan,  14  Mich.  170.  pledgee  without  a  tender  of  the  princi- 

8.  Read  r.  Lambert,  10  Abb.  Pr.  N.  pal  debt.  Bradley  v.  Parks,  83  111. 
S.  (N.  Y.  City  Ct.)  428;  Union  Trust  169;  Talty  v,  Freedman's  Sav.,  etc., 
Co.  V,  Ri«lon,  93  111.  458;  Sharpe  v,  Co.,  93  U.  S.  321.  Nor  can  he  main- 
National  Bank,  87  Ala.  644;  Post  v.  uin  detinue  without  such  a  tender. 
Union  Nat.  Bank,  159  111.  421.  Donald  v.  Suckling,  L.  R.  i  Q.  B.  585. 
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of  his  power  to  return  the  property,  his  lien  is  discharged,  and 
such  tender  by  the  pledgor  is  rendered  unnecessary.* 

c.  Parties.  —  if  a  InutM  PltdgM  th«  Tnwt  Propertj  to  secure  his  own 
debt,  such  trustee,  and  not  the  cestui  que  trust,  is  the  proper  party 
to  bring  an  action  for  conversion  of  the  pledge.* 

Joint  Ownor.  —  Where  a  joint  owner  pledges  his  interest  in  a 
chattel  the  pledgee  becomes  a  joint  owner  with  the  other  tenant, 
and  replevin  cannot  be  maintained  against  such  pledgee  either 
by  the  pledgor  alone  or  by  the  pledgor  joined  with  his  co-owner.* 

And  »  BaUor  who  has  pledged  warehouse  receipts  for  property  in 
store  cannot  bring  replevin  against  the  bailee  either  in  his  own 
name  or  for  the  use  of  the  pledgee.* 

d.  The  Pleadings  —  Tondor.  —  In  trover  by  the  pledgor  the 
complaint  should  allege  a  tender  of  the  amount  of  the  principal 
debt  or  a  refusal  by  the  creditor  to  accept  payment.* 

VogUgonoo  U  Bnforoing  CoUatonO.  —  A  general  allegation  that  the 
pledgee  has  neglected  to  enforce  collateral  security  and  has  pre- 
vented the  pledgor  from  so  doing  is  not  sufficient  to  warrant  a 
judgment  in  the  pledgor's  favor.  Specific  facts  must  be  averred 
showing  negligence  on  the  part  of  the  pledgee.* 

Joindor  of  Ommo  of  Aetion.  —  A  cause  of  action  for  conversion  of  the 
pledge  cannot  be  joined  in  the  same  complaint  with  one  for 
breach  of  an  express  contract  to  return  it  upon  payment  of  the 
debt.^ 

A  Tondor  of  tho  Bobt  After  Iti  Xatnritj  tion  outside   of   the  contract  of   the 

extinguishes  the    pledgee's  lien,   and  pledge  he  must  first  paj  or  tender  the 

the  pledgor  may  recover  the  pledge  or  amount  of  the  debt  before    availing 

its  value  in  any  proper  form  of  action  himself  thereof, 

without  keeping  the   tender  good  or  8.  Frans  c.  Young,  24  Iowa  375. 

bringing  the  money  into  court.     Mitch-  4«  Selleck  v,  Macon  Compress,  etc, 

ell  V,  Roberts,  17  Fed.  Rep.  776.  Co.,  73  Miss.  1019. 

1.  £.  F.   Hallack  Lumber,  etc.,  Co.  6.  Cumnock   v.   Savings    Inst.,   142 
V.  Gray,  ig  Colo.  149;   Cox  v,  Albert,  Mass.  344. 

78  Ind.  241;  New  York,  etc.,  R.  Co.  v,  Vot  Xsiontial  in  Aetion  on  the  Caio.^ 
Da  vies,  38  Hun  (N.  Y.)  477:  Cortelyou  But  it  would  seem  that  in  an  action  on 
V,  Lansing,  2  Cai.  Cas.  (N.  Y.)  200:  a  case  for  conversion  of  the  pledge 
Dykers  v,  Allen,  7  Hill  (N.  Y.)  497;  these  allegations  are  not  essential. 
Wilson  v.  Little,  2  N.  Y.  443;  Lewis  v.  Thus  a  complaint  which  avers  that  the 
Graham,  4  Abb.  Pr.  (N.  Y.  C.  PI.)  106;  defendant  undertook  and  promised  the 
Sheridan  v,  Presas,  18  Misc.  Rep.  (N.  plaintiff  to  hold  the  stock  only  as  a 
Y.  Supreme  Ct.)  180;  Read  v,  Lambert  pledge,  but  that  in  violation  of  his 
10  Abb.  Pr.  N.  S.  (N.  Y.  City  Ct.)  428;  promise  he  sold  and  converted  it  to  his 
Bates  V.  Wiles,  i  Handy  (Ohio)  536;  own  use.  without  giving  the  plaintiff 
Luckett  V,  Townsend,  3  Tex.  119.  notice  of  the  sale,  and  asks  damages 
In  Case  of  Bepledgo.  —  If  the  pledgor  the  full  value  of  the  shares  alleged  to 
has  paid  his  debt  to  the  pledgee  he  have  been  converted,  has  been  held 
need  not  tender  payment  to  a  second  sufficient.  Sharpe  v.  National  Bank, 
pledgee  with  notice  as  a  condition  87  Ala.  644.  See  also  Read  v.  Lam- 
precedent  to  a  recovery  from  the  sec-  bert,  10  Abb.  Pr.  N.  S.  (N.  Y.  City  Ct.) 
ond  pledgee  of  the  value  of  the  pledge.  428. 

German   Sav.   Bank  v,   Renshaw,    78  6.  Thomas  v,  Davis,   15   Tex.   Civ. 

Md.  475.  App.  359. 

2.  Thompson  : .  Toland,  48  Cal.  99,  7.  Mi^oindor  of  Oanioi  of  Aetion.  —  In 
in  which  case  it  was  also  held  that  if  South  worth  Co.  v.  Lamb,  82  Mo.  242, 
the  cestui  que  trust  had  a  cause  of  ac-  a  purchaser  from  the  pledgor  sued  the 
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Jndgmont  Adrad  X«it  B«  OoBfUUnt  with  AUtgmtiMi,  —  A  pledgor  cannot 
recover  fo;*  an  illegal  conversion  under  a  complaint  which  asks 
only  for  equitable  relief,  and  does  not  allege  any  tortious  con- 
duct on  the  part  of  the  pledgee.* 

lU  AoTiovs  TO  SnoBOB  Bights  of  Thibb  Pbbbovs  —  in  omi- 

eraL  —  Third  persons  who  claim  a  lien  upon  property  which  has 
been  pledged  are  sometimes  permitted  to  enforce  their  rights  by 
an  action  against  the  parties  to  the  contract.* 

AaiifnM  of  tho  Bif hto  of  tho  Partioo.  —  Thus  an  assignee  of  the  rights 
of  either  the  pledgee  '  or  the  pledgor  has  the  same  remedies  for 

?ledgee  for  conversion  of  the  pledge,  the  complaint  asked  only  for  equitable 

he  court  said:    '*  The  petition  evi-  relief,  a  judgment  based  on  a  tortious 

dently  undertook  to  state  two  different  transfer  of   the  pledge  could   not  be 

causes  of  action.    One  upon  the  theory  rendered. 

that  when  the  county  bonds  and  war-  2.  If  a  Third  Ponom  dalaw  a  lion  on 
rants  were  delivered  to  Lamb  as  col-  the  pledged  property,  and  the  pledgee, 
lateral  for  the  payment  of  the  five  as  a  defense,  sets  up  a  claim  of  owner- 
thousand  dollar  note  he  entered  into  a  ship,  he  cannot,  in  the  same  suit  and 
written  contract  to  return  the  same  after  changing  his  pleadings,  abandon 
when  the  note  should  be  paid;  that  the  his  claim  of  ownership  and  assert  in 
collaterals  had  thereafter  been  sold  argument  a  lien  and  privilege  arising 
and  assigned  to  the  plaintiff;  and  that  out  of  the  contract  of  pledge.  Cohen 
Lamb  was  bound  under  this  written  v»  Haynes,  41  La.  Ann.  545. 
contract  to  return  them.  The  other  Flodgor's  Debt  Paid  hj  Third  Party.  — 
theory  was  that  plaintiff  was  the  owner  A  creditor  having  obtained  possession 
who  demanded  the  delivery  of  the  col-  of  the  property  of  an  insolvent  debtor 
laterals,  and  that  the  defendant  refused  held  in  pledge  by  another  creditor,  by 
and  converted  them  to  his  own  use.  paying  the  debt  due  the  latter,  cannot 
This  is  evidently  a  misjoinder  of  sue  to  recover  the  money  paid  by  him 
causes  of  action.  It  is  uniting  in  the  without  offering  to  restore  the  pledged 
same  petition  an  action  ex  delicto  with  property.  Byrne  v,  Hibernian  Nat. 
an  action  ex  contractu^  which  is  not  per-  bank,  31  La.  Ann.  81. 
mitted  by  the  statutes.  Rev.  Sut.  Plodgod  VotM  Impouadod  in  Bqnitj.  ^ 
i879t  §  3513;  Jamison  v,  Copher,  35  Where  notes  held  as  collateral  are  im- 
Mo.  483;  Ederhn  v.  Judge,  36  Mo.  351.  pounded  in  a  suit  in  equity  brought  by 
This  might  have  been  ta!ken  advantage  a  third  person  to  recover  the  property 
of  by  demurrer."  under  a  claim  of  ownership,  the 
1.  Xudgmoat  InooniistOBt  with  Com^  pledgee  is  still  entitled  to  control  the 
jlaiat.  —  In  Lewis  v,  Mott,  36  N.  Y.  pledge  se  far  as  is  necessary  to  bring 
395,  the  complaint  alleged  an  assign-  an  action  at  law  thereon  and  to  have 
ment  of  certain  notes  as  collateral  se-  the  proceeds  paid  into  court.  Gregory 
curity;  that  some  of  the  sums  secured  v.  Pike,  67  Fed.  Rep.  837. 
by  the  collateral  had  subsequently  been  8.  Thompson  v.  Patrick,  4  Watts 
received  by  the  pledgee;  that  on  a  cer-  (Pa.)  414. 

Uin  date  the  pledgor  offered  to  pay  the  Where  A.  Is  Seoondarily  liable  on  a 

amount  due  on  the  debts,  and  at  the  Debt,  and  has  taken  collateral  to  secure 

same  time  demanded  the  pledge  from  himself  from  the  principal  debtor,  and 

the  pledgee.    Judgment  was  demanded  such  collateral  has  been  sold  by  order 

for  an  accounting,  and,  upon  payment  of  court,  and  the  proceeds  are  in  the 

of  whatever  balance  might  be  found  hands  of  a  receiver,  the  court  will  order 

due  on  the  notes,  a  return  of  the  un-  the  proceeds  to  be  paid  directly  to  the 

paid  securities;    or  for  a  sale  of  the  principal    creditor.     A.    cannot    have 

securities;  or  for  a  sale  of  the  securities  the  proceeds  until  he  has  discharged 

and  the  return  of  any  residue  of  their  the  debt.     Whittaker  v.  Am  well  Nat. 

proceeds   which    might    remain    after  Bank,  52  N.  J.  Eq.  400. 

payment  of  the  notes;    and  for  further  Where  a  Pledger  floUi  His  Bights  in 

and  other  relief  in  the  discretion  of  the  the  pledge,  the  vendee  may  maintain 

court.     It  was  held,  however,  that  as  trover  against  the  pledgee  after  tender 
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the  enforcement  of  the  pledge  as  were  possessed  by  his  assignor.^ 
Ownor  of  Proportj  Wrongftdlj  Plodgod  bj  Agent.  —  Where  an  agent  or 
factor  has  wrongfully  pledged  property  belonging  to  another,  the 
owner  may  maintain  trover  against  the  pledgee  without  deducting 
the  amount  of  the  debt  which  the  pledge  was  given  to  secure;  * 
or  if  in  such  a  case  the  pledgee  has  sold  the  property  the  owner 
may  waive  the  tort  and  sue  for  money  had  and  received.* 

of  the  debt  and  a  refusal  to  return  the  47  N.  Y.  Super.  Ct.  409;    Gallaher  v. 

property.     Southworth  Co.  v.  Lamb,  Cohen,  i  Browne  (Pa.)  43;    M'Comble 

82  Mo.  242.  V,  Da  vies,  7  East  5;  Fletcher  v.  Heath, 

1.  Indonoo  of  VogotUblo  Paper.  —  The  i  M^.  &  R.  335;  Daubigny  v,  Duval,  5 
payee  of  a  negotiable  note  who  has  T.  R.  604.  See  also  Lamb  v,  Atten- 
pledged  it  to  secure  a  debt  can  still  borough,  i  B.  &  S.  831,  loi  E.  C.  L. 
negotiate  it  to  a  third  person,  and  this  831:  Sheppard  v.  Union  Bank,  7  H.  & 
third  person  may  maintain  an  action  N.  661. 

in  his  own  name  as  indorsee.    If  the  Property  of  Wife  Pledged  bj  HvibMid. 

lien  of  the  pledgee  is  satisfied  before  —  Where  one  pledges  a  note  which  be- 

judgment,  and  the  pledgee  makes  no  longs  to  his  wife,  to  secure  his  own 

objection,  the  pledgor  cannot  plead  the  debt,   and    the    pledgee  converts  the 

pledgee's  rights  as  a  defense  to  the  ac-  note,  the  wife  may  maintain  a  bill  in 

tion.     Fisher  v,  Bradford,  7  Me.  28.  equity  against  the  maker  of  the  note 

Suit  in  ITameof  Asii^ee.  —  Where  the  and  the  pledgee,  to  hold  the  latter  lia- 

pledgor  assigns  his  right  to  redeem  the  ble  for  the  amount  thereof,  and  if  the 

pledge  to  a  third  party  in  trust  to  col-  note  is  her  own  separate  property  her 

feet  the  pledge  for   the  pledgor,    the  husband  need  not  be  made  a  party  to 

assignee   may  bring  suit  in  his  own  the    suit.     Clark    v,    Cullom,    (Teno. 

name,  and  need  not  join  the  pledgor  as  1897)  44  S.  W.  Rep.  204. 

a  party  plaintiff.     Lewis  r.  Graham,  4  Excess  of  Authority  Conferred  on  HuS" 

Abb.  Pr.  (N.  Y.  C.  PI.)  106.  band,  —  If  Si    wife   loans  a   note  and 

Bigbt  to  Delivery  of  Pledge.  —  A  mortgage  to  her  husband,  to  be  pledged 
pledgor  having  assigned  his  rights  in  by  him  to  secure  his  debt  for  a  certain 
the  pledge,  the  pledgee  cannot  refuse  sum,  a  pledge  to  secure  a  greater 
to  deliver  the  pledge  to  such  assignee  amount  or  for  another  purpose  is  in- 
after  a  sufficient  tender  of  the  debt,  on  valid,  and  she  may  recover  in  equity 
the  ground  that  it  has  been  attached  from  the  pledgee  any  amount  which 
by  a  third  party,  with  whom  the  as-  he  has  collected  on  the  note  and  mort- 
signee  has  no  privity.  Loughborough  gage  above  the  amount  for  which  she 
V.  McNevin,  74  Cal.  250.  authorized  them  to  be  pledged.    Farn- 

2.  Jones  v.  Farley,  6  Me.  226;  Henry  ham  v.  Fox,  62  N.  H.  673. 

V.  &farvin,  3  E.  D.  Smith  (N.  Y.)  71;        8.  Henry  v,  Marvin,  3  E.  D.  Smith 
Farwell  v.  Importers',  etc.,  Nat.  Bank,    (N.  Y.)  71. 
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POINTING  FIREARMS. 

By  tlM  ttotutM  of  8«T«na  ttotM  it  is  made  a  criminal  offense  inten- 
tionally to  point  a  firearm  at  another  person  either  with  malice 
or  in  sport.* 

Tlio  Indietmtnt.  —  The  crime  being  entirely  statutory  the  indict- 
ment should  follow  the  form  of  the  statute ;  •  and  it  is  not  neces- 
sary to  allege  that  the  act  was  done  with  malice,  nor  that  the 
weapon  was  loaded.* 

1.  Alabama.  — Acts  1888-89,  P-  ^7*  rable;  but  if  it  is  not  demurred  to  the 
Georgia,  —  Penal  Code,  %  343.  defect  is  waived.  Sturgeon  v.  Com., 
Indiana,  —  Acts  1883,  p.  107  (Elliott's    (Ky.  1806)  37  S.  W.  Rep.  679. 

Supp.,  §  343).  In  Xiiiiftippi  the  code  prescribes  a 

Oklahoma,  —  Laws  of  1893,  §  504.  certain  punishment  for  a  person  who 

And  see  Davenport  v.  State,  ii3  Ala.  "  having  or  carrying  a  deadly  weapon 

49;   Sutton  V,  Bonnett,  114  Ind.  243;  shall    exhibit    the    same    in    a    rude, 

Lange  v.  State,  95  Ind.  114;   Skinner  angry,  or  threatening  manner."    An 

V,  State,  98  Ga.  137.  indictment  under  this  statute  alleged 

2.  So  held  in  People  v.  Chappell,  27  concerning  the  defendant,  that  having 
Mich.  486,  which  was  an  indictment  a  pistol  he  did  then  and  there  "  exhibit 
under  a  statute  designed  to  prevent  the  the  same  in  a  rude,  angry,  or  threaten- 
careless  use  of  firearms.  Since  this  '  ing,  in  the  presence  of  three  or  more 
statute  applied  only  to  the  careless  use  persons.'*  It  was  held  that  the  omission 
of  firearms,  without  malice,  it  was  of  the  word  "  manner  '*  was  a  mere 
held  that  a  conviction  could  not  be  had  formal  defect,  and  the  indictment  might 
where  the  evidence  clearly  showed  be  amended  under  the  statute.  And  it 
malice  on  the  part  of  the  defendant,  was  also  unnecessary  to  charge  in  the 
and  that  in  such  a  case  the  court  must  indictment  that  the  defendant  was 
direct  a  nolle  prosequi  to  be  entered.  carrying  a  weapon.     Gamblin  v.  State, 

Drawing  Dangtroni  Weapon.  —  In  Jn^  45  Miss.  658. 

diana  it  has  been  held  unnecessary  in  8.  Graham  v.  State,  8  Ind.  App.  497; 

an  indictment  for  drawing  a  dangerous  Gamblin  v.  State,  45  Miss.  658. 

weapon  under  3  Rev.  Stat.  1876,  p.  459,  In  Graham  v.  State,  8  Ind.  App.  497, 

to  negative  the  exception  contained  in  the  court  said:  ''Appellant  asserts  that 

the  proviso  to  said  act.    State  v.  Mad-  the  indictment  fails  to  charge  a  public 

dox,  74  Ind.  105.  offense,  because  there  is  no  allegation  to 

In  Kmitneky,  under  the  statutes   of  show  whether  the  pointing  was  done 

1894,  %  1308,  drawing  a  deadly  weapon,  with  or  without  malice,  and  that  there                             . 

and  pointing  such  weapon  at  another.  Is  no  allegation  to  show  whether  the                    <>.X^^ 

are  distinct  offenses,  and  an  indictment  revolver  was  loaded  or  empty.    This 

which  alleges  that  the  accused  drew  contention  cannot  prevail.    To  consti- 

and  pointed  a  pistol  at  another  charges  tute  an  offense,  the  pointing  must  be 

two  different  offenses,  and  is  demur-  purposely  done.  The  statute  recognizes 

658  Volume  XVI. 


OmTiettoB  POINTING  FIREARMS. 


GpiiTiatioa  of  Imut  OfltoM.  —  There  may  be  a  conviction  of  this 
minor  offense  under  an  indictment  charging  assault  with  intent 
to  murder  by  pointing  and  discharging  a  pistol  at  another  person.^ 

two  classes  of  persons  who  may  com-  law  the  wilful  pointing  of  a  firearm  at 

mit  the  offense  —  those  who  are  actu-  another.    The  motive  that  actuates  the 

ated  by  malice  and    those    who    are  person,  or  the  kind  of  firearm,  whether 

actuated  by  foolish  and  mischievous  loaded  or  empty,  are  but  incidental 

motives.     It  also  recognizes  two  kinds  matters.    The  indictment   charges   a 

of    firearms    that  may  be   pointed^  wilful   pointing  of  a  firearm    at   an* 

those  that  are  loaded  and  those  that  are  other.    These  facts  constitute  a  public 

empty.     The  evident  purpose  of  the  offense." 

statute  is  to  bring  under  the  ban  of  the  1.  Jenkins  v.  State,  92  Ga.  470. 
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POINT  RESERVED. 

See  article  CERTIFIED  CASES,  vol.  3,  p.  918. 


POINTS. 

Sec  article  BRIEFS^  vol.  3,  p.  710. 


POLICY. 

See  article  INSURANCE,  vol.  11,  p.  375. 


POLLING  JURY. 

See  article  VERDICT. 


POLYGAMY. 

CROSS-REFERENCE. 

See  in  general  article  BIGAMY,  vol.  3,  p.  32a. 

Ib  mi  ladietmMit  vadMr  tlM  Aet  of  Cmifriit,  March  2,  1 882,  prohibiting 
polygamy  in  the  territories,  it  is  not  necessary  to  aver  that  the 
defendant  is  a  male  person,^  nor  that  either  marriage  was  followed 
by  cohabitation.* 

1.  U.  S.  V,  Eldredge,  5  Utah  161 ;  U.  but  once,  except  that  when  it  is  contin- 

S.  V,  Cannon,  4  Utah  122.  ued  after  the  nrst  indictment  there  may 

S.  U.  S.  V,  Tenney,  (Arizona  1886)  11  be  a  stbsequent  prosecution  although 

Pac.  Rep.  472.  the  unlawful   cohabitation  may  have 

Vttdtr  tht  Aet  of  Ooagrwi  Frohibitiiif  continued  from  a  time  previous  to  the 

Polygaayin  the  territories,  a  complaint  first  indictment.     U.  S.  v.  Eldredge,  5 

before  a  commission  of  the  Supreme  Utah  161. 

Court  of  Utah  charging  a  person  on  in-  The  offense  created  by  the  act  of  con- 
formation and  belief  with  unlawfully  gress  prohibiting  polygamy  is  neces- 
cohabiting  with  more  than  one  woman  sarily  a  continuous  offense.  It  cannot 
as  his  wife,  is  sufficient  to  justify  his  be  divided  into  distinct  parts,  and  in- 
arrest  for  preliminary  examination;  dictments  found  for  each  part;  nor 
and  in  such  a  case  the  commission  has  can  the  court  inflict  punishment  for 
authority  to  take  bail.  Where  the  each  part  separately.  If  this  is  at- 
offense  has  been  committed  by  one  man  tempted,  the  defendant  can  be  released 
with  the  same  woman  continuously  and  on  habeas  corpus.  In  re  Snow,  120  U. 
uninterruptedly,  he  can  be  prosecuted  S.  274. 
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By  Archibald  C.  Boyd. 
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IV.  Pbooebttbb  A0AIH8T  KnrBBBB  of  Patobb,  66i. 

1.  Form  of  Remedy y  661. 

2.  Who  May  Institute  Proceedings,  661. 

3.  Notice,  662. 

4.  Demand,  662. 

5.  Petition  or  Complaint,  662. 

0.  Order  to  Support,  662. 

a.  Requisites  of  Order,  662. 

b.  Security  for  Performance  of  Order ^  663. 

c.  Modification  of  Order,  663. 

7.  Costs,  663. 

8.  Appeal,  663. 

y.   TlOLATIOV  OF  POOB  IiAWfl^  664. 

1.  Form  of  Remedy,  664. 

2.  ^^  May  Maintain  Action,  664. 

3.  Pleading,  664. 

a.  Declaration  or  Complaint,  664. 
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6.  Warrant  of  Removal^  669. 

7.  Place  of  Removal^  669. 

8.  Appeal^  670. 

a.  Appellate  jurisdiction^  670. 

b.  Manner  of  Taking  Appeal^  67a 
r.    Time  of  Taking  Appeal^  670. 

d.  Record  on  Appeal^  671. 

e.  Manner  of  Raising  Issues  on  Appeal^  671. 
/.  Hearing  and  Determination  of  Appeal^  671, 

9.  Ci?^/x,  672. 

CROSS-REFERENCE. 
As  to  Poor  Debtors  see  article  POOR  PERSONS,  post,  p.  673. 

L  DsrariTlov  ahd  TBBMi]roLO0T.  —  The  terms  **poor/*  "poor 
person,"  "indigent  person,"  "person  in  distress,"  "person  unable 
to  support  himself,"  "pauper,"  etc.,  in  statutes  providing  for  the 
relief  of  such  persons,  are  used,  as  a  general  rule,  to  describe  that 
class  of  persons  who  are  so  destitute  and  helpless  as  to  be  depend- 
ent for  their  support  upon  public  charity.* 

Soaionablo  Conitrnetion  OiTon.  —  But  to  all  the  terms  a  reasonable 
construction  is  given.*  Thus  the  tenn  "pauper,"  as  used  in  such 
statutes,  does  not  necessarily  imply  a  person  who  has  actually 

1,  Arkansas. — Lee  County  v.  Lackie,  support."     Lee  County  v,  Lackie,  30 

30  Ark.  764.  Ark.  764. 

Connecticut,  —  Stewart  v.  Sherman,  4  A  *'  poor  *'  person  is  one  who  has  ex- 
Conn.  553,  5  Conn.  244;  Peters  v,  hausted  all  means  of  support,  and  is  in 
Litchfield,  34  Conn.    264.  a  condition  to  require  public  aid  for  the 

Illinois,  —  Bristol  v.  Fox,  159  111.  500.  supply  of  his  necessities.     Beardsley  v, 

Indiana,  —  Warren    County    v,   Os-  Bridgeport,  53  Conn.  489. 
bourn,  4  Ind.  App.  590.  2.  Wallingford    v,    Southington,    16 

Kansas,  —  State  v,  Osawkee  Tp.,  14  Conn.  431,  wherein  it  was  said :  "The 

Kan.  418.  law  must  have  a  reasonable  construc- 

Massachusetts, — Hutchings  v.  Thomp-  tion.    The  overseers  of  the  poor  are 

son,  10  Cush.  (Mass.)  238;  Wilson  v,  bound   to  conduct  fairly;    and  while 

Brooks,  14  Pick.  (Mass.)  341.  they  have  no  power  to  subject  towns  to 

Vermont,  —  Ludlow  v,  Weathersfield,  the  expense  of  supporting  persons  who 

18  Vt.  39;  Chelsea  v,  Brookfield,  27  Vt.  have  the  means  of  doing  it  themselves, 

587.  they  are  not  precluded  by  any  techni- 

Wisconsin,  —  MonroeCounty  z/.  Jack-  cal  rules  from  assisting  those  who  are 

son  County,  72  Wis.  440;  Saukvifle  v,  actually  poor  and  needy  and  have  no 

Grafton,  68  Wis.  192;  Holland  v,  Bel-  such   means.**      See  also  Goodale  v. 

gium,  66  Wis.   557;  Rhine  v,  Sheboy-  Lawrence,  88  N.  Y.  513,  where  it  was 

gan,  82  Wis.  352.  said:  *'  There  can  be  no  doubt  that  an 

Other  Deflnitions.  —  A  *'  pauper  *'  is  a  insane  wife,  absent  from  her  home  and 

person  *'  receiving  aid  and  assistance  in  pressing  need  of  both  food  and  shel- 

from  the  public,  under  the  provisions  ter.  is  to  be  regarded  as  a  poor  person 

made  by  law  for  the  support  and  main-  within  the  meaning  of   the  statute." 

tenance  of  the  poor.'*    Opinion  of  Jus-  And  see  the  following  cases:  Fish  v, 

tices,  II  Pick.  (Mass.)  538.    See  also  Perkins,  52  Conn.  200;  New  Hartford 

Charlestown    v,   Groveland,    15    Gray  v,    Canaan,    52    Conn.     158;    Jasper 

<Mass.)  15.  County  v.  Osborne,  59  Iowa  208;  Com. 

"  A  pauper  is  defined  to  be  a  poor  v,  Cambridge,  20  Pick.  (Mass.)    267; 

person,  particularly  one  so  indigent  as  Poplin  v,  Hawke.  8  N.  H.  305;  Over- 

to  depend  upon  the  parish  or  town  for  seers  of  Poor  v.  Overseers  of  Poor,  2 
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• 

received  support.*  It  may  include  a  poor  and  indigent  person 
standing  in  need  of  relief,  and  a  poor  person  likely  to  become 
chai^eable.* 

n.  AOTIOV  BT  OVX  POOB  DI8TBIGT  AOAIH8T  AVOTHBB  —  1.  Joril- 

diotion.  —  The  courts  in  which  an  action  may  be  brought  by  one 
poor  district  against  another  for  supplies  furnished  by  the  former 
to  a  pauper  of  the  latter  are  usually  determined  by  statute. 
Such  courts  are,  as  a  rule,  courts  of  common-law  jurisdiction.' 

2.  Form  of  Action.  —  Unless  another  remedy  is  expressly  pro- 
vided by  statute,  assumpsit  will  lie  by  one  poor  district  against 
another  for  supplies  furnished  by  the  former  to  a  pauper  of  the 
latter.* 

3.  Venue.  —  It  has  been  held  that  an  action  by  one  poor  district 
against  another  for  relief  furnished  to  a  pauper  may  be  brought 
in  the  county  of  either  district.* 

4.  Partiet.  —  As  a  general  rule,  an  action  for  supplies  furnished 

Cow.  (N.  Y.)  485;  Blodgett  v,  Loirell,     Directors  of  Poor»  44Pa.  St.  481;  Ovcr- 

33  Vt.  174.  seers  of  Poor  v.  Overseers  of  Poor,  48 

1.  Walbridge  v,  Walbridge,  46  Vt.     Pa.  St.  402;    Delaware  Tp.  v.  Green- 
617.  wood  Tp.,  66  Pa.  St.  63;  Marion  Tp.  r. 

2.  Lynie  v.  East  Haddam,  14  Conn.     Spring:  Tp.,  50  Pa.  St.  308. 

394;   Sturbridge  v.  Holland.  11  Pick.  CompUaaoewlth  flutata. — InMtUcreek 

(Mass.)  450;  Charlestown  v,  Groveland,  v,  Miami,  10  Ohio  375,  it  was  held  that 

15  Gray  (Mass.)  15;    Monson  v.  Wil-  before  one  township  could  recover  of 

Hams,  6  Gray  (Mass.)  416;  Walbridge  another  for  expenses  incurred  in  the 

V.  Walbridge,  46  Vt.  617.  support  of  a  pauper,  the  township  seek- 

8.  See    the   statutes  of  the   several  ing  to  recover  must  have  strictly  com- 

statics.     See  also  Park  County  v,  Jeffer-  plied  with  the  requisitions  of  the  law. 

son  County,  12  Colo.  585.  See  also  Collins  v.   King  County,    i 

In   Iowa,   where  a  county  which  is  Wash.  Ter.416. 

sought  to  be  charged  with  the  expenses  4«  Pawlet  v,  Sandgate,   19  Vt.  621, 

of  an  insane  pauper  denies  the  settle-  wherein  it  was    said:   **  The   general 

ment  of  such  pauper  and  gives  notice  rule  is  that  for  money  accruing,  due 

of  such  denial,  the  Circuit  Court  has  under  the  provisions  of  a  statute,  the 

exclusive  jurisdiction  to  try  the  issue;  action  of  assumpsit  may  be  supported, 

but  where  no  notice  of  such  denial  is  unless    another    remedy   is  expressly 

given,  the  action  to  recover  for  such  given.*'     See  also  Danville  v.  Putney, 

expenses  may  be  brought  in  the  Dis-  6  Vt.   512:  Bath  r.   Freeport,  5   Mass. 

trict  Court.       Winneshiek    County  v,  325;  Danville,  etc..  Poor  Dist.  v,  Mon- 

Allamakee  County,  62  Iowa  558.     See  tour  County.  75  Pa.  St.  35. 

also  Cerro    Gordo  County  v,  Wright  Eleotion  of  Bamsdisi.  —  In   Colorado  a 

Countv,  59  Iowa  485,  where  it  was  held  county    relieving  a    pauper  may,   on 

that  the  Circuit  Court  has   exclusive  the  disallowance  of  a  claim  thereof  by 

jurisdiction    of    proceedings    by    one  the  commissioners  of  the  county  of  the 

county    against    another    to    recover  pauper's  settlement,  appeal  from  the 

money  expended  in  support  of  a  pauper  order  of  disallowance  or  bring  an  action 

whose  legal  residence  was  in  the  latter  against  the  county  of  settlement.     Park 

countv.  Countv  V.Jefferson  County,  12  Colo.  585. 

In  PenniylTania,  in  all  controversies  6.  Muskingum  County  Infirmary  v. 

between   different   districts,   either  in  Toledo,  15  Ohio  St.  409,  wherein  the 

cases  of  orders  of  removal  or  expenses  court  said:  *'  The  right  of  action  which 

incurred  where  such  order  could  not  be  the  plaintiff  is  here  asserting  is  given 

procured  in  time,  the  Quarter  Sessions  only  by  statute,  and  the  same  statute 

has    sole   and    exclusive  jurisdiction,  which  gives  the  right  of  action  allows 

Directors  of  Poor  v,  Malany,  64  Pa.  St.  the  suit  to  be  brought  either  in  the 

144.     See  also  Versailles  v.  Mifflin,  10  county  of  the  plaintiff  or  in  that  of  the 

Watts  (Pa.)  360;    Sugar  Loaf  Tp.   v.  defendant." 
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by  one  poor  district  to  a  pauper  of  another  should  be  brought  in 
the  name  of  the  district  furnishing  the  supplies.* 

Poor  Offlotrt  m  PartiM.  —  But  in  some  states  the  action  may  be 
brought  in  the  name  of  the  poor  officers  of  the  furnishing 
district.  • 

5.  Pleading.  —  As  no  legal  obligation  rests  upon  a  poor  district 
to  support  its  paupers  save  that  created  by  statute,*  the  declara- 
tion, in  an  action  by  one  poor  district  against  another  for  expenses 
incurred  by  the  former  for  the  relief  of  a  pauper  of  the  latter 
should  aver  all  the  facts  necessary  to  constitute  the  statutory 
obligation.* 

The  DodftnttioA  or  CompUint  in  such  action  should,  therefore,  allege 
that  the  person  relieved  was  unable  to  support  himself ;  ^  that  his 
settlement  was  in  the  defendant  district;^  that  the  expenses 

!•  Taylor  v.  Green,  12  N.  J.  L.  124;  were  chosen;  and  there  will  be  no  vari- 

Shotwell  V,  Thornall,  2  N.  J.  L.  127;  ance  though  the  declaration  allege  the 

Gould  f.  Bail  ley,  2  N.  J.  L.  i;  Smith  notice  to  be  signed  by  the  selectmen  and 

V,  Voorheese,  2  N.  J.  L.  254;  Pawlet  v  overseers  of  the  poor.     Berlin  r.  Gor- 

Sandgate,   19  Vt.  621.    See  also  Cedar  ham,  34  N.  H.  266.    But  a  declaration 

County  V,  Sager,  90  Iowa  11.  for  the  maintenance  of  *'  Jane  "  cannot 

In  Ohio  it  has  been  held  that  the  be  supported  on  a  notice  of  supplies 

trustees  of  a  township  in  one  county  furnished    to    **  James.'*      Dal  ton    v, 

who  have  afforded  temporary  relief  to  Bethlehem,  20  N.  H.  505. 

a  nonresident  pauper  have  no  right  Tariaaoo  Botwooa  Ploadiaf  and  Prool 

of    action    against    the    board  of    dl-  —  In  Colebrook  v.  Stewartstown,  28  N. 

rectors    of  the  infirmary    of   another  H.  75,  it  was  held  that  there  was  no 

county,  where  the  pauper  had  a  legal  variance  between  a  declaration  alleging 

settlement,    for     the  support  so   fur-  that  the  family  relieved  consisted  of 

nished;  but  they  may  maintain  such  four  children,  and  proof  that  there  were 

action  ag  r*nst  the  trustees  of  the  town-  five  children  in  the  family, 

ship  where  the  pauper  has  such  settle-  6.  Pine  Valley  v.  Unity,  40  Wis.  682; 

ment.      Marlon  County    Infirmary  v.  Bath  r.  Freeport.  5  Mass.  325;  Riple^r 

Westfield  Tp.,  21  Ohio  St.  373.  r.   Hebron,  60  Me.  379;    Fryeburg  v, 

%,  New  York,  —  Overseers  of  Poor  v.  Brownfield,    68     Me.    145.      But    see 

Overseers  of  Poor,  5  Cow.  (N.  Y.)  309;  Pawlet   v.  Rutland,  Brayt.  (Vt.)  175, 

Palmer  v.  Vandenbergh,  3  Wend.  (N.  wherein  the  omission  to  state  in   the 

Y.)  193;    Van   Keuren  v.  Johnston,  3  declaration  that  the   person   provided 

Den.  (N.  Y.)  183:  Hayes  v.  Symonds,  for  was  unable  to  defray  the  expense 

9    Barb.    (N.     Y.)    260;     Paddock    v.  was  held  not  fatal  after  verdict. 

Symonds,  11  Barb.  (N.  Y.)  117;  Norton  In  New  Hampshire  it  would  appear 

V.  Rhodes,  18  Barb.  (N.  Y.)  100;  Rouse  that  the  declaration  should  allege  that 

V.  Moore,  18  Johns.  (N.Y.)  407;  Alger  z^.  the   pauper  relieved  had   no  kindred 

Miller,  56  Barb.  (N.  Y.)  227;  Pomeroy  bound  by  law  to  support  him.    Walpole 

V,  Wells,  8  Paige  (N.  Y.)  406.  v.  Marlow,  2  N.  H.  385.     But  see  Col- 

Pennsylvania.  —  Overseers  v,  Kline,  lins  v.  King  County,  I  Wash.  Ter.  416, 

9  Pa.  St.  217.  6.  Salem  v,  Andover,  3  Mass.  436; 

Virginia,  —  Chapline  v.  Overseers  of  Wrentham    v.    Attleborough,  5  Mass. 

Poor,  7  Leigh  (Va.)  231.  430;    Bath  v.  Freeport,  5    Mass.  325; 

8.  Miller  v,  Somerset,  14  Mass.  396;  Ripley  v,  Hebron,  60  Me.  379;    Pine 

Mitchell  V,  Cornville,  12  Mass.  333.  Valley  v.  Unity,  40  Wis.  682.     See  also 

4.  Bath   V,   Freeport,   5   Mass.   325;  Rouse  Estate  v.  Directors  of  Poor,  169 

Ripley  v.  Hebron,  60  Me.  379;  Fox  v.  Pa.  St.  116. 

Bristol,  45  111.  App.  330.  AUagation  of  SotUomtat.  —  In  an  ac* 

Tarianoo  Botwoon  ITotloe  and  Doelara-  tion  by  one  county  against  another  for 

tioiL  —  A  notice  signed  by  selectmen  aid  furnished  to   paupers  claimed   to 

as   such  Is  sufficient,  without  saying  have    a   settlement  in  the  defendant 

overseers  of  the  poor,  if  no  overseers  county,  it  is  not  sufficient  for  the  plain- 
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were  necessarily  incurred;*  and  that  the  statutory  notice  had 
been  given  to  the  defendant  district. • 

itttiiig  Forth  atatiite.  —  In  North  Carolina  the  complaint  in  an 
action  by  one  county  against  another  for  reimbursement  for  the 
support  of  a  pauper  of  the  defendant  county  need  not  allege  any 
statute  making  the  defendant  county  liable  for  the  support  of  its 
paupers.' 

TTT.   ACTIOV     BY     iKDIYIDnAL    AOAIVST    POOB    DiSTBICT.  —  The 

declaration  or  complaint  in  an  action  by  an  individual  against  a 
poor  district  for  relief  furnished  to  an  alleged  pauper  should  aver 
that  the  expense  was  necessarily  incurred;  that  the  person 
relieved  was  a  pauper ;  that  the  plaintiff  was  not  liable  for  his 
support ;  that  the  plaintiff  had  given  notice  to  and  made  request 
of  the  overseers  of  the  defendant,  and  that  the  defendant  had 
made  no  provision  for  the  pauper.* 

tiff  to  aver  that  it  "  is  informed  "  that  penditores  were  made.  For  such  no- 
the  paupers  have  a  seltlemeot  in  the  tice  is  a  fact  necessary  with  others  to 
defendant  county.  Winneshiek  County  constitute  the  legal  obligation  which 
V.  Allamakee  County.  62  Iowa  558.  will  support  a  promise;  the  existence 
But  a  complaint,  in  an  action  by  one  of  the  legal  obligation  being  the  conr 
county  against  another  for  uking  care  sideration  of  the  promise."  See  also 
of  an  insane  pauper  of  the  defendant  Salem  v,  Andover,  3  Mass.  436;  Wren- 
county,  which  alleges  that  the  pauper  tham  v,  Attleborough,  5  Mass.  430; 
was  a  lawfully  committed  inmate  of  Ripley  v.  Hebron,  60  Me.  379;  Frye- 
Ihe  almshouse  of  the  defendant  county,  burg  r.  Brownfield,  68  Me.  145;  Pine 
and  thai  he  escaped  into  the  plaintiff  Valley  v.  Unity,  40  Wis.  682. 
county,  sufficiently  avers  that  the  Support  of  Insane  Panpor.  —  In  Hills- 
pauper  was  **  last  legally  settled  "  in  borough  County  ».  Londonderry,  43  N. 
the  defendant  county.  Burke  County  H.  451,  it  was  held  that  in  an  action 
V,  Buncombe  County,  loi  N.  Car.  520.  by  a  county  for   money  paid  for  the 

Settlement    of   Karried   Woman.  —  In  support  of  an  insane  pauper  at  the 

Fryeburg  v.  Brownfield,  68  Me.  145.  it  asylum  to  which  he  had  been  commit- 

was  held   that  in   a    declaration    for  ted  by  order  of  the  judge  of  probate, 

-pauper  supplies  furnished  to  a  married  under     the     statute,    the    declaration 

woman,  it  was  not  necessary  to  aver  should  aver  notice   to  the  defendant 

that  the  husband's  settlement  was  in  town  of  the  commitment  proceedings, 

the  defendant  town.  The  court  said:  **  We  think  the  plain- 

I.Bath   V,   Freeporl,   5   Mass.    325;  tiff,  after  having  stated  the  proceedings 

Ripley   r.   Hebron.  60  Me.  379;  Frye-  in  the  Probate  Court,  the  support  of 

4>urg  V,  Brownfield.  68  Me.  145;  Pine  the  pauper  at  the  asylum,  the  payment 

Valley  r.  Unity,  40  Wis.  682.  of  the  bills  by  the  county,   and  the 

S.  Bath   V,    Freeport,    5   Mass.   325,  other  facts  in  the  case  in  his  declara- 

<wherein  it  was  said:  "  Assumpsit  lies  tion,  should  have  added  this  averment: 

on  a  promise  to  discharge  a  legal  obli-  *  Of  all  which  the  defendant  had  due 

gation  created  by  statute.     But  in  the  notice,  whereby  said  defendant  became 

declaration     all     the    facts    must  be  liable,   and    in    consideration    thereof 

averred  which  are  necessary  to  consti-  promised,'  etc.** 

tute  this  legal  obligation.    To  charge  8.  Burke     County     v.      Buncombe 

the  defendants  in  this  action,  it  is  not  County,  loi  N.  Car.  520. 

enough  to  allege  that  the  object  of  the  4,  Rogers    v,   Newbury,    105    Mass. 

relief  was  a  pauper  having  his  settle-  533.      See    also  Autauga  County    v, 

ment  in  F.  [the  defendant  town],  and  Davis,  32  Ala.  703,  where  a  complaint 

that  the  expenses  were  necessarily  in-  was  held  sufficient  which  suted  that 

curred  in  his  relief;  but  also  that  the  *'  the  plaintiffs  claim  of  the  defendant 

defendants  had  notice  of  the  distressed  [a  specified  sum],  due  by  account  on 

situation  of  the   pauper  within  three  [a    day  certain],   for    medicines    fur- 

inonths  from   the  time  when  the  ex-  nished  and  medical  services  rendered 
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IV.  Pbooedttbb  Agaivst  KnrDBXB  of  Paxtpsb  — 1.  Form  of 
Bemedy.  —  The  liability  of  the  kindred  of  a  pauper  for  his  support 
can  be  enforced  only  in  the  mode  pointed  out  by  the  statute 
creating  the  liability.* 

2.  Unio  Hay  Institute  Proceedings.  —  In  Pennsylvania^  proceed- 
ings to  compel  the  kindred  of  a  poor  person  to  support  him  can 
be  instituted  only  by  persons  having  an  interest  in  his  support.* 

[to  certain  named  persons;   that  said  make    the    town  a  party    defendant, 

persons]  were  residents  of  and  in  said  Christman  v,  Thatcher,  48  Hun  (N.  Y.) 

county  of  A.,  and  were  all  sick  at  the  446. 

times  when  said  services  were  rendered  In  Indiana  it  has  been  held  that  the 

in  said  county,  and  were  in  such  desti-  county  and  not  the  overseers  of  the 

tute  condition    as  to  demand  public  poor  should  be  sued  for  services  ren* 

charity  and  prompt  attention,  having  dered  to  a  pauper.     Carroll  County  v, 

neither  money  nor  other  propertv,  nor  Wilson,  i  Ind.  478. 

friends  to  incur  such  expense,     and  Oosti. —  In  an  action  by  an  individual 

that  the  claim  was  duly  presented  to  against  a  county  for  services  rendered 

the  commissioners' court  of  the  county,  under    the    Pauper    Act,    whete    the 

properly  proved  and  verified,  and  was  county  is  unsuccessful  the  costs  are 

disallowed    by  said   court.     And    see  properly  adjudged  against  it.     Clinton 

Farrington  v.  Anson,  77  Me.  405.  County  v.  Pace,  59  111.  App.  576. 

AUagation  of  Being  PabUe  Charge.  —  1.  See  Newtown  v.  Danbury,  3  Conn. 

An  averment  in  a  complaint  In  an  ac-  553;    Water  bury  v,   Hurlburt,  i  Root 

tion  for  services  rendered  by  a  physi-  (Conn.)  60;  Wethersfield  v.  Montague, 

cian  in  attending  the  poor  of  the  county,  3  Conn.  507;    Edwards  v,   Davis,   16 

that  those    treated    were  '*  poor  per-  Johns.  (N.  Y.)  281 ;  People  v.  Hill,  163 

sons,"  is  sufficient  to  show  that  they  111.  186. 

were  public  charges;  and  an  averment  Equity  Jurisdlotioii. — Superintendents 

that  the  plaintiff  was  employed  by  the  of  the  poor  cannot  file  a  bill  in  chancery 

proper  township  trustee  to  treat  them  against  a  husband  to  obtain  satisfaction 

as  poor  persons  shows  a  sufficient  de-  of  the  expenses  incurred  by  a  county 

termination  by  the  trustees  that  they  for  the  support  of  his  wife  as  a  lunatic 

were     objects     of    charity.      Warren  pauper,  until  they  have  exhausted  their 

County  r.  Osburn,  4  Ind.  App.  590.  remedy  at  law  against  him.     Pomeroy 

BeoognitioA  as  Pauper. —  In  Washing-  v.  Wells,  8  Paige  (N.  Y.)  406.     But  see 

ton  it  has  been  held  that  a  complaint  to  Norton  t*.  Rhodes,  18  Barb.  (N.  Y.)  100, 

charge  a  county  for  the  support  of  a  wherein  it  was  held  that  superintend- 

pauper  must  show  that    the    county  ents  of  the  poor  could  not  maintain  an 

board  has  recognized  the  person  as  a  action  at  law  against  a  husband  for  the 

pauper.      Collins  v.   King  County,    i  support  of  his  wife. 

Wash.  Ter.  416.  Election  of  Bemedies.  —  In  I<nva  it  has 

Acting  in  OfioialCapadtj.  —  In  a  com-  been  held  that  the  township  trustees 

plaint  for  medical  services  to  paupers,  may  proceed  by  the  method  prescribed 

rendered  at  the  request  of  the  trustee  by  the  code  to  compel  a  child  to  sup- 

of  a  tpwnship,  the  word  "  as  **  before  port  a  parent;  or  the  county  may  give 

the  phrase  ''  trustee  of  the  township  "  the  necessary  relief  without  resorting 

is  not    necessary    to    show    that    the  to    this  process,   and    recover  of  the 

trustee  acted  in   his  official   capacity,  child,  by  an  action  in  the  District  Court, 

Jay  County  v,  Brewington,  74  Ind.  7.  as  for  money  paid  to  his  use.     Boone 

Common  Connte.  -=-  In  Illinois  a  decla-  County  v,  Ruhl,  9  Iowa  276.    See  also 

ration  in  an  action  against  a  county  Jasper  County  v,  Osborn,  59  Iowa  208, 

for  services  rendered  under  the  Pauper  where  it  was  held  that  though  the  wife 

Act  which  contains  the  common  counts  of  a  person  may  be  liable  to  the  county 

is  sufficient.    Clinton  County  v.  Pace,  for  his  support,  or  to  any  citizen  who 

59  111.  App.  576.  might  take  care  of  him,  yet  the  county 

Partiei  to  Action.  —  In  an  action  by  a  may  waive  its  right  of  action  against 

physician  for  services  rendered  to  a  her  and  pursue  its  remedy  against  his 

poor  person  at  the  request  of  the  de-  son. 

fendant,  an  overseer  of  the  poor,  the  2.   In  re  James,   116    Pa.   St.    152, 

plaintiff  should  not  be  compelled  to  wherein  it  was  held  that  a  person  dis- 
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3.  Hotice.  —  The  kindred  of  a  poor  person  should  have  notice 
of  proceedings  to  compel  them  to  support  such  person.* 

4.  Demand.  —  In  Illinois  no  demand  need  be  made  on  the 
kindred  of  a  poor  person  that  they  support  him,  before  the  insti- 
tution of  proceedings  against  them  to  compel  such  support.* 

6.  Petition  or  Complaint.  —  The  petition  or  complaint  in  a  pro- 
ceeding to  compel  the  kindred  of  a  poor  person  to  support  him  is 
largely  governed  by  the  provisions  of  the  statute.  No  general 
rules  can  be  laid  down.' 

6.  Order  to  Support  —  a.  REQUISITES  OF  ORDER.  —  The  order 
to  support  should  conform  to  the  requirements  of  the  statute  and 
be  definite  and  certain  in  its  terms.^ 

closing   no  interest  in  the  support  of  interest  in  the  support  of  the  person 

the  alleged  poor  person  could  not  in-  named.    /»r^  James,  ii6  Pa.  St.  152. 

stitute  the  proceedings.  Allegation  of  Fauparism.  —  An  allega- 

In  Maine  the  complaint  in  proceed-  tion  in  a  complaint  charging  failure  to 

ings  against  the  kindred  of  a  pauper  to  support  a  poor  person,  that  such  person 

compel  them  to  support  him  should  be  was  "then  and  there  a  pauper,*'   is 

in   the   name  of  the  city  or  town  in  sufficient,  on  a  motion  to  quash,  as  an 

which  the  pauper  resides.    Calais  v.  allegation  that  such  person  is  or  will 

Bradford,   51   Me.  414.     And   is  suffi-  be  a  charge  upon  the  county.     People 

cient  though  made  and  signed  by  an  v.   Hill,   163   111.    186.     See  also  East 

Attorney  in  behalf  of  the  town.     Hiram  Hartford  v.  Pitkin,  8  Conn.  393;  Acker- 

V,  Pierce,  45  Me.  367.     See  also  Bridg-  man  v.  Ackerman,  55  N.  J.  L.  422. 

ton  V.  Bennett,  23  Me.  420.  AllegatioA  of  Ezptnse.  —  An  allegation 

Potitioii  bj  Poor  Porson.  —  In  O'Con-  that  the  poor  person  had  been  sup- 

nor's  Appeal,   104.  Pa.  St.  437,  it  was  ported  by  the  complainant  town  as  a 

held  that  the  poor  person  himself  might  pa  uper  for  a  designated  time  sufficiently 

make   the  application.    To.  the   stame  charges  that  the  complainant  has  in- 

effect  is  Ackerman  v,  Ackerman,  55  N.  curred  expense.     Hiram  v.  Pierce,  45 

J.  L.  422.  Me.  367. 

1.  North  V,  Joslin,  59  Mich.  648,  AotUm  bj  Third  Panoa.  —  In  an  action 
wherein  it  was  said:  *'  The  notice  to  by  a  third  person  against  a  son  forez- 
the  relatives  sought  to  be  charged  penditures  made  in  support  of  his  in- 
*  *  *  is  the  mode  by  which  the  digent  father,  the  petition  is  defective 
court  acquired  jurisdiction  to  make  where  it  nei ther  alleges  an  order  by  the 
Any  order  in  the  premises.  That  notice  proper  authorities  respecting  the  sup- 
never  having  been  given,  the  proceed-  port  of  such  father  nor  a  promise  on 
ings  are  a  nullity."  See  also  Kiser  v,  the  part  of  the  son  to  pay  such  expendi- 
Frankfort,  3  N.  J.  L.  5;  Ackerman  v.  tures.  Dawson  v.  Dawson,  12  Iowa 
Ackerman,  55  N.  J.  L.  422;  People  v,  512. 

Hill.  163  111.  186.  Motion  to  BiimiM  Petition  —  Tiao  of 

Manner  of  Oiving  ITotioo.  —  In  New  Piling.  —  A  motion  to  dismiss  a  petition 

Jersey  it  has  been  held  that  such  notice  on  the  ground  that  the  pauper  had  died 

may  be  given  by  summons  or  by  rule  before  the  service  of  citation  should  be 

to  show  cause.     Ackerman  v.  Acker-  filed  at  the  first  term  after  the  retuim  of 

man,  55  N.  J.  L.  422.  the  citation.     Tinmouth  v.  Warren,  17 

2.  People  V,  Hill.  163  III.  186,  where-  Vt.  606. 

in  it  was  said:  **  The  statute  does  not  4.  O'Connor's  Appeal,    104   Pa.   Sl 

require  that  a    demand    for    support  437,  wherein  it  was  held  that  a  decree 

should  be   made  before  complaint  is  that  A  and  B  "  and  the  other  adult  chil- 

^led.     It  nowhere  imposes  upon  either  dren  "  of  the  poor  person  should  pay  a 

Che  poor  person  or  any  official  the  duty  stated  sum  per  week  was  too  vague  and 

of  making  such  prior  demand."  uncertain;    that  it  should  specify  the 

8.  In  Pennsylvania  the  petition  in  a  sum  each  was  to  pay. 

proceeding  to  compel  the  kindred  of  a  In  New  Jersey  it  has  been  held  that 

poor  person   to  support    him    should  the  order  should  show  that  the  person 

Allege  that  it  is  made  by  one  having  an  in  question  either  had  been  previously 
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b.  Security  for  Performance  of  Order.  —  In  New  [ersey 

and  Pennsylvania  it  has  been  held  that  the  kindred  cannot  be 
compelled  to  give  security  for  the  faithful  performance  of  an 
order  of  maintenance.  ^ 

c.  Modification  of  Order.  —  A  petition  for  the  modifica- 
tion of  an  order  of  maintenance  should  be  filed  in  the  court  of 
the  county  in  which  it  was  entered.* 

7.  Costs.  —  The  costs,  in  proceedings  to  compel  the  kindred  of 
a  poor  person  to  support  him,  are  usually  regulated  by  the 
statute  under  which  the  proceedings  arc  had.' 

8.  Appeal.  —  Appeals  in  proceedings  to  compel  the  kindred  of 
a  poor  person  to  support  him  are  generally  a  matter  of  statutory 
regulation.* 

adjudged  to  be  entitled  to  relief  as  a  with,  "  was  erroneous.    See  also  In  re 

poor  person  or  that  the  court  has  ad-  James,  ii6  Pa.  St.  153. 
judged  that  he  issuch  poor  person  and        2.  Tracy  v.  Rome,64Me.  301,  wherein 

chargeable  or  likely  to  become  charge-  it  was  said:    "  The  judgment  or  de- 

able  as  such,  and  that  it  should  direct  cree  to  be  altered  and  the  judgment  or 

the  relative  to  relieve  and  maintain  the  decree  altering  the  same  must  be  on 

poor  person  in  a« specified  manner,  and  the  records  of  the .  same  court  and  in 

f  X  and  determine  what  sum  per  week  the  same  county.    There  may  be  nu- 

he  shall  forfeit  and  pay  if  he  refuses  or  merous  kindred,  and  they  may  each 

neglects  to  do  so.     Ackermane^.  Acker-  file  complaints  for  the  purpose  of  hav- 

man,  55  N.J.  L.  422.     And  that  it  can-  ing    alterations    of    their    respective 

not  embrace  several  poor  persons  in  a  assessments    or    apportionments.      If 

joint  provision.     Meeker  v.   Meeker,  they  could  do  this  in  different  counties 

(N.  J.  1897)  38  Atl.  Rep.  749.  there  might  be  as  man^  alterations  as 

In  New  York  it  has  been  held  that  an  there  are  counties,  while  the  original 

order  requiring  relatives  of  a  poor  per-  judgment  would  appear  to  be  in  full 

son  to  pay  a  certain  sum  for  his  main-  force  in  the  county  where    the   firsf 

tenance    cannot   prescribe    the    place  complaint  was  filed.  ' 
where  such  person  shall  be  supported,        8.  See    the   statutes  of  the  several 

nor  any  of  the  conditions  of  such  sup-  states. 

port.     Weaver  v,  Benjamin,  (Supreme        In  Illinois,  if  the  judgment  is  against 

Ct.)  45   N.  Y.   St.  Rep.  95.    See  also  the  kindred  they  may  be  adjudged  to 

Duel  V,  Lamb,  i  Thomp.  &  C.  (N.  Y.)  pay  the  costs,  or  the  costs  may  be  ap- 

66.     But  an  order  requiring  a  mother  portioned  according  to  the  right  of  the 

to  support  her  daughter  is  not  void  be-  case.     People  v.  Hill,  163  111.  186. 
cause  it  fails  to  give  the  mother  an        In  Massachusetts ^  upon  a  complaint 

option  to  support  the  daughter  or  pay  to  compel  kindred  of  a  poor  person  to 

the    amount    provided.      Aldridge  v,  contribute   towards  his  support,  costs 

Walker,  73  Hun  (N.  Y.)  281.  may  be  awarded  against  the  kindred. 

Titlt  of  Order.  —  An  order  of  main-  South  Reading  v,  Hutchinson,  10  Allen 

tenance  in  fact  granted  by  the  "  Court  (Mass.)  68. 

of  Sessions  "   is  not  rendered  invalid        4.  In  tVisconsin  it  has  been  held  that 

by    purporting  to    be    made    by    the  no  appeal  lies  to  the  Circuit  Court  from 

**  County   Court  of  Sessions."     Bald-  an  order  of  the  judge  of  the  County 

win  V,  McArthur,  17  Barb.  (N.  Y.)  414.  Court  requiring  relatives  of  an  indigent 

1.  Ackerman  v.  Ackerman,  55  N.  J.  person   to  contribute  to  his  support. 

L.  422;  Dierkes  v,  Philadelphia,  93  Pa.  Eaton  v,  Williams,  51  Wis.  99. 
St.  270,  wherein  it  was  held  that  an        In  Maine  it  has   been   held   that  a 

order  of  the  lower  court  directing  the  statutory  provision   that  **  any  party 

defendant  **  to  give  security  in  the  sum  aggrieved   by  any  opinion,  direction, 

of  three  hundred  dollars  for  the  faith-  or  judgment  of  the  District  Court  in 

ful  performance  of  this  order  [of  main-  any  matter  of  law,  in  a  cause  notother- 

tenance].     •    •    •    and     sund    com-  wise  appealable,  may  allege  exceptions 

mitted   until  the    order    be    complied  to  the  same,"  applies  to  a  complaint  to 
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T.  TIOLATIOV  OF  POOB  LAWS  —  1.  PoniL  of  Bemedy.  —  Actions 
for  illegally  bringing  a  pauper  into  a  town  can  be  brought  only  on 
the  statutes  authorizing  such  actions.^ 

2.  Who  Hay  Kaintain  Action.  —  In  Michigan  an  action  to  recover 
for  support  furnished  to  a  pauper  illegally  brought  into  a  county 
may  be  brought  by  the  superintendents  of  the  poor  of  the 
county.* 

3.  Pleading — a.  Declaration  OR  Complaint.  — I  nan  action 
for  illegally  bringing  a  pauper  into  the  plaintiff  town  or  county, 
the  declaration  or  complaint  should  allege  all  the  facts  that  are 
material  to  be  proved.' 

b.  Plea.  —  In  an  action  for  illegally  bringing  a  pauper  into  the 
plaintiff  town,  a  plea  of  not  guilty  puts  in  issue  only  the  facts 
alleged  in  the  declaration.* 

4.  Question  for  Jury.  —  In  an  action  to  recover  the  penalty  for 

compel  the  kindred  of  a  pauper  to  sup-  2.  Newaygo     County     v.     Nelson, 

port  him.    Bridgton    v,    Bennett,    23  75  Mich.  154. 

Me.  420.  A4i«dioatioA  that  Penon  Broufht  Im. 

In  Massachmetts  it  has  been  held  that  Was  Paapsr.  —  In  Newaygo  County  v, 

under  the    provisions   of  the  Act  of  Nelson,  75  Mich.  154,  it  was  held  that 

I793(  c*  59>  §  3*  <^o  appeal  lies  from  an  in  the  absence  of  an  admission  that  the 

order  of  the  Court  of  Common  Pleas  person  brought  in  was  a  pauper,  an 

assessing  the  kindred  of  a  pauper  for  adjudication   that   he   was  a  pauper 

his  support.     Nantucket  v.  Cotton,  14  would  be   necessary  before  an  action. 

Mass.  243.  could  be  brought  for  his  support. 

In  Michigan  it  has  been  held  that  an  8.  Merrimack    County    v,    Sullivan 

order  in  proceedings  to  compel  the  kin-  County,  45  N.  H.  181,  wherein  it  was 

dred  of  a  poor  person  to  support  him  is  held    that   a  petition  which  did    not 

not  a  judgment    reviewable  on  writ  allege  that  the  pauper  was  brought  intO' 

of  error.    Smith  v.  Lapeer  County,  34  the    county    by   a    person    knowing 

Mich.  58.  him  to  be  poor  was  msufficlent.    See 

1.  Crouse  v,  Mabbett,  11  Johns.  (N.  also  Foster  v.  Cronkhite,  35  N.  Y.  139; 

Y.)  167.  wherein  it  was  ;held  that  over-  Coe  v.  Smith,  24  Wend.  (N.  Y.)  341 ; 

seers  of  the  poor  who  had  expended  Pitkin  County  v.  Law,  3  Colo.  App. 

money  for  the  maintenance  of  a  pauper  328;    Marshfield    v,  Edwards,  40  Vt. 

could  not  maintain  an  action  on  the  245. 

case  against  the  person  who  brought  ITams  of  Pauper.  —  In  an  action  for 

the  pauper  into  the  town  —  that  their  unduly  transporting  a  pauper  into  a 

remedy  was  under  the  statute  to  re-  town,  it  is  necessary  for  the  plaintiffs^ 

cover  the  penalty  given  in  such  case.  to  aver  who  was    the    person  trans- 

Oontlnnancw.  —  On  a  trial  for  bring-  ported,  that  the  defendant  mav  know 

ing  a  pauper  into  the  state,  a  motion  the  particular  charge  to  which  he  is 

for  a  continuance  to  get  a  certified  copy  to  answer.      St.  Johnsbury    v.  Good- 

of  a  record  to  show  that  the  alleged  enough,  44  Vt.  662. 

pauper  had  been  convicted  of  insanity.  In  Michigan  an  affidavit  to  recover 

and  that  he  had  been  delivered  to  the  the  penalty  for  bringing  a  pauper  into 

defendant    before    he    had    been  dis-  a  county  with  intent  to  make    such 

charged  from  that  judgment,  is  prop-  pauper  a  charge  on  the  county  should 

erly  overruled  where  it  does  not  show  state  the  facts  positivelv  or  give  the 

a  promise  on  the  part  of  the  clerk  to  circumstances  upon  which  the  affiant 

send  such  record ;    that  an  effort  was  had  good  reason  to  believe  that  they 

made  to  secure  it  from  another  person ;  exist.    Luton  v.  Palmer,  70  Mich.  152. 

that  any  fee  was  tendered  for  making  4.  Marshfield  v.  Edwards,  40  Vt.  245,. 

it,  or  that  it  would  have  been  admissi-  wherein  it  was  held  that  under  the  plea, 

ble  in  evidence  had  it  been  obtained,  of  not  guilty  the  defendant  could  not 

Union  County  v,  Axley,  53  111.  App.  show  that  the  pauper  had  a  settlement 

670.  in  a  town  other  than  the  plaintiff  towa,. 
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illegally  bringing  a  pauper  into  a  town,  the  intent  of  the  defend-^ 
ant  is  a  fact  to  be  found  by  the  jury.* 

6.  Snooesuve  Actions.  —  After  the  recovery  of  a  judgment  in  ai> 
action  for  illegally  bringing  a  pauper  into  a  town,  another  action 
will  not  lie  for  supplies  furnished  to  the  pauper  subsequently  to 
the  judgment,* 

VL  Pboosdubs  AeAUiBT  POOB  07FIGEB8  — 1.  Form  of  fiemedy. 
—  Indictment  is  a  proper  remedy  in  case  of  the  wilful  neglect  by 
poor  officers  of  their  official  duty.' 

2.  Indiotment  —  An  indictment  against  poor  officers  for  neglect- 
ing to  relieve  a  pauper  should  allege  that  the  defendants  were 
poor  officers;  that  it  was  their  duty  to  relieve  the  pauper,  and 
that  they  intentionally  and  wilfully  neglected  so  to  do.* 

yn.  fiEXOYAL  OF  Paitpsb  —  1.  In  General  —  Proceedings  for 
the  removal  of  a  pauper  must  be  pursued  in  strict  conformity  witlv 
the  terms  of  the  statute.* 

2.  Jnriidiotion.  —  The  statutes,  as  a  rule,  invest  justices  of  the 
peace  with  jurisdiction  of  proceedings  for  the  removal  of  a 
pauper.* 

1.  Sanf ord  V.  Emery,  a  Me.  5 ;  Green-  the  time  of  the  trial,  the  removal  of 

field  V.  Cushman,  i6  Mass.  393;  Deer-  the  pauper  has  already  been  effected, 

field  V.  Delano,   i  Pick.  (Mass.)  465;  so  that  a  warrant  for  his  removal  is. 

Wallingford  v.  Gray,  13  Vt.  338.  unnecessary,  the  complaint  may  still 

8.  Marlborough  v,  Sisson,  31  Conn,  be  prosecuted  for  the  recovery  of  the 

332.  expenses  incurred.     Guilford   v.   Ab- 

8.  Sute    V,    Hoit,    33    N.    H.    355,  bott,  17  Me.  335. 

wherein  it  was  held  that  an  indictment  Baoord  of  Proeeadingfl  Bafore  Jnitioai. — 

would  lie  against  poor  officers  for  wil-  In  Vermont  it  is  not  necessary  for  the 

ful  neglect  of  duty,  though  mandamus  justices  to  state  in  the  record  of  their 

might  also  be    a    remedy.    See    also  proceedings  that  they  examined    the- 

State    V.   Hawkins,   77  N.   Car.    494;  pauper.      Bristol  v,  Braintree,  10  Vt. 

Rouse  V,  Peoria,  7  III.  99.  303. 

An  Aeti<m  on  tiio  Caso  will  not  lie  6.  See  the  statutes  of    the    several 

against  overseers  of  the  poor  for  omit-  states. 

ting  to  apply  to  a  justice  to  obtain  an  Coonty  Court.  —  In  Iowa  neither  the 

order  for  the  relief  of  a  pauper.    The  county  judge  nor  the  County  Court  has. 

remedy  in  such  case  is  by  mandamus  any  jurisdiction  in  the  removal  of  a 

in  behalf  of  the  pauper  to  compel  the  pauper.    Such    jurisdiction    is  exclu- 

overseers  to  make  such  application  to  sively  in  the    board    of    supervisors, 

the  justice.     Minklaer  v.  Rockfeller,  6  Lucas  County  v.  Ringgold  County,  31 

Cow.  (N.  Y.)  376.  Iowa  83. 

4.  State  V,  Hoit,  33  N.  H.  355.  Diiqaalifloation  of   Jnstieo.  —  Justices. 

Vamot  of  Panport.  — An  indictment  of  the  peace  are  not  disqualified  from 

against  an  overseer  of  the  poor  for  making  an  order  of  removal  merely 

neglecting  to  make  suitable  provision  because  they  are  rated  inhabitants  and 

for  paupers  should  either  set  out  the  taxpayers  in  a  town  which  is  a  party  to- 

names  of  the  paupers  or  allege  that  the  proceedings.  Knowles'sCase,  8Me. 

their  names  are  unknown.    State  v.  71;  Vernon  Tp.  v.  Wantage  Tp.,  3  N.J. 

Hawkins,  77  N.  Car.  494.  L.  393;  Morristown  r.  Fairfield,  46  vt. 

6.  Bridge  water  Tp.  v,  Bethlehem  Tp.,  33.  But  see  contra^  M'Veytown  v.  Union 

50  N.  J.  L,  578;    Princeton  v.  South  Tp.,  5  W.  &  S.  (Pa.)  434;  Washington 

Brunswick,  33  N.  J.  L.  169;  New  Bar-  v,  Beaver,  3  W.  &  S.  (Pa.)  548;   Ovcr- 

badoes  v.   Paterson,  37  N.  T.  L.  544;  seers  of  Poor  v.  Overseers  of  Poor,  i 

McCoy  V.   Newton,  37  N.  J.   L.   133;  Yeates   (Pa.)    351;     Bradford    fp.    v^ 

Simpson  v.  Maybaum,  58  N.  J.  L.  333.  Keating  Tp.,  37  Pa.  St.  375. 

IMfOontinnAnee  of  Proooodligt.  ^  If  at  Acting  as  Justice  and  Complainant.  «^ 
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3.  Votioe  to  Pauper.  —  It  has  been  held  in  some  states  that  the 
pauper  should  have  notice  of,  and  be  present  at»  the  hearing  of 
proceedings  for  his  removal.* 

4.  Complaint  —  The  complaint  or  petition  in  proceedings  for 
the  removal  of  a  pauper  should  allege  all  the  facts  that  are 
material  to  be  proved  to  effect  the  removal.* 

Persons  who  are  bo:h  overseers  of  the  would  not  have  been  entitled  to  notice 

poor  and  justices  of  the  peace  cannot  of  the   proceedings  for  his    removal, 

in   the   same   case  act  in  the   double  The  contest  in  that  case  would  have 

capacity  of  complainants  and  justices  been   between    the   poor    districts,   in 

ordering    a    removal.       Windham    v,  order   to    determine    which    of    them 

Wardsboro,  53  Vt.  675.  should  be  held  for  the  support  of  one 

Acting  as  Justice  and  Director  of  Asy»  who  was  a   public  burden.     In    that 

lum.  —  An  order  of  removal  is  not  ren-  contest    he    could    have    no   interest, 

dered  invalid  bv  reason  of  the  fact  that  Here,   however,   the    proceeding    was 

one  of  the  justices  who  granted  it  was  against  one  who  was  not  a  public  bur- 

also  one  of  the  directors  of  the  poor  den.    The  complaint  against  him  was 

asylum   to  which   the  order  was    di-  that  he  was  likely  to  become  charge* 

rected.     Great  Bend  Tp.  Poor  Dtst.  v,  able.     He  was  the  party  against  whom 

Auburn,  etc..    Poor  Asylum,   167   Pa.  the  proceeding  was  in  the  first  instance 

St.  354.  directed,  and  it  was  his  privilege  to 

Acting  as  Complainant  and  Constable,  show    that     the    complaint    was     an- 

—  It  is  not  sufficient  ground  to  quash  founded." 

an  order  of  removal  that  the  overseer  Abi«nM  of  Pauptr  —  Bight  of  Town  to 
of  the  poor  who  made  the  complaint  i^UMtioii.  —  In  Guilford  v,  Abbott,  17 
served  as  constable  the  warrant  to  Me.  335,  it  was  held  that  a  judgment  in 
bring  the  pauper  before  the  justices,  removal  proceedings  would  not  be  re- 
Bristol  V.  Braintree,  10  Vt.  203.  versed  at  the  instance  of  the  town  in 
.  AbABdonmant  of  Ordor.  —  The  aban-  which  the  pauper's  settlement  was  ad- 
don ment  of  an  order  of  removal  by  an  judged  to  be,  because  the  pauper  was 
overseer  in  whose  favor  it  is  made  is  a  not  present  during  the  hearing  of  the 
bar  to  another  proceeding  for  the  re«  proceeding. 

moval  of  the  same  pauper,  between  the  Prooeaoo  of  Jmtiooi  at  SzainiaatioB.  — 

same  parties.     Perth  Amboy  v,  Piscat-  An  order  of  removal  is  not  rendered  in- 

away,  19  N.  J.  L.  173.    To  the  same  valid  by  the  fact  that  the  pauper  was 

effect  is  Cadwallader  v,  Durham,  46  N.  not  examined  in  the  presence  of  both 

J.  L.  53.  justices  who  signed  the  order.     Great 

1.  Shirley  v,  Lunenburg,  11   Mass.  Bend  Tp.  Poor  Dist.  v.  Auburn,  etc, 

379,   wherein    it    was    said    that    '*  it  Poor  Asylum,  167  Pa.  St.  254. 

ought  to  appear  distinctly,  by  the  re-  8.  Walpole   v.   West  Cambridge,    8 

turn  of  the  officer  to  the  summons,  that  Mass.  376,  wherein  it  was  held  that  a 

the  person  removed  was  summoned,  or  complaint  in  removal  proceedings  was 

upon  the  record  that  he  was  present  faulty  in  that  it  did  not  state  the  cause 

during  the  examination. '  *  of  the  probability  of  the  paupers  becom- 

Votioo  to  Ono  Likoly  to  Booomo  Ohargo-  ing  chargeable.     See  also  Merrimack 

ftblo.—  In  Gilpin  Tp.  z/.  Parks  Tp..  118  County  v,  Sullivan  County,  45  N.  H. 

Pa.  St.  84,  it  was  held  that  an  order  of  181;  Booth  v.  Hillsborough  County,  45 

removal  of  an  alleged  poor  person,  who  N.  H.  139. 

had  never  been  a  burden  to  the  town-  Plaoo  of  SottlMnont.  —  A  complaint  to 

ship  by  relief  obtained,  without  notice  obtain  the  removal  of  a  pauper  need 

to  him,  was  void,   the  court  saying:  not  allege  where  the  pauper's  settle- 

*'  When  the  overseers  of  P.  township  ment  is.     Wilmington  v,  Jamaica,  42 

[the  plaintiffs]   made   their  complaint  Vt.  694. 

against  W.  [the  poor  person],  alleging  Vamot  of  nunilj.  —  The  complaint  in 

his  liability  to  become  chargeable,  it  a    proceeding    for  the    removal  of  a 

was  the  duty  of  the  justices  to  direct  pauper  having  a  family  need  not  set 

notice  to  him  of  the  complaint,  and  forth  the  names  of  the  family.    Wind- 

upoD  such  notice  to  inquire  into  and  ham  v.  Chester,  45  Vt.  459. 

adjudicate  upon  the  truth  of  the  com-  ttgaing  of  Oomplaiat.  —  In    Vermont 

plaint.     If  W.  had  been  a  pauper  he  the  complaint  has  been  held  sufficient 
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Amendmiit  of  OompUdnt.  —  The  complaint  in  removal  proceedings 
may,  it  seems,  be  amended.* 

6.  Order  of  Eemoval  —  a.  Requisites  of  Order.  —  An  order 
for  the  removal  of  a  pauper  should  show  on  its  face  that  the  offi- 
cers making  it  acted  within  their  authority,  and  that  all  the  facts 
necessary  to  authorize  it  exist  and  were  duly  proved  before  the 
officers  who  made  it.* 

though  signed  by  one  overseer  only.  Overseers   of    Poor   v.    Overseers    of 

Castleton  v.  Clarendon,   Brayt.    (Vt.)  Poor,  2  Vt.  151;    Bristol  v.  Braintree, 

186.  10  Vt.  203;    Danville  v.  Peacham,  41 

Varlaneo  Botwoon  Oomplaiat  and  Ordor.  Vt.  333;    Landgrove  tr.  Pawlet,  20  Vt. 

—  An  order  of  removal   will  not  be  309;    Windham  t/.  Chester,  45  Vt.  459; 

quashed  on  the  ground  that  the  justices  Burlington  v,  Essex,  ig  Vt.  91. 

found  that  the  pauper  '*  is  likely  to  be-  Certiloatioii  of  Copy  of  Ordar.  —  The 

come  chargeable,"  where  the  complaint  copy  of  an  order  for  the  removal  of  a 

was  that  **  she  is  chargeable.'*     Hard-  pauper  served  upon  the  overseer  of  the 

wick  V.  Pawlet,  36  Vt.  320.  poor  of  the  town  to  which  the  pauper 

1.  Guilford  v,  Abbott,  17  Me.  335,  is  to  be  removed  should  be  certified  as 
wherein  it  was  held  that  a  complaint  correct  by  the  justices  making  the 
alleging  that  a  pauper  was  likely  to  order,  and  their  mere  signature  sub- 
become  chargeable  was  properly  scribed  to  the  copy  of  the  order  is  not 
amended  by  the  addition  of  the  words  sufficient.  Sharon  v.  Strafford,  37  Vt. 
"  by  reason  of  age  and  infirmity."  74. 

8.  Princeton  v.  South  Brunswick.  23  Ago  of  Paupor.  —  It  is  not  necessary 

N.  J.  L.  169;  New  Barbadoes  v.  Pater-  to  set  out  the  age  of  the  pauper  in  an 

son,  27  N.  J.  L.  544;  Simpson  v.  May-  order  of  removal.     Franklin  %\  Bridge- 

baum,  58  N.  J.  L.  323;  Bridgewater  Tp.  water,  20  N.  J.  L.  567. 

V,  Bethlehem  Tp.,  50  N.  J.  L.  578 ;  Over-  Ago  of  Chilmn.  —  Where  children  are 

seers  of  Poor  v.  Overseers  of  Poor,  i  removed  with  their  father  or  mother 

Johns.  (K.Y.)  330;  Overseers  of  Poor  V.  in  consequence    of    such    father's  or 

Overseers  of  Poor,  i  Johns.  (N.  Y^  54;  mother's  settlement,  the  order  should 

Overseers  of  Poor  v.  Overseers  of  Poor,  set  forth  the  age  of  such  children,  to 

I  Yeates  (Pa.)  366.    See  also  Reading  show  that  they  could  not  themselves 

V.  Cumree,  5  Binn.  (Pa.)  81;  Directors  have  gained  any  other  settlement;  but 

of  Poor  V.  Guardians  of  Poor,  i  S.  &  R.  where  their  place  of    settlement  has 

(Pa.)    387:     Fallowfield  Tp.    v.   Marl-  been  adjudged  in  the  order,  their  ages 

borough  Tp.,  i  Dall.  (Pa.)  28.  need  not  be  set  out.     Elizabethtown  v. 

The  facts  upon  which  the  judgment  Springfield,  3  N.  J.  L.  67. 

in    removal    proceedings   is    founded  Ukoly  to  Booomo  Chargoablo.  —  It  is 

should  be    stated    in  the    judgment,  not  necessary  to  insert  in  an  order  of 

Walpole  V,  West  Cambridge,  8  Mass.  removal  that  it  was  adjudged  that  the 

276.                                                  '  person  removed  was  likely  to  become 

Tho   Copy   of  tho  Ordor  of   Bomoral  chargeable  to  the  town  from  which  he 

served  upon  the  overseers  of  the  poor  is  removed.     Elizabethtown  t/.  Spring- 

of  the  town  to  which  the  removal  is  field,  3  N.  J.  L.  67.     But  see  Overseers 

ordered  should  state  every  fact  essen-  of  Poor  v.  Overseers  of  Poor,  i  Yeates 

tial  to  give  jurisdiction  to  the  justices  (Pa.)  366. 

making  iL    Starksboro  v,  Huntington,  A4Judioation  of  flottlomont.  —  An  adju- 

50  Vt.  599;    St.  Johnsbury  v,   Morris-  dication  that  a  person  is  '*  the  proper 

town,  51  Vt.  316;  Barnet  v.  Concord,  4  poor  "  of  a  town  is  tantamount  to  an 

Vt.  564;    Landgrove  v.  Plymouth,  52  adjudication  that  he  has  his  lawful  set- 

Vt.  503.  tlement  in  such  town,  and  is  sufllicient. 

Vamot  of  Family. —  In  Landgrove  v,  Shirley  v,  Lunenburg,  11  Mass.  379. 

Plymouth,    52    Vt.    503,    disappr&idng  Inolvsioa     of    floreral    Ponons.  —  In 

Derby  v,  Barre,  38  Vt.  276,  it  was  held  Glocester  v,  Smithfield,  2  R.  I.  30,  it 

that  an  order  of  removal  might  include  was  held  that  more  than  one  person 

such  members  of  the  pauper's  family  could  be  included  in  an  order  of  re- 

as  he  would  be  legally  bound  to  sup*  moval. 

port,  though  such  members'  names  did  Soomrd  of  Ordor.  —  Where  two  of  the 

not  appear  in  the  complaint.    See  also  trustees  of  a  township  in  the  plaintiff 
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b.  Amendment  of  Order,  —  An  order  of  removal  may,  it 
seems,  be  amended  in  matters  of  form,  but  not  in  matters  of 
substance.* 

c.  Service  of  Order  —  Xumir  of  sonrioo.  —  The  order  of 
removal,  vsrith  the  notice  required  to  be  annexed  thereto,  should 
be  served  as  an  ordinary  writ  of  summons  is  served.* 

Return  of  Serrioo.  —  The  return  of  service  of  an  order  of  removal 

county  made    and    signed,    and    had  ice  of  a  certified  copy  of  the  order,  with 

served  upon  certain  paupers  who  had  order  of  notice  appended,  is  not  re- 

a  settlement  in  the  defendant  county,  quired;  but  a  certified  copy  of  the  war- 

the  notice  to  depart  authorized  by  the  rant  of  removal  containing  a  recital  of 

code,  and  afterwards,  at  a  meeting  of  the  record  of  the  order  should  be  left 

the  trustees,  they  ordered  temporary  with  the  overseer  of  the  poor  of  the 

relief  to  the  paupers,  and  still  later  the  town  to  which  the  removal  is  made, 

board  of  supervisors  of   the   plaintiff  Landgrove  v,   Plymouth,  53  Vt.   503.. 

county  made  an  order  continuing  relief  See  also  Barnet  v.  Woodbury,  40  Vu 

at  a  regular  monthly  rate,  and  orally,  266. 

while  in  session,  ordered  the  auditor  to  Tims  of  Serrlee.  —  The  notice  of  the 
notify  the  auditor  of  the  defendant  order  of  removal  may  be  served  upon 
county  that  the  paupers  had  become  a  the  town  'to  which  the  removal  is  or-^ 
county  charge,  which  he  did,  it  was  dered  before  the  day  fixed  for  the  re- 
held  that  an  action  to  recover  of  the  moval.  Poultney  v.  Sandgate,  35  Vt. 
defendant  county  for  the  relief  so  fur-  146;  Stowe  v.  Brookfield,  26  Vt.  524. 
nished  would  not  be  defeated  because  tofldeiiey  td  Senrloe.  —  It  is  sufficient 
the  trustees  did  not  cause  the  town  service  of  a  notice  of  an  order  of  re- 
clerk  to  make  a  record  of  their  action  moval  if  a  certified  copy  thereof  be  left 
in  ordering  the  warning  to  depart  and  by  an  officer  at  the  house  of  the  usual 
in  ordering  relief  to  the  pauper.  Bre-  abode  of  the  overseer  of  the  town  to 
mer  County  v,  Buchanan  County,  61  which  the  removal  is  ordered  to  be 
Iowa  624.  made,  with  a  person  of  sufficient  dis- 

1.  Vernon  Tp.  v.  Wantage  Tp.,  2  N.  J.  cretion,  then  resident  therein,  even 
L.  293,'wherein  it  was  held  that  an  order  though  the  overseer  never  received 
of  removal  directed  to  an  overseer,  in-  such  copy,  nor  has  any  actual  notice 
stead  of  to  a  constable,  was  properly  of  the  proceeding.  Poultney  v.  Sand- 
amended.  See  also  Hopewell  v.  King-  gate,  35  Vt.  146.  But  the  act  requiring 
wood,  2  N.  J.  L.  121;  Princeton  r.  an  attested  copy  of  the  order  of  re- 
South  Brunswick,  23  N.  J.  L.  169.  moval  to  be  left  with  the  overseer  is 

Bsv«rsal  of  Ordor.  —  After  a  pauper  not  satisfied  by  leaving  a  copy  of  the 

has  been  removed  in  accordance  with  warrant  containing  a  copy  of  the  order 

an   order  of  removal,  and  no  appeal  certified  by  the  constable  serving  it. 

from  the  order  is  taken,  the  justices  Georgia  v.  St.  Albans,  3  Vt.  43.    See 

making  it  cannot  supersede  it.     Over-  also  Dorset  v.  Rutland,  16  Vt.  419. 

seers  of  Poor  v.  Overseers  of  Poor,  2  Evidonoo  of  Serrleo.  —  In  Windham  v. 

Johns.  (N.  Y.)  105.  Chester,  45  Vt.  459,  it  was  held  that  an 

8.  East  Haven  v.  Derby,  38  Vt.  253.  officer's  return  of  service  on  a  warrant 

Who  Kay  Serro  Ordor.  —  An  order  of  of  removal,  that  he  had  served  a  copy 

removal  can  be  served  only  by  the  offi-  of    the    order   of  removal,  etc.,   was 

cer  designated  in  the  statute.     Gran-  prima  facie  evidence    of    such    serv- 

villc  V,  Hancock,  55  Vt.  323.  ice. 

Sorrioo  by  Paupor.  —  In  New  York  it  Traasmiisioii  of  Evidonoo.  —  In  New 

was  early  held  that  an  order  of  removal  Jersey^  where  an  order  is  made  for  the 

may  be  served  by  the  pauper  himself  removal  of  a  pauper  from  one  township 

delivering  it  to  the  overseers  of  the  to  another  in  the  same  county,  where 

poor  of  the  town  to  which  he  is  re-  no    poorhouse    is    erected,    it    is    not 

moved.     Overseers  of  Poor  v.  Over-  necessary  to  transmit  and  deliver  with 

seers  of  Poor,  5  Cow.  (K.  Y.)  363.  the  order  a  copy  of  the  evidence  on 

Voooisity  of  Sorrioo.  —  Where  a  pauper  which    the    adjudication    was    made, 

is  removed  within  thirty  days  of  the  Knowlton  v.  Independence.  9  N.  J.  L. 

making  of  the  order  of  removal,  serv*  276. 
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should  state  every  necessary  fact  to  constitute  legal  service.  * 

d.  Enforcement  of  Order.  —  It  has  been  held  that  man- 
damus  lies  to  enforce  compliance  with  an  order  of  removal.' 

6.  Warrant  of  BemovaL  —  In  Vertnont  the  record  of  the  judg- 
ment of  the  justices  required  by  statute  to  be  inserted  in  the 
warrant  of  removal  should  set  forth  such  facts  and  adjudications 
as  show  that  the  proceedings  have  been  legal  and  valid  from  their 
inception,  and  that  the  justices  making  the  order  of  removal  had 
jurisdiction  in  the  premises.' 

Time  of  Iitii»noe.  —  In  New  Jersey  the  warrant  for  removal  should 
not  issue  until  after  an  adjudication  of  the  settlement  and  the 
making  of  some  order  or  request  upon  the  party  to  remove  in 
compliance  with  it.* 

7.  Place  of  BemovaL  —  An  order  for  the  removal  of  a  chargeable 
pauper  should  be  to  his  last  place  of  legal  settlement.' 

1.  Whitingham  v,  Wardsboro,  47  Vt.  it  bears  date  at  the  time  when  the 

496,  wherein  it  was  held  that  service  order  of  removal  was  made,  though  by 

of  an  order  of  removal  on  H.,  overseer  such  order  a  future  day  is  appointed 

of  the  poor  of  W.,  "  by  leaving  a  true  before  which  the  pauper  may  volunta- 

and  attested  copy  of  this  order  of  re-  rily  remove  to  the  place  of  his  legal  set* 

moval  and  citation  at  his  house,  in  the  tlement.  Georgia  v,  St.  Albans,  3  Vt.  42. 

hands  of  A,  he  being  a  person  of  suit-  Vaoetiity  of  Ordofi  —  Where  a  pauper 

able  discretion  with  whom  to  leave  the  has  actually  become  chargeable   to  a 

same/*  was  defective  in  that  it  did  not  town,  there  is  no  necessity  to  order  him 

show  that  it  was  left  at  H.'s  last  and  to  remove  to  his  last  legal  settlement 

usual  place  of  abode,  or  that  W.  was  before   issuing  a   warrant  for  his  re- 

^' then  resident  therein,"  and  in  that  moval.    Overseers  of  Poor  z^.  Overseers 

there  was  no  return  thereon  indorsed,  of  Poor,  17  Johns.  (N.  Y.)  89. 

See  also  Landgrove  v,  Plymouth,  53  4.  Paterson   v,  Byram,  23  N.  J.   L. 

Vt.  503.  394. 

8.  Porter  Tp.  v,  Jersey  Shore,  82  Pa.  Tims  of  Sztentin|f  Warrant.—  It  is  no 
St.  275,  wherein  the  court  said:  **An  reason  for  quashing  an  order  of  re- 
action on  the  case  would  not  lie  on  be-  moval  of  a  pauper  Uiat  a  warrant  was 
half  of  the  pauper  to  enforce  the  order,  issued  by  the  justice  and  the  pauper 
and  a  verdict  for  damages  would  be  was  removed  with  his  own  consent  by 
no  proper  substitute;  and  what  would  the  constable  before  the  time  for  his 
become  of  the  pauper  in  the  meantime,  removing  himself  named  in  the  order 
or  who  would  undertake  her  cause?  had  expired.  Plymouth  v.  Mendon, 
The  writ  of  mandamus  is  the  onlv  23  Vt.  451,  ^/fV/fM/mV^iff^fBarnet  v.  Con- 
remedy  left,  and  it  is  clearly  appli-  cord,  4  Vt.  564. 
cable.'*  6.  Upper  Alloways  Creek  v,  Elsing- 

Penalty   for    Disobeying    Order. —  In  borough,  i  N.J.  L.445,  wherein  it  was 

Pennsylvania  the  only  penalty  for  dis-  held  that  the  order  could  not  direct  a 

obeying  an  order  of  removal  is  a  fine,  master  to  support  his  apprentice  who 

Sugarloaf  Tp.  v.  Directors  of  Poor,  44  had  become  a  chargeable  pauper. 

Pa.  St.  481.  Last  Plaoo  of  flottlomont.  —  An  order 

Sni&oioneyofBomoTal.  —  Where  actual  of  removal  to  the  last  place  of  resi- 

removal  of  the  pauper  is  impracticable,  dence  for  six  continuous  months  should 

a  constructive  transfer  from  one  dis-  adjudge  that  such  person  has  no  legal 

trict  to  the  other  by  delivery  of  the  settlement  within  the  state.     Paterson 

•order  of  removal  is  sufficient.    Done-  v.  Byram,  23  N.  J.  L.  394.    And  an 

gal  Tp.  V,  Sugar  Creek  Tp.,  (Pa.  1887)  allegation  in  an  order  of  removal  that 

II  Atl.  Rep.  213.  the  town  to  which  the  removal  isor- 

8.  Landgrove  v,   Plymouth,   52  Vt.  dered  is    the    *'  legal  settlement "   is 

503.  equivalent    to   an    allegation    that    it 

Date  of  Warrant.  ~  It  is  not  a  valid    is  the  "last    legal   settlement,*'  and 

•objection  to  a  warrant  of  removal  that    is  sufficient.     Franklin  v,  Bridgewater, 
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8.  Appeal  — ^j.  Appellate  Jurisdiction. — The  court  to 
which  an  appeal  lies  from  a  judgment  or  order  in  removal  pro- 
ceedings is  usually  designated  by  itatute.  ^ 

b.  Manner  of  Taking  Appeal.  —  No  particular  formality  is 
required  in  taking  an  appeal  from  an  order  of  removal.* 

c.  Time  of  Taking  Appeal.  —  The  time  of  taking  an  appeal 
in  removal  proceedings  is  also  usually  regulated  by  statute.' 

20  N.  J.  L.  567;  Overseers  of  Poor  v.  Sec  also  Directors  of  Poor  v.  Overseers 

Overseers  of  Poor,  17  Johns.  (N.  Y.)  89.  of  Poor,  68  Pa.  St.  386,  wherein  it  was 

See  also  Overseers  of  Poor  v.  Over-  held  that  an  appeal  from  an  order  of 

seers  of  Poor,  i  Johns.  (N.  Y.)  54.  removal  may  be  made  by  notice  to  the 

Bemoval    (hit   of    State.  —  Where    a  district  from    which    the    removal  is 

pauper  is  to  be  sent  out  of  the  state,  made  and  petition  to  the  Quarter  Ses- 

the  justices  in  their  order  of  removal  sions  to  allow  the  appeal,  without  pre- 

should  designate  the  route  by  which  vious    declaration    of   appeal    to    the 

the  pauper  is  to  be  transported.     Over-  magistrate  making  the  order, 

seers  of  Poor  v.  Overseers  of  Poor,  8  8.  See  the  sututes  of    the    several 

Johns.  (N.  Y.)  412.     But  see  Overseers  states. 

of  Poor  V,  Overseers  of  Poor,  (Pa.  1887)  In  Pennsylvania  an  appeal  from  an 

9  Atl.  Rep.  457,  where  it  was  held  that  order  of  removal  must  be  taken  to  the 

a  pauper  could  not  be  removed  beyond  next  term  of  the  Court  of  Quarter  Ses- 

the  limits  of  the  state.    See  also  Over-  sions  after  the  making  of  the  order, 

seers  of  Poor  v.  Overseers  of  Poor,  87  Sugar  Creek  r.  Washington,  62  Pa.  St. 

Pa.  St.  294;   Juniata  County  v.  Over-  479;   Directors  of  Poor  v.  Overseers, 

seers  of  Poor,  107  Pa.  St.  68.  34    Pa.    St.    231;     Bradford    Tp.    r. 

1.  See  the    statutes  of    the  several  Keating  Tp.,  27  Pa.  St.  275;  Oxford  v. 

states.    And  see  Com.  v.  Nathans,  2  Philadelphia,    2     Browne    (Pa.)    253; 

Pa.  St.  138;  Bradford  Tp.  v,  Goshen  Overseers  of  Poor  ^^  Overseers  of  Poor, 

Tp.,  57  Pa.  St.  495;  Mifflin  Tp.  r.  Eliz-  96  Pa.  St.  528;  Walker  Tp.  v.  Directors 

abeth,  18  Pa.  St.  17;  Mauch  Chunk  zr.  of  Poor,  156  Pa.  St.  426. 

Nescopeck,  21  Pa.  St.  49.  In  Vermont  an  appeal  from  an  order 

Appeal  by  Town  Aggrieved.  —  Under  a  of    removal    of   a  pauper  should    be 

statute  giving  an  appeal  where  a  town  taken  to  the  term  of  the  County  Court 

is  aggrieved  by  an  adjudication  for  re-  next  to  be  held  after  the  copy  of  the 

moval,  a  town  is  not  aggrieved  so  as  order  is  served.     Dorset  v,  Rutland,  16 

to  entitle  it  to  an  appeal  where  the  Vt.  419;   Strafford  v,  Hartland,  2  Vt. 

pauper  dies  after  the  order,  and  no  565;  Braintree  z^.  Westford,  17  Vt.  141; 

steps  have  been  taken,  and  it  does  not  Landgrove  v,  Pawlet,  18  Vt.  325. 

appear  that  any  will  be  taken,  to  col-  After  Serrioe  of  Warrant  of  Bemoral. — 

lect  from  it  the  expenses.     Adams  v.  Where  an  order  of  removal  was  made 

Foster,  20  Johns.  (N.  Y.)  452.  by  two  justices,  and  no  removal  in  fact 

Writ  of  Error.  —  Where  an  order  for  was  ever  made,  nor  any  copy  of  the 
the  removal  of  a  pauper  has  been  order  left  within  thirty  days  after  mak- 
made,  and  the  district  to  which  he  has  ing  it,  but  the  town  procuring  the 
been  removed  does  not  appeal  from  order  took  out  a  warrant  in  pursuance 
such  order,  a  writ  of  error  will  not  lie  of  it  and  delivered  it  to  the  constable, 
to  the  subsequent  order  of  the  Court  of  who  made  service  thereof  after  the  ex- 
Quarter  Sessions  charging  the  district  piration  of  the  thirty  days,  by  deliver- 
accepting  such  pauper  with  the  costs  ing  a  copy  to  the  overseer  of  the  poor 
of  his  previous  maintenance.  Perry  of  the  town  to  which  the  pauper  was 
County  V.  Chillisquaque  Tp.,  no  Pa.  ordered  to  be  removed,  it  was  held  that 
St.  153.  the  latter  town  might  take  an  appeal 

8.  Orange  v.  Bill,  29  Vt.  442,  wherein  to  the  term  of  the  County  Court  to  be 
it  was  held  that  if  the  party  intending  held  next  after  the  service  of  the  war- 
to  appeal  notifies  one  of  the  justices  of  rant  upon  it.  Marshfield  v,  Calais,  16 
that  intention  and  says  that  which  he  Vt.  598.  See  also  Westminster  r.  War- 
understands  amounts  to  taking  an  ap-  ren,  55  Vt.  522. 

peal,  and  the  justice  is  aware  that  he  &ror  in  Doeketing  AppeiL  —  An  ap- 

has  that  understanding,  it  is  sufficient,  peal  from  an  order  of  removal  will  not 
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d.  Record  on  Appeal.  —  The  statutes  likewise  provide  for 
the  record  to  be  sent  up  on  appeal  from  an  order  in  removal  pro- 
ceedings. Such  record  usually  includes  all  the  papers  used  and 
all  the  proceedings  had  before  the  justices.^ 

e.  Manner  of  Raising  Issues  on  Appeal.  —  Ih  Vermont 
issues  on  appeal  in  removal  proceedings  are  raised  by  plea  or 
motion  to  quash  the  order.* 

/.  Hearing  and  Determination  of  Appeal.  —  An  appeal 
in  removal  proceedings  is  heard  and  determined  on  the  merits 
rather  than  on  any  defects  in  the  proceedings  before  the  justices. • 

be  stricken  off  for  mere  error  of  the  and  rest  upon  the  fact  that  the  town  to 
clerk  of  Quarter  Sessions  in  docketing  which  the  removal  was  made  is  not  the 
it  to  the  wrong  term.  Overseers  of  legal  settlement  of  the  pauper.  Over- 
Poor  V.  Overseers  of  Poor,  (Pa.  1887)  9  seers  of  Poor  v.  Overseers  of  Poor,  2 
Atl.  Rep.  446.  Aik.  (Vt.)  120. 

Wbmi  AppMl  P«rfMttd.  —  In  Vermont  Plaoe  of  Baside&oe.  —  On  an    appeal 

an  appeal  in  removal  proceedings  is  from  an  order  of  removal,  the  question 

not  perfected  until  entered  in  the  court  whether  the  pauper  had  come  to  reside 

to  which  it  is  taken  or  until  notice  of  in  the  town  procuring  the  order,  within 

the  appeal  is  given  to  the  appellee,  the  meaning  of.  the  statute,   may  be 

Sl  Johnsbury  v,  Morristown,  51   Vt.  presented  by  plea  as  well  as  by  motion 

316.  to  quash.    Sutton  v,  Cabot,  19  Vt.  533. 

1.  Complaint  as  Part  of  Booord.  —  In  Bomoral  of  Tonaiit  in  Dowor.  —  That 

Vermont  neither  the  complaint  nor  a  one  cannot  be   removed  as  a  pauper 

copy  of  it  need  be  sent  by  the  justices  from  his  freehold  applies  to  a  tenant  in 

to  the  County  Court  as  a  necessary  dower,  and  advantage  of  this  may  be 

paper  in  the  proceedings  of  that  court,  taken  on  a  motion  to  quash  the  order 

Windham  v,  Chester,  45  Vt.  459.    See  of    removal.      Overseers   of    Poor   v. 

also  Westminster  v.  Warren,  55  Vt.  522.  Overseers  of  Poor,  6  Vt.  401. 

CortiorarL  —  In  Pennsylvania  a  certio-  Appoal  from  Intermodiato  Court  —  A 

rari  to  the  Quarter  Sessions  in  removal  general  exception  to  the  decree  of  the 

proceedings  brings  up  nothing  but  the  court  below  entered  on  an  appeal  from 

record.  Bradford  Tp.  v,  Goshen  Tp.,  57  an  order  for  the  removal  of  a  poor  per- 

Pa.  St.  495;  South  Huntingdon  v.  East  son   will   not  authorize  the  Supreme 

HuntiuKdon,  7  Watts  (Pa.)  527;   Ship-  Court  to  review  the  case  upon  its  mer- 

pen   r.  Gaines,  17  ^Pa.  St.  38;    Derry  its.    The  power  to  review  in  such  cases 

Overseers  v.  Brown,  13   Pa.   St.   389;  is  confined  to  the  question  raised  upon 

Plunkett's  Creek  Tp.  v,  Fairfield  Tp.,  exceptions  sealed  in  the  court  below  to 

58   Pa.  St.  209;    Directors  of  Poor  r.  its  decisions  upon  "  points  of  evidence 

Overseers,    34    Pa.    St.    231:     Mauch  or    of     law*'     presented.       Cambria 

Chunk  v^  Nescopeck,  21  Pa.  St.  46.  County  v.   Madison  Tp.,   138  Pa.  St. 

8.  Overseers  of  Poor  v.  Overseers  of  109.     See  also  Huston  Tp.  v.  Benezette 

Poor,  2  Aik.  (Vt.)  120;  Sutton  v,  Cabot,  Tp.,  135  Pa.  St.  393. 

19  Vt.  522;  Overseers  of  Poor  y.  Over-  8.  Reading  v.  Cumree,  5  Binn.  (Pa.) 

seers  of  Poor,  6  Vu  401.  81;  Walker  Tp.  v.  West  Buffalo  Tp., 

BefiBOti  Boaehod  by  Motion  to  anaih.—  11  Pa.  St.  95;  Plunkett's  Creek  Tp.  v, 
A  motion  to  quash  an  order  of  removal  Fairfield  Tp.,  58  Pa.  St.  209;  Cumber- 
reaches  only  such  defects  as  are  ap-  land  Tp.  v,  Jefferson  Tp.,  25  Pa.  St. 
parent  on  the  face  of  the  order.     Land-  463. 

grove  V.  Plymouth,  52  Vt.   503.     See  Timo  of  Hearing.  —  On  an  appeal  from 

also  Overseers  of  Poor  v.  Overseers  of  an  order  of  removal  the  parties  should 

Poor,  2  Vt.  200.  have  a  reasonable  time  for  procuring 

Whether  Chargeablo  or  Hot.  —  On  ap-  evidence  before  the  hearing.  Over- 
peal  from  an  order  of  removal,  the  seers  of  Poor  v.  Overseers  of  Poor, 
question  whether  the  pauper  is  charge-  (Pa.  1887)  9  Atl.  Rep.  446. 
able  or  likely  to  become  so  should  be  Partial  <^nashal  of  Order.  —  On  an  ap- 
raised  by  a  motion  to  quash  or  by  plea  peal  from  an  order  of  removal  the 
in  bar,  such  defense  being  interlocu-  court  may  in  part  quash  the  order  and 
tory.    A  plea  to  the  merits  should  state  in  part  confirm  iL    Directors  of  Poor 
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9.  Cofti.  —  The  costs  in    proceedings  for  the  removal  of  a 

pauper,  both  before  the  justices  and  on  appeal,  are  as  a  rule  gov- 
erned by  statute.^ 

V,  Guardians  of  Poor,  x  S.  &  R.  (Pa.)  which  the  pauper  was  improperly  re- 

387.  moved  may  make  an  order  for  his  re> 

AmMidiiMiitof  Ordir.  —  If  an  order  for  moval  back  to  the  town  from  which  he 
the  removal  of  a  pauper  is  defective  in  was  removed,  or  if  it  appears  that  the 
omitting  to  state  that  the  person  has  pauper  has  no  settlement  in  that  town 
become  or  is  likely  to  become  charge-  they  may  make,  a  new  original  order 
able,  it  is  the  duty  of  the  Court  of  for  his  removal  to  the  place  of  his  last 
Quarter  Sessions  on  appeal  to  amend  legal  settlement.  Rouse  v,  Moore,  18 
such  order  and  proceed  to  try  the  case  Johns.  (N.  Y.)  407. 
upon  its  merits.  Cumberland  Tp.  v,  1.  See  Overseers  of  Poor  v.  Over- 
Jefferson  Tp.,  25  Pa.  St.  463.  seers  of  Poor,   10  Wend.  (N.  Y.)  588. 

So  an  order  for  the   removal  of  a  And  see  Overseers  of   Poor  v.  Over- 
pauper  widow  **  and  family  "  may  be  seers  of  Poor,  i  Johns.  (N.  Y.)  330;  St. 
amended  on  appeal  by  inserting  the  Clair  v.  Moon,  6  W.  &  S.  (Pa.)  533. 
names  of  her  children.    Chillisquaque  Coiti  on  Partial  i^aashaL  —  Where  on 
V,  Lewisburg,  2  Penny.  (Pa.)  487.  appeal  an  order  of  removal  is  in  part 

XaintenanooPsiiding  Am^oaL  —  Where  confirmed  and  in  part  quashed,  neither 

an  appeal  from  an  order  of  removal  is  party  is  entitled  to  costs.     Directors  of 

sustained,  and  a  sum  is  awarded  by  the  Poor  v.  Guardians  of  Poor,!  S.  &  R. 

court  to  the  appellant  for  costs  and  (Pa.)  387. 

charges,  the  court  may  at  the  same  Cofti  on  Aoooptanoo  of  Panpor. —  In 
session,  if  demand  is  then  made,  award  Pennsylvania  the  poor  laws  do  not  pro- 
such  additional  sum  as  will  reimburse  vide  for  costs  or  charges  of  a  pauper 
the  appellant  for  the  amount  paid  for  removed  by  order  of  two  justices  to  his 
the  relief  of  the  pauper  between  the  last  and  legal  settlement,  where  he  is 
time  of  removal  and  the  determination  accepted  and  no  appeal  is  taken, 
of  the  appeal.  But  if  no  such  demand  Schuylkill  v,  Montour,  44  Pa.  St. 
be  made  at  the  same  session,  the  right  484. 

to  recover  such  sum  is  not  lost;  a  claim  A^protmont  as  to  Coiti.  — Where  the 

therefor  may  subsequently  be  allowed  parties  to  an  appeal  from  an  order  of 

and  filed  by  the  court.  Huntingdon  Tp.  removal  of  a  pauper  which  was  pend- 

V,  New  Columbus,  109  Pa.  St.  579.     See  ing  in  the  County  Court  agreed  that 

also  Overseers  of  Poor  v.  Overseers  of  the  suit  should  be   discontinued,  and 

Poor,  (Pa.  1886)  4  Atl.  Rep.  732.  that  the  defendants  should  pay  to  the 

IMimYMil  of  Am^oaL  —  An  appeal  plaintiffs  the  "costs"  which  had  ac- 
taken  from  an  order  of  removal,  and  crued,  it  was  held  that  this  did  not  in- 
entered  four  days  afterwards  at  the  elude  the  expense  of  maintaining  the 
opening  of  the  term  of  the  court  to  pauper  after  the  order  of  removal  was 
which  It  was  taken,  should  not  be  dis-  made.  Brookfield  v,  Braintree,  21  Vt. 
missed  two  days  after  its  entry  on  mo-  447. 

tion  of  the  appellee,  but  the  cause  Bemody  for  Snfbroement.  —  In  /'^it- 
should  be  continued.  Chester  v,  Lon-  sylvania  it  was  held  that  the  liability 
donderry,  51  Vt.  535.  for  costs  in  removal  proceedings  is  en- 

BototmI  of  Order — Bemoval  Back. —  forceable  by  petition  to  the  Court  of 

Where  the  order  for  the  removal  of  a  Quarter  Sessions.    Directors  of  Poor  v. 

pauper  from  one  town  to  another  is  Overseers  of  Poor,  91  Pa.  St.  431.    See 

reversed  and  quashed  on  appeal,  the  also  Schuylkill  v^  Montour,  44  Pa.  St. 

justices  of  the  peace  of  the  town  to  484. 
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d.  Executors  and  Administrators ,  681. 

e.  Nonresidents y  682. 
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a.  In  General^  683. 
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5.  Affidaint  or  Oath,  686. 

a.  By  Whom  Made,  686. 
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(2)  Infants,  686. 
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8.  Assignment  of  Counsel,  690. 

9.  CV?j/j,  691. 

a.  In  General,  691. 

^.  Interlocutory  Costs,  691. 

^.  CV?J/J  Accruing  Before  Order,  693 


Ti^  /«  Same  Suit,  692. 


/«  Former  Suit,  693. 
10.  Appeals  in  Forma  Pauperis,  693. 
a.  J?/jf^/  To,  693. 
^.  Affidavit  or  Oath,  695. 
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IX.  Dispaupering^  697. 

a.  In  General,  697. 

b.  Ability  to  Pay  Costs,  698. 

c.  Vexatious  Conduct,  698. 

n.  PBOOSXDniGB  TTVDEB  POOB-DSBTOB  ACTS,  698. 

1.  jurisdiction,  698. 

a.  In  General,  698. 

b.  Selection  of  justices,  700. 
r.  Who  Qualified  to  Act,  702. 

d.  ^Jurisdiction  Should  Appear  from  Record^  703* 

2.  JFA^?  May  Apply  for  Discharge,  703. 

3.  The  Application,  705. 

4.  Notice  or  Citation  to  Creditor,  706. 

a.  In  General,  706. 

^.  Form  and  Sufficiency,  'jot. 

(i)  Compliance  with  Statute,  707. 

(2)  Not  Governed  by  Strict  Rules,  707. 

(3)  Describing  Execution,  709. 

(4)  Appointing  Time  and  Place^  709. 

(5)  Misnomer,  710. 
^.  Service,  710. 

(1^  j9y  Whom,  710. 

(2)  C?«  Whom,  711. 

(a)  (?«  M^  Creditor,  711. 

r^)  C?«  Creditor's  Attorney  or  Agent,  711^ 

(r)  (?«  Officer  Who  Made  Arrest^  712. 

(3)  When  Served,  712. 

(4)  Where  Served,  713. 
(5S  -^<:?«/  Served,  714. 

(6)  Return,  714. 
</,  New  Notice,  715. 

(i)  -^(^f'  »S<?<?«  Issued  After  Former  Notice^  715,. 
(2)  ^^«  Change  of  Circumstances,  716. 
/.    Waiver  of  Objections,  718. 

5.  Attendance  of  Parties  and  Magistrates, 'jiS, 

a.  Debtor,  718. 

^.  Creditor,  720. 

r.  Magistrates,  720. 

</.   Time  for  Appearance,  721. 

6.  Adjournment,  722. 

7.  Examination  and  Disclosure,  723. 

^1.  /«  General,  723. 

^.  Disposition  cfl^roperty,  >j 2$. 

c.  Review  of  Proceedings,  727. 

8.  r^f  C>tfM,  727. 

9.  Record — Certificate  of  Discharge,  729. 

a.  /«  General,  729. 

^.  Certificate  of  Discharge,  729. 

^.  Amendment,  731. 

^.  Conclusiveness,  731. 
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10.  Charges  of  Frauds  732. 

a.  In  General^  732. 

b.  Form  and  Sufficiency y  734. 

c.  Appeal,  735. 

11.  Bond  or  Recognizance^  *j2l^, 

a.  In  General,  736. 

^.  Effect  Ofy  jyi- 

c    Who  May  Take,  737. 


d.  Form  and  Sufficiency,  737. 
(i)  Conformity  with  StcUute,  737. 
(2)  Bond  Good  at  Common  Law,  738. 

e.  Performance  and  Breach,  739. 
i^  In  General,  7«9. 
'21  Performance  oy  Taking  Oath,  740. 
3S  Performance  by  Surrender  of  Debtor,  740. 
4)  Computing  Time  for  Performance,  741. 

/.  Action  on  Bond,  741. 
^i^  /«  Genercil,  741. 
2S  Declaration,  742. 
^3)  /'//a,  742. 

CROSS-REFERENCES. 

For  ^M^r  titles  in  this  work  treating  of  Poor  Debtors,  see  ASSIGN- 
MENT FOR  BENEFIT  OF  CREDITORS,  vol.  2,  p.  865 ; 
EXECUTIONS  AGAINST  THE  BODY  AND  ARREST 
IN  CIVIL  CASES,  vol.  8,  p.  584;  INSOLVENCY,  vol.  11, 
p.  i;  SUPPLEMENTARY  PROCEEDINGS.  And  see 
generally  article  SECURITY  FOR  COSTS. 

I  PBOOXSDnieB  ni  Fobma  Paitpbbib  —  1.  Origin  of  Sight  —  At 
Oomiiioii  Law  the  right  to  prosecute  or  defend  in  forma  pauperis  had 
no  existence;  it  originated  in  the  statute  11  Henry  Vll.,  c.  12, 
which  allowed  pauper  plaintiffs  to  sue  without  payment  of  costs 
or  fees.* 

1.  Oldfield  V.  Cobbett,  i  Phil.  6x3.  Hen.  VII.,  c.  12,  that  a  plaintiff  who 
In  Roy  V.  Louisville,  etc.,  R.  Co.,  34  was  a  pauper  could  be  admitted  to  sue 
Fed.  Rep.  276,  the  court,  in  speaking  as  a  poor  person.  Tidd's  Prac.  97. 
of  the  right  to  sue  in  forma  pauperis^  And  by  statute  23  Hen.  VIII.,  c.  15, 
said:  *'  At  common  law  no  plaintiff  had  such  person  was  exempt  from  the  pay- 
any  such  right,  it  being  a  purely  stat-  ment  of  cost  to  the  defendant  in  an 
utory  privilege.  ♦  ♦  ♦  By  the  stat-  action  of  debt,  in  the  event  he  was 
ute  II  Henry  VII.,  c.  12,  for  the  first  nonsuited  or  had  a  verdict  returned 
time  paupers  were  allowed  to  sue  as  against  him;  but  he  might  be  subjected 
plaintiffs  without  paying  these  fees,  to  such  other  punishment  as  the  justices 
which  privilege  they  obtained  by  peti-  before  whom  the  action  was  pending 
tion  upon  their  affidavit  of  poverty  and  might  deem  reasonable." 
certificate  of  counsel  that  there  was  a  fight  Bom  Hot  Szlft  in  Abstaos  of 
good  cause  of  action.*'  Statute. —  In  Campbell  v.  Chicago,  etc.. 
In  Harrison  v.  Stanton,  146  Ind.  366,  R.  Co.,  33  Wis.  490,  it  was  field  that 
the  court  said:  **  The  common  law  did  where  there  was  no  statute  authorizing 
not  authorize  any  one  to  sue  in  forma  a  ^non  to  %^t  in  Jorma  pauperis^  it  was 
pauperis ^  and  it  was  only  in  pursuance  no  abuse  of  discretion  to  dismiss,  for 
of  the  provisions  of  the  statute  of  11  want  of  security  for  costs,  a   cause 
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In  Bqnlty  the  statutes  giving  to  plaintiffs  the  right  to  sue  in 
forma  pauperis  in  courts  of  law  have  been  followed  in  principle, 
and  the  relief  has  also  been  extended  to  defendants.* 

2.  To  What  Pertoni  Privilege  Extends  —  a.  In  General. — 
While,  of  course,  the  question  as  to  who  may  take  advantage  of 
the  acts  allowing  suits  in  forma  pauperis  depends  in  large  measure 
upon  the  terms  of  the  particular  statute  under  which  the  applica- 
tion is  made,  still  it  may  be  stated  as  a  general  rule  that  the 
privilege  will  be  extended  to  any  person  who  can  show  that  he 
has  a  good  cause  of  action  and  from  extreme  poverty  is  unable  to 
meet  the  expenses  of  the  suit.* 

which  had  been  adjourned  a  week  Who  Ii  a  ^  Poor  Penon."  —  Code  Civ. 
therefor;  the  plainiiflf,  through  poverty,  Pro.  N.  Y.,  §  459,  defines  the '*  poor 
being  unable  to  procure  such  security,  person  "  comprehended  by  its  provi* 
The  court  said:  "  We  have  no  statute  sions  to  be  one  who  '*  is  not  worth  one 
which  authorizes  a  person  to  sue  in  hundred  dollars  besides  the  wearing 
forma  pauperis.  It  seems  almost  like  apparel  and  furniture  necessary  for 
a  hardship  that  a  poor  person  should  himself  and  his  family,  and  the  sub- 
not  be  able  to  litigate.  But  this  is  a  ject-matter  of  the  action."  McNamara 
matter  for  the  legislature  to  regulate,  v.  Nolan,  13  Misc.  Rep.  (N.  Y.  C.  PI.)  76. 
and  not  the  justice.*'  Where  a  person's  property  is  so  en- 

1.  Oldfield  V,  Cobbett,  i  Phil.  613.  cumbered  that  he  is  unable  to  raise 
In  Ferguson  v.  Dent,  15  Fed.  Rep.  money  on  it,  either   by  mortgage  or 

771,  the  court  said:  "  The  common  law,  sale,  and  can  get  no  one  to  go  on  his 
unlike  the  civil  law,  whil^  allowing  bond  for  costs,  he  is  entitled  to  prose- 
poor  persons  to  sue  in  forma  pauperis^  cute  in  forma  pauperis  under  the  Texas 
did  not  permit  them  to  defend  in  that  statute.  Meyer  v,  Weber,  (Tex.  Civ. 
form.  I  Tidd's  Pr.  (3d  Am.  ed.)  97,  App.  1897)  40  S.  W.  Rep.  627. 
98.  And  infant  defendants  were  liable  A  plaintiff  is  warranted  in  making 
for  costs,  while  the  insolvency  of  a  next  an  affidavit  of  poverty  by  evidence  that 
friend  did  not  throw  the  burden  of  he  owns  no  property,  that  that  assessed 
costs  on  an  infant  plaintiff.  Id.  99,  to  him  belongs  to  his  wife,  and  that  he 
100.  Courts  of  equity,  however,  like  had  requested  several  persons  to  go 
the  civil  law,  made  no  distinction  be-  security  for  his  costs,  which  they  re- 
tween  plaintiffs  and  defendants  in  this  fused  to  do.  Walker  v.  Smith,  (Miss, 
respect,  nor  any  between  adults  and  1895)  19  So.  Rep.  102. 
infants.  I  Daniell's  Ch.  Pr.  (5th  ed.)  Biirht  Kay  Bo  Sttabliihod  by  Onth  of 
37-44.  74,  75,  154,  156.'*  Applioant.  —  The   oath  of  the  plaintiff 

2.  See  the  statutes,  and  see  M*Clena-  himself  may  be  received  to  establish 
han  V,  Thomas,  2  Murph.  (N.  Car.)  247.  the  fact  necessary  to  show  him  entitled 
See  also  Spalding  t^.  Bainbridge,  12  R.  I.  to  sue  in  forma  pauperis,  Sumner  v, 
244.  Candler,  74  N.  Car.  265. 

Federal  Courts. —  Under  Act  Cong.  One  of  floreral  PlaintJft  cannot  be  ad- 
July  20,  1892,  §§  1.4,  the  court  may  mitted  to  sue  in  forma  pauperis.  Os- 
allcJw  a  plaintiff  to  sue  i«/^rwa/a«/^rf  J  trander  v.  Harper,  14  How.  Pr.  (N.  Y. 
upon  his  filing  a  proper  affidavit  of  Supreme  Ct.)  16. 
poverty  and  also  an  affidavit  of  facts  A  Person  Who  Hat  Parted  with  an  In- 
showing  that  his  cause  of  action  is  not  terest  in  the  Clmim  on  which  the  action 
frivolous.  Whelan  v,  Manhattan  R.  is  brought  should  not  be  allowed  to  sue 
Co.,  86  Fed.  Rep.  219.  And  the  right  in  forma  pauperis  ^iXi\iO\xg\i^\xz\i9LS%iga'' 
to  sue  in  forma  pauperis  wsM  rtcogniztd  men  t  be  to  his  attorney  as  compensa- 
in  the  federal  courts  even  before  the  tion  for  his  services.  Joyce  v.  Cooper, 
passage  of  that  act.  Bradford  v.  Brad-  49  N.  Y.  Super.  Ct.  115;  Davis  v.  Hig- 
ford,  2  Flipp.  (U.  S.)  280.  gins,  91  N.  Car.  382.     Compare  OtltnuA 

In  Admi^ty  any   person    may  sue  v.  Barclay,  16  Tex.  Civ.  App.  193. 

without  giving  security  for  costs  upon  Hnsband  Suing  for  Umited  DiToroe.-* 

{>roof  of  his  inability  to  do  so.     Wheat-  In  Petition  of  McAllen,  i  N.  Y.  Month, 

ey  V.  Hotchkiss,  i  Sprague(U.  S.)  225.  L.   Bui.  60,  a  husband  was  allowed  to 
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Hot  to  Bo  E&oo!ir»god.  —  Applications  for  leave  to  sue  in  forma 
pauperis  are  not  to  be  encouraged,*  and  while  the  granting  of  the 
privilege  in  a  deserving  case  is  perfectly  just  and  proper,  still  it 
should  not  be  extended  by  construction  beyond  its  true  scope 
and  purpose.* 

Should  Bo  eood  0mm  of  Aetion.  —  Abuse  of  the  privilege  by  the 

bringing  of  suits  in  which  there  is  no  meritorious  cause  of  action 
should  not  be  allowed.'     In  England  ^Xi  application  for  leave  to 

8ue  for    a  limited  divorce  in  forma  244,  it  is  held  that  where  a  plaintiff  is 

pauperis.  too  poor  to  give  security  for  costs,  the 

Misoondnot  in  %  Formor  Omiso  is  no  court  will  require  evidence  of  a  prob- 

ground  for  refusing  a  party  liberty  to  able  cause  of  action  before  allowing 

sue  as  a  pauper  in  another,  for  the  sub-  him  to  proceed. 

ject    before  in    dispute.      Bowyer    v.  In  Beyer  v,  Clark,  29  Abb.  N.  Cas. 

M'Evoy,  I  B.  &B.  562;  Corbett  f .  Cor-  (N.  Y.  Super.  Ct.)  338,  which  was  an 

bett.  i6Vcs,  Jr.  407.    See  also  Murphy  action  for  personal  injuries,  affidavits 

V.  Oldis,  I  Hog.  219.    See  infra^  1.  1 1,  of  the  plaintiff's  fellow  servants  were 

Dispaupering,  introduced  showing  that  the   plaintiff 

1.  In  Isnard  v.  Cazeaux,  i  Paige  (N.  voluntarily  placed  herself  in  a  position 

Y.)  39,  Walworth,  Ch.,  said :  **  Applica-  to  receive  such  injuries,  and,  upon  being 

tions  of  this  kind  are  not  to  be  encour-  hurt,  remarked  that  it  was   her  own 

aged  in  this  state,  where  every  healthy  fault.     It  was  held  that  the  application 

and  industrious  citizen  can  earn  suffi-  to  sue  as  a  poor  person  should  t>e  de- 

cient  to  support  himself  and  also  to  en-  nied,  notwithstanding  the  plaintiff  posi- 

able  him  to  pay  the  moderate  fees  of  tively  contradicted  such  affidavits  by 

the  officers  of  this  court.     Evenin  Eng-  her  own  affidavit, 

land,  where  the  stamp  duties  and  the  Vorth  CaroUna  —  HowCauso  of  Aetloa 

fees  of  office  are  so  burdensome  to  the  Shown.  —  In  granting  an  order  for  a 

suitor,   a  party   was  dispaupered  be-  person  to  sue  in  forma  pauperis^  it  is 

cause  it  appeared  he  was  in  possession  sufficient  compliance  with  the  statute, 

of  the  premises  in  controversy,  a  cot-  Bat.  Rev.,  c.  17,  §  72,  for  the  presiding 

tage    worth    only    4ar.    per    annum,  judge  to  be  satisfied  by  a  certificate  of 

Spencer  v,  Bryant,  11  Ves.  Jr.  49.     In  counsel  or  otherwise  that  the  plaintiff 

this  country  the  court  must  be  con-  has  an  honest  cause  of  action  on  which 

vinced  that  the  party  is  really  an  object  he  may  reasonably  expect  to  recover, 

of  charity  before  it  will  grant  him  this  Miazza  r.  Calloway,  74  N.  Car.  31. 

privilege."  AfldaTito  Donying  Canso  of  Aoition. — 

Caso  Should  Bo  BoMonably  Cloar.  —  In  Where  a  plaintiff  seeking  to  sue  in 

Harris  r.  Mutual  L.  Ins.  Co.,  20  Civ.  /<?rm<i/ati^^rtx  stated  his  cause  of  action 

Pro.  Rep.  (N.  Y.  Supreme  Ct.)  192,  it  in  general  terms  only,  and  on  in  forma- 

was  held  that  such  an  order  should  not  tion  and  belief,   without   giving    the 

be  granted  except  in  a  reasonably  clear  source  of  the  information  and  belief, 

case,  and  where  it  is  reasonably  cer-  and  affidavits  were  introduced  by  the 

tain  that  the  process  of  the  court  will  defendants    positively  averring    facts 

not  be  abused.  showing  not   only  that  the  defendant 

8.  Harrison  v,  Stanton,  146  Ind.  366.  was  not  negligent,  but  that  the  plaintiff 

Statntot  Constrnod  Strictly.  —  Statutes  was  guilty  of  contributory  negligence, 

providing  for  suits  in  forma  pauperis  and  the  plaintiff  did  not  reply  to  such 

should  be  strictlv  construed  as  against  affidavits,  it  was  held  that  he  was  not 

the  applicant.    Moore  v,  Cooley,  2  Hill  entitled  to  sue  as  a  poor  person.    Saltz- 

(N.  Y.)4i2:  Zimmer  v.  Schmalz,  i  N.  man  v,  Northrop,  18  Misc.  Rep.  (N.  Y. 

Y.  City  Ct.  435.  City  Ct.)  353- 

8.  Beyer  v,  Clark,  29  Abb.  N.  Cas.  Oonfliot  of  Evidonoo  as  to  Vorlts.  —  In 

(N.  Y.  Super.  Ct.)  338;  Ex  p,  Cobbett,  Downs  v,  Farley,  18  Abb.  N.  Cas.  (N. 

3  H.  &  N.    155,  27   L.   J.   Exch.    199;  Y.  Super.  Ct.)  464,  an  application  for 

Hawes  v,  Johnson,  i  Y.  &  J.  10.     See  leave  to  sue  as  a  poor  person  was  de* 

also  Adams  v.  St.  Louis  Transfer  Co.,  nied,  there  being  a  conflict  of  evidence 

5  Mo.  App.  593.  as  to  whether  the  plaintiff  had  a  good 

In  Spalding  v,  Bainbridge,  12  R.  I.  cause  of  action,  and  was  without  suffi- 

S77  Volume  XVI. 


Prooeadingi  POOR  PERSONS,  in  Fomuk  Pauptris. 

sue  in  forma  pauperis  must  be  accompanied  by  a  certificate  of 
counsel  that  the  petitioner  has  a  good  cause  of  action.* 

Applieant  XuBt  Be  Without  Vaaai.  —  The  party  applying  for  leave 
to  sue  in  forma  pauperis  must,  it  is  generally  held,  really  be  an 
object  of  charity ;  and  when  it  appears  that  he  is  in  fact  able  to 
meet  the  expenses  of  the  suit,  the  privilege  should  not  be  allowed 
him.*  Thus,  in  England  it  is  held  that  a  plaintiff  owning  prop- 
erty cannot  be  allowed  to  pauperize,  even  though  such  property 
be  the  subject-matter  of  the  suit.' 

Disoretloii  of  Court.  —  In  some  jurisdictions  it  is  a  matter  within 
the  discretion  of  the  court  whether  the  applicant  shall  be  per- 
mitted to  sue  as  a  poor  person.* 

cient  means  to  enable  him  to  carry  oa  weekly  salary  of   twenty  dollars  and 

the  suit,  and  there  being  evidence  that  paying  a  rent  of  two  hundred  dollars 

he  had  agreed  with  his  attorney  that  per  year  for  the  house  that  he  occupies, 

the  latter  should  advance  the  expenses  Wickelman  t/.  A.  B.  Dick  Co.,  85  Fed. 

of  the  suit  and  receive  one-half  of  any  Rep.  831. 

recovery  therein.  Cause  of  Inability  Hot  Material. — 
Hew  Tork  —  Code  Proviiion  Construed.  Where  it  appears  that  a  person  apply- 
—  The  meaning  of  Code  Civ.  Pro.  N.  ing  to  sue  in  forma  pauperis  has  not 
Y.,  §  460,  which  provides  that  leave  to  the  means  necessary  to  defend  or  prose- 
sue  in  forma  pauperis  shall  be  granted  cute,  it  is  immatenal  from  what  cause 
where  the  court  is  "  satisfied  "  that  the  the  want  of  means  has  arisen;  and  the 
applicant"  has  a  good  cause  of  action,"  action  of  the  court  in  granting  the  ap- 
is that  the  application  shall  be  granted  plication  cannot  be  questioned  by  shew- 
where  the  facts  alleged,  if  true,  consti-  ing  that  the  person  is  of  sufficient 
tute  a  good  cause  of  action;  and  the  physical  ability  to  labor  for  and  acquire 
court  will  not  consider  affidavits  going  the  necessary  means.  Kerr  v.  State, 
to  show  that  the  plaintiff  has  not  a  35  Ind.  288. 

meritorious    cause    of    action.      Mc-  Insnf&dent  Showing  of  PlaintiiTs  AUl- 

Namara  z/.  Nolan,  13  Misc.  Rep.  (N.  Y.  ity.  —  An  allegation,  in  an  application 

C.  PI.)  76.  to   sue  in  forma    pauperis^   that    the 

1.  In  re  Atkinson,  23  Ir.  L.  Rep.  509;  plaintiff  *'  is  not  worth  one  hundred 
Bryant  v.  Wagner,  7  Dowl.  P.  C.  676,  dollars  besides  the  wearing  apparel  and 
3  Jur.  893.  And  see  lies  z/.  Flower,  6  furniture  necessary  for  himself  and  his 
L.  T.  N.  S.  843.  See  also  infra^  I.  5.  family,  and  the  subject-matter  of  the 
c,{!^  Certificate  of  Counsel.  action,**    is  not  contradicted  by  testi- 

Bule  Adopted  in  Federal  Court.  —  In  mony  introduced  by  the  defendant  to 

Bradford  v.  Bradford,  2  Flipp.  (U.  S.)  the  effect  that  the  plaintiff  resides  on 

280,    which    was  decided    tefore  the  the  second  floor  in  four  or  five  neatly 

passage  of  Act  Cong.,  July  20,   i8g2,  and  comfortably  furnished  rooms,  and 

regulating  suits  by  poor  persons,   the  that  he  regularly  receives  fifteen  dol- 

English  rule  requiring  the  certificate  of  lars    weekly  wages.      McNamara    v, 

counsel  that  the  plaintiff  has  a  merito-  Nolan,  13  Misc.  Rep.  (N.  Y.  C.  PI.)  76. 

rious  cause  of  action  was  approved  and  8.  Ridgway  v.  Edwards,  L.  R.  9  Ch. 

adopted.  143;  Spencer  v.  Bryant    11  Ves.  Jr.  49; 

2.  Isnard  v,  Cazeaux,  i  Paige  (N.  Taprell  v,  Taylor,  9  Beav.  493;  Butler 
Y.)  39;  Burry  Port  Co.  v.  Bowser,  26  v.  Gardener,  12  Beav.  525.  But  sec 
L.  J.  Ch.  319;  Boddington  v,  Woodley,  Allen  v.  M'Pherson,  5  Beav.  485;  Perry 
5  Beav.  555;  Perry  v.  Walker,  i  Colly,  v.  Walker,  I  Y.  &  Coll.  Ch.  676.  Sec 
229,  13  L.  J.  Ch.  75;  Raxworthy  v^  bIso  infra,  I.  ix.  Dispaupering. 
Raxworthy,  7  L.  J.  Ch.  136;  Mather  v.  4,  Chicago,  etc.,  R.  Co.  v.  Lane,  130 
Shelmerdine,  7  Beav.  267;  Romilly  v.  111.  116,  Clement  v.  Brown,  30  111.  43; 
Grint,  2  Beav.  186.  Rockford  v.  RusselK  9  111.  App.  229: 

Person   Earning  Twenty   Dollars   per  Wetz  v.  Greffe,  71  111.  App.  313;  Joyce 

Week.  —  Act  Cong.,  July  20,  1897,  pro-  v.  Cooper,  49  N.  Y.  Super.  Ct.    115; 

viding  for  suits  in  forma  pauperis,  does  Alexander  v.   Meyers,  8  Daly  (N.  Y.) 

not    apply    to    a  person   receiving  a  112;    Trimble    v.  Kilgannon,   24  Civ. 
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b.  Infants.  —  In  some  jurisdictions  it  is  held  that  the  right  to 
sue  in  forma  pauperis  does  not  extend  to  suits  by  infants.^  But 
the  view  taken  by  most  of  the  courts  is  that  infancy  furnishes  no 
reason  for  denying  access  to  the  courts  of  justice,  and  that  the 
right  to  prosecute  or  defend  without  giving  security  for  costs 
should  apply  as  well  to  infant  suitors  as  to  other  poor  persons.' 

Pro.   Rep.   (N.  Y.  Super.  Ct.)  400,  12  Lane,  130  III.  116,  30  111.  App.  437;  St. 

Misc.  Rep.  (N.  Y.)  459.  But  see  Shapiro  Louis,  etc.,  R.  Co.  v,  Reagan,  52  111. 

V.  Burns,  31  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  App.  488. 

144,  23  Civ.  Pro,  Rep.  (N.  Y.)  365,  7  Indiana,  —  Britton  v,  Sute,  115  Ind. 

Misc.  Rep.  (N.  Y.)4i8.  55;  Wright  v,  McLarinan,  92  Ind.  103; 

Bnling  of  Txial  Oonrt  Hot  Bevl«wad  on  Hood  v,  Pearson,  67  Ind.  368. 

Ajn^oaL  —  Since  it  is  a  matter  within  Kansas,  —  Missouri   Pac.  R.   Co.  r. 

the  discretion  of  the  trial  court  whether  Cooper,  57  Kan.  185. 

a  plaintiff  shall  be  permitted  to  sue  in  Kentucky,  —  Westerfield    v,   Wilson, 

forma  pauperis^  the  ruling  of  the  court  12  BuBh(Ky.)  125;  Richardson  v.  Hunt, 

in  that  regard  will  not  be  reviewed  on  5  Ky.  L.  Rep.  931. 

appeal.    Clement  v.  Brown,  30  111.  43;  New  York,  —  Trimble  v,  Kilgannon, 

Rockford  v,  Russell,  9  111.  App.  229.  24  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.) 

Whon  Boftisalof  Apj^ieation  Chronnd  for  400,  12  Misc.  Rep.  (N.  Y.)  459;  Bonadoa 
Bovenal.  —  The  refusal  of  an  applica-  v.  Third  Aye.  R.  Co.,  (C.  PI.)  30  N.  Y. 
tion  for  leave  to  prosecute  an  action  in  Supp.  410;  Shapiro  v.  Burns,  7  Misc. 
forma  pauperis  will  be  ground  for  re-  Rep.  (N.  Y.  C.  PI.)  418,  31  Abb.  N.  Cas. 
versing  the  judgment  only  where  there  (N.  Y.)  144,  23  Civ.  Pro.  Rep.  (N.  Y.) 
is  a  clear  case  of  abuse  of  discretion  on  365;  Tobias  v,  Broadway,  etc.,  R.  Co., 
the  part  of  the  trial  court.  Hoey  v,  (City  Ct.)  14  N.  Y.  Supp.  641;  Fried- 
McCarthy.  124  Ind.  464.  man  v,  Fischer,  (City  Ct.)  5  N.  Y.  St. 

1.  In  Tonnoiioo  a  guardian  or  next  Rep.  913;  Hotalingt/.  McKenzie,  7Civ. 

friend  cannot  commence  a  suit  on  be-  Pro.    Rep.   (N.   Y.   Supreme  Ct.)  320; 

half  of  an  infant  without  first  giving  Erickson  v,  Poey,  5  Civ.  Pro.  Rep.  (N. 

bond  and  security  for  costs.     Cargle  Y.  Ct.  App.)  379;  Irving  v,  Garrity,  4 

V,  Nashville,  etc.,  R.  Co.,  7  Lea  (Tenn.)  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  105. 

717.  North  Carolina,  —  Brendle  v.  Heron, 

In    Green     v,    Harrison,    3    Sneed  68  N.  Car.  496. 

(Tenn.)  131,  the  court  said:  **  The  right  England,  —  Briant  v,  Wagner,  3  Jur. 

to  commence  a  suit  without  security  460;  St.  John  v,  Besborough,  i    Hog. 

for  costs,  conferred  by  the  Act  of  1831,  41;    Fellows  v,   Barrett,  i  Keen  119; 

is  a  right  personal  to  the  plaintiff.     The  Murrell    v.   Clapham,    8    Sim.   74;    i 

guardian  or  next  friend  of  an  infant  Daniell's  Ch.  Pr.  37.    And  see  Lindsay 

plaintiff  cannot  avail  himself  of  it."  v,  Tyrrell,  2  De  G.  &  J.  7. 

In  Cohen  v.  Shyer,  i  Tenn.  Ch.  192,  ITidtod  Statot  Courts.  —  In  the  federal 

the  court  said:   *'  The  pauper  law  is  courts  of  equity  infants  may  sue  or  de- 

only  intended  for  persons  directly  in-  fend  in  forma  pauperis,     Ferguson  v. 

terested  in  a  suit  about  to  be  instituted.  Dent,  15  Fed.  Rep.  771.     And  since  Act 

It  can  have  no  possible  application  to  Cong.,  July  20,  1892,   they  may  also 

a  party  who  undertakes  to  act  as  next  sue  as  poor  persons  in  actions  at  law. 

fnend    for  infants,   because  the  very  McDuffee  v.  Boston,  etc.,   R.  Co.,  82 

object  of  allowing  a  third   person   to  Fed.  Rep.  865.     But  prior  to  that  act 

assume  that  position  is  to  have  some-  they  were  not  allowed  to  do  so.     Roy 

body  liable  for  costs  in  the  event  the  v.  Louisville,  etc.,  R.  Co.,  34  Fed.  Rep. 

proceedings  are  unnecessary."  276. 

Cannot  Appeal  as  Poor  Person,  —  Nor  Tho  Provision  of  the  Illinois  Guardians' 

can  the  guardian  ad  litem  of  an  infant  Act  which    requires  a   bond   for  costs 

appeal  in  forma  pauperis,      Musgrove  where  a  minor  sues  by  his  next  friend 

V,  Lusk,  5  Baxt.  (Tenn.)  684;  Sharer  v,  does  not  take  away  the  right  of  an  in- 

Gill,  6  Lea  (Tenn.)  495;     Brooks    v,  fant  to  sue  in  forma  pauperis  under 

Workman,  loHeisk.  (Tenn.)430.     And  Rev.   Stat.   111.,   c.  33,  §  5.     The  two 

see  infra^   I.    10.    Appeals    in    Forma  provisions  should  be  construed  together 

Pauperis,  as  in  pari  materia^  and  a  sensible  effect 

8.  Illinois,  —  Chicago,  etc.,  R.  Co.  v.  given  to  each.    Chicago,  etc.,  R.  Co. 
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In  v«w  Terk,  prior  to  the  amendment  of  1891,  expressly  granting 
to  infants  the  right  to  sue  in  forma  pauperis ^^  there  were  some 
decisions  holding  that  where  an  infant  sued  by  his  guardian  ad 
litenty  the  defendant  had  a  statutory  right  to  security  for  costs  * 
which  the  court  had  no  power  to  destroy  by  allowing  the  guardian 
ad  litem  to  sue  in  forma  pauperis.'^  But  these  cases  were  over- 
ruled  before  the  passage  of  the  amendment,'  and  it  was  held  that 
even  though  the  guardian  ad  litem  were  a  person  of  means,  the 
suit  could  be  brought  in  forma  pauperis.^ 

V,  Lane,  130  III.  116,  affirming  30  III.  Low  of  Bight  by  DeUj.  —  In  an  action 

App.  437.  for    damages     for    personal    injuries 

Xentuekj  —  Infuit  Unable  to  Proenro  brought  by  an  infant  by  his  guardian 
Bofponsiblo  Voxt  Friond.  —  Under  Gen.  ad  littm^  the  court  made  an  order  re- 
Laws  Ky.,  c.  26,  g  I,  allowing  poor  quiring  the  guardian  ad  litem  to  give 
persons  to  prosecute  or  defend  without  an  undertaking  or  make  a  deposit  as 
payment  of  costs,  if  a  poor  infant  is  security  for  costs,  or  show  cause  why 
unable  to  procure  a  next  friend  who  it  should  not  be  done;  and  a  consider- 
will  become  responsible  for  the  costs,  able  time  after  the  notice  of  the  defend- 
he  may  sue  by  an  insolvent  next  friend  ant's  motion  for  such  security,  the 
in  forma  pauperis^  without  the  latter  plaintiff  applied  for  leave  to  sue  in 
being  required  to  give  security.  West-  J  or  ma  pauperis.  It  was  held  that  the 
erfield  v,  Wilson,  12  Bush  (Ky.)  125;  guardian  should  be  required  to  file 
Richardson  v.  Hunt,  5  Ky.  L.  Rep.  931.  security  for  costs,  and  the  motion  for 

Indiana — Hoxt  Friond  Hot  Heoosiarj.  leave  to  sue  as  a  poor  person  should  be 

—  In  Indiana,  when  an  infant  prose-  denied.     Glasberg  v.  Dry  Dock,  etc., 

cutes  in  forma  pauperis  he  is  not  re-  R.  Co.,  12  Civ.   Pro.  Rep.  (N.  Y.  Su- 

quired  to  sue  by  next  friend.     Britton  preme  Ct.)  50.     See  also  Florence  v. 

V.  State,   115  Ind.   55;  Wright  v.  Mc-  Bulkley,  i  Duer  (N.  Y.)  705. 

Larinan,  92  Ind.  103;  Hood  v,  Pearson,  4.  Shapiro  v.  Burns,  31  Abb.  N.  Cas. 

67  Ind.  368.  (N.  Y.  C.  PI.)  144,  7  Misc.  Rep.  (N.  Y.) 

1.  Code  Civ.  Pro.  N.  Y.,  ft  458.  418,   23   Civ.    Pro.    Rep.  (N.  Y.)  365; 

8.  Kleinpeter  v.  Enell,  2  Civ.    Pro.  Bonadoa  v.  Third  Ave.  R.  Co.,  (C.  PI.) 

Rep.  (N.  Y.  Marine  Ct.)  21;  InreDsAy,  30  N.  Y.  Supp.  410. 

2  Civ.   Pro.   Rep.  (N.  Y.  Marine  Ct.)  In  Feier  r.  Third  Ave.  R.  Co.,  9  N. 

22,     note,     I     N.    Y.     City    Ct.    437;  Y.    App.    Div.    607,    the    court    said: 

Fulton  r.  Rosevelt,  i  Paige  (N.  Y.)  178.  **  Prior  to  the  amendment  of  1891  there 

3.  Tobias  v.  Broadway,  etc.,  R.  Co.,  was  a  conflict  of  judicial  opinion  with 
(City  Ct.)  14  N.  Y.  Supp.  641 ;  Trimble  regard  to  the  right  of  infant  paupers  to 
V.  Kilgannon,  24  Civ.  Pro.  Rep.  (N.  Y.  sue'as  poor  persons.  In  some  cases  it 
Super.  Ct.)  400,  12  Misc.  Rep.  (N.  Y.)  was  held  that  where  an  infant  sues  by 
459;  Hotaling  V.  McKenzie,  7  Civ.  Pro.  guardian  ad  Ktem,  security  for  costs 
Rep.  (N.  Y.  Supreme  Ct.)  320;  Hayes  being  a  statutory  right,  the  court  had 
V.  Second  Ave.  R.  Co.,  5  Civ.  Pro.  Rep.  no  power  to  destroy  it  by  allowing  the 
(N.  Y.  Supreme  Ct.)  155;  Nichols  v,  guardian  10  sue  as  a  poor  person. 
Cammann,  2  Civ.  Pro.  Rep.  (N.  Y.  These  cases  were  subsequently  over- 
City  Ct.)  375.  ruled.     But  it  was  to  settle  these  and 

Order  tit  Soonritj  for  CkMts  Taoatod.  —  all  other  questions  upon  the  subject 

In  Erickson  v,  Poey,  5  Civ.  Pro.  Rep.  that     the     amendment    of    1891    was 

(N.  Y.  Ct.  App.)  379,  it  was  held  that  enacted.     That  amendment  consisted 

where,  in  a  suit  by  an  infant  by  her  of  the  insertion  in  section  458  of  the 

guardian  ad  litem^  it  was  shown  that  words  *  whether  an   adult  or  infant,' 

the  infant  was  unable  to  give  security  and  of  the  provision  in  section  459  that 

for  costs,  and  a  motion   was  granted  where  the  applicant  is  an  infant  under 

allowing    her    to    prosecute  in  forma  the  age  of  fourteen  years,  the  petition 

pauperis^   the    order  requiring  her  to  must  be  verified  by  his  guardian  ap- 

give  security  for  costs  should  be  va-  pointed  in  the  action.     Now,  as  an  in- 

cated  and  set  aside.     See  also  Irving  v.  fant,  whether  under  or  over  fourteen 

Garrity,  4  Civ.   Pro.   Rep.  (N.  Y.  Su-  years    of    age,    cannot  apply   until  a 

preme  Ct.)  105.  guardian  ad  litem  is  appointed  (Matter 
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c.  Married  Women.  —  It  has  been  held  that  a  married 
woman  cannot  sue  by  her  next  friend  in  forma  pauperis,^  but 
there  are  cases  holding  the  contrary.* 

In  Um  Inflish  Ohaaotry  Oovrtt  the  modem  practice  was  to  allow  a 
married  woman,  in  a  proper  case,  to  file  a  bill  without  a  next 
friend  and  sue  in  forma  pauperis.^ 

irndw  a  Statute  Allowing  XurM  Woin«n  to  too  Alono,  the  action  may  be 
brought  in  forma  pauperis."^ 

d.  Executors  and  Administrators.  —  It  is  the  general 

rule  that  an  executor  or  administrator  cannot  sue  or  defend  in 
forma  pauperis,^  though  an  exception  was  made  in  England  in 

of  Byrne,  i  Edw.  Ch.  (N.  Y.)4i;  Glas-  464;   Smith  v.  Etches,  i  Hem.  &  M. 

berg  V.  Dry  Dock,  etc.,  R.  Co.,  la  Civ.  711;   Adamson   v.  Adamson,  2  Seton 

Pro.  Rep.  (N.  Y.  Supreme  Ct.)  50,  ^rr  655;  i  Danieli's  Ch.  Pr.  38.     But  see 

Patterson,  J.),  and  as  such  guardian  Page  v.  Page,  16  Beav.  588. 

ad  litem  must,  under  the  general  rules  Wbsre  a  Xarrisd  Woman  Wat  Ordersd 

of  practice,   be  a  competent  and  re-  to  Bs  Eramtnod/ro  inter  esse  sua  respect- 

sponsible  person,  the  statute  is  prac-  ing  a  claim  set  up  by  her  to  some  land 

tically  abrogated  if  the  competency  and  taken    under    sequestration,   but  was 

responsibility  of  the  guardian  consti-  unable  from  poverty  to  make  out  or 

tute  a  complete  answer  to  the  applica-  support  her  right,  liberty  was  given 

tion."  htr  to  do  so  in /or ma  pauperis,    James 

1.  Pennington  v,  Alvin,  i  Sim.  &  S.  v,  Dore,  2  Dick.  788. 

264;  Stevens  v.  Williams,  i  Sim.  N.  S.  4.  Damagoo    to   floparato   Property. — 

545 ;  Wilton  v.  Hill,  2  De  G.  M.  &  G.  Under  a  statute  allowing  a  married 

807;   Jones   V,  Fawcett,   2  Phil.   278;  woman  to  sue  alone  for  damages  for 

Hind  V.  Whitmore,  2  Kay  &  J.  458;  injury  to  her  separate  property,  she  is 

/n  re  Wills,  9  Jur.  N.  S.  1225;  Ellliot  v,  entitled  to  prosecute  in  forma  pauperis, 

Ince,  7  De  G.  M.  &  G.  475;  Smith  v,  Robert!  v,  Carlton,  18  How.  Pr.  (N.  Y. 

Etches,  I   Hem.  ^  M.  711;  DanieU's  Supreme  Ct.)  466. 

Ch.  Pr.  37.  Suit  I6r  IMvoroo.  —  Since  the  passage 

In  Ttnneiiae,  where  a  married  woman  of  the  Tennessee  Act  of  1835,  c.  26, 

sues  by  next  friend  the  suit  cannot  be  allowing  a  married  woman  to  sue  for 

brought  in  forma  pauperis.     Hawkins  a  divorce  in  her  own  name,  she  may 

V,    Hawkins,    4    Sneed   (Tenn.)    105 ;  prosecute  such  suit  in  forma  pauperis, 

Cargle  v.  Nashville,  etc.,  R.  Co.,  7  Lea  Hawkins  v,  Hawkins,  4  Sneed  (Tenn.) 

(Tenn.)  718.  105. 

8.  Dowden  v.  Hook,  8  Beav.   399;  6.  Fowler  v.   Davies,   16  Sim.   182; 

Coulstinf  V,  Coulsting,   8   Beav.  463.  Oldfield  v,  Cobbett,   i   Phil.  613;    St. 

And  see  Ward  v.  Ward,  2  Dev.  Eq.  (N.  Victor  v.  Devereux,  6  Beav.  584;  Smith 

Car.)  553.  V,  Louisville,  etc.,  R.  Co.,  89  Tenn. 

Bin  to  Separation.  —  Upon  a  proper  664;  i  DanieU's  Ch.  Pr.  38.    And  see 

application,  a  wife  may  be  permitted  to  Osborne  v,  Henry,  66  N.  Car.  354. 

file  a  bill  against  her  husband  for  a  In   Paradice  v,  Sheppard,   i    Dick, 

separation  by  her  next  friend  Iff /irma  136,   Lord   Hardwicke   said   that  *' on 

pauperis ;  but  this  will  not  be  done  un-  search   no  precedent  could   be   found 

til  the  court  has  ascertained  by  the  re-  either  in  chancery  or  in  the  courts  of 

port  of  a  master  that  she  has  probable  common  law,  of  the  making  an  execu- 

cause  for  filing  such  bill.    Robertson  tor  or  administrator  to  sue  or  defend 

V,  Robertson,  3  Paige  (N.  Y.)  387.  in  forma  pauperis,'* 

3.  Re  Foster,   18  Beav.   $25;  Ex  p.  Contra  in  Xaniai.  —  Gen.  Stat.  Kan., 

Hakewill,  3  De  G.  M.  &G.  116;  Crouch  1889,   par.  4682,  4683,  providing  that 

V,  Waller,  4  De  G.  &  J.  43;  In  re  Lan-  "in  any  case  where  the  plaintiff  or  plain* 

caster,   2   Eq.   Rep.  512,   18  Jur.  229;  tiflfs,   having  a  just  cause  of    action 

Wellesley  v,  Mornington,  2  £q.  Rep.  against  the  defendant  or  defendants, 

675t  18  Jur.  552;  Barnes  v,  Robinson,  by  reason  of  his.  her,  or  their  poverty 

Jur.  N.  S.  245;  Wellesley  v,  Welles-  is  or  are  unable  to  give  security  for 

ey,  16  Sim.  i;  In  re  Barnes,  10  W.  R.  costs,"  on  affidavit  made  before  the 
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the  case  of  persons  sustaining  the  mixed  character  of  executor 
and  beneficiary.* 

Where  a  Suit  Hai  Been  Begnlarlj  Commenoed  in  Forma  Panperii  and  the 
plaintiff  dies,  his  personal  representative  may  carry  it  on  without 
giving  security  for  costs.* 

e.  Nonresidents.  —  It  is  generally  held  that  a  statute  allow- 
ing suits  in  forma  pauperis  applies  as  well  to  nonresident  suitors 
as  to  citizens  of  the  jurisdiction  wherein  the  suit  is  brought, 
unless  expressly  limited  to  the  latter  class.' 

clerk  no  bond  shall  be  required,  ap-  husband  and  wife  were  allowed  to  de- 
plies  as  well  to  a  party  suing  in  a  rep-  fend  an  administration  suit  in  forma 
resentative  capacity  as  an  individual,  pauperis^  the  wife  being  sole  executrix 
Cherokee,  etc.,  Coal,  etc..  Co.  v,  Brit-  and  separately  interested  in  the  estate, 
ton,  3  Kan.  A  pp.  292.  Clearing    Contempt.  —  A    person    de- 

Snit  for  Death  of  Inteetate.  —  Under  fending  as  executor  may  be  admitted 

the  Tennessee  statute  the  right  to  sue  to  defend  in  forma  pauperis  for  the 

in  forma  pauperis  is  purely  personal  to  single  purpose  of  clearing  his  contempt, 

the  plaintifif,  and  a  plaintiff  suing  in  a  Oldfield  v,  Cobbett,  i  Colly.  169. 

representative  capacity    cannot    avail  Tenneeeee  —  Contrary    DocMne. — 

himself  of  the  privilege.     So,  an  ad-  Where  an  administrator  is  personally 

ministrator     cannot    sue     in    forma  the  sole  beneficiary  of  any   recovery 

pauperis  for  the  death  of  his  intestate,  that  may  be  had  where  he  may  in  his 

even  though  the  estate  be  insolvent  individual  character  maintain  the  suit, 

and  there  are  no  assets  wherewith  to  he  cannot,  in  the  character  of  adminis- 

meet  the  expenses  of  the  act.     Smith  trator,  prosecute  such  Kcxxon  in  forma 

V,   Louisville,  etc.,    R.  Co.,  89  Tenn.  pauperis,    Barbee    v,    Frazier,    9    Lea 

664,  overruling  the  intimations  to  the  (Tenn.)  348. 

contrary    in    Huskey    v,    Lanning,    8  2.  McCoy    v,    Broderick,    3    Sneed 

Baxt.  (Tenn.)  187,  and  McCoy  v,  Brod-  (Tenn.)  203;  .Hamlin  v.  Neighbors,  75 

erick.  3  Sneed  (Tenn.)  203.  N.  Car.  66,  wherein  it  was  held  that 

Committee  of  Lnnatic.  —  In  Bechtle  v,  the  executor  of  a  testator  who  has  been 

Manhattan  R.  Co.,  31  Abb.  N.  Cas.  (N.  allowed   to  carry  on  a  suit  in  forma 

Y.  C.  PI.)  483,  it  was  held   that  the  pauperis  may  continue  such  suit  with- 

statute   providing   for  suits  in  forma  out  giving  bond,  if,  at  the  time  when 

pauperis  did  not  apply  to  persons  act-  he  applies  to  be  made  a  party,  he  files 

ing  in  a  representative  capacity,  and  a  petition  showing  a  proper  case, 

that  the  committee  of  a  lunatic  could  3.  Lisenbee  v.  Holt,  i  Sneed  (Tenn.) 

not  be  permitted  to  sue  as  a  poor  per-  42;    Pittsburgh,  etc.,  R.  Co.  v,  Jacobs, 

son.  8  Ind.  App.  556;    Fuller  v,  Mehl,  134 

Onardian  Ad  litem  and  Next  Friend.  —  Ind.  60;    Porter  v.  Jones,  68  N.  Car. 

As  to  suits  on  behalf  of  infants  and  320;   St.  Louis,  etc.,  R.  Co.  v.  Farr,  56 

married  women  by  guardian  ad  litem  Fed.  Rep.  994.     See  also  Miller  v,  Nor- 

or  next  friend,  see  supra^  L   2.  b.  In-  folk,  etc.,  R.  Co.,  47  Fed.  Rep.  267. 

fants;  L  2.  c.  Married  Women,  In  Lisenbee  v.  Holt,  I  Sneed  (Tenn.) 

North  Carolina — May  Appeal  ae  Poor  42,  the  court  said:  '*  We  can  see  no 
Person. —  In  North  Carolina  personal  reason  for  the  exclusion  of  nonresi- 
representatives  as  well  as  all  other  par-  dents  from  the  benefit  of  this  act 
ties  to  the  record  may  appeal  to  the  Su-  They  are  not  excluded  in  terms  or  by 
preme  Court  without  giving  security  any  fair  construction.  It  would  be 
for  costs  when  unable  to  do  so  by  rea-  against  that  comity  and  good  neighbor- 
son  of  poverty.  Mason  v,  Osgood,  71  hood  which  should  exist  and  be  fos- 
N.  Car.  212,  tered  by  the  several  states,  toward  the 

1.  Anonymous,  2  Moll.  338:  Flattery  citizens  of  each  other,  to  make  a  dis- 

V,   Anderdon,    11    Ir.   Eq.    Rep.    586;  tinction  between  them  as  to  the  mode 

Rogers  i\  Hooper,  i  W.  R.  474;  Park-  of     asserting     their    rights.      Courts 

inson   v.   Chambers,    i   Kay  &  J.  72;  should  not  be  open  to  one  and  closed 

Martin  v.  Whitmore,  17  W.  R.  8io9;    I  against  the  other.     We  would  not  give 

Daniell's  Ch.  Pr.  38.  such  a  construction  to  any  act  of  our 

In  Everson  v,  Matthew,  3  W.  R.  159,  legislature,  unless  constrained  to  do  so 
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3.  In  What  Proceedings  Allowed  —  a.  In  General.  —  The  right 
to  sue  in  forma  pauperis  being  of  statutory  origin,  its  extent 
naturally  depends  upon  the  statutes  themselves.^  In  general  the 
statutes  apply  to  all  proceedings  necessary  to  secure  justice  for 
the  poor  suitor ;  *  though  it  has  been  held  that  the  privilege  does 
not  extend  to  steps  collateral  to  the  cause.' 

bv  its  express  provisions,  or  some  rule  1.  See  the  statutes  governing    this 

of  clear  and  necessary  policy  or  fixed  subject. 

principle  of  international  law.    There  Falst  ImprisoniiMnt,  XiUeloiis  Prosaoii- 

is  nothing  in  the  act  indicating  an  in-  tlon,  and  Slaiider.  —  Under  Code  Tenn.« 

tention  to  confine  its  benefits  to  citizens  §  3192,  the   pauper's  oath   cannot  be 

of  our  own  state.     The  language  used  taken   in  actions  for  false    imprison- 

is  general;  '  any  person  who  shall  take  ment,  malicious  prosecution,  or  slan- 

the  oath  hereinafter  prescribed.'  "  derous  words.     Cox  v,  Patton,  11  Lea 

Hew  York.  —  In  some  of  the  earlier  (Tenn.)  545,   overruling  Heatherly    v. 

New  York  cases  it  was  held  that  the  Bridges,  i  Heisk.  (Tenn.)  220. 

statute  did  not  allow  nonresidents  to  8.  Attaohmant.  —  The  plaintiff  in  an 

sue  in  forma  pauperis.     Alexander  v,  action  for  a  tort  may  sue  out  an  attach- 

Meyers,  8  Daly  (N.  Y.)  112;   Anony-  vatnl  in  forma  pauperis  as  ancillary  to 

mous,  10  Abb.  N.  Cas.  (N.  Y.  Supreme  his  summons  in  such  action.     Barber 

Ct.)  80;    Christian  v.  Gouge,  10  Abb.  v.  Denning,  4  Sneed  (Tenn.)  267. 

N.  Cas.  (N.  Y.  Super.  Ct.)  82.    And  An  AeUon  of  Fordble  Entry  and  Be- 

see  Thomas  v.  Wilson,  6  Hill  (N.  Y.)  tainer  may  be  commenced  in  forma 

257.     But  these  cases  have  been  over-  pauperis,    Shaw  v,  Shaw,  i  Shannon's 

ruled,  and  now,  under  Code  Civ.  Pro.  Tenn.   Cas.  423.     Compare  Norton   v. 

N.  Y.,  §§  458,  460,  461,  a  nonresident  Whitesides,  5  Humph.  (Tenn.)  381. 

plaintiff  may,  in  the  discretion  of  the  An   Iignnoiion    may  properly    issue 

court,  be  allowed  to  sue  in  forma  pau^  upon  an  oath  in  forma  pauperis  when 

peris,    notwithstanding    section    3268,  the  fiat  is  in   these  words:    "  Let   a 

providing  for  security  for  costs  in  such  writ  of  injunction  |issue  as  prayed  for 

cases.     Harris  v.  Mutual  L.  Ins.  Co.,  in  the  foregoing  bill,  on  complainant 

20  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  entering  into  bond  and  security  as  re- 

192,  affirming  18  Civ.  Pro.  Rep.  (N.  Y.)  quired  by  law.  or  otherwise  complying 

195;    Heckman   v,   Mackey,    32    Fed.  with    the    law.*'     Keith    v,    Leath,    i 

Rep.  574.  Shannon's  Tenn.  Cas.  430. 

Th«  Tennesiae  Act  of  1879,  amending  In  an   Information  under  the   ExoJso 

Code  Tenn.,  §  4144,  merely  deprives  Laws,  the  court  will  admit  a  defendant 

nonresidents  of  the  right  to  take  the  to  defend  in  forma  pauperis ,  on  an  affi- 

pauper's  oath  in   civil  actions   before  davit  that  he  is  not  worth  five  pounds 

justices  of  the  peace  under  that  stat-  over  and  above  his  wearing  apparel, 

ute,  and  does  not  take  away  the  gen-  Atty.-Gen.  v,  Dummie,  2  Cromp.  &  M. 

eral   right  of  nonresidents  to  sue  in  393,  4  Tyrw.  284,  3  L.  J.  Exch.  86. 

forma  pauperis  in  other  cases  under  Actions   in    JusUoes'    Courts.  —  Code 

section  3192.     Hilliard  v.  Stark,.  14  Lea  Civ.   Pro.   Kan.,  §  581,  providing,  in 

(Tenn.)  9.  substance,  that  a  plaintiff  who  has  a 

Ability  to  Obtain  Jurisdiotion  in  Own  just  demand  against  a  defendant,  and 

State.  —  The   fact    that  a   nonresident  who,  by  reason  of  his  poverty,  cannot 

plaintiff  could  obtain  jurisdiction  of  the  give  securitv  for  costs,  may  maintain 

defendant  in   his  own   state  will  not  his  action  without  a  bond  for  costs,  ap- 

stfLtcihxs  rxgtit  to  SM^  in  forma  pauperis  plies  to  actions  commenced  before  a 

in  Indiana,     Pittsburgh,  etc.,  R.  Co.  v,  justice  of  the  peace.     Barnett  v.  Lark, 

Jacobs,  8  Ind.  App.  556.  45  Kan.  428. 

Plaintiff  Beooining  Honroiident  Aftor  As  to  Appellate  Proceedingi,  see  infra. 

Order.  —  So  long  as  an  order  allowing  I.  10.  Appeals  in  Forma  Pauperis* 

a  person  to  sue  in  forma  pauperis  re-  3.  Bell  v.  Port  of  London  Assur.  Co., 

mains  in  force,  such  person  is  not  liable  i  L.  M.  &  P.  641. 

for  costs,  and  a  bond  for  costs  cannot  Arrest  in  OivU  Case.  —  The  undertak- 

be  required  although  such  person  be-  ing  required  before  an  arrest  can  be 

comes    a    nonresident    of    the    state,  made  in  a  civil  case  must  be  given,  al- 

Wright  V,  McLarinan.  92  Ind.  103.  though  the  plaintiff  is  suing  in  forma 
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b.  Replevin.  —  A  writ  of  replevin  cannot  ordinarily  be  sued 
out  on  a  pauper's  oath,  since  under  it  the  property  will  be  taken 
from  the  defendant  and  delivered  to  an  insolvent  plaintiff.* 

c.  Qui  Tam  Actions.  —  An  informer  bringing  a  qui  tarn  action 
cannot  pauperize,*  except  in  cases  where  the  statute  gives  the 
penalty  to  the  party  aggrieved.' 

d.  Criminal  Cases.  —  The  statutes  usually  apply  to  civil  pro- 
ceedings onl}',  and  do  not  affect  the  rules  governing  costs  ia 
criminal  cases.  ^ 

4.  At  What  Time  Applioation  to  Be  Hade  —  ^.  In  General  — 
After  OommanoaiiMnt  of  Suit.  —  An  application  for  leave  to  sue  in  forma 
pauperis  may  be  granted  as  well  after  as  before  the  commence- 
ment of  the  suit,*  and  the  fact  that  an  order  has  already  been 
made  requiring  security  for  the  costs  will  not  prevent  the  grant- 
ing of  leave,  in  a  proper  case,  to  sue  as  a  poor  person.* 

pauperis,     Rowark  v.  Homesley,  68  N.  of  replevin,  the  plainti£f  may  prosecute 

Car.  91.  for  the  value  of  the  property  informa^ 

In  Friedman  v,  Fischer,  (City  Ct.)  5  pauperis.    Stone  v,  Hopkins,  11  Heisk. 

N.  Y.  St.  Rep.  913,  the  court  said :   ''A  (Tenn.)  190. 

poor  person  cannot  avail  himself  of  a  Costs  Sxeoeding  Bend.  —  Although  re- 

provisional  remedy  and  avoid  liability  plevin  cannot  be  prosecuted  t»ybr/9r<r 

and  evade  the   payment  of  costs  by  pauperis^  yet  if  a  bond  were  given  for 

simply  pleading  poverty.     He  may  sue  double  the  value  of  the  property,  and 

and  prosecute  an  action  in  the  ordinary  the    costs    accumulate     to    a    larger 

way,  free  of  expense,  without  incurring  amount,  on  a  rule  for  further  security 

liability  for  costs;  but  when  he  causes  the   plaintiff  may  take    the    pauper's 

the  arrest  of  the  defendant  in  the  ac-  oath,      Horton    v.    Vowel,    4    Heisk. 

tion,  or  fails  to  apply  for  his  privilege  (Tenn.)  622. 

until  after  he  has  opposed  a  motion  for  8.  Johnson     v.     Hunter,     9     Baxt. 

security   for  costs,   and  is  ordered  to  (Tenn.)  185. 

give  such  security,  he  must  pay  the  3.  Kirby  v.  Rice,  8  Yerg.  (Tenn.)  442. 

costs  of  the  action  if  defeated."  4.  Exp,  Harrison,  112  Ind.  329:  Rex 

Equitable  Belief  Against  Legal  Drauuid.  v.  Clarke,  3  Burr.  1308;  Rex  v.  Pear- 

—  A  complainant   who  comes  into  a  son.  2    Burr.  1039.     ^^^  ^^^^  ^^^   ^* 

court  of  equity   for  relief  against    a  Reynalds,  i  W.  Bl.  230. 

legal  demand  ought  hot  to  be  allowed  6.  Shapiro  v.  Burns,  7  Misc.  Rep.  (N. 

to  interfere    with    the    legal   demand  Y.  C.  PI.)  418,  31  Abb.  N.  Cas.  (N.  Y.) 

ordinarily,  unless  he  is  able  to  secure  144,   23  Civ.   Pro.    Rep.  (N.  Y.)  365; 

the  opposite  party  against  the  conse-  Peck  v,  Famham,  24  Colo.  141 ;  Brunt 

quences  of  the  delay;  and  so,  where  the  v.  Wardle,  3  M.  &  G.  534,  42  £.  C.  L. 

injunction   was    against    a    judgment  282;  Pitcher  v.  Roberts,  2  Dowl.  N.  S. 

creditor  who  had  proceeded  to  the  levy  394;    Doe  v.  Owens,  9  M.  &  W.  455; 

of  an  execution  on  personalty,  and  the  Holmes  v.  Penney,  9  Exch.  584. 

injunction  was  under  the    code    pre-  Federal   Ceurts  —  Answer   Censirts   in 

scribed  for  poor  persons,  it  was  held  Filing  AAdavlt.  —  Under  Act  Cong,  of 

that  the  injunction  should  be  dissolved  July  20,   1892  (2  Supp.  Rev.  Stat.,  p. 

upon  the  defendant  giving  a  bond  with  41),  providing  thai  after  suit  brought 

security  to  refund,  if  so  required  on  a  *'  the  plaintiff  may  answer  and  avoid  a 

final  hearing.     Bridges  r.  Robinson,  3  demand  for  fees  or  security  for  costs 

Tenn.  Ch.  352.  by  filing  "  a  poverty  affidavit,  the**  an- 

1.  Horton  v.  Vowel,  4  Heisk.  (Tenn.)  swer  "  to  the  defendant*s  demand  con- 

622;    Kincaid  v.   Bradshaw,   6    Baxt.  sists  in  the  filing  of  the  affidavit,  and 

(Tenn.)  102.  not  in   the  truth  of  it.     McDuffee  r. 

Where  Property  Hot  Taken  from  Defend-  Boston,  etc.,  R.  Co.,  82  Fed.  Rep.  865. 

ant.  —  Where,  in  an  action  of  replevin,  6.  Shapiro  v.  Burns,  7  Misc.  Rep.  (N. 

the  property  is  not  taken  from  the  de-  Y.  C.  PI.)  418,  31  Abb.  N.  Cas.  (N.  Y.) 

fendant  and  delivered  under  the  writ  144,  23  Civ.  Pro.  Rep.  (N.  Y.)  365;  Mc- 
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Th«  Qrd«r,  Hdw»T«i  Hm  Vo  EetrotpectiTe  Optrati«iiy  taking  effect  only 
from  the  time  when  it  is  brought  to  the  notice  of  the  defendant.^ 

LmIim.  —  If   the    petitioner  delays  for  an  unreasonable   time 

before  making  his  application,  it  will  be  denied  on  the  ground 
of  laches.* 

b.  Notice  to  Adverse  Party.  —  In  some  cases  the  party 
applying  must  notify  the  adverse  party  of  the  application.' 

Duffee  V,  Boston,  etc.,  R.  Co.,  82  Fed.  has  given  security  for  costs  afterwards 

Rep.     865.      But    see    Friedman    v,  takes  the  pauper's  oath  his'  sureties 

Fischer,  (City  Ct.)  5  N.  V.  St.  Rep.  913.  will  nevertheless  remain  liable  for  the 

In  Shearman  v.  Pope,  106  N.  Y.  664,  costs  accruing  as  well  after  as  before 

12  Civ.  Pro.  Rep.  (N.  Y.)  329,  the  court  the  taking  of  the  oath.     Crider  v.  Lif- 

made    an    order  requiring  an    infant  se^,  lo  Heisk.  (Tenn.)  457;    Grills  v. 

plaintiff  to  file  security  for  costs,  stay-  Hill,  2  Sneed  (Tenn.)  711.     See  also 

ing  proceedings  until  the  order  should  Lovelace  &.  Smith,  8  Baxt.  (Tenn.)  263. 

be  complied  with.     Pending  the  motion  1.  Fray  v,    Voules,   9   B.   &  S.   60; 

to  dismiss  the  complaint  because  of  a  Doe  v,  Owens,  9  M.  &  W.  455,  10  M.  & 

failure  to  comply  with  the  order,  the  W.   514;    Ballard  v.  Catling,  2   Keen 

court  granted  an  order  allowing  the  606;  Smith  v.  Pawson,  2  De  G.  &  Sm. 

plaintiff  to    prosecute    the    action    in  490.     And  see  Neugrosche  v,  Manhat- 

forma  pauperis.     It  was  held  that  the  Un  R.  Co.,  (City  Cl.)  I   N.  Y.  St.  Rep. 

court  was  not  deprived  of  jurisdiction  302.     But  see  Church  v.  Marsh,  2  Hare 

to  make  the  second  order  by  reason  of  652. 

the  stay,  and  that  the  motion  to  dis-  As  to  the  costs  accruing  before  the 

miss  was  sufficiently  answered  by  such  order  takes  effect,  see  infra^  I.  9.  c, 

order.  Costs  Accruing  Before  Order, 

Order  for  Jury  IqiiiTalent  te  Oimntiiig  8.  Ostrander  v.  Harper,  14  How.  Pr. 

Applioatlon.  —  After  a  motion   by    the  (M.  Y.  Supreme  Ct.)  16;    Florence  v, 

defendant  for  a  rule  on  the  plaintiff  to  Bulkley,  i  Duer  (N.  Y.)  705. 

give   security    for    costs,    the    latter  Delay  of  Three  Yean  After  Imie  Joined. 

moved  for  leave  to  prosecute  in  forma  —  Where  a  motion  for  leave  to  sue  in 

pauperis.     Without  formally  disposing  forma  pauperis   was    not    made   until 

of  either  motion,  the  court  ordered  a  three  years  after  the  joining  of  issue, 

i'ury  to  be  impaneled  to  try  the  issues,  and  no  excuse  was  given  for  the  delay, 

t  was  held  that  the  order  for  a  jury  it  was  held  that  leave  would  not  be 

was,  in  effect,  an  allowance  of  the  last  granted.     Sweeney  v.  White,  10  Misc. 

motion  and  a  denial  of  the  first.    Ster-  Rep.  (N.  Y.  Super.  Ct.)  29. 

ling  Bridge  Co.  v.  Pearl,  80  111.  251.  3.  Hew   York  —  After  Appoaraaee   of 

After    OiTing    Seonritj  —  AppUoatlon  Defendant.  —  Where  an  application  for 

Beftued.  —  Where   the  plaintiff,  at  the  leave  \o  swe  in  forma  pauperis  is  made 

commencement  of  a  suit,   has  given  after  the  appearance  of  the  defendant 

surety   for  its    prosecution,   it  is  not  in  the  action,  ihe  latter  must  be  duly 

competent  afterwards  for  the  court,  on  notified  of  the  application.    Ostrander 

his  petition,  to  allow  him  to  prosecute  v.  Harper,  14  How.  Pr.  (N.  Y.  Supreme 

in  forma  pauperis^  though  the  defend-  Ct.)  16;   Thomas  v,  Wilson,  6  Hill  (N. 

ant  objected  to  the  surety  and  obtained  Y.)  257;    Isnard  v,  Cazeaux,  i  Paige 

a   rule  that  further  surety  should  be  (N.  Y.)  39,  wherein,  after  an  order  that 

ffiven  or  the  suit  should  be  dismissed,  the  complainant  be  admitted  to  prose- 

The  court  ought  either  to  have  dis-  cute  in  forma  pauperis  had  been  ob- 

missed  the  suit,  according  to  the  rule,  tained  on  an  ex  parte  application,  such 

or  to  have  made  an  order  on  the  plain-  order  was  vacated  with  costs.     But  see 

tiff's  petition  permitting  him  to  carry  Rosa  v.  Second  Ave.  R.  Co.,  20  N.  Y. 

on  his  action  without  giving  further  App.  Div.  334. 

security.    The    court   could    not   dis-  In  Colorado,  however,  where  an  appli- 

charge   the   first    sureties    from    their  c2Li\onXo  sut  in  forma  pauperis  is  m^At 

responsibilities  without  the  consent  of  during  the  trial,  notice  of  such  appHca- 

the  defendant.     Holder    v,    Jones,    7  tion   is   unnecessary.      Peck   v.  Farn- 

Ired.  L.  (M.  Car.)  191.  ham.  24  Colo.  141. 

LUUll^  of  Sorotiee.  —  If  a  party  who  Tennewoe — SapersedOM.  —  In  Tennes- 
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6.  Affldavit  or  Oath — a.  By  Whom  Made  — (i)  Generally.  — 
The  affidavit  for  leave  to  sue  as  a  poor  person  must  ordinarily  be 
made  by  the  party  himself ;  ^  and  where  there  are  several  plain- 
tiffs, it  seems  that  the  personal  affidavit  of  each  plaintiff  who  is 
sui generis  is  usually  required.* 

(2)  Infants.  —  Where  some  of  the  parties  are  infants  their  next 
friend  may  make  the  affidavit  in  their  behalf.' 

(3)  Husband  and  Wife.  —  When  husband  and  wife  sue  jointly, 
it  has  been  ruled  that  the  husband  may  make  the  affidavit  for 
both.* 

(4)  Partnership.  —  A  member  of  a  partnership  may  make  an 
affidavit  of  poverty  on  behalf  of  the  firm.* 

b.  Before  Whom  Made.  —  The  statutes  usually  specify  the 

seCy  before  an  application  for  a  super-  711;  !McPhatridge  v,  Gregg,  4  Coldw. 

sedeas    in    forma    pauperis    can     be  (Tenn.)  324. 

granted,  there  must  be  notice  to  the  ad-  AffldaTit  by  WUi  Alona.  —  Under  ReT. 

verse  party  to  the  application.    Camp-  Stat.  Tex.,  art.  1438,  providing  for  suits 

bell   V,  Bonlton,  3  Baxt.  (Tenn.)  354;  in  forma  pauperis^  where  a  husband 

Legate  v.  Ward,  5  Coldw.  (Tenn.)  451.  joined  in  a  suit  with  his  wife  for  the 

But  if  the  party  appears  voluntarily,  purpose  of  prosecuting  her  rights  he  is 

and    without    notice,  his    appearance  the  proper  party  to  make  the  affidavit 

fulfils  all  the  purposes  of  the  notice,  in  forma  pauperis^  and  such  affidavit 

and  is  sufficient.     Legate  v.  Ward,  5  made  by  the  wife  alone  is  insufficient. 

Coldw.  (Tenn.)  451.  Crockett  v.  Maxey,  (Tex.  App.  1893) 

1.  Wilkinson  v,  Belsher,  2  Bro.  C.  C.  18  S.  W.  Rep.  138. 

272.  6.  Standard  Carbonating,  etc.,  Co.  v. 

Attornsy  at  Law  Cannot  Kak*  Affldavit.  Capiul  City  Guards,  99  Ga.  265. 

, —  The     affidavit     in    forma  pauperis  Snfieisnt     Affidavit.  —  An      affidavit 

allowed  by  section  3984  of  the  Georgia  made  by  a  member  of  a  partnership 

code  to  be  made  by  a  party  applying  for  the  purpose  of  obtaining  a  certio- 

for  a  writ  of  certiorari  cannot  be  made  rari,  in  forma  pauperis^  averring  that 

for  him  by  his  attorney  at  law.    Selma,  the  affiant  is  such  a  member,  that  he  is 

etc.,  R.  Co.  V.  Tyson,  48  Ga.  351.    See  advised  and  believes  that  the  defendant 

also  Elder  v.  Whitehead,  25  Ga.  263.  partnership  has  good  cause  for  certio- 

The  Affidavit  of  a  Party  Conviotod  of  rari,  and  '*  that,  owing  to  their  pov- 

Peijary  Is  Admiisiblo  to  enable  him  to  erty,  they  are  unable  to  pay  the  costs 

sue  as  a  pauper.     Bowyer  v,  M'Evoy,  and  give  the  security  required  by  law," 

I  B.  &  B.  562.  is  sufficient  as  to  the  advice  and  belief 

8.  McDufifee  v,  Boston,  etc.,  R.  Co.,  under  which  the  defendant  acted  and 

82   Fed.    Rep.   865 ;     McPhatridge    r.  as  to  its  poverty.    Standard  Carbonat- 

Gregg,  4  Coldw.  (Tenn.)  324;  Grills  v,  ing,  etc.,  Co.  c-.  Capital  City  Guards, 

Hill,  2  Sneed  (Tenn.)  711.  99  Ga.  265. 

8.  McDuffee  v,  Boston,  etc.,  R.  Co.,  Tailure  to  Show  Poverty  of  Firm.  — 

82  Fed.  Rep.  865.  Where  an  affidavit  to  a  petition  for  cer- 

tnffldont  Affidavit.  —  Where,    in    an  tiorari  sued  out  by  a  partnership  was 

action  by  several  plaintiffs  for  death  made  by  one  member  of  the  firm,  who 

due  to  negligence,  one  of  them  who  deposed  that '*  he  is  advised  and  be- 

sued  as  next  of  kin  for  the  minor  chil-  lieves  that  he  has  good  cause  for  *cer- 

dren  of  the  deceased  made  an  affidavit  tioraring  '  the  proceedings  to  the  Supe- 

in  forma  pauperis  that  the  *'  plaintiffs,  rior  Court,  and  that,  owing  to  his  pov- 

and  each  of  them,  are  too  poor  to  pay  erty,  he  is  unable  to  pay  the  costs  and 

the  costs  of  court,  and    ♦    ♦    ♦    are  give  security,   as  required  **  by   law, 

unable   to  give  security  therefor,"  it  Uiere  was  no  error  in  dismissing  the 

was  held  sufficient  to  support  the  ac-  certiorari  on  the  ground  that  the  affi- 

tion  on  behalf  of  the  minor  children,  davit  did  not  show  that  the  firm  was 

St.   Louis,  etc.,   R.  Co.  v.   Williams,  unable  to  pay  the  costs  and  give  the 

(Tex.  Civ.  App.  1896)  37  S.  W.  Rep.  992.  bond  reauired    by    law.     Marlow    cr. 

4.  Grills    V,   Hill,   2    Sneed  (Tenn.)  Hughes  Lumber  Co.,  92  Ga.  554. 
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officers  before  whom  the  affidavit  or  oath  required  of  persons 
seeking  to  sue  in  forma  pauperis  may  be  taken.  In  some  states 
the  oath  may  be  taken  before  the  clerk  of  the  court  *  or  his 
deputy,*  or  before  a  justice  of  the  peace.'  But  a  pauper's  oath 
taken  in  another  state  is  not  sufficient.^ 

c.  Form  and  Sufficiency  —  (i)  In  General — compUaaM  with 
Statute.  —  The  right  to  sue  in  forma  pauperis  being  of  statutory 
orig^in,  the  affidavit  of  a  party  seeking  its  benefit  must  comply 
with  the  statute  under  which  drawn.* 

1.  Knoxville  Iron  Co.  v.  Smith,  86  Mut  Shaw.  —  Under  Act  Con(|^.  July 

Tenn.    45;    Campbell    v.    BouUon,   3  30,  1892,  allowing  any  citixen  to  bring 

Baxt.  (Tenn.)  354;  Morris  v.  Smith,  11  a  suit  in  a  United  States  court  in  forma 

Humph.  (Tenn.)  133.  pauperis  upon  a  sworn  statement  of  the 

In  Varth  Carolina  the  clerk  of  the  Su-  facts,  such  sworn  statement  must  show 

perior  Court,  as  well  as  the  judge,  may  that  the  plaintiff  is  a  citizen,  and  that 

make  an  order  for  the  plaintiff  to  sue  there  is  no  person  interested  in  the  suit 

in  forma  pauperis  in  that  court  upon  who  is  able  to  pay  the  costs  or  to  give 

complying  with  the  provisions  of  the  security.     Boyle  v.  Great  Northern  R. 

statute.     Brendle  v.  Heron,  68  N.  Car.  Co.,  63  Fed.  Rep.  539. 

4q6;    Sumner  v,  Candler,  74  N.  Car.  Vew  York  —  Btatoment  of  *<Vatnro  of 

265.  tho  Aotion."  •-  Under  Code  Civ.  Pro.  N. 

Statute    Construed,  —  Act    N.    Car.,  Y.,  %  459,  which  provides  that  the  peti- 

1868-69,  c.  c^,  g  I,  providing  that  *'  any  tion  for  leave  to  sue  as  a  poor  person 

judge,  justice  of  the  peace,  or  clerk  of  must  state  *'  the  nature  of  the  action 

the  Superior  Court  may  authorize  any  brought  or  intended  to  be  brought,"  if 

person  to  sue  as  a  pauper  in  their  re-  such  petition  refers  to  the  complaint  it 

spective  courts,'*  when  properly  con-  is  a  sufficient  statement  of  *' the  nature 

strued,  means  that  a  judge  or  clerk  of  of  the  action/'     McGillicuddy  v.  Kings 

the    Superior    Court    may,    in    cases  County  El.  R.  Co.,  10  Misc.  Rep.  (N. 

within  the  jurisdiction  of  said  court,  Y.  City  Ct.)  21. 

make  such  an  order,  and  that  a  justice  Omission  of  Ono  BofendanVs  Vamo. — 
of  the  peace  has  like  power  in  cases  Where  the  affidavit  of  a  pauper  plain- 
within  the  jurisdiction  of  his  court,  tiff  gave  the  proper  name  of  the  plain- 
Rowark  v.  Gaston,  67  N.  Car.  291.  tiff  and  of  one  of  the  defendants,  but 

BofSMTO  Clerk   of   Aimtii^ap   Court.  —  In  omitted  the  name  of  another  defendant, 

Tennessee  a  pauper's  oath  is  sufficient  being  regular  in  other  respects,  it  was 

although  taken  before  the  clerk  of  the  held  sufficient.     Hubby  v,  Harris,  63 

court  other  than  that  in  which  the  suit  Tex.  456. 

is  instituted.  Knoxville  Iron  Co.  v.  Motion  to  Bimlii  —  Pointing  Out  Bo- 
Smith,  86  Tenn.  45.  fsot.  —  Where  an  affidavit  embodying 

Clerk  Bound  to  Issno  Writ.  —  Under  the  oath  of  a  pauper  plaintiff,  made 

the  Tennessee  statute  allowing  suits  in  under  the  statute,  is  detective  in  form 

forma  pauperis^  if  any  person  shall  ap-  and  substance,  that  defect  should  be 

pear  before  the  clerk  of  any  court  and  pointed  out  in  any  motion  made  to  dis- 

make  the  prescribed  affidavit,  the  clerk  miss  the  cause  for  insufficiency  in  the 

is  bound  to  issue  the  writ,  and  has  no  affidavit.     Hubby  v.  Harris,  63  Tex. 

discretion  to  exercise  in  granting  or  re-  456. 

fusing  it.     Morris  t'.  Smith,  II  Humph.  OlJMtion  Coming  Too  Lato.  —  Where 

(Tenn.)  133.  an  order  to  allow  a  plaintiff  to  sue  in 

8.  Campbell    v,    Boulton,    3    Baxt.  forma  pauperis  had  been  obtained  on 

(Tenn.)  354.  an  affidavit  which  was  defective  for  the 

8.  Phipps  V,  Burnett,  96  Tenn.  175,  want  of  an  addition  of  the  plaintiff's 

overruling  Graham  v.  Caldwell,  8  Baxt.  profession  or  occupation,  it  was  held 

(Tenn  )  69,  and  Davis  v.  Dyer.  5  Sneed  that  the  defect  was  a  mere  irregularity, 

(Tenn.)  679.    And  see  Rowark  v.  Gas-  and  that    after   several    months    had 

ton,  67  N.  Car.  291.  elapsed,  in  which  the  defendant  might 

4.  Graham     v,    Caldwell,    8    Baxt.  have  examined  the  affidavit,  and  in 

(Tenn.)  69.  which  various  steps  had  been  taken  in 

6.  Federal    Conrti — What    Statement  the  cause,  it  was  too  late  for  the  de- 
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laaUlitj  u  MMt  IzpMMs.  —  The  applicant  is  usually  required  to 
set  forth  facts  showing  that  he  is  unable  to  meet  the  expenses  of 
the  suit.* 

(2)  Amendment.  —  When  the  affidavit  or  oath  taken  by  a  poor 
suitor  is  defective  it  may  be  amended,*  or  a  new  one  may  be 
taken.' 

(3)  Certificate  of  Counsel.  —  Under  some  statutes  an  applica- 
tion for  leave  to  sue  in  forma  pauperis  must  be  accompanied  by  a 
certificate  of  counsel  that  the  petitioner  has  a  good  cause  of  action.'* 

fendant  to  move  to  set  aside  the  order  lack  of  means,  but  contained  noallega- 

for    the    defect,    and    dispauper    the  tion  as  to  the  condition  of  the  esute, 

plaintiff,  although  it  was  sworn   that  it  was  held  that  the  grafting  of  the 

the  defendant  had  acquired  knowledge  order  was  not  justified.     Dans  v.  Nuss- 

of  the  defect  only  three  days  before  the  berger,  25  N.  Y.  App.  Div.  185. 

motion.    Seymour  v,  Maddox,  19  L.  J.  Vorth  Carolina — Land  Whkh  Can  B« 

Q.  B.  525.  Mortgaged.— Under     Code    N.    Car., 

WaiTeronAppaaL  —  Where,  on  appeal  §  210,  an  affidavit  for  leave  to  sue  in 
to  the  Supreme  Court,  the  sufficiency  forma  pauperis  need  not  allege  that  the 
of  the  affidavit  showing  the  plaintiff's  applicant  has  no  land  which  can  be 
right  to  sue  in  forma  pauperis  is  not  mortgaged  to  secure  the  costs.  Mag- 
questioned  by  the  opposite  party  in  his  gett  v.  Roberts,  108  N.  Car.  174. 
brief,  that  question  is  waived,  and  can-  What  Propi'ty  Szeeptad.  —  The  affi- 
not  be  made  a  ground  for  a  rehearing,  davit  as  to  property  filed  in  support  of 
Hood  V,  Pearson,  67  Ind.  368.  an  application  to  be  allowed  to  sue  in 

Frsivmption  of  tuAeienej  on  AppaaL  —  forma  pauperis  ought  to  except  nothing 
Where  the  affidavits  on  which  the  trial  but  the  wearing  apparel  and  the  mat- 
court  acts  in  allowing  a  minor  suing  ters  in  question  in  the  cause.  Perry 
by  his  next  friend  to  prosecute  in  v.  Walker,  i  Colly.  229,  13  L.  J.  Ch.  75, 
forma  pauperis  are  not  preserved  in  the  8  Jur.  680. 

record   by  a  bill   of   exceptions,    the  8.  Morris    v.    Smith,     11     Humph, 

court   ^ill  presume  that  it  was  suffi-  (Tenn.)  133;  Cole  v.  Hoeburg,  36  Kan. 

ciently  shown  that  both  the  infant  and  263;    Atchison  r.  Riggle,  (Ivan.  App. 

his    next    friend    were    poor    persons  1807)  49  Pac.  Rep.  616,  wherein  it  was 

within    the    purview    of    the  statute,  held  that  there  was  no  error  in  the  trial 

Chicago,  etc.,  R.  Co.  v.  Lane,  130  111.  court  permitting  the  plaintiff  below  to 

116,  affirming  30  111.  App.  437.  file  an  amended  poverty  affidavit,  un- 

X.  0*Donnell  v,  M'NIahon,  9  Ir.  Eq.  der  sections  581  and  582  of  the  Civil 

Rep.  471;    Dresser  v,  Morton,  2  Phil.  Code,  when  his  attention  was  called  to 

286;  Gibbons  v.  McComb,  3  Ga.  252.  the  fact  that  the  affidavit  filed  at  the 

Omiision  to  Sot  Fortit  ]>otails  Vot  Ma-  commencement  of  the  case    did    not 

tarial.  —  The  meaning  of  the  common  comply  with  the  requirements  of  said 

affidavit   required   on   application  for  sections. 

leave  to  sue  or  defend  in  forma  pauperis  Affidavit  Vnno  Pro  Tune.  —  Where  the 
is,  that  the  partv  has  not  five  pounds  fact  of  the  plaintiff's  citizenship  of  an- 
in  the  world  besides,  etc.,  available  for  other  state  was  properly  averred  in  the 
the  prosecution  or  defense  of  the  suit;  complaint,  but  was  omitted  from  the 
and  if  he  can  make  the  affidavit  with  petition  for  leave  to  sue  in  forma 
truth  in  that  sense,  the  omission  to  set  pauperis^  it  was  held  that,  upon  motion 
forth  the  details  of  his  means  and  the  to  vacate  the  order  granting  the  peti- 
circumstances  which  render  them  nn-  tion,  the  court  might  allow  an  affidavit 
available  is  not  such  an  omission  of  to  be  filed  nunc  fro  tunc  as  of  the  date 
material  facts  as  will  induce  the  court  of  the  presentation  of  the  petition,  set- 
on  that  ground  alone  to  discharge  the  ting  forth  the  plaintiff's  atixenship  of 
order.  Dresser  t/.  Morton,  2  Phil.  286,  another  state.  Heckman  v.  Mackey, 
I  Cooper  C.  C.  376.  32  Fed.  Rep.  574. 

Admlidftraton  —  Oonditioii of £itato. —  3.  Morris    v.    Smith,     11     Humph. 

Where  the  petition  of  a  plaintiff  suing  (Tenn.)  133. 

as  administratrix  for  leave  to  sue  in  4.  In  re  Atkinson,  23  Ir.  L.  Rep.  509; 

forma  pauperis  alleged  her  individual  Bryant  v,  Wagner,  7  Dowl.  P.  C.  676. 
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6.  Opposition  to  Applioatioit  —  Upon  the  application  of  a  party 
for  leave  to  sue  in  forma  pauperis  the  adverse  party  is,  of  course, 
entitled  to  contest  his  right  to  the  privilege.*  But  if  the  court 
errs  in  granting  the  application,  and  the  applicant  afterwards 
recovers  a  judgpnent,  the  error  is  harmless,  as  the  other  party's 
liability  for  costs  is  not  affected  thereby.* 

7.  To  What  Courts  Order  Extends.  —  It  has  been  held  that  an 
order  granting  leave  to  sue  in  forma  pauperis  extends  only  to  the 
court  in  which  it  is  made.' 

And  see  St.  Louis,  etc.,  R.  Co.  v,  Yo-  fendant's  behalf.    Saltzman  v.  North- 

cum,  34  Ark.  493;  lies  v.  Flower,  6  L.  rop,  18  Misc.  Rep.  (N.  Y.  City  Ct.)  353. 

T.  N.  S.  843;  Bradford  v.  Bradford,  2  T«zEt  — Clerk  Mutt  Join  in  Contest.^ 

Flipp.  (U.  S.)  280.  Under  Rev.  Stai.  Tex.,  an.  1438,  which 

For  liiformation  of  Ckiurt  —  The  hand  provides  that  an  affidavit  of  inability 
of  counsel  to  the  petition  of  a  pauper,  to  give  security  for  costs  can  be  con- 
certifying  that  he  has  good  cause  of  tested  in  a  court  of  record  only  by  the 
action,  is  for  the  information  of  the  clerk,  if  he  refuses  to  join  in  the  con- 
court,  and  it  is  not  necessary  that  a  test  it  is  properly  stricken  out.  Weather- 
rule  admitting  the  plaintiff  to  sue  in  ford,  etc.,  R.  Co.  v.  Duncan,  10  Tex. 
forma  pauperis  be  drawn  up  on  reading  Civ.  App.  479. 

such  certificate.    Bryant  v,  Wagner,  7  Vot    ControTortod    by    Answw.  —  In 

Dowl.  P.  C.  676,  3  Jur.  893.  Arkansas  it  has  been  held  that  a  peti- 

Sofondaiit    Oaimot    Inspoet   Case   and  tion  for  leave  to  sue  in  forma  pauperis 

^)pii]iion.  —  The  defendant  in  an  action  cannot    be    controverted    by    answer, 

where  the  plaintiff  is  suing  as  a  pauper  Daniel  v,  Guy,  19  Ark.  121. 

is  not  entitled  to  inspection  of  the  case  Ooor|ia  —  AffldaTit   Vot   TraTorsablo. 

laid   before  counsel  and   his  opinion  —  In  Georgia  it  has  been  held  that  an 

thereon  upon  which  the  permission  to  affidavit    in    forma    pauperis    is    not 

sue  as  a  pauper  was  obtained.     Sloane  traversable.     Hines  r.  Rosser,  27  Ga. 

V.  Britain  Steamship  Co.,  66  L.  J.  Q.  85. 

B.  72,  (1897)  I  Q.  B.  185,  75  L.  T.  N.  S.  LoaToDeniod  — Complaint  Diimisiod.  ^ 

542,  45  W.  R.  203.  Where  an  application  to  prosecute  in 

It  Is  Too  Lato,  Afttr  Judgment,  to  Ob-  forma  pauperis  is  denied  a  nonresident, 

jeot  that  a  complaint  in  forma  pauperis  it  is  not  erroneous,  upon  the  refusal  of 

was  not  accompanied  with  the  certifi-  the  plaintiff  to  file  the  cost  bond  re- 

cate  of  an  attorney  that,  in  his  opinion,  quired   by  the  statute,  to  dismiss  the 

the  plaintiff  had  cause  of  action.      It  complaint.      Hoey  v,   McCarthy,    124 

affects  the  cost  alone,  not  the  merits  Ind.  464. 

of  the  action  nor  the  jurisdiction  of  the  8.  Weatherford,  etc.,  R.  Co.  v.  Dun- 
court.  St.  Louis,  etc.,  R.  Co.  r.  can,  10  Tex.  Civ.  App.  479;  Wright  v. 
Yocum,  34  Ark.  493.  Solomon,  (Tex.  Civ.  App.  1898)  46  S. 

1.  Afflrmativo  Sofonses  Hot  tai&oient.  W.  Rep.  58. 

—  An    affidavit    in  opposition    to  the  Bulingt  of  Trial  Court  Vot  BoTiowed. 

plaintiff's    petition    to    sue  in   forma  — Where   both   parties   appeared   and 

pauperis  is  insufficient  where  it  merely  announced  their  readiness  to  proceed 

sets  up  affirmative  defenses,  and  fails  for  trial,  and  both  introduced  evidence, 

to  controvert  the  facts  in  the  petition  and  a  verdict  was  rendered  in  favor  of 

or    the    sufficiency    of    the   plaintiff's  the  plaintiff,  it  was  held  that  the  rul- 

cause  of  action,     kahn  v.  Singer  Mfg.  ings  of  the  trial  court  in  regard  to  the 

Co.,  18  Misc.  Rep.  (N.  Y.  City  Ct.)568.  form  of  the  plaintiff's  poverty  affidavit 

Loavo  Granted  Plaintiif  to  Be^ly  on  Ap-  would   not  be    reviewed.     Dennis    v, 

poal.  —  Where,  on  an  application  to  sue  Benfer,  54  Kan.  527. 

as  a  poor  person,  the  defendant  filed  3.  Clark  v.  Dupree,   2  Dev.   L.  (N. 

affidavits  showing  that  the  plaintiff  had  Car.)  411;    Oakes  v.   High,    11   Misc. 

no  cause  of  action,  to  which  the  plain-  Rep.  (N.  Y.  C.  PI.)  313.     But  see  Dren- 

tiff  failed   to  make  any  reply,  it  was  nan  v,  Andrew,  L.  R.  i  Ch.  300. 

held  that  leave  might  be  granted  to  the  BomoTal  bj  Consent  to  Sapremo  Court. 

Jdaintiff  on  appeal  to  submit  affidavits  — An  order  to  sue   in  forma  pauperis 

n  opposition  to  those  made  on  the  de-  granted  in  the  trial  court  does  not  ex- 
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8.  Assigiunent  of  ConnaeL  —  On  admitting  a  person  to  sue  or 
defend  in  forma  pauperis  it  is  usual  for  the  court  to  assign  him 
counsel,*  who  must  ordinarily  act  without  compensation.* 

Not  Heard  in  Perion.  —  In  England  it  is  held  that  a  poor  person 

who  has  had  counsel  assigned  to  him  cannot  be  heard  in  person.' 

tend  to  the  Supreme  Court,  where  the  anybody  will  be  made.     In  most  cases, 

cause  is  removed  by  consent  to  the  lat-  however,  in  order  to  prevent  abuses,  a 

ter  court.    Collett  v,  Frazier,  3  Jones  person  entirely  disconnected  with  the 

Eq.  (N.  Car.)  398.  proceeding  should  be  appointed,  who 

DtfendantMaj  Beoover  Costs.  —  Where  will  see  that  improper  use  is  not  made 

an  order  that  a  plaintiff  might  sue  in  of  the  privilege  granted." 

forma  pauperis  was  made  in  the  County  Need  Not  Ass^n  Attorney  Designated 

Court,  and  the  cause  was  afterwards  by  Applicant.  —  On  an  application  for 

brought  to  the  Superior  Court,  and  the  leave   to  sue  in  forma  pauperis    the 

order  was  not  renewed  there,  it  was  court  is  not  obliged  to  assign  the  party 

held  that  the  defendant,  in  the  event  the     attorney    designated     by    him. 

of  his  success,  could  recover  the  costs  Helmprecht  v,  Bowen,  87  Hun  (N.  Y.) 

of  that  court.    Clark  v.  Dupree,  2  Dev.  362. 

L.  (N.  Car.)  411.  Should   Tile  Consent   of    Attorney.  — 

Motion  to  Set  Aside  Taxation  of  Costs  Upon  applying  for  leave  to  prosecute 
Denied.  —  Where,  without  the  knowl-  in  forma  pauperis^  it  is  the  better  prac- 
edge  of  the  defendant,  the  plaintiff  ob-  tice  for  the  plaintiff  to  file  the  consent 
tained  leave  to  sue  in  forma  pauperis  of  the  attorney  who  has  been  assigned 
in  a  District  Court  of  New  York  city,  to  prosecute,  and  also  to  have  incor- 
and  the  cause  was  afterwards  removed  porated  in  the  order  a  provision  that 
to  the  Court  of  Common  Pleas,  but  the  such  attorney  shall  act  without  com- 
attention  of  that  court  was  not  called  pensation.  Daus  v.  Nussberger,  25  N. 
to  the  order,  and  the  plaintiff  failed  to  Y.  App.  Div.  185. 
assert  his  exemption  from  costs  on  the  8.  In  Hew  York,  where  leave  to  prose- 
taxation,  although  duly  notified  of  such  cute  an  action  as  a  poor  person  is 
taxation,  it  was  held  that  a  motion  to  granted,  the  attorney  who  is  assigned 
set  aside  the  taxation  was  properly  de-  to  the  plaintiff  is  bound  to  act  without 
nied.  Oaked  v.  High,  11  Misc.  Rep.  compensation  beyond  the  costs  that 
(N.  Y.  C.  PI.)  313.  may  be  recovered.     Matter  of  Kelly, 

1.  Kerr  v.  State.  35  Ind.  288;  Lewis  12  Daly  (N.  Y.)  no;  Joyce  v.  Cooper. 

V,  Kennett,  3  Russ.  466;    Welford  v.  49  N.  Y.  Super.  Ct.   115;  Helmprecht 

Daniell,  9  Sim.  652.  v.   Bowen,  87  Hun  (N.  Y.)  362.    And 

Attorney  Appointed  Next  Friend.  —  The  see  Harris  v.  Mutual  L.  Ins.  Co.,  20 

requirement    of    the    Indiana    statute  Civ.    Pro.   Rep.  (N.  Y.  Supreme  Ct.) 

that  the  court  shall  assign  an  attorney  192;    Daus  z/.   Nussberger,   25   N.  Y. 

to  a  person  to  whom  leave  has  been  App.  Div.  185. 

granted   to  sue  in  forma  pauperis  is  In  Federal  Coorts.  —  Where  a  plaintiff 

substantially  complied  with  by  appoint-  is  admitted  to  sue  in  forma  pauperis^ 

ing  the  attorney  of  such  person  as  next  the  court  will  appoint  an  attorney  for 

friend    without     liability     for    costs,  him,  who  will  receive  no  compensation 

Wright  v»  McLarinan,  92  Ind.  T03.  unless  his  client  is  successful  in  the 

'Wio  Should  Be  Aisijpied.  —  In  Harris  suit;  in  that  event  he  may  apply  to  the 
V,  Mutual  L.  Ins.  Co.,  20  Civ.  Pro.  court  for  an  order  fixing  a  fair  com  pen- 
Rep.  (N.  Y.  Supreme  Ct.)  192,  Van  sation  for  the  services  he  may  actually 
Brunt,  P.  J.,  said:  "  The  court  should  render,  which  will  be  paid  to  him  out 
not  assign  as  counsel  the  attorney  of  the  recovery.  Whclan  v.  Manhattan 
making  the  application,  except  in  ex-  R.  Co.,  86  Fed.  Rep.  219. 
ceptional  cases,  and  then  only  where  Action  Hot  Continued  fbr  Attorney's 
it  clearly  appears  that  the  party  seek-  Benefit.  —  An  action  in  forma  pauperis 
ing  to  sue  as  a  poor  person  knows  will  not  be  continued  for  an  attorney's 
that  the  counsel  assigned  is  bound  to  benefit.  Quinnan  v.  Clapp,  10  Abb. 
act  in  the  action  without  compensation,  N.  Cas.  (N.  Y.  C.  PI.)  394,  note.  But  see 
and  where  the  counsel  certifies  to  the  Wright  v,  Burroughes,  3  C.  B.  344,  54 
court  that  he  will  so  act,  and  that  no  E.  C.  L.  344. 
charge  or  claim  for  counsel  fees  by  3.  Parkinson   v,  Hanbury,  4  De  G. 
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9.  Coiti  —  a.  In  General.  —  The  generally  accepted  doctrine 
in  regard  to  the  granting  of  costs  in  pauper  suits  seems  to  be  that 
it  is  a  matter  resting  largely  in  the  discretion  of  the  court,*  and 
that  while  as  a  general  thing  only  pauper  costs  should  be  allowed 
in  such  suits,*  yet  where  the  circumstances  justify  it,  dives  or 

ordinary  costs  may  be  awarded  either  to  the  pauper  '  or  against 
him  in  case  he  fails  in  the  suit.'* 

b.  Interlocutory  Costs.  —  A  party  admitted  to  sue  in 
forma  pauperis  is  ordinarily  exempt  from  the  payment  of  inter- 

M.  &  G.  508;  Perry  v.  Walker,  3  Y.  &  defendant  was  entitled  to  dives  costs. 

Coll.  Ch.  655.  Rubery  v.  Morris,  16  Sim.  433. 

Where  Ho  Oonnfel  Aitigned.  —  A  per-  A  Married  Woman  filed  a  bill  suing  in 

son  who  has  been  admitted  to  sue  as  a  forma  pauperis  under  an  order  of  the 

pauper,  but  to  whom  no  counsel  has  court,  without  a  next  friend,  and  ob- 

been  assigned,  is  entitled  to  be  heard  tained  a  decree.     On  an  unsuccessful 

in  person.     Tucker  v.  Collinson,  16  Q.  appeal,  the  appellant  was  ordered  to 

B.  Div.  562;  Jacobs  v.  Crusha,  (1894)  pay  to  the  plaintiff  herself  dives  zo^\&, 

2  Q.  B.  37.  Welleslev  v,  Wellesley.  I  De  G.  M.  & 

1.  Williams  v,  Wilkins,  3  Johns.  Ch.  G.  501,  21  L.  J.  Ch.  738. 

(N.  Y.)65;  StafiFord  v,  Higginbotham,  CkMts  of  Abandoned  Motion.  —  A  pauper 
2  Keen  147.  asking  for  costs  of  an  abandoned  mo- 
North  Carolina  —  No  CkMts.  —  Under  tion  is  entitled  to  dives  costs.  Morn- 
the  North  Carolina  statute  a  person  ington  v,  Keane,  24  L.  J.  Ch.  400,  3 
suing  in  forma  pauperis  neither  recov-  Eq.  Rep.  578.  3  W.  R.  429. 
ers  nor  pays  costs.  Clark  r.  Dupree,  AfUr  Being  Dispanpflred  —  Fall  Cottf 
2  Dev.  L.  (N.  Car.)  411;  Booshee  v.  Bocoverable.  —  Where  a  person  who  has 
Surles,  85  N.  Car.  90.  commenced  a  suit  in  forma  pauperis  is 
Judgment  for  Amount  of  Terdiot  Only,  afterwards  dispaupered,  and  enters  into 

—  Where  a  person  sued  in  forma  pau-  a  prosecution  bond,  he  is  entitled  upon 
peris^  and  recovered  a  verdict,  but  the  his  recovery- in  the  action  to  a  judg- 
judgment  was  for  the  amount  of  the  ment  for  his  costs,  as  well  those  in- 
verdict  only,  and  not  for  the  costs,  it  curred  before  he  was  dispaupered  as 
was  held  that  he  could  not  afterwards,  those  incurred  afterwards.  Revel  v, 
upon  a  rule,  have  an  order  that  execu-  Pearson,  12  Ired.  L.  (N.  Car.)  244. 
tion  issue  against  the  defendant  for  his  AppaaL — Where  the  privilege  of 
costs.  Carter  V.  Wood,  11  Ired.  L.  (N.  suing  in  forma  pauperis  is  not  ex- 
Car.)  22.  tended  to  appeals,  if  the  appellant  suc- 

2.  Stafford  v,  Higginbotham,  3  Keen  ceeds  on  the  appeal  he  is  entitled  to 
147,  wherein  an  heir  at  law  defending  full  costs  on  the  appeal,  although  he 
in  forma  pauperis^  in  a  suit  to  establish  sued  in  forma  pauperis  in  the  court  be- 
a  will,  was  held  under  the  circum-  low.  Bolton  v,  Gardner,  3  Paige  (N. 
stances  to  be  entitled  only  to  pauper  Y.)273. 

costs.    See  also  Angell  v.  Smith,  Pre.  4.  At  Ck»ndition  Preoedent  to  Opening 

Ch.  2iq.  Default.  —  The  fact  that  a  plaintiff  has 

Booovery  of  Legacy  Against  Ezecaton.  been  admitted  to  sue  in  forma  pauperis 

—  A  plaintiff  suing  in  forma  pauperis  will  not  prevent  the  court  from  impos- 
and  recovering  a  legacy  agamst  ex-  ing  costs  upon  him  as  a  condition  upon 
ecutors  is  entitled  only  to  the  actual  which  a  judgment  by  default  will  be 
costs  or  expenses  of  the  suit,  to  be  paid  opened.  Elwin  v,  Routh,  i  Civ.  Pro. 
out  of  the  assets.  Williams  v,  Wil-  Rep.  (N.  Y.  Marine  Ct.)  131;  Neu- 
kins,  3  Johns.  Ch.  (M.  Y.)  65.  grasche  v.   Manhatun   R.   Co.,   (City 

3.  Roberts  v,   Lloyd,   2   Beav.   376;  Ct.)  i  N.  Y.  St.  Rep.  302. 

Rubery    v,    Morris,    i    Macn.    &    G.  A  Pauper  in  Ck»ntempt  is  like  any  other 

413;     Wallop    V,    Warburton,    2    Cox  suitor  in  contempt,  and  cannot  be  dis- 

409.  charged   unless  he    pays  dives  costs. 

Pauper  Befondant  —  Diimiiial  of  Bill.  Murphy  v.  Oldis,  2  Moll.  475. 

—  Where  the  plaintiff  had  obtained  an  As  to  the  Awarding  of  Interloentory 
order  to  dismiss  his  bill  as  against  a  CkMts  against  a  pauper,  see  infra^  I.  9. 
pauper  defendant,  it  was  held  that  the  b.  Interlocutory  Costs, 
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locutory  as  well  as  final  costs. ^  But  in  certain  cases,  such  as  fail- 
ure to  proceed  to  trial,  it  is  held  that  such  costs  may  be  awarded 
against  the  pauper.* 

c.  Costs  Accruing  Before  Order  — (i)  In  Same  Suit.— 

The  granting  of  an  application  for  leave  to  sue  or  defend  in  forma 
pauperis  will  not  exempt  the  applicant  from  liability  for  the  costs 
which  have  already  accrued.' 

1.  Steele  v,  Mott,  20  Wend.  (N.  Y.)  Richardson  v,  Richardson,  5  Paige  (N, 
679;  Pratt  V,  Delarue,  2  Dowl.  N.  S.  Y.)  58. 

322,  10  M.  &  W.  509.  Baitoring  DismiiMd  Aotion  to  Idit. — 

When  Hot  Paid  to  Panpor.  —  Where  a  A  piaintifiF,  suing  in  forma  pauperis^ 

complainant  sues  in  forma  pauperis^  who  applies  for  the  restoration  to  the 

the  costs  upon  overruling  the  defend-  list  of  an  action  which  has  been  dis- 

ant's  plea  on  the  ground  of  its  infor-  missed  owing  to  his  absence  through 

mality  are  not  to  be  paid  to  the  com-  illness   may   be   required   to   pay   the 

plainant     if     the    defendant    finally  costs  thrown  away  as  a  condition  of 

succeeds  in    his    defense.     Bolton   v,  his  application  being  granted.    Jacobs 

Gardner.  3  Paige  (N.  Y.)  273.  v,  Crusha.  63  L.  J.  Q.  B.  526,  (1894)  2 

2.  Hot  Prooeoding  to  Trial  Pnnuaiit  to  Q.  B.  37. 

Hotiee. —  If  a  person  suing  in  forma  Ezpvmging  Impertinenoe  from  Aniww. 
pauperis  fails  to  proceed  to  trial  pursu-  —  In  a  suit  by  a  pauper  plaintiff,  costs 
ant  to  notice  the  court  may  make  the  of  impertinence  expunged  from  the 
payment  of  the  costs  of  the  day  a  con-  answer  were  ordered  to  be  taxed  as 
dition  precedent  to  further  proceed-  dives  costs  to  be  paid  into  court.  Rat- 
ings, Pratt  V,  Dularue,  10  M.  &  W.  tray  r.  George,  16  Ves.  Jr.  232. 
509;  Waller  v,  Joy,  16  M.  A  W.  60;  3.  Lyons  v.  Murat,  4  Abb.  N.  Cas. 
Doe  V.  Edwards,  2  Dowl.  P.  C.  471;  (N.  Y.  Supreme  Ct.)  13;  Brown  v. 
Gore  V.  Morphew,  8  Dowl.  P.  C.  137;  Story,  i  Paige  (N.  Y.)  588;  Prince 
Cross  V.  Port  of  London  Assur.  Co.,  Alberts.  Strange,  13  Jur.  507;  Anony- 
18  L.  J.  Q.  B.  72;  Thompson  v.  Horn-  mous,  Mosely  &;  Fray  r.  Voules,  9  6. 
by.  9  Q.  B.  978.  58  E.  C.  L.  978.  But  &  S.  60. 
see  Doe  r.  Price,  2  Saund.  &  C.  311.  Aftor  a  Plea  of  Pajrmont  of  Xontjinto 

Dismissal  of  Bill.  —  Where  a  plaintiff  Ck»iirt  the  plaintiff  obtained  an  order  to 
suing  in  forma  pauperis  moves  for  a  sm^  in  forma  pauperis,  A  judge,  there- 
dismissal  of  his  bill  the  court  may  fore,  made  an  order  that  the  money 
compel  him  to  pay  the  costs.  Pearson  should  remain  in  court,  to  abide  the 
f.  Belsher,  3  Bro.  C.  C.  87;  Parkinson  event  of  the  cause,  unless  the  plaintiff 
V,  Hanbury,  4  De  G.  M.  &  G.  508.  See  would  take  it  out  in  full  satisfaction, 
also  Corbeit  v.  Corbett,  16  Ves,  Jr.  407.  The   defendant    having  obtained    the 

Diioontinaanoe.  —  Code  Civ,  Pro.  N,  verdict,   the    court  ordered   that    the 

Y.,  §  461,   which  provides  that  costs  money  should    be  paid  out  to  him  in 

shall  not  be  awarded  against  a  person  satisfaction  of  his  costs  antecedent  to 

suing  in  forma  pauperis  upon  a  judg-  the   order   to   sue   in    forma  pauperis, 

ment  against  him,  or  upon  a  dismissal  Casey  v.  Tomlin,  7  Ni.  &  W.    189,   8 

of  his  complaint,  does  not  prevent  the  Dowl.  P.  C.  892,  10  L.  J.  Exch.  87. 

granting  of  costs  against  him  upon  a  Court  May  Allow  Dofonie  Withont  Paj- 

motion  made  by  him  to  discontinue  on  ment  of  CkMts.  —  Although  a  defendant 

discovering  that  he  had  brought  suit  in  a  divorce  suit  is  liable  for  the  costs 

against  the  wrong  person,     Parkinson  incurred  before  obtaining  an  order  to 

V,  Scott,  31  Abb.  N.  Cas.  (N.  Y.  Super,  proceed  in  forma  pauperis^    yet  if  he 

Ct.)  44,  5  Misc.  Rep.  (N.  Y.)  261.  shows  that  he  has  nothing,  the  court 

Amendment.  —  The    court     will    not  may  allow  him   to  defend  the  suit  by 

allow  as  a  matter  of  right  that  a  plain-  answer  without  first  paying  such  costs, 

tiff  who  sues  in  forma  pauperis  shall  Peterson  v,  Todd,  9  N.  J.  L.  J.  343. 

amend  the  declaration,  after  demurrer  Attachment  for  nonpayment  of  Coett.  — 

thereto,    without    payment    of    costs.  A  party  admitted  10  sue  in  forma  pau- 

Foster  v.   Bank  of  England,  6  Q.  B.  peris  after  the  commencement  of  a  suit 

878,  51  E.  C.  L.  878,  2  Dowl.  &  L.  790;  may  be  attached  for   nonpayment  of 

Wilkinson  z'.  Belsher,  2  Bro.  C,  C,  272;  costs    which     have     been    previously 
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Tlid  Order  Takaf  ElEMt  Onlj  from  the  Time  When  It  Ii  Serred  on  the 
adverse  party  or  otherwise  brought  to  his  knowledge,*  and  a 
failure  to  serve  such  order  may  render  the  applicant  liable  for 
costs  if  unsuccessful  in  the  suit.* 

(2)  In  Former  Suit,  —  In  England^  where  a  plaintiff  fails  in 
one  action  he  cannot  commence  another  for  the  same  matter  in 
forma  pauperis  until  he  has  paid  the  costs  of  the  first  suit.*  But 
in  some  of  the  courts  of  the  United  States  it  has  been  held  that 
liability  for  the  costs  of  a  former  suit  will  not  prevent  the  prose- 
cution of  a  second  action  in  forma  pauperis  against  the  same 
defendant.* 

10.  Appeals  in  Forma  Paaperis  —  a.  Right  To.  —  In  some  juris- 
dictions it  is  held  that,  upon  making  the  proper  affidavits,  a  per- 
son suing  in  forma  pauperis  is  entitled  to  all  the  rights  of  appeal 
and  writs  of  error  that  he  could  have  under  the  law  if  he  were 
able  to  give  security  as  required.*     The  right  so  to  appeal  is 

ordered  to  be  paid  in  that  suit,  without  held  that  the  proceedings  would  be 

being  first  dispaupered.     Davenport  v,  stayed   until   payment  of    such  costs 

Davenport,   i  Phil.  124,   11  L.  J.  Ch.  only  in  cases  of  great  vexation. 

325.  6  Tur.  633.     See  also  Bennett  v.  4.  Sellers    v,   Myers,    7    Ind.    App. 

Chudleigh.  2  Y.  &  Coll.  Ch.  164.  148;    Harris  v.  Mutual  L.  Ins.  Co.,  18 

1,  Fray  v,  Voules,  9  B.  &  S.  60;  Doe  Civ.  Pro.    Rep.  (N.  Y.  Supreme  Ct.) 

V,  Owens,  9  M.  &  W.  455,  10  M.  &  W.  195;    Rosa  v.  Second  Ave.  R.  Co.,  20 

514;  Ballard  v.  Catling,  2  Keen  606.  N.  Y.  App.  Div.  334;    Roberti  v,  Carl- 

Notioe  to  Binuiis  Before  Order  Served,  ton,  18  How.  Pr.  (N.  Y.  Supreme  Ct.) 

—  In  Smith  v.  Pawson,  2  De  G.  &  Sm.  466. 

490,  a  plaintiff  obtained  an  order  to  sue  5.  Georgia,  —  Fite  v.  Black,  85  Ga. 

in  forma  pauperis^  but  before  it  was  413;    Savannah  v.  Brown,  64  Ga.  229; 

served  the  defendant  gave  notice  to  Sample  %>,  Car^,  19  Ga.  573. 

dismiss  the  bill  for  want  of  prosecu-  North  Carolina,  —  Mason  v,  Osgood, 

tion.     The  plaintiff  then  served  the  de-  71  N.  Car.  212.     But  see  Mitchell  v, 

fendant  with  his  order  to  sue  in  forma  Sloan,  69  N.  Car.  10. 

pauperis y  and  filed  a  replication.     The  Tennessee,  —  Lynn    v,   Tellico    Mfg. 

defendant  having  brought  on  the  mo-  Co..    8    Lea   (Tenn.)    29;     Mowry    v, 

tion  for  the  purpose  of  getting  the  costs  Davenport,  6  Lea  (Tenn.)  80;   Camp- 

of  it,  it  was  held  that  he  was  entitled  bell  v,  Boulton,  3  Baxt.  (Tenn.)  354; 

to  such  costs,  as  the  order  to  sue  in  Burns  v.  Haggard,  11  Heisk.  (Tenn.) 

forma  pauperis  took  effect  only  from  122;    Andrews     v.    Page,     2     Heisk. 

the  time  of  service.  (Tenn.)  634;    Herd  v.  Dew.  9  Humph. 

8.  Ballard  v.  Catling,  2  Keen  606;  (Tenn.)  365;    Brumley  ».  Hay  worth,  3 

Smith  V,  Pawson.  2  De  G.  A  Sm.  490;  Yerg.  (Tenn.)  421;    Philips  ?/.  Rudle,  i 

Fray  v,  Voules,  9  B.  &  S.  60;  Church  Yerg.  (Tenn.)  121;    Oneal  v.  State.  2 

V,  Marsh.  2  Hare  654.  Sneed  (Tenn.)  215;  Davis  v,  McMillin, 

Ditminal  of  Ckimplaint  —  CkMts  to  Be-  2  Shannon's  Tenn.  Cas.  441. 

fendant.  —  Where   the  order  in  forma  England,  —  Bland  v.  Lamb,  2  Jac.  & 

pauperis  has  not  been  served,  or  is  not  W.  402.     And  see  Clarke  v,  Wyburn, 

presented  to  the  clerk  in  opposition  to  17  L.  j.  Ch.  159. 

the  taxation  of  costs,  the  defendant,  Contra  in  Hew  York.  —  Under  the  New 

on  having  the  complaint  dismissed,  is  York  statute  it  is  held  that  the  right 

entitled  to  enter  judgment  for  costs,  to    sue  in  forma  pauperis    does    not 

Neugrosche  v,  Manhattan  R.  Co.,  (City  extend  to  appeals.    Bolton  v,  Gardner, 

Ct.)  I  N.  Y.  St.  Rep.  302.  3  Paige  (N.  Y.)  273;  Osirander  v,  Har- 

8.  M'Cabe  v.  Bank  of  Ireland,  L.  R.  per,  14  How.  Pr.  (N.  Y.  Supreme  Ct.) 

14  App.  413;    Calvert  v.  Rooth,  4  Y.  &  16;  Morse  v,  Troy,  38  Hun  (N.  Y.)  301. 

Coll.  Exch.  514.     But  see  Wild  v.  Hob-  Nor  to  writs  of  error.     McDonald  v, 

son,  2  Ves.  &  B.  112,  in  which  it  was  Savings  Bank,  2  How.  Pr.  (N.  Y.  Su- 
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usually  secured  by  statute,  but  in  Tennessee  it  is  based  upon  the 
English  statutes  and  decisions.  ^ 

Appeal  Chranted  npon  Oiyiiig  Bond.  —  After  an  appeal  has  been  granted 
upon  condition  that  the  party  give  bond  as  required  by  law  it  is 
not  sufficient  for  him  afterwards  to  take  the  pauper  oath,  and  a 
failure  to  file  the  bond  will  justify  a  dismissal  of  the  appeal.* 

preme  Ct.)  35;  Moore  v,  Cooley,  2  Hill  Imolvanoj  of  Surety  Pending  Appeal. — 

(N.  Y.)4i2.  Where,  pending  an  appeal,  the  surety 

In   Admiraltj.  —  The    rule  allowing  became  insolvent,  it  was  held  that  the 

any   person    to    sue  in  admiralty    in  appellant  had  the  right  to  save  the  ap- 

forma  pauperis  upon  showing  his  in-  peal  by  filing  an  affidavit  that  he  was 

ability  to  give  security  for  costs  does  advised  and  believed  that  he  had  good 

not  necessarily  apply  to  appeals.    And  cause  of  appeal,  and  that,  owing  to  his 

where  there  is  evidence  that  the  person  poverty,  he  was   unable   to  give  any 

is  of  ability,  the  court  will  order  him  better  security  than  that  which  he  did 

to  give  security  for  such  costs  as  the  give.     Sample  v.  Gary,  19  Ga.  573. 

appellate  court  may  decree,  until  he  Order  Deet  Hot  Stay  Prooeedingt  npon 

shall   prove   by  satisfactory  affidavits  Judgment.  —  An  order  allowing  a  party 

that  he  is  unable  to  do  so.     Wheatley  to  appeal  in  forma  pauperis  dispenses 

V.  Hotchkiss,  i  Sprague  (U.  S.)  225.  with  the  security  for  costs,  but  does 

In  an  Action  of  Fordble  or  Vnlawfal  Be-  not  operate  to  stay  further  proceedings 

tainer,   the  defendant  may  appeal  in  upon  the    judgment    appealed    from. 

forma  pauperis,  where  there   is  judg-  Leach  v.  Jones,  86  N.  Car.  404. 

ment  and  writ  of  possession  executed.  1.  Andrews  v.  Page,  2  Heisk.  (Tenn.) 

Burns  v.  Haggard,  11   Heisk.  (Tenn.)  634,  wherein  the  court  said:    **  It  is 

122;    Lynn  v.  Tellico  Mfg.  Co.,  8  Lea  upon  no  specific  statute  of  our  own, 

(Tenn.)  29.  but  upon  the  construction,  by  the  Eng- 

Bastardy  —  Appeal  by  Mother.  —  The  lish  courts,  of  the  statute  of  11  Hen. 

mother,  as  relator,  has  a  right  of  ap-  VIL,  c.   12,  which  has  been  adopted 

peal  in  bastardy  cases,  without  secur-  here  and  applied  to  our  own  state,  that 

ity,  upon  affidavit  in  forma  pauperis,  SippesAs  in  forma  pauperis  are  granted 

Oneal  v.  State,  2  Sneed  (Tenn.)  215.  at  all.** 

Slander  —  Hot  Allowed.  —  In  an  action  S.Morris     v.    Smith,    i    Shannon's 

for  slander,  the  plaintifif  cannot  prose-  Tenn.  Cas.  27;    Henly  v.  Claiborne,  i 

cute  an  SLppcaX  in  forma  pauperis.     Cox  Lea  (Tenn.)    224.     And    see   State  v. 

V.  Patton,  II  Lea  (Tenn.)  545.  Patrick,  72  N.  Car.  217. 

Appeal  by  Xonioipal  Corporation.  —  In  In  McPhatridge  v.  Gregg,  4  Coldw. 

Georgia  a  municipal  corporation  ma^  (Tenn.)  324,  it  was  held  that  after  the 

enter    an    appeal    in   forma  pauperis  court  had  adjourned  at  which  a  final 

through    its    chief    executive    officer,  decree  in  a  cause  was  entered,  and  an 

Savannah  v.  Brown,  64  Ga.  229.  appeal  prayed,  and  time  allowed  the 

Right  Hot  Extending  to  Infeuits.  —  In  appellants  out  of  "  term  time  "  to  give 

Tennessee  an  infant  cannot  prosecute  an   appeal  bond,   the  appellant  could 

an  appeal  in  forma  pauperis  by  his  next  not,   instead  of  executing  the    bond, 

friend.     Sharer  v.  Gill,  6  Lea  (Tenn.)  take  and  file  with  the  master  the  oath 

495;    Brooks  V.  Workman,  10  Heisk.  prescribed  by  statute  for  '*  poor  per- 

(Tenn.)    430;     Musgrove    v.    Lusk,   5  sons.'* 

Baxt.  (Tenn.)  684.  Kansaa  —  Additional  Seonrity.—  Where 

Georgia  —  AppMil  from  Jndgment  of  Or-  a  plaintifif,  in  1883,  commenced  an  ac> 

dinary.  —  Under  Code  Ga.,  §  3623,  ap-  tion  in  the  District  Court  of  the  county 

peals  may  be  taken  from  judgments  of  his  residence,  and  gave  a  bond  for 

rendered  by  the  Court  of  Ordinary  by  costs  under  Sess.  Laws  1875,  c.   121, 

affidavit  in  forma  pauperis,      Fite  i^.  §  i  (Civ.  Code,  §  581,  Gen.  Stat.  1889), 

Black,  85  Ga.  413.  and  subsequently,  while  continuing  to 

Appeal  from  Jiutioe'e  Jndgment.  —  In  be  such  a  resident,  filed  a  poverty  affi- 

Indiana  an  appeal  from  a  judgment  of  davit,  and  also  deposited  fifteen   dol- 

the  justice  of  the  peace  cannot  be  or-  lars  in  lieu  of  all  security  for  costs,  he 

dered  in  favor  of  a  poor  person  without  cannot  be  required,  upon  the  motion 

an  appeal  bond.     State  v,  Delano,  37  of  the  defendant,  under  the  provisions 

Ind.  249.  of  section  581  of  the  Civil  Code,  to  give 
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C«rtiorari|  Baeordari,  and  Sapcnedaai.  —  Where  appeals  in  forma 
pauperis  are  allowed  the  privilege  is  also  extended  to  writs  of 
certiorari  ^  and  recordari ;  ^  but  a  supersedeas  cannot  issue  with- 
out security,  except  on  the  express  authority  of  the  judge  and  on 
notice  to  the  adverse  party.' 

b.  Affidavit  or  Oath  —  (i)  In  General.  —  In  those  states 
wherein  poor  persons  are  permitted  to  appeal  in  forma  pauperis 
provision  is  usually  made  by  statute  for  the  maJcing  of  an  affi- 
davit or  oath  by  such  persons  showing  that  they  are  entitled  to 
the  privilege.* 

The  AiAdavlt  Should  Bo  Made  a  Part  of  tho  Boeord,  SO  that  the  revising 
court  can  see  that  the  statute  has  been  complied  with.* 

(2)  Form  and  Sufficiency.  —  An  affidavit  for  leave  to  appeal  in 
forma  pauperis  must  conform  to  the  requirements  of  the  statute 

additional  security.     Hardesty  v.  Ball,  quired  by  law.    Stell  v,  Barham,  85 

46  Kan.  555.  N.  Car.  88. 

1.  State  V.  Warren,  100  N.  Car.  489;  But  in   Tennessee  it  has  been   held 

Legate  V.  Ward,  5  Cold  w.  (Ten n.)  451;  that    upon     an    appeal    prayed    and 

McCamy  v,  Lawson,  3  Head  (Tenn.)  granted  to  the  Supreme  Court  from 

256;    Gardner    v,    Barger,    4    Heisk.  the  chancery  court,  the  pauper's  oath 

(Tenn.)  668.     But  see  Norton  v.  White-  may  be  taken  by  the  clerk  out  of  term 

sides,  5  Humph.  (Tenn.)  381;  Weber  v,  time,  provided  it  appears  of  record  that 

Taylor,  66  N.  Car.  412.  such  oath  was  taken  under  the  express 

8.  State  V,  Warren,  100  N.  Car.  489.  order  or  decree  of  the  chancery  court. 

8.  Campbell    v.    Boulton,    3    Baxt.  Andrews  v.  Page,  2  Heisk.  (Tenn.)  634. 

(Tenn.)  354.    And  see  Gardner  v.  Bar-  Oath  Taken  Before  Clerk  of   Suprema 

ger,  4  Heisk.  (Tenn.)  668.  Court.  —  On  the  filing  of  a  record  in  the 

4.  Perfecting  Appeal  —  Befual  of  Clerk  Supreme  Court,  the  pauper's  oath  may 

to  Accept  Oath.  —  It  is  a  sufficient  com-  be  taken  before  the  clerk  of  that  court, 

pliance  with  the  requirements  of  the  Campbell  v,  Boulton,  3  Baxt.  (Tenn.) 

law  for  a  person  seeking  to  appeal  m  354. 

forma  pauperis  to  take  the  prescribed  Where,  on  appeal,  the  party  has  im- 

oath  and  tender  it  to  the  clerk,  and  the  properly  taken  the  pauper  oath  before 

appeal  is  thereby  perfected  although  a   justice    of    the    peace,   he  will   be 

the  clerk  refuses  to  accept  the  oath,  allowed  to  take  the  oath  in  the  Su- 

State  V.  Gannaway.  16  Lea  (Tenn.)  124.  preme  Court.     Wilson  v.  Corry,  i  Lea 

An  Attorney  at  Law  Ii  Not  Authorised  (Tenn.)  391. 

to  make  the  affidavit  required  to  en-  Affida^t   Not  Trayenabla.  —  An  affi- 

title  a  parly  to  appeal  without  the  pay-  davit  for  an  appeal  in  forma  pauperis  is 

ment   of    costs    or    giving    security,  not  traversable.     Hines  v,  Rosser,  27 

Elder  v.  Whitehead,  25  Ga.  262.  Ga.  85. 

Hoiband  Kntt  Join  in  Wife's. Af&davlt.  5.  Herd  v.  Dew,  9  Humph.  (Tenn.) 

—  Where    a    married    woman    suing  365. 

without  a  next  friend,  her  husband  not  Affidavit  Not  in  Becord  —  Presumption 

being  a  party,  applied  for  leave  to  ap-  of  Begnlarity.  —  If   an  order  is  made 

peal  t;i/47rma /aM^^j,  it  was  held  that  allowing  a  defendant  to  appeal  as  a 

her  husband  as  well  as  she  must  make  pauper,  and  the  affidavit  and  certificate 

the  required  affidavit.    In  re  Roberts,  of  counsel  are  not  in  the  record  sent  to 

33  Ch.  Div.  265.  the  Supreme  Court,   it   will  be    pre- 

Filing  Affidavit  in  Term  Time. — Anap-  sumed  that  they  were  in   due  form, 

peal  in  forma  pauperis  must  be   per-  State  v.  Tow,  103  N.  Car.  350.     But  if 

fected  during  the  term  at  which  judg-  the  substance  of  such  affidavit  is  set 

ment  was  rendered,  and  the  judge  has  forth  in  the  order  allowing  the  appeal, 

no  power  to  allow  the  party  praying  from    which    it    appears  that  it  was 

such  appeal  twenty  days  from  the  last  fatally   defective,  no  presumption  of 

day  of  the  term  in  which  to  file  his  affi-  regularity  will  arise.    State  v,  Jones, 

davit  of  inability  to  give  the  bond  re-  93  N.  Car.  617. 
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under  which  it  is  drawn, ^  and  a  failure  in  this  respect  will  justify 
the  dismissal  of  the  appeal.'  But  the  motion  to  dismiss  must  be 
seasonably  made.' 

Criminal  AppMli.  —  In  North  Carolina  the  affidavit  of  a  defendant 
seeking  to  appeal  in  forma  pauperis  in  a  criminal  case  must  aver  that 
he  is  wholly  unable  to  give  security  for  costs,*  that  he  is  advised 
by  counsel  that  he  has  reasonable  cause  for  the  appeal  prayed,* 

1.  Golightlv    V,  Irvine,   (Tex.   App.  brought  in  a  justice's  court  against  a 

1890)  15  S.  W.  Rep.  48;    State  v.  Jack-  partnership,  the  names  of  the  persons, 

son,  112  N.  Car.  849.  constituting  its  membership  being  set 

Tennesiaa — Sahttantial CompUanoo  forth  in  the  summons,  an  appeal  iir 
with  Statute.  —  The  oath  of  the  plaintiff  forma  pauperis ^  entered  by  one  of  these 
in  error  that  *'  she  is  entitled  to  have  persons  for  and  in  the  name  of  the 
thiscauseand  the  judgment  against  her  partnership,  was  amendable  so  as  to* 
in  the  Circuit  Court  of  Greene  county  make  it  recite  that  the  person  entering 
reversed,  and  that  the  amount  of  said  it  was  in  fact  a  member  of  the  partner- 
judgment  is  within  the  jurisdiction  of  ship;  and  such  an  amendment  should 
the  court,'*  is  a  substantial  compliance  have  been  allowed,  although  in  offer- 
with  the  form  prescribed  in  Code  ing  it  it  was  not  expressly  stated  that 
Tenn.,  g  3192.  Creamer  v.  Ford,  i  material  words  had,  by  accident  or 
Heisk.  (Tenn.)  307.  mistake,  been  omitted  from  the  appeal 

Texas — Insaffloiant      AfRdavlt. —  affidavit.     Standard  Carbonating,  etc.. 

Under  Rev.  Stat.  Tex.,  1879,  art.  1401,  Co.  v.  Capital  City  Guards,  99  Ga.  265. 

requiring  a  person  seeking  to  appeal  in  8.  State  v,  Jackson,  112  N.  Car.  849; 

forma  pauperis  to  make  oath  that  he  State  v.  Tow,  103  N.  Car.  350. 

'*  is  unable  to  pay  the  costs  of  appeal.  Order  Betting  Forth  SubftiiJioe  of  AA- 

or  give  security  therefor,"  an  affidavit  davit.  —  Where  the  affidavit  does  not 

that  the  appellants  *'  are  unable  to  pay  appear  in  the  record,  but  the  substance 

the  costs  "  is  insufficient.     Golightlv  thereof  is  set  forth  in  the  order  allow- 

V.  Irvine,  (Tex.  App.   1890)  15  S.  W.  ing  the  appeal,  from  which  it  appears 

Rep.  48.  that  it   was   fatally  defective,  a   pre- 

Under    Rev.   Stat.  Tex.,    1879,   &ft*  sumption   that    the  order  was    based 

1401,  allowing  appeals  without   bond  upon  a  sufficient  affidavit  cannot  arise, 

upon  proof  of  the  appellant's  inability  State  v,  Jones,  93  N.  Car.  617. 

to  pay  the  costs  or  any  part  thereof,  it  Biimisial  as  Katter  of  Bight.  —  Where 

is  not  a  sufficient  compliance  merely  the   affidavit   to  obtain   an    appeal  fir 

to  make  an  affidavit  of  inability  to  pay  forma  pauperis  is  defective,  it  is  not  a 

costs  before  a  notary  where  the  record  matter  of  discretion  with  the  court,  but 

contains   no  evidence  that    the    suffi-  the  appellee  can  have  it  dismissed  as  a 

ciency  of  the  proof  of  inability  was  matter  of  right.     State  v.  Payne,  93  N. 

passed  upon  in  any  manner  by  the  offi*  Car.  612. 

cers  on  whom  that  duty  is  imposed  by  8.  Snyder  v.  Summers,  i  Lea  (Tenn.> 

statute.     Hearne    v,    Prendergast.   61  481,  wherein  it  was  held  that  a  motion 

Tex.  627.  to    dismiss    an    appeal    because    the 

Should  Identify  Jnd^ant.  —  An  affi-  pauper's  oath,  on  the  taking  of  which 

davit  for  an  ^.^^t^i  tn  forma  pauperis  the  appeal  was  granted,  was  defective 

must  identify  the  judgment  appealed  came  too  late  when  made  at  the  fourth 

from  with  as  much  certainty  as  is  re-  term  after  the  record  was  filed  in  the 

quired   in  an  appeal  bond.     Perry  v.  appellate  court,  in  the  absence  of  any 

Scott,  68  Tex.  208;    Holmes  v,  Mcln-  explanation  of  the  delay, 

tyre,  61  Tex.  9.  4.  State  v,  Moore,  93  N.  Car.  500* 

Omission  to  Allege  Poverty.  —  An  affi-  State  v,  Duncan,  107  N.  Car.  818;  State 

davit  of  a  party  appealing  that  *' he  is  v.  J[ones,   03   N.   Car.   617;    State    v^ 

unable    to     give    security,"    without  Divine,  69  N.  Car.  390. 

alleging  that  his  inability  is  owing  to  5.  State  v.  Duncan,  107  N.  Car.  818; 

his  poverty,  is  not  a  sufficient  compli-  State  v.  Jones,  93  N.  Car.  617;  State  v. 

ance   with   the   Geor^a  statute.     Gib-  Moore,  93  N.  Car.  500;    State  v,  Mor- 

bons  V.  McComb,  3  Ga.  252.  gan,  77  N.  Car.  510;    State  v.  Divine,. 

Amendment.  —  Where     a     suit     was  69  N.  Car.  390. 
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and  that  the  application  is  made  in  good  faith.  ^  These  essential 
averments  cannot  be  waived.* 

11.  Bifpanpering  —  a.  In  General. — The  court  which  has 
granted  leave  to  a  party  to  sue  in  forma  pauperis  may,  for  good 
cause,  discharge  the  order  and  require  the  party  to  give  security 
for  costs.*  It  is  impossible  to  lay  down  a  general  rule  which  will 
govern  in  every  case  in  determining  whether  a  party  should  be 
dispaupered  or  not.  Much  must  be  left  to  the  sound  discretion 
of  the  trial  court,*  which  should  always  proceed  cautiously  in  the 
matter.* 

If  the  AdTerie  Party  DeUyt  fiar  an  XTiireaioiiabla  Time  before  moving  to 
set  aside  the  order  granting  leave  to  sue  in  forma  pauperis y  the 
motion  should  not  be  granted.* 

1.  State  V,   Shoulders,  iii   N.   Car.  Sapreme  Court  in  the  case  of  appeal. 

637;    State  V,  Wylde.  no  N.  Car.  500;  State  z/.  GannaiMray,  16  Lea  (Tenn.)  134. 

State  V,  Duncan,  107  N.  Car.  81S;  Sute  4.  Heatherly  v.  Hill,  8  Baxt.  (Tenn.) 

V,    Tow,    103    N.   Car.   350;    State   f.  170. 

Moore,  93  N.  Car.  500;  State  v,  Payne,  5.  Brumley  v.    Hayworth.   3    Yerg. 

93  N.  Car.  613;    State  v,  Jones,  93  N.  ^Tenn.)42i;  Heatherly  v.  Hill,  8  Baxt. 

Car.  617;    State  v.  Morgan,  77  N.  Car.  (Tenn.)  170. 

510;   Sute  V.  Divine,  69  N.  Car.  390;  Hot  Bet  Aiida  on  Stipolatioii  of  Attor- 

Siate  V,  Rhodes,  112  N.  Car.  856.  neyi.  —  Where    an    order    had    been 

Hot  JacMiary  In  OlTil  Appeali.  —  In  granted  giving  an  infant  leave  to  sue 

appeals  in  forma  pauperis  in  civil  cases,  as  a  poor  person,  it  was  held  that  it 

under  Code  N.  Car.,  §§  552,  553,  there  could  not  be  set  aside  merely  on  the 

need  be  no  averment  in  the  affidavit  stipulation  of  the  attorneys  of  the  par- 

that  the  application  is   made  in  good  ties,  and  on  motion  of  the  plaintiff's 

faith.     State  v.  Tow,  103  N.  Car.  350.  attorney,  no  affidavit  of  the  facts  hav- 

8.  State  V,  Duncan,  107  N.  Car.  818;  ing  been  filed.     Dumlay  v,  American 

State  V,  Moore,  93  N.  Car.  500.  Telephone,   etc.,   Co.,   4  N.   Y.   App. 

Appeal  Hot  Allowed  Merely  fiar  Belay.  Div.  432. 

—  The  court  has  no  right  to  dispense  Order  Kvft  Be  Entered.  —  An  order 
with  such  essential  averments  or  to  allowing  a  plaintiff  to  sue  in  forma 
allow  such  appeal  merely  for  delay,  pauperis  must  be  made  a  rule  of  court 
State  V,  Morgan,  77  N.  Car.  510;  State  before  the  court  will  entertain  a  motion 
V.  Moore,  93  N.  Car.  500.  to  discharge  iL     Hawes  v,  Johnson,  r 

S.  Dale  V,  Presnell,  119  N.  Car.  489.  Y.  &  J.  10. 

Where  No  Meritorious  Oanie  of  Aotion.        6.  Belay  of  Four  Months.  —  Where  an 

—  If  it  appears  that  the  plaintiff  has  order  had  been  granted  allowing  a 
no  meritorious  cause  of  action,  the  nonresident  to  sue  in  forma  pauperis^ 
court  will  discharge  an  order  authoriz-  it  was  held  that  a  motion  to  set  aside 
ing  him  to  sue  in  forma  pauperis,  the  order  made  on  the  eve  of  trial, 
Hawes  v,  Johnson,  i  Y.  &T.  10.  more  than    four    months    after    such 

Misnomer  of  Solicitor  in  Votioe  of  Mo-  order  was  made,  and  after  more  than 

tion.  —  In  Moody  v,  Hebberd,  17  L.  J.  twenty  depositions  had  been  taken  in 

Ch.  24,  II  Jur.  941.  an  order  dispauper-  the  cause,  should  not  be  granted.     St. 

ing  the  plaintiff,  obtained  on  affidavit  Louis,   etc.,    R.   Co.  v,  Yzxx^  56  Fed. 

of  service  on  his  solicitor  at  his  office,  Rep.  994. 

was  discharged,  but  without  cosu,  on        Belay   of    Three    Tears.  —  Where    a 

the    ground    of    a    misnomer   of    the  plaintiff  had  obtained  an  order  to  sue 

solicitor  in  the  notice  of  motion.  in  forma  pauperis^  and  the  defendant 

Tennesiee  —  Supreme  Court  Cannot  Bis-  had    answered,    and    replication    had 

panper.  —  Act  Tenn.,   1885,  c.  27,  au-  been  filed,  it  was  held  that  the  defend- 

thorizing  the  Supreme  Court  to  hear  ants  could  not,  three  years  afterwards, 

new  proof  and  dispauper  the  appellant,  have  the  order  to  sue  in  forma  pauperis 

is   unconstitutional   as  attempting    to  discharged  for  irregularity.    Parkinson 

confer  original  jurisdiction   upon  the  v,  Hanbury,  4  De  G.  M.  &  G.  508,  i 
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b.  Ability  to  Pay  Costs.  —  Whenever  it  is  made  to  appear 
to  the  court  that  a  person  who  has  been  admitted  to  sue  in 
forma  pauperis  has,  in  fact,  means  sufficient  to  meet  the  expenses 
of  the  suit,  such  person  may  be  dispaupered.^ 

c.  Vexatious  Conduct.  —  A  pauper  plaintiff  who  has  been 
guilty  of  vexatious  conduct  in  the  suit  may  be  dispaupered.* 
And  so  he  may  be  dispaupered  in  case  of  vexatious  delay.' 

IL  PBOCOBEDnros  xtkdeb  Poob-dbbtob  Acts  —  1.  Jurisdiction  — 
a.  In  General.  —  The  statutes  of  those  states  wherein  poor- 
debtor  proceedings  obtain  make  provision  for  the  formation  and 
organization  of  a  tribunal  before  which  such  proceedings  may  be 

Eq.  Rep.  368,  22  L.  J.  Ch.  Q79.  i  W.  R.  on  land  owned  by  him  as  security  for 

400,  509.    See  also  St.  Victor  v,  Dever-  costs  or  have  his  action  dismissed  is 

eux,  9  Jur.  519.  not  erroneous,  except  to  the  extent  that 

1.  Brumley  v,   Havworth,   3    Yerg.  it  should  be  modified  so  as  to  permit 

(Tenn.)  421;    Goldsmith  v.  Goldsmith,  him  to  give  bond  for  costs,  if  he  prefers 

5  Hare  125;  Burry  Port  Co.  v.  Bowser,  10  do  so.     Dale  v.  Presnell,  119  N.  Car. 

26  L.  J.  Ch.  319;    Perry  v.  Walker,   i  489. 

Colly.  229;  Rax  worthy  v.  Rax  worthy.  7        8.  Steele  v.  Mott,  20  Wend.  (N.  Y.) 

L.  J.  Ch.  136;  Mather  v.  Shelmerdine,  679;    Wagner  v.  Mears,  3  Sim.   127; 

7  Beav.  267;  Romilly  v.  Grint,  2  Beav.  Daintree  v,  Haynes,  12  Jur.  594;  Perry 

186;    Taprell  v.  Taylor.  9  Beav.  493;  v.   Walker,   i  Colly.  229;    Bed  well   v, 

Butler  V.  Gardener,  12  Beav.  525.     But  Coulstring,  i  Saund.  &  <J.  97. 
see  Allen  v.  MTherson,  5  Beav.  485;        Befual  of  ArMtration.  ~  When  arbi- 

Perry  v.  Walker,  t  Y.  &  Coll.  Ch.  676;  tration  is  proposed  in  a  pauper  cause, 

Spratt  V.  Spratt,  5  W.  R.  323.  if  the  pauper  refuses  he  will  be  dispau- 

In  Revel  v.  Pearson,  12  Ired.  L.  (N,  pered.     Supple  v. .  2  Moll.  345. 

Car.)  244,  the  court  said:    *' The  pro-        Imnffioient  Ground  for  Dispaupering. — 

tection   furnished   by  the  Act  of  the  A  libelous  handbill  published  by  the 

General  Assembly,  Rev.  Stat.,  c.  31,  bankrupt  against  the  assignees  and  the 

§  47,  is  withdrawn  whensoever,  by  the  solicitor  to  the  commission   is  not  a 

order  of  the  court,  it  is  adjudged  that  sufficient  ground   for  discharging  an 

the  plaintiff  ceases  to  need  it,  and  that  order  which  allowed  the  bankrupt  to 

will  be   whenever,  in  the  progress  of  ^iiixon  in  forma  pauperis.     Exp,  Mot- 

the  case,  and  before  its  determination,  land,  3  Deac.  &  C.  248. 
it  is  made  to  appear  that  either  at  the        Improper  and  Vezatioai  Condnot  in  a 

institution  of  the  suit  he  had  the  re-  Former  Suit,  or  a  subscription,  though 

quisite  quantity  of  property,  or  ihat  he  liable  to  be  impeached  as  maintenance, 

had  acquired  it  since."  is  no  ground  for  dispaupering.     Cor- 

Transfer  of  Interest  in  Bul^ect-matter. —  bett  v.  Corbett,  16  Ves.  Jr.  407;  Bow- 
Where  a  plaintiff  suing  in  forma  pau-  yer  v.  M*Evoy,  I  B.  &  B.  562.  And 
peris  transfers  his  interest  in  the  sub-  see  Murphy  r.  Oldis,  i  Hog.  219. 
ject-matter  of  the  controversy,  and  the  Dispaupering  and  Ordering  Payment  of 
fact  of  the  assignment  is  brought  to  Ck>ft8.  —  If  a  plaintiff  has  been  guilty 
the  notice  of  the  court,  the  action  will  of  repeated  defaults  in  not  proceeding 
be  dismissed  unless  security  be  given  to  trial,  he  may  be  dispaupered  and 
for  its  prosecution.  Davis  v.  Higgins,  ordered  to  pay  the  costs  of  the  day  by 
91  N.  Car.  382.  And  see  Joyce  v,  the  same  rule.  Bedwell  v.  Coulstring, 
Cooper,  49  N.  Y.  Super.  Ct.  115.  i   Saund.   &  C.    97,    3    Dowl.    &    L. 

A  Husband  Suing  for  a  Divoroe  may  be  767. 
dispaupered  upon  motion  of  the  wife,        8.  Steele  v,  Mott,  20  Wend.  (N.  Y.) 

on  a  showing  of  his  ability  to  bear  the  679;  Doe  v.  Trussell,  6  East  505. 
expense  of  the  suit.     Moyers  v.  Moy-        In   Faur  v.  French,  5  Dowl.  P.  C. 

ers.  II  Heisk.  (Tenn.)  495.  554.  where  a  pauper  gave   notice  of 

Should  Be  Permitted  to  Give  Bond  for  trial,  and,  on  the  second  day  of  the  as- 

Costs. —  An  order  compelling  a  plaintiff  sizes,    withdrew    his    record    on    the 

who  has  sued   in  forma  pauperis    to  ground  of   its  requiring  amendment, 

choose  whether  he  will  give  mortgage  the  court  dispaupered  him. 
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conducted.^     I{  the  court  is  not  selected  and  constituted  in  the 

1.  See    the    statutes  of  the  several  trate     who     took    the    recognizance, 

states.  Elliott  v,  Willis,  i  Allen  (Mass.)  461. 

Maine,  —  Under  Stat.  Me.,  1835,   c.  Xauaohiitetts  —  Poor-dabtor     Proceed- 

195*  §  10,  two  justices  of  the  peace  and  ingt  Hot  Affeoted  by  Statute  of  1893.  — 

of  the  quorum  had  authority  to  exam-  Stat.  Mass.,  1893,  c.  396,  revising  and 

ine  the  notification  to  the  creditor  and  consolidating  the  laws  relating  to  dis 

to  administer  the  oath  to  the  debtor,  trict  and    police  courts,   was  not  in- 

Williams  v.  Turner,  19  Me.  454.  tended  to  affect  the  jurisdiction  of  such 

JxutioeNeed  Hot  Beside  iii  Town  Where  courts  in  proceedings  for  the  relief  of 

Biiolofure  Hade.  —  After  the  passage  of  poor  debtors.     A  writ  of  prohibition, 

the  Maine  statute  of  1856,  c.  213,  there  therefore,  will  not  issue  to  restrain  a 

was  no  provision  of  law  requiring  the  police  justice  from  examining  a  debtor, 

justices  selected  for  taking  the  disclos-  arrested  on  execution,  who  has  applied 

ure  of  a  poor  debtor  to  reside  in  the  to  him  to  take  the  oath,  on  the  ground 

town  where  the  disclosure  is  made,  or  that    the    certificate    authorizing    his 

an  adjoining  town.     Blake  v,  Brackett,  arrest,  and  under  which  he  had  entered 

47  Me.  28.  into  a  recognizance,  was  issued  by  a 

Oan  Sit  in  Any  County.  —  In  Maine  a  District  Court    of    the   same   county, 

justice  of  the  peace  and  of  the  quorum,  within  the  judicial  district  of    which 

commissioned  to  act  for  all  the  coun-  neither  the  creditor  nor  the  debtor  lived 

ties,  can  sit  as  a  magistrate  in  a  poor  or  had  their  usual  place  of  business, 

debtor's  disclosure  in  any  county  in  the  Collins  v,  Kennedy,  161  Mass.  440. 

sute.    Blake   v.   Peck,    77    Me.    588.  Administering  Oath  a  Ministerial  Act. 

The  practice  was  formerly  otherwise.  —  The  administering  of  the  poor  debt- 

Houghton  V.  Lyford,  39  Me.  267.  or*s  oath  is  a  ministerial  and  not  a  ju- 

"  Magistrate  *'  Befers  to  Tribunal  Em-  dicial  act,  and  it  may  be  administered, 

powered  to  Act. —  V nd^r  ih^  Massachu-  therefore,  by  any  justice  of  the  peace 

setts    statute     providing     that     '*  the  in    the    county.     Betts    v,    Dimon,   3 

magistrate"  shall    take  certain   steps  Conn.  109. 

for  the  examination  of  poor  debtors  in  The  discharge  of  a  poor  debtor,  after 

certain  cases,  it  was  held  that  one  jus-  examination  and  admission  to  take  the 

tice  of  the  quorum  had  no  power  to  act,  poor  debtor's  oath  by  a  special  justice 

but  that  the  proceedings  must  betaken  of  a  police  court,  acting  in  the  matter 

by  a  tribunal  of  two  justices.     The  ex-  at  the  request  of  the  justice  who  is  en- 

pression  "  the  magistrate  **  was  held  to  gaged  in  the  court,  is  valid,  whether 

refer  to  those  classes  who  constitute  the  special  justice  be    considered   as 

the  tribunal  empowered  to  act  in  such  having  acted  as  the  official  organ  of  the 

cases.       Paul     v,    Holden,    14    Allen  court  or  as  a  magistrate  in  the  exercise 

(Mass.)  29.  of  a  ministerial  authority.     Clement  v. 

What  Ol&oers  Empowered  to  Aet.  —  Sargent.  100  Mass.  300. 
Under  Stat.  Mass..  1857,  c.  141,  §  4,  Absence  of  Magistrate  After  A^jonm- 
providing  for  the  examination  of  poor  ment.  —  Where  two  magistrates  meet 
debtors  *'  before  some  justice  of  a  at  the  time  and  place  appointed  for  the 
court  of  record,  police  court,  judge  of  examination  of  a  debtor  committed  on 
probate,  master  in  chancery,  or  com-  execution,  and  adjourn  to  a  future 
missioner  of  insolvency,  or,  if  no  such  day,  and  only  one  of  them  is  able  to 
magistrate  can  be  conveniently  found,  attend  again  on  that  day,  another 
before  some  justice  of  the  peace  and  of  magistrate  may  attend  instead  of  him 
the  quorum,"  it  was  held  that  justices  who  is  absent,  and  the  two  who  are 
of  the  peace  and  of  the  quorum  had  no  thus  present  may  lawfully  proceed  to 
jurisdiction  to  act  in  the  examination  examine  the  debtor  and  administer  to 
and  discharge  of  poor  debtors  if  any  of  him  the  poor  debtor's  oath.  Brown  v, 
the  other  officers  named  in  the  statute  Lakeman,  5  Met.  (Mass.)  347. 
could  be  conveniently  found.  Lang  v.  In  Rhode  Island^  however,  it  is  ex- 
Bunker,  I  Allen  (Mass.)  256.  pressly  provided  that  the  justices  who 

Heed  Not  Be    Same  Magistrate    Who  commence  the  examination  shall  alone 

Took  Beoogniianoe.  —  Under  Stat,  have  the  power  to  sign  and  seal  the 

Mass.,  1857,  c.   141,  §  10,  it  was  held  certificate  of  discharge.     And  so,  where 

that  a  poor  debtor  desiring  to  take  the  two  justices  before  whom  a  citation 

oath  need  not  apply  to  the  same  magis-  was  returned,  having  administered  the 
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manner  pointed  out  by  the  statute,  it  will  not  have  jurisdiction, 
and  its  proceedings  will  have  no  validity.* 

b.  Selection  of  Justices. — The  Maine  statute  regarding 
the  formation  of  the  tribunal  to  hear  the  disclosure  of  poor 
debtors  •  provides  that  one  of  the  justices  may  be  chosen  by  the 
debtor,*  and  the  other  by  the  creditor,  either  personally  or 
through  his  agent  or  attorney.*  And  if  the  creditor  at  the  time 
appointed  refuses  or  unreasonably  neglects  to  appoint  such  other 

oath  and  put  the  preliminary  ques-  named  in  the  citation  had  passed, 
tions,  adjourned  the  hearing,  and  at  Perley  v,  Jewell,  26  Me.  loi. 
the  adjournment,  only  one  of  said  jus-  Soleotioii  on  Fait  Day.  —  The  justices 
tices  being  present,  another  justice  was  to  hear  a  poor  debtor's  disclosure  can- 
called  in  and  the  examination  was  not  be  selected  on  Fast  Day.  Poor  r. 
recommenced,  but  without  a  second  Beatty,  78  Me.  580.  ^ 
oath,  it  was  held  that  such  examination  8.  Debtor  Kxuit  Obtain  Legal  Tribunal, 
was  void  for  want  of  jurisdiction  in  the  —  Under  the  poor-debtor  act  of  the  Re- 
justices.  Gushing  v,  Briggs,  2  R.  I.  vised  Statutes  of  Mainf,  if  the  debtor 
139.  wishes  to  avail  himself  of  the  benefit 

1.  Bunker  v.  Hall,  23  Me.  26;  Ware  of  an  examination  and   of    the  poor 

V.  Jackson,  24  Me.  166.  debtor's  oaih  it  is  for  him  to  take  such 

Joftioot  Qnonim  XTnns.  —  In  Maimh  is  measures  that  a  legal  tribunal  for  the 

provided  that  the  proceedings  shall  be  purpose  shall  be  constituted.     He  must 

before  two  justices  of  the  peace  and  of  select  one  justice,  and  procure  his  at< 

the  quorum,  and  therefore  a  certificate  tendance  at   the  time  and   place  ap- 

by  justices  quorum  unus  is  a  nullity,  pointed  in  the  notice;  and  if  the  creditor 

Williams  v.  Turner,  19  Me.  454;  Dag-  omits  to  appear  and  select  the  other, 

gett  V,  Bartlett,  22  Me.  227.  the  debtor  must  cause  the  appointment 

8.  Rev.  Stat.  Me.,  1883,  c.  113,  §  42.  to  be  made  by  an  officer  and  procure 

BoTOoabiUty  of  Anthority.  —  When  the  the  attendance  of  the  j  ustice  so  selected, 

justices  have  been  selected  according  Bumham  v.  Howe,  23  Me.  489. 

to  the  provisions  of  the  sutute  and  When  Saloetion  May  Bo  Made.  —  The 

have  entered  upon  the  performance  of  debtor  may  select  one  of  the  justices  to 

their  duties,  preparatory  to  the  exami-  take  his  disclosure  at  any  time  after 

nation  of  the  debtor,  neither  party  can  the  citation  to  the  creditor  has  been 

interrupt  the  performance  of  them  by  prepared  and  before  the  tribunal  has 

denying  or  attempting  to  revoke  the  been  organized.  Chamberlain  r. 
authority  of  one  of  the  justices,  with-  '  Sands,  27  Me.  458. 

out  the  consent  of  the  parties  inter-  Joftioo  SoUotod  to  Aot  on  Serend  Glt»- 

ested.     Ayer  v.  Woodman,  24  Me.  196.  tioni.  —  Where  "  there  were  two  dta- 

Timo  for  Soloetion.  —  1  n    poor  debt-  tions  by  the  same  debtors  to  the  same 

ors'  disclosures,  each  party  is  entitled  creditor  on  different  bonds  made  out  at 

to  a  reasonable  time  for  selecting  one  the  same  time  and  returnable  at  the 

of  the  justices,  and  the  whole  of  the  same  time,"  and  the  minutes  of  the 

hour  named  in  the  citation  is  a  reason-  justices  state  that  the  plaintiff's  attor- 

able  time  therefor.     Foss  v,  Edwards,  ney  appointed  **  one  of  the  justices  to 

47  Me.  145.  act  on  each  citation,"  and  where  each 

Soloetion  After  Hour  Hamad  in  Citation,  ciution  contained  a  notice  to  the  cred- 
—  It  is  not  essential  to  the  validity  of  itor  that  all  the  debtors  were  to  make  a 
the  proceedings  of  two  justices  of  the  disclosure  at  the  same  time,  it  is  to  be 
peace  and  of  the  quorum,  who  may  understood  that  such  justice  was 
administer  an  oath  to  the  principal  in  authorized  to  act  upon  all  the  cases 
a  poor  debtor's  bond,  that  the  justices  named  in  it,  and  to  do  all  acts  respect- 
should  be  selected  and  organized  as  a  ing  it  which  the  law  required  to  be 
court  within  the  hour  appointed  in  the  done.  Chamberlain  v.  Sands,  27  Me. 
notice  as  the  time  of  the  intended  dis-  458. 

closure.  There  ma^  be  cases  where  4.  The  Creditor  Hsf  tho  Bight  to  Soloet 
the  proceedings  will  be  upheld  al-  One  of  tho  Jnitiooo  to  take  the  poor  debt- 
though  the  selection  and  organization  or's  disclosure,  and  if  this  right  is  de- 
did  not  take  place  until  after  the  hour  nied   him   the  justices  will  not  have 
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justice,  or  to  procure  his  attendance,  he  may  be  chosen  by  an 
officer  who  has  the  debtor  in  charge,  or,  i{  the  debtor  is  not  in 
charge,  the  officer  who  might  serve  the  precept  on  which  he  was 

arrested.^     If  the  two  justices  do  not  agree  they  are  authorized 

jarisdiction,  and  their  proceedings  will  Brewer,  it  was  held  that  the  appoint- 

be  void.    Spaulding  v.  Record,  65  Me.  ment  of  a  justice  resident  in  Bangor 

230;  Barnard  v,  Bryant,  21  Me.  206.  might  be  made  by  a  constable  of  Ban- 

BafoMd     to    DiscUiM    Befinre    Justios  gor,  though  the  disclosure  was  to  be 

Sekwtidlirf  Creditor.  —  After  the  creditor  had  at  Brewer.     Daggett  v,  Bakeman, 

had  selected  a  justice  of  the  peace  and  33  Me.  3S2. 

of  the  quorum,  commissioned  to  act  Offloar  a  Siirttj  In  Debtor*!  Bond.  —  An 

for  all  the  counties,  the  debtor  refused  officer  may  appoint  one  of  the  justices 

to  disclose  before  such  a  justice,  be-  to  hear  the  disclosure  of  the  debtor, 

cause  the  latter  was  not  a  resident  of  altough  such  officer  be  one  of  the  sure- 

the  county  wherein  the  disclosure  was  ties  in  such  debtor's  bond.     Patterson 

to  be  made.     The  debtor  thereafter  v.  Eames,  54  Me.  203. 

procured  an  officer  to  select  another  fQiowing  SiiAoient  Orowid  lor  Seleotioii 

justice  for  the  creditor.     It  was  held  by  Offloor.  —  Where  the  record  of  two 

that,  since  the  justice  selected  by  the  justices  of  the  peace  and  of  the  quorum 

creditor  had  jurisdiction  to  sit,  the  sit-  showed  an  unreasonable  neglect  on  the 

ting  justices  were  without  jurisdiction,  part  of  the  creditor  to  select  a  iustice  at 

and  the  bond  was  forfeited,   notwith-  the  time  appointed  for  the  disclosure, 

standing  the  debtor  made  a  disclosure  it   was  held   that  a  good  ground  was 

before  the  sitting  justices,  in  which  the  shown  for  the  selection  of  the  justice 

creditor  participated.     Blake  v.  Peck,  for  him  by  the  officer.    Gray  v.  Doug- 

77  Me.  588;  Blake  v,  Brackett,  47  Me.  lass,  81  Me.  427. 

28.  Offloor'i  Knowledge  Heed  Hot  Be  Abio- 

Oreditor*8  Dut^  to  Proenre  Attendanoe  lute. —  It  is    not  necessary    that    the 

of  Juftioe.  —  It  IS  the  duty  of  the  cred-  officer  making  the  selection  of  a  justice 

itor  selecting  a  iustice  to  procure  the  should  have  absolute  knowledge  of  the 

attendance  of  the  justice  selected  by  failure  of  the  creditor  to  make  his  own 

him,  at  the  time  and  place  appointed  selection.     If  the  officer  acted  under 

in    the    citation   for  hearing  the  dis-  erroneous  information,  and  made  an 

closure    of    the    debtor.      Stanley    v,  appointment,  when   the  creditor  had 

Reed,  28  Me.  458.  procured  the  attendance  of  a  justice  of 

1.  Daggett  V,  Bakeman,  33  Me.  382;  his  own  selection,  the  appointment  by 

Patterson  v.  Eames^  54  Me.  203.     See  the  officer  would  be  void.     Burnham  v. 

also  Buckley  v.  Page,  i  Cliff.  (U.  S.)  Howe,  23  Me.  489. 

474*  Official  Oapaoity  Xvft  Appear.  —  If  a 

Appointment  in  Town  Wherein  Veither  person  who  is  a  constable  appoints  one 

Party  Besides.  —  Upon  a  poor  debtor's  of  the  justices  of  the  quorum  to  hear  a 

disclosure  to  obtain  his  release  from  poor  debtor's  disclosure  of  his  property 

arrest  upon  an  execution  in  a  personal  affairs,  the  proceedings  of  the  justice 

action  wherein  the  damages  recovered  will  be  invalid,  unless  it  be  shown  that 

are  less  than  one  hundred  dollars,  if  in  making  the  appointment  such  person 

the  creditor  neglects  to  appoint  one  of  acted  in  his  capacity  of  constable.     Gil- 

the  justices  an    appointment  may  be  ligan  v,  Spiller,  29  Me.  107. 

made  for  him  by  a  constable  of  the  Presumption  as  te  Propriety  of  Selection 

town  in  which  the  disclosure  is  to  be  by  Officer.  —  Where  a  debtor  had  been 

made,  and  in  which  the  debtor  is  pres-  imprisoned  on  execution,  and  released 

ent,   although  it  be  a  town  in  which  upon  giving  a  bond  approved  in  writ- 

neither   of    the    parties    resides,    and  ing  by  two  disinterested  justices  of  the 

although  the  execution  be  not  directed  peace  and  of  the  quorum,  one  of  whom 

to  any  constable.     Worthen  v,  Hanson,  was  chosen  by  the  jailer  for  the  cred- 

30  Me.  loi.  itor,  and  the  other  by  the  debtor,  and 

Appointment    in   Adjoining    Town.  —  it  was  apparent  from  the  debtor's  an- 

Bangor    and  Brewer  being  adjoining  swers,  made  before  a  tribunal  formally 

towns,  and  the  debtor,  whose  residence  organized  to  hear  his  disclosure,  that, 

was  in  Brewer,  having  been  arrested  having  no  real  or  personal  estate,  the 

upon    execution    by    a    constable    of  poor  debtor's  oath  was  properly  admin- 
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to  choose  a  third ;  *  or  if  they  cannot  agree  on  a  third  the  above- 
mentioned  officer  may  choose  him.* 

c.  Who  Qualified  to  Act.  —  In  forming  the  court  to  hear 
a  poor  debtor's  disclosure  the  persons  selected  must  be  disinter- 
ested parties.'  But  it  seems  that  a  slight  interest  is  not  enough 
to  disqualify,  and  a  justice  who  is  not  related  by  consanguinity  or 

istered  to  him,  it  was  held  that  the  ap-  creditor,  is  incompetent  to  act  as  one 

pellate  court,  in  the  absence  of  all  proof  of  the  justices  of  the  peace  and  of  the 

upon  the  subject,  would  not,  for  the  quorum.     Baker  v,  Carleton,  32  Me. 

purpose  of  quashing  proceedings  other-  335. 

wise    regular,  assume  that  the  jailer  A  Justioa  Who  Ii  an  Inhabitant  of  the 

chose  the  justice  for  the  creditor  before  Town  in  favor  of  which  the  execution 

the  latter  had  refused  or  unreasonably  was  issued  is  not  disinterested  so  as  to 

neglected  to  choose  one.     Hopkins  v,  be  qualified  to  sit  in  a  poor  debtor's 

Fogler,  60  Me.  266.  disclosure.     Norridgewock  v.  Sawtelle, 

1.  When  Oooaiion   ArisM  for   Calling  72  Me.  484. 

Third  Justioe.  —  When  the  two  justices  Surety  in  Debtor's  Bond.  —  In  a  dis- 

selected  to  take  the  disclosure  of  a  poor  closure  upon  a  poor  debtor's  bon4,  a 

debtor  who  has  given  the  bond  pro-  surety  upon  the  bond  is  incompetent 

vided  by  statute  for  his  release  from  to  act  as  one  of  the  justices  of  the  peace 

arrest  on  execution  shall,  at  any  stage  and  of  the  quorum.     Winsor  v.  Clark, 

of  the  proceeding,  disagree  upon  any  36  Me.  no. 

point  or  question  which  must  be  decided  But  the  fact  that  the  justice  of  the 

before  the  case  can  proceed,  the  occa-  peace  is  the  surety  on  the  execution 

sion  contemplated  by  the  statute  for  bond  of  a  poor  debtor  does  not  deprive 

calling  in  a  third  justice   has  arisen,  him  of  power  to  issue  a  citation  to  the 

Ross  V.  Berry,  49  Me.  434.  creditor  before  the  debtor's  disclosure. 

Knit  Act  imtil  Final  Bedsion.  —  When  Gray  v.  Douglass,  81  Me.  427. 

the  third  justice  has  once  been  legally  Belationship  Unknown  to  Creditor.  — 

called   in   to  act  with  the  others,  by  Where    application  to   take   the  poor 

reason  of  their  disagreement,  he  should  debtor's  oath  was  made  to  magistrates 

act   until   the  final  decision  is  made,  by  an  individual,  and  one  of  the  magis- 

Moody  V,  Clark,  27  Me.  551.  traies  selected  by  him  was  an  uncle  of 

All  ICoft  Act.  —  The   three    justices  the  debtor,  which  fact  was  unknown  to 

constitute  the  tribunal,  after  the  third  the  creditor  or  his  attorney,  so  that  the 

has  been  called  in;  and  although  the  exception  might  be  taken  at  the  hear- 

concurrence  of  two  only  is  required,  all  ing,  it  was  held  that  permission  to  take 

must  act,  in  determining  any  question  such  oath  on  a  hearing  before   such 

that  may  arise,  until  a  final  decision  of  magistrates    was     invalid.      Gear    v. 

the  case  is  made.     Ross  v.  Berry,  49  Smith,  9  N.  H.  63. 

^le.  434.  Evidence     Conflicting — Qneetion    for 

2.  Sufficient  to  Jnstiiy  Selection  bj  Jnry.  —  Where,  in  an  action  on  a  poor 
Officer.  —  If  the  record  shows  that  the  debtor's  recognizance,  the  plaintiff 
two  justices  of  the  peace  and  of  the  sought  to  show  that  the  magistrate  who 
quorum,  selected  by  the  parties  in  man-  administered  the  oath  and  discharged 
ner  provided  by  law  to  take  the  dis-  the  poor  debtor  was  incapacitated  10 
closure  of  a  debtor,  "  are  unable  to  act  on  the  ground  that  he  had  acted  as 
agree  as  to  the  sufficiency  and  legality  the  debtor's  attorney,  the  evidence 
of  said  notification,"  and  '*  do  not  being  conflicting  on  this  point,  it  was 
agree  upon  the  selection  of  said  third  held  to  be  a  question  of  fact  for  the 
justice,"  this  is  sufficient  to  justify  the  jury.  Kane  r.  Learned,  117  Mass.  190. 
selection  of  the  third  justice  by  the  Acts  Valid  ae  to  Third  Penons. — 
officer.     Moody  v.  Clark,  27  Me.  551.  Where  a  trial  justice,  selected  to  hear 

3.  A  Penon  Who  Ii  an  Uncle  to  Both  of  the  disclosure  of  a  poor  debtor,  had 
the  Partiee  is  disqualified  from  acting  held  the  incompatible  office  of  con- 
as  one  of  the  examining  magistrates,  stable,  subsequent  to  the  date  of  his 
Bard  v.  Wood,  30  Me.  155.  qualification  as  a  trial  justice,  it  was 

Father  of  Bebtor.  —  In  a  disclosure  held  that  this  did  not  render  the  dis- 

upon  a  poor  debtor's  bond,  the  father  closure  of  the  poor  debtor  absolutely 

of  the  debtor,  being  objected  to  by  the  void,  the  justice's  acts  being  those  of 
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affinity  and  has  no  pecuniary  interest  in  the  result  may  be  con- 
sidered disinterested.*  Thus  it  has  been  held  that  a  justice's 
official  act  would  not  be  rendered  void  because  he  had  counseled 
and  aided  the  debtor  in  preparing  for  his  disclosure,  though  this 
state  of  facts  should  have  deterred  him  from  serving.* 

d.  Jurisdiction  Should  Appear  from  Record.  —  From 

the  general  rule  that  no  presumptions  are  made  in  favor  of  the 
jurisdiction  of  inferior  courts  ^  it  naturally  follows  that  the  juris- 
diction of  the  tribunal  sitting  in  poor-debtor  proceedings  must 
appear  affirmatively  from  the  record  of  such  proceedings.* 

2.  Who  Hay  Apply  for  Discharge.  —  The  question  as  to  who  is 
entitled  to  take  the  benefit  of  the  laws  for  the  relief  of  poor 
debtors  is,  of  course,  a  matter  dependent  upon  the  statutes  them- 

an  officer  de  facto ^  and  valid  as  to  third  on  Bond.  —  The   fact  that  the  justice 

persons.    Johnson  v,  McGinly,  76  Me.  who  heard  the  disclosure  as  a  justice 

432.  selected  on  the  part  of  the  debtor  was 

1.  Love  ring  v.  Lamson,  50  Me.  334.  counsel  for  the  debtor  in  an  action  sub- 

Iifnanoe  of  Citation  to  Creditor.  —  The  sequently  brought  upon  the  bond  will 

mere  fact  that  a  justice  of  the  peace  not  afifect  the  validity  of  the  disclosure, 

find  of  the  quorum  has  issued  a  citation  Cummings  v.  York,  54  Me.  386. 

to  the  creditor  does  not  disqualify  him  2.  Lovering  v,  Lamson,  50  Me.  334. 

from  acting  in  the  same  case  in  the  8.  See  the  articles  Jurisdiction,  vol. 

examination  of  the  debtor.     Ayer  v.  12,  p.  176;  Justices  of  the  Peace,  vol. 

Woodman,  24  Me.  196;  Cummings  v,  12,  p.  671. 

York,  54  Me.  386.  4.  Granite  Bank  v.  Treat,  18  Me.  340; 

Hearing  of  Former  Diicloinre.  —  The  Qowker  z/.  Porter,  39  Me.  504. 

fact  that  the  justice  of  the  peace  and  Failure  to  Show  Time  of  Acyonmment. 

of  the    quorum    has  heard    one    dis-  — A  certificate  by  the  justices  that  a 

closure  of  a  poor  debtor  arrested  upon  poor  debtor  made  a  disclosure  and  they 

execution  and  has  formed  an  opinion  administered  to  him  the  oath  required, 

upon  the  evidence  will  not  disqualify  on  a  day  named,  and  that  such  hearing 

him  to  hear  and  determine  a  second  before  them  was  in  pursuance  of  a  pre- 

disclosure  by  the  debtor  upon  the  same  vious  adjournment,  without  certifying 

execution.     McGilvery  v.  Staples,  81  any  time    from  which  such  adjourn- 

Me.  loi.  ment  was  had,  is  invalid.     Bowker  v. 

Joftioo  Brothor  of  Soretj  in  Bond.  —  Porter,  39  Me.  504. 

Where  one  of  the  magistrates  selected  Sni&cient  Showing   of  Jorisdiotion.  — 

was  a  brother  of  the  surety  on  the  debt-  Where  the  bond  in  suit  and  the  officer's 

or's  bond,  it  was  held  that  such  relation  return  on  the  execution  show  that  the 

was  no  legal  disqualification  for  the  ex-  arrest  was  made  in  the  county  in  which 

ercise  of  power  as  a  magistrate  in  such  the  disclosure  was  made,  the  fact  of 

case.     Allen  v.  Bruce.   12  N.  H.  418;  jurisdiction  is  established.     Fuller  v. 

Downer  v.  Hollister,  14  N.  H.  122.  Davis,  73  Me.  556. 

Jnitioe  a  Creditor  of  Debtor.  —  A  j  ustice  Certificate  Prfina  Fade  bnt  Not  Conoln- 
is  not  disqualified  from  acting  by  the  liya  Evidence.  —  Where  the  certificate 
fact  that  he  was  a  creditor  of  the  of  the  justices  states  their  own  char- 
debtor.     Fuller  V,  Davis,  73  Me.  556.  acter,  the  parties  to  the  process,  the 

PenoninEmployof  Creditor's  Attorney,  commitment  of  the  debtor,  his  desire 

—  The  fact  that  a  person  is  in  the  em-  to  take   the  oath,   and    that    he  had 

ploy  of  the  attorney  of  record  of  a  judg-  caused  the  creditor  to  be  notified  ac- 

ment  creditor,   who    files  charges  of  cording  to  law,  these  facts  are  sufficient 

fraud  against  his  debtor,  will  not  dis-  to  make  out  9k prima  facie  case  of  juris- 

qualify  him  from  acting  as  a  magis-  diction.      The     certificate,     however, 

trate  in   taking  the  creditor's  oath  to  would  not  be  conclusive  on  this  point, 

the  charges.     Lamagdelaine  v.  Trem-  and   it  would  be  competent  for    the 

blay,  T62  Mass.  339.  plaintiff  to  prove   that  they  had   not 

Debtor's  Oooniel  in  Sabiequent  Action  jurisdiction.    Granite  Bank  v.  Treat, 
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selves  and  the  construction  placed  upon  such  statutes  by  the 
courts.  As  a  general  rule,  any  person  imprisoned  for  debt, 
whether  on  mesne  process  or  execution,  may  apply.*  And  the 
statutes  apply  as  well  to  one  who  has  been  released  from  arrest 
upon  giving  bond  as  to  one  under  actual  arrest  or  in 
imprisonment.* 

Tort. —  In  some  states  the  right  to  take  the  poor  debtor's  oath 
is  not  extended  to  persons  imprisoned  in  actions  of  tort ; '  but  in 

i8  Me.  340;  Bachelder  v,  Sanborn,  34  the  Massachusetts  Act  of  1787,  c.  29, 

Me.  230.  for  the  relief  of  poor  debtors. 

As  to  the  conclusiveness  of  the  cer-  Hot  Applicable  to  Commitment  for  Con- 

tiiicate,  see  infra^  II.  9.  d.  Conclusive-  tempt.  —  A  person  committed  on  an  at- 

ness,  tachroent  for  contempt  in  not  paying 

1.  See   the  statutes  of    the    several  costs  is  not  entitled  to  the  benefit  of  the 

states.  acts  for  the  relief  of  poor  debtors.  Ex  p, 

Exeention  for  Alimonj.  —  The  statute  Cushman,  4  Mass.  565. 
since  embodied  in  Pub.  Stat.  N.  H.,  Suit  Commenoed  Before  Panageof  Aet 
1891,  c.  236,  §  I,  providing  that  any  —  The  statute  of  1835.  c.  195,  for  the 
person  held  "  on  execution  "  may  ap-  relief  of  poor  debtors,  has  no  operation 
ply,  etc.,  includes  a  person  held  in  cus-  upon  suits  commenced  before  its  pas- 
tody  upon  an  execution  issued  for  sage,  ox  upon  any  process  or  proceed- 
alimony.  Shannon's  Case,  48  N.  H.  ings  arising  out  of  them.  Hastings  v. 
407.  Lane,  15  Me.  134. 

Szeoation  from  Chanoery  Court.  —  A  2.  City  Bank  v,  Norton,  48  Me.  73. 
debtoi  committed  to  jail  by  virtue  of  an  I>ebtor  on  JaU  limlti  Bond.  —  The  pro- 
execution  issued  from  the  Court  of  vision  in  Stat.  Mass.,  1842,  c.  56,  §  i. 
Chancery  to  compel  the  payment  of  that  a  person  '*  arrested  on  mesne  pro- 
money  is  entitled  to  the  benefit  of  the  cess,  or  execution,  for  any  debt,  may 
poor  debtor's  oath,  as  in  cases  of  com-  give  notice  to  the  officer  having  him  in 
mitment  on  an  execution  issued  by  a  custody,  or,  if  he  be  then  bailed,  to  the 
court  of  law.  Cannon  v.  Norton,  16  officer  who  made  the  arrest,  that  he  is 
Vt.  334.  desirous  to  take  the  oath  prescribed  for 

A  Defendant  In  Equity  Arretted  on  a  poor  debtors  confined  on  execution," 

Writ  of  Ne  Exeat  may  be  admitted  to  authorizes  a  debtor  who  is  committed 

take  the  poor  debtor's  oath.     Rice  v,  on  execution,  and  gives  bond  for  the 

Hale,  5  Cush.  (Mass.)  238.  liberty  of  the  jail  limits,  to  give  such 

Execution  IiBued  from  Federal  Court. —  notice  to  the  jailer.  Jenkins  z^.  New- 
Sincc  the  passing  of  Act  Cong.,  1839,  ell,  9  Met.  (Mass.)  303. 
c.  35,  as  well  as  before,  a  debtor  com-  Surrender  after  (Hying  Bond.  —  An  ex* 
mitted  to  a  jail  in  Massachusetts,  on  ecution  debtor  who,  after  giving  bond, 
execution  issuing  from  a  court  of  the  has  surrendered  himself  and  been  com- 
United  States  may  be  legally  dis-  mitted  to  jail  may  be  allowed  to  take 
charged  from  imprisonment  on  taking  the  poor  debtor's  oath.  Somersworth 
the  poor  debtor's  oath  before  two  com-  Sav.  Bank  v,  Wooster,  64  N.  H.  57. 
missioners  appointed  by  the  judge  of  8.  Gooch  r.  Stephenson,  15  Me.  129. 
the  District  Court  of  the  United  States,  Wilful  and  Malioioxu  Aet  or  Negleet  of 
pursuant  to  Act  Cong.,  1800,  c.  4,  on  Defendant.  —  By  Pub.  Stat.  N.  H.,  1891, 
fifteen  days'  previous  notice,  by  cita-  c.  236,  g  12,  it  is  provided  that  where 
tion,  being  given  to  the  execution  cred-  the  cause  of  action,  in  any  action  of 
itor,  pursuant  to  Act  Cong.,  1824,  c.  40,  trespass  or  trespass  on  the  case,  has 
to  show  cause  why  such  oath  should  arisen  from  the  wilful  and  malicious 
not  be  administered.  Lockhurst  v.  act  or  neglect  of  the  defendant,  the  de- 
West,  7  Met.  (Mass.)  230.  fendant  shall  not  be  discharged  on  giv- 

Penalty  Incurred  under  KiUtia  Law. —  ing  bond.     In  an  action  for  deceit  in 

In  Dyer  v.  Hunnewell,  12  Mass.  271,  it  the  sale  of    property   in   fraudulently 

was  held  that  a  person  committed  on  a  affirming  a  clear  title  when  the  seller 

judgment  for  a  penalty  incurred  under  knew  that  it  was  heavily  encumbered, 

the  Militia  Law  of  1809,  c.  108,  §  35,  it  was  held  under  this  provision  (then 

was  entitled  to  apply  for  the  benefit  of  Rev.  Stat.,  c.  200,  §   10),  that  the  de- 
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others  the  privilege  is  extended  to  such  cases.  ^ 

3.  The  Applioation.  —  An  application  {or  the  benefit  of  the  poor- 
debtor's  act  should,  of  course,  conform  to  the  requirements  of 
the  statute  under  which  it  is  drawn.'    It  is  usually  sufficient  to 

fendant's  discharge  was  properly  re-  ConTietioii  of  Arand.  —  In  Massachu' 

fused  on  the  ground  that  the  cause  of  setts  a  poor  debtor  found  guiltv  upon 

action  arose  from  his  wilful  and  mali-  charges  of  fraud  and  sentenced  to  im- 

cious  act.     Nelson  v,  Ladd,  47  N.  H.  prisonment   formerly  could   not  have 

343.  the  benefit  of  the  poor  debtor's  oath. 

Adjudication  Musi  Be  Indorsed  on  Ex-  even  upon  his  application  after  the  ex- 

ecution,  —  When    the    court    adjudges  piration    of    his  sentence.       Dennis's 

that  the  cause  of  action  in  a  case  arose  Case,  no  Mass.  18.     Under  Pub.  Stat, 

from  the  wilful  and  malicious  act  or  Mass.,  1882,  c.  162,  §  53,  the  practice  is 

neglect  of  the  defendant,  with  a  view  now  otherwise. 

to  preclude  him  from  the  benefit  of  the  1.  Statute    Conititiitioiial.  —  In  Rhode 

acts  provided  for  poor  debtors,  a  minute  /r/sifi/ it  has  been  held  that  a  special 

of  such  adjudication  must  be  inserted  Act  of  the  General  Assembly  admitting 

in,    or    indorsed    on,    the    execution;  a  tort  debtor,  committed  to  jail  upon 

otherwise    the    debtor,   if  committed,  execution,   to  take  the  poor  debtor's 

may  be  legally  admitted  to  the  oath  oath   in   order  to  be  discharged  from 

prescribed  for  poor  debtors.     Barber  v.  prison      was      not      unconstitutional. 

Chase,  3  Vt.  340.  Matter  of  Nichols,  8  R.  I.  50. 

Adjudication   Made   at    Term    IVhen  2.  Where  Made.  —  Under   the  provi- 

Judgment  Rendered. — A   term   of    the  sions  of  Rev.  Stat.  N.   H.,  c.  200,  in 

court  held  by  adjournment,  under  the  force  in   1846,  for  the   relief  of  poor 

statutes  of  Vermont,,  is  a  distinct  term,  debtors,  it  was  required  that  the  appli- 

and  not  a  continuation  of  the  former  cation  of  the  debtor  must  be  made,  the 

term;    and  an  adjudication  that  *'  the  place  of  hearing  appointed,   and  the 

act  from  which  the  cause  of  action  in  oath  administered  within  the  county  in 

any    case     accrued    was    wilful     and  which  the  arrest  was  made.     Hawley 

msdicious,*'   in    order    to    preclude    a  v.  White.  18  N.  H.  67. 

debtor  from  the  benefits  and  privileges  In  Writing.  —  In  Fernald  v,  Noyes, 

of  the  "  act  relating  to  jails  and  jailers,  30  N.  H.  39,  the  court  stated  that  while 

and  for  the  relief  of  persons  impris-  the  statute  did  not  in  words  require  the 

oned,'*  must  be  made  at  the  term  when  petition  to  be  in  writing,  it  might  fairly 

the  judgment  is  rendered,  and  not  at  a  be  inferred  that  it  should  be  so.     But 

subsequent  adjourned  term.     Hoar  v,  see  Keay  r.  Palmer,  5  N.  H.  43. 

Jail  Delivery,  2  Vt.  402.  Neeeirity  for  Signature.  —  The  appli- 

Does  Not  Include  Actions  Founded  on  cation  which  apoordebtor  under  arrest 
Contract,  —  Where  it  was  certified  on  makes  for  the  issuing  of  a  citation  to 
an  execution,  by  virtue  of  which  a  pris<  his  creditor  must  be  signed.  Neal  v. 
oner  was  confined,  that  the  judgment  Paine,  35  Me.  158. 
was  recovered  in  an  action  of  trespass  Bepresenting  ^UUty  te  Pay.  —  Mag- 
on  the  case,  and  that  the  cause  of  istrates  have  no  jurisdiction  to  dis- 
action  accrued  from  the  wilful  and  charge  a  poor  debtor  under  Rev.  Stat, 
malicious  act  of  the  prisoner,  and  it  Mass.,  c.  98,  unless  such  debtor  in  his 
appeared  from  the  record  that  the  judg-  application  represents  in  substance  that 
ment  was  rendered  in  an  action  of  he  is  unable  to  pay  the  debt  upon 
assumpsit,  it  was  held  that  the  certifi-  which  he  is  committed.  Webster  v. 
cate  did  not  preclude  the  prisoner  from  French,  11  Cush.  (Mass.)  304;  Simpson 
the  benefit  of  the  oath  prescribed  for  v,  Bowker,  11  Cush.  (Mass.)  306. 
poor  debtors,  and  that  the  Act  of  1823  But  in  New  Hampshire  it  is  held  not 
did  not  extend  to  cases  where  the  ac-  to  be  essential  for  a  poor  debtor  to  state 
tion  in  which  the  judgment  is  rendered  in  his  application  that  his  circum- 
is  founded  on  contract.  In  such  case  stances  are  such  as  to  entitle  him  to 
a  writ  of  mandamus  was  granted  take  the  oath.  Eaton  v.  Miner,  5  N. 
against  the  jail  commissioners,  com*  H.  542. 

manding  them  to  proceed  and  examine  Mamchmetts  —  Application   Xado  by 

the  prisoner  as  though  no  certificate  Jailer.  —  Since  Stat.,   1844,   c.    154.   as 

had   been   made.     Fisher  v.  Jail   De-  well   as   before,   an    application   to    a 

livery,  3  Vt.  328.  magistrate  for  the  discharge  of  a  poor 

16  Encyc.  PI.  &  Pr.  —45             706  Volume  XVI. 


ProoMdingi  imdMr                  POOR  PERSONS.  Fo«r4tUor  Aett. 

set  forth  the  facts  prescribed  by  the  act,*  and  slight  errors  or 
variances  will  not  vitiate  the  application.* 

4.  Notice    or  Citation  to  Creditor  —  a.    In  General.  ~  The 

statutes  concerning  poor-debtor  proceedings  usually  provide  that 
in  order  for  the  debtor's  discharge  to  be  valid  the  creditor  must 
be  duly  notified  of  the  intention  to  take  the  oath.' 

debtor,  committed  on  execution,  must  duty  to  do  so.  Gilmore  v,  Edmunds, 
be  made  by  the  jailer,  and  not  directly  9  Allen  (Mass.)  379. 
by  the  debtor  to  the  magistrate,  or  the  Vermont  —  Ho  Af«nt  or  Attonioj  Bid- 
discharge  is  void.  Stevens  r.  Edwards,  dost  in  Town.  —  Under  Stat.  Vt.,  1894, 
12  Cusb.  (Mass.)  79;  Bruce  v.  Keogh,  §  1767,  **  if  no  creditor  resides  in  the 
7  Cush.  (Mass.)  536.  county,  and  no  attorney  of  record  or 

Sufficient  Representation  to  Jailer,  —  agent  indorsed  on  such  execution  re- 

The  representation  made  to  the  jailer  sides  in  the  town  in  which  the  prisoner 

by  a  debtor  committed  on  execution,  is  confined,  the  commissioners  of  jail 

of  his  desire  to  take  the  poor  debtor's  delivery  may  proceed  with  the  examin- 

oath,  is  sufficient  if  it  is  addressed  to  ation  without  issuing  a  citation  or  giv- 

the  person  who  is  actually  the  jailer  ing  notice  to  the  creditor.**    See  Ben« 

and  describes  him  as  under-keeper  of  nett  v,  Morrill,  2  Vt.  322. 

the  jail.     Davis  v,   Putnam,   5  Gray  Failure  to  Qive  Votioo  Bondoit  Bnrety^ 

(Mass.)  321.  Liable.  —  If  the  debtor  fails  to  give  no- 

1.  Millard's  Petition,  13  R.  I.  178.  tice  to  the  creditor  of  his  intention  to 

Omiision  of  Word  "  Oath."  —  In  New  submit  himself  to  an  examination,  the 

Hampshire  an  application  to  take  the  suretv  in  the    recognizance    is  liable 

oath  for  the  relief  of  poor  debtors  is  notwithstanding  the  creditor  and  the 

sufficient  if  it  states  the  facts  necessary  debtor,  after  the  date  set  for  an  exam* 

to  be  stated  and  contains  a  petition  for  ination,    agree    to    a    postponement, 

the  relief  provided  in  intelligible  terms.  Barber  v,  Floyd,  109  Mass.  61. 

although  the  word  *'  oath  **  be  omitted  Isinanee  of  Citation  a  Ministerial  Aet  — 

therefrom.      Fernald  v,  Noyes,  30  N.  A  justice  of  the  peace  who  issues  a  cita* 

H.  39.  tion  in  such  a  case  acts  ministerially. 

8.  Miedeeeription  of  Creditor.  —  Where  Such  a  citation  need  not  be  entered 

the  debtor's  application  described  his  upon  his  judicial  records.    A  copy  ol 

creditor  'as  A.  P.,  instead  of  A.  G.  P.,  it  or  of  the  proceedings  of  the  officer 

it  was  held  that  if  a  jury  had  found  upon   it,  though   certified   by   him,  ie 

that  the  ci^editor  was  known  as  well  by  not  admissible  in  evidence.     Ayer  v, 

the  name  of  A.  P.  as  that  of  A.  G.  P.,  Fowler,  30  Me.  347. 

such  verdict  would  have  shown  the  ap-  QiyingBond  a  WalTor  of  Hotioe  Alreadj^ 

plication  to  be  sufficient.     Peck  v,  Wil-  Given.  —  If  a  debtor  be  arrested  on  a& 

son,  14  N.  H.  587.  execution,  and   committed  to  prison^ 

Heed  Not  Beeeribe  Statute.  —  An  appli-  and  while  there  cites  his  creditor  to  at- 

cation  to  uke  the  oath  provided  by  law  tend  to  his  disclosure  at  an  appointed 

for  the  relief  of  poor  debtors  need  not  time  and  place,  and  attends  at  the  time 

describe  the  statute  which  contains  the  and  place,  and  ukes  the  debtor*8  oath,, 

provision,  and  an  erroneous  description  and  after  the  citation,  and  before  uk- 

of  it  may  be  rejected  as  surplusage,  ing  the  oath,  gives  the  debtor's  bond  ta 

Ladd  V.  Deming,  20  N.  H.  487.  the  creditor,  having  therein  the  condi> 

Heed  Not  State  Amoimt  of  Exeention. —  tion   that  he  will  cite  the  creditor  ac- 

An  application  to  take  the  poor  debtor's  cording  to  law  and  submit  himself  to- 

oath  need  not  state  the  amount  of  the  examination  in  manner  prescribed  in 

execution    on    which   the  debtor   was  the  poor^debtor  acts,  the  giving  of  the 

arrested.     Allen  v,  Bruce,   12  N.   H.  bond  is  a  waiver  of  the  notice,  and  the 

418.  condition  is  not  performed  by  the  pro- 

8.  Dean  v.  Lowry,  4  Vt.  481:  Whit-  ceedings  under  the  notice  given  before 

tier  V,  Way,  6  Allen  (Mass.)  288;  Bar-  the  bond  was  made.     Williams  v,  Mc« 

ber  V.  Floyd,  109  Mass.  61.  Donald,  18  Me.  120. 

Dutyof  Debtor.  —  Although  the  recog-  When  Jailer  Authoriied  to  Apply  for 

nizance  does  not  in  terms  require  the  Notioe.  —  A  representation  to  a  jailer 

debtor  to   cause   notice   to   be  served  by  the  person  committed  on  execution 

upon  the  creditor,  nevertheless  it  is  his  that  he   has  "  not  estate  sufficient  tc^ 
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Dntj  of  DoUor  to  Yoniih  XTidoneo  of  Sorrioo.  —  It  is  the  duty  of  the 
debtor  to  furnish  to  the  court  or  magistrate  such  evidence  of  the 
service  of  the  notice  as  will  make  it  the  duty  of  the  court  to  take 
jurisdiction  and  conduct  an  examination.^  ^ 

b.  Form  and  Sufficiency  —  (i)  Compliance  with  Statute.  — 
The  statutes  relating  to  the  discharge  of  poor  debtors  usually  pro- 
vide a  form  for  the  notice  to  be  given  to  the  creditor  of  the 
debtor's  desire  to  take  the  oath,'  and  such  notice  must  be  in  sub- 
stantial compliance  with  the  requirements  of  the  statute  in  order 
to  confer  jurisdiction  upon  the  justices.* 

(2)  Not  Governed  by  Strict  Rules.  —  The  notice  to  the  creditor 
of  the  debtor's  intention  to  apply  for  the  poor  debtor's  oath  is  not 
governed  by  the  strict  rules  of  pleading.*     It  need  only  contain 

support  himself  in  prison  "  is  sufficient  of  the  word  **  magistrate  '*  under  the 

to  authorize  the  jailer  to  make  applica-  magistrate's  signature  is  not  a  saffi- 

tion  for  the  notification  to  the  creditor  cient  designation  of  his  official  capac- 

that  the    debtor  desires    to  take  the  inr.    Carter  v.  Clohecy,  100  Mass.  299. 

benefit  of  the  law  for  the  relief  of  poor  ^^r  is  the  mere  addition  of  *'  Justice 

debtors.      Bussey  v,   Briggs,   2    Met.  of  the  Peace  "  to  his  signature  suffi- 

(Mass.)  132.  cient.     Nash  v,  Coffey,  105  Mass.  341. 

I.Buckley  v,   Mitchell,   165    Mass.  Citation  Without  8oaL  —  Under  a  sut- 

106.  ute  requiring  the  citation  to  be  under 

FrodootioB  of  Votioo  Snilloiont  Proof.  —  seal  it  was  held  that  where  a  ciution 

In  an   action    upon   a    poor    debtor's  was  issued  with  a  seal  upon  it,  which 

recognizance,  a  notice  purporting  to  be  had  accidenully  fallen  off  when  it  was 

signed  by  the  master  in  chancery  and  served,  it  was  sufficient.     Baldwin  v, 

coming  from  his  custody  is  sufficiently  Merrill,  44  Me.  55. 

proved  by  its  production.     Richardson  Tho  Objoetion  that  the  Citation  Is  Hot 

V,  Smith,  I  Allen  (Mass.)  541.  widor  Seal  should  be  taken  on  the  hearing 

8.  Rev.  Stat.  Me.,  1883,  c.  113,  §  26;  before  the  justices;  and  if  overruled. 

Pub.  Stat.  Mass.,  1882,  c.  162,  §  31.  certiorari  to  quash  the  proceedings  is 

In  Hew  Hampihlro  an  order  made  by  the  proper  remedy.     Emery  v.  Brann, 

the  two  justices  on    the   back  of  the  67  Me.  39. 

debtor's  application,  appointing  a  time  4.  Hill  v,  Bartlett.  124  Mass.  399. 

and  place  of  hearing,  and  directing  no-  Allogation  that  Bond  Has  Hot  Bxpirod. 

tice  to  be  given  to  the  creditor,  is  a  — The  citation  to  the  creditor  need  not 

sufficient  notice.     Rankin  v.  Nettleton,  aver  that  the  bond  has  not  expired,  if 

2  N.  H.  305.  it  gives  the  date  of  the  bond  and  it  ap- 

S.  Knight  V,   Norton,    15   Me.   337;  pears  therefrom  that  the  proceedings 

Poor  V,  Knight,  66  Me.  482.  are  seasonable.     Farrington  v,  Farrar, 

Whero  tho  Statnto  Points  Out  Ho  Mods  73  Me.  37. 
by  which  the  debtor  shall  notify  the  Beseription  of  Dohtor.  —  The  notice  to 
creditor  of  the  time  and  place  of  his  the  creditor  is  not  defective  because 
submitting  himself  to  examination  and  describing  the  debtor  as '*  a  prisoner 
taking  the  oath,  and  a  citation  is  issued  in  jail,'*  etc.,  although  he  has  given 
from  a  magistrate  on  the  application  of  bond  for  liberty  of  the  prison  limits, 
the  debtor  only,  and  it  is  duly  served  Davis  v.  Putnam,  5  Gray  (Mass.)  321. 
on  the  creditor,  and  the  notice  is  ad-  Inability  of  Dobtor  to  raj.  —  The  no- 
judged  by  the  justices  who  adminis-  tice  to  the  creditpr  need  not  state  that 
tered  the  oath  to  have  been  according  the  debtor  represented  to  the  jailer  his 
to  the  law,  such  notice  is  sufficient,  inability  to  pay  the  debt,  nor  that  the 
Ware  v.  Ash,  16  Me.  386.  same  was  made  known  by  the  jailer  to 

Maitachnsotts  —  Imni&oiont     Dodgna-  the  justice.     Davis  v,  Putnam,  5  Gray 

tion  of  Offloial  Capaoi^.  —  Under  Gen.  (Mass.)  321. 

Stat.  Mass.,  c.   124,  g  10  (Pub.   Stat.  Dotignation  of  Plaeo  of  Szamination. — 

1882,  c.  162,  §  31),   requiring  that  the  Where  the  notice  to  the  creditor  stated 

notice  shall  designate  the  official  ca-  the  debtor's  intention  to  take  the  oath 

pacity  of  the  magistrate,  the  suffixing  at  *'  the  police  court  in  L.,"  it  was  held 
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an  intelligible  statement  of  the  facts  material  for  the  notified 
party  to  know,  *  and  sligh*:  errors  or  immaterial  variances  will  not 
vitiate  the  proceeding  where  there  is  no  reason  to  suppose  that 
the  creditor  was  misled  thereby.* 

AnMndoMnt.  —  An  error  in  the  notice  may  be  amended  where  no 

hardship  will  thereby  be  worked  upon  the  creditor.' 

that  if  there  was  a  place  in  L.  desig-  misled    by    it.     Bussey    v,   Briggs,   2 

nated  and  well  known  for  the  holding  Met.  (Ma5S.)  132. 

of  the  police  court,  the  notice  was  suffi-  A  Slight  and  Immaterial  Variance  be- 

cient.       Danforth    v,    Knowlton,    iii  tween  the  citation  to  the  creditor  and  the 

Mass.  76.  certificate  of  the  magistrates  will  not 

SoAoiently  Addreeeed  to  Creditors.—  invalidate  the  discharge.  Farrington 
Where  the  creditors  were  not  residents  v.  Farrar,  73  Me.  37. 
of  the  county  where  the  arrest  was  Omieiion  OHf  Hame  of  One  of  Joint  Credit- 
made,  it  was  held  that  a  notice  ad-  on.  —  Where  a  notice  of  an  application 
dressed  to  *'A,  attorney  for  B  and  C,  to  take  the  poor  debtor's  oath  omitted 
creditors/'  was  sufficiently  addressed  to  mention  the  name  of  one  of  the  joint 
to  the  creditors.  Pierce  v.  Phillips,  creditors  it  was  held  net  to  be  invalid 
loi  Mass.  313.  on  that  account,  there  being  no  other 

Senrioe  upon  Attorney.  —  Where    the  execution  against  the  debtor.     Dana  v, 

citation   states  that   the   person   upon  Carr,  124  Mass.  397. 

whom  it  is  served  is  the  attorney  of  Mistake  ae  to  Ezeontion  Creditor.  —  A 

record  of  the  creditor,  it  need  not  add  notice  in  wiiting  addressed  to  '*A,  at- 

the  words  *'  in  the  suit.**     Farrington  torney  for  B  et  al,,  creditors,**  reciting 

V.  Farrar,  73  Me.  37.  that  **  C,  debtor,  arrested  on  execution 

Betum     to     Different     Justice.  —  In  in  your  favor,  desires  to  take  the  oath 

Smith   V,   Huntington,   3  Day  (Conn.)  for  the   relief  of  poor  debtors."  and 

562,  it  was  held  that  a  citation  to  the  stating  the  time  and  place  appointed 

creditor  to  appear  before  A  B,  justice  for  his  examination,  was  held   to  be 

of  the  peace,  or  some  other  proper  au-  sufficient    notwithstanding  C  was  ar« 

thority,  was  legal,  though  not  returned  rested  on  an  execution  in  favor  of  B 

to  A  B.  alone.     Hill  v,  Bartlett,  124  Mass.  399. 

1.  Hill  V.  Bartlett,  124  Mass.  399.  Ondstion  of  Street  and  Number.  —  The 
Arrest  on  Two  Exeontioni  in  Favor  of  citation  is  not  rendered  invalid  by  the 

flame  Creditor.  —  Where  a  judgment  omission  of  the  street  and  street  num- 
creditor  had  been  arrested  on  two  exe-  ber  of  the  lawyer*s  office  where  it  is 
cutions  in  favor  of  the  same  creditor,  returnable,  in  the  absence  of  all  evi- 
and  had  entered  into  a  recognizance  on  dence  tending  to  show  that  there  was 
each  arrest,  it  was  held  that  a  notice  to  difficulty  in  finding  such  office.  Far* 
the  creditor  of  his  desire  to  take  the  rington  v,  Farrar,  73  Me.  37. 
oath  must  specify  from  which  of  the  M1«t*^*  in  Deieribin^  Aetion.  —  A 
two  arrests  he  sought  to  be  discharged,  mistake  in  such  notice  m  the  descrip- 
Merriam  v,  Haskins,  7  Allen  (Mass.)  tion  of  the  action  upon  which  the  exe- 
346.  cution  issued  will  not  vitiate  the  pro- 
Where  a  judgment  debtor,  arrested  ceedings,  that  being  an  immaterial 
at  different  times  on  two  executions  matter,  and  there  being  no  reason  to 
issued  by  the  same  creditor,  served  suppose  that  the  mistake  could  have 
upon  the  creditor,  at  the  same  time,  misled  the  creditor.  Osgood  t/.  Hutch- 
two  notices  precisely  alike,  stating  that  ins,  6  N.  H.  374. 
the  debtor  *'  arrested  on  execution  in  Mistake  as  to  Arreet.  —  A  notice  to  a 
your  favor**  desired  to  take  a  poor  creditor  stating  that  a  person  "  arrested 
debtor *s  oath,  and  fixing  the  same  time  on  execution  in  your  favor  desires  to 
and  place  for  his  examination,  it  was  take  the  oath  for  the  relief  of  poor 
held  that  the  notices  were  sufficient,  debtors  *'  is  not  insufficient  on  account 
Way  V,  0*Suinvan,  106  Mass.  118.  of  the    fact    that  the  arrest    was  on 

2.  A  Slight  Error  in  the  Notice  When  mesne    process,   if    otherwise  proper. 
BefBrring  to  the  Statute  the  benefit  of  Calnan  v,  Toomey,  129  Mass.  451. 
which  the  debtor  seeks  will  not  vitiate  8.  Mistake  in  Date.  —  Where  the  no- 
the  proceedings  if  the  creditor  is  not  tice  to  the  creditor  erroneously  gave 
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(3)  Describing  Execution.  —  The  notice  to  the  creditor  should 
designate  the  execution  on  which  the  arrest  was  made ;  ^  but 
great  particularity  in  describing  it  is  not  required,'  and  slight 
mistakes  or  variations  will  not  invalidate  the  notice.' 

(4)  Appointing  Time  and  Place.  —  The  notice  to  the  creditor 
is  required  to  appoint  the  time  and  place  at  which  the  debtor  will 
appear  for  examination  and  claim  the  privileges  of  the  poor 
debtor's  oath.* 

the  date    of    the  judgment    as    iSyp  court,  when   in   fact   the  commitment 

instead  of  1878,  it  was  held  that,  the  was  on  j/iat  execution  issued  after  said 

creditor    having    recovered    no    other  term  and  founded  on  a  judgment  ren- 

judgment  against  the  debtor,   it  was  dered  at  that  time,  it  was  held  that  the 

proper  to  allow  an  amendment  correct-  notice  was  not  fatally  defective.     Green 

ing  the  error.     Driscoll  v,  Stanford,  74  v,  Wilbur,  10  Cush.  (Mass.)  439. 

Me.  103.  lUlvrs  to  Add  IntATMt.  —  A  notice  to 

AiiMmdinwit  Before  Serrioo.  —  Where  a  a  creditor  is  not  invalidated  because  in 

defect  in  the  form  of  a  notice  for  the  stating    the    amount    for    which    the 

examination  of  a  poor  debtor,  issued  debtor  is  committed   interest  on    the 

under  Pub.  Stat.  Mass.,  c.  162,  g  28,  is  judgment  is  'not  added  to  the  original 

discovered  before  service,  it  may  be  at  debt  and  costs.     Green  v,  Wilbur,  10 

once    corrected     and    served    in    its  Cush.  (Mass.)  439. 

amended  form.     Eames  v.   Rice,  157  Slight  Xlstako  as  to  Cofti.  —  Where  a 

Mass.  508.  notice  to  a  creditor  was  accurate  in  ail 

Too  Lato  in  Suit  on  Bond.  —  Where  the  particulars  except  that  it  stated   the 

notice  to  the  creditor  incorrectly  stated  costs  of  the  suit  to  be  twenty-five  cents 

the  amount  of  the  judgment,  and  the  (charge  for  the  writ  of  execution)  more 

error   was    not    amended    before    the  than   they  were  recited  to  be  in  the 

magistrates,  it  was  held  to  be  too  late  execution,  it  was  held  that  such  defect 

to  move  for  an  amendment  in  a  suit  would   not  prevent  the  debtor's    dis- 

on  the  bond.     Perry  v»  Plunkett,   74  charge  on  his  taking  the  oath.     Leach 

Me.  328.  V.  Hill,  3  Met.  (Mass.)  173. 

1.  Merriam    v,    Haskins,    7    Allen  4.  SnAoient  Appointmont  of  Timo  and 

(Mass.)  346.  Flaoo.  —  The  notice  to  the  creditor  suffi- 

IDitako  M  to  Court,  —  Where  a  notice  ciently  appoints  the  time  and  place  for 

to  a  creditor  described  the  execution  on  an  examination  of  the  debtor  by  stat- 

which  the  arrest  was  made  as  issued  ing  that  at  a  certain  named  time  and 

from  the  Court  of  Common  Pleas  at  L.,  place  the  debtor  will  be  admitted  to  the 

in  the  county  of  N.,  when  in  fact  it  oath  allowed    by  the    statute    unless 

was  issued  from  the  Court  of  Common  some  sufficient  objection  be  made  on 

Pleas  at  B.,  in  the  county  of  S.,  it  was  the  part  of  the  creditor.     Davis  v,  Put- 

hekl  that  the  variance  invalidated  the  nam,  5  Gray  (Mass.)  321. 

debtor's  discharge  and  made  the  sure-  SUting  Hour  as  WoU  as  Day.  —  Under 

ties  upon  his  prison-limits  bond  liable,  the  statute  since  embodied  in  Pub.  Stat. 

Shed  V,  Tileston,  8  Gray  (Mass.)  244.  N.  H.,  1891,  c.  236,  g  4,  requiring  the 

8.  SoAoiont  Beseription.  —  The  notice  justices  to  appoint  a  time  for  consider- 

to    the    creditor    need    not    state    the  ing  the  poor  debtor's  application,  the 

amount  of  the  debt,  nor  describe  the  justices  must  appoint  the  hour  as  well 

execution  more  particularly  than  as  an  as  the  day;   and  where  the  notice  to 

execution  at  the  creditor*s  suit  issued  the  creditor  fails  to  state  the  hour  as 

from  a  certain  court  at  a  certain  date,  well  as  the  day,  the  creditor  is   not 

Davis  V,  Putnam,  5  Gray  (Mass.)  321.  legally  informed  of  the  time  and  need 

Hood  Hot  State  Bate.  —  The  citation  not  attend.    Sanborn  v.  Piper,  64  N. 

to  the  creditor  need  not  state  the  date  H.  335. 

of    the    judgment    or    the    execution.  ti^iiatnro  by  Jnstioos.  —  The  order  of 

Rand  v.  Tobie,  32  Me.  450.  the  justices  appointing  the  time  and 

8.  Xiitako  as  to  Exteniion.  —  Where  a  place  for  hearing  a  petition  to  take  the 

notice    to    a    creditor  sutes  that  the  poor  debtor's  oath  need  not  be  signed 

debtor  stood  committed  on  an  execn-  by  them  before  the  issuance  of  a  certi- 

tion  issued    from    a  certain   term  of  fied  copy  of  the  petition  and  order  for 
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(5)  Misnomer.  —  A  slight  mistake  as  to  the  name  of  the 
creditor  or  debtor  which  is  not  calculated  to  mislead  the  creditor 
will  not  invalidate  the  poor  debtor's  discharge,*  especially  if  the 
creditor  acknowledges  receipt  of  sufficient  notice.* 

c.  Service  —  (i)  By  Whom.  —  The  statutes  providing  for 
poor-debtor  proceedings  usually  specify  who  may  serve  the 
notice  to  the  creditor.'  But  the  fact  that  the  notice  was  served 
by  a  de  facto  officer  will  not  render  the  proceedings  liable  to 
collateral  attack.* 

service  on   the    creditor.    Femald  v»  on  an  execution  in  favor  of  the  **  Mu- 

Noyes,  30  N.  H.  39.  tual  Safety  Fire  Insurance  Company," 

Failure  to  State  Tear.  —  Where  a  no-  entered  knowledge  and  recognizance, 

tice  dated   Aug.   30,    1870.    appointed  which  was  erroneously  entered  of  rec- 

'*  the  third  day  of  September  "  as  the  ord  to  the  "  Mutual  Life  and  Fire  In- 

day  for  the  examination,  it  was  held  to  surance  Company,"  and  the  magistrate 

indicate  that  the  examination  was  to  afterwards  issued  a  notice  of  the  time 

be  had  on  September  3,  1S70.     Salmon  and  place  fixed  for  the  examination  to 

V.  Nation,  109  Mass.  2t6.     To  the  same  the  creditors  under  the  same  mistaken 

effect  is  Osgood  v.  Hucchins,  6  N.  H.  name,  and  the  notice  was  sent  in  a  let- 

374.  ter  to  the   attorney  of  the   creditors. 

Attempt  to  InoonTeiiienee  Justleei  or  who  acknowledged  receipt  of  it  as  a 

Creditor.  —  If  it  apoears  to  the  justices  notice  to  the  creditors,  it  was  held  that 

that  an  attempt  was  made  to  inconven-  they  could  not  object  that  the  notice 

ience  them  or  the  creditor  by  the  hour  was  insufficient  by  reason  of  the  mis- 

or  place  appointed  in  the  notification,  take.     Mutual   Safety   F.    Ins.   Co.   v. 

they   may   refuse   to  act.     Haskell  t/.  Woodward,  8  Allen  (Mass.)  148. 

Haven.  3  Pick.  (Mass.)  404.  3.  Sendee  by  Person  Hot  Qnalifled.  — 

1.  Omission  of  Creditor's  Kiddle  Initial.  Gen.  Stat.  Mass.,  c.  124,  §  13  (Pub.  Stat. 
—  Where  the  notice  described  the  cred-  1882,  c.  162.  §  32),  provides  that  notice 
itor  as  A.  P.,  instead  of  A.  G.  P.,  but  shall  be  served  "  by  an  officer  qualified 
there  was  no  suggestion  that  there  was  to  serve  civil  process,"  and  that  in  cer- 
any  other  judgment  against  the  same  tain  cases  service  may  be  '*  on  the  offi- 
debtor  in  favor  of  any  other  A.  P.,  it  cer  who  made  the  arrest."  Where  notice 
was  held  that  the  omission  of  the  ini-  was  served  upon  the  officer  who  made 
tial  "  G."  in  the  application  and  notice  the  arrest,  but  not  by  an  officer  quali- 
was  immaterial  and  that  the  discharge  fied  to  serve  civil  process,  it  was  held 
granted  thereon  was  valid.  Peck  v,  that  the  former  was  not  authorized  to 
Wilson,  14  N.  H.  587.  waive  service  by  the  proper  officer,  and 

An  Error  as  to  the  Kiddle  Initial  of  the  that  his  acceptance  of  service  was  not 

creditor's  name  in  the  copy  of  the  no-  a  waiver  by  the  plaintiff  of  his  right  to 

tice  sensed   upon  him  was  held  not  to  have   the   notice  served  by  an  oftcer 

invalidate  the  debtor's  discharge  where  qualified  to  serve  civil  process.     Cutler 

the  original  notice  was  correct  and  the  v.  Boyd,  124  Mass.  181. 
officer  had  returned  that  he  served  a        Sendee  by   Constable.  —  In   Maint   a 

true  copy.     Eastman    v.   Perkins,    10  citation  in  a  poor  debtor's  disclosure 

Cush.  (Mass.)  249.  may  be  served  by  a  constable  not  with- 

Omission  of  Debtor's  Kiddle  Initial.  —  standing  the  amount  due  the  creditor 
Where  a  notice  to  a  creditor  was  suffi-  is  more  than  one  hundred  dollars, 
cient  in  everything  except  that  the  ini-  Bliss  v.  Day,  68  Me.  201. 
tial  letter  of  the  middle  name  of  the  4.  Bliss  v.  Day,  68  Me.  201;  Elliott 
debtor  was  omitted,  it  was  held  that  v.  Willis,  i  Allen  (Mass.)  461.  And  see 
such  omission  did  not  invalidate  a  dis-  Rankin  v.  Nettleton,  2  N.  H.  305. 
charge  granted  to  the  debtor  on  his  Former  Constable.  —  Where  the  debtor 
examination  at  the  time  and  place  delivered  the  notice  for  service  to  a 
specified  in  the  notice.  Collins  v.  person  who  had  formerly  been  con- 
Douglass,  T  Gray  (Mass.)  167.  See  also  stable  and  was  supposed  by  the  debtor 
Dwyer  v.  Winters,  126  Mass.  t86.  to  be  still  so,  it  was  held  that  the  va- 

2.  Beoeipt  of  Kotiee  Acknowledged  by  lidity  of  the  service  could  not  be  coU 
Attorney.  —  Where  a  debtor,   arrested  laterally  attacked  in  an  action  on  the 
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(2)  On  Whom  —  (a)  On  the  Creditor.  —  The  notice  that  the  poor 
debtor  intends  to  apply  for  the  benefit  of  the  statute  must  be 
given  to  the  real  creditor  if  he  is  known  to  be  such.* 

8«T«na  Creditor!.  —  And  it  has  been  held  that  where  a  debtor  has 
been  committed  on  a  judgment  in  favor  of  several  creditors,  all 
living  within  the  state,  notice  must  be  served  on  each  of  them, 
whether  they  are  partners  or  not.* 

(b)  On  Creditor's  Attomej  or  Agent.  —  In  order  to  facilitate  such  pro- 
ceedings, the  statutes  usually  provide  for  service  of  notice  upon 
the  creditor's  attorney  or  agent  in  cases  where  the  creditor  resides 
without  the  jurisdiction  or  is  otherwise  difficult  of  access.' 

recognizance.    Petersilea  v.  Stone,  119  same  party,  one  application  and  notice 

Mass.  465.  specifying  that    the    oath   was  to  be 

1.  Cameron  v.  Little,  13  N.   H.  23;  taken  upon  both  executions  were  held 

Hubbell  V  Dimick,  i  Vt.  253.     But  see  sufficient.     Chcsley  v,  Welch,  10  N.  H. 

Follansbee  v.  Bird,  8  Cush.  (Mass.)  289.  251. 

Judgment  on  Indoned  Hote.  —  There-  3.  See  the  statutes    of   the  several 

fore,  where  the  judgment  for  which  the  states;   and  see  Knight   v.   Fifield,   7 

debtor  was  imprisoned  was  rendered  Cush.  (Mass.)  263;    Rankin  v.  Nettle- 

upon  an  indorsed  note,  it  was  held  that  ton,  2  N.  H.  305. 

the  citation  should  be  served  on  the  Attorney  Who  Made  the  Writ.  —  Under 

creditor  in  the  execution,  not  on  the  the  Massachusetts  statutes  the   person 

original  payee  of  the  note.     Hubbell  who  made  the  writ  may  always  be  re- 

V,  Dimick,  i  Vt.  253.  corded  as  the  attorney  of  the  creditor 

Aii^lpMd  Hotas.  —  Where  the  debtor  where  an  arrest  is  made  on  a  writ  or  in 

knew  ihat  negotiable  notes  given  him  execution  issued  thereon.    Therefore  a 

had  been  assigned,  and  on  applying  to  debtor  arrested  on  execution  may  serve 

uke  the  poor.debtor's  oath  gave  no  no-  a  notice  of  his  intention  to  take  the 

tice  to  the  assignee,  it  was  held  that  oath  upon  the  attorney  who  made  the 

the  discharge  was  invalid.    Cameron  writ  in  an  action;  and  this  although  he 

V.  Little,  13  N.  H.  23.  was  not  arrested  on  mesne  process  and 

Where  the  Szeontlon  Creditor  Beoame  a  his  attorney  had  been  told  that  another 

Bankrupt  after  the  debtor  had  been  a r-  attorney    is    acting    for  the    creditor, 

rested  and  had  given   bond,  and  the  Willard  r.  Gage,  T03  Mass.  354.     And 

latter  had   received   no  notice  of  the  the   notice    may    be    served    on  such 

creditor's  bankruptcy,  it  was  held  that  attorney  although  he  does  not  reside  in 

the  citation  to  the  creditor  was  good  the  county    wherein    the    arrest    was 

without  notice  to  his  assignee.    Hayes  made.     Harwood  7.  Wiley,  115  Mass. 

V.  Kingsbury,  22  Me.  400.  358. 

8.  Putnam     v.    Longley,    11     Pick.  On    Death    of    Creditor.  —  Where    a 

(Mass.)  487.     But  see   Leach  v.  Hill,  3  debtor  was  committed  to  prison  upon 

Met.  (Mass.)  173,   wherein   it  is  held  execution,  and  within  fifteen  days  after 

that  where  two  or  more  joint  creditors  the  commitment  the  creditor  died,  and 

have  the  same  places  of  abode,  it  is  a  upon  an  application  afterwards  made 

sufficient  service  of  notice  if  the  officer  to  two  magistrates,  by  the  debtor,  to  be 

leaves  one  attested  copy  of  such  notice  discharged  upon  taking  the  poor  debt- 

at  that  place.  or's  oath,  notice  was  given  to  the  attor> 

Where  a  Poor  Debtor's  Bond  Is  Hot  Good  ney  who   appeared    in    the  suit  and 

nnder  the  Statnte,  but  is  good  at  com-  obtained  the  execution,  tbe  notice  was 

mon  law,  if  it  provides  for  notice  to  the  held  to  be  sufficient.     Priest  v,  Tarlton, 

creditors  of  the  debtor's  disclosure,  but  3  N.  H.  93. 

fails  to  state  how  it  shall  be  given.  Debtor  Hot  Beetding  in  Conntj  Where 

service  upon  one  of  the  creditors  is  Arrest    Made.  —  Under     Stat.     Mass., 

sufficient.     Smith  v.  Brown,  61  Me.  70.  1857,  c.  141,  §  4,  where  the  debtor  did 

Two  Bzeontions  in  Favor  of  flame  Party,  not  reside  in  the  county  wherein  the 

—  Where  application  was  made  by  an  arrest  was  made,  the  notice  could  not 

individual   to  take   the  poor  debtors'  be  served  on  the  debtor  personally  if 

oath  on  two  executions  in  favor  of  the  his  attorney  lived  or   had   his   usual 
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(o)  On  OiBo«r  Who  Xade  Arrttt.  —  Under  the  Massachusetts  statute, 
where  the  creditor  does  not  reside  or  have  a  place  of  business  in 
the  county  where  the  debtor  is  arrested,  and  has  no  agent  or 
attorney  therein,   notice  of   the   application    to   take   the  poor 

debtor's  oath  may  be  served  on  the  officer  who  made  the  arrest.* 

(3)  When  Served.  —  The  time  when  notice  shall  be  served  upon 
the  creditor  in  poor-debtor  proceedings  is  specified  by  the  statutes 

in  the  various  states,  which  statutes  must  be  substantially 
followed.* 

place  of  business  in  the  county  where  Under  the  statute  since  embodied  in 

his  arrest  was  made.     Putnam  r.  Wil-  Pub.  Stat.   Mass.,  iSSa,  c.   162,  §  32, 

liams,  2  Allen  (Mass.)  73.  prescribing  the  service  of  notice  of  an 

But  where  the  debtor  was  arrested  application  to  take  the  poor  debtor's 

in  a  county  where  neither  the  creditor  oath,  the  fact  that  one  is  confidential 

nor  his    attorney    lived  or  had  their  clerk  of  the  creditor  and  has  a  general 

usual  places  of  business,  the  notice  power  of  attorney  from  him  to  transact 
might  be  served  upon  the  creditor  per-    business   is    not    conclusive  evidence 

sonally.     Way    v,    Carlisle,    13    Allen  that  he  is  the   agent  of  the  creditor 

(Mass.)  398.  within    the    meaning  of    the  statute. 

Whare  Hon  than  One  Attorney    Ap-  Newcomb  r.  Willcutt,  124  Mass.  178. 

peared  for  the  Creditor  in  an  action,  no-  1.  Pub.   Stat.   Mass.,    18S2,   c.    162, 

tice  to  either  is  sufficient.     Fernald  v.  §  32;  Homer  v,  Sinnott,  no  Mass.  191. 

Noyes,  30  N.  H.  39.  A«ent  Happening  to  Be  Within  County. 

Where  the  Creditor  and  Hit  Attorney  —  Where  neither  the  creditor  nor  his 

Beth  Reside  in  the  County  where  the  ar-  agent  nor  his  attorney  has  a  place  of 

rest  is  made,  notice  may  be  served  on  residence  or  business  within  the  county 

the  attorney.     Salmon  v.  Nation,  109  wherein   the  arrest  was  made,  notice 

Mass.  216.  may  properly  be  served  upon  the  offi- 

Showing  Authority  for  Serviee  on  Attor-  cer  who  made  the  arrest,  although  the 

ney. —  Under  a  statute  allowing  service  agent  may   happen   to  be  within  the 

upon  an  attorney  of  record  when  the  county.     Richardson  v.  Smith,  i  Allen 

debtor  is  out  of  the  state,  if  the  appli-  (Mass.)  541. 

cation  for  the  citation  and  the  citation  Attorney  Absent  from  County.  —  Under 

itself  both  state  that  the  creditor  is  out  the  provisions  embodied  in  Pub.  Stat, 

of  the  state,  and  that  A  B  is  his  attor-  Mass.,  1882,  c.  162,  g  32,  where  a  cred- 

ney  of  record,  service  on  the  attorney  itor  is  not  a  resident  of  the  county  in 

is  legal  and  sufficient,  there  being  no  which  the  arrest  is  made,  notice  may 

evidence    that  the  facts    are    not    as  be  served  upon  the  officer  who  made 

stated.     Smith  v,  Bragdon,48  Me.  loi.  the  arrest,  notwithstanding  the  credit- 

Ezeoution  Showing  Attorney  or  Agent  or*s  attorney  resides  in  the  county,  if 

in  County.  —  Where  the  surname  only  at  the  time  of  service  the  attorney  is 

of  an  attorney  was  indorsed   on   the  absent  at  his  place  of  business  in  an- 

copy  of  an  execution,  it  was  held  to  be  other  county.     McGurkine    v.   Bates, 

sufficient  to  apprise  the  debtor,  commis-  113  Mass.  507. 

sioners,  and  sheriff  that  there  was  an  Where  Agent  or  Attorney  Hot  to  Be 

attorney  or  agent  on   the  execution.  Found.  —  Where  the  creditor  does  not 

living  in  the  county,  agreeably  to  the  live  in  the  county  in  which  the  arrest 

provisions  of  the  statute  (now  Stat.  Vt.,  was  made,  and  his  attorney,  though 

1894,  §  176^).     Dean  v.  Lowry,  4  Vt.  having     his    usual     place    of    abode 

481.     See  also  Bennett  t'.  Morrill,  2  Vt.  therein,  cannot  be  found,  the  notice 

322.  may  be  served  upon  the  officer  who 

Proof  of  Attorney's  Authority  to  Beoeive  made  the    arrest.     May    v.    Foote,  7 

Hotiee.  —  Where  the  written  return  of  Allen  (Mass.)  354;    Hyatt  t- .  Felton,  9 

the  notice  shows  that  it  was  given  to  Allen  (Mass.)  378. 

the  attorney,   parol  evidence  may  be  2.  Hew  Hampshire.  —  Pub.    Stat.  N. 

introduced  to  show  that  the  attorney  H.,  1891,  c.  236,  §  4,  requires  the  notice 

was  authorized  by  the  creditor  to  re*  to  be  served  upon  the  creditor  at  least 

ceive   it.     Page   z*.   Plummer,  10  Me.  fifteen  days  before  the  day  of  the  hear- 

334.  ing,  and  a  notice  served  within  that 
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(4)  Where  Served.  —  And  so  the  question  as  to  where  the 
notice  may  properly  be  served  is  also  dependent  upon  the  statute 
under  which  the  proceedings  are  had.^ 

time  is  insufficient.    See  Sanborn   v,  1.  At  iMt  tad  ITtnal  PkM  of  Abode.  — 

Piper,  64  N.  H.  335.  Notice  may  be  served  on  the  officer 

XaiBO.  —  By  Rev.  Stat.  Me.,  1841,  c.  who  made  the  arrest  by  leaving  a  copy 

148,  §  17  (Rev.  Stat.  1883,  c.  113,  ^  27),  at  his  last  and  usual  place  of  abode, 

the  debtor  is  required   to  notify  the  Central   Nat.  Bank  v.  O'Connor,  123 

creditor  within  fifteen  days  after  the  Mass.  52. 

last  da]^  of  the  term  of  the  eourt  at  Two    or    More   Joint    Creditors,  — 

which    judgment    shall  be    rendered.  Where  an  officer  maices  return  of  a  no- 

Under  this  statute  noiice  to  the  cred-  tice  issued  to  two  or  more  joint  credit- 

itor  within  fifteen  days  after  judgment,  ors  that  he  has  served  the  notice  by 

but  before  the  last  day  of  the  term,  is  leaving  an  attested  copy   thereof   at 

not  sufficient.     Hunkins  v.  Palmer,  48  their  last  and  usual  place  of  abode,  it 

Me.  251.  must  be  shown  as  true  that  they  had 

Sufficient  Notice,  —  A  notice  within  the  same   place  of  abode.     Leach   v, 

fifteen  days  after  the  last  day  of  the  Hill,  3  Met.  (Mass.)  173. 

term  at  which  judgment  is  rendered  is  Kotioe  Loft  at  Boddonoo  of  Croditor's 

sufficient,  although  there  bad  been  an  Attomoj.  —  Where  the  statute  provides 

adjournment  of  the  court,  and  a  spe-  that  notice  of  the  time  and  place  ap- 

cial  judgment  had  been  entered  pnor  pointed  for  the  examination  of  a  poor 

to    such    adjournment.       Parsons    v,  debtor  shall  be  served  "  by  giving  to 

Hathaway,  40  Me.  132.  the  plaintiff  or  creditor,  his  agent  or 

I                        Kosiiehmotti.  —  Under    Pub.    Sut.  attorney,  an  attested  copy  thereof,'*  it 

Mass.,  1882,  c.   162,  ^  32,  the  time  of  is  not  a  sufficient  service  to  leave  such 

service  shall  not  be  less  than  one  hour  copy  at  the  residence  of  the  creditor's 

before  the  time  appointed  for  the  ex-  attorney.    Williams    v,   Kimball,    135 

amination.    See  Smith  v.   Randall,  i  Mass.  411. 

\                   Allen  (Mass.)  456.  Votko  Left  at  Oroditor's  7ormor  Boil- 

Timefor  Travel,  —  Not  less  than  one  donoo.  —  A  notice  left  at  a  house  where 

day  additional  shall   be  allowed    for  the  creditor  once  lived,  but  from  which 

every  twenty-four  miles'  travel.     Pub.  he  has  removed  to  another  place  in  the 

Stat.  Mass.,  1882,  c.  162,  %  32.    This  sute,   is  not  sufficient.      Flanders  v, 

time  is  to  be  determined  by  the  dis-  Thompson,  2  N.  H.  421. 

\                    unce  between  the  place  of  service  and  flerrleo  Ootddo  of  Oilloer^  PrMinet. — 

\                    the  place  of  examination.     Homer  v.  Service  of  the  notice  to  a  creditor  ont- 

Sinnott,  119  Mass.  191;  Carroll  v,  Rog-  side  of  the  officer's  precinct  will  invali- 

ers,  4  Allen  (Mass.)  70.  date  a  discharge  under  the  poor  debt- 

''                        Where  a  notice  is  served  upon  the  or's   oath.       Henshaw    v,    Savil,    114 

creditor  less  than  a  mile  from  the  place  Mass.  74.     But  where  no  place  of  serv- 

'                    of  examination  only  a  proportionate  ice  is  named  in  the  return  there  is  a 

fiaction  of  an  hour  need  be  allowed  for  prima  facie  presumption   that  it  was 

travel.      Jacot     v,    Wyatt,    10    Gray  within  the  officer's  precinct.     Richard- 

(Mass.)  236.  son  v.  Smith,  i  Allen  (Mass.)  541. 

^                         Where  Service   at   Last  and    Usual  SorvloB  in  Ooonty  Otlior  than  Where  Ar- 

Place  of  Abode,  —  Under   Gen.    Stat,  rest  Xade.  —  The  notice  of  the  debtor's 

1^                    Mass.,  c.  124,  §  13  (Pub.  Sut.   1882,  c.  intention  to    take    the    oath   may  be 

162,  §  32),  where  notice  of  an  applica-  served  in  another  county  than  that  in 

tion  to  take  the  poor  debtor's  oath  is  which  the  arrest  was  made.    Carroll 

served  by  leaving  a  copy  at  the  last  v,  Rogers,  4  Allen  (Mass.)  70. 

and  usual  place  of  abode,  there  should  FrtraBpCioii  so  to  Flaoo  of  iorvloe. — 

be    an    allowance    of    not    less    than  Where  no  place  of  service  is  named  in 

'                    twenty-four  hours,  in  addition  to  the  the  officer's  return  of  service  there  is  a 

I                     time  allowed  for  travel,  before  the  time  prima  facie  presumption   that   it   was 

;:                    appointed  for  the  examination.     Cen-  within    his    precinct.     Richardson    v, 

tral  Nat.  Bank  v,  O'Connor,  123  Mass.  Smith,  i  Allen  (Mass.)  541. 

52;    Way  V,  Wheeler,   112  Mass.  87.  Bhowing  Whoro   iondoe   Xado.  — An 

And  in  the  computation  of  such  time  officer's  return  on  a  notice  to  a  creditor 

'j                   Sunday  is  to  be  excluded.    Cunning-  did  not  state  where   the  service  was 

;9                    ham  V,  Mahan,  112  Mass.  58.  made  except  that  it  was  headed  with 
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(5)  How  Served.  —  In  serving  the  notice  on  the  creditor  it 
seems  that  the  statute  need  not  be  followed  with  exact  strictness, 
but  a  substantial  compliance  therewith  is  sufficient.^ 

(6)  Return,  —  The  officer's  return  should,  in  general,  show  that 
notice  has  been  served  on  the  creditor  in  compliance  with  the 
directions  of  the  statute.'  But  it  has  been  held  that  the  return 
may  be  amended  so  as  to  show  a  sufficient  service  even  after  the 
bringing  of  suit  upon  the  poor  debtor's  recognizance.* 

ConolmlTeneit.  —  The  return  by  a  proper  officer  that  he  has  prop- 
erly served  the  notice  on  the  creditor  is  conclusive  and  cannot 
be  attacked  in  collateral  proceedings.* 

the  name  of  the  county  for  which  the  2.  Failure  to  Specify  Time  of  Berrioe.  — 

officer  was    appointed.      The    service  Where   the   officer's   return    set    forth 

was  actually  made  outside  of  his  pre-  service  of  the  notice  by  leaving  a  copy 

cinct,  but  this  objection  was  waived,  thereof  at  the  creditor's  last  and  usual 

It  was    held   that  evidence    showing  place  of  abode  known  to  the  officer,  on 

that  the  service  was  made  at  a  certain  the  day  of  the  examination,  and  **  be- 

distance  from  the  place  of  the  hearing,  fore  "  one  hour  previous  to  the  time 

and  that  there  were  places  within  the  appointed    therefor,    without    stating 

county  eaually  distant,  was  admissible  how  long  before,  it  was  held  insuffi- 

in  an  action  on  the  recognizance,  as  it  cient  to  give  the  magistrate  jurisdiction 

did  not  contradict  the  officer's  return,  to  administer  the  oath.     Smith  v.  Ran- 

Francis  v,  Howard,  115  Mass.  236.  dall,  i  Allen  (Mass.)  456. 

1.  Senriee  of  Original  Initaad  of  Copy.—  Betnm  Hot  Specifying  Hour  of  Serrioe. 

Pub.  Stat.  Mass.,  1S82,  c.  162,  §  32,  re-  —  Under  Stat.  Mass.,  1844,  c.  154,  the 

quires  that  notice  of  the  desire  of  a  notice  to  a  creditor  was  required  to  be 

person  arrested  on  execution  to  take  served  at  least  twenty-four  hours  be- 

the  oath  for  the  relief  of  poor  debtors  fore  the  time  appointed  for  the  exami- 

shall  be  served  by  giving  to  the  cred-  nation,  adding  one  hour  for  travel  for 

itor.  his  agent  or  attorney,  *'  an  attested  each  mile  from  the  place  of  service  to 

copy  thereof."   It  was  held  that  service  the  place  appointed  for  the  examina- 

on  the  creditor's  attorney  of  the  original  tion;    and   an  officer's   return  stating 

notice  instead  of  an  attested  copy  was  that  he  served  the  notice  on  the  cred- 

a  sufficient  compliance  with  the  stat-  itor  on  a  certain  day  without  specify- 

ute.      Callaghan    v.    Whitmarsh,    145  ing  the  hour,  when  in  fact  the  notice 

Mass.  340.     See  also  Eaton  t/.  Miner,  5  was  sufficient  if  served  before  but  not 

N.  H.  542.  if  served  after  a  certain  hour  on  that 

Beading  Kotice  Hot  Soi&oient  Sendee. —  day,  was  held   to  be  insufficient  evi- 

Under  Stat.  Mass.,  1842,  c.  56,  ^   i,  it  dence  that  the  notice  was  duly  served, 

was  held  that  reading  the  notice  to  a  Park  v.  Johnston,  7  Cush.  (Mass.)  265. 

creditor  by  an  officer  was  not  a  legal  Correctnesi  of  Betnm  Shown  by  ParoL 

service  of  such  notice,  and  that  if  the  —  Under  Gen.  Stat.  Mass.,  c.  124.  §  10 

debtor  is  admitted   to  uke   the  oath  (Pub.  Stat.  1882,  c.   162,  §  32),  notice 

after  such  defective  service,  and  there-  may  be  served  on  the  officer  who  made 

upon  goes  without  the  jail  limits,  he  the  arrest  if  neither  the  creditor  nor  his 

commits  a  breach  of  his  prison-limits  agent  or  attorney  is  found  within  the 

bond.     Young  t/.  Capen,  7  Met.  (Mass.)  county.     Under  this  statute  the  cor- 

287.  rectness  of  an  officer's  return  setting 

Kotice  Left  with  Attorney's  Landlord. —  forth  that  he  served  the  notice  on  the 

Where  a  prisoner  in  execution,  wishing  officer  who  made  the  arrest, "  as  neither 

to  take  the  benefit  of  the  poor  debtor's  the  creditor  nor  his  attorney  coold  be 

oath,  caused  a  notice  for  the  creditor's  found   within   my   precinct,  '  may   be 

attorney  to  be  left  with  one  K.,  over  shown  by  parol.     Taylor  s/.  Clarke,  121 

whose  store  the  attorney  had  his  office,  Mass.  319. 

and  at  whose  house,  near  such  store,  3.  Shepherd    v,    Jackson,    t6    Gray 

he  boarded,  the  notice  was  held  not  to  (Mass.)  599.     But  see  Davis  z^.  Putnam, 

have  been  legally  served.     Madison  v.  5  Gray  (Mass.)  321. 

Rano,  4  N.  H.  79.  4.  Niles  v.  Hancock,  3  Met.  (Mass.) 
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d.  New  Notice  — (i)  How  Soon  Issued  After  Former  Notice, 
—  In  Massachusetts  it  is  provided  that  a  new  notice  cannot  be 
issued  within  seven  days  after  the  issuance  of  a  former  notice 
unless  such  former  notice  was  insufficient  in  form  or  service;^ 
and  where  the  first  notice  is  in  fact  sufficient,  a  new  notice  can- 
not lawfully  issue  within  seven  days  even  though  the  magistrate 
may  have  adjudged  the  first  notice  to  be  insufficient.'     But  if 

568;  Lang  V,  Bunker,  i  Allen  (Mass.)  debtor,  and  therefore  did  not  bind  him. 

256;    Collins    V,     Douglass,    i     Gray  Burt  v,  Geary,  128  Mass.  404. 

(Mass.)  167;  Hall  v.  Tenney,  11  N.  H.  Mlitaln  as  to  Date  of  Examinatioii.  — 

516;  Woods  V,  Blodgett,  15  N.  H.  569.  Where  a  poor  debtor's  examination  was 

And  see  Holmes  v,   Baldwin,  17  Me.  set  for  Monday,  but  by  inadvertence 

398.  the  notice  gave  the  time  as  Sunday, 

Senrioe    by  PrlTate    Penon.  —  Where  and,  upon  the  mistake  being  discov- 

the  notice  is  served  by  a  private  person  ered,  a  later  day  was  appointed  and  a 

the  affidavit  of  service  of  such  person  new  notice  served,  it  was  held  that  the 

is  not  conclusive.     Woods  v,  Blodgett,  first  notice  was  insufficient  in  form,  and 

15  N.  H.  569.  therefore  that  the  new  notice  was  not 

1.    Pub.   Stat.    Mass.,    1882,   c.  162,  improper  though  issued  only  two  days 

§  33.  after  the  first.    Merrill  >.   Kaulback, 

Mor  to  the  Masiaohiisetts  Statute  of  158  Mass.  328. 

1850,  c.  212,  no  new  notice  of  the  debt-  Betuni  upon  Vew  Votioe  Only.  —  In 

or's  intention  to  take  the  oath  could  be  Hastings  v.  Partridge,  124  Mass.  401, 

issued  within  seven  days  after  the  giv-  a  new  notice  given  on  the  same  day  by 

ing  of  the  former  notice,  even  where  altering  a  served  and  sufficient  form  of 

such  former  notice  was  defective  and  notice  was  held  invalid  notwithstand- 

insufficient.     Baker  v,  Moffat,  7  Cush.  ing  the  officer  made  return  upon  the 

(Mass.) 259.  new  notice  only. 

What  the  Word  "Form*'  Inelndee.—  Appearanoe  of  Oreditor— Waiyer  of 
Under  Pub.  Stat.  Mass.,  1882,  c.  162,  Bight  to  Conteet  Yalidily.  —  Where  a 
§  33,  providing  that  no  new  notice  shall  new  notice  is  issued  before  the  ex- 
be  given  until  the  expiration  of  seven  piration  of  seven  days  after  the  issu- 
days  after  the  giving  of  the  former  no-  ance  of  a  former  notice  which  was 
tice  "  unless  the  former  notice  was  in-  sufficient  in  form  and  service,  the  ap- 
sufficient  in  form  or  service,"  the  word  pearance  of  the  creditor  before  the 
'*  form  "  includes  everything  that  goes  magistrate,  without  objection,  at  the 
to  the  validity  of  the  notice.  Merrill  hearing  on  the  second  notice  is  a  waiver 
V.  Kaulback,  158  Mass.  328.  of  his  right  to  contest  the  validity  of 

Firit  Votioe  Vot  Authoriied  by  Debtor,  such  notice.     Mclnerny   v,  Samuels, 

—  A  poor  debtor  directed  an  officer  to  125  Mass.  425. 

obtain  from  a  magistrate  a  notice  to  Creditor  Mnit  Show  BefiMt  in  First  Vo- 

the  creditor  of  the  desire  of  the  debtor  tioe.  —  Under    the    statute    since    en^- 

to  take  the  oath  for  the  relief  of  poor  bodied  in  Pub.  Stat.   Mass.,   1882,  c. 

debtors,  and  to  have  a  time  appointed  162,  g  33,  in  order  to  entitle  the  debtor 

for  the  hearing,  not  later  than  a  certain  to  a  new  notice  within  seven  days  from 

day.     The  magistrate  issued  a  notice  the  issuance  of  the  previous  one,  he 

in   due  form  appointing  a  later  day,  must  show  affirmatively  that  there  was 

which  notice  was  duly  served  upon  the  a  defect  either  in  form  or  in  service  of 

creditor.     It  was  held  that  the  debtor  the  previous  notice.     Browne  v.  Hale, 

might  repudiate  the  notice  and  give  a  127  Mass.  158. 

new  notice  immediately,  notwithstand-  Proof  of  Former  Votiee.  —  A  former 

ing  Gen.  Stat.  Mass.,  c.  124,  g  14  (Pub.  notice  within  seven  days  before  that  on 

Stat.,   1882.  c.   162,  g  33),  which  pro-  which  the  examination  was  based  can- 

vides  that  no  new  notice  shall  be  given  not  be  proved  by  a  copy  attested  by 

within  seven  days  from  service  of  the  the  officer  if  no  reason  for  not  produc- 

former  notice,  unless  the  former  notice  ing  the  original  is  shown.     Richardson 

was  insufficient  in   form    or    service,  v.  Smith,  i  Allen  (Mass.)  541. 

The  court  held  that  the  former  notice  8.  Millett  v.  Lemon,  113  Mass.  355. 

could  not  be  considered  as  issued  at  Silenoe  of  OAoer's  Betum  as  to  SoflL- 

the  request  or  by  the  authority  of  the  oienej.  —  The  debtor  cannot  issue  a  new 
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the  new  notice  is  not  issued  until  after  the  expiration  of  the 
specified  time,  a  discharge  procured  thereunder  is  valid  notwith- 
standing the  first  notice  was  sufficient  and  the  creditor  appeared 
at  the  time  appointed  therein.* 

(2)  Upon  Change  of  Circumstances.  —  Some  of  the  statutes  pro- 
vide that  where  a  debtor  takes  out  a  citation  to  his  creditor  and 
afterwards  withdraws  it,  or  is  refused  the  oath  upon  trial,  he  is 
not  entitled  to  a  second  citation  except  on  proof  of  a  change  of 
circumstances,'  a  recital  of  which  change  must  be  made  in  the 

notice  within  seven  days  after  the  issu-  poor  debtor's  oath  comes  for  hearing  to 

ance  of  a  former  valid   notice  if  the  require  an  applicant  whose  petition  for 

service  of  such  former  notice  was  in  the  benefit  of  the  insolvent  act,  which 

fact    sufficient,  although    the  officer's  included  the  debt  of  the  committing 

return  does  not  show  whether  or  not  it  creditor,  has  been  recently  heard  and 

was  sufficient.     Safford  v,  Clark,   105  dismissed   by   the  Supreme   Court  to 

Mass.  389.  prove,  first,  a  change  of  circumstances 

Beoond  Votioe  Indaead  by  IUm  B«pre-  since  his  petition  was  dismissed,  before 

sentations  of  Creditor.  —  Where  the  cred-  they  will  enter  into  his  full  examina- 

i tor's  attorney,  by  false  representations,  tion  as  such  applicant.     Matter  of  BaU 

induced  the  magistrate  to  issue  a  sec-  lou,  7  R.  I.  466. 

ond  notice  under  a  belief  that  ^>e  first  What  CoiultitatM  a  Chaiigo  of  Cireoi- 

had  been  erroneously  served,   it  was  itenoos.  —  The  second  citation  intended 

held  that  the  creditor  was  estopped  to  by  the  statute  is  not  merely  a  second 

contest  the    validity  of    a    discharge  citation  to  the  creditor  when  the  debtor 

granted  under  the  second  notice  on  the  is  committed  by  him  upon   the  same 

ground  that  the  first  notice  was  suffi-  process  in  the  action,  but  a  second  cita- 

cient.    Grant  v,  Clapp,  106  Mass.  453.  tion  to  the  creditor  while  the  debtor  is 

1.  Skinner  v.  Frost,  6  Allen  (Mass.)  under  commitment  upon  any  process 

285.  issued   in  the  same  action;   and    the 

Valid  IHiehargo  on  SoooadVotiooATOidi  change  of  circumstances  required  to 
Booogaisanoo.  —  Where  a  poor  debtor  have  occurred  since  the  refusal  of  the 
gives  notice  of  his  application  to  take  oath,  and  to  be  recited  in  the  second 
the  poor  debtor's  oath,  and  fails  to  ap-  citation  in  order  to  the  validity  of  the 
pear  at  the  time  and  place  fixed  for  his  debtor's  discharge  under  it,  must  be 
examination,  but  more  than  seven  days  some  change  in  his  condition  or  prop- 
thereafter,  and  within  the  thirty  days  erty  which  may  reasonably  affect  the 
specified  in  the  recognizance  makes  Question  of  his  discharge  as  a  poor 
another  application,  and  is  duly  dis-  debtor  in  the  judgment  of  the  ma^is- 
charged,  the  recognizance  is  void,  trates,  and  not  merely  the  change  from 
Sweeney  r.  Gillooly,  103  Mass.  549.  commitment  upon  the  writ  to  commit- 

8.  Gen.  Laws  R.  I.,  1896,  c.  260,  |  11.  ment  upon  the  execution,  in  the  same 

And  see  Gen.  Stat.  Conn.,  1888,  §  3382;  suit.     Eastwood  v,  Schroeder,  5  R.  I. 

Watson  V,   Fairbrother,   7   R.   I.   511;  388. 

Burdick  r.  Simmons,  9  R.  I.  17;  East-  Taking  the  Oath  and  Exoeatiiig  an  At- 

wood  V.  Schroeder,  5  R.  I.  388;  Cush-  signment  under  the  Poor  Debtor's  Act 

ing  V,  Briggs,  2  R.   I.  139;  Matter  of  constitutes  a  change  of  circumstances 

Ballou,  7  R.  I.  466.  such  as  the  law  requires  to  justify  the 

Disohargo  Void  Unless  on  Changs  ot  Oir-  issuing  of  a  second  citation.  Burdick 
onmstanees.  —  If  a  poor  debtor  has  ap-  v,  Simmons,  9  R.  I.  I7- 
plied,  in  the  same  action,  to  be  Aflor  Szamination Before  JnstiooB  ¥^t]i- 
admitted  to  the  oath,  and  after  hearing  out  Jnrisdiotion.  —  When,  after  an  ad- 
upon  the  merits  has  been  refused,  his  journment,  one  of  the  justices  who 
discharge  under  a  second  citation  to  commenced  the  examination  was  ab- 
his  committing  creditor  will  be  void,  sent,  and  another  was  called  in  and  the 
unless  he  has  had  a  change  of  circum-  examination  proceeded  with,  it  was 
stances  since  the  oath  was  refused  him.  held  that  by  submitting  to  be  exam- 
Eastwood  V,  Schroeder,  5  R.  I.  388.  ined,  instead  of  moving  for  an  adjourn- 

It  Is  Within  the  Disoriition  of  Itagis-  ment    until    the     two    justices    who 

trates  before  whom  a  citation  of  the  commenced  the  proceedings  could  be 
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citation.^  The  method  of  proving  a  change  of  circumstances  not 
being  specified  by  the  statute,  the  justice  issuing  the  citation  is 
to  judge  of  the  sufficiency  of  the  proof.* 

present,  he  gave  to  his  citation  a  miga-  refused  recited  as  his  then  change  of 

lory  result  which  was  the  same  as  a  circumstances    *  having  made  an  as- 

withdrawal,  and  he  could  not  have  the  signment,  and  also  by  having  been 

benefit  of   a  new  citation   without  a  unemployed  for  a  long  space  of  time, 

change  of  circumstances  stated  in  the  and  bv  continued  sickness  in  his  fam- 

citation  and  proved  at  the  trial.    Cush-  ily,  thereby  rendering  him  in  a  less 

ing  V,  Briggs,  3  R.  I.  139.  competent  situation  than  formerly  for 

Wh«rs  Chaiigs  of  OlrouiistaiieM  Hot  Bs-  the  payment  of  his  said  debt;"  time  of 

?||iirad^/Vrj/  Citation    Defective,  —  A  duration  being  an  important  element 

ormer  citation,  not  proceeded  with  by  in  such  causes  of  poverty.    Watson  v, 

the  justice  issuing  it,  or  dismissed  by  Fairbrother,  7  R.  I.  511. 

the  two  justices  at  the  time  appointed  Statute    CHving    Jnrisdietioii    Vot   a 

for  the  hearing,  because  it  was  not  "Change   of    Oimnutanees.*'  ^  Under 

served  at  the  time  required  by  the  stat-  Rev.   Stat.   R.   I.,   c.  198,  g  17  (Gen. 

ute,  is  not  such  a  withdrawal  of  or  Laws  1896,  c.  260,  §  11),  providing  that 

trial  upon  that  citation  as  to  require,  a  debtor  is  not  entitled  to  a  second  cita- 

under  the  statute  since  embodied  in  tion  except  on  a  change  of  circum- 

Gen.  Laws  R.  L,  1896,  c.  360,  §  11,  a  stances,  a  statement  of  which  must  be 

change    of    circumstances  before  the  given  in  the  citation,  it  was  held  that 

debtor  is  entitled  to  summon  his  cred-  where  the  first  citation  of  the  debtor  to 

itor  upon  another  citation.     Angell  v,  his  creditor  had  been  dismissed  by  the 

Robbins,  4  R.  L  493.  justice  for  want  of  jurisdiction  under 

After  the  Decision  of  a  Court  of  Re^  the  general  law,  a  second  citation  after 

view^  on  application   of  the  creditor,  the  passage  of  an  act  conferring  juris- 

against   the   right  of    an    imprisoned  diction  in  such  cases  need  not  recite 

debtor  to   the   benefit  of  the  oath,   a  the  passing  of  the  special  act,  this  not 

justice  of  the  peace,  on  a  fresh  applica-  being  a  *'  change  of  circumstances  '* 

tion  of  the  debtor,  without  proof  of  any  within    the    meaning  of    the  statute, 

change  in  his  circumstances,  may  law-  Matter  of  Nichols,  8  R.  L  50. 

fully  administer  the  oath  to  him.     Wol-  8.  Burdick  v.  Simmons,  9  R.  L  17. 

cott  V,  Johnson,  5  Conn.  202.  Jnitioo's    Doolsion    Vot  Open  to  Col* 

Vnmbor  of  Citations  Vnlimitod.  —  Un-  lateral  Attaok.  —  Where,  on  an  applica- 

der  such  statute  the  poor  debtor  can  tion  for  a  second  citation,  it  appears 

have  any  number  of  citations  so  long  that  proof  was  exhibited  to  the  justice 

as  each  one  states  a  change  of  his  cir-  of  a  change  of    circumstances    since 

cumstances  since  the  preceding  hear-  the  debtor's  first  citation,  satisfactory 

ing,    which    change  must  be  proved  to  him,  and  such  change  is  of  such  a 

before  the  magistrate.     Watson  v.  Fair-  nature  that  it  might  justify  the  grant  of 

brother,  7  R.  I.  511.  the  second  citation,  the  decision  of  the 

1.  Eastwood   V,  Schroeder,   5   R.   I.  justice,  upon  the  proof  exhibited,  sig- 

388.     And  see  Gushing  v,  Briggs,  2  R.  nified  by  the  grant  of  the  citation,  is  so 

I.  139.  far  conclusive  that  it  cannot  be   im- 

Snfloiont  Bodtal  of  Change  of  dronai-  peached  in  any  collateral  proceeding 

stanees.  —  Where  the  fourth  citation  of  for  the  purpose  of  showing  that  the 

a   poor  debtor  to  his  creditor  recited  justice  had  not  jurisdiction  to  summon 

that  since   the  hearing  of  his  former  the  creditor  and  to  hear  the  debtor  and 

citation,  which  was  refused  about  two  admit  him  to  the  benefit  of  the  oath, 

years  t>efore,    his   circumstances  had  Angell  v,  Robbins,  4  R.  L  493. 

changed  in  this,  '*  that  in  conseauenoe  Jnitioe    Vood    Hot   Sodto   Proof    of 

of  long-continued  sickness  in  his  family  Change.  —  The  statute  does  not  require 

he   has  been   unable  to  transact  any  that  the  justice  shall  recite  the  proof  of 

business,  and  has  been  unable  to  sup-  the  second  citation  or  state  in  so  many 

port  his  family,"  it  was  held  that  this  words  that  a  change  of  circumstances 

was  a  suflicient  recital  of  a  change  of  has  been  proved,  but  merely  that  he 

circumstances  to  entitle  him  to  a  new  shall  recite  the  change  Itself.     Burdick 

citation  upon  which  he  might  be  dis-  v.  Simmons,  9  R.  L  17. 

charged,   although   the  citation   upon  Oroditor  Has  Bight  to  Bo  Hoard.  —  The 

which  his  last  previous  application  was  creditor,   on    the  hearing  before  two 
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e.  Waiver  of  Objections.  —  The  creditor  or  his  attorney 
may  waive  due  service  of  the  notice  prescribed  by  the  statute.* 

By  AppeftruMe.  —  A  special  appearance  by  a  judgment  creditor  at 
the  examination  of  a  poor  debtor  is  not  a  waiver  of  all  defects  in 
the  notice  or  the  service  thereof.*  But  where  the  creditor  appears 
in  person  or  by  attorney  and  submits  to  the  jurisdiction  without 
objection,  such  defects  are  considered  waived.' 

5.  Attendanoe  of  Parties  and  Hagiftratet — a.  Debtor — F^u« 
to  Appear  BroMh  of  BooogniBanot.  —  Where  a  time  and  place  have  been 
fixed  for  the  hearing  of  a  poor  debtor's  application,  it  is  the  duty 
of  the  debtor  to  appear,  and  a  failure  to  do  so  will  ordinarily  be 
a  breach  of  the  recognizance.^    And  the  mere  appearance  of  the 

justices,  has  a  right  to  be  heard  on  the  quired  by  the  statute,  it  was  held  that 
question  whether  there  has  been  a  by  appearing  at  the  disclosure  and  fail- 
change  of  circumstances,  and  to  take  ing  to  object  to  the  citation  the  creditor 
their  opinion  upon  it.  Burdick  v,  Sim-  thereby  waived  the  insufficiency  there- 
mons,  9  R.  I.  17.  of.     Folsom  v.  Cressey,  73  Me.  270. 

1.  Page  V.   Plummer,   zo  Me.  334;  Appoaraaoe Aaomtiag to  Waivwr.  —  At 

Patten  v,  Kimball,  73  Me.  497;  Lord  v,  the  time  and  place  appointed  for  the 

Skinner,  9  Allen  (Mass.)  376.  examination  of  a  poor  debtor,  the  cred- 

Hdw  WaiTsr  Shown.  —  Such  waiver  itor*s  attorney  appeared  and  filed  a 

may  be  shown  by  parol  evidence,  not-  special   appearance,  reserving  all  ob- 

withstanding  the  officer's  return  show-  jections  to  the  notice  and  service  there- 

ing  a  defective  service  does  not  allude  of,    but    not    specifying    the    alleged 

to  it,  and  although  the  creditor  did  not  informalities     in     the    service.      The 

appear  at  the  time  and  place  fixed  for  debtor  was  sworn,  and  on  motion  of 

the  examination.     Lord  v.  Skinner,  9  the  creditor's  attorney  the  hearing  was 

Allen  (Mass.)  376.  adjourned  to  a  future  day.     It  was  held 

QuMtioii  for  Jury.  —  Where  the  officer  that  the  attorney  had  taken  such  part  in 

read  to  the  creditor  the  notice  of  the  the  proceedings  as  to  waive  his  objec- 

debtor's  desire  to  take  the  oath  for  the  tion  to  the  sufficiency  of  the  service, 

relief  of  poor  debtors,  instead  of  giv-  especially  since    a  new   notice  could 

ing  him  a  copy,  as  required  by  statute,  have  been  given  to  the  creditor  had  he 

but  the  creditor  told  the  officer  that  he  specified  the  informalities  in  the  senr- 

understood  the  notice,  and  would  at-  ice.     Williams  v,  Kimball,  135  Mass. 

tend    the    hearing  appointed   for  the  411. 

examination  of  the  debtor,  it  was  held  4.  Merrill    v,   Roulstone,    14    Allen 

to  be  a  question  for  the  jury  whether  (Mass.)  511. 

the  creditor  waived  due  service  of  the  MagUtrato  Loses  Jnrisdiotion.  —  If  the 

notice.       Goldenberg    v,    Blake,    145  creditor  appears  at  the  designated  time 

Mass.  354.  and  awaits  during  an   hour,  and  the 

S.  Williams  v,   Kimball,    132  Mass.  debtor  fails  to  appear,  and  there  is  no 

214.  judgment  or  continuance,  the  magis- 

Appearaaoe  to  Bxamitto  Votioe  and  Bo-  trate  loses  jurisdiction  and  cannot  after- 
torn.  —  The  appearance  of  the  credit-  wards  hear  the  case  or  discharge  the 
or' s  attorney  at  the  time  and  place  fixed  debtor.  Sweetser  </.  Eaton,  14  Allen 
by  the  notice  for  the  poor  debtor's  ex-  (Mass.)  157. 

ami  nation,  to  examine  the  notice  and  Agroomoot  Botwoon  Partioi  as  to  Fay- 
return,  does  not  waive  an  objection  to  mont.  —  An  agreement  made  between  a 
the  sufficiency  of  the  notice.  Francis  judgment  debtor,  arrested  on  execn- 
t/.  Howard,  115  Mass.  236.  tion,  and  his  creditor,  during  an  ad- 

3.  Fuller  v,  Davis,  73  Me.  556;  Fol-  joummentof  a  hearing  of  the  former's 

som  V,  Cressey,  73  Me.  270;  Moore  v,  application  to  take    the  poor  debtor's 

Bond,  18  Me.  142;  Bunker  v.  Nutter,  9  oath,  that  the  debtor  shall  pay  and  the 

N.  H.  554.  creditor  receive  a  certain  sum  monthly 

Insoffldent  Longth  of  Kotioe.  —  Where  to  an  amount  less  than  the  judgment, 
the  creditor  was  given  only  eleven  in  full  satisfaction  thereof,  will  not  re- 
days*  notice,   instead  of  fifteen  as  re-  lieve  the  debtor  from  the  duty  of  ap* 
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debtor  before  the  magistrate  in  pursuance  of  a  notice  of  a  desire 

to  take  the  poor  debtor's  oath  will  not  prevent  a  breach  of  the 
recognizance  where  no  proceedings  are  had  under  the  notice,* 

pearing  before  the   magistrate  at  the  ness  of   the  magistrate   such  hearing 

time  fixed  for  the  adjourned  hearing,  should  be  postponed.     At  the  appointed 

Merrill  v,  Roulstone,  14  Allen  (Mass.)  hour,  but  not  in  the  appointed  place, 

511.  the  magistrate  continued  the  proceed- 

AppoanuMO  by  Attorney — A4]onmment.  ings  according  to  the  agreement,  and 

— >  If  a  debtor  who  has  been  arrested  the  debtor  did  not  appear  before  the 

on  an  execution  and  has  entered  into  a  magistrate  at  the  appointed  hour,  but 

recognizance  under  Gen.  Stat.,  c.  124,  was  afterwards  discharged  at  the  time  to 

§  10,  appears  by  attorney,  but  not  per-  which  the  hearing  was  thus  adjourned, 

sonsdly,  at  the  time  and  place  fixed  for  It  was  held  that  there  was  no  breach 

his  examination,  the  magistrate  may  of  the  recognizance,  since  the  creditor, 

entertain  a  motion  of  the  attorney  for  bjr  the  agreement,  had  waived  the  con- 

an  adjournment  of  the  case  to  another  dition    requiring  the  debtor's  attend- 

time  within  thirty  days  from  the  day  of  ance.     Mt.  Washington  Glass  Works  v. 

the  arrest,  and  may  hold  the  motion  Allen,  121  Mass.  283. 
under  consideration  till  after  the  ex-        A  trial  justice,  intending  to  resign 

piration  of  the  hour  and  the  departure  his  office,   went  to  the  creditor's  at- 

of  the  creditor's  attorney,   and   then  torney  and    offered    to   withhold   his 

grant  it,   and  he  may  discharge   the  resignation  until  the  debtor's  hearing 

debtor   at     such    adjourned    hearing,  should  be  disposed  of,  but  the  attorney 

Mann  v,  Mirick,  11  Allen  (Mass.)  29.  told  him  not  to  do  so.     It   was  held 

Vo  Personal  Appoaranoo  nntil  A^jonm-  that  there  was  a  waiver  by  the  creditor 
mont. —  In  Chamberlain  v.  Sands,  27  of  his  right  to  hold  the  debtor  to  the 
Me.  458,  it  was  held  that  although  two  strict  terms  of  the  recognizance,  and 
of  the  debtors  did  not  personally  ap-  that  the  creditor  could  not  set  up  as  a 
pear  until  the  adjournment,  yet  that  breach  the  failure  of  the  debtor  to  ap- 
fact  did  not  take  from  the  justices  their  pear  before  such  justice,  his  resigna- 
jurisdiction,  nor  authorize  the  credit-  tion  having  been  accepted  before  the 
or's  attorney  to  withdraw  the  authority  day  to  which  the  hearing  had  been  ad- 
vested  in  one  of  the  justices  by  his  ap-  journed.  Vinal  t/.  Tuttle,  144  Mass.  14. 
pointment.  ifi«^fc*   of   Magiftrato  in   Informing 

Whoro  SoAoient  Time  for  Vew  Votko.  Party  as  to  Timo.  —  A  mistake  made  by 

—  Where  a  debtor  fails  to  appear  at  the  a  magistrate  in  giving  to  a  party  who  is 

time  specified  in  the  notice,  this  will  under  recognizance   to  appear  before 

not  constitute  a  breach  of  the  recogni-  him  for  examination,  erroneous  infor- 

zance  where  there  is  sufficient  time  left  mation  of  the  hour  to  which  the  hearing 

for  him  to  use  a  new  notice  before  the  had  been  adjourned,  does  not  affect  the 

expiration  of  the  thirty  days.     Millett  legality  of  proceedings  had  in  the  ab- 

V.  Lemon,  113  Mass.  355.  sence  of  such  party,  upon  his  default, 

Kotloe  Betnrnahloon  Bonday.  —  Where  at  the  time  to  which  the  hearing  was 

it  appeared  that  by  inadvertence  a  no-  in  fact  adjourned.    Carlton  v.  Choate, 

tice  to  a  creditor  was  issued  returnable  5  Allen  (Mass.)  577. 
on  Sunday,  and  duly  served,  that  such        1.  Millett  v.  Lemon,  113  Mass.  355. 
notice,  as  shown  by  the  amended  rec-        Tho  Dopartnro  of  a  Debtor   firom  tho 

ord.  should  have  been  made  returnable  Prosonooof  a  Itagistrato  before  whom  he 

on  Monday  following,  and  that  none  of  is  undergoing  an  examination  on  his 

the  parties  appeared  at  the  time  fixed  application  to  be  admitted  to  the  poor 

in  such  notice  on  Sunday,  it  was  held  debtor's  oath,  before  the  final  order  of 

that  there  was  no  breach  of  the  recog-  the  magistrate  is  announced  or  made, 

nizance  on  account  of  the  debtor's  fail-  and  after  he  is  informed  that  his  exam- 

ure  to  appear  at  the  time  stated  in  the  ination    is    not    completed,    may    be 

original  notice.     Merrill  v,  Kaulback,  proved  by  parol,  and,  if  proved,  is  a 

158  Mass.  328.  breach  of  the  condition  of  the  recogni- 

Waiver   by  Creditor.  —  After  an  ad-  zance.     Peck  r.  Emery,  i  Allen  (Mass.) 

journment  of  the  poor  debtor's  exam-  463. 

ination,  and  before  the  hour  set  for  the        But  where,  after  the  administration 

hearing,  the  judgment  creditor  agreed  of  the  oath  to  the  debtor,  the  creditor 

with  the  debtor  that  owing  to  the  ill-  arrived  to  examine  him.  and  on  the 

719  Volume  XVI. 


PmetdiAgt  uate                  POOR  PERSONS.  Poor^ebtor  Aeti. 

b.  Creditor  —  Failure  to  Appear  WaiTei  Oppoeitioii  to  Ma^harge. — 
A  failure  of  the  creditor  to  appear  at  the  time  and  place  appointed 
for  the  debtor's  examination  is  an  abandonment  of  all  opposition 
to  the  debtor's  discharge,* 

c.  Magistrates  —  Debtor  Xut  Froowe  Atteadaaoe.  —  It  is  the  duty 
of  a  debtor  who  has  applied  for  relief  under  the  Poor  Debtor's 
Act  to  procure  the  attendance  of  a  magistrate  qualified  to  act,' 

question  arising  whether  it  was  not  too  entitled  to  be  discharged  without  an 
late,  the  debtor,  at  the  suggestion  of  examination,  his  discharge  will  not  be 
the  magistrate,  left  the  place  to  consult  invalidated  by  the  fact  that  before  re« 
his  counsel,  it  was  held  that  if  he  re-  ceiving  it  he  took  the  oath.  Hyatt  r. 
turned  with  reasonable  dispatch  to  be  Felton,  9  Allen  (Mass.)  378. 
examined,  even  though  the  hour  had  Yalidi^  of  IHsdiarge.  —  After  service 
expired,  he  could  not  be  considered  to  of  a  proper  notice  upon  the  creditor 
have  departed  without  leave  and  thus  that  the  debtor  would  appear  for  ex- 
broken  his  recognizance.  Cook  v,  amination  at  ten  o'clock  on  a  certain 
Thayer,  121  Mass.  415.  day,  the  creditor  failed  to  make  an  ap- 

Condition  of  Eeeogniiaiioe  Fulfilled. —  pearance.    The  proper  magistrates  at- 

The  condition  of  a  recognizance  entered  tended  at  the   hour  and   at  the  place 

into  by  a  debtor  who  has  been  arrested  appointed,  and    remained  there  until 

on    an    execution    under    Gen.    Stat,  ten  minutes  past  eleven  o'clock,  when 

Mass.,  c.   124,  §  I7>  is  fulfilled  if  the  they  left  the  place;  but  within  a  short 

debtor  appears  and  submits  himself  to  distance  they  met  the  debtor,  who  had 

examination  at  the  time  and  place  fixed  not  before  appeared,  and  returned  with 

for  that  purpose,  and  is  discharged  and  him  and  administered  the  oath  to  him, 

allowed  to  go  at  large  bv  the  magistrate  whereupon  he  went  without  the  prison 

without  taking  the  oath,  although  the  limits.     It   was  held,  in  an  action  on 

magistrate  ma^  have  erred  in  the  per-  the  debtor's  bond  for  the  prison  limits, 

formance  of  his  duty.     Willis  v.  How-  that  the  magistrates  had   jurisdiciion 

ard,  7  Allen  (Mass.)  266.  of  the  matter  before  them  and  that  the 

1.  O'Connell    v.   Hovey,   126    Mass.  debtor  was  lawfully  discharged.     Niles 

310;  Hyatt  V.   Felton,  9  Allen  (Mass.)  v,  Hancock,  3  Met.  (Mass.)  568. 

378;  Doane  v,  Bartlett,  4  Allen  (Mass.)  Magiftrato  Looet  Jnrisdiotioii  to  Zzam- 

74.  ine  Debtor.  —  If  a  debtor  who  has  been 

Debtor  Entitled  to  Dieoharge.  —  Where  arrested  on  an  execution  is  allowed  by 
the  judgment  creditor  is  duly  notified  the  magistrate  before  whom  he  is  car- 
of  the  time  and  place  of  the  proposed  ried,  with  the  consent  of  the  creditor, 
examination  of  the  poor  debtor,  and  to  go  at  large  from  day  to  day  during 
fails  to  attend,  the  poor  debtor  is  en-  his  examination,  and  is  present  at  the 
titled  to  his  discharge,  and  there  is  no  time  and  place  to  which  it  is  ad- 
breach  of  the  recognizance.  Calnan  v,  journed,  and  waits,  in  readiness  to  be 
Toomey,  129  Mass.  451.  further  examined  and  to  take  the  oath, 

Payinent  of  Fee  Hot  Gondition  Preoedent  a  reasonable  time,  and  until  he  is  in- 
to Diioharge.  —  The  statute  allowing  a  formed  by  the  magistrate  that  the  oath 
magieicate  a  fee  of  one  dollar  for  any  will  be  administered  to  him,  and  the 
notice  or  certificate  made  or  issued  by  creditor  does  not  appear,  this  is  a  full 
him  in  poor-debtor  proceedings,  does  performance  by  the  debtor  of  his  duty; 
not  make  the  payment  of  such  fee  a  and  the  magistrate,  although  he  does 
condition  precedent  to  the  discharge  of  not  in  fact  administer  the  oath  to  him, 
the  debtor  where  the  creditor  fails  to  has  thereafter  no  jurisdiction  to  sub- 
attend  at  his  examination;  and  a  re-  iect  him  to  further  examination,  nor 
fusal  of  the  magistrate  to  give  him  a  has  the  creditor  power  to  rearrest  him. 
certificate  of  such  discharge  will  not  Doane  v.  Bartlett,  4  Allen  (Mass.)  74. 
make  his  departure  a  breach  of  the  A  Judgment  Creditor  May  Appear 
recognizance.  Coleman  v.  Hawkes,  Speeially  before  a  magistrate  at  the  ex- 
120  Mass.  594.  amination  of  a  poor  debtor.    Williams 

Taking  Oath  Doea  Vot  InTalidate  Die-  v.  Kimball,  132  Mass.  214. 

oharge.  —  Where,  because  of  the  credit-  2.  Adams  v.  Stone,  13  Gray  (Mass.) 

or's  failure  to  appear,  the  debtor  is  396,  wherein  it  was  held   that  if  the 
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and  a  failure  to  do  so  constitutes  a  breach  of  the  recognizance.^ 
d.  Time  for  Appearance  —  Waiting  ons  H©ar.  —  Under  some 
of  the  statutes  one  hour  from  the  time  mentioned  in  the  notice  is 
allowed  for  the  appearance  of  the  magistrate  and  parties  at  the 
debtor's  examination.*    And  where  a  party  attends  at  the  speci- 

magistrate  did  not  appear  within  the  in  ninety  days,  giving  due  notice  to  his 

hour  specified  in  the  notice,  the  debtor  creditors  as  provided  by  statute,  was 

could  not  be  discharged  without  a  new  not  discharged  by  appointing  a  time 

notice  to  the  creditor.  and  place  to  deliver  himself  up  for  ex- 

MuitProenre  AcQoiinmitnt  orOiTS  V«w  amination,  although  prevented  from 
Jlotioe.  —  Where,  at  the  time  and  place  delivering  himself  up  by  the  absence 
appointed  for  the  hearing,  the  debtor  of  the  magistrate  from  the  common- 
and  the  creditor  both  appeared,  but  the  wealth;  nor  by  offering,  after  having 
magistrate  failed  to  appear,  and  the  endeavored  to  find  a  magistrate,  to  de- 
debtor  did  not,  within  the  hour,  procure  liver  himself  up  to  the  ofllcer  who 
the  attendance  of  some  other  duly  made  the  arrest,  although  the  latter 
qualified  official  to  adjourn  the  hearing,  declared  that  he  had  returned  the  ex- 
or  himself  give  a  new  notice  within  ecution  into  court,  and  had  no  authority 
three  days  of  his  intention  to  submit  to  talce  him.  Thacher  v,  Williams,  14 
himself  to  examination  as  provided  by  Gray  (Mass.)  324. 
Pub.  Stat.  Mass.,  1887,  c.  442,  g  8,  it  2.  Phelps  v,  Davis,  6  Allen  (Mass.) 
was  held  thai  there  was  a  breach  of  the  287;  Sweetser  v.  Eaton,  14  Allen 
recognizance.  Stat.  1889,  c.  415,  does  (Mass.)  157;  Hills  v,  Jones,  122  Mass. 
not  relieve  the  debtor  of  the  obligation  412;  Downer  v.  Hollister,  14  N.  H.  122. 
to  secure  a  proper  continuance  if  no  Failnrsof  Ihrsditor  to  Widt  thsHour. — 
person  qualified  to  conduct  the  examl-  The  examination  of  a  poor  debtor  was 
nation  appears.  Chesebro  v,  Barne,  163  set  for  three  o'clock  at  a  magistrate's 
Mass.  79;  Morrill  v.  Norton,  116  Mass.  office,  but  a  few  minutes  before  four 
487;  Hooper  v.  Cox,  117  Mass.  i.  the  magistrate  postponed   the  exami- 

1.  Godfrey    v.    Munyan,    120  Mass.  nation  to  half-past  four.     The  creditor 

240;  Morrill  v.  Norton,  116  Mass.  487;  waited   until    forty-one   minutes    past 

Hills  V.  Jones,  122  Mass.  412;  Hooper  four,   when   he  left.     At  a  quarter  of 

V,  Cox,  117  Mass.  I.  five    the     magristrate     returned,     and 

lUgistratsDeelliiiiig  to  Aot.-^  Where,  waited  with  the  debtor  until  half-past 
after  an  adjournment  of  a  poor  debt-  five,  when  the  debtor  was  allowed  to 
or's  examination,  the  magistrate  who  depart.  It  was  held  that  there  was  no 
granted  the  continuance  was  present  at  breach  of  the  recognizance  by  the 
the  adjourned  hearing,  but  declined  to  debtor  having  failed  to  attend  the  ex- 
act, having  ceased  to  be  a  magistrate  amination.  Carleton  t/.  Wakefield,  11 1 
by  reason  of  a  change  of  domicil,  it  was  Mass.  481. 

held  that  another  magistrate  had  no  Soffldent  Appearance  Within  the  Hour, 

authority  to  order  a  continuance,  and  —  If  the  examination  of  a  debtor  on  his 

that  there  was  a  breach  of  the  recog-  application  to  take  the  poor  debtor's 

nizance,   no  magistrate  competent    to  oath  is  adjourned  to  another  day,  and 

act  being  present.     Godfrey   v.  Mun-  he  is  ordered  to  produce  certain  books 

yan,  120  Mass.  240.  of  account  at  the  adjourned  hearing. 

Magistrate Lotei  Jurisdiction.— Where,  and  he  duly  appears  at  the  adjourned 

after  the  adjournment,  the  debtor  and  hearing  within  the  hour,  but  without 

creditor  appeared  at  the  appointed  time  the  books,  and  goes  away  to  get  the 

and  remained  until  the  expiration  of  books  without  any  new  request  or  ex- 

the  hour,  but  the  magistrate  failed  to  press  consent  of  the  creditor  or  magis- 

appear,  there  was  a  breach  of  the  rec-  trate,  and  does  not  return  till  shortly 

ognizance  and  the  magistrate  had  no  after  the  expiration  of  the  hour,  and 

further  jurisdiction  either  to  continue  his  absence  is  not  unreasonably  or  un- 

the   case  or  to  discharge   the  debtor,  necessarily  long  for  that  purpose,  the 

Hills  V.  Jones,  122  Mass.  412.  magistrate  may  retain  jurisdiction   of 

Absence  of  Magistrate  from  Common-  the  case,  pursue  the  examination,  and 

wealth.  —  A  debtor  who    had  entered  administer  to  him  the  oath,  although 

into  a  recognizance  conditioned  to  de-  the  creditor  objects  thereto.     Toll   v, 

liver  himself  up  for  examination  with-  Merriam,  11  Allen  (Mass.)  395. 
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fied  time  and  finds  the  other  party  or  the  magistrate  absent,  he 
is  bound  to  wait  until  the  expiration  of  the  hour  before  taking 
any  steps  that  may  prejudice  the  rights  of  his  opponent.* 

Xeepiiig  Open  After  the  Hour.  —  It  has  been  held  that  the  examining 
magistrate  may,  in  his  discretion,  keep  open  the  hearing  after  the 
expiration  of  the  hour.* 

6.  Adjournment.  —  Provision  is  generally  made  in  the  statutes 
relating  to  poor-debtor  proceedings,  for  the  adjournment  of  the 
proceedings  for  a  reasonable  time  whenever  it  becomes  neces- 
sary.'    The  adjournment  may,  it  seems,  be  made  before  the  expi- 

On  an  A^jonmment  of  the  Xzaminfttion  hour,  which  was  not  known  to  the  cred- 

of  a  poor  debtor  from  one  day  to  an-  itor  or  his  attorney,  was  immateriaL 
other,  one  hour  is  allowed  for  the  ap-        Ai  a  Oeneral  Bnle,  a  party  who  has 

pearance  of  the  magistrate  and  the  par-  given  notice  of  a  hearing  at  a  particu- 

ties.      Hills  v,  Jones,   122  Mass.  41a;  Tar  hour  is  required  to  proceed  with  his 

Phelps  V,  Davis»  6  Allen  (Mass.)  287;  case  within  the  hour,  unless  the  matter 

Sweetser  v,   Eaton,    14  Allen  (Mass.)  is  postponed.      Banks  v,  Johnson,  12 

157.  N.  H.  445. 

1.  Downer  v,  Hollister,  14  N.  H.  122.  3.  Banks  v.  Johnson,  12  N.  H.  445. 

IMsoharge  Void.  —  A  certificate  of  dis-  Power  to  Adjourn. — Where  the  justices 

charge,  granted  by  two  magistrates  to  have  been  duly  selected  by  the  parties 

a  poor  debtor  before  the  expiration  of  and  are  at  the  place  designated  "  with- 

an  hour  from  the  time  appointed  in  the  in  the  time  at  which  the  plaintiff  [cred- 

citation  to  the  creditor,  and  before  the  itor]  was  cited  to  appear,*'  and  one  of 

appearance  of  the  creditor,   who  has  three  debtors  is  also  there,  and  the  at- 

given  no  notice  of  his  intention  to  ap-  torney  of  the  creditor,  the  justices  have 

pear,  but  does  afterwards  appear  with-  jurisdiction,   and  may  adjourn    to   a 

in  the  hour,  is  void.     Hobbs  v,  Fogg,  different  hour  of  the  same  day,  and 

6  Gray  (Mass.)  251.  have  power  at  such    adjournment  to 

A  creditor  was  notified  that  a  hear-  take  the  disclosures  of  and  administer 
ing  upon  a  poor  debtor's  application  to  the  oath  to  all  the  debtors.  Chamber- 
be  admitted  to  take  the  oath  would  be  lain  v.  Sands,  27  Me.  458. 
had  at  a  certain  place  at  three  o'clock  Kaine — A^Jonmment  Vot  to  Exeeed 
p.  M.  The  debtor  appeared  at  the  Three  Bayi. —  When  the  two  justices  of 
time  and  place,  took  the  oath,  and  the  peace  and  of  the  quorum  are  legallpr 
went  away.  In  a  few  minutes  after  he  authorized  to  act  in  taking  the  exami- 
was  gone,  after  three  but  before  four  nation  of  a  debtor  who  has  been  arrested 
o'clock,  the  creditor's  attorney  ap-  on  an  execution  and  has  given  a  bond 
peared  with  his  witnesses  and  re-  under  the  provisions  of  Rev.  Stat.  Me., 
quested  the  magistrates  to  recall  the  c.  148,  they  may  adjourn  from  time  to 
debtor,  that  he  might  examine  him  and  time;  but  if  their  adjournments  *'  ex- 
have  a  hearing  upon  the  application,  ceed  three  days  in  the  whole,  exclusive 
but  they  declined  so  to  do.  It  was  held  of  the  Lord's  day,"  their  power  to  act 
that  the  certificate  of  discharge  issued  ceases,  and  any  oath  administered  by 
by  them  to  the  debtor  was  invalid,  them  to  the  debtor  after  the  expiration 
Downer  v,  Hollister,  14  N.  H.  122.  of  the  three  days  is  inoperative,   and 

Oath  Administered  by  Consent  Before  cannot  furnish  a  defense  to  an  action 

Expiration  of  Honr.  —  The  oath  to  a  poor  on   the   bond.     Fales  v,  Goodhue,  25 

debtor  may  be  administered  before  the  Me.  423. 

expiration  of  the  hour  after  the  lime  Vew  Hampshire — AcQonmment  fi»r|[ore 

set  for  the  examination,  if  the  creditor  Than  Ten  Bays.  —  Justices  of  the  peace 

or  his  agent  has  previously  assented  to  whom  application  is  made  by  a  poor 

thereto.       Lord    v.   Skinner,  9  Allen  debtor  in  execution  to  take  the  oath 

(Mass.)  376.  provided  by  law  may,  by  consent  of 

8.  Lincoln  v.  Cook,   124  Mass.  383,  both  parties,  adjourn  the  hearing  more 

wherein  it  was  also  held  that  the  fact  than  ten  days;  and  the  creditor  who 

that  at  a  previous  hearing  the  magis-  has  consented    to    such   adjournment 

tiate  told  the  debtor  that  he  need  not  cannot  afterwards  object  to  it  as  irreg- 

appear  until  after  the  expiration  of  the  ular.     Leach  v,  Pillsbury,  18  N.  H.  525. 
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ration  of  the  hour  from  the  time  appointed,^  and  to  a  different 
place  from  that  at  which  the  hearing  was  commenced ;  •  and  the 
power  to  adjourn  is  not  dependent  upon  the  payment  of  fees  to 
the  justices.* 

7.  Examination  and  IHflcloinre  —  a.  In  General.  —  The  statutes 
in  the  different  states  contain  provisions  built  on  substantially 
similar  lines,  regulating  the  examination  of  poor  debtors  applying 
to  be  discharged,  and  such  provisions  must  be  followed.* 

One   Jnftice   Cannot   A4]0Qm«  —  Two  After  a  citation  in  poor-debtor  pro- 

justices  of  the  peace  and  of  the  quorum  ceedings  all  the  parties  appeared  at  the 

must  appear  at  the  time  and  place  fixed  appointed  time  and  place,  and  the  jus- 

in  the  notice  from  the   debtor  to  the  tices  were  also  present.     It  was  held 

creditor,  for  the  purpose  of  acting  in  that  an   adjournment  which    secured 

the  matter,  before  any  legal  act  can  be  the  reassembling  of  the  court  and  the 

done.     If,  therefore,  but  one  appears,  reappearance  of  the  parties  and  their 

he  has  no  power  under  the  statute  to  attorneys  at  the  time  specified  for  an 

adjourn  until  a  subsequent  time.    And  adjourned  session  in  the  afternoon  was 

if  the  attorney  of  the  creditor  should  sufiSciently  regular;   and  since  it  ap- 

consent  to  such  adjournment  by  one  peared  that  it  was  done  by  unanimous 

justice,'  not  being  conformable  to  the  consent  of  all  present  no  injustice  or 

statute  provisions,  it  would  still  be  in-  inconvenience  was  occasioned  thereby, 

valid.     Williams  z^.  Burrill,  23  Me.  144;  and  there  was  no  substantial  reason 

Hovey  v,  Hamilton,  24  Me.  451.  for  declaring  it  irregular  or  unauthor- 

Vo   Furtiier  AcQonmnient   Before  Ap-  ized.     Gould  v.  Ford,  91  Me.  146. 

pointed     Bay.  —  After     adjourning     a  Soi&oient  Bvidenee  of  Legal  A4Jonm- 

hearing  upon  a  poor  debtor's  applica-  ment.  —  The    record    of    one    of    the 

tion  to  a  certain  day,  a  magistrate  has  magistrates  before  whom  application 

no  jurisdiction  to  order  a  further  ad-  was  made,  that  the  other  was  neces- 

journment  before  that  day.     Where  a  sarily  absent  at  the  time  originally  as- 

magistrate  did  so,  it  was  held  that  if  signed   for  a  hearing,   and    that    the 

neither   he   nor  any  other  competent  application    was    postponed    for    this 

magistrate   attended   at   the  day   first  cause,   was  held  to  be   sufficient    evi- 

fixed,  there  was,  in  the  absence  of  any  dence  of  a  legal  postponement.     Ches- 

waiver,  a  breach  of  the  debtor's  recog-  ley  v.  Welch,  10  N.  H.  251. 

nizance.  Sanfordz'.Quinn,i47Mass.  69.  1.  May  v,  Foote,  7  Allen  (Mass.)  354. 

After  Befoial  to  Administer  Oath.  —  As  to  the  time  allowed  for  the  appear- 
After  a  magistrate  has  announced  his  ance  of  parties  and  magistrates,   see 
decision   not   to  administer  the    poor  supra^  II.  5.  d.  Time  for  Appearance. 
debtor's  oath  to  one  who  has  been  ar-  S.  Fernald  v,  Noyes,  30  N.  H.  39. 
rested  on  execution  and  examined  be-  3.  Gould  v.  Ford,  91  Me.  146. 
fore  him,  he  has  no  power  to  adjourn  Payment  of  Money  Vot  a  Condition  Pre- 
the  case,  and  the  debtor  has  no  right  eedent.  —  At  the  debtor's   request  his 
of  appeal,   and   is   not  bound  by   his  examination    was    adjourned    to    ten 
recognizance  to  appear  on  an^  future  o'clock  of  a  ceruin  day,  **  with  agree- 
day  to  which  the  case  is  adjourned,  ment  that  the  debtor  should,  in   the 
Russell   V.  Goodrich,  8  Allen  (Mass.)  meanwhile,  pay  three  dollars."    On  the 
150.  day  appointed  the  debtor  appeared  and 

Soi&eient  A^jonmment.  —  At  the  time  was  discharged    without    paying    the 

fixed  for  a  poor  debtor's  examination  three  dollars.     It   was   held    that   the 

the  magistrate  entered  on  his  docket  payment  of  the  three  dollars  was  not  a 

'*  Cont'd  60  days,  to  June  25,"  whereas  condition  of  his  right  to  be  heard  at  the 

a  continuance   for  sixty   days  would  adjourned  hearing,  even  if  the  magis- 

have  been  to  June  26,  which  was  Sun-  trate  had  a  right  to  impose  such  condi- 

day.     Both  parties  being  duly  notified  tions,  and  that  there  was  no  breach  of 

of  the  day  fixed  by  the  magistrate,  the  the   recognizance.    Osgood   v,   Kezar, 

defendant  only  appeared  on  that  day.  13S  Mass.  357. 

It  was  held  that  the  adjournment  to  4.  See  the  statutes,  and  see  Marr  v. 

June  25  was  legal,  and  the  defendant  Clark,  56  Me.  542. 

was  properly  discharged.     Barham  v.  Heed  Hot  Swear  to  Diseloenre  Unleee 

Gomez,  149  Mass.  221.  Reqneited.  —  Where  not  requested  to  do 
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Time  ABdPUuM.  —  The  hearing  must  be  at  the  time  and  place  men- 
tioned in  the  notice,  unless  it  is  delayed  by  a  regular  adjourn- 
ment/ and  must  be  both  commenced  and  concluded  within  the 
period  specified  in  the  bond.* 

A  Befoial  of  the  Debtor  to  Sabmit  to  the  examination  will  constitute 
a  breach  of  his  recognizance.' 

so  by  the  creditor,  the  debtor  need  not  was  concluded  and  the  poor  debtor's 
swe^r  to  his  disclosure  taken  in  writ-  oath  administered,  would  not  save  a 
ing.  Folsom  v,  Cressey,  73  Me.  270.  forfeiture  of  the  bond,  unless  the  delay 
ComB^Bsionert  Keed  Hot  Be  Sworn. —  was  had  at  the  request  of  the  creditor 
The  commissioners  appointed  to  take  or  the  forfeiture  was  waived  by  him. 
the  disclosure  of  a  poor  debtor  arrested  Participation  by  Creditor  Not  WftlTor. 
on  mesne  process  need  not  be  sworn.  —  A  creditor's  participation  in  the  ex- 
Lewis  V.  Foster,  65  Me.  555.  amination  of  the  debtor  after  the  expi- 

1.  Banks  v.  Johnson,  12  N.  H.  445.  ration    of    the  six   months    does    net 
Jnstioes  Mnit  Appoint  Honr.  —  Under  constitute  a  waiver  of  such  forfeiture. 

Pub.  Stat.  N.  H.,  1891,  c.  236,  §  4.  the  Guilford  v,  Delanejr,  57  Me.  589. 

justices  must  appoint  the  hour  as  well  3.  Simpson  v.  Trivett,  120  Mass.  147; 

as  the  day  for  the  hearing  of  the  p0v»r  Damon     v.    Carrol,    163    Mass.     404, 

debtor's  application.     See  Sanborn  v,  wherein  it  was  held  that  where  a  poor 

Piper,  64  N.  H    335.  debtor  has  invoked  the  protection  of 

What  Ii  Seasonable  Hour. —  In  May  z/.  Pub.  Stat.  Mass.,  c.  162,  §  38.  and  has 

Foote,  7  Allen  (Mass.)  354,  it  was  held  agreed  to  submit  to  an  examination,  he 

that  seven  o'clock   in   the  evening  in  cannot,  without  a  breach  of  the  recog- 

January  was  not  an  unreasonable  hour  nizance,  decline  to  submit  to  an  exami* 

to   fix   for  the  examination  of  a  poor  nation  when  he  appears  at  the  time  and 

debtor  who  had  been  arrested  upon  an  place,  and  before  the  court  which  he 

execution  in  Boston.  has   selected,  on  the  ground   that  the 

Change  of  Plaoe  —  Waiver.  —  A  notice,  court  has  refused  his  request  for  a  con- 

which  was  duly  served  on  the  creditor,  tinuance. 

designated  a  certain  room  as  the  place  Hot    Entitled    to  Discharge.  —  If   the 

in   which  the  debtor  would   be  exam-  debtor  discloses  and  shows  that  he  has 

ined,   and    at    the   specified   time   the  filed  his  petition  in  bankruptcy  and  has 

creditor  went  to  the  building  and  found  been   duly  declared   a   bankrupt,  and 

in  a  room  in  the  same  building,  though  thereupon  refuses  to"  submit  himself  " 

not  in  the  same  room  mentioned  in  the  to    further    **  examination,"     and     to 

notice,  the  magistrate,  the  debtor,  his  *'  make  true  disclosure  of  his  business 

attorney,  and  the  officer  who  made  the  affairs  and  property  under  oath,"  and 

arrest.     The   magistrate   administered  the  justices  refuse  to  hear  any  other 

the  oath  and  granted  a  discharge  to  the  legal  and  pertinent  evidence  adduced 

debtor  in  this  room.     It  appeared  that  by   the   creditor,   the   debtor   will   not 

after   the  preliminary  oath   had   been  thereby  entitle  himself  to  a  discharge, 

administered  to  the  debtor,  the  magis-  If  a  discharge  be  granted  in  such  case 

trate  asked  the  creditor  if  he  appeared,  the  proceedings  of  the  justices  will  be 

to  which  he  replied  that  he  had  not  de-  quashed  on  certiorari.     Marr  v,  Clark, 

cided.     Afterwards  the  creditor  said:  56  Me.  542. 

"I    appear  to  disappear,"   and   went  What  Inquiries  Proper.  —  The  justices 

out.     There  was  no  examination  of  the  taking   the   examination   of   a    debtor 

debtor.     It   was    held    that    the    jury  should   not   administer  the  oath   pre- 

might  properly  find  that  the  creditor  scribed  by  the  statute,  if  they  discover 

had  waived  the   right  to  have  the  ex-  by  the  examination  anything  inconsist- 

amination  in  the  room  designated  in  ent   with    the    oath.     Therefore,    any 

the  notice.     Lynde  v.  Richardson,  124  course  of  examination   by  the  creditor 

Mass.  557.  which  would  have  a  tendency  to  cx- 

2.  Morrison  v.  Corliss,  44  Me.  97;  hibit  conduct  of  the  debtor  inconsistent 
Guilford  v.  Delaney,  57  Me.  589,  with  that  oath  would  be  pertinent  and 
wherein  it  was  held  that  a  disclosure  appropriate.  Little  v.  Cochran,  24  Me. 
commenced  on  the  last  day  of  the  six  509. 

months,  and  lasting  until  three  o'clock  In  the  disclosure  of  a  poor  debtor  be- 

of   the   succeeding   morning,   when   it  fore  justices  of  the  peace  and  of  the 
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b.  Disposition  of  Property.  —  In  those  states  where  the 
poor^debtor  acts  obtain,  the  statutes  contain  provisions,  which 
are  in  the  main  similar,  to  the  effect  that  before  the  debtor  can 
be  discharged  any  property  which  he  may  possess  must  be  secured 
to  his  creditors,*  Thus  it  is  usual  for  the  statutes  to  require 
that  any  property  disclosed  shall  be  assigned  for  the  benefit  of 
creditors.^ 

quorum,  no  inquiries  as  to  the  debtor's  T^ailiire  to  Anfwar  Interrogatories  In- 

property  or  his  disposition  of  it,  prior  Talidates  DiMharge.  —  Where  the  cred- 

to  the  contraction  of  the  debt  on  which  itor  proposed    interrogatories    to    the 

he  is  disclosing,  are  pertinent  or  allow-  debtor,  previous  to  his  being  admitted 

able;  and  for  refusing  such  investiga-  to  take  the  oath,  relative  to  property 

tion  certiorari  to  the  justices  will  not  before  owned  by  him,  and  the  disposi- 

lie.     Ledden  v,  Hanson,  39  Me.  355.  tion  of  it,  which  interrogatories  were 

1.  See  the  statutes  of    the    several  overruled  by  the  magistrates,  and  the 

states.  debtor  was  admitted  to  take  the  oath 

Property    Hot    "  Duly    Seonrod."  —  A  without  answering  them,  it  was  held 

debtor,  who  had  given  bond  on  execu-  that  the  discharge  was  invalid  as  not 

tion,  disclosed  notes,  which  were  se-  being  made  in  conformity  with    the 

cured  by  a  mortgage  of  real  esute,  statute.     Bunker  v.   Nutter,  9  N.  H. 

which  he  neither  indorsed  nor  delivered  554. 

to  the  creditor,  but  deposited  with  the  S.  Head  v.  Clarke,  45  N.  H.  287. 

justices  an  assignment  of  them  and  of  1Mb  Annuity.  —  A  poor  debtor  may 

the  mortgage,  which  was  neither  sealed  properly  be  required  to  assign  to  the 

nor  acknowledged.     It  was  held  that  creditor  his  right  to  a  life  annuity,  be- 

the  property  was  not "  duly  secured  "  fore  he  is  admitted  to  take  the  poor 

to  the  creditor,  as  the  statute  requires,  debtor's  oath.     Sheafe  f .  Laighton,  36 

and  the  justices  were  not  authorized  to  N.  H.  240. 

issue    their    certificate    of    discharge.  ArrMt  on  Partnership  Debt.  —  Where 

Leighton  v.  Pearson,  49  Me.  100.  the  creditor  alleges  that  the  debtor  has 

AttadiaUe  Interest  in  Beal  Estate.—  ceruin  property  not  exempt  bylaw,  the 
Where  the  debtor  discloses  an  attach-  magistrates  should  requi.e  him  to  as- 
able  interest  in  real  estate,  the  creditor  sign  his  interest  in  such  property  ac- 
being  present  by  attorney,  the  justices  cording  to  Rev.  Stat.  N.  H.,  c.  200,  §  5 
are  not  required  to  give  the  creditor  a  (Pub.  Stat.  1891,  c.  236,  §  7),  notwith- 
certificate  thereof  as  provided  by  Rev.  standing  the  debtor  was  arrested  on 
Stat.  Me.,  c.  113,  §  37,  unless  requested  execution  against  himself  and  another 
to  do  so  by  the  creditor  or  his  attorney;  as  partners  for  a  partnership  debt,  and 
and  a-  failure  to  do  so  does  not  affect  the  property  which  he  is  alleged  to 
the  validity  of  the  debtor's  discharge,  have  is  his  individual  property.  Head 
Cannon  v.  Seveno,  78  Me.  307.  v,  Clarke,  45  N.  H.  287. 

Payment  of  Money.  —  In  an  action  AMignment  HottoBeQoaMed.  —  Rev. 
upon  a  poor  debtor's  bond,  wherein  it  Stat.  Me.,  c.  148,  g  29,  requires  poor 
appeared  that  the  principal  debtor  dis-  debtors  disclosing  accounts  and  con- 
closed  before  the  justices  that  he  had,  tracts  for  money,  etc.,  to  have  the 
at  the  examination,  in  his  possession  a  same  appraised;  and  if  the  creditor 
five  dollar  bank  bill  and  a  dollar  in  shall  not  then  uke  such  property,  the 
specie,  and  that  before  the  oath  was  debtor  shall  deposit  with  the  justices 
administered  he  paid  over  three  dol-  an  assignment  in  writing  to  the  cred- 
lars  to  his  attorney,  and  three  dollars  itor  of  all  the  property  thus  appraised 
to  the  justices,  as  their  fees,  which  and  set  off.  In  such  assignment  no 
they  exacted  before  allowing  the  oath,  conditions  can  be  inserted  which  are 
it  was  held  that  under  such  circum-  not  required  by  the  statute.  If  the 
stances  the  justices  had  no  authority  debtor  qualifies  the  assignment,  by  re- 
to  administer  the  oath  to  the  debtor,  auiring  indemnity  against  all  costs  be- 
an d  that  their  certificate  of  having  fore  the  creditor  shall  institute  suits 
done  so  furnished  no  defense  to  the  on  demands  thus  assigned,  the  justices 
suit  upon  the  bond.  Butman  v.  Hoi-  have  no  authority  to  make  out  and  de- 
brook,  27  Me.  419.  Compare  Levett  v.  liver  to  the  debtor  a  certificate  that  they 
Jones,  49  Me.  355.  have  administered  to  him  the  oath  pre- 
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A  BohMl  to  AMign  such  property  will  constitute  a  breach  of  the 
debtor's  bond.*  But  it  has  been  held  that  a  mistake  honestly 
made  in  the  quantity  of  one  of  the  items  disclosed  would  not 
defeat  his  discharge.* 

Apprftital  of  Propertj.  —  Under  the  Maine  statute,  where  a  debtor 
in  his  examination  discloses  personal  property  not  exempted  from 
attachment  he  must  cause  such  property  to  be  appraised.*  Fail- 
scribed  in  section  28  of  that  chapter,  Whoro  a  Poor  Belitor*!  Bond  Ii  Good 
and  such  certificate  is  invalid.  Patten  Onlj  at  Oonunon  Law,  demands  disclosed 
V.  Kelley,  38  Me.  215.  under  such  bond  need  not  be  appraised, 

Asiigiunont   fn  Bonoflt  of   Prolarrod  unless  required  by  the  terms  of  the 

Croditon.  —  An    assignment    for    the  bond  itself.    Smith  v:  Brown,  61  Me. 

benefit  of  certain  preferred  creditors,  70. 

made  by    a  debtor  committed    upon  Whon  Ominion  to  Appndso  Imiiiateiial. 

execution  on  the  morning  of  the  day  —  Where    an     execution    debtor    has 

appointed  for  the  hearing  of  his  appli-  mortgaged  a  chose  in  action  for  the  se- 

cation  to  be  discharged  upon  taking  curity  of  one  of  his  creditors,  and  it  is 

the   poor  debtor's  oath,  is  void,  as  a  proved  that  the  chose  in  acdon  is  not 

fraud  upon  the  tenth  section  of  chapter  of  suflficient  value  to  secure  such  cred- 

198  of  the  Revised  Statutes,  which  re-  iior,  the  debtor's  omission  to  cause  it 

quires  that  such  debtor  shall,  as  a  con-  to  be  appraised  before  taking  the  poor 

dition  of  being  admitted  to  the  oath,  debtor's  oath  will  be  considered  of  no 

first  make  an  assignment  for  the  equal  actual  damage  to  the  creditor.     Remick 

benefit  of  all  his  creditors;  and  hence  v.  Brown,  32  Me.  458. 

the  payment  of  a  debt  due  to  the  as-  Bobtor  Hot  Jndgo  ii  Value.  —  If  the 

signor,  if  made  to  the  official  assignee,  debtor,  on  his  examination,  discloses 

though  his  assignment  be  subsequent  that  he  has  a  note  against  another,  and 

in  time,  is  a  good  payment  as  against  adds:    "  It  is,  however,  of  little  or  no 

the  claim  of  the  prior  voluntary   as-  value,  and  I  hereby  offer  to  assign  the 

signee.    Steward  v,  Franklin  Foundry,  same  to  the  creditor,  if  he  deems  it  to 

etc.,  Co.,  5  R.  I.  381.  be  of  any  value,"  the  creditor  is  under 

1.  Hatch  V.  Lawrence,  29   Me.  480;  no  obligations  to  accept  the  note  on 

Nash  :'.  Babb,  40  Me.  126;  Call  v.  Bar-  those  terms.     The  debtor  is  not  made 

ker,  27  Me.  97.  the  judge  of  its  value;  others  are  to  be 

Eqaivaleiit  of  BofnsaL  —  Where  after  selected  or  appointed  to  determine  it 

his  arrest,  the  debtor  by  his  voluntary  according  to  the  provisions  of  the  stat- 

act  disabled  himself  to  make  the  as-  ute.     Call  v.  Barker,  27  Me.  97. 

signment  of  property  required  by  Rev.  Authority  to  Appraiio.  —  The  justices 

Stat.  N.  H.,  c.  200,  g  5  (Pub.  Stat.  1891,  of  the  peace  and  of  the  quorum  ap- 

c.  236,  §  7),  it  was  held  that  this  was  pointed   to  hear  the  disclosure  of   a 

equivalent  to  a  refusal  by  him  to  make  debtor  and  to  administer  to  him  the 

such  an  assignment.     Head  zr.  Clarke,  oath  if  found  entitled   thereto   under 

45  N.  H.  287.  the   provisions  of   Rev.  StoL  Me.,  c. 

8.  Collins  z\  Lambert,  30  Me.  185.  148,  have  no  authority  by  virtue  of  that 

8.  Rev.  Stat.  Me.,  1883,  c.  113,  §  31;  appointment  to  act  as  appraisers  of  the 

Harding  f.  Butler,  21  Me.  191;  Metcalf  property  disclosed.     Where  such  jus- 

V.  Hilton,  26   Me.   200;    Robinson   v,  tices  certified  in  their  record  that  the 

Barker,   28    Me.    310;     Fessenden    v,  debtor  was  **  examined  by  us  as  to  his 

Chesley,  29  Me.  368;  Remick  v.  Brown,  property,  and  we  were  satisfied  that  he 

32  Me.  458;    Bachelder  v.  Sanborn,  34  had  no  property,  not  exempted  from 

Me.  230;    Baldwin  v.  Doe,  36  Me.  494;  attachment,    save    that    he    had    two 

Bray  v.  Kelley,  38  Me.  595;    Patten  v,  small  notes  of  seven  dollars  and  eight 

Kelley,  38  Me.  215;   Jones  v.  Spencer,  dollars,  both  outlawed  and  of  no  value, 

47  Me.  182.  and   that  he   was  clearly  entitled    to 

Unsettled  Aoeonnti.  —  Thus  where  a  have  the  oath  administered  to    him, 

poor  debtor,  in  his  disclosure,  shows  and  we  therefore  admitted  him  to  the 

that  he  holds  unsettled  accounts,  it  is  oath,"  it  was  held  that  the  justices  had 

his  duty  to  cause  his  interest  in  them  no  authority  to  administer  the  oath, 

to  be  appraised.     Bachelder   v.   San-  and  that  the  proceedings  could  not  be 

born,  34  Me.  230.  considered   as  a  performance  of   the 
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ure  to  do  so  will  render  a  discharge  granted  by  the  justices  illegal 
and  void,*  and  will  constitute  a  breach  of  the  bond.* 

c.  Review  of  Proceedings.  —  The  proceedings  of  the  justices 
in  conducting  the  disclosure  of  a  poor  debtor  may  be  reviewed  on 
a  writ  of  certiorari.^ 

WhAtktr  tht  7aeti  Btoted  by  tht  BeMor  Are  True,  and,  if  SO,  whether 
they  are  consistent  with  the  oath  prescribed  by  law  for  him  to 
take,  are  matters  entirely  within  the  jurisdiction  of  the  magistrates 
and  cannot  be  reviewed  on  certiorari.* 

8.  The  Oath.  —  In  most  of  the  states  where  the  poor-debtor  acts 
exist  the  statutes  provide  a  form  of  oath  to  be  administered  to 
the  debtor ;  •  and  in  order  for  the  discharge  to  be  valid  the  oath 
administered  by  the  court  must  be  in  the  prescribed  form,*  and 
must  in  general  conform  to  the  terms  of  the  statute.^    Thus  it 

condition    of   the  bond.    Wingate    v,  for  merely  trivial  or  formal  error,  or 

Leeman,  37  Me.  174.  when  it  is  apparent  Uiat  no  injustice 

Appniiwl  Does  Hot  IMipeaie  with  FuU  will    be  done  by    refusing   the  writ. 

Sisdofim.  —  Stat.    Me.,   1839,   c.    413,  Hopkins  t^.  Fogler,  60  Me.  266. 

g  I,  which  malces  provision  for  the  ap-  Petitloii  Should  Allsge  that  tht  Snon 

praisement  of  the  property  disclosed.  Appear  of  Booord.  —  A    petition   for  a 

not    exempt    from    attachment,     and  writ  of  certiorari  to  require  the  justices 

which   cannot   be  come  at  to  be  at-  of  the  peace  and  of  the  quorum  to  cer- 

tached,  does  not  dispense  with  the  full  tify  up  their  record  in  poor  debtor's 

disclosure  of  the  actual  state  of  the  proceedings  ought  regularly  to  allege 

debtor's  a£fairs  and  of  all  his  estate  re-  that  the  errors  complained  of  appear 

quired  by  Stat.  Me.,  1835,  c.  195:  and  by    the    record    of    the    proceedings, 

where   under  these  statutes  a  partial  Emery  v.  Brann,  67  Me.  39. 

disclosure  was  made  and  the  debtor  Bridenot  Outside  Booord  Hot  Admiaiiblo. 

was  thereupon  discharged  from  arrest  —  On  a  petition  for  certiorari  to  require 

by  the  justices,  the  proceedings  were  justices  of  the  peace  and  of  the  quorum 

quashed  on  certiorari.     Dow  v.  True,  to  send  up  the  records  of  their  proceed- 

19  Me.  46.  ings   in   taking  disclosures  of  a  poor 

1.  Harding  v,   Butler,   21   Me.   191 ;  debtor,  the  petitioner  cannot  introduce 

Metcalf  V,  Hilton,  26  Me.  200.  evidence  outside  the   record  to  show 

8.  Bray  v.  Kelley,  38  Me.  595;  Bald-  error  in  the  record  or  proceedings,  or 

win   V,  Doe,  36  Me.  494;    Remick  v,  fraud,    or    that    injustice    was    done. 

Brown,    32    Me.    458;     Fessenden    v.  Emery  v,  Brann,  67  Me.  39;    Pike  v, 

Chesley,  29  Me.  368;  Jones  v.  Spencer,  Herriman,  39  Me.  52. 

47  Me.  182;    Robinson  v.  Barker,  28  Vemiont  —  HoBodreoibyWrit  of  Error 

Me.  310;    Harding  v.  Butler,  21  Me.  or  Ezoeptioni.  —  If  the  County  Court  ad- 

191.  mits  a  defendant  to  the  benefit  of  such 

Ororpayment    to   Jnstiooo.  —  Thus    if  oath  in  a  case  where  he  is  not  entitled 

the  debtor  has  paid  in  advance  to  the  to  it,  the  party  aggrieved  can  have  no 

examining  justices,   for  their  fees,  a  redress  by  writ  of  error  or  exceptions, 

greater  sum  than  they  were  allowed  by  Beckwith  v,  Houghton,  11  Vt.  602. 

law  to  receive,  the  bond  is  forfeited,  4.  Ledden  v,  Hanson,  39  Me.   355; 

unless  he    causes   his    claim    against  Hayward,  Petitioner,  10  Pick.  (Mass.) 

them    for    reimbursement    to    be  ap-  358. 

praised.     Baldwin  v.  Doe,  36  Me.  494.  6.  Pub.   Stat.    Mass.,    1882.   c.    162, 

8.  Little.  V,    Cochran,   24    Me.   509.  g  39;  Rev.  Stat.  Me.,  1883,  c.  113,  g  30; 

And  see  Pike  v,  Herriman,  39  Me.  52.  Piib.  Stat.  N.   H.,   1891,  c.  236,  §  8; 

See  article  Certiorari,  vol.  4,  p.  i.  Gen.  Laws  R.  L,  1896,  c.  260,  g  5;  Stat. 

Writ  Should  Hot  Iitno  f6r  TriTial  or  Vt.,  1894,  c.  90,  g  1775. 

Tormal  Error.  —  The  granting  of  a  writ  6.  Little  v,  Hasey,  12  Mass.  319. 

of  certiorari  is  a  matter  of  judicial  dis-  7.  Head  v.  Clarke,  45  N.  H.  287. 

cretion,  and  it  should  never  issue  to  By  Whom  Adninlstorod.  —  The  poor 

quash  the  disclosure  of  a  poor  debtor  debtor's  oath  should  be  administered 
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has  been  held  that  the  administering  of  an  oath  found  in  a  former 

act.  instead  of  that  required  by  the  statutes  in  force  at  the  time, 
worked  a  forfeiture  of  the  bond,  such  oath  not  being  legal.* 

Bofual  of  Oftth.  —  The  statutes  regulating  poor-debtor  proceedings 
usually  provide  that  where  the  justices  find  that  the  debtor  is  not 
entitled  to  receive  the  oath  he  shall  be  committed  to  prison.* 

by  two  justices  of  the  peace,  each  of  ministered    within    the  limits  of    the 

the  quorum;  but  if  one  only  be  of  the  prison.     Com.  v.  Alden,  14  Mass.  38S, 

quorum,  the  Act  of  1839,  c*  3^«  gives  SafioieiLt    Showing  of  Proper  Oati^  — 

relief.     Rider  v,    Thompson,   23    Me.  Botorni.  —  A  return  that  the  oath  re- 

244.  quired   by   the  statute   was    taken    is 

Administration   by  Clerk  of  Conrt.  —  sufficient  evidence  that  the  proper  oath 

Under  the  Rhode  Island  statutes   the  was  taken.     Chesley  i^.  Welch,  10  N. 

poor  debtor's  oath  may  be  administered  H.  251. 

by  any  justice  of  the  Supreme  Court,  Jailer*!  Begister  Hot    Soffident  —  In 

or  by  the  justice  of  any  District  Court  Belchertown  v.  Dudley,  6  AlIentMass.> 

in  the  county  where  the  person  is  com-  478,  it  was  held  that  a  jailer's  register 

mitted.     Under  Pub.  Laws  R.  1.,  1886,  of  prisoners  committed  to  jail  for  debt, 

c>  597>  ^  10  (Pub.  Laws  1889,  c.  741,  §  containing  his  entry  of  the  time  and 

10),  providing  that  whenever  a  justice  means  of  their  liberation,  was  not  com^ 

of  a  District  Court  is  absent  from  the  petent  evidence  to  prove  the  taking  of 

district  or  unable  to  s<^rve  his  duties  the  poor  debtor's  oath, 

shall  be  performed  by  the  clerk  of  such  1.  Rider  v,  Thompson,  23  Me.  244; 

court,  it  was  held  that  the  section  did  Wallace  v,  Carlisle,  20  Me.  374.    And 

not  confer  on   the  clerk  authority  to  see  Morse  v.  Rice,  21  Me.  53. 

perform  any  duties  except  those  apper-  S.  See   the  statutes  of    the    several 

taining  to  the  district,  and    that    he  states. 

could  not,  since  such  duty  did  not  ap-  Entitled  to  OiTO  Bail  Bond.  —  A  de- 

penain   to  the  district,  but  might  be  fendant  arrested  on  mesne  process  and 

performed  by  any  justice  of  any  dis-  refused  the  poor  debtor's  oath  is  en- 

trict  in  the  countv   where   the  debtor  titled  to  give  a  bail  bond,  under  Stat, 

was  committed.     Wilcox  v.  Crowell,  16  Mass.,   1857,  c.   141.  §  21  (Pub.  Stat 

R.  I.  707.  1882,  c.  162,  §  27).     Wass  V,  Bartlett, 

Jniticef    Hot   Authorised  —  Diieharge  10  Gray  (Mass.)  490. 

Invalid.  —  If  the  justices  who  adminis-  Eefoeal     Annexed     to     Execntion.— 

tered  the  oath  to  the  debtor  are  not  au-  Under  Pub.  Stat.  Mass.,  c.   162,  |i  44, 

thorized,  in  conformity  with  the  provi-  where  the  magistrate  refuses  to  admin- 

sionsof  the  statute,  to  act  in  the  matter,  ister  the  oath,  the  certificate  of  the  re- 

their  certificate  of  discharge  has  no  va-  fusal  must  be  annexed  to  the  execution 

lidity  whatever.     Hovey  r.  Hamilton,  on  which  the  poor  debtor  was  arrested. 

24  Me.  451.  Ruberg,  Petitioner,  166  Mass.  33. 

Taken  Within  Six  Months  After  Oiying  Befoul  Certiiied  upon  Execution.  —  A 

Bond.  —  The  poor  debtor's  oath  should  poor  debtor  arrested  on  execution,  who 

be  taken  before  the  expiration  of  the  enters  into  a  recognizance  under  Stat. 

six  months  next  after  the  giving  of  the  1857,  c.  141,  §  11,  to  deliver  himself  up^ 

bond,  or  it  will  not  furnish  a  legal  de-  within  ninety  days  for  examination  and 

fense  to  an  action  thereon.     Fales  v.  abide  the  final  order  of  the  magistrate, 

Goodhue,  25  Me.  423;    Longfellow  v.  and  does  attend  before  the  magistrate 

Scammon,  21  Me.  108.     But  see  Moore  and  is  refused  the  oath,  is  not  bound 

V.  Bond,  18  Me.  142.  to  surrender  himself  until  the  magis- 

Administration  of  Oath  on  Fast  Day.  —  trate  certifies  such  refusal   upon  the 

Under  Gen.  Stat.  Mass.,  c.  122,  §  4,  it  execution.     Stone  v.  Russell,  11  Gray 

was  held  that  a  magistrate  had  no  au-  (Mass.)  226. 

thority  to  discharge  a  poor  debtor  on  Surrender  to  Ofloer.  —  The  debtor  is 

Fast  Day.     Estes  v,  Mitchell,  14  Allen  not  bound  to  surrender  himself  to  the 

(Mass.)  156.  officer  until  the  magistrate  has  certified 

Heed   Hot    Be    Administered    Within  a  refusal  to  admit  him  to  the  pour  debt* 

Prison  Limits.  —  The    oath    prescribed  or's  oath.    Jacot  v,   Wyatt,   10  Gray 

for  poor  prisoners  in  the  Massachusetts  (Mass.)  236. 

statute  of  1787,  c.  29,  need  not  bead-  Beftual  ConolusiTO. —  The  magistrate'^ 
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The  Departurt  of  tht  IMtor  Without  leave  aftOf  the  refusal  of  the 
magistrate  to  administer  the  oath  and  before  the  magistrate  ha^ 
finished  writing  the  certificate  of  such  refusal  is  a  breach  of  the 
recognizance.* 

9.  Beoord  —  Certifloate  of  Discharge  —  a.  In  General.  —  While 
the  keeping  of  full  and  formal  records  of  poor-debtor  proceed- 
ings  is  not  usually  required,*  still  it  is  not  improper  to  keep 
them ;  *  and  where  such  record  is  kept  it  cannot  be  contradicted 
by  the  oral  testimony  of  the  magistrate.** 

b.  Certificate  of  Discharge.  —  The  statutes  relating  to 

poor-debtor  proceedings  usually  prescribe  a  form  for  the  certifi- 
cate of  discharge  which  the  justices  are  required  to  make  after 
administering  the  oath,*  and  in  order  to  defeat  an  action  on  the 
bond  such  certificate  must  be  in  substantial  compliance  with  the 
statute.*    But  it  is  not  construed  with  much  strictness,  and  slight 

refusal  of  an  application  for  the  poor  justices  to  keep  any  further  record,  nor 

debtor's  oath  upon  the  ground  that  the  by  the  omission  to  state  that  the  justices 

debtor  has  property  is  conclusive;  and  were    disinterested    and    not    related 

an  appeal  taken  from  the  decision  of  either  to  the  creditor  or  the  debtor, 

the  magistrate,  finding  him  guilty  upon  Sui&oient  Beoord.  —  The  record  of  the 

charges  of  fraud  filed  at  the  same  time,  justices    hearing  a  poor  debtor's  dis- 

does  not  exempt  him  from  arrest  on  closure  was  held  sufficient,  though  not 

the  execution.     Fletcher  v,  Bartlett,  lo  showing  chat  they  were  disinterested. 

Gray  (Mass.)  491.  or  why  the  creditor  did  not  select  one 

1.  Fuller  V,  Meehan,  118  Mass.  135;  of  them,  nor  where  they  met,  nor  that 

Knight  t'.  Sampson,  99  Mass.  36:  Loth-  any  disclosure   was  had.       Smith   v, 

rop  V.  Bailey,  14.  Allen  (Mass.)  514.  Brown.  61  Me.  70. 

laUiire  of  Officer  to  Arrest  Debtor. —  Maj  Bo  ProTod  by  Parol.  —  In  Con^ 
Upon  a  refusal  of  the  court  to  adminis-  necticutxh^  proceedings  of  jail  commis- 
ter  the  oath,  the  officer  is  empowered  sioners  in  administering  the  poor  debt- 
to  take  the  debtor  into  custody;  and  if  or's  oath  maybe  proved  by  parol,  they 
upon  having  opportunity  to  do  so  the  not  being  a  court  of  record.  Richard- 
officer  does  not  arrest  the  debtor,  and  son  v,  Hitchcock,  28  Vt.  757. 
the  debtor,  after  waiting  for  some  Proceedings  Shown  by  Minntes  and 
time,  departs,  it  is  no  breach  of  the  Papers. —  In  Maim  the  proceedings 
recognizance.  Bessom  z/.  McLaughlin,  maybe  shown  by  the  minutes  of  the 
166  Mass.  296.  magistrate  and  the  original  papers,  or 

Where  Heither  Officer  Hor  Bzeoution  certified  copies;  and  the  original  papers 

Present.  —  Where,  on  the  examination  are    admissible      whenever     certified 

of  a  poor  debtor,  the   magistrate   an-  copies  are.     Folsom  v.  Cressey,  73  Me. 

nounced  orally  his  decision  not  to  ad-  270. 

minister  the  oath,  and  made  out  his  8.  May  v.  Hammond,  146  Mass.  439. 

certificate  accordingly,  but  neither  the  What    Beoord    Should     Inolnde.  —  A 

officer  nor  the  execution  being  present,  magistrate's  record  of  the  proceedings 

the  debtor  departed,  it  was  held  that  on  an  application  for  the  poor  debtor's 

there  was  no  breach  of  the  recogniz-  oath  properly  includes  the  notice  to  the 

ance.     Goodall  v.  Myrick,   11 1   Mass.  creditor  and  the  officer's  return  there- 

484.  on.     Henshaw  v.  Savil.  114  Mass.  74. 

S.  Folsom   V.   Cressey,   73  Me.  270;  4.  May  v,  Hammond,  146  Mass.  439. 

May  V.  Hammond.  146  Nlass.  439.  And  see  i^f^***  H    9*  d-  Conclusivettfss , 

In    Butler    v.     Fairbanks,    4    Gray  6.  Rev.  Stat.  Me.,  18S3,  c.  113,  §  33; 

(Mass.)  531,  it  was  held  that  a  certifi-  Pub.   Stat.    Mass.,  1882,  c.  162,  S  40; 

cate  made  by  two  justices  of  the  peace  Pub.  Stat.  N.   H.,  1891,  c.  236,  §  10; 

and  of  the  quorum,  in  the  form  pre-  Gen.  Laws  R.  I.,  1896,  c. 260,  §6;  Stat, 

scribed  by  the  statute  for  the  adminis-  Vt.,  1894.  c.  90,  §  1777. 

tration  of  the  oath  to  a  poor  debtor,  was  6.  Brror  as  to  Amonnt  and  Date  of  Jndg- 

not  invalidated  by  the  failure  of  the  ment.  —  The  certificate  of  two  justices* 
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variances  or  informalities  therein  will  not  ordinarily  invalidate  the 
discharge.* 

Bvpluafo.  —  If  facts  or  matters  other  than  those  required  by  the 

statute  are  incorporated  in  the  certificate,  such  foreign  matter 
will  be  treated  as  surplusage.' 

DoliTorj  of  Cortlfioato  to  Jailor.  —  Under  some  statutes,   when   a 

prisoner  is  admitted  to  take  the  oath  prescribed  for  poor  debtors, 
a  certificate  of  the  discharge  must  be  delivered  to  the  keeper  of 
the  jail  before  the  debtor  can  legally  go  at  large.*     But  it  seems 

of  the  peace  and  of  the  quorum  of  the  administered,    and    annexed    a    copy 

administration  of    the    poor   debtor's  thereof,  showing  that  the  proper  oath 

oath,  which  certificate  incorrectly  states  was  in  fact  administered,  it  was  held 

the  amount  of  the  jud^ent  and  the  to  be  suflficient.     Moore  v.   Bond,    i8 

date  of  its  rendition,  will  not  support  Me.  142. 

a  plea  of  performance  of  the  condition  Irro^olarity  at  to  Bohtor's  Vamo  and 

of  the  bond  in  a  suit  thereon.     Perry  v,  OoonpatloiL  —  A  certificate  of  discharge 

Plunkett,  74  Me.  328.  of  a  poor  debtor  is  not  rendered  invalid 

Failnro  to  Show  that  Juitiooo  Wore  Dis-  bv  the  fact  that  only  the  initial  letter  of 

intoroitod. —  If  it  does  not  affirmatively  his  Christian  name  is  given  and  aU 

appear  from  the  justices'  certificate  of  statements  of  his  occupation  are  omit- 

discharge  of  a  poor  debtor,  or  from  the  ted  in  his  representation  to  the  jailer, 

proofs  in  the    case,   that  the  justices  in  the  application  of  the  jailer  to  the 

were  '*  disinterested,"    the  certificate  justice,  in  the  notice  by  the  justice  to 

will  not  defeat  an  action  on  the  bond,  the  creditor,  and  in  the  certificate  of 

Scamman  v.  Huff,  51  Me.  194,  Davis,  discharge,    if    the    notice     accurately 

J.,  dissenting,  states  the  date  of  the  execution  and  the 

Setting  Forth  Ezeoution  for  BifEnrent  court  which  issued  it.  Davis  v,  Pat- 
Sum.  —  A  certificate  of  jail  commission-  nam,  5  Gray  (Mass.)  321. 
ers,  setting  forth  an  execution  for  a  Sd&oient  Statomont  of  EzaminatioiL  — 
sum  different  from  that  on  which  the  That  there  was  an  examination  is  im- 
debtor  is  committed,  will  not  authorize  plied  from  the  language  of  a  certificate 
his  discharge,  although  the  proper  oath  which  says  that  '*  in  our  opinion  he 
may  have  been  administered  to  him.  [the  debtor]  is  clearly  entitled  to  have 
Holbrook  v.  Pearce.  15  Vt.  6t6.  the  oath  prescribed  in  the  28th  section 

1.  Though  tho  Oortifioate  Bo  Hot  Made  of  said  chapter  administered  by  us,  and 

at  tho  Proper  Timo,  or   Bo    InformaUj  that  we  have,  after  due  caution  to  him, 

MadOi  it  does  not  prevent  the  debtor  administered  said  oath.'*     Burnham  v. 

from  claiming  the    advantage  of  the  Howe,  23  Me.  489. 

provisions  of  the  act.     Hill  v,  Knowl-  S.  Winsor  v.  Clark,  39  Me.  428.     And 

ton,  19  Me.  449.                                         .  see  Clement  v.  Wyman.  31  Me.  50. 

Stathig  Bate    of  Judgment.  —  Where  8.  Haight  v.  Richards,  3  Vt.  77. 

the  bond  and  citation  state  that  the  Soffident  Ezenso  for  Bobtor*s  Bopartiag. 

judgment  was  rendered  at  the  January  —  In  the  case  of  a  poor  debtor,  confined 

term  of  the  court,  it  is  not  a  variance  if  on  execution  to  the  jail  limits,  when 

the  discharge  describes  it  as  rendered  admitted  to  the  benefits  of  the  oath 

on  January  23,  since  both  are  correct,  prescribed  for  such  debtors,  if  the  jail 

Gray  v,  Douglass,  81  Me.  427.  commissioners,  in  the  certificates  deliv- 

Omiision  to  Oivo  Bate  of  Ezoontion.  —  ered  to  the  sheriff  and  to  the  debtor. 

Where  it  appears  by  the  certificate  of  state  that  the  creditor  was  notified  and 

the  justices  to  what  debt  the  proceed-  that  the  debtor  was  admitted  to  the 

ings  related,  their  omission  to  insert  oath,  this  will  afford  a  sufficient  excuse 

the  date  of  the  execution  on  which  the  for  the  debtor's  departing  the  liberties, 

arrest  was  made   will  not  render  the  In  such  case,  if  the  jail  commissioners 

proceedings  void.     Burnham  v,  Howe,  certify  in  one  certificate  that  the  cred- 

23  Me.  489.  itors  did  attend,  and  in  the  other  that 

Boforonoe  to  Wrong  Aot.  —  Where  the  they  did  not,  this  will  not  render  the 

magistrates  in  their  certificate  referred  discharge  irregular.     Carter  v.  Miller, 

to  the  wrong  act  as  containing  the  oath  12  Vt.  513. 
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that  in  some  jurisdictions  this  is  not  essential.^ 

c.  Amendment.  —  The  court  before  which  a  poor  debtor's 
examination  was  held  may  amend  its  record  upon  an  application 
seasonably  made  so  as  to  conform  to  the  truth.*  And  this  may 
be  done  even  after  the  commencement  of  a  suit  upon  the  bond.* 

d.  Conclusiveness.  —  It  is  held  in  most  jurisdictions  that  a 
certificate  of  discharge  given  in  poor-debtor  proceedings  is  not 
conclusive  evidence  of  due  service  of  notice  upon  the  creditor.* 
But  as  to  other  matters  it  seems  that  the  certificate  is  usually 
conclusive.* 

1.  In  Xaiae  it  has  been  held   that  Tiling  Vtw  and  Oorreetad  Oertifioato.  — 

where  the  condition  of  the  bond  does  The  court  wherein  an  action  on  a  poor 

not  expressly  require  that  the  certificate  debtor's  recognizance  is  pending  may 

be  filed  with  the  keeper  of  the  prison,  permit  the  magistrate  by  whom  it  was 

the  bond  is  not  forfeited  by  the  omis-  taken  to  file  a  new  and  corrected  certifi- 

sion  to  file  it.     Granite  Bank  v.  Treat,  cate  thereof  in  place  of  the  certificate 

i8  Me.  340.  previously  returned  by  him.  and  may 

Jailer  May  Act  upon  Any  Satisfactory  allow  the  amendment  of  the  declara- 

In formation.  —  The    certificate  of  the  tion  to  correspond  with  the  new  certifi- 

oath  is  intended  merely  as  a  notice  to  cate.     Morrill  v,  Norton,  116  Mass.  487. 

the  prison   keeper  of   what  has   been  4.  Parker  v,  Staniels,  38  N.  H.  351; 

done,  that  he  may  set  the  debtor  at  lib-  Woods  v,  Blodgett,  15  N.  H.  569;  Banks 

erty  if  in  his  custody;  but  he  may  do  v.  Johnson,  12  N.  H.  445;  Flanders  v. 

this   upon  any  other  satisfactory   in-  Thompson,   2  N.    H.  421;    Slasson   v, 

formation  of  the  fact,  taking  upon  him-  Brown,  20  Pick.  (Mass.)  436;  Putnam 

self  the  peril  of  proving  it.     Kendrick  v,  Longley,  11  Pick.  (Mass.)  489;  Baker 

V.  Gregory,  q  Me.  22.  v,  Mofifat,  yCush.  (Mass.)259;  Young z;. 

In  Massaohnsetti  it  has  been  held  that  Capen,  7  Met.  (Mass.)  287;  Brown  v, 

where  a  poor  debtor   who  has  given  Foster,  6  R.  I.  564. 

bond   for  the  prison  limits  has   been  Maine.  —  By  Rev.  Stat.  Me.,  1883,  c* 

*duly  discharged  by  two  justices  within  113,  g  69,  it  is  provided  that  in  an  action 

the  ninety  days,  the  certificate  is  the  on  a  poor  debtor's  bond  the  magistrates* 

only  authority  necessary  to  his  going  certificate  that  there  was  legal  service 

at  large,  and  it  is  not  necessary  that  he  of  the  citation  upon  the  creditor  may 

should   be  discharged  by    the  jailer,  be  contradicted   by  outside  evidence. 

Green  v,  Wilbur,  10  Cush.  (Mass.)  439.  Baldwin  v,  Merrill,  44  Me.  55;  Cannon 

8.  Scamman  v.   Hufif,   51   Me.    194;  v,  Seveno,  78  Me.  307.     See  also  Bliss 

Kimball  v.  Irish,  26  Me.  444;  Ayer  v,  v.  Day,  68  Me.  201.     But  prior  to  the 

Woodman,  24  Me.    196;    Burnham   v,  passage  of  that  statute   it   was  held 

Howe,  23  Me.  489;  Lincoln  t^.  Cook,  124  that  such  certificate   was  conclusive. 

Mass.  383;  Tufts  V.  Hancox,  171  Mass.  Waterhouse   v.   Cousins,  40  Me.  333; 

148;  Ward  z'.  Clapp,  4  Met.  (Mass.)  455.  Pike  v.  Herriman,  39  Me.  52;  Lowe  v. 

In  Merrill  7/.  Kaulback,  158  Mass.  328,  Dore.  32  Me.  27;  Clement  v.  Wyman, 
it  was  held  that  the  court  could  correct  31  Me.  50;  Carey  v.  Osgood,  18  Me. 
its  record  on  motion  of  the  debtor  so  as  152;  Hanson  v.  Dyer,  17  Me.  96; 
to  conform  to  the  facts  after  suit  on  the  Churchill  v.  Hatch,  17  Me.  411;  Buck- 
debtor's  recognizance  and  more  than  a  ley  v.  Page,  i  Cliff.  (U.  S.)  474. 
year  after  the  proceedings  were  had  for  In  Vermont,  when  the  commissioners 
his  examination.  of  jail  delivery  certify  that  the  creditor 

Manner  of  Beleotion  of  Justices.  —  The  is  duly  notified,  their  certificate  is  con- 
justices  may  amend  their  certificate  by  elusive.  Allen  v.  Hall,  8  Vt.  36;  Ray- 
adding,  in  accordance  with  the  truth,  mond  v.  Southerland,  3  Vt.  494.  ' 
a  fuller  statement  of  the  mode  in  6.  Gray  v.  Douglass,  81  Me.  427; 
which  their  own  selection  was  made.  Cannon  v.  Seveno,  78  Me.  307;  Emery 
Burnham  v.  Howe,  23  Me.  489:  Ayer  v,  Brann,  67  Me.  39;  Burnham  v. 
V,  Woodman,  24  Me.  196;  Kimball  v,  Howe,  23  Me.  489;  Lincoln  v.  Cook. 
Irish,  26  Me.  444.  •  124  Mass.  383;  Sewall  v,  Sullivan,  zoo 

8.  Burnham   t/.    Howe,  23  Me.  489;  Mass.  355.    Compare  Folsomv^Cress^y, 

Ward  t.  Clapp,  4  Met.  (Mass.)  455.  73  Me.  270;  Dunham  v.  Felt,  65  Me. 
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10.  Charges  of  Fraud  —  a.  In  General.  —  In  the  states  where 
the  poor-debtor  proceedings  obtain,  the  statutes  usually  contain 
provisions  allowing  the  creditor  to  contest  the  debtor's  right  to 
be  discharged  on  the  ground  that  the  latter  has  been  guilty  of 
fraud  in  contracting  the  indebtedness,  or  has  fraudulently  con- 
cealed his  property,  or  has  disposed  of  it  with  a  view  to  defraud- 
ing o**  delaying  his  creditors.* 

When  Filed.  —  Under  the  Massachusetts  statute  charges  of  fraud 
may  be  filed  when  the  debtor  applies  to  take  the  oath  •  or  at  any 
time  before  the  magistrate  announces  his  decision.' 

218;  Bachelder  v,  Sanborn,  34  Me.  230;  on  to  support  the  charges,  the  latest  of 

Hathaway  t/.  Stone.  33  Me.  500;  Parker,  which  was  done  three  months  before 

V,  Staniels,  38  N.  H.  251.  the  petition  for  additional  alimony  was 

1.  Maine. —  Rev.  Stat  Me.,  c.  148,  filed,  were  not  done  "  since  the  cause 
§47,  provides  that  whenever  a  debtor  of  action  accrued,"  within  the  mean- 
shall  wilfully  make  a  false  disclosure  ing  of  the  statute.  Foster  v.  Foster, 
or  withhold  or  suppress  the  truth,  the  130  Mass.  189. 

creditor  may  commence  a  special  ac-        Jt^^y  Justified   in     Finding     Debtor 

tion  of  the  case  against  him,  particu-  Guilty.  —  Where    a    charge    of    fraud 

larly    alleging    the    false    oath     and  alleged  that  the  debtor,  after  the  debt 

fraudulent  concealment  of  such  debt-  was  contracted,  fraudulently  conveyed 

or's  estate  or  property,  and  on  oath,  a  watch  with  the  design  to  secure  it  to 

before  some  justice  of  the  peace,  may  himself  and  to  defraud  his  creditors, 

declare  his   belief  of  the  truth  of  the  the  debtor  testified  at  the  trial  that  he 

allegations  in  the  writ  and  declaration;  sold  the  watch  before  the  present  cause 

and  the  justice  administering  the  oath  of  action  accrued.     On  his  examination 

shall  certify   the  same    on    the   writ,  before  the  magistrate  he  had  testified 

The  debtor  shall  thereupon  be  held  to  to  having  sold  it  after  the  cause  of  ac- 

bail.     Dyer  v.  Burnham,  41  Me.  89.  tion   accrued.      It   was   held   that  the 

Oath  Necessary. — In  an  action  against  jury  was  justified  in  finding  the  debtor 

a  poor  debtor  for  a  false  disclosure,  the  guilty  of  fraudulently  transferring  the 

oath  of  the  creditor  that  he  believes  the  watch.    Taylor  v.  Jacobs.    138  Mass. 

truth  of  the  allegations  in  the  writ  and  148. 

declaration,  and  the  justice's  certificate        Immaterial  EzMption  to  SyideiiM. — 

thereof,  are  necessary  to  make  the  alle-  Where,  at  the  trial  of  charges  of  fraud, 

gations    in    the   writ  and   declaration  an  exception  was  taken  to  the  admis- 

eff ectual   under  the  statute.     Dyer  v,  sion  of  evidence  which  related  solely  to 

Burnham,  41  Me.  89.  a  charge  of  which  the  debtor  was  found 

Charges  Illed  by  Wife  Againet  Hni-  not  guilty,  it  was  held  that  such  excep- 

band. —  Where  a  husband  who  has  been  tion   was  immaterial.      Lamagdelaioe 

arrested  on  an  execution  issued  upon  v.  Tremblay,  162  Mass.  339. 
a  decree  for  alimony  applies  to  take        Where  a  Magistrate  Adjudges  a  Creditor 

the    poor    debtor's    oath,   charges    of  in  Befitidt  through  his  failure  to  appear 

fraud  may  be  filed  against  him  by  his  at  the  time  set  for  the  hearing,  he  has 

wife.     Foster  v.  Foster,  130  Mass.  189.  no  further  jurisdiction  except  to  dis- 

Frooeedingt  in  Hame  of  Judgment  Cred-  charge  the  debtor,  and  cannot  proceed 

itor.  —  An  action  under  the  statute  em-  to  administer  the  oath  and  to  render  a 

bodied  in  Rev.  Stat.  Me.,  1883,  c.  113,  judgment  upon  charges  of  fraud  filed 

§  67,  for  a  false  disclosure  by  a  poor  against  the  debtor.     Longley  v.  Cleav- 

debtor,  should  be  brought  in  the  name  land,  133  Mass.  256. 
of    the  judgment  creditor.      Dyer  v.        8.  Horton  v.  Weiner,  124  Mass.  92. 
Burnham,  48  Me.  298.  8.  The  examination  of  a  poor  debtor 

Acts  Most  Be  "Since  the  Canee  of  Ae-  is  "  pending  *'  within  the  meaning  of 

tion  Aocmed."  —  Where  a  husband  was  Pub.  Stat.  Mass.,  c.  162,  §  49,  so  as  to 

arrested  on  an  execution  issued  upon  a  allow  of  the  filing  of  charges  of  fraud, 

decree  for  additional  alimony,  and  upon  until  the  magistrate  has  announced  his 

applying  to  take  the  poor  debtor's  oath  decision,  notwithstanding  the  hearing 

charges  of  fraud  were  filed  against  him  of  evidence  and  arguments  has  closed, 

by  his  wife,  it  was  held  that  arts  relied  and  the  cause  has  been  continued  to 
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In  Vatnrt  of  CItII  Proeoeding.  —  Such  charges  are  in  the  nature  of 
civil  proceedings,^  and  need  not  be  proved  beyond  a  reasonable 
doubt.* 

A  Judgment  in  7aTor  of  the  Debtor  on  charges  of  fraud  entitles  him 
to  be  discharged  from  imprisonment,  or,  if  he  is  at  large  on  bail 
when  the  oath  is  taken,  his  bail  are  thereby  discharged*' 

Judgment  Againet  Debtor.  —  In  some  jurisdictions  if  the  debtor  is 
found  guilty  upon  charges  of  fraud  he  may  be  sentenced  to  a 
term  of  imprisonment.* 

A  Ditoharge  in  intolToney  operates  to  discharge  the  debtor  from  the 
proceedings  on  the  charges  of  fraud,  and  he  cannot  thereafter  be 
imprisoned  if  convicted  on  such  charges, • 

allow  the  magistrate  to   consider  the  upon  finding  that   charge    sustained, 

questions    of    law  and   fact  involved  might  refuse  the  oath  and  commit  the 

therein.      Andrews    v,    Cassidy,    142  debtor    to    jail.      Macaig's  Case,    137 

Mass.  96.  Mass.  467. 

1.  Anderson  v.  Edwards,  123  Mass.  Oath  Oaanot Be  Administered.  —  Under 

273;  Noyes  v.  Manning,  162  Mass.  14;  Pub.  Stat.  Mass.,  c.    162,   g§  39,   52, 

Smith  V,  Dickinson,  140  Mass.  171.  there  is  no  authority  in  the  judge  of  a 

8.  Anderson  v,  Edwards,  123  Mass.  municipal  court  to  administer  the  poor 

273.  debtor's  oath  at  the  same  time  that  he 

The  Bebtor  and  His  Wife  May  Be  CaUed  finds  the  debtor  guilty  upon  a  charge 

ai  Witnesses  by  the  creditor.     Anderson  of    fraud.       Noyes    v.    Manning,   159 

V.  Edwards.  123  Mass.  273.  Mass.  446. 

Must  Be  Proved  at  Alleged.  —  Where  a  Chuges  Strieken  firom  Beoord. —  Where, 

person  arrested  on  mesne  process  ap*  on  the  trial  of  charges  of  fraud  in  the 

plies  to  take   the  poor  debtor's  oatn,  Superior  Court,  the  jury  found  a  ver- 

and  the  creditor  files  a  charge  that  he  diet  of  guilty  on  several  of  the  charges, 

contracted   the  debt  due  the  creditor  and  on  the  defendant's  motion  for  a 

with  an  intention  not  to   pay   it,   the  new  trial  the  verdict  was  set  aside  as 

creditor  must  prove  that  the  debt  was  to  .some  of  the  charges,  and  on   the 

contracted    as     alleged.       Horton    v,  plaintiff's  motion   these  charges  were 

Weiner,  124  Mass.  92.  ordered  to  be  stricken  from  the  record, 

8.  IngersoU     v.     Strong,      9     Met.  it  was  held  that  the  granting  of  such 

(Mass.)  447.  order  was  within  the  discretion  of  the 

notwithstanding  Creditor's  AppeaL  —  court,  and  that  the  defendant  had  no 

A  judgment  rendered  bv  the  examining  ground  of  exception.    Chapin  v,  Haley, 

magistrates  in  favor  of  a  debtor  seek-  133  Mass.  127. 

Ing  to  take  the  poor  debtor's  oath,  and  Motion  in  Arrest.  —  The  provision  of 
against  whom  charges  of  fraud  have  Stat.  Mass.,  1851,  c.  233,  §  32  (re- 
been  filed,  discharges  his  bail,  notwith-  enacted  in  Stat.  1852,  c.  312,  ^22),  that 
standing  that,  on  appeal  by  the  cred-  "  no  motion  in  arrest  of  judgment,  for 
itor,  judgment  be  rendered  that  the  any  cause  existing  before  verdict,  shall 
debtor  have  no  benefit  from  the  pro-  be  allowed  in  any  case  where  a  verdict 
ceedings.  Collamore  v.  Fernald,  3  has  been  rendered,  unless  the  same 
Gray  (Mass.)  318.  See  also  IngersoU  affects  the  jurisdiction  of  the  court," 
V.  Strong,  9  Met.  (Mass.)  447.  does  not  apply   to  charges  of  fraud 

4.  Noyes  v.  Manning,  162  Mass.  14.  made  by  a  creditor  against  his  debtor. 

Arrest  on  One  Charge,  Conviction  on  An-  on  his  application  to  be  admitted   to 

other.  —  Where  a  creditor  made  affidavit  take  the   poor  debtor's  oath,   and  on 

to  the  first  and  fifth  charges  specified  which  he  is  found  guilty  by  the  jury, 

in  Pub.  Stat.  Mass.,  c.  162,  g  17,  and  Chamberlain  v.  Hoogs,  i  Gray  (Nlass.; 

the  magistrate  authorized  the  debtor's  172.     But  see  Lamagdelaine  v.  Trem- 

arrest  on  the  fifth  charge,  and  the  debtor  blay,  162  Mass.  339. 

after    his  arrest  applied   to  take   the  6.  Everett  v,  Henderson,  150  Mass. 

oath,  and  at  the  examination  the  cred-  411;    Smith  v,  Dickinson,   140    Mass. 

itor  examined  him  as  to  the  first  charge  171,  practically  overruling  Stockwell  v, 

only,  it  was  held  that  the  magistrate,  Silloway,    105   Mass.    517.       But  see 

788  Volume  XVI. 


Prooeadingi  nndtt                  POOR  PERSONS.  Poor-debtor  Aots. 

b.  Form  and  Sufficiency.  —  Charges  of  fraud  are  sufficient 
if  stated  with  such  fulness,  clearness,  and  precision  as  to  inform 

the  debtor  of  the  nature  and  particulars  of  the  transaction 
intended  to  be  proved  against  him,  without  being  in  the  form 
appropriate  to  an  indictment  or  a  criminal  complaint.* 

The  Fraudmleiit  Aett  Are  BoAoiently  Alleged  m  Theti  by  an  averment 
under  the  oath  of  the  creditor  that  he  "believes,  and  has  good 

MoHwC  V,  Daytoiif  135  Mass.  47,  wherein  not  intend  to  pay  the  same,"  or  that 

it  was  held  that  the  fact  that  the  cred-  '*  he  contracted  said  debt,  having  no 

itor  has  proved  his  claim  against  the  intention  to  pay  the  same,  and  having 

debtor  in  bankruptcy  pending  the  hear-  no  expectation  that  it  would  be  paid,** 

ing  before  the  magistrate,  and  before  is  not  substantially  a  charge,   within 

the  filing  of  charges  of  fraud,  will  not  Rev.  Stat.,  c.  98,  §  31,  that  the  debtor 

bar  the  creditor  from  prosecuting  such  '*  contracted  the  debt  with  an  intention 

charges  of  fraud.  not  to  pay  the  same;"  and  is  bad,  even 

1.  Stockweil  v,  Silloway,  100  Mass.  after  verdict.     Chamberlain  v,  Hoogs, 

287.  I  Gray  (Mass.)  172. 

Soi&cient  Charge.  —  Where,  on  an  ap-  Charges  Constmed  Together.  —  Charges 

plication  by  a  judgment  debtor  to  take  of  fraud   were   filed    against    a    poor 

the  poor  debtor's    oath,   the  creditor  debtor,  the  first  of  them  alleging  that 

filed   a  charge  of  fraud    as    follows:  since  the  debt  was  contracted  or  the 

'*  And  now  comes  the  creditor  in  the  cause  of  action  accrued  the  debtor  had 

above  entitled  action  and  says  that  the  fraudulently  conveyed,  concealed,  or 

action  (upon  which  execution  in  said  otherwise  disposed  of  certain  parts  of 

case  was  issued,  and  the  said  debtor  his    property.        The    fourth     charge 

arrested)  *  was  jfounded  on  contract,  alleged  the  making  of  a  conveyance  by 

that  the  debtor  contracted  the  debt  with  the  debtor  with  a  design  to  secure  the 

an  intention  not  to  pay  the  same,'"  property  to  his  own  use  and  to  defraud 

the  charges  being  signed  and  sworn  to  his  creditors,  but  did  not  allege  that  the 

as  reauired  by  the  statutes,  it  was  held  property  belonged  to  the  debtor.     It 

that  the  debtor  was  furnished  with  all  was  held  that  the  fourth  charge  should 

the  requisite  information  by  the  action  be  construed   in   connection  with  the 

to  which  the  poor  debtor's  proceedings  first,  being  in  the  nature  of  a  specifica- 

related  and  to  which   the  charge   re-  tion  under  it.     Clatur  v,  Donegan,  126 

ferred.     Noyes  v.  Manning,  162  Mass.  Mass.  28. 

14.  Charges  May  Be  Signed  and  Sworn  to  by 

Sni&oient   Allegation  of  Gaming.  —  A  One  Partner.  —  Charges  of  fraud  alleged 

charge  of  fraud  which  alleges  that  the  against  a  debtor  upon  his  application 

debtor  *'  hazarded  and   paid   the  sum  to  take  the  poor  debtor's  oath  may  be 

of  [naming  it]  in  a  certain  unlawful  signed  and  sworn  to  by  one  of  several 

game   played  with  cards,   and  called  partners  in  behalf  of  his  firm.     Brown 

draw   poker  or  blufif,"   and   that   the  v.  Tobias,  i  Allen  (Mass.)  385. 

debtor  '*  did  hazard  and  pay  the  said  One  of  Several  Charges  WeU  Pleaded.  — 

sum     [naming    it]    in    said    gaming  Where  one  of  several  charges  of  fraud 

with  cards  as  aforesaid,  which  is  pro-  filed  by  a  judgment  creditor  under  Pub. 

hibited  by  the  laws  of  this  common-  Stat.  Mass.,  c.  162,  §  17,  is  well  pleaded, 

wealth,"  sufficiently  alleges  the  hazard-  a  motion  to  dismiss  the  action  because 

ing   and   payment  of  money   by    the  of  defects  in  the  charges  cannot  be  sas- 

debtor  in  some  kind  of  gaming  pro-  tained.     Lamagdelaine    v,    Tremblay, 

hibited   by   the  laws  of  the  common-  162  Mass.  339. 

wealth.     Chapin  v,  Haley,  133  Mass.  Objeotioni  Hot  Brought  ITp  by  Kotion  in 

127.  Arrest.  —  After  a  verdict  of  guilty  upon 

Ininfflcient  Allegation  of  Intent  Hot  to  charges  of  fraud  filed  by  a  judgment 

Pay.  —  A  charge  of  fraud,  made  by  a  creditor,    the    question    whether    the 

creditor  against  his  debtor,  on  his  ap-  charges  are  sufficiently  formal  and  pre- 

plication  to  be  admitted  to  take   the  cise  cannot  be  brought  to  the  Supreme 

poor  debtor's  oath,  that "  at  the  time  Court  by  a  motion  in  arrest  of  judg- 

when  the  debt  was  contracted  for  which  ment.     Lamagdelaine  v,  Tremblay,  162 

the  said  H.  is  now  committed,  he  did  Mass.  339. 
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reason  to  believe,  and  charges"  them.*  And  such  fraudulent 
acts  need  not  be  alleged  with  any  venue,* 

SpeeiflMtionf.  —  If  the  charges  fail  to  show  clearly  what  matter 
the  debtor  is  accused  of,  the  creditor  may  be  required  to  file 
specifications.' 

Amendment.  —  And  omissions  or  defects  therein  may  usually  be 
remedied  by  amendment.** 

c.  Appeal.  —  The  Massachusetts  statute  providing  for  charges 
of  fraud  in  poor-debtor  proceedings  allows  an  appeal  from  the 
decision  of  the  magistrate  by  either  party.* 

1.  Stockwell  V,  Silloway.  loo  Mass.    Plea.  —  Where,  on  the  trial  of  an  ap- 

287.  peal  b^  a  debtor  from  the  judgment  of 

5.  Stockwell  f^.  Silloway,  100  Mass.  a  magistrate  upon  charges  of  fraud,  the 
287.  debtor  omits  to  file  in  court  copies  of 

8.  Noyes  v.  Manning.  162  Mass.  14.  the  charges  and  the  plea  thereto,  and 

Beferenoe  to  Annexed  Documents.  —  In  of  his  examination  before  the  magis- 
charges  of  fraud  the  fraudulent  acts  trate.  the  creditor  is  not  thereby  en- 
may  be  specified  by  reference  to  the  titled  to  have  the  debtor  defaulted  after 
documents  annexed.  Stockwell  v,  Sil-  proceeding  to  trial,  without  raising  any 
loway,  100  Mass.  287.  objection  on   that  ground.     Morse  v, 

4.  Omission  to  Charge  ConToyanoe  Since  Dayton,  128  Mass.  451. 

Debt    Contracted.  —  The    omission    to  Olgectioni  to  Beoognisance  •— WaiTer. 

allege    in    charges    of    fraud    that    a  —  On  a  trial  of  an  appeal  to  the  Supe- 

fraudulent  conveyance  was  made  since  rior  Court  from  the  judgment  of  the 

the  debt  of  the  creditor  was  contracted  justices,  on  charges  of  fraud,  an  omis- 

may     be     supplied    by    amendment.  ^  sion  to  move  for  the  dismissal  of  the 

Brown  v,  Tobias,  i  Allen  (Mass.)  385.  appeal  is  a  waiver  of  formal  objections 

Act  Alleged    "On  or  About"  Certain  to  the  recognizance  which  the  creditor 

Day.  —  Where,  in  charges  of  fraud,  a  entered  into  upon  appealing.     Brown 

fraudulent  act  is  alleged  in  time  as  v,  Tobias,  i  Allen  (Mass.)  385. 

"  on  or  about"  a  day  named  within  Bemoyal  of  Honsnit.  —  On  an  appeal 

the  limitation  prescribed  by  the  stac-  from  the  finding  of  a  municipal  court 

ute,  the  defect  is  not  necessarily  fatal,  on  a  charge  of  fraud,  it  is  within  the 

but    may    be  cured    by    amendment,  discretionary   power  of    the  Superior 

Stock weU  V.  Silloway,  100  Mass.  287.  Court  to  remove,  at  the  same  term  at 

6.  Pub.  Stat.  Mass.,  1882,  c.  162,  §  50.  which  it  was  had,  a  nonsuit  of  the 
Statute    ConstitntionaL  —  The    provi-  creditor  upon  which  no  judgment  has 

sions  of   the    Massachusetts    statutes  been  entered.     Noyes  v.  Manning,  159 

concerning  charges  of  fraud  are  not  Mass.  446. 

unconstitutional    because    they    allow  Bebtcor  Found  Guilty  on  One  Charge, 

the  creditor  to  appeal  from  the  decision  Hot  Onilty  on  Other.  —  Where  a  debtor 

of  the  magistrate  in  favor  of  the  debtor  is  found  guilty  by  the  magistrate  of 

and  to  have  a  new  trial  of  the  charges  one  of  two  charges  of  fraud,  and  not 

bv  a  jury.     Stockwell  v.  Silloway,  100  guilty  of  the  other,  and  is  sentenced 

Mass.  287.  accordingly,  and  does  not  appeal  from 

Must  Be  Entered  at  Civil  Term.  —  An  the  sentence,  the  creditor  cannot  ap- 

appeal  from  the  judgment  of  two  jus-  peal  therefrom  although  the  charges 

tices  of  the  peace  and  of  the  quorum,  are   under    different   clauses  of  Pub. 

upon  charges  of  fraud  filed  by  a  cred-  Stat.    Mass.,  c.   162,  §   17.     Smith  v, 

itor  against  a  debtor  on  his  application  Dickinson,  140  Mass.  171. 

to  be  admitted  to  take  the  poor  debtor's  Motion  to  Diimiis  Seasonably  Made.  — 

oath,  must  be  entered  at  a  civil  term  At  the  trial  of  an  appeal   by  a  poor 

of  the  Court  of  Common  Pleas,  in  a  debtor  from  a  magistrate's  judgment 

county  where  distinct  terms  are  estab-  against  him  on  charges  of  fraud,  the 

lished  for  the  transaction  of  civil  and  debtor,  after  the  reading  of  the  copies 

criminal  business.     Parker  v.  Page,  4  sent  up  by  the  magistrate,  moved  to 

Gray  (Mass.)  533.  dismiss,  assigning  the  reason  therefor. 

Omission  to  VUo  Copies  of  Charges  and  It  was  held  that  the  motion  was  sea- 
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The  Sflbct  of  the  Appeal  is  to  vacate  the  whole  judgment  and  open 
the  case  for  trial  upon  all  the  charges,  notwithstanding  the  magis- 
trate's judgment  finds  the  debtor  guilty  of  some  of  the  charges 
and  not  guilty  of  the  others,  and  though  the  other  party  does  not 
appeal.  ^ 

11.  Bond  or  Becognuanoo  —  a.  In  General.  —  The  statutes 
relating  to  poor  debtors  contain  provisions,  varying  more  or  less 
in  the  different  states,  whereby  a  debtor  arrested  on  mesne  pro- 
cess or  execution  may  get  a  temporary  release  by  giving  a  bond 
or  recognizance  conditioned  that  the  debtor  shall  within  a  certain 
time  appear  and  take  the  poor  debtor's  oath,  or  in  default  thereof 
surrender  himself  to  prison.* 

sonably   made.     Clatur    v,    Donegan,  1.  Morse  v,  Dayton,   125  Mass.  47; 

126  Mass.  28.  Clatur  v.  Donegan,  126  Mass.  28. 

Appeal  from  Order  OremiUiig  Motion  to  Debtor  Hot  Liable  to  Arreet  Pendliif 
Biimiu.  —  Amotion  to  dismiss  an  ac-  Appeal.  —  Charges  of  fraud  having  been 
tion  in  which  charges  of  fraud  were  filed  against  a  poor  debtor,  it  was  ad- 
filed  by  a  judgment  creditor,  because  judged  that  he  had  not  any  estate  to 
of  defects  in  the  charges,  was  made  at  the  amount  of  twenty  dollars,  except 
a  certain  sitting  of  the  court,  and  re-  what  was  by  law  exempt  from  being 
lated  to  the  charges  as  they  then  stood,  taken  on  execution,  but  that  he  had 
Amended  charges  and  specifications  beenguilty  of  a  fraudulent  conveyance 
properly  sworn  to,  the  sufficiency  of  of  part  of  his  estate,  and  the  oath  was 
which  was  not  questioned  by  the  mo-  refused  him,  and  he  was  sentenced  to 
lion  to  dismiss,  were  made  several  imprisonment.  He  appealed  from  the 
months  later,  and  the  trial  at  which  judgment  and  recognized  to  prosecute 
the  debtor  was  convicted  and  sentenced  the  appeal,  but  was  afterwards  re- 
was  upon  the  amended  charges  and  arrested  on  the  same  execution.  Upon 
specifications.  It  was  held  that  the  his  application  for  a  writ  of  habeas 
mction  to  dismiss  was  properly  over-  corpus  it  was  held  that  he  was  not 
ruled,  and  that  the  question  of  the  liable  for  arrest  on  the  execution  while 
sufficiencv  of  the  amended  charges  and  his  appeal  was  pending.  Mower's 
specifications  was  not  strictly  brought  Case,  112  Mass.  394. 
before  the  Supreme  Court  by  an  ap-  8.  See  the  statutes  of  the  several 
peal   from    the    order  overruling  the  states. 

motion.     Lamagdelaine   v.  Tremblay,  Duty  of  Oflleer  to  Belease  Debtor. —  It 

162  Mass.  339.  is   the  duty  of  the  officer  having  the 

Questions  of  Law  May  Be  Beported  to  debtor  in  his  keeping  under  the  mitti- 

Supreme    Court    After    Verdict.  —  Ques-  mus   to  release  him  on  his  giving  to 

tions   of   law   arising  in  the  Superior  such  officer  a  sufficient  bond,  conform- 

Court  on  the  trial  of  an  appeal  from  a  able  to  the  provisions  of  the  statute, 

magistrate's  judgment  on  charges  of  running  to  the  creditor.     The  officer's 

fraud  may  be  reported  to  the  Supreme  return  of  these  proceedings  on  the  writ 

Court  after  verdict.     Morse  v.  Dayton,  is  legal  evidence  of  the  facts  in  a  suit 

125  Mass.  47.  upon  the  bond.     Wilson  v.  Gillis,  15 

Jurisdiction  to  Administer  Oath  Pend-  Me.  55. 

ing  Appeal.  —  Where  a  magistrate  has  When  Beoogniianoe  May  Be  Taken. — 

found  a  debtor  guilty  upon  charges  of  A    magistrate   is  authorized   by   Pub. 

fraud,  and  has  sentenced  him  and  re-  Siai.   Mass.,  c.   162,  §  28,  to  take  an 

fused  him  the  poor  debtor's  oath,  and  execution  debtor's  recognizance  to  de- 

the  debtor  has  taken  an  appeal  from  liver  himself  up  for  examination  within 

the  judgment  on  the  charges  of  fraud  thirty  days  from  the  day  of  his  arrest 

and  given  a  recognizance  to  prosecute  only  when  the  debtor  is  taken  before 

his    appeal,    another    magistrate    has  him  upon  being  arrested  as  required 

jurisdiction,  pending  such  appeal,  to  by  section  27;  and  after  the  refusal  by 

hear  and  grant  an  application  of  the  the  debtor  to  take  the  oath,  he  cannot 

debtor  to  take  the  poor  debtor's  oath,  recognize  under  that  section,  but  must 

Lockhead  v,  Jones,  137  Mass.  25.  give  notice  under  section  31,  and  enter 
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b.  Effect  Of.  —  In  Maine  it  is  held  that  a  poor  debtor's  bond 
is  only  a  substitute  for  the  detention  of  the  body,  and  not  a 
satisfaction  of  the  judgment.*  But  in  Massachusetts  the  recogni- 
zance is  held  to  supersede  the  execution,  and  the  creditor's  only 
remedy  is  by  an  action  on  the  recognizance.* 

c.  Who  May  Take.  —  The  jurisdiction  to  take  a  poor  debtor's 
bond  or  recognizance  is  a  matter  depending  upon  the  terms  of 
the  statute  under  which  the  proceedings  are  had.* 

d.  Form  and  Sufficiency  —  (i)  Conformity  with  Statute.  — 
A  bond  given  by  a  poor  debtor  to  secure  his  release  must  con- 
form in  all  its  material  parts  with  the  statute  provisions  under 

into  a  recognizance  under  section  36.  by  departing  before  the  end  of  his  ex- 
Cook  V,  Harrington,  139  Mass.  38.  amination,  the  magistrate  has  no  an* 

How  TaUag  of  Baoogidiaiioe  BroTOd.  —  thority  to  annex  to  the  execution  a 

A  memorandum  upon  the  docket  of  a  certificate    authorizing    the     debtor's 

magistrate  is   competent  evidence  to  arrest.    Morgan  v,  Curley,  142  Mass. 

establish   the    fact   of  uking  a  poor  107. 

debtor's  recognizance.     Town  send  v,  8.  Spoolal  Jnstioo  or  Diitriot  Oourt.— 

Way,  5  Allen  (Mass.)  426.  Under  Pub.  Stat.  Mass.,  c.  162,  §§  27, 

Booogninaoo  at  Bridonoo.  —  The  re-  28,  a  special  justice  of  a  District  Court 

ciials  in  a  poor  debtor's  recognizance  may  take  a  recognizance  for  an  impris- 

are  not  evidence  as  to  matters  not  oc-  oned  debtor  at  a  time  when  the  court 

curring  in  the  presence  of  the  magis-  is  not  in  session.     Gibbs  v.  Taylor,  143 

trate  before   whom   the  recognizance  Mass.  187. 

was  taken.     Leamard   v,   Bailey,  ixi  Must  Be  Acting   as   Such,  —  Under 

Mass.  160.  Pub.  Stat.  Mass.,  c.  162,  §§  27,  31,  as 

Bond  QlTon  by  One  of  Two  Joint  Debt-  amended  by  the  Statutes  of  1888,  c. 

on. —  An  execution  against  two  per-  419,  §§   5,  7,   where  a  poor  debtor's 

sons  in  which  the  name  of  one  is  erro-  recognizance,   entered    into    before    a 

neously  stated  is  not  void  as  against  special  justice  of  a  District  Court,  does 

the  one  who  is  correctly  described,  and  not  appear  by  the  record  to  have  been 

a  bond  given  by  him  to  procure  his  re-  taken  by  the  justice  while  exercising 

lease  from  arrest  on  such  execution  is  the  powers  and  duties  of  the  court,  it 

valid.     Blake  t'.  Blanchard,  48  Me.  297.  is  void.    Stack  v.  O'Brien,  157  Mass. 

Hood  Hot  Bo  Botnmed  into  Oonrt  of  374. 

Booord.  —  A  recognizance  under  Sut.  Spooial  Jnstioo  of  Polios  Court.  —  Under 

Mass.,  1855,  c.  444,  was  not  required  Gen.  Stat.  Mass.,  c.  124,  §§  9,  10,  a 

to  be  returned  into  a  court  of  record,  special  justice  of  the  police  court  (ex- 

Thacher  v.  Williams,  14  Gray  (Mass.)  cept  in  Boston)  was  authorized,  in  case 

324.  of  the  disability  of  the  justice,  to  take 

Boooffnisanoo  Orally  Takon.  —  A  poor  a  recognizance  from  a  person  arrested 

debtor  s    recognizance  may  be  taken  on  mesne  process,  and  at  a  time  when 

orally.    Townsend    v.   Way,   5    Allen  the  court  was  not  in  regular  session. 

(Mass.)  426.  Dike  v.  Story,  7  Allen  (Mass.)  349. 

1.  Bates   ff.  Tallman,  35   Me.  274;  Tormor  Applioation  Pending.  —  Where 

Spencer  v.  Garland,  20  Me.  75;  Hath-  a  poor  debtor  has  applied  to  a  proper 

away  v,  Crosby,  17  Me.  448.  magistrate  to  have  a  time  and  place 

Ho  Aetion  on  Judgment  Within   Six  fixed  for  his  examination,  and  the  time 

Months.  —  After  the  giving  of  such  a  and  place  have  been  fixed  accordingly, 

bond  upon  the  execution,   no  action  and  notice  thereof  has  been  given  to 

upon  the  judgment  can  be  maintained  the  creditor,  another  magistrate  has  no 

if  commenced  before  the  expiration  of  jurisdiction,  unless  the  former  applica- 

the  six  months.     Rollins  v,  Richards,  tion  is  withdrawn,  to  take  a  recogni« 

36  Me.  485.  zance  from  the  poor  debtor  that  he  will 

S.  Thomson  v.  Sleeper,    168    Mass.  deliver  himself    up  for    examination 

373;  Morgan  v,  Curley,  142  Mass.  107.  within  thirty  days;  and  a  recognizance 

Debtor  Hot  Liable  to  Arrest.  —  After  so  taken  is  void.    Snelling  v.  Coburn, 

the  debtor  has  broken  his  recognizance  10  Allen  (Mass.)  344. 
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which  it  is  given  in  order  to  be  a  good  statute  bond.^  Under 
the  Massachusetts  statutes,  however,  the  recognizance  is  construed 
with  considerable  liberality,  and  slight  variations  will  not  render 
it  invalid.* 

(2)  Bond  Good  at  Common  Law,  —  Although  such  bond  or 
recognizance  fail  to  conform  to  the  requirements  of  the  statute, 
so  as  not  to  be  good  as  a  statute  bond,  still,  if  the  creditor 
accepts  it,  it  may  be  good  as  a  common-law  bond  and  subject  to 
chancerv.' 

Performaiiee  of  Oondition.  —  In  fulfilling  the  conditions  of  such  a 

1.  Woodman   v.   Valentine,   24    Me.  Norris,  36  Me.  419;    Ware  v,  Jackson, 

551;    Flowers  v.  Flowers,  45  Me.  459;  24   Me.    166;    Fales   v.   Dow,   24   Me. 

Ross  V,  Berry,  49  Me.  434;  Merchants'  211;  Hovey  v.  Hamilton,  24  Me.  451; 

Bank  v.  Lord,  49  Me.  99;  Bell  v.  Fur-  Howard  v.  Brown,  21  Me.  385;    Hoxie 

bush,  56  Me.  178;  Guilford  r.  Delaney,  v.  Weston,  19  Me.  322;    Hathaway  r. 

57  Me.  589;    Chase  v,  Collins,  68  Me.  Crosby,    17     Me.    448;     Huntress    v. 

375;  Skinner  v.  Lyford,  73  Me.  282.  Wheeler.  16  Me.  290;  Pease  r.  Norton, 

Approval  of  Surety.  —  It  is  an  essential  6  Me.  229;  Winthrop  v,  Dockendorff,  3 

noncompliance  with  the  requirement's  Me.  156. 

of   the   statute,   where  a  poor  debtor  Massachusetts,  —  Barker  v,   Ryan,   i 

gives  a  bond  to  be  released  from  arrest  Allen  (Mass.)  72;    Pratt    v.   Gibbs,   (> 

on  execution,  if  the  approval  of  the  Cush.  (Mass.)  82. 

surety  by  the  creditor  in  the  manner  New  Hampshire.  —  Pindar  v,  Upton, 

the  statute  provides  is  wanting.     Ran-  44  N.  H.  358. 

dall  V.  Bowden,  48  Me.  37.     Such  ap-  lUustraUoni.  —  In  the  following  cases 

proval    by   the  creditor's  attorney  of  the  bonds  have  been  held  good  at  com- 

record  is  sufficient.     Poorv.  Knight,  66  mon  law: 

Me.  482.  A  bond  conforming  to  the  provision 

Failiire  to  State  Penal  Sun.  —  A  poor  of  a  statute  not  then  in  force.     Hunt- 
debtor's    recognisance    "  in    the   sum  ress  v.  Wheeler,  16  Me.  290;  Winthrop 
double      the      execution     hereinafter  v.  Dockendorff,  3  Me.  156. 
named,"  which  sum   was  afterwards  Where  the  justices  who  approved  the 
stated  therein  to  be  a  specific  sum  with  bond  had  not  been  selected  according- 
interest  from  the  day  of  the  rendition  to     the     provisions    of    the    statute, 
of  the  judgment,  was  held  to  be  void,  Gould  v.  Ford,  91  Me.  146;    Smith  v. 
because  not  stating  in  terms  the  penal  Brown,  61  Me.  70. 
sum,  which  should  have  been  twice  the  A  bond  not  executed  by  the  debtor, 
amount  of  the  damages  and  costs  re-  but  by  a  third   person  only.     Pratt  tf, 
covered,  with  the  legal  charge  for  the  Gibbs,  9  Cush.  (Mass.)  82;    Howard  v^ 
execution;    the   interest    accruing   on  Brown,  21  Me.  385. 
the  judgment  should  make  no  part  of  A  bond  taken  in  a  wrong  amount* 
the  penal  sum.     Adams  v.  Brown,  14  Call   v.  Foster,  49  Me.  452;    Pease  v. 
Gray  (Mass.)  579.  Norton,  6  Me.  229. 

8.  Boston  Wall  Paper  Co.  v.  Mullen.  A  joint  bond  given  by  several  exe- 

163   Mass.   20;    Cook  v.   Thayer,    121  cution   debtors.     Hatch  v,  Norris,   36 

Mass.  415;  Barber  v,  Floyd,  109  Mass.  Me.  419. 

61;  Com.  t'.  Cutter,  98  Mass.  31;    Gil-  A  bond  requiring  performance  within 

more  v,  Edmunds,  7  Allen  (Mass.)  360;  a  shorter  time  than  that  provided  by 

Currier  v.  Poor,  5  Allen  (Mass.)  585;  statute.     Hathaway  v.  Crosby,  17  Me. 

Adams  v.  Stone,  13  Gray  (Mass.)  396;  448. 

Thacher  v.  Williams,  14  Gray  (Mass.)  A  bond  requiring  that  the  creditor  be 

324;    Wiggin  V.  Peters,  i  Met.  (Mass.)  cited  before"  two  justices  of  the  peace, 

127.  quorum  untis,**  instead  of  before  **  two 

8.  Maine,  —  Govild  v.  Ford,  91  Me,  justices    of    the     peace    and    of    the 

146;    Skinner  v.  Lyford,  73  Me.  282;  quorum.**    Hovey  v,  Hamilton,  24  Me. 

Smith  V.  Brown,  61  Me.  70;   Bell  v.  451;  Fales  v.  Dow,  24  Me.  211. 

Furbush,  56  Me.  178-  Call  v.  Foster,  49  A  bond  running  to  the   wrong  per- 

Me.  452;  Athens  V.  Ware,  39  Me.  345;  son.     Athens    v.    Ware,   39    Me.   345; 

Clark  V.  Metcalf,  38  Me.  123;  Hatch  v,  Hoxie  v,  Weston,  19  Me.  322. 
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bond  the  obligor  is  not  required  to  perform  any  of  the  provisions 
of  the  statute  except  those  recited  in  the  bond.^ 

€.  Performance  and  Breach — (i)  In  General. — To  avoid  the 
forfeiture  of  a  bond  or  recognizance  given  to  obtain  the  release 
of  an  imprisoned  debtor,  the  debtor  must,  within  the  specified 
time,  perform  one  of  the  alternative  conditions  contained  therein, 
unless  prevented  from  so  doing  by  the  obligee,  the  law,  or  the 
act  of  God.*     Thus,  where  a  debtor  applied  to  have  the  oath 

1.  Gould  V.  Ford,  91   Me.  146;    Bell  S.  Fales  v,   Goodhue,   25    Me.  423; 

f.  Furbush,  56  Me.  178;  Ross  v.  Berry,  Morrison  v.  Corliss,  44  Me.  97;    New- 

49  Me.  434;  Merchants*  Bank  v.  Lord,  ton  v,  Newbegin,  43  Me.  293;    Hackett 

49  Me.  99;  Flowers  v.  Flowers,  45  Me.  v.  Lane,  61  Me.  31.     See  also  Haight 

459;  Clark  V.  Metcalf,  38  Me.  122.  r.  Richards,  3  Vt.  77;  Whittier  v.  Way. 

Oftth  DifBsiing  from  One  PratorilMd  by  6  Allen  (Mass.)  288;  Everett  i/.  Hender- 

SUtute.  —  Where  a  debtor,   to  be  re-  son,  146  Mass.  89;  Watts  v.  Stevenson, 

leased  from  arrest  on  execution,  has  169  Mass.  61;    Stone  v,  Tilson,  19  Me. 

given  a  bond  which  does  not  conform  265. 

to  the  requirements  of  the  statute,  but  In  Sheafe  v,  Laighton,  36  N.  H.  240, 

is  valid  as  a  common-law  bond,  a  for-  it  was  held  that  if  the  debtor  gives 

feiture  of  it  will  be  saved  if  he  takes  bond  upon  his  arrest  to  take  the  poor 

the  oath  named  therein,  not  withstand-  debtor's  oath  or  surrender  himself  to 

ing  before  the  expiration  of  six  months  prison  within  a  year,  his  sureties  will 

and  before  the  taking  of  the  oath  a  be  liable  if  he  fails  to  do  the  one  or  the 

new  statute  is  in  force  by  which  the  other,  though  the  justices  to  whom  he 

poor  debtor*s  oath  to  be  taken  is  mate-  has  applied  may  have  improperly  re- 

rially  changed.     Randall  v,  Bowden,  fused  to  administer  the  oath. 

48  Me.  37;  Smith  v.  Brown,  61  Me.  Siekneii of  Debtor.  —  The  performance 

70.  of  the  condition  is  not  excused  by  the 

Snflilcieiit  Compliaaoe  with  Bond. —  sickness  and  confinement  of  the  debtor. 
Where,  at  the  time  and  place  fixed  b^  Symonds  v,  Carleton.  43  N.  H.  444. 
the  citation  for  the  disclosure,  the  jus-  Insanity  of  Debtor. —  Proof  that  a 
tices  duly  chosen  by  the  parties  pres-  principal  in  a  bond,  given  by  a  debtor 
ent,  disagreeing  as  to  the  sufficiency  of  arrested  on  execution  pursuant  to  the 
the  service  of  the  citation,  selected  a  provisions  of  the  statute  of  1822,  c.  209, 
third  justice,  and  a  majority  of  the  for  the  relief  of  poor  debtors,  was  after- 
court  thus  constituted,  holding  the  wards  wholly  deprived  of  his  reason, 
service  insufficient,  refused  to  hear  the  and  thus  remained  until  after  the  time 
disclosure  and  recorded  their  proceed-  limited  in  the  bond  for  taking  the  debt- 
ings:  and  the  creditor's  attorney,  or's  oath,  and  was  thereby  rendered 
together  with  two  of  the  magistrates,  al-  incapable  of  taking  it,  furnishes  no 
though  notified  that  the  debtor  persisted  valid  defense  to  an  action  on  the  bond, 
in  proceeding  to  disclose  under  the  Haskell  r.  Green,  15  Me.  33. 
citation,  notwithstanding  the  adjudica-  The  Diieharge  in  Imolvenoj  of  the 
tion,  withdrew,  whereupon  the  justice  Prindpal  in  a  bail  bond  after  a  breach 
originally  chosen  oy  the  debtor  ad-  thereof  is  no  discharge  to  the  sureties, 
journed  for  a  few  minutes  to  procure  Clark  v,  Flagg,  i^  Cush.  (Mass.)  539; 
the  attendance  of  another  justice;  and  Horn  v.  Nason,  23  Me.  loi;  Hussey  r. 
the  creditor  neglecting  to  choose,  one  Danforth,  77  Me.  17.  See  also  Dyer 
was  duly  selected  in  his  behalf  by  a  v,  Cleaveland,  18  Vt.  241;  Craggin  v» 
deputy  sheriff;  and,  before  the  tribunal  Bailev,  23  Me.  104;  Harris  v.  Hayes, 
thus  constituted,  the  debtor  submitted  171  NIass.  275. 

himself  to  examination,  made  a  true  The  Oontinnanoe  of  a  Petition  in  Ineolv- 

disclosure  of  his  business  affairs  and  enej,  though  accompanied  with  a  stay 

property  under  oath,  and  took  the  oath  of  proceedings  against  the  body  of  the 

specified  in  his  bond;  it  was  held  that  debtor,  does  not  operate  to  discharge 

there  was  a  common-law  compliance  him    from    his    obligation,    under    a 

with  the  conditions  of  a  bond  which  prison-limits  bond,   to  remain  a   true 

was  good  only  at  common  law.     Bell  prisoner  within  the  limits  of  the  jail  to 

V,  Furbush,  56  Me.  178.  which  he  may  have  been  previously 
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administered  to  him  after  the  expiration  of  the  time  prescribed 
in  the  bond,  it  was  held  that  an  appearance  by  the  creditor  and 
his  attorney  to  oppose  the  taking  of  the  oath  was  not  a  waiver  of 
the  breach  of  the  condition.^ 

(2)  Performance  by  Taking  Oath.  —  The  lawful  taking  of  the 
oath  by  the  debtor  within  the  prescribed,  time  saves  the  condition 
of  the  bond.* 

(3)  Performance  by  Surrender  of  Debtor.  —  Where,  according 
to  the  condition  of  the  bond,  the  poor  debtor  delivers  himself  to 
the  keeper  of  the  jail  to  which  he  is  liable  to  be  committed  under 
the  execution,  and  is  received  by  the  jailer  within  the  specified 
period,  the  penalty  of  the  bond  is  saved,'  notwithstanding  he  be 

committed.    Glezen  v.   Farrington,    7  the  time  within  which,  by  the  condition 

R.  I.  49.  of  the  recognizance,  the  debtor  was  to 

Writ  Kot  Battrtd  on  Betnm  Daj. —  deliver  himself  up  for  examination,  be 
The  fact  that  the  writ  in  the  original  failed  to  make  the  payments  in  corn- 
action  was  not  entered  on  the  return  pliance  with  the  terms  of  the  agree- 
day  will  not  discharge  the  surety  on  ment.  Abbott  v.  Tucker,  4  Allen 
the  poor  debtor's  recognizance,  if  it  ap-  (Mass.)  72.  See  also  Dunn  v,  C<dlins, 
pears  that  such  writ  was  subsequently  70  Me.  230;  Smith  v,  Bnrlingame,  4  R. 
entered  under  the  rules  of  the  court.  I.  45. 
Gorgorian  v.  Prood,  167  Mass.  31.  Dlsohargs  of  Booognisanoe  bjS]^}oialBg 

Failiiro  to  Botnm  Exoeution.  —  It  is  no  Proooodlngs.  —  If  one  who  has  been  ar- 

bar  to  an  action  on  a  poor  debtor's  rested  on   mesne  process  under  Stat, 

recognizance  that  at  the  commence-  Mass.,    1857,   c.    141,  and  is  before  a 

ment  thereof  the  execution  on  which  magistrate  for  examination  upon  bis 

be  was  arrested  had  not  been  returned  application   to  take  the  oath  for  the 

into  court.    Chesebro  v,   Barme,  163  relief  of  poor  debtors,   enters  into  a 

Mass.   79;    Robinson  v,  Williams,  80  recognizance  with  condition  to  appear 

Me.  267.  at  an  adjourned  hearing,  and  thence 

Agreemont  for  Oontiiiiiaiieo.  —  Where,  from  day  to  day,  submitting  himself  to 

after  the  poor  debtor  had  given  the  examination  and  making  no  default, 

usual  recognizance,   his   examination  and   to  abide   the  final  order  of  the 

was  continued  until  a  certain  day,  be-  magistrate  thereon,  the  recognizance  is 

fore  the  arrival  of  which    a  written  discharged  by    the  service  upon  the 

agreement  for  a  further  continuance  magistrate  of  an  injunction,  procured 

was  made  at  the  creditor's  request  by  by  the  creditors,  prohibiting  all  further 

the  parties  out  of  court,  and  left  by  the  proceedings    by    him    in    the    case. 

creditor's  attorney  with  the  debtor's  Palmer  v.  Everett,  7  Allen  (Mass.)  358. 

attorney  to  file  in  court  before  that  day,  1.  Scovill  v.  Holbrook,  22  N.  H.  269. 

and  the  latter  forgot  to  file  it,  and  the  8.  Kendrick  v.  Gregory,  9  Me.  22. 

proceedings    were    consequently    dis-  XuftBoTakoniBlaiBoCoiiAty. — When 

missed,  it  was  held  that  by  such  agree-  a  debtor  arrested  in  one  county  gives 

ment  for  a  continuance  the  conditions  bond  to  take  the  poor  debtor's  oath  in 

of  the  recognizance  were  not  waived,  one  year  or  surrender  himself  to  the 

Driscoll  r.  Hurlburt,  167  Mass.   327.  creditor,  the  taking  of  the  oath  in  an- 

See  also    Burnett    v.  Small,  7    Gray  other  county  is  not  a  performance  of 

(Mass.)  548.  the  condition.     Symonds  v,  Carletoa, 

Agreement  to  Bifdhargo  Debtor  on  Pay*  43  N.  H.  444;    Manning  v.  Cogan,  49 

mont  of  Bpoeiilod  8nm.  —  A  gratuitous  N.  H.  331. 

written  agreement  by  a  creditor  that  he  S.  Rollins  v,  Dow,  24  Me.  123;  Hns- 

will  discharge  a  debtor  whom  he  has  sey  v.  Danforth,  77  Me.  17;    White  r. 

arrested  on  an  execution,  upon  pay-  Estes,  44  Me.  21. 

ment  by  him  of  ceruin  portions  of  the  To  Xako  It  tho  Baty  of  tho  Jallff  to 

sum  due  thereon,  at  specified  times,  BoooIto  a  Debtor,  the  latter  should  not 

does  not  discharge  the  surety  upon  a  only  seasonablv  offer  to  deliver  him- 

recognizance  taken   upon   the    arrest,  self,  but    at    the    same    time  to  de- 

especially  if,  before  the  expiration  of  liver  to  the  jailer  a  copy  of  the  bond, 
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afterwards  improperly  discharged  by  the  jailer.* 

(4)  Computing  Time  for  Performance.  —  In  computing  the  time 
within  which  the  debtor  must  perform  the  condition  of  his  bond, 
the  day  of  the  date  of  the  bond  should  be  excluded.'  It  is  not 
required  that  the  performance  should  be  completed  before  the 
expiration  of  the  specified  period  if  the  proceedings  are  com- 
menced within  that  time.' 

/.  Action  on  Bond — (i)  In  General.  —  Upon  a  breach  of 
the  bond  the  creditor  is  authorized  to  bring  an  action  against  the 
sureties  and  recover  the  amount  of  the  debt,  interest,  and  costs."* 

or  of  the  execution  and  return  thereon,  Kotioe  Serrtd  After  S^piratioii  of  Time, 

at  the  jail.    Jones  t-.  Emerson,  71  Me.  — A   poor  debtor,   having    given   the 

405.  recognizance    required  by   Pub.   Stat. 

Xuft  Fallj  Oomplj  with  Statato.  —  In  Mass.,  c.  163,  %  28,  surrendered  him- 
order  to  comply  with  the  terms  of  the  self  within  the  thirty  days  required  by 
statute  providing  that  the  debtor,  in  the  statute  to  a  proper  court  and  pro- 
case  he  does  not  take  the  oath  within  cured  the  issuance  to  the  creditor  of  a 
the  year,  shall,  on  the  next  day  after  notice  of  the  time  and  place  fixed  for 
the  expiration  of  the  year,  surrender  his  examination,  but  before  service  of 
himself  to  the  keeper  of  the  jail,  and  such  notice  a  formal  defect  wasdiscov- 
remain  at  said  jail  from  twelve  o'clock  ered,  which  was  corrected  by  the  court 
noon  till  three  o'clock  in  the  after-  after  the  expiration  of  the  thirty  days, 
noon,  the  debtor  must  make  known  to  and  the  notice  was  served  in  its 
the  jailer  the  purpose  for  which  he  is  amended  form,  the  debtor  appearing 
at  the  jail,  and  must  remain  at  the  jail  and  receiving  his  discharge.  It  was 
during  the  full  time  from  twelve  o'clock  held  that  there  was  no  breach  of  the 
till  three.  Scovell  r.  Holbrook,  2a  N.  recognizance,  and  the  discharge  was 
H.  269.  valid,  notwithstanding  the  notice  was 

1.  White  z/.  Estes,  44  Me.  21 ;  Hussey  not    served    within    the    thirty   days, 

r.  Danforth,  77  Me.  17.  Eames  v.  Rice,  157  Mass.  508. 

8.  Scovell  V.  Holbrook,  22  N.  H.  269.  4.  See  the   statutes  of    the  several 

Day  of  Arrest  Sxelvded.  —  In  com  put-  states, 

ing  the  time  in  which  a  debtor  who  Only  One  Satiifketioii  of  Original  1>ebt. 

has  been  arrested  upon  execution,  and  — An  action  may  be  maintained  on  a 

given  bond,  under  the  Stat.  N.  H.,  Jan.  poor   debtor's    recognizance    notwith- 

3f  1833,  must  apply  and  be  admitted  to  standing  the  creditor  has  a  prior  action 

take  the  oath  prescribed  for  poor  debt^  pending  upon  a  bond  given  to  dissolve 

ors,  the  day  of  the  arrest  is  to  be  ex-  the  atuchment  on  the  original  writ, 

eluded.     Bell  r.  Adams,  10  N.  H.  181;  The  creditor  mav  pursue  his  remedies 

Odiorne  v,  Quimby,  11  N.  H.  224.  on  both  the  bond  and  the  recognizance 

•onender  on  Kinotj-ilrit  Day.  —  The  to  the  extent  of  obuining  the  amount 

condition  of  a  bond  for  the  liberty  of  of    his    judgment,   with   interest  and 

the   prison  limits  is  satisfied  by  the  costs;   but  only  one  satisfaction  of  the 

debtor's  being  admitted  to  take  the  original  debt  can  be  had.     Moore  v. 

poor  debtor's  oath  on  the  ninety-first  Loring,  106  Mass.  455. 

day  from  the  date  of  the  bond,  without  Xnst  Bo  in  Kamo  A  Original  Obligee, 

any  surrender  to  the  jailer  either  on  or  —  In  Hoxie  v,  Weston,    19  Me.  322, 

before  that  day.     Plummer  v,  Odiorne,  which  was  an  action  upon  a  bond  made 

8  Gray  (Mass.)  246.     See  also  Wiggin.  payable  to  the  plaintiff  as  treasurer, 

V,  Peters,  i  Met.  (Mass.)  127.  or  his  successor,  it  was  held  that  the 

FhMtions  of  Day  Kot   Indndod.  —  In  suit  must  be  in  the  name  of  the  original 

computing  the  ninety  days  in  which  a  obligee. 

poor  debtor  is  to  surrender  himself  ac-  PUintiff  Xnst  Proro  Broadi.  —  In  an 

cording  to  his  bail  bond,  fractions  of  a  action  on  a  poor  debtor's  recognizance, 

day  are  not  to  be  included.    Clark  v.  the  production  of  the  recognizance  with 

Flagg,  II  Cush.  (Mass.)  539.  proof  of  the  official  character  of  the 

S.  Alarple  v.  Burton,  144  Mass.  79;  officer  by  whom  it  was  taken  does  not 

Barnes  2/.  Ladd,  130  Mass.  557.  make  out  a  prima  facie  case  for  the 
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(2)  Declaration.  —  In  an  action  on  a  poor  debtor's  bond  the 
declaration  should  allege  sufficient  facts  to  show  a  compliance 
with  the  statute  in  the  proceedings  in  which  the  bond  was  taken.* 
Thus,  the  jurisdiction  of  the  magistrate  to  take  the  bond  should 
be  shown.* 

(3)  Plea  —  PerformaBM.  —  In  pleading  performance  of  one  of  the 
alternative  conditions  of  the  bond,  as  by  taking  the  poor  debtor's 
oath,  it  is  not  necessary  to  aver  specially  the  issue  and  service  of 
citation  to  the  creditor,  or  other  proceedings  necessary  to  be  had 
in  order  to  the  granting  of  the  certificate.* 

plaintiff.      Blake  v,   Mahan,   2  Allen  the   execution  issued  in  due  form  of 

(Mass.)  75.     The    burden    is    on    the  law,  and  was  delivered  to  the  sheriff 

plaintiff  to  prove  a  breach.     Thornton  to  levy,  serve,  and  return  according  to 

V.  Adams,  11  Gray  (Mass.)  391.  law,  and  that,  for  want  of  goods,  etc., 

1.  ImpriMnment  of  Debtor  at  Timo  of  whereon  to  levy,  the  sheriff,  by  virtue 

Giving  Bond.  —  The  declaration   on  a  of  the  execution,  and  according  to  the 

jail  bond  must  aver  that  the  party  was  precepts  thereof,  arrested  the  body  of 

imprisoned  in  jail  at  the  time  of  giving  the  debtor,   etc.,   sufficiently    imports 

the  bond.     Gregory  v.  Thrall,  28  Vt.  that  the   execution   was  properly    di- 

305.  rected    to    a    legal    officer.      Dyer  r. 

Jailor  Properly   Commsiidod   to    Keep  Cleaveland,  18  Vt.  241. 

Prisoner.  —  An  averment  in  the  decla-  2.  Jnriadiotioii  Keed  Kot  BoEzproMlj 

ration  that  the  sheriff  committed  the  Averrod.  —  If  the  declaration  in  an  ac- 

debtor  to  the  jail  until  he  should  pay  tion  on  a  poor  debtor's  recognizance 

and  satisfy  to  the  plaintiff  his  damages  sets  forth  all  the  facts  necessary  to  give 

and  costs,  as  by  said  writ  he  was  com-  jurisdiction  to  the  magistrate  by  whom 

manded,  sufficiently  imports  that  the  the  recognizance  was  taken,  it  is  suffi- 

jailer  was  properly  commanded,  in  the  cient  without  expressly  averring  that 

execution,  to  keep  the  prisoner.     Dyer  he  had  jurisdiction.     Com.  v.  Cutter, 

V,  Cleaveland,  18  Vt.  241.  98  Mass.  31. 

Keed  Kot  Allege  Kotioo  to  Creditor.  —  8ai&eiont  Showing  of  Joriidiotion.  —  A 

In  an  action  against  the  sureties  on  a  declaration  sufficiently   '^ts  forth  the 

poor  debtor's  recognizance  it  was  held  authority  of  a  magistrate   to  take  a 

that  the  declaration   need  not  allege  recognizance   upon   an   application  to 

that  any  citation  was  served  upon  the  take  the  poor  debtor's  oath  if  it  alleges 

debtor,  if  to  such  declaration  are  an-  that  he  was  a  commissioner  of  insolv- 

nexed   copies    of    the    execution,    the  ency  within  and  for  the  county  where 

creditor's  affidavit  upon  his  applica-  it  was  taken,  and  duly  authorized  to 

tion  for  the  arrest  of  the  debtor,  and  act  in  such  cases.     Webber  v.  Davis,  5 

the  certificate  of  the  court  stating  that  Allen  (Mass.)  393. 

''  it  appears  from  the  evidence  before  S.  Brown  v.  Foster,  6  R.  I.  564.     As 

the  said  court  that  said  debtor  has  been  to  the  plea  of  performance  in  actions  on 

duly  notified  to  appear  before  the  said  bonds,  see  article  Bonds,  vol.  3,  p.  662. 

court  for  examination."    This  is  suffi-  How  Diiduurgo Pleaded.  —  In  pleading 

cient    proof    that    notice    was    given,  a  discharge  of  a  prisoner  under  the 

Stearns  v.  Hemenway,  162  Mass.  17.  Poor  Debtor's  Act  it  is  necessary  to 

Heed  Kot  Allege  Honpayment  of  Exeon-  aver  that  a  complaint  was  made  by  the 
tion.  —  The  declaration  in  an  action  debtor  to  the  justice  that  he  had  no 
upon  a  recognizance,  entered  into  property,  etc.,  wherewith  to  support 
upon  an  application  by  one  who  has  himself  in  prison  and  to  pay  prison 
been  arrested  on  execution  to  take  the  charges,  and  asking  to  be  admitted  to 
poor  debtor's  oath,  need  not  aver  take  the  poor  debtor's  oath,  such  com- 
aflirmatively  that  the  execution  had  not  plaint  being  necessary  to  give  the  jus- 
been  paid.  Webber  r.  Davis,  5  Allen  tice  jurisdiction  of  the  subject-matter; 
(Mass.)  393.  after  which  the  certificate  of  discharge 

Sufficient  Showing  that  Exoeutioii  Was  may  be  set  out  with  a  taliter  processum 

Properly  Directed.  —  An  averment  in  a  est.     Brown  v.  Foster,  6  R.  I.  564. 

declaration  in  debt  on  a  jail  bond  that  Should  Conclude  with  Verification.  —  In 
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Kon  Eft  Paetnm.  —  Under  the  plea  of  nan  est  factum  in  such  action 
the  defendant  may  avail  himself  of  any  ground  of  defense  show- 
ing that  there  never  was  any  legal  validity  to  the  bond.* 

Kil  Debet  is  not  a  good  plea  in  an  action  of  debt  on  a  poor  debtor's 
bond.* 

debt  on  a  prison-limits  bond,  where  the  oner  justifies.     Brown  v,  Foster,  6  R. 

declaration  sets  out  a  breach  of  the  I.  564. 

bond  by  the  escape  of  the  prisoner,  a  What  8ai&oieiit  to  Bapport  Plea  of  For* 

plea  of' the  discharge  of  the  prisoner  fJormaaoo.  —  In    an   action    on  a    poor 

from  jail  under  the  Poor  Debtor's  Act,  debtor's  bond,  if  it  is  shown  that  one 

containing  new  matter  by  way  of  con-  of  the    alternative  conditions  of    the 

fession  and  avoidance  of  the  going  of  bond  has  been  fulfilled,  it  is  sufficient 

the  prisoner  beyond  the  limits,  should  to    support    a    plea    of    performance, 

not  conclude  with  a  special  traverse  of  Blanchard  v.  Blood,  87  Me.  255. 

the  escape,  to  the  country,  but  with  a  Debtor  Estopped  to  Attack  Validity  of 

verification;   and  a  replication  to  such  Bond.  —  A  plea  of  performance  of  the 

plea,  averring  that  no  citation  to  the  conditions    of    a    poor  debtor's  bond 

credit  was  issued  by  the  justices  who  estops  the  debtor  from  claiming  it  to 

granted  the  discharge,  or  was  served  be,  by  reason  of  its  variance  from  the 

upon  the  creditor,  is  not  liable  to  ob-  requirements  of  the  statute,  a  common- 

jection   because  the    plaintiff  did  not  law  bond.     Hackett  v.  Lane,  61  Me. 

join  in  the  issue  tendered  by  the  spe-  31. 

cial  traverse,  but  attacked  the  validity  1.  Downer  v.  Dana,  19  Vt.  338. 

of  the  discharge  under  which  the  pris-  8.  Dyer  v,  Cleaveland,  18  Vt.  241. 
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POSSESSION,  WRIT  OF. 

By  Henry  Stephen. 

I  DsrnriTiOK,  Use  of  Wbit,  and  Soofz  op  Axtioli,  744. 

1.  Definition^  744. 

2.  Use  of  Writ^  745. 

3.  Scope  of  Article^  745. 

H   FOUC  AVD  COKTEKT8  07  WbIT,  745. 

nL  IssuAVCS  07  Wbit,  747. 

1.  Limitation^  747. 

2.  Writ  Issuing  of  Course^  747. 

3.  On  Motion^  748. 

IV.   COKTBOL  07  WBIT,  749. 

T.  ExicuTiOK,  751. 

1 .  Time  of  Making,  751. 

2.  How  Effected,  751. 

3.  What  It  Affects, /J ^2. 

4.  Whom  It  Affects,  753. 

5.  Sufficiency  Of,  755. 

TL  ASLIE7  AGAnrsT  Wbit  Attsb  Bxscvtiok,  756. 

Vn.  ALIA8  AND  PLimiBS  WBITB,  758. 

CROSS-REFERENCES. 

As  to  Writs  of  Restitution  see  article  RESTITUTION,  and  see  the 
General  Index  to  this  work. 

I  DsFiiriTiOK,  TJss  07  Wbit,  and  Soon  07  Abtiolb  —  1.  Defi- 
nition. —  A  writ  of  possession  or  habere  facias  possessionem  is  one 
which  directs  a  ministerial  officer  ^  to  give  one  who  is  entitled 
thereto  the  actual  possession  of  what  has  been  recovered  in  an 
action,  • 

1.  BirMtton  to  lh«rift  —  The  writ  is  a  8.  3  Black.  Com.  413. 

judicial  one,  and  at  common  law  is  lBt«rf«r»iiee   with    Potisuloii   of    Bo- 

always  directed  to  the  sheriff  of  the  oolTor. — Where  the  judgment  is  against 

county  in  which  the  premises  are  situ-  the  receivers  of.  a  railway  company,  it 

ate,  or,  in  case  of  his  inability  or  inca-  is  proper  for  the  court  to  withhold  a 

pacity  to  execute  it,  to  the  coroner,  writ  of   possession  as  far  as  the  re- 

4  Inst.  271.  ceivership  is  concerned.    Abbey  v.  In- 
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2.  TJie  of  Writ  —  A  Commoa-law  Writ,  —  Originally  the  writ  was  used 
only  in  the  common-law  action  of  ejectment,  to  place  a  successful 
plaintiff  in  possession  of  the  fruits  of  his  judgment,*  and  never 
issued  from  a  court  of  chancery.* 

Xodtrn  V—  of  Writ,  —  Under  the  modern  practice,  however,  the 

writ 
enforce 
ejectment } 

In  short,  whenever  the  object  is  to  place  a  person  in  the  posses- 
sion of  real  or  personal  property,  the  writ  in  use  is  that  of 
possession. 

8.  Scope  of  Article.  —  As,  however,  the  practice  respecting  writs 
of  possession  is  the  same  in  principle  whether  issuing  at  common 
law,  in  equity,  or  under  a  statute,  this  article  is  intended  to 
include  all  writs  in  the  nature  of  the  common-law  writ  of  habere 
facias  possessionem.  • 

n.  Fowl  AND  COKTSKTS  OF  Weit.  —  The  form  of  writ  principally 
used  in  modern  times  differs  but  little  from  the  ancient  one,  and 
is  prescribed  substantially  in  the  various  codes  of  practice;'' 
and  their  statutory  requirements  (as  in  other  writs  of  execution) 

ternational,  etc.,  R.  Co.,  5  Tex.  Civ.  (DeM  573;  Harryman  v.  Starr,  56  Md» 

App.   261.    Aod  see  generally  article  63;  Curran  v.  Culp,  (Ky.  1891)  15  S. 

Receivers.  W.    Rep.    657.      See    also    Perez    v^ 

1.  Bac.  Abr.,  tit.  Execution,  D  5.  Everett,  73  Tex.  431;  Bosse  t/.  Johnson, 

8.  Wallen  v,  Williams,  7  Crancb  (U.  73  Tex.  608:  Motz  v.  Henry,  (K!an.  App» 

S.)  602,  citing  5  Com.  Dig.,  Pleader,  3  1898)  54  Pac.    Rep.   796;    Dorsey    v» 

B.  30;  Q  Vin.  Abr.,  tit.  Error,  F,  pi.  3.  Campbell,  i  Bland  (Md.)  356. 

S.  &i  TtnntSMe,  even  before  the  code.  In  Fedml  Courts  the  writ  may  be 

a  court  of  chancery  bad  jurisdiction  to  awarded  where  it  is  permissible  in  state 

award  a  writ  of   possession  for  land  practice.     Leigh  ton  v.  Young,  10  U.  S. 

where  a  controversy  concerning    the  App.  ^. 

title  was  properly  in  court.    Irvine  v,  4.  See  the  statutes  of  the  various 

McRee.  5  Humph.  (Teno.)  554.  sutes. 

In  teiti  to  doiot  Titlo.— So  also  where  6.  Isler  v,  Foy,  66  N.  Car.  547;  Field 

the  bill  is  one  to  quiet  title  the  writ  has  v.  Moody,  xii  N.  Car.  353;  Meyer  v. 

been  used  in  some  states.    Trabue  v,  Kirliclcs,  (Tex.  Civ.  App.  1894)35  S.  W. 

Ingles,  6  B.  Mon.  (Ky.)  84;  Ballinger  Rep.  652;  Willbum  v.  Tow,  (Tex.  Civ. 

V,  Waller,  9  B.  Mon.  (Ky.)  68;  Lom-  App.  1893)  23  S.  W.  Rep.  853;  Carleton 

bard  v.  Atwater,  43  Iowa  599;  Lees  v,  v,  Hausler,  (Tex.  Civ.  App.  1899)  49  S. 

Wetmore,    58  Iowa  170;    Wy.'and  ».  W.  Rep.  118. 

Mendel,  78  Iowa  739;  Strabala  v,  Lewis,  6.  ConAuion  of  Toms.  —  Reporters  and 

80  Iowa  510;  Landregan  v,  Peppin,  94  law  writers  have    in  many  instances 

Cal.  465.  designated  as  writs  of  possession  those 

Afttr  Dowor  Had  Boon  AnJgnod  the  which  in   reality  are  either  writs  of 

writ  was  awarded  in  Agnew  t/..Lichten,  assistance  or  writs  of  restitution.    As 

19  111.  App.  79.  to  the  former,  see  article  Assistance, 

In  Partitioii  Siiiti  the  court  may  carry  WRrr  of,  vol.  3,  p.  975;  and  as  to  the 

its  decree  into  effect  by  awarding  the  latter,  see  article  Restitution,  Writ 

writ.     Kern  v,  Zink,  55  111.  449.  of. 

Aftor  Jvdioial  talo.  —  In  cases  where  7.  Forms.  —  For  an  old  form  of  the 

property  is  sold  under  a  decree  of  court  writ  see  Wentworth's    Pleading,  vol. 

the  writ  may  be  awarded.    Junek  v,  10,  p.  49.    For  forms  of  modern  writs 

Hezeau,    xi    La.    Ann.   731;    Smyrna  see  Rev.  Stat.  111.,  c.  45,  g  43;  Code 

Bldg.  Loan  Assoc,  v,  Worden,  5  Houst.  Civ.   Pro.  Cal.,  g  683;  Code  Civ.  Pro. 

a)el.)  508;  Wright  V.  Rodney,  5  Houst.  N.  Y.,  g  1373. 
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must  be  strictly  followed.* 

Defoription  of  Premises  Becoyered.  —  But  with  respect  to  the  idiosyn- 
crasies peculiar  to  a  writ  of  possession,  the  description  of  the 
premises,  which  the  officer  is  directed  to  give  to  the  plaintiff,  is 
of  a  general  character,*  though,  in  order  that  the  execution  of 
the  writ  may  be  the  more  certain,*  it  should  follow  the  judgment 

and  declaration.*     But  whether  the  description  be  general  *  or 

1.  See  article   Executions  Against  follow  the  complaint.  Orton  v.  Noonan, 

Property,  vol.  8,  p.  388.  i8  Wis.  447;  Copley  v.  Bonner,  7  La. 

8.  Minnte  and  Precise  Desoription  Kot  Ann.  579. 
Bequired.  —  It  is  the  modern  practice  Bnle  at  Common  Law.  —  Moreover,  the 
for  the  plaintiff  to  point  out  the  prera-  rule  seems  to  have  been  the  same  at 
ises  to  the  sheriff,  as  it  was  found  by  common  law  from  a  very  early  day. 
experience  that  the  contrary  course  of  Thus,  Roe  v.  Dawson,  3  Wils.  49,  is  re- 
requiring  a  minute  and  precise  descrip-  ported  as  follows:  **  The  plaintiff  io 
tion  of  the  land  was  attended  with  ejectment,  as  tenant  in  common,  re- 
many  inconveniences.  If  a  description  covered  possession  of  five-eighths  of  a 
be  minute,  it  must  be  exact  or  its  very  cottage,  with  the  appurtenances,  and  a 
minuteness  only  misleads.  It  is  true  writ  of  possession  was  executed  by  the 
that,  under  this  practice,  a  plaintiff  sheriff,  who  turned  the  tenant  out  of 
may  seek  to  obtain  possession  of  more  possession  of  the  whole,  and  locked  up 
than  he  has  recovered;  but  in  such  the  door,  as  appeared  by  affidavit, 
case  the  courts  will  interfere  summa-  Curia:  This  is  wrong;  the  writ  ought 
rily  and  restrict  the  action  of  the  sheriff  to  have  pursued  the  verdict.  Let  there 
under  the  writ  to  the  land  to  which  the  be  a  rule  upon  the  sheriff.*' 
plaintiff  proves  title  at  the  trial.  John-  6.  f^eeliying  Portion  of  Land  SeeoTtred. 
son  V.  Nevill,  65  N.  Car.  677.  —  Where  an   entire   tract  of    land  is 

8.  Williams  v,  Kelso,  7  La.  409,  hold-  claimed  and  a  verdict  given  for  only  a 

ing  that  as  Code  Prac.  La.,  art.  C30,  portion  thereof,   the   writ  will  be  bad 

631,  requires  that  the  writ  shall  be  di-  unless  it  specifies  that  portion  with  ex- 

rected  to  the  sheriff  with  a  copy  of  the  actness;  for  by  this  method  questions 

judgment  and  a  copy  of  the  petition  to  are  settled  at  once  which  might  other- 

which  it  refers,  reasonable  certainty,  wise  produce  troublesome  controversy 

at  least,  is  required.  in  other  forms.     McCuUough  v.  East 

Where  Diyision  Lines  Are  in  Dispute  the  Tennessee,  etc.,  R.  Co.,  (Ga.  1808)32 

description  should  describe  the  lands  S.  £.  Rep.  97.    Citing  Hicks  v,  Brinson. 

adjudged  with   sufficient  certainty  to  100  Ga.  595;  M'Arthurv.  Porter,  6  PeL 

enable  the  officer  correctly  and  intelli-  (U.   S.)  205;    Hitchcox  v.  Rawson,  14 

gently  to  execute  the  writ.     Franklin  Gratt.  (Va.)  526;  Kyser  v.  Cannon,  29 

t/.  Haynes,  119M0.  566.     SeealsoClark  Ohio  St.  359;  Smith  r.  Jcnks,  10  S.  & 

V,  Clark,  7  Vt.  190;  Davis  v.  Judge,  44  R.  (Pa.)  153;  Crommelin  v,  Minter,  9 

Vt.  500.  Ala.    594:    Bennet  v.  Morris,  9  Port. 

4.  Sherman    v,   Hanno,    66    N.    H.  (Ala.)    171;     Gregory   v,    Jacksons,    6 

160.  Munf.  (Va.)  25. 

Following   Judgment   and    Complaint.  Where    a  general   verdict  was  ob- 

—  It  is  true  that  the  sheriff  is  seldom  tained  by  the  plaintiff,  who  sued  for 

or  never  provided  with  process  so  ex-  five  acres  of  land,  and  failed  to  prove 

plicit  on  its  face  that  he  can,  without  title  to  twenty-nine  feet,  the  court  held 

the  aid  of  extrinsic  information,  exe-  that  the  writ  should  describe  only  that 

cute   it  with   unerring  certainty.     He  portion    to    which    he    showed    title. 

must  avail  himself  of  the  information  Bledsoe   v.    Doe,   4   How.   (Miss.)   13. 

of  others  as  to  location,    boundaries,  See    also    Jackson    v.   Van  Bergen,  i 

etc.     But  then   he  must  always  have  Johns.  Cas.  (N.  Y.)  roi. 

process  so  certain  on  its  face  that  with  Where  the  Verdict  Was  for  Four  TJndi- 

the  help  of  such  extrinsic  information  vided  Hinth  Parts  of  a  tract  of  land,  in 

he  can  look  upon  it  and  say  that  such  favor  of  four  plaintiffs,  and  judgment 

or  such    are  the   premises   described,  therefor,  a  writ  of  habere  facias  fosses- 

The  writ  should,  in   fact,    follow  the  sionem  issued  to  put   the  plaintiffs   in 

judgment,   and   the  judgment  should  possession  of  the  whole  tract  of  land 
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special,*  it  will  be  sufficient  if  the  premises  can  be  identified.* 

Btturn  Dftj  Unnaoeowtry.  —  It  is  unusual  to  designate  a  return  day,* 
but  the  writ  may  be  made  returnable  at  a  certain  date.^ 

m  IssuAVCS  07  Wbit  —  1.  Limitation.  —  Under  the  common 
law  the  plaintiff  must  sue  out  his  writ  within  a  year  and  a  day  • 
after  the  rendition  of  the  judgment,*  or  he  will  be  compelled  to 
renew  the  judgment  by  scire  facias.'' 

BfliMt  of  Iwnaneo  Without  Soiro  Paeiat.  —  Should  it  issue  after  the 
expiration  of  that  time,  without  the  judgment  being  revived,  it 
will  be  irregular  and  voidable,*  except  where  its  issuance  has  been 
enjoined  •  or  stayed  by  appeal  or  writ  of  error.** 

2.  Writ  iMoing  of  Course.  —  And  during  this  period,  execution 
may  issue  as  of  course  in  cases  where  the  landlord  defends,**  or 
when  the  defendant  disclaims.^* 

was  held  correct.     Dupoot  v,  Ervin,  a  In  Louidana  no  length  of  time  will 

Brev.  (S.  Car.)  400.  deprive  a  party  of  hisnght  to  issue  the 

1.  Where  There  Is  a  Special  Verdict  des-  writ.     Riddle  v,  Ratliff,  8  La.  Ann.  106. 

iffnadng  by  metes  and  bounds  the  pre-  In  How  York  the  limitation  is  five 

else   part   found  for  the  plaintiff,    the  years.    Van  Rensselaer  v.  Wright,  121 

judgment  and  execution  must  conform  N.  Y.  626. 

thereto.       McC raven   v,    McGuirc,   23  6.  Bac.  Abr.,  tit.  Ejectment,  G. 

Miss.  100.  Citing  Jackson  v.  Raihbone,  When  Time  Begini  to  Bua.  —  The  time 

3  Cow.  (N.  Y.)  296;  Camden  z/.  Haskill,  will  run  from  the  day  on  which  the 

3  Rand.  (Va.)  465;  Doe   v.   Wilson,   2  judgment    is    entered.       Barnes    197; 

Stark.  477,  3  E.  C.  L.  495.  Emmons  v.  Bishop,  14  111.  152;  Pugh 

8.  Franklin  v.  Merida,   50  Cal.  289;  v.  Reat,  107  111.  440. 

Lawrence  v,  Davidsoa,  44  Cal.  177.  7.  Lofrry  v,  Jenkins,  3    Bibb  (Ky.) 

BiliMtofViioortaiBty.  —  Uncertainty  of  314;  Bac.  Abr.,   tit.  Ejectment,  G;   2 

<iescriptlon  of   the  boundaries  of  the  Sel.   204;    Withers    v,    Harris,   2   Ld. 

premises  recovered  will  not  render  a  Raym.  806;  Runnington  on  Eject.  428. 

writ  void.     Bumham  v.  Stone,  loi  Cal.  Bat  if  Exoeation  £>  Taken  Oat  within 

170.  and  continued  beyond  the  year,  there  is 

Execution  of  the  writ  cannot  be  com-  no  necessity  for  a  scire  facias,  because 

pelled  if  there  be  not  an  accurate  de-  no  presumption  can  then  arise  that  the 

acription.      Goldman  v,  Douglass,  81  plaintifif  has    released   the  execution; 

Tex.  648.  for,  having  been  taken  out,  it  may  be 

Motion  to  Qoash.  —  Where  it  is  desired  owing  to  the  sheriff's  neglect  that  it  is 

to  take  advantage  of  uncertainties  in  not  executed.     2  Inst.  471;  2  Leon.  77. 

the   writ,   the   party  should   move   to  8.  Bowar  v,  Chicago  West  Div.  R. 

quash.     Parr  v.  Van  Horn,  38  111.  226.  Co.,  136  111.  loi. 

8.  Jackson  v.  Hawley,  11  Wend.  (N.  9.  Michel  v.  Cue,  2  Burr.  660.     But 

Y.)  183,  in   which  case  the  court  said  see  contra^  Booth  v.  Booth,  6  Mod.  288. 

that  the  object  of  not  having  a  return  10.  Goodwin    v.   Grudge,  Cro.  Eliz. 

day  is  that  the  writ  may  be  re-executed  416;  i  Rolle  Abr.  899,  c.  20;  Howard 

as  often  as  the  defendant  may  forcibly  v,  Pitt,  i  Salk.  261;    Bowar  v,  Chicago 

enter  on  the  premises  from  which  he  West  Div.  R.  Co.,  136  111.  101. 

has  been  removed.  11.  Doe  v.  Bennett.  4  B.  &  C.  897,  10 

4.  Witbeck  v,  V^n  Rensselaer,  64  N.  E.  C.  L.  466.     And  see  Isler  v.  Foy,  66 

Y.  27.  N.  Car.  547. 

8.  In  nilnoii  the  writ  may  issue  with-  Ko  Fnrthor  Order  of  Coort  is  neces- 

in  seven   years.     After  that  time  the  sary.     David  v.  Municipality  No.  Two, 

judgment,  by  analogy  to  other  judg-  11  La.  Ann.  47;  Bourguignon  r.  Bou- 

ments,  becomes  dormant,  and  execu-  dousqute.  7  Martin  N.  S.  (La.)  157. 

tion  can  issue  only  upon  its  revival  by  12.  That  is,  as  to  the  lands  disclaimed, 

scire   facias.     Wilson    r.   Trustees  of  if  the  disclaimer  is  as  to  a  portion  only. 

Schools,  138  111.  285;  Bowar  z/.  Chicago  Squires  v.   Riggs,  2  Hayw.  (N.  Car.) 

West  Div.  R.  Co.,  136  III.  loi.  150;  Godfrey  r.  Cartwright,  4  Dev.  L. 
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Mandaaiu  to  Compel  IitnaiiM.  —  And  when  a  party  is  entitled  to  a 
writ  of  possession,  mandamus  lies  to  compel  a  court  or  judge  to 
issue  it,* 

Ord«r  fsr  ItfuanM  VnnooMiary.  —  It  is  not  necessary  that  the  issuance 
of  the  writ  should  be  directed  by  the  judgment;*  the  practice 
being  to  enter  the  verdict  generally,  upon  which  the  plaintiff  sues 
out  the  writ  of  possession.^ 

Agrotmoiit  to  8oU  Pnmiiot  to  Doftndiat.  —  If,  after  judgement,  the 
plaintiff  should  contract  to  sell  the  premises  to  the  defendant  he 
will  entirely  lose  his  right  to  issue  the  writ.* 

8.  On  Kotion.  —  The  plaintiff  must  move  for  an  execution  in 
cases  where  the  term  under  which  he  claims  has  expired,*  or  after 

(N.  Car.)  487;    Bronson  v,  Paynter,  4  nonpayment    the    right    of    issuance 

Dev.  &  B.  L.  (N.  Car.)  393.  which  he  had  abandoned.     Hough  r. 

1.  People  V,  Murray*  a  Misc.  Rep.  Norton,  9  Ohio  45. 

(N.    Y.    Super.    Ct.)    152;     People    v.  6.  Whothor  a  Writ  Should  liiiao  U  TUs 

Tracy,  i  Den.  (N.  Y.)  617;  People  v,  Oaso  is  not  well  settled.     It  was  held 

Willis,  5  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  that  the  writ  could  not  issue  in  Robert- 

205.  son  V,  Morgan,  2  Bibb  (Ky.)  148.     And 

8.  Landregan  v,  Peppin,  94  Cal.  465 ;  where  one  had  issued  it  was  quashed. 

State  V,  Bondy,  15  La.  Ann.  573.  Wood  v,  Coghill,  7  T.  B.  Mon.  (Ky.) 

8.  Pennel  v,  Weyant,  2  Harr.  (Del.)  601. 

501.  In  Tobin  v.  Cleary,  7  Ir.  C.  L.  Rep. 

Whifo  Ono  of  Two  PlaintUb  Diss  after  17,  it  was  held  that  the  person  so  losin^r 

judgment  the  writ  may  issue  without  his  title  by  an  occurrence  subsequent 

scire  facias.     Howell  v,  Eldridge,  21  to  action  was  entitled  to  judgment,  but 

Wend.  (N.  Y.)  678.  not  to  a  habere »     Compare  Dm  v,  Bluck, 

If  tho  Plalntifl  Diss  and  His  Estate  Is  3  C^ampb.  447. 

Contiiiaod  in  heirs,  a  writ  of  possession  In    New    York,   the    plaintiff's   title 

may  issue  under  the  direction  and  con-  having  expired  pending  a  decision  on 

trol  of  the  court  as  to  the  persons  en-  appeal,  the  judgment  was  affirmed,  bat 

titled  to  be  put  in  by  the  sheriff;  but  the  issuance  of  a  ^^^^  was  restrained, 

where  the  defendants  are  some  of  the  Ollendorf  v.  Cook,  x  Lans.  (N.  Y.)  37. 

heirs  of  the  deceased  plaintiff,  the  ex-  But  see  Code  Civ.  Pro.  N.  Y..  $  1520. 

ecution  should  be  modified  by  putting  Writ   iMiiei   luUoss  DofeBda&t  Wk»m% 

in  the  other  heirs  with  them  instead  of  Oauio    Against    It.  —  In    Knight     v, 

putting  the  defendants  out  of  posses-  Clarke,  15  Q.  B.  Div.  294,  it  was  held 

sion.     Wilson  v.  Hall,  13  Ired.  L.  (N.  that  the  claimant  in  ejectment  is  eo- 

Car.)  489.    Or  it  may  issue  and  be  ex-  titled  to  a  writ  of  possession,  notwith- 

ecuted  for  the  benefit  of  the  successors  standing  his  estate    in  the  premises 

in    title    of     the     deceased     plaintiff,  terminates  after  the  commencement  of 

Franklin  v,  Merida,  50  Cal.  289.  the  action  and  before  trial,  unless  it  is 

Keoessity  to  First  Tax  Costs.  —  Where  unjust  and  futile  to  issue  such  a  writ; 

the  plaintiff  obtains  a  verdict  for  pos-  and  it  is  for  the  defendant  to  show 

session  mesne,  rents  and  costs,  he  is  affirmatively  such  injustice  and  futiU 

not  entitled  to  a  habere  until  costs  are  ity.     Approving  Gibbins  v,  Buckland,  x 

taxed  and  added  to  the  judgment  or  H.  &  C.  736. 

waived  by  him,  as  until  then  the  judg-  BiliMt  of  I^JvnetioA  Against  Ixoestiin 

ment    is    not    complete.     Beasley    v,  of  Writ.  —  Where  execution  of  the  writ 

Chapman,  6  Jr.  L.  Rep.  393.  of  habere  possessionem  is  prevented  for 

4.  Agroomont  to  80U  Premisas  —  Kon-  several  years  by  injunction,  the  plain- 
payment.  —  In  a  case  where,  after  re-  tiff  is  entitled  to  the  writ  on  motion 
covery,  the  successful  party  agreed  to  upon  a  rule  to  show  cause,  without  a 
sell  the  premises  to  the  defendant,  who,  scire  facias,  provided  not  more  than  a 
however,  failed  to  pay  therefor,  it  was  year  has  elapsed  since  the  affirmance, 
held  that  by  so  contracting  the  plaintiff  bv  the  appellate  court,  of  the  decree 
had  the  fruits  of  his  judgment,  and  dissolving  the  injunction.  Noland  r. 
that  he  could  not  regain  because  of  Seekright,  6  Munf.  (Va.)  185.    But  tliis 
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the  lapse  of  a  year  and  a  day  after  judgment,*  and  in  ejectment 
proceedings  under  occupying  claimants*  acts,*  or  in  cases  where 
the  verdict  is  conditional.* 

Kotioo.  —  Notice  of  the  motion  must  be  given.* 

IV.  CoKTBOL  OF  Wbit.  —  After  issuance,  this  writ  is,  like  other 
writs  of  execution,*  subject  to  the  control  of  the  plaintiff  or  his 
agent.* 

BqnitnUo  Control  of  Conrt.  —  In  the  action  of  ejectment,  the  court 
that  renders  the  judgement  exercises  a  species  of  equitable  juris- 
diction over  the  writ  of  possession,  recalling  it  if  justice  requires,^ 
and  sometimes,  after  it  has  been  executed,  awarding  a  writ  of 
restitution.* 

Belaj  in  Cawing  Writ  to  Bo  Exoontod.  —  In  the  exercise  of  his  control 
the  plaintiff  must  be  careful  not  to  show  laches,  or  the  acts  of  the 
officer  under  it  may  be  without  authority  of  law.* 

decision  is  opposed  to  that  in  Smith  v,  force  the  j»ayment  of  purchase  money, 

Hombaclc,  3  A.  K.  Marsh.  (Ky.)  393.  and  the  judgment  was  conditional  on 

1.  Bac.  Abr.,  tit.  Ejectment,  i.  the  payment  of  the  purchase  money  in 

Keoeirity  for  Spoelal  Order.  —  Where  two    instalments,    and     the    plaintiff 

the  plaintiff  fails  to  sue  out  the  writ  for  assigned    the    last  instalment    before 

a  year  after  judgment  it  is  doubtful  either  was  due,  it  was  held  that  after 

whether  he  is  entitled  to  it  without  a  the  assignment  he  could  not  sue  out  a 

special  order.    Oetgen  v.  Ross,  47  III.  habere  before  the  last  instalment  was 

Z43.  due.     Boyd  v,  McNaughton,  51  Pa.  St. 

8.  Morrill    v.  Gelston,  32  Md.  116;  225. 

Cooke  V,  Brice,  20  Md.  403;  Turner  v.  4.  Doe  v.  Roe,  2  Dowl.  N.   S.  407; 

Waters,  14  Md.  62;  Clarke  v,  Belmear,  Ritchie  t/.  Johnson,  50  Ark.  551;  Oeigen 

z   Gill  &  J.  (Md.)   443;  McMechen  r.  v.  Ross,  47  111.  142;  Van  Rensselaer  v. 

Marman,  8  GillA  J.  (Md.)57;  Waters  Wright,    121    N.   Y.  626;    Shultes  v, 

V.  Duvall,  6  Gill  &  J.  (Md.)  76;  Penn  Sickles,  70  Hun  (N.  Y.)  479. 

V,  Isherwood,  5  Gill  (Md.)  206;  Dill  v,  6.  See  article   Executions  Against 

Satterfield,  34  Md.  52;  Griffith  v.  Ham-  Property,  vol.  8,  p.  484. 

mond,  45  Md.  85;  Meloy  v.  Squires,  42  6.  Smith  v.  White,  5  Dana  (Ky.)  376. 

Md.  378;  Nutwell  V,  Nutwell,  47  Md.  If  Pooiaiiion  Bo  Belivorod  to  the  Agent 

35;  Deakins  t/.  Rex,  6oMd.  5Q3;  Miller  the  service  is  good,   for  the  agent's 

V.  Allison,  8  Gill  &  J.  (Md.)  35 ;  Schaefer  possession   is  in   fact  and  in  law  the 

f/.  Amicable  Permanent  Land,  etc.,  Co.,  possession  of  the  principal,  and  upon 

53  Md.  83.  that  possession  he   may  maintain  an 

After  the   rights  of  the  occupying  action  for  forcible  entry.     Kercheval  v, 

claimant  are  asceruined  and  fixed  by  Ambler,  4  Dana  (Ky.)  167;    HiggiU' 

judgment,  if  the  other  party  elects  to  botham  v.  Higginbotham,  10  B.  Mon. 

pay  the  amount  found  due  to  such  oc-  (Ky.)369. 

cupying  claimant,  and  does  so,  he  may  Tho  Aisigiioo  of  tho   Pvrohasor  at  a 

then  move  for  a  writ  of  possession,  mortgage  sale  may  be  given  possession. 

Hollingsworth  v,  Stumph,  131  Ind.  546;  Motz  v,  Henry,  (Kan.   App.  1898)  54 

Gilman  v.  Stetson,  18  Me.  428;  Bodiey  Pac.  Rep.  796. 

V,   Hord,   7  T.    B.    Mon."  (Ky.)    321;  7.  Oetgen  v.  Ross,  47  111.  142;  Bowar 

Douglass  V.  Sharp,  64  Ark.  645:  Field  v.  Chicago  West  Div.  R.  Co.,  136  111. 

V.  Moody»  III  N.  Car.  353.  loi. 

8.  Tho  jfooasiMTj  Ihowiay.  —  The  party  8.  Coleman  v,  Henderson,  3  III.  251; 

asking  for  the  writ  must  show  to  the  Ex  p,   Reynolds,    i  Cai.   (N.  Y.)  500; 

satisfaction  of  the  conrt  that  he  is  justly  Jackson  v.  Hasbrouck,  5  Johns.  (N.  Y.) 

entitled  to  it.    Jones  v.  Backus,  (Pa.  366;    Doe  v.  Roe,  4  Burr.  1996.    See 

z886)  5  Cent.   Rep.  138;    Connollys,  also  article  Restitution,  Writ  of. 

Miller,  95  Pa.  St.  513.  9.  Laehoi  InEzoeatiikf  Writ.  —  Where 

Where  a  defendant  confessed  judg-  a  writ  of  possession  issued  in  1879  and 

ment  in  an  action  of  ejectment  to  en-  remained  in  the  hands  of  the  agent  of 
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PlAintiiT  Must  Identify  Premifai.  —  The  plaintiff,  who  acts  at  his  own 
peril,  must  point  out  to  the  officer  the  premises  recovered,  if  the 
verdict  be  general ;  *  and  if  he  fails  to  identify  the  property  the 
officer  cannot  be  compelled  to  execute  the  writ,*  and  it  may  be 
returned  unexecuted.* 

Premifeo  1>etoribed  SpodiLoallj.  —  But  if  the  judgment  be  upon  a 
special  verdict  describing  the  premises  the  plaintiff  is  confined  to 
such  location.* 

Beititation  of  Property  Improperlj  Taken.  —  Should  the  plaintiff  claim 
and  receive  too  much  under  the  writ,  the  court  will  in  a  summary- 
way  restore  the  party  to  possession  of  that  of  which  he  has  been 
improperly  deprived.* 

Officer  Kay  Demand  Indemnity.  —  Moreover,  the  plaintiff  may  be 
required  by  the  officer  to  give  him  indemnity  before  following  his 
directions,*  and  should  an  indemnity  be  refused  the  officer  may 

the  plaintiff  until  he  delivered  it  to  the  But  if  the   premises  be  specifically 

officer  for  execution  in  the  fall  of  1882,  described,  the  defendant  cannot  have 

the  writ  became /tt«r/«j  ojicio  long  be-  relief  summarily.     Natchez  v.  Vander- 

fore  execution.     Texas-^iexican  R.  Co.  velde»  31  Miss.  706. 

V.  Cahill,  (Tex.  Civ.  App.  1893)  23  S.  6.  Clark     v.    Parkinson,    10    Allen 

W.  Rep.  232.  (Mass.)  133. 

1.  Simpson  v.  Shannon,  5  Litt.  (Ky.^  Even  if  the  Premisee  Are  ^pedfleallj 
323;  Pennel  v.  Weyant,  2  Harr.  (Del.)  Described  in  the  Writ,  the  officer  may 
50T;  Johnson  r.  Nevill,  65  N.  Car.  677;  demand  indemnity  if  he  finds  persons 
Davis  V.  Higgins,  87  N.  Car.  298;  Fer-  in  possession  who  arc  neither  parties 
guson  r.  Wright,  115  N.  Car.  568;  Jack-  to  the  action  nor  named  in  the  writ, 
son  V,  Rathbone.  3  Cow.  (N.  Y.)  291.  claiming  to  be  rightly  in  possession  and 

2.  Goldman  v,  Douglass,  81  Tex.  648.     not  in  privity  with  the  defendant,  and 
Mandamus     to    Compel    Exeoutlon. —    the    circumstances    are    such    that    a 

Where  parties  not  privy  to  the  eject-  reasonable  doubt   exists  whether  the 

ment  proceedings  claim  possession  a  officer  has  a  right  to  turn  them  out. 

mandamus  lies  to  compel  execution.  Long  v.  Neville,  36  Cal.  455. 
Fogarty  v.  Sparks,  22  Cal.   142;  Fre-        Ooonpants    Removed    'When   Bond    It 

mont  V,  Crippen,  10  Cal.  211;   Quan  Given.  —  The  officer  is  not  clothed  with 

Wo  Chung  V.  Laumeister,  83  Cal.  384.  any  judicial  power  to  pass  upon   the 

8.  Duff  V.  Patterson,  173  Pa.  St.  153.  rights  of  parties  found  upon  the  prem- 

4.  Jackson  v.  Rathbone,  3  Cow.  (N.  ises  other  than   the  defendant.     The 

Y.)  291,  holding  that  the  sheriff  may  most  that  he  can  do  when  such  a  party 

refuse  to  give  the  plaintiff  possession  claims  to  have  a  title  anterior  to  the 

of  land  not  embraced  in  the  description,  suit  is  to  require  from  the  plaintiff  a 

Where  It  Is  Impossible  to  Looate  the  bond  of  indemnity,  or  give  a  reasonable 

Promisee,  and    the   officer  is  about  to  time  for  the  party  to  apply  to  the  court 

execute  the  writ,  he  may  be  restrained  for  a  modification  of  the  writ  so  as  to 

by  injunction.     Hicks  v.  Brinson,  100  exclude  him  from  its  operation.     Upon 

Ga.  595.  such  application  the  court  may  stay  the 

6.  Den  v.  O'Hanlin,  18  N.  J.  L.  127;  enforcement  of  the  writ,  or  except  the 

Den  z'.  Johnson,  12  N.  J.  L.  275;  Jack-  application  from  its  operation,  until  the 

son  V.  Rathbone,  3  Cow.  (N.  Y.)  291;  rights  of  the  parties  can  be  property 

Cottingham  v.  King,  i  Burr.  629.     In  determined.       But  when   a  sufficient 

this  case  Lord  Mansfield  said:  **  In  this  bond  of  indemnity  is  tendered,  and  no 

fictitious  action  the  plaintiff  is  to  show  different  order  is  made  in  the  manner 

the  sheriff  and  is  to  take  possession  at  indicated,  the  duty  of  the  officer  will  be 

his  peril  of  only  what  he  has  title  to.  discharged  only  by  placing  the  plaintiff 

If  he  takes  more  than  he  has  recovered  in  possession  as  directed,  and  this  im- 

and  shown  title  to,  the  court  will  in  a  plies  a  removal  of  all  occupants.     Hall 

summary  way  set  it  right."  v.  Dexter,  3  Sawy.  (U.  S.)  434. 
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decline  to  proceed  further  until  directed  by  the  court.*  And 
though  the  court  may  compel  execution,  it  will  not  direct  the 
manner  thereof.* 

Motion  by  Defondaat  to  Compel  BotoriL  —  The  writ  is  SO  much  within 
the  control  of  the  plaintiff  that  the  court  will  not,  on  motion  of 
the  defendant,  compel  its  return ;  for  by  being  left  to  his  discre- 
tion he  can  act  for  his  own  advantage  so  as  to  have  the  full  benefit 
of  his  judgment.* 

T.  EXECUTIOK  —  1.  Time  of  Kaking.  —  Should  there  be  a  return 
day  named  in  the  writ,  which  is  unusual  unless  required  by 
statute,  the  officer  will  of  course  folloiv  the  directions  of  the  plain- 
tiff;  but  it  is  advisable  to  execute  before  the  return  day,  if  one  is 
named,  for  it  is  doubtful  if  the  writ  of  possession  does  not  become 
functus  officio  after  that  date.*  But  as  the  office  of  the  writ  is 
simply  to  carry  the  judgment  into  effect  with  reference  to  particu- 
lar premises,  it  has  been  considered  that  a  command  to  return  the 
writ  in  a  specified  time  is  merely  directory,*  and  that  the  writ 
may  lawfully  be  executed  after  the  return  day.* 

2.  How  Effected.  —  In  the  execution  of  his  writ  the  officer  may 
enter  forcibly,  if  necessary,  and  without  making  a  previous 
demand  of  admission,  and  even  though  there  are  persons  in  the 

1.  Huerstal  v.  Muir,  64  Cal.  450.  tion  at  his  pleasure.     For  if  he  be  put 

In  an  Applieatioii  for  Mandamus  to  com-  out  of  possession  and  be  again  turned 
pel  an  oflficer  to  remove  from  posses-  out  by  the  defendant,  he  may,  by  sua- 
sion of  the  premises  occupants  not  gesting  vicecomes  non  mint  breve^  obtain 
parties  to  the  action  it  must  be  shown  an  attachment  or  sue  out  an  alias  writ, 
distinctly  by  affidavits  that  their  pos-  Secus^  if  he  be  turned  out  by  a 
session  was  acquired  under  the  parties  stranger,  because  with  respect  to  him 
ox  pendente  lite,  Fogarty  v.  Sparks,  22  the  title  is  not  tried.  But  if  the  writ 
Cal.  142.  be  returned  executed  he  can  never  ob- 

Oiftoer  Knit  Show  Jnstifleation  for  Bo-  tain  a  new  writ,  for  it  then  appears  of 

fnsaL  — The  officer  must  at  the  hear-  record  that  plaintiff  has  had  the  full 

ing  establish  affirmatively  the  matters  benefit  of  his  suit  and  a  fresh  execution 

which  he  alleges  as  an  excuse  for  re-  will    be  superfluous.     U.   S.  v,   Slay- 

fusal.     Leese  v,  Clark,  29  Cal.  665.  maker,  4  Wash.  (U.  S.)  169. 

Hotieo  to  Ooenpants.  —  The  occupants  4.  U.  S.  v,  Slaymaker,  4  Wash.  (U. 

are  entitled  to  notice  of  the  application.  S.)  169;    Reagan  v,  Evans,  2  Tex.  Civ. 

Wright  V,  Carr,  (Ky.   1897)  41  S.  W.  App.  35. 

Rep.  23.  6.  Witbeck  v.  Van  Rensselaer,  64  N. 

8.  Bowie  V,  Brahe,  4  Duer  (N.  Y.)  Y.  27;    Phillips  v,  Sinclair,  20  Me.  269, 

676.     In  this  case  the  court  refused  to  holding  that  the  plaintifif  has  a  right 

order  the  writ  to  be  executed  in  a  par-  to  take  possession  of  the  land  by  virtue 

ticular  manner  so  as  to  remove  from  a  of  the  judgment,  without  any  writ,  if 

strip  of  land  one  and  seven-eighths  of  be  can  peaceably  do  so,  citing  With- 

an  inch  wide  (the  land  recovered)  so  ers  v.  Harris,  2  Ld.  Raym.  808. 

much  of  the  wall  of  a  building  of  thede-  6.  Witbeck  v.  Van  Rensselaer,  64  N. 

fendant  as  stood  upon   it.      And   the  Y.  27,  wherein  it  was  said:    **  Such  an 

court   further  declined   to  advise   the  execution  is  not  analogous  to  an  exe- 

sheriff,    but  said   he   must  act   under  cution  against  personal  property,  where 

the  advice  of  his  counsel  on  his  own  a  levy  is  necessary  to  subject  it  to  the 

responsibility.  operation  of    the    writ,   but  is    more 

8.  Penn  v,  Kline,  4  Wash.  (U.  S.)  64,  analogous  to  a  proceeding  to  sell  real 

citing  Runnington  on  Ejectment  434.  estate     under    an     execution,    which 

The  B«aion  of  the  Bnle  is  that  it  en*  may    be    had    without   any  previous 

ables  the  plaintiff  to  renew  the  execu-  levy." 
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house  (provided  they  are  there  for  the  purpose  of  holding  pos- 
session by  force,  and  of  opposing  the  officer  in  his  execution)  he 
may  enter  it  by  breaking  a  door  which  is  fastened ;  *  and  having 
entered,  he  must  remove  what  chattels  may  be  in  the  house, 
doing  as  little  damage  as  possible,  and  no  more  than  is  necessary 
to  place  the  plaintiff  in  full  possession.' 

Bat7  of  Defendant  to  Tield  PoMoiiion.  —  It  is  the  duty  of  the  defendant 
to  comply  with  the  order  of  the  court,  and  by  failing  to  do  so  he 
invites  the  force  that  the  law  will  employ  to  compel  obedience  to 
the  process  requiring  restoration  of  the  premises.* 

Whtre  It  Ii  Phyiioally  In^oMiblo  for  the  officer  to  take  actual  pos- 
session lawfully,  he  will  be  excused  when  he  has  done  all  in  his 
power  to  deliver  possession.* 

Whore  Partioi  WrongftiUy  Interfere  with  the  officer  in  the  execution 
of  the  writ  of  possession  they  may  be  restrained  by  an  injunction.* 

iBjnnotion  Becanee  of  Xrrors  in  Judgment.  —  On  the  other  hand  no 
injunction  will  issue  to  restrain  the  officer  in  the  execution  of  his 
writ  because  of  some  error  in  the  judgment  which  might  be  cor- 
rected at  law.* 

Irregnlaritiei  in  Exeentinf  the  Writ  must  be  adjudicated  in  the  court 
of  issuance,  and  will  not  for  the  first  time  be  regarded  in  an 
appellate  court. '^ 

3.  What  It  Affects  —  Only  ProfNtrty  Kerned  in  Writ.  —  As  the  writ  is 
issued  only  according  to  the  right  and  justice  of  what  has  been 
really  recovered,  the  officer,  in  following  directions  of  the  plain- 
tiff, must  be  careful  not  to  give  possession  of  more  than  the  latter 
has  a  right  to  recover ;  *  for,  should  more  be  taken  than  the  plain- 
tiff has  recovered,  the  court  will  in  a  summary  way  set  the  matter 
right.* 

1.  Semayae's  Case*  5  Coke  01 ;  Howe  from    making   any    further  delivery. 

V,  Butterfield,  4  Gush.  (Mass.)  302.  See  also  Curtis  v,  Hubbard,  4  Hill  (N. 

8.  Ennis  r.  Lamb,  10  111.  App.  447;  Y.)  437;    Bowie  v.  Brabe,  4  Ducr  (N. 

Page  V.  De  Puy,  40  III.  506.  Y.)  676. 

Wanton  Ii^nrj  te  ChatUli.  —  Should  6.  Hawkins  v,  McDougal,  126  Ind. 

the  officer  wantonly  injure  the  chattels  539. 

he  will  be  liable  to'the  extent  of  the  in-  Attadunant  fm  Oontampt  for  Btilitinf 

jury.    Miller  z/.  White,  80  111.  580.  Ofloer.  — See    Kingsdale    v.   Mann.   6 

8.  Page  V.  De  Puy,  40  111.  506.  Mod.  27:  Clark  v,  Parkinson.  10  Allen 

4.  In  Falvey  v,  Elliott,  22  Alb.  L.  J.  (Mass.)  133. 

156,  the  plaintiff  recovered  judgment  6.  Reast  v.  Hughes,  (Tex.  Cir.  App. 
against  the  defendant  for  possession  of  1896)  33  S.  W.  Rep.  1003. 
a  small  piece  of  land  upon  and  over  7.  Kouns  r.  Lawall,  2  Bibb(Ky.)237. 
which  was  a  wall  of  the  defendant's  8.  Bacon's  Abr.,  tit.  Ejectment,  G,  2. 
house  projecting  about  two  feet.  The  Growing  Crops  Maj  Bo  Taktn  in  exe^ 
plaintiff's  house  stood  so  close  to  the  cution  of  the  writ  against  a  tenant 
defendant's  that  it  was  impossible  to  holding  over.  Doe  v.  Witherwick,  3 
go  between  them  and  remove  or  cut  Bing.  11,  11  £.  C.  L.  8;  Altes  r. 
off  the  wall,  but  the  sheriff  cut  off  a  Hinckler,  36  111.  275. 
portion  of  the  foundation  wall  not  be-  9.  Doe  t/.  Wandlass,  7  T.  R.  113.  In 
tween  the  buildings  and  made  return  this  case  a  motion  was  at  first  made  to 
that  he  delivered  possession  of  the  set  aside  the  verdict:  but  as  there  was 
property  to  the  plaintiff  as  the  writ  a  part  of  the  premises  which  the  plain- 
commanded.    The  officer  was  excused  tiff  was  in  any  event  entitled  to  re- 
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DtliTtrj  Good  in  Ptrt.  —  If  the  writ  has  been  executed  and  more 
land  has  been  delivered  than  judgment  is  for,  the  delivery  is  good 
only  to  the  extent  of  the  recovery,  and  is  void  for  the  surplus.* 

DeliTwrj  of  VndlTidod  IntcrMt.  —  If  the  execution  directs  possession 
of  the  whole  premises  to  be  delivered  where  the  judgment  awards 
possession  of  an  undivided  interest,  it  will  be  set  aside.' 

Whtre  tilt  QeetiDMit  Ii  fsr  an  VndlTidAd  Ptrt  of  the  premises,  the  officer 
must  not  eject  those  in  possession,  but  must  put  the  plaintiff  into 
actual  possession  along  with  them.' 

4.  Whom  It  Affeots — Who  May  Bo  Syiotod.  —  The  officer  may  dis- 
possess only  parties  to  the  action,*  and  those  who  enter  under  or 
acquire  an  interest  in  the  premises  from  or  through,  or  enter 
without  title  in  collusion  with,  the  parties  subsequently  to  the 
commencement  of  the  action.* 

Profnmption  Againit  All  Ptnoni  in  Poiioiiioii.  — Prima  facie  all  parties 
in  possession  are  subordinate  to  the  defendant.  No  alienation  or 
abandonment  by  him  of  the  premises  and  the  entry  by  another 
with  or  without  his  assent  and  without  a  title  anterior  to  the 
commencement  of  the  suit  can  prejudice  the  plaintiff.* 

cover,  a  rule  was  afterwards  made  to  4.  Smith  v,  Gayle,  58  Ala.  600. 

confine  the  execution  to  such  part.  Xombori  of  the  Family  residing  with 

I^jnnotioii  Against  Shoriit — In  Brooks  the  party,  and  deriving  whatever  title 

V,  Baldwin,  Barnes  468,  an  injunction  they  may  have  from  the  same  source, 

issued  to  restrain  the  sheriff  from  de-  are  included.     Higginbotham  v,  Hig- 

livering  possession  of  more  than  the  ginbotham,    10    B.    Mon.    (Ky.)    369; 

plaintiff  was  entitled  to.  Ouster  v.   Oyster,   32   Mo.  App.   270; 

1.  Doe  V.  Lively,   i  Dana  (Ky.)  66;  Richards  v.  Smith,  47  Mo.  App.  619. 

Pope  V,  Pendergrast,  i  A.  K.  Marsh.  Husband  and  fVife,  —  As   it  is   the 

(Kj.)  122;    Dedman  v.  Smith,  2  A.  K.  duty  of  a  husband  to  defend  the  pos- 

Marsh.  (Ky.)  262.  session  of  the  family,  a  wife  will  also 

The  Ordor  for  Bostitation  must  be  only  be  turned  out  on  execution  against  her 

pro    tantOf    and    not    for    the    whole,  husband.    Johnson    v,    Fullerton,    44 

Breading  v.  Taylor,  6  Dana  (Kv.)  226.  Pa.  St.  466;    Fiske  v,  Chamberlin,  103 

8.  Skinner  v.  Odenbach,  81  Hun  (N.  Mass.  495.     See  also  Wallen  v.  Huff,  3 

Y.)  315,   citing    Jackson    v.    Stiles,    5  Snead  (Tenn.)  82. 

Cow.  (N.  Y.)  418.  6.  Satterlee    v.   Bliss,   36  Cal.  489; 

8.  Ash  V,  McGill,  6  Whart.  (Pa.)  391;  Hanson  r.  Armstrong,  22  III.  442. 

Bullion  Min.  Co.  v,  Croesus  Gold,  etc.,  Bvrdon  of  Proving  Indopendont  Titlo.  — 

Min.  Co.,  2  Nev.  168.  If  parties  in  possession  really  hold  by 

OonstmotiYO  Posmdon  of   Onrator. —  an  independent  title  it  is  incumbent  on 

Where  a  writ  was  issued  to  deliver  the  them  to  show  it.    Sampson  v,  Ohleyer, 

possession  of  the  undivided  four-fifths  22  Cal.  200;    Leese  v.  Clark,  29  Cal. 

of  land  in  the  possession  of  the  defend-  664;  Wetherbee  v,  Dunn,  36  Cal.  147; 

ant  and  his  minor  son,  who  owned  the  Ritchie  v,  Johnson,  50  Ark.  551. 

other  undivided  one-fifth,  but  the  son's  Ughtof  Aetion  forUnlawfol  Xzpnlsion. 

estate  was  not  derived  from  his  father,  —  where  the  officer  expels  any  one  not 

whose  possession  was  adverse  to  both  within  the  legal  operation  of  the  writ, 

the  son  and  the  plaintiff,  it  was  held  an  action  against  him  will  lie  at  suit  of 

that  the  defendant  should  be  dispos-  such  persons.     Rodgers  v.  Bell,  53  Ga. 

sessed  and  that  the  officer  could  not  94;    Stokes  v.   Morrow,   54    Ga.   597; 

execute  the  writ  by  giving  a  construe-  Jefferson  r.  Hartley,  81  Ga.  716. 

tive  possession  to  the  father  as  curator  6.  Hall  v.  Dexter,  3  Sawy.  (U.  S.) 

of  his  son's  estate  and  allowing  him  to  434.    See  also  Tevis  v.  Ellis,  25  Cal. 

remain  because  of  his  fiduciary  interest.  516;   Wattson  v,  Dowling,  26  Cal.  1251 

State  V,  Staed,  143  Mo.  248.  Le  Roy  v,  Rogers,  30  Cal.  234;  Ford  v* 
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Who  Maj  Vot  Be  Brietod.  —  The  officer  cannot  dispossess  those  who 
are  not  in  collusion  and  who  claim  that  they  are  rightfully  in  pos- 
session,^ nor  those  who  did  not  ^nt^x  pendente  lite  and  who  claim 
under  a  paramount  title.* 

Bomady  if  Iidiirj  Probable.  —  If  execution  is  unlawfully  attempted 
against  persons  whom  the  writ  does  not  authorize  the  officer  to 
dispossess,  the  officer  may  be  restrained  by  injunction.* 

Doyle,  37  Cal.  348;  M ' Chord  t/.  M' Clin-  the  defendant  was  not  in  possessioo 

tock,  5  Litt.  (Ky.)  304;  Mayo  v.  Sprout,  and  that  the  intervener  was  in  posses- 

45  Cal.  100.  sion  in  his  own  right  prior  to  suit  com- 

PofMOfioii  Taken  Ptndiiig  Aetion  of  menced,  and  has  been  since,  and  that 
^jeotment.  —  Where,  pending  an  eject-  he  does  not  claim  under  the  defendant, 
ment,  two  other  parties  take  possession  or  under  any  one  claiming  by  or  under 
of  the  premises  in  controversy,  and  the  him,  the  officer  will  be  ordered  to  pro- 
plaintiff  in  the  ejectment  sues  out  a  ceed  to  execute.  Kelly  v,  Ncrthrop, 
writ  after  judgment,  the  officer  must  159  Pa.  St.  537.  But  see  Krepps  v. 
dispossess  the  other  parties  and  deliver  Mitchell,  156  Pa.  St.  320. 
possession  to  the  plaintiff.  Hickman  Death  of  Husband  —  BispooMoiion  of 
V,  Dale,  7  Yere.  (Tenn.)  149.  Widow.  —  When  a  man  dies  in  posses- 

1.  Long  V.  Neville.  36  Cal.  455.  sion  of  real  estate  occupied  by  himself 

Pofiooiion  Befbro  or  hSUit  8nit  Brought,  and  family  as    a    homestead,    under 

—  This  is  so  whether  they  were  in  pos-  claim  of  title,  and  the  members  of  the 

session  before  or  after  suit  brought,  family  continue  to  occupy  it  affer  his 

Irving  V.  Cunningham,  77  Cal.  53.  death,  and  the  widow  marries  again, 

Aotlon  Againit  Tenant  —  DiipoMOMion  and  her  second  husband  resides  with 

of  Landlord.  —  Where,  pending  an  ac-  her  and   her  family  upon  the    same 

tion    of    ejectment  against  a  tenant,  land,  she  cannot  be  dispossessed  under 

the  tenant  transferred  possession  to  his  a  writ  of  possession   issued    upon   a 

landlord,  who  defended  the  suit,  but  judgment    in   ejectment   against    her 

who  was  not  made  a  party,  it  was  held  second  husband  alone.      Morrissey  v. 

that   the    landlord   might    be    dispos-  Stephenson,  86  111.  344. 

sessed.     Sampson  r.  Ohleyer,  33  Cal.  Writ  of  Poosoiiion  Agatntt  Plaintiir  ia 

300.  Another  Suit.  —  And  where  two  parties 

Parties  Dtimiiiod  from  Aetion. —  Par-  with  different  titles  bring  two  eject- 
ties  in  the  exclusive  possession  of  land  ments  at  the  same  time  against  the 
in  controversy  at  the  commencement  same  tenants,  whose  possession  is  ad- 
of  the  suit,  and  made  parties  defend-  verse  to  both  plaintiffs,  and  one  plain- 
ant  thereto,  and  subsequently  dis*  tiff  is  put  into  possession,  after  which 
missed,  cannot  be  dispossessed  by  writ  judgment  is  recovered  by  the  other, 
of  possession  in  that  suit.  McLeran  the  latter  cannot  eject  the  former  in 
V,  McNamara,  60  Cal.  610.  right  of  his  execution  against  the  de- 

8.  Garrison   v,   Savignac,  35  Mo.  47;  fendants  to  both  suits.    Jones  v.  Chiles, 

Powell  V.  Lawton.  49  Ga.  290;  Fogarty  3  Dana  (Ky.)  35. 

V.  Sparks,  23  Cal.  143;  Leese  v,  Clark,  8.  Moulton   v.  McDermott,  93  Cal. 

39  Cal.  665;    Mayne  v.  Jones,  34  Cal.  660;    Deans  v.  Bowden,  20  Fla.  905: 

487;    Wetherbee  r.  Dunn,  36  Cal.  150;  Goodnough   v.   Sheppard,   28    111.    81; 

Ford  V.  Doyle,  37  Cal.  346;  Huerstal  v.  Charter  Oak  L.  Ins.  Co.  v.  Cummings, 

Muir,  64  Cal.  453;    Landregan  v.  Pep-  90  Mo.  367;  Anglesey  r.  Colgan,  44  N. 

pin,  94  Cal.  465;    Walden  v,  Bodley,  9  J.  Eq.  303;  Banks  v.  Parker,  80  N.  Car. 

How.  (U.  S.)  49;   Terrell  V.  Allison,  31  157;    Gutshall    v.    Salsberry,    Wright 

Wall.  (U.  S.)  389;  Tilton  v,  Cofield.  93  (Ohio)   137;    Hillebrant  r.   Barton,   39 

U.  S.  163;    Warren  County  v.  Marcy,  Tex.  599;  Williamson  v,  Russell,  18  W. 

97   U.    S.    105;    Union   Trust    Co.   v.  Va.  613.     See  also  Howard  i^.  Kennedy, 

Southern   Inland   Nav.,  etc.,  Co.,  130  4  Ala.  593;  Hall  v,  Hilliard,  6  Ala.  43; 

U.  S.  565;  Mellen  r/.  Moline  Malleable  Tevis  v.  Ellis,  35  Cal.  515;   Jones  v. 

Iron    Works,   131    U.  S.    371;    Lacas-  Chiles,  3  T.  B.  Mon.  (Ky.)  341;  Harper 

sagne  v.  Chapuis,  144  U.  S.  135.  v.  Hill.  35  Miss.  63;  Sinclair  r.  Worthy, 

IntaAeiont   Intonrontion.  —  Where    a  i  Winst.  L.  (N.  Car.)  116;  Ferguson  v. 

third  person  intervenes  and  avers  that  Wright,  115  N.  C^r.  568;    Jeffries  v. 
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6.  Sufficiency  01  —  To  satisfy  the  judgment  there  must  be  a 
thorough  and  complete  execution  of  the  writ/  and  the  delivery 
of  possession  thereunder  must  be  effectual,  and  not  merely 
formal,*  though  it  maybe  executed  without  an  actual  removal  of 
the  defendant  and  his  effects  from  the  land.* 

Dftager  of  Infiiffieieiit  Exeontioii.  —  Unless  there  be  an  open,  visible, 
and   notorious   change  of  possession,  as  opposed  to  a  merely 

Allen,  56  Tex.  195;    Hammers  v,  Han-  of  the  judgment  —  no  execution  of  the 

rick,  6g  Tex.  412.  writ."     Gresham    v,   Thum,   3    Mete. 

Wife*!  Separata  Eftata  —  I^jnnetioiL  —  (Ky.)  287.  Citing  Dentin.  Simmons,  7  J. 

Where  a  married  woman  claiming  and  J.  Marsh.  (Ky.)  42;    Fowler  v.  Currie, 

in  possession  of  land  as  her  separate  2  Dana  (Ky.)  52. 

esute,  under  a  right  derived  from  an-  Plaintiff  Xnst  HaT6  Quiet  Peiiesiieii. — 
other  than  the  defendant,  her  husband.  The  writ  of  possession  will  not  be  re- 
is  not  a  party  to  the  record,  the  execu-  garded  as  executed  until  the  sheriff 
tion  may  be  restrained.  Bushong  v.  and  his  officers  are  gone  and  the  plain- 
Rector,  32  W.  Va.  311.  Citing  Hughes  tiff  is  left  in  quiet  possession.  Newell 
V.  Mount,  23  W.Va.  130;  Johnson  v.Ful-  v.  Whigham,  102  N.  Y.  20,  citiMg 
lerton,  44  Pa.  St.  466;  Mattox  v.  Helm,  Kingsdale  v.  Mann,  6  Mod.  27. 
5  Litt.  (Ky.)  i86;  Stewart  v.  Pace,  30  8.  Smith  v.  While,  5  Dana  (Ky.)  376, 
Ark.  594.  Bemeval   of   Goode   Unneeeeiary.  —  If 

An  ^tinetion  Was  Denied  where  the  the  defendant  acquiescing  in  the  serv- 

petilioners  were  not  parties  and  were  ice  of  the  writ  yields  up  possession  and 

m  possession  of  an  undivided  portion  it  is  delivered  by  words  as  well  as  acts 

of  lands  which  they  held  as  tenants  in  to  the  plaintiff,  it  is  a  good  service, 

common  with  the  defendant.     Fergu-  though  all   the  defendant's  goods  be 

son  V.  Wright,  115  N.  Car.  568.  not  removed.     Scott  v.  Richardson,  2 

A  Widow  in  Virtue  of  Her  Dower  Bight  B.  Mon.  (Ky.)  507. 

cannot  restrain  execution  against  land  Bemovil  of  Part  of  Goods.  —  A  writ  of 

recovered  of  her  deceased  husband  for  possession    obtained    by   the   plaintiff 

the  reason  that  the  judgment  was  ren-  after  judgment  for  the  possession  of 

dered    after    death    of    the    husband,  land  and  for  treble  rents  for  its  deten- 

Smith  V.  Whitsett,  (Tenn.  1896)  36  S.  tion  was  not  fully  executed  at  the  time 

W.  Rep.  1048.  of  the  making  of  an  order  staying  exe- 

1.  Den   V.   Bilderback,   16  N.  J.  L.  cution    where    it    appeared   from   the 

497;    £x  /.    Black,    2    Bailey   L.   (S.  sheriff's  return  that  he  had  taken  out 

Car.)  8.  of  the   building   on   the  premises    in 

Land  Covered  with  Water.  —  Though  question  only  so  much  of  the  personal 

the  land   is  covered   with   water    the  property    levied    on    by    him   as   was 

sheriff  must  give  possession.     Perrine  necessary    to    satisfy    the    plaintiff's 

V.  Bergen,  14  N.  J.  L.  355.  money  judgment,  and  that  he  had  teen 

8.  Bac.  Abr.,  tit.  Ejectment,  G,  2.  unable  to  remove  the  balance  because 

Formal  Delivery  of  Poiieiiion  InsniR-  while  so  engaged   the  order  staying 

dent.  —  **  To  turn   out  the  defendant  execution  had  been  served  upon  him. 

and  put  in  the  plaintiff,  under  cirrum-  Lee  Chuck  7/.  Quan  Wo  Chong,  91  Cal. 

stances  which  indicate  beyond  reason-  592. 

able  doubt  that  the  latter  cannot  Propriety  of  Bemoving  Tenant. —  If 
remain  in  possession,  even  for  a  day,  the  defendant  does  not  peaceably  and 
without  imminent  peril  of  great  per-  quietly  yield  the  possession  and  con- 
sonal  injuiy,  ♦  ♦  ♦  but  must,  to  sent  thereto  it  is  the  duty  of  the  officer 
avoid  such  hazard,  immediately  aban-  to  remove  him  entirely  off  the  prem- 
don  the  possession,  and  give  way  to  ises,  and  it  cannot  be  said  that  he  has 
the  defendant,  who  stands  ready  to  re-  executed  the  writ  until  he  has  done  so. 
enter,  and  in  point  of  fact  does  re-enter  In  fact,  it  is  the  surest  and  best,  way 
on  the  same  day,  is  not.  In  our  opin-  so  to  remove  the  tenant  that  the  plain- 
ion,  a  complete  and  effectual  execution  tiff  may  have  the  exclusive  and  quiet 
of  a  writ.  The  delivery  of  possession  possession  to  which  he  is  entitled  in 
under  such  circumstances  is  merely  virtue  of  his  recovery.  Farnsworth  v, 
formal.     It  is  in  fact,  no  satisfaction  Fowler,  i  Swan  (Tenn.)  4. 
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nominal  ^nd  secret  execution,  it  may  be  that  in  some  collateral 
proceeding  the  writ  may  be  found  unexecuted.* 

YL  Belief  Agaihst  Wbit  Atteb  Execittiov.  —  An  application 
to  set  aside  the  execution  can  be  made  to  the  court  which  issued 
the  writ,  if  the  judgment  is  irregular,*  if  the  writ  has  been 
improvidently  issued  after  default  against  the  casual  ejector  and 
before  final  judgment,*  when  the  judgment  on  which  it  depends 
has  been  reversed,*  on  the  ground  of  fraud  and  collusion,*  or 
when  an  appeal  is  pending.* 

Illegal  Eyiotion  of  strangtr.  —  Likewise  the  execution  may  be  set 
aside  should  any  one  be  illegally  evicted,  for  the  writ  of  possession 
is  the  result  of  the  judgment,  and  the  judgment  is  the  leg^ 
determination  of  the  rights  of  those  only  who  are  parties  or 
privies  to  it ;  ^  the  principle  being  that  parties  having  a  distinct 
possession  of  the  premises,  if  that  possession  be  disturbed  by  the 
writ  of  possession,  must  have  an  opportunity  to  defend.* 

1.  Newell  V,  Whigham,  102  N.  Y.  20.  of  the  premises  and  assumed  to  deliver 

This  was  an  action  to  foreclose  a  mort-  possession  to  the  agent,  the  execution 

gage  upon  a  lease,  which  the  landlord's  was  held  good.     Witbeck  v.  Van  Rens- 

assignee  defended,  on  the  ground  that  selaer,  64  N.  Y.  27. 

the  mortgage  had  been  cut  off  b^  the  8.  Amey  v.  Marshael,  63  Md.   369; 

execution  of  a  writ  of  possession  m  an  Klinefelter  v,  Carey,  3  Gill  &  J.  (Md.) 

action  of  ejectment  brought    by    the  349;  Doe  v.  Roe,  i  Q.  B.  700,  41  £.  C. 

landlord  for  nonpayment  of  rent.     It  L.  736;    West  v.  Talman,  4  Wash.  (U. 

appeared    that    the    sheriff's    deputy  S.)  200. 

went  upon  the  premises  and  notified  8.  Mcllwean  r.   Shine,  i   Mart.  (N, 

the  assignee  of  the  lease,  who  was  in  Car.)  54. 

possession,  of  his  business;  did  not  go  4.  Brown  v.  Cunningham,  23  W.  Va. 

into  the  house  upon  the  premises,  but  109;  Smith  t.  Robinson,  i  T.  B.  Moa. 

reached  in,  took  a  chair,  set  it  out,  and  (Ky.)  14. 

went  off;    the  assignee's  family  were  Ordtr   Improfidentlj  Granted.  —  It  is 

there  at  the  time,  and  remained  there,  well  settled  that,  where  a  party  is  put 

and  he  continued  in  actual  occupation  out  of  possession -of  land  in  pursuance 

thereafter.     It  did  not  appear  that  any  of  a  judgment  or  order  improvidently 

person  was  put  in  charge  or  possession  granted,  and  the  judgment  is  afterwards 

on  the  part  of  the  plaintiff  in  the  eject-  declared   void  or  set  aside,  the  court 

ment  suit,  or  that  the  assignee  attorned  will  restore  such  party  promptly  and 

to  the  plaintiff  or  to  any  one  in  his  be-  place  him  as  nearly  as  may  be  in  the 

half,  or  undertook  to  hold  for  or  under  same  plight  and  condition  as  he  was 

him.     The  sheriff  made  return  that  he  before  the  process  issued.     This  is  due 

had  executed  the  writ  by  delivering  alike  to  the  integrity  of  the  law  and  to 

possession  to  the  plaintiff  in  the  eject-  the  party  asking  relief.     Lytle  v,  Lytle, 

ment  suit.     It  was  held  that  the  evi-  94  N.  Car.  522. 

dence  did  not  justify  a  finding  that  the  6.  Doe  v.  Roe,  5  Taunt.  205,  i  E.  C. 

-writ  was  executed.  L.   78;    Den   v,  ,7  N.  J.  L.  161; 

Written  Surrender  and  Aoknowledgment  Thomas  v.  Newton,  i  Pet.  (C.  C.)444. 

of  Tenancy.  —  Where,  in  the  absence  of  6.  Thompson   v.   Thornton,  41   Cat. 

the  defendant,  the  sheriff  went  on  the  626,  holding  that  the  application  must 

premises  accompanied  by  the  agent  for  be  made  to  the  court  of  first  instance, 

the  assignee  of  the  plaintiff  in  the  eject-  T.Clark     v,    Parkinson,     10    Allen 

ment,  and  demanded  possession  from  (Mass.)   133;    Howard  v.    Kennedy,  4 

the  defendant's  hired  man,  who  on  de-  Ala.  592;    Hall  v.  Hilliard,  6  Ala.  43: 

mand  signed  a  written  surrender  of  the  Hickman  v.  Dale,  7  Yerg.  (Tenn.)  149; 

premises  to  the  plaintiff's  assignee,  and  Jones  v.  Chiles,  2  Dana  (Ky.)  25;  Jack- 

an   acknowledgment  that   he  held  as  son  v.  Tuttle,  9  Cow.  (N.  Y.)  233. 

tenant  at  will  of  the  assignee,  and  the  8.  Ford  v.  Doyle,  37  Cal.  346;  Rogers 

sheriff  then  went  on  vanous  portions  v.   Parish,  35  Cal.   127 ;    Coleman  v. 
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SMtoration  to  PottettioB  —  The  VeoMMury  Showing.  — Those  who  desire 
to  be  restored  to  possession  must  make  out  a  clear  case  free  from 
ambiguity;  for  the  opportunity  for  collusion  is  so  great  and  the 
fraud  so  often  difficult  of  detection  that  courts  are  reluctant  to 
grant  such  relief  except  in  cases  clearly  made  out  and  free  from 
any  reasonable  suspicion  of  fraud  or  collusion.^ 

Laehot  Xntt  Hot  Bo  Shown.  —  The  application  must  be  made  in  due 
and  reasonable  time,'  and  a  good  defense  to  the  action  must  be 
shown.* 

Appeal  and  Kandamne.  —  If  relief  is  denied  the  petitioner  can  appeal,^ 
but  the  error  cannot  be  corrected  by  mandamus.* 

When  Oilleer  Hae  BoUTored  Promifoe  Hot  Beoovered.  —  In  cases  where  more 
land  than  recovered,  or  the  wrong  land,  has  been  delivered  to  the 
plaintiff,  rectification  may  be  made  by  a  writ  of  restitution,*  by 
a  motion  to  quash  the  writ,'^  or  by  an  appeal  or  writ  of  error 
operating  as  a  supersedeas,^  or  the  court  itself  may  correct  the 
error.* 

Henderson,  3  III.  251;  Judge  v.  Hous-  v,  Diament,  7  N.  J.  L.  199;    Den  v. 

ton,  12  Ircd.  L.  (N.  Car.)  108;    McKay    ,  .7  N.  J.  L.  161;  Den  v.  Evaul.  i 

V,   Glover,   7  Jones   L.   (N.   Car.)  41;  N.  J.  L.  233;  Den  v.  Ball,  3  N.  J.  L. 

Cowles  V,  Ferguson,  90  M.  Car.  308;  528. 

Davis    V,    Higgins,    87   N.   Car.   298;  4.  Green    v.   Hebbard,   95   Cal.   39; 

Springs  v,  Schenck,  99  N.   Car.  551;  Pignaz  v.  Burnett,  119  Cal.  157. 

Ferguson  v.  Wright,   115  N.  Car.  568;  6.  Gutierrez  z/.  Superior  Ct.,  106  Cal. 

Poole  V,  Loan,  etc.,  Co.,  4  Ohio  Dec.  171,  in  which  case  the  petitioner  did 

504;  Monongahela  Valley  Camp  Meet-  not  appeal  from  the  judgment  before  it 

ing  Assoc.  V.  Patterson,  96  Pa.  St.  469,  was  executed,   and  by  reason  of  this 

d^d  in  Hessel  v.  Fritz,  23  W.  M.  C.  failure  it  was  held  that  the  subsequent 

(Pa.)  299;  Jones  v,  Burget,  38  Tex.  396;  appeal  could  not  undo  what  had  been 

Texas  Land  Co.  v,  Williams,  51  Tex.  done. 

51;    Gelpeke   v.   Milwaukee,   etc.,    R.  0.  Blair  v.  Pathkiller,  5  Yerg.  (Tenn.) 

Co.,  II  Wis.  454;    Smith  v.  Pretty,  22  230;  Doe  v.  Lively,  i  Dana  (Ky.)  66. 

Wis.  655;  Brown  t'.  Cohn,  88  Wis.  635.  Sec   also   article  Restitution,    Writ 

1.  Mc0uade  v,  Emmons,  38  N>^*  L.  OP. 

397;  California  Quicksilver  Min.  Co.  V.  7.  Richart  v,  Goodpaster,  (Ky.  1896) 

Redington,  50  Cat.  160;    McCreerv  v,  37  S.  W.   Rep.  77,  in  which  case  land 

Everding,  54 Cal.  166;  Huerstalt/.  Muir,  had  been  sold  under  a  foreclosure  de- 

64  Cal.  450.  cree  in  two  parcels,  and  one  of  the  pur- 

8.  Grossman's  Appeal,   102  Pa.   St.  chasers  sued  out  a  writ  of  possession 

137.  for  his  parcel.     The  writ  was  quashed 

Laehet.  —  Where  the  motion  was  on  the  motion  of  the  other  purchaser  on 
made,  on  November  8,  1873,  to  set  the  ground  that  it  embraced  the  land 
aside  a  writ  executed  on  April  21, 1871,  that  had  been  bought  by  him. 
it  was  held  that  it  came  too  late,  as  the  8.  Bullion  Min.  Co.  v.  Croesus  Gold, 
delay  was  not  accounted  for.  Rochfort  etc.,  Min.  Co.,  2  Nev.  168;  Lum  v, 
V.  Bermingham,  7  Ir.  C.  L.  Rep.  508.  Reed,  53  Miss.  71. 
So,  also,  where  the  writ  was  executed  Dlraotibig  OAoer  to  Sattore  PoMasiion* 
in  June,  1862,  and  the  motion,  made  on  — In  Skinner  v.  Hannan,  81  Hun  (N. 
June  5,  1884,  it  not  appearing  that  the  Y.)  376,  the  person  was  unlawfully  de- 
mover  had  any  substantial  interest  in  prived  of  the  possession  of  real  estate 
the  premises.  Amey  v,  Marshael,  63  by  an  officer  of  the  court  assuming  to 
Md.  369.  But  the  lapse  of  a  term  does  act  under  process  of  the  court,  which 
not  deprive  the  court  of  its  power  to  was  afterwards  set  aside.  The  court 
set  aside.  Campau  t/.  Coates,  17  Mich,  held  it  proper,  having  jurisdiction  of 
335.  the  parties,  to  direct  the  officer  to  re- 

8.  Amey  v,  Marshael,  63  Md.  369;  instate  the  person  dispossessed. 

Den  V,  Ferin,  6  N.  J.  L.  431;  Alderman  9.  Shaw  v.  Bayard,  4  Pa.  St.  257. 
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Fdgiiad  iMve.  —  The  application  will  not  be  granted  where  the 
facts  are  doubtful,  and  in  such  case  the  course  is  at  common  law 
to  award  a  feigned  issue  to  try  the  facts  in  controversy.* 

Vn.  Alias  ahb  PiimiES  Wbit&  —  There  is  considerable  conflict 
of  opinion  as  to  whether  an  alias  can  issue  after  a  writ  has  been 
returned  executed;  one  line  of  decisions  holding  that  an  alias 
should  not  be  allowed,  because,  by  the  execution  and  return  of 
the  original  writ,  the  plaintiff  is  put  into  possession  of  the 
premises  recovered,  and  the  judgment  is  satisfied ;  •  while  another 
series  distinguishes  between  cases  in  which  the  plaintiff  is  ousted 
by  the  defendant,  or  by  those  claiming  under  him,  after  he  has 
received  possession,*  and  those  in  which  he  is  dispossessed  by  an 
utter  stranger.  In  the  latter  event  it  is  well  settled  that  an  alias 
cannot  issue.* 

Xotloa  Knit  Ba  Made.  —  In  all  cases,  however,  an  alias  will  issue 
only  upon  motion ;  *  and  the  rule  for  a  new  writ  should  in  the 
first  instance  be  nisi.^  Moreover,  it  should  not  be  entertained 
at  all  where  the  lapse  of  time  after  re-entry  is  sufficient  to  create 
a  title  in  an  adverse  possessor.^ 

1.  Jackson  v,  Hasbrouck,  5   Johns,  v.  Stiles,  9  Johns.  (N.  Y.)  391 ;  Jackson 

(N.   Y.)  367,  citing  Connor  v.  West,  5  r.  Hawley,  11  Wend.  (N.  Y.)  182;  Doe 

Burr.  2673.  ^'  Roe,  9  Dowl.  P.  C.  971 ;  Stacpoole  v, 

8.  Fowler  r.Currie,  2  Dana  (Ky.)  52;  Walsh,  6  Ir.  L.   Rep.  444;  Webster  r. 

Dent  V,  Simmons,  7  J.  J.  Marsh.  (Ky.)  Filley.  43  Kan.  475. 

42;    Weatherhead   v.   Cunningham,   4  4.  Jackson  v.  Hawley,  11  Wend.  (N. 

Dana  (Ky.)  78;    Hinton  v.  McNeil,  5  Y.)  182;  Van  Rensselaer  v.  Witbeck,  3 

Ohio  509;  Wilson  v.  Chanton,  6  L.  T.  Lans.  (N.  Y.)  498. 

N.  S.  255;  Doe  V.  Roe,  i  Taunt.  55;  in  6.  Rousset  v,    Reay,  (Cal.    1893)  31 

which  last  case  the  court  said  that  if  Pac.  Rep.  900;  Mayo  v.  Chiles,  3  T.  B. 

an  alias  could  issue  '*  the  plaintiff,  by  Mon.  (Ky.)  260. 

omitting  to  call  on  the  sheriff  to  make  PennsjlTania  Statnta.  —  Under  Laws 

his  return  to  the  writ,  might  retain  the  Pa.,   1834,  c.  26,  notice  of  the  motion 

right  of  suing  out  a  new  habere  facias  must  be  given  to  the  parties  interested. 

possessionem  as  a  remedy  for  any  tres-  White  v,  Robinson,  3  Penny.  (Pa.)  222. 

pass  which  the  same  tenant  might  com-  And    good     cause    must    be     shown, 

mit  within  twenty  years  next  after  the  Philadelphia  v.  Hood,  3  Pa.  Super.  Ct. 

date  of  the  judgment.*'  Rep.    373.       And    where    an  alias  is 

Where  the  Writ  Was  Improperly  Be-  issued  without  proper   notice,  its  ex- 

turned  as  executed  when  in  fact  it  was  ecution  will  be  stayed  upon  motion, 

not,  an  alias  vr&s  allowed.    Gresham  v.  Duff  v.  Patterson,  173  Pa.  St.  153. 

Thum,  3  Mete.  (Ky.)  287.  6.  Doe  v.  Roe,  2  Dowl.  N.  S.  407. 

8.  Upton  V.  Wells,  i  Leon.    145,   in  In  Arkaaaas  the  rule  nisi  must  be 

which   case  it  appeared  that  persons,  served    on    the    defendants    two    full 

secreted    in    the   house,   expelled   the  days  before  the   return  day.     Cham* 

plaintiff  immediately  after  the  officer's  bers  v.  Jones,  (Del.  1898  )39  Atl.  Rep. 

departure,  and  upon  notice  thereof  the  1098. 

officer  returned  to  the  house  to  put  the  Xotion  Against  Penon  CoUnding  with 
plaintiff  in  full  possession,  but  he  was  Defendant.  —  The  motion  cannot  be  sue- 
so  resisted  that  without  peril  to  his  life  cessf  ully  resisted  by  those  who  act  in 
he  could  not  do  it.  The  court  held  collusion  with  the  original  defendant, 
that  the  plaintiff  should  have  an  alias,  Ritchie  v.  Johnson,  (Ark.  1888)  8  S.  W. 
See  also  Rex  v,  Harris,  i  Ld.  Raym.  Rep.  942. 

484;    Kingsdale  v,  Mann,  6  Mod.  27:  7.  Rousset  v.    Reay,  (Cal.   1893)  31 

Ratcliff  V,  Tate,  i  Keb.  779;  Jackson  Pac.  Rep.  900. 
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POST  OFFICES. 

By  S.  B.  Fisher. 

I   07FEV8E8  AGAnrST  POSTAL  BSGULATIOHS,  759. 

1.  Indictment  for  Using  Mails  to  Defraud^  759. 

a.  Charging  Several  Offenses  in  One  Indictmeniy  759. 

b.  Averment  of  Scheme  to  Defraud^  760. 

c.  Description  of  Scheme  to  Defraudy  761. 

d.  Allegation  of  Intent  to  Use  Mail^  762. 

e.  Allegation  of  Act  in  Furtherance  of  Scheme^  762. 

2.  Indictment  for  Mailing  Improper  Medical  Advertisements y 

762. 

3.  Indictment  for  Robbing  Mails^  762. 

4.  Indictment  for  Theft  from  Mail^  763. 

5.  Indictment  for  Obstructing  Correspondence  ^  763. 

6.  Indictment  for  Obstructing  Passage  of  Mails  y  765. 

7.  Indictment  of  Postmaster  for  Detaining  M,ail^  766. 

8.  Indictment  for  Illegal  Carriage  of  Letter s^  766. 

9.  Indictment  for  Unlawful  Franking  ^  766. 

lO.  Indictment  for  Breaking  into  P0st  Office  with  Intent  to  Com-- 
mit  Larceny y  767. 

H  Actions  aoaihst  Postmastebs  fob  Hxoliobvos,  KiscoKBucTt 

ETC.,  ^6^. 

1.  jurisdiction^  767. 

2.  Declaration  or  Complaint^  767. 

3.  Pleading  and  Proofs  767. 

I  OnsHSES  AGAiHST  POSTAL  Beoitlatiovs  —  1.  Indiotment  for 
TTsing  Hails  to  Defraud  —  a.  Charging  Several  Offenses  in 
One  Indictment.  —  Under  the  United  States  statute  relating 
to  the  offense  of  using  the  mails  for  the  purpose  of  defrauding, 
the  indictment,  information,  or  complaint  may  severally  charge 
offenses  to  the  number  of  three,  when  committed  within  the  same 
six  calendar  months,  but  the  court  thereupon  shall  give  a  single 
sentence.^     This  statutory  provision  does  not,  however,  confine 

1.  Rev.   Sut.    U.  S.,  §   5480;    In  re  v,  Nye,  4  Fed.  Rep.  888.     In  this  case 

Haynes,   30  Fed.  Rep.  767;    U.  S.  v,  the  court    said:   **  The  statute   under 

Nye,  4  Fed.  Rep.  888;  U.  S.  v.  Martin  which  this  indictment  is  found,  then, 

28  Fed.  Rep.  812;  Howard  v,  U.  S.,  75  does  nothing  more    than  could   have 

Fed.  Rep.  986;   In  re  Henry,  123  U.  been  done  at  common  law  in  permit- 

S.  372.  ting  the  joinder,  but  it  does  limit  the 

The  provision  set  out  in  the  text  as  number     of     separate     and     distinct 

to  the  number  of  offenses  which  may  offenses  which  may  be  thus  joined  to 

be  severally  charged  is  not  a  part  of  three,   and    provides  that  they   must 

the  statute  creating  the  offense.     U.  S.  have  been  committed  within  the  same 
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the  government  to  the  prosecution  of  three  several  acts  during 
the  prescribed  time/  nor  will  the  trial  together  of  two  indict- 
ments for  this  offense,  either  with  or  without  an  order  of  con- 
solidation, make  them  one  indictment  charging  a  single  offense, 
and  therefore  subjecting  the  defendant  to  only  one  sentence  on 
both.* 

b.  Averment  of  Scheme  to  Defraud.  —  The  indictment 
for  using  the  mails  to  defraud,  or  for  a  conspiracy  for  such  pur- 
pose, should  aver  that  the  person  or  persons  charged  with  the 
offense  devised  a  scheme  to  defraud.* 

six  months.  This  provision,  in  regard  within  the  same  six  months,  prosecute 
to  the  number  of  offenses  which  may  on  them,  and  if,  perchance,  the  prose- 
be  joined,  is  no  part  of  the  statute  cution  should  fail,  the  offender  shaU  go- 
which  creates  the  offense.  The  offense  unwhipped  of  justice?  Besides  this, 
is  created  perfectly,  described  per-  the  section  forbids  not  the  general  use 
fectlv,  and  completed  before  this  clause  of  the  post  office  for  the  purpose  of 
of  the  statute  is  in  existence.  This  carrying  out  a  fraudulent  scheme  or 
clause,  then,  relates  not  to  the  creation  device;  it  forbids  the  putting  into  the 
of  the  offense,  for  it  is  well  said  by  mail  of  a  letter  or  packet,  and  the  tak- 
learned  counsel  for  the  defense  that  we  ing  out  of  the  mail  a  letter  or  packet, 
have  no  such  thing  in  the  United  States  in  furtherance  of  such  scheme.  Each 
as  a  common-law  offense  or  common-  letter  so  taken  out,  and  each  letter  so 
law  misdemeanors.  They  are  all  by  put  into,  the  mail  is  a  distinct  and  sep^ 
statute,  and  unless  they  are  created  by  arate  violation  of  the  section." 
the  statute  they  do  not  exist.  The  2.  In  re  Haynes,  30  Fed.  Rep.  767. 
statute  creates  the  offense,  and  this  See  also  Howard  v.  U.  S.,  75  Fed.  Rrp. 
provision  is  no  part  of  the  creation  of  986. 
the  offense  at  all.*'  ''It  is  indeed   provided  that  three 

Bemadj  Where  Indictment  Charge  Xore  distinct  offenses  committed  within  the 
than  Three  Offonsas.  —  Should  it  be  at-  same  six  months  may  be  joined  In  the 
tempted  in  a  single  indictment  to  same  indictment;  but  this  is  no  more- 
charge  more  than  three  separate  than  allowing  the  joinder  of  three 
offenses  in  different  counts,  the  govern-  offenses  for  the  purposes  of  a  trial.  In 
ment  may  nolle  those  counts  in  excess  its  general  effect  this  provision  is  not 
of  the  proper  number,  and  the  defend-  materially  different  from  that  of  sec-^ 
ant  may  be  tried  upon  the  remaining  tion  1024  of  the  Revised  Statutes,  which 
Counts.     U.  S.  V,  Nye,  4  Fed.  Rep.  888.  allows  the  joinder  in  one  indictment  of 

1.  U.  S.  V.  Martin,  28  Fed.  Rep.  812,  charges  against  a  person  for  two  or 
wherein  the  court  said:  '*  I  am  of  more  acts  or  transactions  of  the  same 
opinion  that  it  was  not  the  intention  of  class  of  crimes  or  offenses,  and  the  con<- 
this  section  of  the  Revised  Statutes  to  solidation  of  two  or  more  indictments 
confine  the  government  to  the  prosecu-  found  in  such  cases.  Under  the  pres- 
tion  of  three  several  acts  among  trans-  ent  statute  three  separate  offenses  corn- 
actions  extending  over  six  calendar  mitted  in  the  same  six  months  majr  be 
months.  Were  this  construction  of  the  joined,  but  not  more,  and  when  joined 
section  to  be  maintained,  a  man  may,  there  is  to  be  a  single  sentence  for  all. 
within  six  calendar  months,  deposit  in  That  is  the  whole  scope  and  meanings 
the  mail,  or  receive  from  the  mail,  a  of  the  provision,  and  there  is  nothing 
thousand  letters  in  furtherance  of  his  whatever  in  it  to  indicate  an  intention 
fraudulent  scheme,  and  yet  the  govern-  to  make  a  single  continuous  offense,  and 
ment  must  condone  all  but  three  of  punishable  only  as  such,  out  of  what, 
hese  unlawful  acts.  Persons  who  de-  without  it,  would  have  been  several 
posit  or  receive  letters  for  their  fraud u-  distinct  offenses,  each  complete  in  it- 
lent  purposes  necessarily  remain  but  a  self."  In  re  Henry,  123  U.  S.  372. 
short  time  in  any  one  place.  When  8.  Stokes  v,  U.  S.,  157  U.  S.  187;  U.. 
the  nefarious  design  is  detected,  can  it  S.  v,  Hess,  124  U.  S.  483.  See  also  U. 
be  that  the  officers  of  the  government  S.  v,  Hoeflinger,  33  Fed.  Rep.  469. 
must  examine  into  the  proofs  against  Avennent  ox  Intent  to  Defraud — Pload- 
him,  select   three  instances  occurring  ing  and  Proof.  —  In  U.  S.  v.  Staples.  45, 
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c.  Description  of  Scheme  to  Defraud.  —  An  indictment 

for  using  the  mails  to  defraud  should  describe  the  scheme  or  arti* 
fice  to  defraud  which  was  to  be  accomplished  by  using  the  mail.* 
An  omission  of  such  description  is  a  defect  of  substance  and  not 

of  form,  and  cannot  be  aided  or  cured  by  the  verdict.* 

Fed.  Rep.  195,  the  indictment  charged  of  '  having  devised  '  the  scheme  ma^r 
that  the  intent  of  the  defendant  was  to  be  taken  as  sufficiently  direct  and  posi- 
defraud  every  one  with  whom  he  com-  tive,  the  absence  of  all  particulars  of 
municated  by  mail,  by  failing  to  com-  the  alleged  schem :  renders  the  count 
ply  with  promises  made  through  a  cir-  as  defective  as  would  be  an  indictment 
cular.  It  was  held  to  be  necessary,  in  for  larceny  without  stating  the  property 
order  to  convict  the  defendant,  to  show  stolen,  or  its  owner  or  party  from 
that  he  intended  to  defraud  every  per-  whose  possession  it  was  taken.  The 
son  from  whom  he  received  money  doctrine  invoked  by  the  solicitor  gen- 
during  the  time  charged  in  the  indict-  eral,  that  it  is  sufficient  in  an  indict- 
ment. The  court  said:  *'  It  might  ment  upon  a  statute  to  set  forth  the 
have  been  sufficient  to  have  alleged,  if  offense  in  the  words  of  the  statute,  does 
the  case  were  a  proper  one  to  come  not  meet  the  difficulty  here.  Undoubt- 
within  the  law,  that  the  respondent  edly  the  language  of  the  statute  may^ 
formed  a  purpose  of  defrauding  some  be  used  in  the  general  description  of 
of  the  persons  with  whom  he  should  an  offense,  but  it  must  be  accompanied 
come  into  communication;  but  the  in-  with  such  a  statement  of  the  facts  and 
dictment  alleges  that  the  intent  was  to  circumstances  as  will  inform  the  ac- 
defraud  everybody,  substantially,  with  cused  of  the  specific  offense,  coming 
whom  he  should  come  into  communica-  under  the  general  description  with 
tion  through  the  mails  of  the  United  which  he  is  charged.  *  *  *  Follow- 
States,  by  not  furnishing  them  with  ing  this  rule,  it  must  be  held  that  the- 
the  wheat  he  promised  in  his  circular  second  count  of  the  indictment  before 
that  he  would  furnish.  Now,  upon  us  does  not  sufficiently  describe  an 
this  first  count,  in  order  to  convict  the  offense  within  the  statute.  The  essen* 
respondent,  it  is  necessarv  for  the  gov-  tial  requirements,  indeed  all  the  partic- 
ernment  to  have  established  by  the  ulars  constituting  the  offense  of  devising^ 
proof  beyond  all  reasonable  doubt  that  a  scheme  to  defraud,  are  wanting, 
the  respondent  formed  this  purpose  to  Such  particulars  are  matters  of  sub- 
defraud  everybody  who  should  come  stance  and  not  of  form,  and  their  omis- 
into  communication  with  him  through  sion  is  not  aided  or  cured  by  the 
the   mails  out  of  their  money  by  not  verdict.*' 

sending  them  the  wheat  he  represented  Avennent  of  Falsity  of  Btatomont  in. 

he  would  send  during  the  time  covered  Letter.  —  Wliere  a  scheme  to  defraud 

by  this  count  in  the  indictment  —  a  by  the  use  of  the  mail  is  sufficiently 

period  of  six  months  in  18S9.'*  described  in  the  indictment,  it  need  not 

1.  U.  S.  V,  Hess,  124  U.  S.  483;    U.  be  averred  that  the  statements  in  the 

S.   V,    Hoeflinger,   33   Fed.    Rep.  469;  letter  in  question  were  false,  since  the 

Stokes  V,  U.  S.,  157  V.  S.  187;  U.  S.  v,  offense  which  the  statute  describes  does. 

Beatty,  60  Fed.  Rep.  740;  U.  S.  v,  Dur-  not  depend  upon  the  truth  or  falsity  of 

land,  65  Fed.  Rep.  408;  U.  S.  v.  Ber-  a  communication  mailed  in  furtherance 

nard,  84  Fed.  Rep.  634.  of  a  scheme  to    defraud.     U.    S.    v. 

In  U.  S.  V,  Hess,  124  U.  S.  483.  the  Hoeflinger,  33  Fed.  Rep.  469.    See  alsa 
averment    was    that    the    defendant,  U.  S.  v.  Bernard,  84  Fed.  Rep.  634. 
'*  having  devised  a  scheme  to  defriKid  8.  U.  S.  z^.Hess,  124  U.  S.  483. 
divers  other  persons  to  the  jurors  un-  IhipUeity.  -^  An     indictment     which 
known,"  intended  to  effect  the  same  by  alleges  that  the  scheme  to  defraud  was 
inciting  such  other  persons  to  com-  to  be  effected '*  by  opening  correspond-^ 
municate  with  him  through  the  post  ence,  etc.,  and  by  inciting  the  person 
office,  and    in  attempting  to  execute  addressed  to    open  correspondence,*' 
such  scheme  received  a  letter  on  the  etc.,  is  not  duplicitous,    though    the 
subject.    The  court,  in    holding  that  statute,  under  which  the  defendant  is 
the  indictment  was  defective  for  failure  prosecuted,  declares  it  to  be  an  offense 
to  describe  the  scheme  in    question,  to  deposit  a  letter  in  the  attempt  to  ex- 
said:  "Assuming  that  this  averment  ecute  a  scheme  to  defraud  to  be  effected 
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d.  Allegation  of  Intent  to  Use  Mail.  —  The  indictment 
should  charge  directly  that  the  fraudulent  scheme  was  intended  to 
be  accomplished  by  the  use  of  the  mail,*  since  this  is  a  constitu- 
ent element  of  the  offense.* 

e.  Allegation  of  Act  in  Furtherance  of  Scheme.  —  The 
indictment  should  aver  some  act  in  furtherance  of  the  scheme 
charged  and  described,  such  as  depositing  a  letter  or  packet  in 
the  post  office,  or  the  taking  or  receiving  of  one  therefrom.* 

2.  Indictment  for  Mailing  Improper  Hedical  AdvertiBements  — 
Averment  in  CoigimetiTe.  —  An  indictment  under  the  statute  forbidding 
the  use  of  the  mails  for  carrying  any  advertisement  giving  infor- 
mation where  articles  designed  for  producing  abortions  and  for 
the  prevention  of  conception  can  be  obtained  or  made,  is  good 
though  it  charges  the  offense  in  the  conjunctive.* 

3.  Indictment  for  Bobbing  Hails  —  Venue.  —  It  should  appear  upon 
the  face  of  an  indictment  for  robbing  the  United  States  mail, 

by  opening  correspondence,  etc.,  or  by  the  language  of  the  statute,  is  insuffi- 

inciting  others  to  open  correspondence,  cient  for  want  of  the  direct  averment  as 

U.  S.  V.  Bernard,  84  Fed.  Rep.  634.  to  the  intent  to  use  the  mails  in  further- 

1.  U.  S.  V.  Harris,  68  Fed.  Rep.  347;  ance  of  the  scheme.  U.  S.  v.  Long,  68 
U.  S.  V.  Long,  68  Fed.  Rep.  348;  U.  S.  Fed.  Rep.  348. 

V,  Smith,  45  Fed.  Rep.  561 ;  Stokes  v.  Suflcient  Allegation  of  Intent.  —  In- 

U.  S.,  157  U.  S.  187.  tent  to   use  the   mails  is    sufficiently 

2.  U.  S.  V,  Harris,  68  Fed.  Rep.  347.  alleged  by  the  averment  **  that  the 
In  this  case  the  court  said:  "  One  of  post-office  establishment  of  the  United 
the  constituent  elements  of  the  offense  States  was  to  be  used  for  the  purpose 
denounced  by  the  statute  upon  which  of  executing  such  scheme  and  artifice 
the  indictment  in  this  case  is  based  is  to  defraud,  as  aforesaid,  pursuant  to 
the  intended  use  of  the  United  States  said  conspiracy,  by  opening  cor- 
mail  in  aid  or  furtherance  of  the  fraud-  respondence  with  the  said  persons, 
ulent  scheme.  It  is  therefore  essential  firms,  and  companies,  and  other  per- 
that  the  indictment  allege  directly,  and  sons,  firms,  and  companies  unknown 
not  inferentially  or  by  way  of  recital,  to  the  grand  jurors,  and  by  inciting 
that  the  scheme  included  the  Intended  said  persons,  firms,  and  companies, 
use  of  the  mail."  Citing  U.  S.  v,  and  others  as  aforesaid,  to  open  cor- 
Hess,  124  U.  S.  483;  Brand  v.  U.  S.,  respondence  with  the  said  defendants 
4  Fed.  Rep.  394;  U.  S.  v,  Flemming,  18  by  means  of  the  post-office  establish- 
Fed.  Rep.  908;  U.  S.  v.  Wootten,  29  ment  of  the  United  States."  Stokes 
Fed.  Rep.  703;  U.  S.  v.  Finney,  45  Fed.  v.  U.  S.,  157  U.  S.  187. 

Rep.  42;  U.  S.  V.  Smith,  45  Fed,  Rep.  8.  Stokes  v.  U.   S.,  157   U.   S.    187. 

562;  Weeber  v.\J,  S.,  62  Fed.  Rep.  740.  See  also  Wceber  v,  U.  S.,  62  Fed.  Rep. 

•'  The  purpose  of  the  law  is  to  pro-  740. 

hibit  mail  facilities  in  aid  of  fraudulent  4.  U.  S.  v,  Kelly,  3  Sawy.  (U.  S.)  566, 

schemes.     It  is  not  clear  why  the  de-  26  Fed  Cas.  No.   15,514,  wherein  the 

sign  to  use  the  mails  was  required  as  a  court  said:  *'  In  this  case  the  statute 

constituent    element    of    the    offense,  makes  it  an  offense  to  mail  a  notice 

Thereby  the  statute  measurably  defeats  showing  where,  or  how,  or  of  whom,  or 

its  purpose,  since  the  mail  may  be  used  by   what  means  the  articles  may   be 

in  aid  of  fraudulent  practices  if  the  in-  obtained  or  made;  but  the  indictment 

tent  so  to  use   was    not   part  of  the  alleges  it  in  the  conjunctive,  *  where 

scheme  to  defraud.     Bui  ita  Ux scripta  they   may  be   had   and    made.'     The 

fst^  and  it  must  be  administered  as  de-  proof  of  either  is  an  offense,  and  proof 

clared."    Pfr  cur,  in  U.  S.  v.  Smith,  of  either  would  be  sufficient  to  support 

45  Fed.  Rep.  561.  the  charge   made  in   the   indictment. 

Language  of  the  Statute  InsnAelent.  —  This,  however,  is  a  question  of  proof 

An  indictment  for  using  the  mails  to  which  does  not  affect  the  decision  on 

defraud,  which  describes  the  offense  in  demurrer." 
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that  the  offense  was  committed  within  the  jurisdiction  of  the  court ; 
the  indictment  should  therefore  show  the  commission  of  such 
offense  within  the  district  wherein  the  court  sits.*  The  indict- 
ment need  not,  however,  state  the  county  in  which  the  offense 
was  committed.* 

OliArging  Offense  in  Langnage  of  the  Statute.  —  An  indictment  for  rob- 
bing the  mail,  which  lays  the  offense  in  the  words  of  the  statute 
creating  it,  is  sufficient.' 

4.  Indiotaieiit  for  Theft  from  Hail  —  Allegation  of  Ownership.  —  An 
indictment  for  the  theft  of  a  letter  from  the  mail  may  properly 
allege  the  ownership  of  the  letter  to  have  been  in  the  person  to 
whom  it  was  addressed.* 

▲negation  as  to  Bireetion  of  Letter  —  Varianoe.  —  Where  one  is  charged 
with  the  theft  of  a  letter  from  the  mail,  a  slight  and  unsubstantial 
variance  between  the  indictment  and  the  proof,  as  regards  the 
direction  of  the  letter  which  is  not  produced,  should  not  be 
allowed  to  exclude  the  evidence.* 

Beseription  of  Defendant  as  Carrier  Snrplnsage.  —  Where  a  person  is 
charged  as  carrier  in  an  indictment  for  stealing  from  the  mail, 
there  being  no  such  offense,  the  word  ''carrier"  will  be  con- 
sidered as  merely  descriptive  of  the  defendant  and  as  surplusage.* 

5.  Indictment  for  Obstructing  Correspondence  —  Venue.  —  An  indict- 
ment for  taking  a  letter  from  the  mail  with  the  intent  to  obstruct 
correspondence  should  state  with  reasonable  certainty  the  place 
of  such  wrongful  taking.'^ 

1.  U.  S.  V,  Wood,  2  Wheel.  Cr.  Cas.  witness  not  bein^  positive  as  to  the  ya- 

(U.  S.  Cir.  Ct.)  325,  28  Fed.  Cas.  No.  riance,  and  the  jury  having  found  the 

16,757.    See  also  U.   S.   v.   Wilson,   i  defendant  guilty  generally,  the  verdict. 

Baldw.  (U.  S.)  78,  28   Fed.   Cas.    Mo.  it  seems  to  us,  should  not  be  set  aside.*' 

16,730.  6.  U.  S.  V.  Burroughs,  3  McLean  (U. 

8.  U.  S.  V.  Wilson,  i  Baldfir.  (U.  S.)  S.)405.     In  this  case  the  court  said: 

78,  28  Fed.  Cas.  No.  16,730.  '*  It  is  very  clear  the  defendant  cannot 

5.  U.  S.  V.  Wilson,  i  Baldw.  (U.  S.)  be  punished  as  carrier  of  the  mail;  but 
78,  28  Fed.  Cas.  No.  16,730.  the    (question    is,    whether    the    word 

4.  U.  S.  V.  Jones,  31  Fed.  Rep.  718.  *  earner  *  may  not  be  considered  as  de> 

Booh  AUsgation  Will  B«  Snpportadhy  script!  ve  of    the  person,   and   not  as 

Proof  that  the  letter  was  for  the  benefit  aggravating  the  offense.     Because  an 

of  such  person,  and  that  it  was  stolen  individual  is  a  carrier  of  the  mail,  it 

while   in  the   mail   after  leaving   the  does  not  follow  that  he  is  exempt  from 

mailing  office.     U.  S.  t/.  Tones,  31  Fed.  punishment  for  offenses  disconnected 

Rep.  718;    U.  S.  V,  Jackson,   29  Fed.  with   his    employment.     Suppose    the 

Rep.  503.  carrier   of    the    mail    should    steal  a 

6.  U.  S.  V,  Burroughs,  3  McLean  (U.  horse,  and  in  the  indictment  for  it  he 
S.)405.  In  this  case  the  court  said:  should  be  described  as  the  carrier  of 
**  If  the  letter  had  been  presented,  and  the  mail,  would  that  vitiate  the  indict- 
the  direction  of  it  varied  from  the  alle-  ment?  Surely  not.  As  carrier  he  Is 
gallon  in  the  indictment,  it  could  not  not  punishable  for  stealing  a  horse, 
have  been  received  in  evidence.  For  but  as  an  individual  he  is  punishable, 
although  the  direction  of  the  letter  The  description  as  carrier  would  be  re- 
need  not  to  have  been  stated  in  the  in-  garded  as  surpluaage.  And  this  rule 
dictment,  yet  having  been  stated,  the  applies  to  the  case  under  considera- 
proof  must  correspond  with  the  allega-  tion." 

tion.  But  in  this  case  the  letter  was  7.  U.  S.  v,  Davis,  33  Fed.  Rep.  865. 
not  produced;    the  statement  of    the    In  this  case  it  was  held  that  an  aver- 
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AUog&tion  of  Vain*.  —  Under  a  statute  making  the  taking  of  a  letter 
from  the  mail  an  offense  ''although  it  does  not  contain  any  article 
of  value,  or  evidence  thereof,"  the  indictment  need  not  allege 
that  the  letter  did  not  contain  anything  of  value,  since  this  is  not 
an  essential  characteristic  of  the  offense.* 

Allegation  tliat  Letter  Had  Been  in  the  ICaU.  —  An  indictment  for  the 
taking  of  a  letter  with  the  intent  **to  pry  into  the  business  and 
secrets  of  another,"  which  charges  that  such  letter  was  "taken 
from  the  post  office,"  being  a  substantial  following  of  the  words 
of  the  statute,  is  a  sufficient  averment  that  it  had  been  in  the 
mail,  to  let  in  evidence  of  such  fact.* 

Allegation  that  Opening  Wae  Unlawful.  —  An  indictment  for  opening  a 
letter  which  had  been  in  the  post  office,  before  delivery  to  3ie 
person  to  whom  it  was  directed,  with  the  intention  to  obstruct 
his  correspondence  or  pry  into  his  business,  need  not  allege  that 
the  opening  was  unlawful.^ 

Allegation  that  Party  Addreeied  Wae  Beal  Pereon«  —  Such  indictment 
need  not  allege  that  the  one  to  whom  the  letter  was  addressed 

ment  that  at  "  Fife  Lake,  in  Grand  sition  is  that,  without  such  allegation. 
Traverse  county,  within  this  division  the  indictment  does  not  describe  the 
of  the  district,  the  defendant  took  from  offense.  If  the  words  above  quoted 
the  United  States  post  office  a  letter  did,  in  fact,  constitute  an  exception, 
mailed  at  said  post  office  at  Fife  Lake,  taking  the  case  out  of  the  operation  of 
directed  to  a  person  named,  at  Kala-  the  general  provision  in  which  such 
mazoo,  which  is  also  within  the  dis-  exception  is  found,  my  opinion  would 
trict,"  charged  with  sufficient  certainty  be  that  the  indictment  should  ne^^ative 
that  the  place  of  the  taking  was  the  the  exception.  *  *  *  But  I  do  not 
post  office  at  Fife  Lake.  think  that,  upon  a  right  interpretation 
1.  U.  S.  V,  Davis,  33  Fed.  Rep.  865.  of  the  statute,  the  words  in  question 
In  this  case  the  court  said:  "  The  first  constitute  an  exception.  The  offense 
objection  to  the  sufficiency  of  the  in-  intended  to  be  denned,  the  other  cir- 
dictment  made  by  the  defendant  is  that  cumsiances  existing,  is  complete 
it  does  not  aver  that  the  letter  alleged  whether  the  letter  contains  anything 
to  have  been  taken  from  the  post  office  of  value  or  not.  That  is  indiffercnL 
did  not  contain  anything  of  value.  The  words  were  added  simply  to  pre> 
And  the  argument  is  that  inasmuch  as  vent  a  construction  so  strict  as  to  in- 
there  is  another  provision  of  the  stat-  elude  only  letters  and  packages  con- 
ute  (section  5469)  which  defines  gener-  taining  articles  of  value.  The  nature 
ally  a  class  of  crimes  which  consist,  of  the  offenses  created  by  the  two  see- 
essentially,  in  an  abstracting  from  the  tions  differs  in  essential  particulars. 
United  States  mails  of  letters  and  Section  5469  is  concerned  more  espe- 
packages  containing  things  of  value,  cially  with  thefts  and  embezzlements 
and  embezzling  therefrom,  whereas  from  the  mails  for  purposes  of  gain, 
section  3892,  under  which  this  indict-  Section  3892  deals  with  unauthorized 
ment  is  found,  constitutes  the  offense  meddling  with  the  mails  for  the  pur- 
in  taking  a  letter  from  the  mails  '  al-  pose  of  gratifying  mere  malice  or  a 
though  it  does  not  contain  any  article  prying  curiosity.  The  intent  or  pur- 
of  value,  or  evidence  thereof,'  the  in-  pose  which  constitutes  the  gist  of  the 
ference  which  it  is  said  should  be  offense  is  one  thin^  in  one  of  the  sec- 
drawn  from  a  comparison  of  the  two  tions,  and  quite  a  different  thing  in  the 
sections  is  that  the  nonexistence  of  other.  This  objection  cannot  therefore 
anything  of  value  in  the  letter  taken  is  be  sustained.*' 

an  essential  characteristic  of  the  offense  8.  U.  S.  v.  Nutt,  27  Fed.  Cas.  No. 

intended  by  the  last-mentioned  section,  15,904. 

and  hence  that  circumstance  should  be  S.  U.  S.   v.   Pond,   2  Curt.  (U.  S.) 

alleged  in  the  indictment.     The  propo-  265. 
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ivas  a  real  person,  if  it  be  alleged  that  the  letter  was  opened  with 
intent  to  obstruct  the  correspondence  of  such  a  party,  or  piy  into 
his  business  or  secrets.  In  such  a  case  it  will  be  intended  that 
he  was  a  real  person.* 

AlUgation  tluit  Lttter  Wm  Sealed.  —  An  indictment  under  a  state 
statute  making  it  a  misdemeanor  to  wilfully,  and  without 
authority,  open  and  read  a  sealed  letter  or  telegram,  or  publish 
the  same,  must  charge  that  the  letter  or  telegram  was  "sealed," 
or  that  it  was  published  with  knowledge  that  it  had  been  opened 
and  read  without  authority,* 

6.  Indictment  for  Obttmeting  Pasiage  of  Mails  —  AUegation  that  Aot 
Waf  Done  Felonionilj.  —  An  indictment  for  overt  acts  in  pursuance 
of  a  conspiracy  to  obstruct  the  mails  need  not  aver  that  the  acts 
done  were  done  ** feloniously."  • 

AUegation  of  Knowledge  of  Carriage  of  Kail.  —  In  such  an  indictment  it 

1.  U.  S.  V.  Pond,  a  Curt.  (U.  S.)  265.  sutute,  descriptive  of  the  o£fense,  but, 

For  a  proper  form  of  an  indictment  by  the  most  liberal  construction,  it  can- 
in  the  United  Slates  court  for  opening  not  be  made  to  charge  that  the  defend* 
a  letter  which  had  been  in  the  custody  ants  opened  or  read  a  *  sealed  letter  or 
of  a  mail  carrier,  before  it  was  deliv-  telegram,'  or  that  they  '  published  the 
ered  to  the  person  to  whom  it  was  di-  whole  or  any  portion  of  such  letter  or 
rected,  see  U.  S.  v.  Mulvaney,  4  Park,  telegram  knowing  it  to  have  been 
Cr.  Rep.  (U.  S.  Cir.  Ct.)  164.  opened   and   read  without   authoritv,* 

Indiotment  for  Opening — Pleading  and  and  these  are  necessary  words,  descrip- 
Proof.  —  An  indictment  charging  the  tive  of  the  offense,  without  which  the 
opening  of  a  letter  which  had  been  in  indictment  fails  to  charge  any  offense 
the  custody  of  a  mail  carrier,  before  it  under  the  statute." 
had  been  delivered  to  the  person  to  S.  U.  S.  v.  Debs.  65  Fed.  Rep.  2x0. 
whom  it  was  directed,  with  a  design  to  In  this  case,  upon  an  objection  to  the 
obstruct  the  correspondence  of  another,  indictment  that  it  failed  to  charge  the 
etc..  is  not  sustained  by  proof  that  the  acts  to  have  been  done  feloniously, 
defendant  opened  a  letter  which  had  Grosscup,  T.,  said:  "  Their  first  ob- 
been  left  with  him  at  his  residence  b^  jection  to  the  indictment  is  that  it  no- 
the  mail  carrier,  and  which  was  du  where  charges  that  the  acts  done  were 
rected  to  another  person  to  the  care  of  done  feloniously.  This  word  is  one  of 
the  defendant,  at  the  number  of  the  those  legal  adjectives  that  have  grown 
house  occupied  by  the  defendant,  it  out  of  the  common-law  criminal  pro- 
appearing  that  the  defendant  not  only  cedure.  The  word  itself  seems  to  have 
used  no  artifice  to  obtain  possession  of  no  special,  inherent  meaning.  It  was 
the  letter,  but  that  he  in  fact  objected  held  necessary  in  those  iiulictments 
to  receiving  it.  U.  S.  t/.  Mulvaney,  4  which,  under  the  old  common  law,  fell 
Park.  Cr.  Rep.  (U.  S.  Cir.  Ct.)  164.  within    the    classification  of  felonies. 

8.  State  V.  Bagwell,  107  N.  Car.  859.  The  fact  that  a  crime  is  not  denomi> 

In  this  case  the  court  said:    **  The  fol-  nated  a  *  felony  '  does  not  make  the 

lowing  is  the  act  under  which  the  de-  felonious  intent  indispensable,  unless 

fendants  are   indicted:    'Any    person  it  was  one  of  those  felonies  that  have 

who   wilfully,  and  without  authority,  come  over  from  the  common  law.     No 

opens    and    reads,    or    causes    to    be  case  or  statute  has  been  called  to  my 

opened  or  read,  a  sealed  letter  or  tele-  attention  which  shows  that  the  obstruc- 

gram,  or  publishes  the  whole  or  any  tion  of  the  mails  was,  under  the  old 

portion    of    such   letter  or    telegram,  procedure,  known  as  a  felony.     I  am 

knowing  it  to   have  been  opened  or  of  the   opinion   that  it  was   not,  and 

read  without  authority,  shall  be  guilty  that,  therefore,  on  the  authority  of  U. 

of  a  misdemeanor,'  etc.    Acts  of  1889,  S.  v,  Staats,  8  How.  (U.  S.)  41,  irre- 

c.  41,  g  2.    This  indictment  is  for  an  spective  of  whether  it  is  a  felony  now 

offense  created  by  statute,  and  it  not  or  not,  the  felonious  intent  is  not  indis- 

only  fails  to  follow  the  language  of  the  pensable." 
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is  unnecessary  to  charge  that  the  defendants  knew  at  the  time 
that  the  trains  obstructed  were  in  fact  carrying  the  mail,  since  the 
defendants  are  properly  chargeable  with  intending  all  the  acts 
which  are  the  reasonable  and  natural  consequence  of  the  act  done.  * 

Allegation  that  Obitniotioxi  Wai  Hot  the  Bosult  of  a  Lawful  Exeroite  of  Biglits. 
—  Where  an  indictment  for  conspiracy  to  obstruct  the  mail  sets 
out  particularly  the  overt  acts  which  are  presumed  to  be  unlawful, 
it  need  not  be  alleged  that  the  obstruction  was  not  the  result  of 
a  lawful  exercise  of  defendant's  rights.* 

Indiotmont  Hot  Bestrioted  to  Single  Overt  Aot.  —  The  conspiracy  to 
obstruct  the  mail  being  a  single  offense,  the  indictment  is  not 
restricted  to  a  single  overt  act,  but  any  overt  act  in  effectuation 
of  the  conspiracy  may  be  shown.* 

7.  Indictment  of  Postmaster  for  Detaining  Hail  —  AUegation  of 
Offonie  in  the  Words  ef  the  Statute.  —  An  indictment  of  a  postmaster  for 
unlawfully  detaining  a  letter  is  sufficient  if  it  charges  the  offense 
in  the  language  of  the  statute.* 

8.  Indictment  for  Illegal  Carriage  of  Letters.  —  In  an  information 
for  illegally  carrying  a  letter  out  of  the  mail,  the  fact  that  such 
letter  was  stamped  need  not  be  negatived,  such  fact  being  matter 
of  defense.* 

9.  Indictment  for  TTnlawfol  Tranking.  —  An  indictment  against 
a  member  of  Congress  for  unlawfully  franking  letters  need  not 

1.  U.  S.  V.  Debs,  65  Fed.  Rep.  210.  lawful  exercise  of  the  defendants* 
In  this  case  the  court  said:  "  The  rights,  the  court  said:  *'  It  is  indis- 
second  objection  is  that  the  defendants  putable  that  if  the  obstruction  or  re- 
charged with  the  overt  acts  of  retard-  tarding  of  the  mails  was  the  result  of 
ing  the  mail  trains  are  not  charged  defendants*  lawful  right  to  quit  the 
with  having  known  at  the  time  that  service  of  the  roads,  it  would  not  coo- 
the  trains  carried  the  mails  of  the  stitute  a  criminal  overt  act.  But  the 
United  States.  It  is  said  that  no  in-  indictment  sets  out  particularly  what 
tent  against  the  mails  can  be  inferred  the  overt  acts  were,  such  as  the  turning 
unless  the  perpetrators  had  knowledge  of  switches,  the  overturning  of  railway 
that  the  mails  were  on  board  the  trains  cars  upon  the  track,  etc.  These  are  so 
obstructed.  I  do  not  concur  in  this  presumably  unlawful,  that  the  non- 
view.  The  defendants  are  properly  existence  of  any  circumstances  that 
chargeable  with  an  intent  to  do  all  the  might  make  them  possibly  lawful  is 
acts  that  are  the  reasonable  and  nat-  not  an  essential  averment  of  the  indict- 
ural  consequence  of  the  acts  done.  ment.  If  such  circumstances  exist,  it 
The  laws  make  all  the  railways  post  will  be  within  the  power  of  the  defend- 
routes  of  the  United  States,  and  it  is  ants  to  bring  them  to  the  attention  of 
within  every  one's  knowledge  that  a  the  court  on  the  trial." 

large  proportion  of  the  passenger  trains        8.  U.  S.  v.  Debs,  65  Fed.  Rep.  210. 
on  these  roads  carry  the  mails.     There        4.  U.   S.  v.  Holmes,  40   Fed.    Rep. 

is   no  stretching,    therefore,  either  of  750. 

law  or  of  common  sense,  to  presume  Allegation  that  Detention  Was  Kaowiag 
that  a  person  obstructing  one  of  these  and  Wilful.  —  Such  an  indictment  need 
trains  contemplates,  among  other  in-  not  aver  that  the  detention. of  the  let- 
tents,  the  obstruction  of  the  mails."  ter  by  the  postmaster  was    knowing 

2.  U.  S.  V.  Debs,  65  Fed.  Rep.  210.  and  wilful,  since  this  fact  is  necessarily 
In  ihis  case,  it  being  urged  that  the  implied  from  the  intent  with  which  the 
means  of  carrying  out  the  conspiracy  act  is  said  to  have  been  done.  U.  S. 
is  not  set  out,  and   that,   for  all   the  v.  Holmes,  40  Fed.  Rep.  750. 

court  knew,  the  obstruction  of  the  6.  U.  S.  v.  Tilden,  28  Fed.  Cas.  No, 
mails  may  have  been  the  result  of  a     16,523. 
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allege  that  the  defendant  was  a  member  of  Congress.*  This  being 
a  statutory  offense,  it  is  sufficient  if  it  is  substantially  set  forth, 
though  not  in  the  precise  words  of  the  act.* 

10.  Indictment  for  Breaking  into  Post  Office  with  Intent  to  Commit 
Larceny.  —  An  indictment  for  the  offense  defined  by  statute  as 
**  forcibly  breaking  into,  or  attempting  to  break  into,  any  post 
office,  or  building  used  in  part  as  a  post  office,  with  intent  to 
commit  therein  larceny,"  is  sufficient,  without  the  allegation  that 
the  larceny  was  to  be  committed  within  that  portion  of  the  build- 
ing used  as  a  post  office.' 

n.  Actions  aoaihst  Postmastebs  fob  Hegligehoe,  Misconduct, 

ETC.  —  1.  Jurisdiction.  —  It  has  been  held  that  a  statute  providing 
that  "justices  shall  not  have  cognizance  in  actions  against  justices 
of  the  peace,  or  other  officers,  for  misconduct  in  office,"  includes 
postmasters.* 

2.  Declaration  or  Complaint  —  AitarnatlTf  Averment.  —  In  an  action 
against  a  postmaster  for  negligence,  a  count  in  the  alternative, 
charging  the  loss  to  have  been  by  the  misfeasance  of  the  defend- 
ant or  some  other  person  employed  by  him,  is  good  upon  general 
demurrer.* 

Avenneiit  of  Failure  to  Send  Letter.  —  An  averment  that  the  defendant 
postmaster  neglected  to  send  forward  a  letter  **as  it  was  his  duty 
to  do"  is  only  an  allegation  that  the  defendant  was  bound  to 
send  it  by  the  mail,  and  not  that  he  did  not  send  it  by  the  next 
mail.* 

Liability  for  Xiefeaeanoe  of  Another.  —  Since  a  postmaster  is  liable  for 
the  acts  of  one  whom  he  permits  to  have  the  care  and  custody  of 

1.  Dewee's  Case,  Chase's  Dec.  (U.  reasoning  of  Judge  Deady  in  U.  S.  v, 
S.)  531,  7  Fed.  Ca«.  No.  3,848.  Campbell,  16  Fed.  Rep.  233.     The  in- 

2.  Dewce*s  Case,  Chase's  Dec.  (U.  dictment  before  Judge  Deady  charged 
S.)  531,  7  Fed.  Cas.  No.  3,848.  the  defendant  with   brealcing  into    a 

8.  U.  S.  V.  Williams,  57  Fed.  Rep.  building  used  in  part  as  a  post  office, 

201.     In  this  case  the  court,  in  distin-  with  intent  to  commit  larceny  '  in  that 

/tfiV^m^  the  case  of  U.  S.  z/.  Campbell,  building.'     It  did  not  follow  the  lan- 

16  Fed.  Rep.  233,  said:    '*  The  indict-  guage  of  the  statute,  but  made  use  of 

ment  is  in  the  words  of  the  section,  a  word  of  much  more  wide  signification 

and,   if  the  language  in  the  section  than  that  used  in  the  statute." 

makes  out  the  offense,  the  indictment  4.  Ford  v.  Parker,  4  Ohio  St.  576. 

must  stand.    This  section  is  under  a  In  McNamee  v.  U.  S.,  11  Ark.  148,  it 

subdivision,    *  Postal    Crimes.'      The  was  held  that  the  United  States  may 

offense  defined   is  '  forcibly  breaking  sue  a  postmaster  for  a  balance  before 

into,  or  attempting  to  break  into,  any  a  justice  of  the  peace,  if  the  amount 

post  office,  or  building  used  in  part  as  claimed  be  within  the  jurisdiction  of 

a  post  office,  with  intent  to  commit  the  justice. 

therein    larceny,'    etc.      Clearly,    the  6.  Dunlop  v,  Munroe,  i  Cranch  (C. 

word  *  therein,'  qualifying  both  mem-  C.)  536. 

bers  of  the  sentence,  means  *  in   the  6.  Dunlop  v,  Munroe,  i  Cranch  (C. 

post  office.'     The  last  part  of  the  in-  C.)  536.     In  this  case  it  was  held  that 

dictment  fixes  its  meaning  positively,  if  the  allegation  be  that  the  defendant 

so  that  the  defendant  is  not  unadvised  did  not  send  on  the  letter,  it  is  a  suffi- 

of  the  charge  against  him,  and  is  in  no  cient  answer  to  say  and  prove  that  the 

danger   of    surprise.    The    defendant  defendant  did  send  it  on;  and  he  is  not 

quotes  in  support  of  his  position  the  bound  to  prove  that  he  sent  it  on  in  a 
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the  mail  in  his  office,  who  has  not  been  sworn  according  to  law, 
it  is  not  necessary,  in  an  action  charging  a  postmaster  for  the 
misfeasance  of  such  a  one,  to  allege  in  the  declaration  that  the 
postmaster  is  responsible  for  such  misfeasance,  that  being  a 
matter  of  law.* 

3.  Pleading  and  Proo£  —  Under  a  declaration  against  a  post- 
master for  the  negligent  loss  of  a  letter,  the  issue  for  the  plaintiff 
will  be  sustained  by  general  proof  of  negligence  tending  to  show 
that  the  loss  was  occasioned  thereby.* 

reasonable  time.    A  deputy  postmaster  whom  he  wrongfully  permitted  to  have 

and  his  clerks  are  only  bound  to  use  the  care  and  custody  of  the  mail  in  his 

such  care  and  diligence  in  the   dis-  office.     Bishop  r.  Williamson,  ii  Me. 

charge  of  their  duties  as  a  prudent  495. 

man  exercises  in  his  own  affairs.  8.  Christy  v.  Smith,  23  Vt.  663.    lo 

1.  Bishop  V,  Williamson,  zi  Me.  495.  this  case,  which  was  an  action  of  tres- 
In  this  case  the  court  said:  *'  One  of  pass  on  the  case,  brought  against  the 
the  reasons  assigned  in  the  motion  in  defendant  for  negligence  in  the  dis- 
arrest  of  judgment  is,  that  it  is  not  charge  of  his  duty  as  postmaster, 
alleged  that  Uie  defendant  is  in  an^  wherebv  it  was  alleged  that  a  letter 
way  responsible  for  the  acts,  negli-  containing  fifty  dollars  in  money,  the 
•gence,  or  malfeasance  of  said  Hills  or  property  of  the  plaintiff,  was  lost,  it 
Cargill.  The  defendant's  responsibil-  was  held  that  under  a  declaratioo 
ity  is  a  question  of  law  upon  the  facts  against  a  postmaster,  alleging  that  he 
stated;  the  fact  stated  is,  that  said  carelessly  and  negligently  lost  a  letter 
Cargill  was,  at  the  time  mentioned,  the  which  was  received  at  his  office  and 
agent,  servant,  or  assistant  of  the  de-  was  directed  to  the  plaintiff,  the  de- 
fendant —  acting  unlawfully  by  the  fendant  is  not  entitled  to  have  the  jury 
consent  and  permission  of  the  defend-  instructed  that  in  order  to  establish  the 
ant.  A  party  is  not  bound  to  aver  fact  of  want  of  ordinary  diligence  the 
what  the  law  is;  the  court  must  take  plaintiff  must  show  some  pardcnlar  act 
notice  of  that."  of  negligence  in  relation  to  the  letter. 

Amendment  Charging  flame  Aot  by  An-  and  that  the  loss  was  the  direct  conse- 

•other  Person.—  Where  a  postmaster  is  quence  of  that  particular  negligence; 

charged    with    unlawfully    neglecting  but  any  general  proof  of  negligence 

and  refusing  to  deliver  a  letter,  it  has  which  tends  to  show  that  the  loss  was 

been  held  not  to  be  introducing  a  new  occasioned  thereby,  and  which  satisfies 

cause  of  action  to  amend,  by  adding  a  the  jury  that  it  was  so  occasioned,  is 

count  charging  the  same  act  to  have  sufficient  to  sustain  the  issue  for  the 

been  done    by    one  not  duly  sworn,  plaintiff. 
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PR.CCIPE. 

By  Ea&l  p.  Hopkins. 


I  DiFuriTiov,  769. 
H  HEOI88ITT,  769. 

1.  In  General^  769. 

2.  In  Particular  Cases^  770. 

3.  Waiver^  771. 

m   COVTBVT8  AHB  SVinOIEVOT,  772. 

CROSS-REFERENCE. 

See  in  general  article  SUMMONS  AND  PROCESS, 

I  DEniriTIOir.  —  A  praecipe  is  a  paper  containing  the  particu- 
lars of  a  writ,  filed  in  the  office  out  of  which  the  writ  is  to  be 
issued,  as  the  direction  and  instructions  to  the  officer  who  issues 
the  writ.* 

H  HE0188ITY  —  1.  In  Oeneral  —  At  Common  Law.  —  Under  the 
common-law  practice  a  praecipe  is  filed  to  obtain  various  writs 

1.  Abbott's  Law  Diet.  In  Washington  under  the  Practice  Act 

The  prscipe  *'  is  a  mandate  to  the  of  1869,^  434,  in  proceedings  for  a  writ 

prothonotary  to  issue  process."     Grier  of  error,  a  prsecipe  performed  the  addi- 

t/.  McGlathery,  16  W.  N.  C.  (Pa.)  457;  tional  function  of  a  pleading,  and  was 

Harlan  v.  Plater,  19  W.  N.  C.  (Pa.)  401.  required  to  contain  *'  a  particular  de- 

PnMipo  dnod  Boddat.  —  "An  original  scription  of  the  errors  assigned.'*     Mc- 

writ,  of  which  prctcipe  is  the  first  word.  Almond  v.  Adams,  i  Wash.  Ter.  231 ; 

commanding  the  person  to  whom  it  is  Shorey  v.  Wyckoff,  i  Wash.  Ter.  348. 

directed  to  do  a  thing  or  to  show  cause  A  prsecipe  for  a  writ  of  error  is  analo- 

why  he  has  not  done  it."     Bouvier's  gous  to  a    complaint  in   the    district 

Law  Diet.:  3  Bt.  Com.  274.  court,  while   the  notice  thereof  to  be 

PnMdpo  in  Capita.  —  "When  one  of  served  on  the  adverse  party  stands  in 

the  king's  immediate  tenants  in  capiU  place  of  a  summons.     Schwabacher  v, 

was  deforced,  his   writ  of  right   was  Wells,  i  Wash.  Ter.  506.     The  prsecipe 

■called  a  writ  oi pracipe  in  capite,**    Ab-  in  such  cases  must  contain  a  particular 

bott's  Law  Diet.  description  of  the  judgment  sought  to 

PnMlpo  dnod  Tonoat  OonTontionem. —  be   revised.    McAlmond  v.  Adams,  i 

"In  conveyancing,  a  writ  of  covenant  Wash.  Ter.  231;   Shorey  v.  Wyckoflf,  i 

upon  which  fines  were  usually  levied  Wash.  Ter.  348;  Carr  r.  King  County, 

at  common  law."     Burrill's  Law  Diet,  i  Wash.  Ter.  418;  Lytle  v.  Territory,  i 

And  see  2  Bl.  Com.  350;  3  Bl.  Com.  156.  Wash.  Ter.  435. 
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and  forms  of  process,  and  particularly  the  summons  by  which  the 
defendant  is  brought  into  court.* 

By  sutnte.  —  In  a  few  states  the  filing  of  a  praecipe  in  order  to 
begin  a  suit  at  law  is  made  necessary  by  statute.' 

2.  In  Particular  Caies — Dower.  —  By  the  common  law,  a  praecipe 
is  necessary  in  a  proceeding  to  secure  the  assignment  of  dower.* 

Atuoluaent.  —  Under  the  Florida  statute  it  is  held  that  a  praecipe 
is  not  necessary  to  authorize  the  issuance  of  a  writ  of  attachment."* 

Eminent  Domain.  —  Under  the  Ohio  statute,  when  a  corporation 
seeks  to  exercise  the  power  of  eminent  domain  and  to  secure  the 
appropriation  of  property  thereby,  it  must  file  a  praecipe  for  a 
summons  to  the  owners  of  the  property  affected.* 

Writ  of  Error.  —  In  a  few  states,  by  statute,  the  filing  of  a  praecipe 
is  necessary  in  proceedings  by  writ  of  error.* 

Exeeution.  —  It  is  held  in  some  states  that  a  praecipe  is  necessary 
to  obtain  a  writ  of  execution.'' 

1.  Alabama,  —  Steele  v,  Thompson,  or    memorandum."     Rev.   Stat.    Fla. 

62  Ala.  323.  1S92,  p.  365,  g  1007.    See  also  Camp. 

Florida,  —  Campbell    v,    Chaffee,    6  bell  v,  Chaffee,  6  Fla.  724. 

Fla.  724.  Xanias.  —  **  Summons  shall  be  issued 

Illinois,  —  Thompson   t^.  Turner,  22  bv  the  clerk  upon  a   written  precipe 

111.  389;  Napper  c.  Short,  17  111.  120.  filed    by    the    plaintiff."     Kan.    Gen. 

Indiana,  —  Hust   v.   Conn,   12    Ind.  Stat.   1897,  c.  95,  g  54,  vol.  2,  p.  104. 

257:    Mills  V,  State,  10  Ind.  114;  Nim-  And  see  Goff  v,  Russell,  3  Kan.  212. 

mon  V.  Wortbington,  I  Ind.  376.  Ohio.  —  "All   writs    and    orders    for 

Michigan,  —  Potter  v,  John  Hutchi-  provisional  remedies,  and  process  of 

son  Mfg.  Co.,  87  Mich.  59.  every    kind,   shall    be  issued   by  the 

Pennsylvania,  —  Brothers  v,  Mitchell,  clerks  of  the  several  courts;  but  before 

157  Pa.  St.  484;    Hare  v.  Com.,  92  Pa.  they  are  issued  a  praecipe  shall  be  filed 

St.  142;  Davis  V,  Brode,  13  Pa.  Co.  Ct.  with  the  clerk  demanding  the  same.'** 

Rep.  631;    Harlan  v.  Plater,  19  W.  N.  Bates's  Anno.   Stat.  Ohio  1897,  c.  2,. 

C.  (Pa.)  401;    Grier  v,  McGlathery,  16  §  4959*  vol.  2,  p.  2547;  see  idso  c.  6, 

W.  N.  C.  (Pa.)  457.  S  5036,  vol.  2,  p.  2580;  and  see  State  v^ 

Vermont,  —  Smith  v,  Howard,  41  Vt.  Caffee,  6  Ohio  150. 

78.  S.  FuUiam  v,  Harris,  Cro.   Tac  217; 

United  States,  —  U.  S.  r.  Van  Duzee,  William  v,  Gwyn,  2  Saund.  42/,  43  note. 

140  U.  S.  173.  4.  Simpson  v.  Knight,   12  Fla.  144; 

In  Xiehigan  it  is  usual  for  the  attor-  Bryan  v.  Knight,  12  Fla.  165. 

ney  of  the  plaintiff  to  file  with  the  clerk  In  Baars  v,  Gordon,  21   Fla.  25.  the 

a  praecipe  or  order  directing  such  pro-  plaintiff  in  error  filed  a  praecipe  for  a 

cess  to  be  issued  against  the  defendant  summons  and  for  a  writ  of  attachment, 

as  the  nature  of  the  case  may  require,  but  the  court  did  not  pass  upon  the 

Potter  V,  John  Hutchison  Mfg.  Co.,  87  necessity  of  a  praecipe. 

Mich.  59.  5.  Bates's  Anno.  Stat.  Ohio  1897,  c. 

Pennsylvania,  —  In  Harlan  v.  Plater,  8,  §  6418,  vol.  2,  p.  3027. 

19  W.  ^f.  C.  (Pa.)  401  it  was  said:    "A  6.  Kan.  Gen.  Sut.  1897,  c.  83,  §  15, 

praecipe   is  not  absolutely   necessary,  vol.  2,  p.  22;  Bates's  Anno.  Stat.  Ohio 

for  the  commencement  of  an  action  is  1897,  g  6714,  vol.  2,  p.  3109;    §  7359, 

by  writ."  vol.  2,  p.  3312;    Wash.  Civ.  Prac.  Act 

EfliMt  of  Want  of  Pnsdpe.  — In  Wad-  1869,  g  378;    Wash.  Code  1855,  g  298, 

worth  V,  Allen,  i  Chit.  Rep.  186,  18  E.  p.  247;  McAlmond  v,  Adams,  i  Wash. 

C.  L.  63,  the  plaintiff's  attorney  was  Ter.  231;    Shorey  v,  Wyckoff,  i  Wash. 

compelled  to  refund  the  cost  of  a  bill  Ter.  348;    Lytle  v.  Territory,  i  Wash, 

because  of  his  failure  to  file  a  praecipe  Ter.  435.     But  see  Ballinger's  Anno. 

8.  Florida.  — "A  personal  suit  at  law  Codes   &   Stat.   Wash.   1897,  g§  5i55» 

is  begun  by  filing  in  the  court  in  which  6503. 

the  suit  is  to  be  commenced  a  praecipe  7.  Steele  v,  Thompson,  62  Ala.  523; 
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In  Criminal  0mm.  —  It  has  been  held  in  the  United  States  courts 
that  a  praecipe  is  necessary  to  secure  the  issuance  of  a  bench  war- 
rant,* but  not  for  a  mittimus  after  sentence.*    In  OhiOy  by  statute, 

a  praecipe  is  necessary  to  secure  a  writ  of  habeas  corpus  where  a 
person  under  arrest  has  been  removed  to  another  county,  to  bring 
him  back  for  trial.  • 

3.  Waiver.  —  The  filing  of  a  praecipe  may  be  waived.*   Although 

State  V,  Caffee,  6  Ohio  150;  Bower  v,  upon  the  indictment  being  returned  to 

Holladay,  iS  Oregon 491:  Hare  V.  Com.,  the  court,  and  it  is  proper  that  the 

92   Pa.   St.  142,  fieri  facias  against  a  clerk  should  wait  for  instructions  be- 

partner's  interest;    Smith  v.  Howard,  fore  issuing  the  bench  warrant.    These 

41  Vt.  78.  instructions  are  given  in  the  form  of  a 

Clerk  VMd  Vot  Imim  Without  Pnsdpe.  praecipe,  and  for  filing  such  praecipe  the 
—  "  It  is  no  part  of  the  official  duty  of  clerk  is  entitled  to  his  fee.  It  appear- 
the  clerk  to  issue  an  execution,  till  it  ing  upon  the  finding  of  the  court  below 
is  called  for  by  the  party  entitled  to  it.  that  the  filing  of  praecipes  is  in  accord- 
And  when  called  tor  in  this  case,  it  ance  with  the  settled  practice  of  the 
was  the  duty  of  counsel  to  call  for  an  court,  there  is  no  just  reason  why  the 
execution  against  the  body,  if  he  was  clerk  is  not  entitled  to  bis  fee  there- 
entitled  to  it  and  desired  such  execu-  for." 

tion.'*    Smith  v,   Howard,  41  Vt.  78.  S.  U.  S.  v.  Van  Duzee,  140  U.  S.  175, 

See,  to  the  same  effect.  State  v,  Caffee,  wherein  the  court  said:  "  With  regard 

6  Ohio  150,  where  it  was  held  that  a  to  mittimuses  after  sentence,  no  such 

clerk  was  not  bound  to  issue  execution  praecipe  is  required,  the  sentence  of  the 

without  a  praecipe  in  writing,  filed  as  court  being  that  the    defendant  '  be 

his  authority  and  indemnity.  committed    until  the  fine  be  paid,  or 

After  Death   of  Jndgmoiit    Dobtor. —  the  terms  of  the  sentence  otherwise 

"  The  death  of  the  judgment  debtor  complied  with.    This  is  itself  an  order 

since  the  recovery  of  the  judgment,  for  a  mittimus,  and  the  district  attorney 

and  that  six  months  have  elapsed  from  has  no  right  to  interfere  with  the  ex- 

the  time  of  sfranting  of  letters  testa-  ecution  of  the  sentence.      From  the 

mentary  or  of  administration  upon  his  moment  the  sentence  is  pronounced  the 

estate,  should,  of  course,  be  suggested  case  passes  beyond  the  control  or  dis- 

in  the  praecipe  for  the  writ,  but  all  other  cretion  of  the  district  attorney.     It  is 

parts  of  the  affair  must  be  left  to  the  the  mandate  of  the  court,  and  is  obllg- 

sheriff."     Bower  v.  Holladay,  18  Ore-  atory  upon  all  its  officers." 

gon  491.  S.  "  The  prosecuting  attorney  of  the 

Lory  OB  Partnor's  Intorast  in  Hrwu  —  county  from  which  any  person  charged 

Under  the  Pennsylvania  Act  of  April  8,  with  the    commission    of  an  offense 

1873,  providing  that  the  interest  of  a  shall  have  been  removed  for  safekeep- 

partner  in  firm  property  could  not  be  ing  shall,  at  least  ten  days  before  the 

levied  upon  under  an  ordinary  fi.  fa.,  term  of  court  to  which  such  person  was 

and  prescribing  a  particular  mode  of  committed  for  trial,  file  with  the  clerk 

levying  on  such  interest,  it  was  held  thereof  a  praecipe  directing  that  a  writ 

that  the  proper  practice  was  *'  to  direct  of  habeas  corpus  issue;  and  the  clerk 

the    proUionotary  by  the  praecipe  to  shall    thereupon   issue  such  writ,  di- 

issue  a  fieri   facias  commanding  the  rected  to  the  sheriff  having  the  custody 

sheriff  to  levy  upon  the  interest  of  the  of    such    person,   who,    upon    service 

defendant  in  the  particular  partnership,  thereof,  shall  deliver  such  person  to 

as    set    forth  in  the  act.*'      Hare  v,  the  sheriff  holding  the  writ,  who  shall 

Com.,  92  Pa.  St.  141.  bring  him   before  such  court,   to  be 

1.  U.  S.  r.  Van  Duzee,  140  U.  S.  175,  dealt  with  according  to  law,*'    Bates' 

in     which     case     the    question    was  Anno.  Sut.  Ohio  1897,  vol.  2,  p.  3320, 

whether  a  clerk   was  entitled  to  fees  g  7386. 

for  filing   praecipes.     The  court  said:  4.  Ochus   v,    Sheldon,    12   Fla.    138; 

**  Charges  for  filing  praecipes  for  bench  Jernigan    v,   Luther.    12   Fla.   165,   in 

warrants  are  proper.     It  is  not  always  which  cases  it  was  held  that  a  waiver 

that  the  district  attorney  desires   the  of  praecipe  and  summons  and  an  ac- 

arrest  of  the  defendant  immediately  knowledgment  of  service  indorsed  upon 
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a  clerk  may  refuse  to  issue  a  summons  without  the  filing  of  a 
praecipe,  if  he  issues  summons  without  insisting  upon  such 
praecipe  the  defendant  cannot  object.* 

in.   COKTSKTS  Ain>  BlTFFlOISKCY  —  In  Qtneral.  —  While  the  forms 

given  in  the  books  seem  to  require  only  very  general  statements 
in  the  praecipe,'  yet  it  has  been  said  in  some  cases  that  certain 
specific  things  are  requisites. 

Writing  and  Signing.  —  The  praecipe  should  be  in  writing."  and 
signed  by  the  plaintiff  or  his  attorney.* 

Showing  Court.  —  The  praecipe  should  show  the  court  in  which  the 
action  is  pending.* 

Katnre  of  Action.  —  The  nature  of  the  action  or  the  kind  of  a  writ 
desired  should  also  be  stated.* 

Partiot.  —  The  names  of  the  parties  to  the  action  should  be  set 
oiit.*^ 

the  declaration  was  not  to  be  so  con-  Grier  v,  McGIathery,  i6  W.  N.  C.  (Pa.) 

strued  as  to  deprive  the  defendant  of  457,  in  which  case  a  writ  was  issued 

his  right  to  make  defense  to  the  suit.  upon  a  praecipe  which  was  not  signed 

1.  Goff  z/.  Russell,  3  Kan.  212,  where-  either  by  the  plaintiff  or  by  any  one  as 
in  it  was  said:  "[It  is  assigned  as  his  attorney,  and  upon  objection  being 
error]  that  no  praecipe  was  filed  with  made  upon  this  ground,  Thayer,  P.  J., 
the  clerk  of  the  District  Court,  de-  said:  "The  praecipe  should  have  been 
manding  that  a  summons  issue  against  signed,  and  we  will  direct  it  to  be 
the  defendant,  and  furnishing  the  signed.  It  is  a  mandate  to  the  pro- 
amount  of  plaintiff's  demand.  It  is  true  thonotary  to  issue  process." 

that  it  was  the  duty  of  the  plaintiff  to  6.  Potter    v.   John   Hutchison   Mfg. 

file  such  a  praecipe  with  the  clerk,  and  Co.,  87  Mich.  59. 

until   he   did  so  the  clerk  might  have  6.  Rev.    Stat.    Fla.    1S92.  §  1007,  p. 

refused  to  issue  a  summons  and  been  365;  Campbell  v,  Chaffee,  6  Fla.  724; 

excused  therefor.     But  as  the  clerk  in  Hust  c.  Conn,  12  Ind.   257;  Potter  s^. 

this  case  proceeded  to  issue  the  sum-  John  Hutchison  Mfg.  Co.,  87  Mich.  59. 

mens  required  by  law  with  the  proper  7.  Rev.  Stat.  Fla.  1892,  §  1007,  p.  365; 

indorsements  thereon,  setting  forth  the  Campbell  v,  Chaffee,  6  Fla.  724;  Bates* 

amount    of    plaintiff's  claim,    we   are  Anno.  Stat.  Ohio  1897,  c.  6,  §  5036, 

unable  to  see  how  the  defendant  could  vol.  2,  p.  2580:  Napper  v.  Short,  17  111. 

be  at  all   prejudiced  by  the  failure  of  120,   a  proceeding  in  error,  in  which 

the  plaintiff  to  file  a  praecipe."    Compare  case  the  court  said:  "  Where  the  record 

Harlan  v.  Plater,  19  W.  N.  C.  (Pa.)  401.  does  not  disclose  who  the  real  plaintiffs 

2.  For  example,  see  Putterbaugh's  in  error  are,  the  party  or  attorney  prose- 
Pi.  and  Pr.  Common  Law  (6th  ed.,  cuting  the  writ  should  file  a  praecipe 
1888),  pp.  61,  280,  295,  422,  506,  558,  with  the  clerk  of  this  court,  describing 
610,  658.  by  a  full  statement  of  the  names  of 

3.  Kan.  Gen.  Stat.  1897,  c.  83,  §  15.  each  of  the  parties  to  the  judgment 
vol.  2,  p.  22;  State  V.  Caffee,  6  Ohio  sought  to  be  reversed,  and  in  whose 
150;  Steele  v,  Thompson,  62  Ala.  323,  favor  the  judgment  was  rendered,  and 
wherein  it  was  said:  "  The  application  then  directing  the  clerk  of  this  court  to 
may  be  oral  or  written.  If  the  clerk  issue  the  writ  in  favor  of  the  plaintiffs 
deems  it  necessary  for  his  protection  in  error,  giving  each  of  their  names  in 
he  may  require  that  it  be  reduced  to  full,  and  against  the  defendants  in 
writing.  Hut  if  it  is  oral,  and  he  error,  giving  the  name  of  each  in  full; 
makes  no  objection  on  that  ground  and,  indeed,  such  would  be  the  proper 
when  it  is  made,  he  cannot  subse-  practice  in  all  cases.  Then  the  clerk 
quently  excuse  his  failure  to  comply  could  issue  his  writ  without  danger  of 
with  it  on  the  ground  that  it  was  not  in  mistake,  and  insert  the  names  of  all 
writing."  the  parties,  in  full,  in  the  writ  and  in 

4.  Fla.  Rev.  Stat.  1892,  p.  365,  all  subsequent  orders  in  the  case,  which 
§   1007;    Hust   V,   Conn,  12   Ind.  257;  is  indispensable  to  the  regularity  of  the 
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Amoont  of  D«bt  or  Dunayoo.  —  In  an  action  brought  to  recover  a 
money  judgment ,  the  praecipe  should  state  the  amount  of  the 
debt  or  damages.^ 

A  Domand  f<or  ProooM  should  be  included  in  the  praecipe.' 

WhoB  Botnmablt.  —  The  time  at  which  the  process  is  to  be  made 
returnable  should  also  be  stated.  • 

AmoBdmont.  —  The  praecipe  may  bS  amended,*  or  it  may  be 
treated  as  though  it  had  been  amended.*  The  writ  or  summons 
may  also  be  amended  to  conform  to  the  praecipe.* 

proceedings  in  this  or  any  other  court.  Oddie,  3  Bing.  446;  Gold  v.  Borough, 

Then,  too,  the  attorney,  who  ought  to  i  Wilcox  (Pa.)  76. 

do  so,  would  take  the  responsibility  of  Amondaient  in  Bapromo  Court.  —  In  an 

the  regularity  of  the  proceeding."  action  of  ejectment  where  the  praecipe 

1.  Rev.     Stat.     Fla.    1892,    p.    365,  included  by  mistake  more  land  than 

§  1007;   Campbell  r.   Cha£fee,   6   Fla.  the  plainti£f  claimed,  and  a  verdict  was 

724;  Hust  V.  Conn,  12  Ind.  257;  Potter  rendered  for  the  plaintiff  for  the  land 

V,  John  Hutchison  Mfg.  Co.,  87  Mich,  described  in  the  praecipe,  the  plaintift 

59.  was  permitted  to  amend  his  praecipe  in 

8.  Bates*s  Anno.  Stat.  Ohio  1897,  c.  the  Supreme  Court  by  disclaiming  the 

6«  §  53^*  vol.  3,  p.  2580;  Potter  v,  John  land  included  by    mistake,    and    the 

Hutchison  Mfg.  Co.,  87  Mich.  59;  Hust  Supreme  Court  affirmed  the  judgment 

V.  Conn,  12  Ind.  257;  Shorey  v,  Wyck-  entered  on  the  verdict.     Brothers  r. 

off,  I  Wash.  Ter.  348.  Mitchell,  157  Pa.  St.  484. 

**  Proeoii  *'  Inttoad  of  "  Snmmoiii."  —  6.  In  re  Forster,  6  Taunt.  373,  i  E. 
'*  The  defendant  claims  that  there  was  C.  L.  415;  In  re  Alexander,  8  Taunt, 
no  written  praecipe  for  summons  on  file.  164,  4  E.  C.  L.  59. 
The  body  of  the  praecipe  filed  reads  as  6.  Thompson  v.  Turner,  22  111.  389, 
follows:  '  The  clerk  of  the  District  in  which  case  the  summons  was 
Court  will  please  issue  process  in  the  amended  by  making  the  amount 
above-entitled  action,  returnable  ac-  claimed  by  it  correspond  with  the 
cording  to  law.'  We  suppose  the  only  amount  claimed  in  the  praecipe;  Nim- 
objection  to  this  praecipe  is  that  it  says  mon  c.  Worthington,  i  Ind.  376,  in 
*  process '  and  does  not  say  '  sum-  which  case  the  writ  omitted  the  Chris- 
mons.'  We  think  the  praecipe  was  tian  names  of  the  plaintiff  and  def end- 
sufficient  both  for  the  summons  and  ant,  and  it  was  amended  by  inserting 
for  the  order  of  delivery.*'  Kennedy  such  names  as  they  appeared  in  the 
V,  Beck,  15  Kari.  555.  praecipe. 

S.  Potter  V,  John   Hutchison    Mfg.  The  declaration  may  be  amended  to 

Co.,  87  Mich.  59;    Hust  v.  Conn,   13  correspond  with  the  praecipe.     McKay 

Ind.  257;  Shorey  v,  Wyckoff,  i  Wash.  v.  Friebele,  8  Fla.  21.     But  see  In  re 

Ter.  348.  Morell,  i  Brod.  &  B.  92,  5  E.  C.  L.  21, 

4.  Brothers  v,  Mitchell,  157  Pa.  St.  where  leave  to  amend  a  warrant  of  at- 

484;    Harlan  v.   Plater,   19   W.   N.  C.  torney  to  correspond  with  the  praecipe 

(Pa.)  401 ;  Davis  v.  Brode,  13  Pa.  Co.  was  refused. 

Ci.   Rep.  631;   In  re  James,  7  Taunt.  Iniortliig  Chrlitiaa  Vamot  of  Parties. — 

434,  2  E.  C.  L.  434,  I  Moo.  130;  In  re  In  Harlan  v.  Plater,  19  W.  N.  C.  (Pa.) 

Cox,  I  Bing.  22,  8  E.  C.  L.  383.  401,  the  praecipe  described  the  parties 

But  in  the  following  cases  leave  to  merely  by  their  surnames,  and  it  was 

amendthe  praecipe  was  refused:  Shorey  amended  by  inserting  their  Christian 

V.   Wyckoff,  I  Wash.  Ter.  348;  In  re  names. 
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PRAYERS   FOR  RELIEF. 

I  SOOPB  OF  ABTIOLS,  775. 

IL  DsrariTiov,  775. 
ni  Vatitbe  of,  776. 

1.  Not  Part  of  Complaint y  776. 

2.  As  Determining  Nature  of  Action^  776. 

3.  As  Determining  Sufficiency  of  Complaint^  yyg, 
lY.   VBC188ITT  FOB,  779. 

1.  /n  General^  779. 

2.  Special  Prayer^  780. 

3.  General  Prayer ,  781. 

4.  Several  Counts  or  Causes^  782. 

T.   BsainSITBS  —  EOBM  AKD  BlTFFIOIBBCT,  783. 

1.  In  Generaly  783. 

2.  Purpose  of  Prayer^  783. 

3.  Consistency^  784. 

4.  Directness y  784. 

5.  Relief  Against  All  Defendants y  784. 

6.  Construction^  784. 

7.  Irregular  or  Defective  Prayers^  785. 

YI  JonrDBB  OF  Pbatbbs,  785. 

1.  In  General y  785. 

2.  /V  Z^^tf/  tf«^  Equitable  Relief y  787. 

3.  />r  Alternative  Reliefs  787. 

4.  Inconsistent  PrayerSy  788. 

yn.   AXEHDMEHTS,  79O. 

1.  In  Generaly  790. 

2.  What  Amendments  PermissibUy  790. 
3.    Time  of  Amendment y  791. 

vm.  Objections,  792. 

1.  By  Afotiony  792. 

2.  ^  Demurrer y  793. 

IX.  Kbasubb  OF  Belief,  794. 

1.  In  General y  794. 

a.  Less  than  Askedy  794. 

b.  Greater  than  Askedy  705. 

c.  Different  from  That  Askedy  796. 

2.  Under  Prayers  for  Legal  and  Equitable  Relief  797. 

a.  In  Generaly  707. 

b.  Equitable  Relief  under  Prayer  for  Legal  Redressy  799. 
r.  Legal  Redress  under  Prayer  for  Equitable  Relief  y  800. 

( 1 )  Complaint  Showing  Right  to  Legal  Redress^  800. 

(2)  Complaint  Showing  Right  to  Equitable  Relief 

Onfyy  802. 
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le^pt  of  Artiel*.  PRA  VERS  FOR  RE^LIEF.  MUtta. 

3.  Under  fecial  Prayer^  803. 

4.  Under  General  Prayer^  804. 

a.  In  General^  804. 

b.  Disclaimer  or  Default^  805. 

5.  Under  General  and  Special  Prayers^  805. 

6.  Consisiencyy  809. 

7.  Effect  of  joinder  of  Issue^  810. 

a.  In  Generaly  810. 

b.  Consistency^  812. 

c.  Relief  Within  Issues^  814. 

d.  Equivalents  of  Answer^  815. ' 

8.  Effect  of  Default  by  Defendant,  815. 

CROSS-REFERENCES. 

As  to  Prayers  in  Bills  in  Chancery,  see  article  BILLS  INEQUITY 

vol.  3,  p.  335- 

Prayers  by  Defendant,  see  article  SET-OFF  AND  COUN- 
TERCLAIM. 

Prayers  in  Suits  for  Particular  Relief  see  the  special  titles  in 
this  worky  and  consult  the  General  Index. 

I  Soon  OF  Abtiols.  —  This  article  treats  of  the  prayer  for 
relief  in  equitable  suits  in  general  ^  under  the  reformed  codes  of 
procedure.  It  does  not  include  actions  at  law  under  such  codes,' 
except  cases  arising  under  the  provision  that  when  no  answer  is 
filed,  no  greater  relief  can  be  cfiven  than  is  prayed  for  by  the 
plaintiff.  The  prayer  for  relief  under  the  chancery  practice  is 
treated  in  the  article  Bills  in  Equity,  vol.  3,  p.  346  et  seq. 

n.  DBFnriTloV.  —  The  prayer  for  relief  is  the  request  in  the 
complaint  or  petition  which  asks  for  the  judgment  or  the  relief  • 
to  which  the  plaintiff  thinks  himself  entitled.  It  is  also  that  part 
of  the  petition  or  complaint  which  contains  this  request.^ 

tpedal  and  O^neral  Prayers.  —  A  special  prayer  for  relief  specifies 
and  points  out  the  particular  relief,  or  kinds  of  relief^  to  which 
the  plaintiff  believes  himself  entitled.  A  general  prayer  asks,  in 
a  general  way,  for  such  relief  as  the  plaintiff  may  show  himself 
entitled  to,  without  specifically  pointing  out  what  that  relief  is. 
Where  the  general  prayer  follows  a  special  prayer,  the  usual  form 
is  to  ask  for  such  other  and  further  relief  in  the  premises  as  the 
nature  of  the  case  shall  require,  or  as  to  the  court  seems  just  and 
meet,  or  the  like.* 

1.  As  to  prayers  for  relief  in  particu-  stituted  for  the  word  "  relief*  in  the 

lar  suits,  see  the  specific  titles  in  this  former  code  (Code  Pro.,  g  142),  for  the 

work,  and  consult  the  General  Index.  purpose  of  excluding  prayers  for  pro- 

S.  Aottoni     at     Iaw  —  Ad     Danumia  visional  remedies  from  the  complaint. 

Olanse.  —  See  article  Damages,  vol.5,  4.  Anderson's  L.  Diet.;  Bouvier's  L. 

p.  700.  Diet. 

S.  Vew  Tork.  —  In  a  note  to  Stover's  5r  Story's  Equity  Pleading  (loth  ed.), 

New  York  Code  of  Civil  Procedure.  §  40. 

g  481  (5th  ed.,  by  Parker),  it  is  stated  "For  All  Proper  Ordor  and  Jadgnont" 

uiat  the  word  ''judgment"  was  sub-  as  SqaiTalent  of  Ooneral   Prayer.  —  In 
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in.  Vatwe  07 — 1.  Hot  Part  of  Complaint  —  Although  the 
codes,  in  enumerating  the  things  which  the  plaintiff's  complaint 
must  contain,  provide  for  a  prayer  for  relief,  yet  strictly  speaking 
the  prayer  is  no  part  of  the  complaint,  at  least  in  so  far  as  com- 
plaints are  governed  by  the  general  rule  of  pleading  requiring  the 
statement  of  a  cause  of  action.  The  prayer  is  only  a  matter  of 
form,  and,  where  a  cause  of  action  is  stated,  cannot  be  reached 
by  demurrer.* 

2.  As  Determining  Vatore  of  Action.  —  The  formal  demand  for 
relief  is  not  conclusive  as  to  the  character  of  the  action,'  as,  for 

Moore  v,  Ogdeo,  35  Ohio  St.  430,  a  authorizing  a  judgment  against  the  de- 
prayer  "  and  for  all  proper  order  and  fendant,  who  was  made  defendant 
judgment  in  the  premises  "  was  held  merely  because  he  refused  to  join  as  a 
equivalent  to  a  prayer  for  general  plainti£f,  although  the  prayer  was  for 
relief.  judgment  against  the  '*  defendants." 

1.  Goodall  V,   Mopley,  45   Ind.  355;  Xrroneow  Awmnimwit  DIfMgazded.— 

Lowry  v.  Dutton,  28  Ind.' 473;  Custer  In  Gillett  v,  Clark,  6  Mont.  192,  it  was 

County  V,  Yellowstone  County,  6  Mont,  held  that  an  erroneous  aisendment  of 

39;  Reecer.  Poush,  2  Mont.  586;  Peck  the  prayer  was  immaterial,  since  the 

V.  Richardson,   12  Misc.   Rep.  (N.  Y.  prayer  was  no  part  of  the  complaint. 

Supreme    Ct.)    310;     Muehlberger    v,  Th«  DefinidaBt  Hii  Vothing  te  Do  with. 

Schilling,  (Supreme  Ct.)  3  N.  Y.  Supp.  thib  Form    of  Boliof  Bomaadod.  —  '*  He 

705;  Block  V,  Koch,  7  Ohio  Dec.  (Re-  cannot  demur  to  the  relief.     If  he  fails 

print)  54,   I  Cine.   Wkly.   L.   Bui.  91;  to  answer,  his  rights  are  protected  by 

Westlake  v.   Farrow,   34  S.  Car.  270;  the  provision  that  the  relief  granted  is 

Levi  V.  Leffg,  23  S.  Car.  282.     And  see  not  to  esEceed  the  demand  in  the  com- 

infra^  VIII.  2.  By  Demurrer,  plaint;  if  the  defendant  answers,  then 

Btatamant  of  CJaiiio  of  Attioii,  —  The  the  form  of  the  demand  is  quite  un- 

prayer  for  relief  is  no  portion  of  the  important,  as  the  court  may  then  grant 

statement  of  facts  required  to  consti-  any    relief    consistent  with   the    case 

tute  a  cause   of   action.    The  entire  made.'*     Hall  v.  Hall,  38  How.  Pr.  (N. 

omission  of  any  demand  for  judgment  Y.  Supreme  Ct.)  97. 

does  not  subject  the  complaint  or  peti-  8.  Missouri,  —  Elasley  v,  Prewitt,  37 

tion  to  a  general  demurrer.     Fox   v.  Mo.   362;    Northcraft    v,    Manin,    28 

Graves,  46  Neb.  812;  Culver  v.  Rod-  Mo.  469;  Ashby  v,   Winston,  26   Mo. 

gers,  33  Ohio  St.  S46;  Hiatt  v,  Parker,  210. 

29  Kan.  76s;  Balle  v,  Moseley,  13  S.  iV>^rAri<i.  ^- Stephens  v.  Hadring,  48 

Car.  439.     See  also  infra^  IV*  Necessity  Neb.  659. 

for;  and  see  cases  cited  supra.  New   York,  —  Bell  v,  Merrifield,  109 

Reason  of  BvU.  — "  The  great  rule  N.  Y.  202;  Hale  v,  Omaha  Nat.  Bank, 

underlying  all  modern  code  pleading  49  N.  Y.  626,  reversing  33  N.  Y.  Super. 

*    *    *    is  to  state  *  the  facts  consti-  Ct.  40;  Mackey  v,  Auer,  8  Hun  (N.  Y.) 

tuting    the    cause    of    action.'     This  180;  Marie  v.  Garrison,  13  Abb.  N.  Cas. 

statement  of  facts  does  not  include  the  (N.  Y.   Super.   Ct.)    210;     O'Brien  v, 

relief,   since  the    appropriate    section  Fiugerald,  (Supreme  Ct.)  61  N.  Y.  St. 

(Code  Civ.  Pro.  N.  Y.,  §  481)  provides  Rep.  472;  O'Brien  v,  Kursheedt,  (Su- 

that  the  pleader  is  only  to  demand  the  preme  Ct.)  61  N.  Y.  St.  Rep.  470. 

judgment  to  which  he  supposes  him-  North  Carolina,  —  Adams  v,  Hayes, 

self     entitled.      This    supposition    or  120  N.  Car.  383 ;  Simmons  v,  Allison, 

hypothesis  cannot  of  course  be  a  fact  118  N.  Car.  767. 

—  It  is  only  an  opinion,  and  he  may  of  Ohio,  —  Reed  v.  Reed,   25   Ohio  Sl 

course  err  in  his  opinion."     Marie  v.  422. 

Garrison,    13    Abb.    N.    Cas.    (N.   Y.  South  Carolina,  —  Westlake  v,   Far- 
Super.  Ct.)  316.  row,  34  S.  Car.  270;  Hellams  v,  Switzer, 

Prayer  ai  Albotiiig  Compolsorj  Defond-  24  S.  Car.  44. 

ant.  —  In  Hopkins  v.  Lane,  2  Hun  (N.  Texas,  —  Pridgin    r.    Strickland,    8 

Y.)  38,  it  was  held  that  the  prayer  for  Tex.  427. 

relief  was  no  part  of  the  cause  of  ac-  Wisconsin,  —  Bailey    v,   i£tnc     Ins. 

tion  and  could  not  have  the  e£fect  of  Co.,  77  Wis.  336. 
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instance,  in  determining  whether  it  is  legal  or  equitable.^  Thus 
a  prayer  for  equitable  relief,  or  for  general  relief,  will  not 
characterize  the  action  as  an  equitable  one.'     But  where  the 

And  see  infra^   V.   7.    Irregular  or  which  a  different  rule  seems  to  have 

Defective  Prayers,  obtained."       O'Brien    r.     Kursheedl, 

WhflfUMr  th«  Dsftttdaats  Aie  or  Aie  Vot  (Supreme  Ct.)  61  N.  Y.  St.  Rep.  470. 

ITnitad  in  Intflrsft  cannot  be  determined  Ii^iiiietion  in  Aetlon  for  VnisaiiM.  —  In 

by  the  prayer  for  relief,  but  must  de-  Hellams  v,  Switzer,  24  S.  Car.  39,  it 

pend  upon  the  facts  pleaded.     Moore  was    held    that    in    an    action    for   a 

V.  Chittenden,  39  Ohio  St.  571.  nuisance   the  fact  that  the  complaint 

Foredofure — AppUeatioii  fbr  Appoint-  prayed   not  only  for  legal  relief,  but 

moot  of  BooolTer.  —  In  Leopold  v.  Silver-  also  for  an  injunction,  did  not  neces- 

man,  7  Mont.   2S2,   it  was  held   that  sarily  make  the  action  an   equitable 

where  the  complaint  asked  only  for  the  one,  the  court  saying:  "  The  question 

appointment  of  a  receiver,  the  sale  of  of  nuisance  or  no  nuisance  is  legal  in 

mortgaged  premises  by  him,  and  the  its  character,  which  the  defendant  has 

application  of  the  proceeds  to  the  pay-  the  right  to  have  passed  upon  by  a 

ment  of  the  plaintiff's  debt,  the  action  jury.     In  fact,  as  a  general  rule,  an 

might  be  treated  as  one  for  foreclosure  original    action   will   not    lie    on    the 

of  the  mortgage,  notwithstanding  the  equity  side  of  the  court  to  enjoin  a 

prayer  did  not  formally  pray  for  fore-  nuisance,  unless  the  matter  complained 

closure.  of  is  itself  a  nuisance /^rj^." 

1.  California.  —  Arrington  v,  Liscom,  Jnry  Trial  or  Appeal  ^  Ohio  Praetioo.  — 

34  Cal.  375.  It  is  the  statement  of  facts,  and  not  the 

Colorado,  —  Becker  v,  Pugh,  9  Colo,  prayer  contained  in  the  petition,  which 

589.  gives  character  to  the  action  as  being 

Connecticut,  —  Baxter      v.      Camp,  one  in  which  the  parties  are  or  are  not 

71  Conn.  245.  entitled  to  a  jury  trial  or  an  appeal. 

Missouri,  —  Henderson  r.  Dickey,  50  Corry  v,  Gaynor,  21  Ohio  St.  277. 
Mo.  164;  Brown  v.  Home  Sav.  Bank,  5  8.  laqpropor  Fraytr  Ibr  Sqniteblo  Bo- 
Mo.  App.  I.  liol  —  Where  a  petition  states,  consecu- 

New  York, — O'Brien  v,  Fitxgerald,  tively  and  in  connected  form,  a  good 

143  N.  Y.  377;  Williams  z'.  Slote,  70  N.  legal  ground  of  action,  it  does  not  be- 

Y.  601;    O'Brien  v,   Otteoberig,    (Su-  come  a  bill  in  equitv  merely  because 

preme  Ct.)  59  N.  Y.  St.  Rep.  379.  the  prayer  improperly  asks  for  e<^ui- 

South  Carolina,  —  Glover  v.  Farr,  23  Uble  relief,  but  that  part  of  the  petition 
S.  Car.  488.  relating  to  the  remedy,  if  separately 
Wisconsin,  —  Bailey    v,    iEtna    Ins.  stated,  should  be  rejected  as  surplus- 
Co.,  77  Wis.  336.  aje.    Brown   v.  Home  Sav.  Bank,  5 

See  infra^  IX.  2.   Under  Prayers  for  Mo.  App.  I. 

Le^al  and  Equitable  Relief ,  Bflbet  of  Praytr  for  Ii^tinition.  —  In 

Confliet  in  Vow  York  Oomb.  — *'  It  is  Gillett  v.Treganza,  13  Wis.  472«  it  was 

true  that  in  the  case  of  Glenn  v,  Lan-  held   that  the  fact  that  the   plaintiff 

caster,  21  Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  asked    for    a    temporary    restraining 

272,  the  court  held  that  the  character  order,  in  an  action  in  which  the  ulti- 

of  the  action,  whether  it  was  one   in  mate  relief  sought  was  the  recovery  of 

equity  or  at  law.  was  determined  by  the  land    in  controversy  and  of  the 

its  prayer  for  judgment.    But  this  view  damages  which  the  plaintiff  had  sus- 

does  not  seem  to  have  been  adhered  to  tained  by  reason  of  the  acts  of  waste 

in  the  case  of  Murtha  v,  Curley,  90  N.  committed  by  the  defendant,  did  not 

Y.  372,  and  Bell  v,  Merrifield,  109  N.  make    the    proceeding   an     equiuble 

Y.  202,  in  both  of  which  cases  it  was  one. 

held  that  the  court  might  give  such  SfliMt  of  Praytr  for  Gonoval  Boliof.  — 
judgment  as  was  embraced  within  the  An  action  upon  a  policy  of  insurance 
issues,  and  which  the  evidence  re-  against  fire  to  recover  the  amount  of  a 
quired.  It  is  true  that  in  those  cases  loss  is  not  in  equity  although,  in  ad- 
answers  had  been  interposed,  and  dition  to  the  money  judgment,  the 
formed  a  part  of  the  record  in  the  ac-  complaint  prays  for  such  further  relief 
tion  in  which  the  relief  was  granted,  as  may  be  equitable;  and  such  general 
But  an  answer  had  also  been  interposed  prayer,  being  unnecessary,  may  be  dls- 
in  the  case  of  Glenn  v,  Lancaster,  in  regarded,  and    does    not    change  the 
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complaint  sets  out  facts  which  will  support  either  an  action  at  law 

or  a  suit  in  equity,  the  character  of  the  action  may  be  determined 

by  the  relief  demanded.*  This  rule,  however,  is  to  be  resorted 
to  only  in  cases  of  actual  doubt  as  to  the  nature  of  the  action, 
upon  the  facts  set  forth  or  the  statement  made.* 

A  l^emaad  fur  Monej  Only  on  its  face  and  primarily  characterizes  the 

action  as  one  at  law,*  but  not  so  conclusively  as  to  prevent  a 
different  result  where  the  action  is  clearly  equitable  rather  than 
legal  in  its  nature.'* 

character   of    the    action.     Bailey    v,  an  action  foreclosing  a  lien  for  taxes, 

i£tna  Ins.  Co.,  77  Wis.  336.  the  prayer  of  the  complaint  will  deter- 

Atttoo  on  Vote.  —  In  Baxters.  Camp,  mine  the  nature  of  the  action.     People 

71  Conn.  345,  it  was  held  that  a  prayer  v.  Mier,  24  Cal.  61. 

for  general  relief  in  an  action  on  a  note  Aetion   Against   Bank   Dirseton.  —  A 

did   not  make  the  relief  sought  equi-  prayer,  in  a  complaint  for  relief  against 

table,  within  the  rule  of  the  Practice  directors  of  a  bank  for  wrongful  and 

Book,  p.  13,  §  10,  which  provides  that  negligent  acts,  that  the  damages  be  as- 

**  a  party  seeking  equitable  relief  shall  certained  and  that  the  plaintiff  have 

specifically  demand  it  as  such,  unless  judgment  therefor  does  not  ask    for 

the  nature  of  the  demand  itself  indi-  equitable  relief  where  there  is  no  de- 

cates  that  the  relief  sought  is  equitable  mand  for  a  discovery  or  an  accounting, 

relief."  Higgins  r.  Teflft.  4  N.  Y.  App.  Div.  62. 

\,  California,  —  Nevada  County,  Showing    Improper    Joinder. —  la 

etc..  Canal  Co.  v.  Kidd,  37  Cal.  282.  O'Brien  v,  Fiugerald,  143  N.  Y.  377,  it 

New  York,  —  Rodgers    r.   Rodgers,  was  held  that  the  prayer  for  a  money 

II  Barb.  (N.  Y.)  595;  O'Brien  v.  Kur-  judgment,  in  an  action  against  the  di- 

sheedt,  (Supreme  Cft.)  61  N.  Y.  St.  Rep.  rectors  of  a  corporation  for  negligence 

470;  Peck  V.  Richardson,  12  Misc.  Rep.  as  directors  resulting  in  losses  to  the 

(N.  Y.  Supreme  Ct.)  310.  corporation,  made  the  action  one  at 

IVisconsin,  —  Bailey    v,    i£tna    Ins.  law  so  that  an  improper  joinder  ap- 

Co.,  77  Wis.  336;   Gillett  v.  Treganza,  peared,  there  being  no  prayer  for  an 

13  Wis.  472.  accounting  and  no  averment  that  the 

Prayer  ai  an  Elootion.  —  *' Where  the  defendants  were  severally  liable    for 

facts  stated  entitle  the  plaintiff  to  elect  separate  and  personal  misconduct, 

between   two    remedies,  to    either   of  8.  Bailey  v.  iEtna  Ins.  Co..  77  Wis. 

which  the  facts  show  him  to  be  en-  337. 

titled,  the  prayer  may  determine  the  S.  Bell  v.  Merrifield,  109  N.  Y.  202. 

character  of  the  action,  because  it  is  And  see  O'Brien  v,  Fitzgerald,  143  N. 

itself  an  election."    Corry  v.  Gay  nor,  Y.  377. 

ai  Ohio  St.  277.  4.  Bell  v,  Merrifield,  109  N.  Y.  202; 

AoUon  Affeoting  Title  to  Baal  Property.  Rindge  v.  Baker,  57  N.  Y.  209:    Hale 

—  Whether  a  petition  is  at  law  or  in  v,  Omaha  Nat.  Bank,  49  N.  Y.  626,  r/. 

equity  is  to    be    determined    by    the  v^rx/n^  33  N.  Y.  Super.  Ct.40;  O'Brien 

prater  and  conclusion;  and  when  the  v.  Fitzgerald,  (Supreme  Ct.)  6t   N.  Y. 

plaintiffs  by   their   petition  say    they  St.   Rep.  472;    O'Brien   v,  Ottenberg. 

have  a  valid,  subsisting  interest  in  cer-  (Supreme  Ct.)  59  N.  Y.  St.   Rep.  379; 

tain  land,  and  a  right  to  the  immediate  Adams  &.  Hayes,  120  N.  Car.  386. 

possession  thereof  and  to  ownership  Performanoe  of  Contract  or  Damages  fsr 

in  fee  simple,  and  pray  that  they  may  Braaeh.  —  In  Rindge  v.  Baker,  57  N.  Y. 

recover  the  immediate  possession  and  219,  the  court  said,  in  discussing  the 

damages  for  the  detention,  it  is  a  peti  effect  of  a  prayer  for  a  money  judg- 

tion  at  law,  and  the  plaintiffs  cannot  ment  in  determining  the  character  of 

recover  without  showing  the  legal  title  the  action:    *'  The  real  test  in  such  an 

to  be  in  them.     Pella  Christian  Church  action  is  this:  if  it  be  brought  for  dam- 

V.  Scholte,  2  Iowa  27.  ages  for  breach  of  contract,  it  is  a  case 

Tax  Prooooding.  —  Where    there    are  at  law;  if  it  be  brought  for  money,  by 

two  statutes  prescribing  the  same  form  way  of  performance  of  the  contract,  it 

of  complaint  in  (i)  an  action  for  the  is  a  case  in   equity.     Thus,  where  a 

recovery  of  a  money  judgment  and  (2)  vendor  in  a  contract  for  the  sale  of  land 
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All  tlM  TMti  AlUftd  should  be  taken  into  consideration  in  deter- 
mining the  nature  of  the  action,^  since  the  relief  demanded  may 
determine  the  mode  of  trial.* 

3.  As  Determining  Snfloiency  of  Complaint  —  The  prayer  for  relief 
does  not  determine  the  sufficiency  of  the  plaintiff's  pleading, •  nor 
can  it  have  the  effect  of  enlai^ing  the  stating  part  of  the  com- 
plaint or  petition,^  nor  aid  in  making  out  a  cause  otherwise 
defectively  stated.* 

lY.  VBC188ITT  FOB  —  1.  In  OenoraL  —  As  heretofore  stated,  the 
prayer  for  relief,  although  required  by  the  codes,  is  merely  a 
matter  of  form,  and,  strictly  speaking,  is  not  a  part  of  the  plain- 
tiff's pleadings,*  yet  in  numerous  cases  are  to  be  found  observa- 
tions laid  down  in  a  general  manner  to  the  effect  that  the  prayer 
is  an  essential  conclusion  to  the  petition  or  complaint.'''     It  has 

sues  for  the  price,  his  action  is  equi-  tion  is  one  at  law  or  in  equity,  and 

table.    The  mutuality  of  the  contract  therefore  whether  the  parties  would  be 

gives  each  of  the  parties  the  same  rem-  entitled  to  a  trial  by  jury  or  by  the 

edy;  and  yet  the  recovery  by  the  ven-  court.     Swart  v,  Boughton,  35  Hun  (N. 

dor  is  simply  in  money.'*  Y.)  284.     But  the  mere  fact  that  the 

Aetion  in  Vatnrsof  Crsditor'i  BUI.  —  In  complaint  asks  for  a  money  judgment 

Murtha  v,  Curley,  90  N.  Y.  37a,  it  was  does  not  necessarily  show  that  the  case 

held  that  a  prayer  that  the  defendant  is  one   for  trial   by  jury.     Courts  of 

be  compeUed  to  pay  the  plaintiff  the  eauity  give  judgment  for  money  only, 

amount  of  the  judgment  held  by  him  where  that  is  all  the  relief    needed, 

did  not  make  an  action  in  the  nature  of  Bell  v.  Merrifield,  109  N.  Y.  30a. 

a  creditor's  bill  one  for  legal  instead  of  S.  Iron  Hall  v.  Baker,  134  Ind.  293; 

equitable  relief.  McGuffey   v,  McClain,  130  Ind.   327; 

BamagM  Againit  IMrsttonlSor  Vagltet  Hiatt  v,  Parker,  29  Kan.  765;  Fox  v. 
«f  Ihity.  — An  action  against  directors  Graves,  46  Neb.  S12;  Stewart  v.  Hutch- 
to  recover  damages  caused  by  their  inson,  20  How.  Pr.  (N.  Y.  Supreme  Ct.) 
neglect  of  duty  is  necessarily  an  equi-  t8i;  Culver  tf.  Rodders,  33  Ohio  St.  546. 
table  action,  because  of  the  joinder  of  Compare  Peck  v,  Richardson,  12  Misc. 
severai  defendants  to  avoid  multiplic-  Rep.  (N.  Y.  Supreme  Ct.)  310. 
ity  of  suits,  but  a  prayer  for  a  mere  4.  Bushnell  v.  Avery,  i2t  Mass.  148, 
money  judgment  will  not  change  the  where  the  rule  was  applied  to  a  bill  by 
character  of  the  relief  and  throw  the  assignees  of  mortgagors,  stating  that 
plaintiff  out  of  court.  O'Brien  v.  all  the  conditions  had  been  performed, 
kursheedt,  (Supreme  Ct.)  61  N.  Y.  St.  but  that  the  mortgagees  threatened  to 
Rep.  472.  foreclose,  and  praying  for  an  account- 

1.  Stephens  v,  Harding,  48  Neb.  659;  ing. 

Moore  v,  Chittenden,  39  Ohio  St.  563:  5.  Arrington    v,    Liscom,    34    Cal. 

Reed  v.  Reed,  25  Ohio  St.  424;  Mateer  375. 

V,  Cockrill,  (Tex.  Civ.  App.  1898)  45  S.  6.  See  supra.  III.  i.  Not  Part  of  Cam. 

W.  Rep.  751.  plaint. 

S.  Lamoreux   v.  Atlantic  Mut.  Ins.  7.  See  the  following  cases: 

Co.,    3    Duer  (N.   Y.)  680;    Swart  v,  California,  —  Dominguez  v,  Domin- 

Boughton,  35  Hun  (N.  Y.)  284;    Glenn  guez,  7  Cal.  427,  a  suit  for  an  account- 

V.  I^ncaster,  21  Abb.  N.  Cas.  (N.  Y.  ing;   Nevada  County,  etc.  Canal  Co. 

Ct.  App.)  272.  V.  Kidd,  37  Cal.  282;  Johnson  v.  Polhe- 

"  With  us  it  is,  therefore,  often  of  mus,  99  Cal.  240. 

importance  to  t^ll  concerned  to  know  Indiana,  —  Chandler  v.  Chandler,  13 

what  relief  plaintiff  demands,  in  order  Ind.  492. 

to  determine  the  proper  constitutional  Iowa,  —  Johnson  v,  Mantz,  69  Iowa 

mode  of  trial."     Rush  v.  Brown,  loi  710;  Walker  v.  Walker,  93  Iowa  643. 

Mo.  586.  Missouri,  —  Rutherford  v.  Williams, 

Sight  to  Jvry  Trial.  —  The  prayer  for  42  Mo.  18;    Peyton  v.  Rose,  41  Mo. 

relief  may  determine  whether  the  ac-  262;  Miltenberger  v,  Morrison,  39  Mo. 
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been  directly  decided,  however,  that  the  omission  of  any  prayer 
for  relief  is  not  a  fatal  defect.* 

2.  Special  Prayer.  —  Where  the  plaintiff  considers  himself 
entitled  to  some  particular  or  special  relief,  it  is  usual  and  proper 
for  him  to  insert  in  his  pleading  a  special  prayer  for  such  specific 
relief.  Especially  is  this  true  where  the  code  requirements  are  to 
the  effect  that  the  plaintiff  must  demand  the  relief  to  which  he 
supposes  himself  entitled.  However,  a  special  prayer  is  not  an 
absolute  necessity  in  the  absence  of  statutory  requirements  to 
that  effect,  though  unquestionably  it  is  the  better  practice  that 
such  a  prayer,  framed  as  specifically  as  the  nature  of  the  case  will 
permit,  should  be  inserted.*     Appropriate  relief  may,  however, 

71;     Rush    V,    Brown,   loi    Mo.   586;  and  specific    performance,    a    specific 

Meyers  v.  Field,  37  Mo.  443.  prayer  for  relief  was  declared  to  be  a 

■A^ew    York. — Towle    v,    Jones,    19  material  part  of  a  complaint,  but  the 

Abb.  Pr.  (N.  Y.  Super.  Ct.)  449,  i  Robt.  court  in  this  case  declined  to  hold  soch 

(N.  Y.)  87;  Lamoreux  v,  Atlantic  Mut.  a  defect  fatal. 

Ins.  Co.,  3  Duer  (N.  Y.)  680;  Muldow-  Trial  on  th«  Mariti.  ~  In  PrMson  v. 

ney  v.  Morris,  etc.,  R.  Co.,  4s  Hun  (N.  Boone.  108  N.  Car.  78,  it  was  held  by 

Y.)  444;   Swart  v.  Bonghton.  35  Hun  Merrimon,  C.  J.,  that  the  abecace  of  a 

(N.  Y.)  381;  De  Bussierre  v,  Hofladay,  formal  demand  for  judgment  was  not 

4  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  fatal,   where    the  plaintiflTs  cause   of 

III;  Dusenbury  v,  Dusenbury,  4  Civ.  action  was  sufficiently,  though  infor- 

Pro.  Rep.  (N.  Y.  C.  PI.)  ia6.  mally,  alleged  in  the  complaint,  and  the 

North  Carolina,  —  Jones  v,  Mial,  8s  cause  was  tried  on  its  merits,  and  that 

N.  Car.  257.  in  such  a  case  it  w^uld  be  proper  to 

Ohio,  —  Draper    v*   Moore,   s    Cine,  enter  such  judgment  as  was  authorized 

Super.  Ct.  Rep.  167.  by  the  pleadings  and  proof. 

Texas.  -^  Hipp  v,  Hucbeu,  4  Tex.  so.  Wtet  o#  Pnjw  Xot  Jwiiiiiirtwiil  — 

IViscoMsin, — Johns  v.  Northwestern  In   Iowa  County  v.  Mineral  Point  R. 

Mut.  Relief  Assoc.,  87  Wis.  11  a.  Co.,  24  Wis.  122,  it  was  held  that  the 

1.  Sannoner  v,  Jaoobson,  47  Ark.  31;  want  of  a  special  or  genera]  prayer  was 

Parker  v,  Norfolk,  etc.,  R.  Co.,  119  N.  not  a  defect  involving  the  power  or 

Car.  677;    Presson  v,   Boone,   108  N.  jurisdiction   of   a   court  to  render  a 

Car.  78;  Harris  v,  Sneeden,  104  N.  Car.  decree. 

369;    Draper  v,  Moore,  2  Cine.  Super.  S.  Peck  v.  Price,  9  Ky.  L.  Rep.  166, 

Ct.  Rep.  174;  Galloway  v,  Galloway,  2  (Ky.  1887)  4  S.  W.  Rep.  306;    Rash  v. 

Baxt.   (Tenn.)    331;     Iowa  County  v.  Brown,  loi  Mo.  586. 

Mineral  Point  R.  Co.,  24  Wis.  93.  As    to    the    relief    which    may    be 

The  Omiision  of  a  Prayw  does  not  ren-  granted  under  a  special  prayer,   see 

der  the  complaint  demurrable  for  fail-  tn/ra^  IX.  3.  Under  Social  Prayer, 

ure  to  sute  a  cause  of  action.     Fox  v.  That  IpoiiUle  BsUsi  Ksf  Be  Oraatei 

Graves,  46  Neb.  812;   Culver  v.  Rod-  without  a  special  prayer  therefor,  see 

gers,  33  Ohio  St.  546;  Hiatt  v,  Parker,  Evans  v,  Schafer,  119  Ind.  49;  Baxter 

29  Kan.  765 ;    Balle  v,  Moselev,  13  S.  v.  Knoxville  First  Nat.  Bank,  85  Tenn. 

Car.   439;    Ashley  v.   Little  Rock,  56  33. 

Ark.  391.'  tpedal  Praytr  Desirahls.  —  In  Nevada 

Vorth  Csrslina. —  '*  The  allegation  of  County,  etc..  Canal  Co  v,  Kidd,  37 
facts  that  entitle  a  party  to  affirmative  Cal.  282,  it  was  said:  '*  The  theory  of 
relief  under  our  liberal  svstem  of  our  Practice  Act,  and  especially  of  the 
pleading  is  equivalent  to  a  formal  de-  section  cited,  is  that  a  plaintiff  shall 
mand  for  such  relief  or  a  general  prayer  not  only  state  the  specific  facts  which 
that  would  have  been  embraced  under  constitute  his  cause  of  action,  but  shall 
the  rules  of  practice  in  courts  of  state  the  specific  relief  to  which  he  con- 
equity.'*  Parker  v.  Norfolk,  etc.,  R.  siders  himself  entitled.  The  policy  is 
Co.,  119  N.  Car.  677.  to  apprise  the  opposite  party  of  the 

In   Davis  v,   Ely,    100  N.  Car.  283.  precise  nature  of  the  demand,  in  order 

which   was  an  action  for  reformation  that  he  may  come  prepared  to  meet 
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be  granted  under  a  prayer  for  general  relief  although  the  plead- 
ing contains  no  special  prayer.  * 

3.  Oeneral  Prayer.  —  Though  in  scrnie  cases  the  failure  to  insert 
a  general  prayer  may  not  preclude  the  plaintiff  from  obtaining 

it.'*    To  the  same  eflfect  see  also  Mc-  And  courts  have  sometimes,  in  grant- 

Connell  v,  Denham,  72  Iowa  496.  ing  relief  different  from  that  demanded, 

In  Voigtlander  v,  Broue,  59  Tex.  based  their  authority  upon  such  prayer. 
386,  it  was  said:  *'  In  cases  of  this  Bliss  on  Code  Pleadings,  g  161.  But 
character,  it  would  be  the  better  and  we  prefer  to  rest  our  action  upon  the 
the  safer  practice  for  the  pari^,  in  the  clear  import  upon  the  code  section  re- 
conciuding  prayer  of  his  peution,  to  ferred  to  "  (Colo.  Code,  g  54,  providing 
asic  speciallv  for  all  the  particular  re-  that  when  there  is  answer,  any  relief 
liefs  denied.  This  is,  however,  not  consistent  with  the  relief  embraced  in 
necessary,  and  the  practice  in  chancery  the  issues  may  be  granted).  In  this 
has  been,  in  such  cases,  to  grant  all  the  case  the  court  quoted  "  with  approval ' 
relief  necessary,  whether  it  has  been  the  following  from  Bliss  on  Code  Plead- 
specially  asked  for  or  not.  Such  has  ings,  g  161:  "  If  the  facts  put  in  issue 
been  the  practice  of  the  District  Courts  and  established  by  the  evidence  entitle 
of  this  state."  the  party  to  any  relief  in  the  power  of 

Speeifle  Judgnwnt  Pr<nridsd  by  Statmte.  the  court  to  give,  although  not  that  de- 

—  Where  a  statute  has  distinctly  pre-  manded,  it  is  the  duty  of  the  court  to 

scribed  the  judgment  which  shall  be  give  it,  and  its  power  to  do  so  is  not 

rendered,  if  in  favor  of  the  plaintiff,  in  conditioned    upon    the    form    of    the 

certain  cases,  the  plaintiff  should  pray  prayer.'* 

'*  generally  for  such  judgment  as  he  Bslief  Afaiut  Assets  of  a  Deesdtnt. — 

may  be  entitled  to  under  the  law,  or  In  a  complaint  upon  a  note  executed 

for  the  specific  judgment  detailed  in  by  two  makers,  it  was  averred  that  one 

the  statute.'      But  where  this  has  not  of  the   makers  had    died.    Judgment 

been  done,  "  the  judgment,  awarded  was  claimed  also  of  the  assets  of  said 

in  positive  and   precise  terms  by  the  deceased  in  the  hands  of  his  adminis- 

law,    cannot    be    refused."     Hipp    v,  trator,  a  defendant,  and  general  relief 

Huchett,  4  Tex.  20.  was    prayed     for,    and    Ft    was    said: 

Foreolosure  of  Attaohmont  Lion.  —  In  "  Though  the  claim  against  the  assets 

Frank  v,  T.  S.  Brown  Hardware  Co.,  may  not  be  in  form,  yet  the  general 

10  Tex.  Civ.  App.  430,  it  was  held  that  prayer    includes    all    proper    relief." 

a  special  prayer  for  the  foreclosure  of  Eaton  v.  Burns,  31  Ind.  390. 

an    attachment  which    was    procured  Foroclosnro.  —  In  Hait  v.  Ensign,  61 

pending  the  action  was  not  essentia!.  Iowa    724,    it    was    said    that    when 

A Spadal Prayer, Inappropriato  because  the  facts  justify  a  foreclosure,  relief 

not  supported  by  the  facts  averred,  or  may    be    granted     under    a    general 

inconsistent  therewith,  is  bad,  though  prayer,  although  the  specific  relief  is 

not  necessarily  fatal,  and  may  be  dls-  not  aslced.     See  generally  article  Fore- 

regarded.    Staton  v.  Rising,  103  Ala.  closure  of  Mortgagbs,  vol.  9,  p.  388 

454.  ft  seq, 

1.  As  to  the  office  of  a  general  prayer  lotabllshment   of  Yondor's  Lion.  —  A 

in  connection  with  a  special  prayer  see  bill  containing   proper  averments   for 

infra^    IV.    3.    General    Prayer ;    also  the  foreclosure  of  the  mortgage  is  not 

infra^  IX.  5.  Under  General  and  Special  rendered  bad  as  a  bill  for  that  purpose 

Prayers,  by  a  special  prayer   which  might   be 

Tho  Complainant  Hay  Hsro  Boliof  if  construed   to    seek  the  establishment 

There  Bo  a  Prayer  to  which  reference  and  satisfaction  by  sale  of  a  vendor's 

may   be    made.    A  general  prayer  is  lien,  there  being  a  general  prayer  under 

sufficient  in  ordinary  cases.    Shelby  v,  which  the  appropriate  relief  may  well 

Tardy,  84  Ala.  327.  be   granted.     Fields  v.   Drennen,    115 

In  Kayser  v,  Maugham,  8  Colo.  251,  Ala.  558. 
it  was  said:  ''The  complaint  in  this  Posfoseion  of  Boalty.  —  Where  the 
case  contains  the  prayer  for  general  complaint  contains  proper  averments 
relief  characteristic  of  bills  in  equity  which  if  proven  will  entitle  the  plain- 
where  the  code  system  of  procedure  tiff  to  recover  possession  of  real  estate, 
has  never  received  legislative  sanction,  and  there  is  a  general  prayer  for  relief, 
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the  relief  to  which  he  shows  himself  entitled,  yet  in  all  cases,  and 
whether  or  not  the  complaint  concludes  with  a  special  prayer  for 
relief,  a  general  prayer  should  be  inserted,  and  such  is  the  ordi- 
nary and  usual  practice.^ 

Th«  utiUtj  of  a  general  prayer  for  relief,  and  its  necessity,  are 
apparent  when  by  the  failure  or  partial  failure  to  sustain  the  alle- 
gations of  his  pleading,  or  for  any  other  reason,  the  plaintiff  is 
unable  to  secure  the  relief  demanded  by  his  special  prayer,*  or 
where  plaintiff  has  mistaken  the  nature  of  the  relief  to  which  he 
is  entitled  and  has  improperly  asked  for  relief  which  cannot  be 
afforded  him,'  or,  through  mistake,  has  stricken  out  a  special 
prayer  which  demanded  relief  appropriate  to  the  case  in  hand."* 

4.  Several  Coonti  or  Canief.  —  When  a  plaintiff's  pleading  con- 
tains several  causes  of  action  it  is  not  necessary  to  append  a 

if  there  are  an  appearance,  trial,  and  demand  on  contract,**  and  should  be 

finding  in  favor  of  the  plaintiffs  "  that  stricken  out.     Durant  v.  Gardner,   lo 

they  are  the  owners,  and  entitled  to  the  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  445,  19 

possession  of  the  real  estate  described  How.  Pr.  (N.  Y.)  94. 

in  the  complaint,  and  that  the  defend-  8.  Shelby  v.   Tardy,    84    Ala.    327; 

ant  is  in  the  unlawful  possession  of  the  Staton  v.  Rising,  103  Ala.  454;  Fields 

same,*' there  is  no  error  in  rendering  v.    Drennen,    115  Ala.   558;   Eaton  r. 

judgment  for  the  possession    of    the  Burns,  31  Ind.  390;  Johnson  v.  Polhe- 

real  estate,  although  there  is  no  specific  mus,  99  Cal.  240;  Dehority  v,  Wright, 

prayer  for  the  possession.     Evans  v,  loi  Ind.  382;  Webb  v.  Staves,  i  N.  Y. 

Schafer,  119  Ind.  49.  App.  DIv.  145;    Houston  v,  Emery,  76 

BafiDniiatioiL  —  In  Dehority  v,  Wright,  Tex.  282;    Frank  v.  J.  S.  Brown  Hard- 

loi  Ind.  382,  it  was  held,  in  an  action  ware  Co.,  10  Tex.  Civ.  App.  430. 

to  reform  a  deed  as  to  the  description  *'  In  chancery  the  bill  alwajrs  stated 

of  the  land  conveyed,  that  a  specific  connectedly  the  parties*  entire  cause, 

prayer  for  reformation  was  not  neces-  and    prayed    for    such    relief    as    the 

sary    to    make    the    complaint    good  pleader  thought  he  would  be»  entitled 

against  a  demurrer  where  there  was  a  to.     But  experience  soon  demonstrated 

general  prayer  in  the  complaint.     See  that  when  the  cause  came  to  be  fully 

generally  article    Rescission^   Refor-  heard,  or  even  from  the  differences  of 

MATION,  AND  CANCELLATION.  Opinion    between    counsel    and    court 

Orois-PttitioiL  —  In  an  action  to  fore-  upon  the  case  made  in  the  bill  itself, 

close    a    mortgage,   if    the  defendant  that  a  very  different  measure  of  redress 

prays  for  general  relief  in  his  cross-  was  proper  than  that  asked  for  spe- 

petition,  the  court  mav  grant  any  relief  cifically.     Hence,  there  was  almost  al- 

consistent  with  the  allegations  of  the  ways  a  necessity  for  a  general  prayer, 

cross-petition  which  is  sustained  by  the  that  for  alternative  and  general  relief, 

proof.     A  special  prayer  is  not  neces-  This  prayer,  it  soon  came  to  be  said, 

sary.     Pond  v,  Waterloo  Agricultural  by  chancellors  and  equity  lawyers,  was 

Works,  50  Iowa  605.  next    in    importance    to    the     Lord's 

1.  Rollins  V,  Forbes,  10  Cal.  299;  Prayer.  This  was  so  simply  because  it 
Peck  V,  Price,  9  Ky.  L.  Rep.  166,  (Ky.  was  impossible  to  foretell  what  relief 
1887)  4  S.  W.  Rep.  306;  Hemson  v.  would  ultimately  be  found,  or  thought 
Decker,  29  How.  Pr.  (N.  Y.  Supreme  to  be  proper.  The  same  necessity  ex- 
^t-)  385;  Knight  V.  Houghtaling,  85  N.  ists  under  the  code,  and  it  is  not  to  be 
Car.  17.  narrowly  and  technically  construed, 
•As  to  the  oflBceof  a  general  prayer  in  but  liberally,  for  the  purposes  of  jus- 
connection  with  a  special  prayer,  see  tice.**  Draper  v.  Moore,  2  Cine.  Super. 
tn/ra^  IX.  5.  Under  General  and  Special  Ct.  Rep.  167. 
Prayers.  S.  McGlothlin    v.    Hemery,   44   Mo. 

A  Demand  for  Qtneral  Belief  Is  Inoon-  350;    Hemson  v.  Decker,  29  How.  Pr. 

sistent  with  a  Demand  for  Jndgmont  In  a  (N.  Y.  Supreme  Ct.)  385. 

8peciflodBnm,in  an  action  for  a  "  money  4.  Hardy  v,  De  Leon,  5  Tex.  246. 

782  Volume  XVI. 


BeqnisitM.  PRA  YERS  FOR  RELIEF.        Pwpow  of  Prayer. 

prayer  for  relief  to  each  one,*  nor  is  it  necessary  or  proper  that 
each  count  in  a  complaint  stating  one  cause  of.  action  should  con- 
tain a  prayer  for  relief.* 

If  a  Prayer  Ii  Ineorponitad  in  Baoh  Count,  no  relief  can  be  obtained  on 
one  count  under  the  prayer  of  another  count. • 

v.  BEUinnTSS — Fobm  ahd  Sttpfioievct  —  1.  In  OeneraL  —  The 
codes,  in  prescribing  the  contents  of  a  complaint,  lay  down  the 
general  rule  that  it  shall  conclude  with  a  demand  for  the  judgment 
to  which  the  plaintiff  supposes  himself  entitled.* 

2.  Piurpose  of  Prayer.  —  In  framing  the  prayer  its  purpose  is  to 
be  kept  in  mind,  namely,  to  apprise  the  defendant  of  the  nature 
of  the  relief  demanded  by  the  plaintiff,  when  this  does  not  appear 
clearly  from  the  facts  alleged,  and  thus  prevent  surprise  at  the 
trial.  The  object  of  the  prayer  is  also  to  give  the  defendant  such 
precise  information  as  to  the  judgment  which  will  be  rendered 
against  him  if  he  makes  default  that  he  may  be  able  to  decide 
whether  or  not  to  defend.* 

1.  ApproTod  Praetioo.  —  It  is  proper,  Northwestern  Mut.  Relief  Assoc.,  87 

and  is  the  better  practice,  in  pleading  Wis.  112;   Graham  v.  Blinn,  3  Wyom- 

on  several  causes  of  action,  to  add  at  ing  752. 

the  end  of  all  a  general  prayer  for  As  te  tho  Form  and  •oAdoBcy  of  Pray- 

judgment  on  all,  instead  of  appending  «n  in  Partieiilar  OaoM,  see  the  specific 

a    prayer    to    each    cause   of    action,  articles  in  this  work. 

Brainard  v,   Rittberger,   2    Cleve.   L.  As  to  tlM  Voetsiity  of  a  Praytr,  see 

Rep.  (Ohio)  154,  4  Ohio  Dec.  (Reprint)  supra,  IV.  Nicessiiy  for, 

432.  Diroetory  Statatos.  —  The  provision  of 

8.  Malady  v,  McEnary,  30  Ind.  273;  the  Ohio  Code  that  the  petition  must 

Baxter  v.  Camp,  71  Conn.  245,  wherein  contain  a  demand  of  the  relief  to  which 

the  court  said:    '*  It  is  also  a  violation  the  party  supposes  himself  entitled  was 

of  the  rules  of  pleading,  in  any  case  of  held,    in    Draper   v.    Moore,   2    Cine, 

a  complaint  containing  several  counts.  Super.  Ct.   Rep.   174,  to  be  directory 

to  append  to  each  separate  claims  for  only. 

relief.  Such  claims  follow  the  complaint  5.  In  Rush  v.  Brown,  loi  Mo.  586,  it 

as  a  whole.     The  plaintiff  is  to  state  his  was  said:    **  It  is  obvious  that,  upon 

whole  case  first,  and   then   the   relief  many  states  of  facts  presented   to  a 

which  he  seeks,  whether  it  be  of  one  court  for  action,  divers  remedies  may 

or  several  kinds,  and  whether  referable  be    applicable,    some    strictly    legal, 

to  all  or  to  but  one  or  more  of  the  scv-  others   perhaps  equitable    in    nature, 

eral  counts."  It  would  be  a  departure  from  the  true 

Prayer  at  Snd  of  Complaint.  —  Where  spirit  and  meaning  of  the  code  to  re- 

the  same  cause  of  action  is  stated  in  quire  of  plaintiff  '  a  plain  and  concise 

different  forms  in  different  paragraphs  statement  of  the  facts  constituting  his 

of  a  complaint,  the  prayer   for  relief  cause  of  action  '  without  requiring  (at 

may  be  properly  placed  at  the  close  of  some  stage  of  the  case)  a  plain  state- 

the  last  paragraph.     Burbank  v.  Dyer,  ment  of  the  judicial  action  demanded 

54  Ind.  392.  thereon,  for  the  information  of  the  de- 

8.  Nevada  County,  etc..  Canal  Co  r.  fendant    and    of    the    court.    *    «    * 

Kidd,  37  Cal.  282.  With  us  it  is,  therefore,  often  of  import- 

4.  See  the  codes  of  the  varinas  states,  ance  to  all  concerned  to  know  what  re- 

and  see  Reece  v.  Roush,  2  Mont.  586;  lief    plaintiff    demands,    in    order    to 

Rush  z/.  Brown,  loi  Mo.  586;  Muldow-  determine    the    proper    constitutional 

ney  v,  Morris*  etc.,  R.  Co.,  42  Hun  (N.  mode  of  trial.     On  this  account,  it  is 

Y.)  444;    Redmond  v,  Dana.  3  Bosw.  sometimes  necessary,  in  the  practical 

(N.  Y.)6i5;  Dusenbury  v.  Dusenbury,  administration  of  justice,  to  recur   to 

4  Civ.   Pro.   Rep.  (N.   Y.  C.   PI.)  126;  the  inherent  distinctions  between  legal 

Hipp  V,  Huchett,  4  Tex.  20;    Jones  v.  and  equitable  rights  and  remedies,  and 
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3.  ConiifUncy.  —  It  is  essential  and  important  that  the  prayer 
for  relief  with  which  the  plaintiff  concludes  the  statement  of  his 
cause  of  action  should  be  consistent  with  that  statement.^ 

4.  Direotneis.  —  Good  practice  requires  that  the  specific  relief 
sought  should  be  stated  distinctly  and  directly.  Hence,  a  demand 
for  judgment  upon  hypothetical  or  alternate  conclusions  of  law  is 
not  only  unnecessary,  but  is  improper.* 

5.  Belief  Against  ill  Defendants.  —  The  complaint  should  contain 
a  prayer  for  relief  against  all  the  parties  defendant,*  otherwise 
no  relief  can  be  had  as  against  a  defendant  who  has  made  default 
in  pleading. 

6.  Constmotion.  —  While  it  has  been  held  that  all  parts  of  the 
plaintiff's  pleading  should  be  considered  in  construing  the  prayer 

to  insist  that  parties  asking  aid  of  the  The  court  said:   **  Such  a  defect  in  the 

court  state  the  nature  of  the  relief  de-  complaint  would  not  usually  have  the 

sired,  as  well  as  the  facts  on  which  effect  to  leave  the  cause  of  action  io- 

they  demand  it/*  tended   to  be  set    out    uncertain.     It 

1.  California,  —  Noonan    v.   Nunan,  would  not  be  a  serious  defect,  perhaps. 

76  Cal.   44;    Arrington  v.  Liscom,  34  in  a  complaint  which  should  state  such 

Cal.  375.  facts  only  as  make  a  clear  cause  of  ac- 

Indiana, — Judy  v,  Gilbert,  77  Ind.  tion   on  contract  for  a  money   jadg- 

zoo.  ment,  or  such  as  make  a  clear  cause 

Mississippi,  —  Thorns  v.   Thorns,  45  of  action   for  an  equitable  judgment 

Miss.  263.  only.     In  such  case,  while  the  demand 

Montana,  —  Arnold    v,    Sinclair,    11  for  judgment  might  not  be  in  compli- 

Mont.  556,  28  Am.  St.  Rep.  489.  ance  with  the  statute,  it  would  not  be 

New     York,  —  Short     v.    Barry,    40  uncertain  what  cause  of  action  was  in- 

How.    Pr.   (N.   Y.   Supreme  Ct.)  210;  tended  to   be  stated.     But  in    a  case 

Redmond  v.  Dana,  3  Bosw.  (N.  Y.)  615.  where  the  facts  stated  in  the  complaint 

See  infra,  IX.  6.  and   IX.  7.  b.  Con*  may  constitute  a  cause  of  action  for 

sistency.  either  a  legal  judgment  or  for  eqoi- 

Addixig  Prayer  for  Iqjunetion  and  Ao-  table    relief,    as    the    plaintiff    may 

oounting  in  Action  at  Law.  —  An  action  choose,  then  the  failure  of  the  plaintiff 

against  a  foreign  administrator  upon  to  specify,  in   the  demand   for  judg- 

the  guaranty  of  a  bond  made  by  the  ment,  the  particular  judgment  to  which 

intestate  and  praying  a  money  judg-  he  supposes  himself  entitled  may  make 

ment  is  an  actional  law.  and  cannot  the  whole  complaint  uncertain  as  to  the 

be  changed  into  an  action  in  equity  by  nature  of  the  cause  of  action  which  the 

adding  a  prayer  for  an  injunction  and  plaintiff  intended  to  set  out.     Such  a 

an  accounting.     Hankinson  v.  Page,  3  complaint  is  ambiguous.     It  looks  two 

How.   Pr.   N.  S.  (N.  Y.  Supreme  Ct.)  ways.     It  is,  both  in  its  allegations  and 

323.  in  its  demand  for  judgment,  for  either 

%,  Durant  v.  Gardner,   19  How.  Pr.  relief,   indifferently    and    impartially. 

(N.  Y.  Supreme  Ct.)  94.  and    for    neither    definitely    and    cer- 

Failvo  to  Ask  Distlnotly  for  Legal  or  tainly.*' 

Equitable  Belief.  —  In  Johns  v,  ^forth-  Bireet    Prayer    for   Beftormatiom.  —  A 

western  Mut.   Relief  Assoc,  87   Wis.  complaint  on  a  policy  of  insurance  is 

III,  it  was  held  that  where  the  plaintiff  bad   where  it  demands  that   if   it  be 

prays  for  no  specific  relief,  but  shows  necessary  the  policy  shall  be  reformed 

by  his  pleading  that  he  will  be  content  In  such  manner  as  fully  and  clearly  to 

with   either    a    legal   or  an  equitable  express  the  intention  of  the   parties, 

judgment,  such  prayer  is  not  in  com-  Such  reformation  as  is  desired  should 

pliance   with    the  Wisconsin    statutes  be  asked   for  directly.     Lamoreux   v. 

(Rev.  Stat.,  §  2646,  subdiv.  3),  provid-  Atlantic  Mut.  Ins.  Co.,  3  Dner  (N.  Y.) 

ing  that  the  complaint  must  contain  680. 

"  a  demand  of  the  judgment  to  which  S.  McConnell  v.   Denham,  72  Iowa 

the  plaintiff  supposes  himself  entitled."  494. 
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for  relief,^  it  has  also  been  held  that  the  construction  which  the 
parties  themselves  have  adopted  will  be  followed.' 

7.  Irreg^nlar  or  Defective  Prayers.  —  Where  a  party  mistakes  the 
form  of  his  prayer  for  relief,  and  frames  it  inappropriately  or 
inartificially,  the  court  may  disregard  trifling  irregularities  or 
mistakes,'  or  treat  the  unnecessary  request  as  surplusage,  and 
grant  such  relief  as  will  conform  to  the  general  form  of  the  com- 
plaint, especially  if  it  contains  .a  general  prayer  for  relief.* 
Defects  in  the  prayer  of  the  character  referred  to  will  not  be 
deemed  jurisdictional.' 

TI  JoiKBSB  OF  Pbatebb  —  1.  In  OeneraL  —  Inasmuch  as  a  party 
has  a  right  to  such  relief  as  from  the  pleadings  and  proofs  he 
shows  himself  entitled  to,  he  may  generally  or  specially  ask  for 
as  many  different  kinds  of  relief  as  are  consistent  with  the  facts 
and  circumstances;  consequently,  it  is  proper  to  join  several 
prayers  in  the  same  pleading,  to  the  end  that  the  rights  of  the 

1.  Howard  v.  Levering,  i  Ohio  Dec.  Febl,  23  Wis.  337;  Bailey  v.  iEtna  F. 

133.     See  iVf/ra,  V.  7.  Irregular  or  De-  Ins.  Co..  77  Wis.  336. 

fective  Prayers,  Bnrpliiiage.  —  Where  one  of  the  pray- 

For  BoIm  as  to  Conitnietion  of  Plead-  ers  in  an  action  to  restrain  trespasses 

ingf  Generally,  see  article  Construction  and  for  prior  trespasses  is  to  quiet  the 

OF  Pleadings,  vol.  4.  p.  741.  plaintiff's  title  to  the  land  in  question. 

Beflcienoy  on  Foreolotnre  —  Snfflelenoy  it  may  be  rejected  as  surplusage  where 

«f  Demand.  —  The  Wisconsin  Rev.  Stat,  the  allegations  of  the  petition  do  not 

-8i7>  §  3^5^  (Stat.  1898.  §  3556).  author-  authorize  judgment  on  this  idea,  and 

izes  the  court,  in  foreclosure  cases,  to  the  plaintiff  fails  to  allege  and  prove 

enter  a  judgment  for  the  deficiency  his  possession  of  the  land.     Coppage 

only  where  the  complaint  contains  a  v.  Griffith.  (Ky.   1897)  40  S.  W.  Kep. 

demand  therefor,  and  where  a  com-  908. 

plaint  prays,  after  asking  for  a  fore-  Snrplniago  and  Defldenoy  in  Prayer 
closure.  "  that  the  plaintiff  may  have  IMaregarded.  —  "Any  portion  of  there- 
execution  for  any  balance  remaining  lief  sought  not  consistent  with  that  di- 
unpaid."  it  is  a  sufficient  demand  rected  by  law  to  be  awarded  must  be 
under  this  statute  to  authorize  a  de-  rejected  as  surplusage,  and  deficiencies 
ficiency  judgment.  Olinger  v,  Liddle.  in  the  prayer,  for  the  same  reason,  sup- 
55  Wis.  621.  plied."     Hipp  v.  Huchett,  4  Tex.  25. 

8.  Conitnietion  by  Oonrt  and  PartiM.—  Inoonsiitent     Praytr     Disregarded. — 

When  the  language  of  a  bill  in  chan-  Where  relief  is  asked  which  is  incon- 

cery    ib  susceptible  of  two  construe-  sistent  with  the  cause  of  action  appear- 

tions,    one     limited     and    the    other  ing  on  the  pleadings,  it  may  be  disre- 

enlarged.   as    to    its  objects  and    the  garded     as     immaterial.      Arnold    v. 

extent  of  relief  sought,  but   the  subse-  Sinclair.  11  Mont.  556. 

<^uent  proceedings  show  that  the  par-  EqoitableBelief  in  Jnitioe*iOonrt.  —  In 

ties    and     the     court     construed    the  Holden   v,  Warren.   118  N.  Car.  326, 

pleading  in   the  enlarged   sense,  that  which  was  an  action  in  a  court  of  a 

meaning  will  be  considered  as  the  one  justice  ol  the  peace,  the  prayer  was  in 

intended.     Brandon  v.  Mason,   i  Lea  part  to  reform  and  connect  an  alleged 

(Tenn.)  615.  error  of  calculations  in  a  settlement 

8.  Staton  v.  Rising.  103  Ala.  454;  between  the  parties,  and  it  was  held 
Truebody  v,  Jacobson.  2  Cal.  269;  that  the  prayer  for  the  equitable  relief 
Draper  v,  Moore.  2  Cine.  Super.  Ct.  should  have  been  treated  as  surplus- 
Rep.  167.  age.  and  that  if  the  justice  could  have 

4.  Truebody  v,  Jacobson,  2  Cal.  269;  given  any  relief,  it  was  immaterial  that 

Coppage  V.  Griffith,  (Ky.  1897)  40  S.  W.  the  prayer  was  for  relief  which  he  had 

Rep.  908;    Brown  v.  Home  Sav.  Bank,  no  jurisdiction  to  grant. 

5  Mo.  App.  i;  Dunn  v.  Wehle,  14  Misc.  6.  Stuart  v.  Allen,  16  Cal.  473;  Holden 

Rep.   (N.   Y.   C.   PI.)  542;    Stroebe  v,  v,  Warren,  118  N.  Car.  326. 
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parties  may  be  completely  settled  in  one  proceeding.  However, 
care  should  be  taken  by  the  pleader  not  to  so  confuse  or  mix  up 
his  several  prayers  and  allegations  as  to  obscure  the  issues  and 
cause  doubts  as  to  the  nature  of  the  relief  desired,  or  as  to  the 
proper  forum  for  the  trial.* 

1.  Alabama.  —  Smith  v.  Smith,   io6  Adminiftration  Aooonatliig  aad  PwmrmI 

Ala.  298.  Judgment  Againit  Adminiftrator.  —  The 

ConnecHcui.  —  Baxter      v.      Camp,  complaint  in  an  action  against  the  ad- 

71  Conn.  245.  minislrator  of  a  deceased  agent  may 

Kentucky,  —  Peck  v.  Price,  9  Ky.  L.  ask  for  an  accounting,  and  for  jodg- 

Rep.  166,  (Ky.  1887)  4  S.  W.  Rep.  306.  ment  against  the  administrator  in  the 

New   York,  —  Hall  v.  Hall,  38  How.  alternative  for  money,  and  for  the  dc- 

Pr.  (N.  Y.  Supreme  Ct.)  97;  Redmond  livery  of  specific  property  belonging  10 

V.  Dana,  3  Bosw.  (N.  Y.)  615;  Peck  v.  the  plaintiff  which  came  into  the  hands 

Richardson,  12  Misc.  Rep.  (N.  Y.  Su-  of  the  deceased  as  such  agent,   and 

preme  Ct.)  310.  which  the  defendant  refused  to  deliver. 

Ohio,  —  Columbus,    etc.,  R.  Co.  v.  Day  v.  Stone,  15  Abb.  Pr.  N.  S.  (N.  Y. 

Stein feld,  42  Ohio  St.  449.  C.  PI.)  137. 

Propriety    of   Joindor.  —  '*  While    in  To  Settle  TmsU  under  Will,  Set  Aiide 

some  cases  there  may  be  a  misjoinder,  OonTeyanoee,     etc.  —  In     Sheppard    r. 

by   the  incorporation   of   two  distinct  Green,  48  S.  Car.  172,  it  was  held  that 

causes  in  the  same  complaint,  which  theplaintiff  might  properly  join  prayeis 

would  be  subject  to  censure  and  cor-  for  judgment  for  the  amount  due  ud- 

rection,  yet  it  does  not  follow,  there-  der  a  trust  created  by  a  will;  thatcred- 

fore.  that  the  insertion  of  two  or  more  itors    be    called     to     establish     their 

demands  for  relief  in  the  same  com-  demands;    that  the   executor  account 

plaint    would    constitute  a    like   mis-  for  the  assets  of  the  estate;  that  certain 

joinder,   and  subject  to  like  censure  voluntary    conveyances    be    declared 

and  correction.     On  the  contrary,  in-  null  and  void,  and  that  the  lands  be 

asmuch    as    oftentimes    there    spring  sold  and  the  proceeds  applied   to  the 

from  one  cause  of  action  several  reme-  payment  of  costs  and  attorneys'  fees 

dial  rights,  entitling  the  party  injured  and  the  plaintiff's  claim, 

to  several  kinds  of  relief,  it  is  not  only  Beformation,  Foreoloinre,  and  Sale.  ^ 

not  improper  to  unite  several  demands  Where  the  plaintiff  joins  in  his  petition 

in  such  cases  for  relief,  but,  failing  to  prayers  that  a  morti^ge  be  reformed 

do  so,  the  plaintiff  might  fail  to  secure  and  foreclosed  and  that  the  land  be 

the  full  measure  of  his  rights.'*     Emory  sold  under  it,  such  a  joinder  does  not 

V,  Hazard  Powder  Co.,  23  S.  Car.  476.  make  the  petition  bad,  although  there 

Demanding  a  Xnltiplioity   of    Beliefli  was  no  necessity  for  the  reformation, 

does  not   neces.^arily  make   the   com-  McClurg  r.  Phillips,  49  Mo.  316. 

plaint  bad  for  stating  more  than  one  Setting  Aside  Deed,  Partition,  and  At- 

cause  of  action.     Geery  v.  New  York,  itgnmentof  Dower.  —  A  complaint  pray- 

etc.  Steamship  Co.,  12  Abb.  Pr.  (N.  Y.  ing  that  a  deed  be  set  aside,   that  a 

Supreme  Ct.)  268.  partition  of  the  premises  be  made,  and 

Partnenhip  Aoconnt,  Setting  Aside  Sale,  that  dower  be  assigned,  is  not  necessa- 

BeoeiTer,  and  Iignnetion.  —  In  an  action  rily  a  complaint  on  several  causes  of 

by  one  partner  against  his  copartner  action.     Hammond  v.  Cockle,  2  Hun 

and  others,  to  whom  the  copartner  had  (N.  Y.)  495,  5  Thomp.  &  C.  (N.  Y.)  56. 

transferred  firm  property,  a  prayer  ask-  Poiseiiion    of   Real   Bitate,    Qnieting 

ing  an  accounting,  for  the  setting  aside  Title,  etc.  —  In  an  action  to  recover  the 

of  transfers  by   the  copartner  to  the  possession  of  real  estate,  to  quiet  title, 

other  defendants,  for  the  appointment  for  damages,   and  for  an   injunction, 

of  a   receiver,   and  for  an  injunction  the  prayer  for  relief  may  properly  em- 

against  further  disposition  of  the  part-  brace  all  the  objects  sought  by   the 

nership  property,  is  a  proper  joinder,  action,  it  being  the  policy  of  the  law  to 

and  does  not  make  the  complaint  sub-  give  a  complete  remedy  in  one  suit,  so 

ject  to  demurrer.     Palmer  v,  Tyler,  15  far  as  it  can  be  done,  for  all  wrongs 

Minn.  106.     And  see  in  general,  upon  complainedof  accruing  out  of  the  same 

this  subject,  article  Partnership,  vol.  transaction.     Richwine  v.  Noblesville 

15,  p.  1088  //  seq,  Presb.  Church,  135  Ind.  80. 
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2.  For  Legal  and  Equitable  Belief  —  Ordinarily,  under  code 
procedure,  legal  redress  and  equitable  relief  may  be  demanded  in 
the  same  action,  and  if  justined  by  the  circumstances  either  or 
both  can  be  afforded.^ 

3.  For  Altematiye  Belief  —  Alternative  prayers  for  relief  are  gen- 
erally permissible  in  equity  where  the  plaintiff  has  doubts  as  to 
the  kind  or  measure  of  relief  to  which  he  is  entitled,  and  under 
the  code  provisions  of  many  states  a  party  may  avail  himself  of 
the  like  privilege  by  so  framing  his  prayers  in  the  alternative  that 

Semoval  of  Fonoeo  —  Baotrainiiig  Fu-  ern  Ins.  Co.,  23  N.  Y.  357;  Lamport  v, 

tore  Ereotioii.  —  In   U.  S.  v.   Bissel«  8  Abbott,  12  How.    Pr.  (N.  Y.  Supreme 

Mont.  20,  it  was  held  that  in  an  action  Ct.)  340;  Stevenson  v.  Buxton,  15  Abb. 

under  Act  Cong.,  February  25, 1885  (23  Pr.  (N.  Y.  Supreme  Ct.)  352;  See  v, 

Stat,  at  L.  321),  providing  for  the  re-  Partridge,  2  Duer  (N.  Y.)463;  Linden 

moving  of  fences  from  public  lands,  a  v,  Hepburn,  3  Sandf.  (N.  Y.)  6^8. 

prayer  for  an  injunction  restraining  the  As  to  KetiMwn  of  Belief  undor  Prayon 

defendant  from    again    inclosing  the  fur  Logal  and  Sqvitablo  Belief,  see  t/i/rtf, 

same  land  was  such  relief  as  is  ex-  IX.  2.     Under  Prayers  for  Legal  and 

pressly  authorized  by  the  act  in  ques-  Equitable  Relief. 

tion,  and  might  have  been  joined  with  Iignnetioii  and  Damages.  —  Where  the 

a  prayer  for  the  removal  of  the  fences,  complaint  prays  for  an  injunction  to 

DeUverj  of  Bondi  and  Oaneellation  of  restrain  a  continuing  nuisance  and  for 

Certifioata.  —  Where  the  cancellation  of  damages  sustained  the  plaintifif  cannot 

a  certificate  is    asked  for    as    merely  be  required  to  elect  between  these  rem- 

auxiliary    to    the   principal   relief  de-  edies,  as  there  is  no  improper  joinder 

manded,  which  is  to  obtain  the  delivery  of  prayers.     Emory  v.  Hazard  Powder 

of  certain  bonds,  only  one  cause  of  ac-  Co.,  22  S.  Car.  482.     See  also  Davis  v, 

tion  is  stated.     Turner  v.  Conant,  18  Lambertson,  56  Barb.  (N.  Y.)  480. 

Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  160,  And  in  Getty  v.  Hudson  River  R. 

affirmed  120  N.  Y.  660.  Co.,  6  How.  Pr.  (N.  Y.  Supreme  Ct.) 

Xigunotion  in  Aotion  for  Divoroe.  —  269,  it  was  held  that  a  complaint  prop- 
Where  the  complainant  asked  for  a  di-  erly  joined  a  prayer  for  damages  for 
vorce  and  alimony  or  for  the  annul-  obstructing  navigation  by  maintaining 
ment  of  her  marriage,  it  was  held  that  a  railroad  across  a  bay  between  the 
she  might  also  ask  an  injunction  re-  plaintiff's  farm  and  the  river,  with  a 
straining  the  defendant  from  releasing  prayer  that  the  defendant  be  adjudged 
a  right  of  action  for  slander  which  and  required  to  construct  such  a  bridge 
accrued  to  her  before  the  marriage,  as  as  was  required  by  its  charter,  so  as  to 
such  relief  was  not  inconsistent  with  admit  of  the  passage  of  plaintiff's  ves- 
the  pleadings  setting  up  the  right  for  sels  between  his  farm  and  the  river, 
divorce,  though  if  the  marriage  was  Beformatlon  of  Intnranoe  Polioy  and 
annulled  the  husband's  release  of  such  Xonoy  Judgment. —  The  plaintiff  may 
action  would  be  void.  Gibson  v,  Gib-  properly  join  with  a  prayer  for  the 
son,  46  Wis.  449.  reformation  of  a  policy  of  insurance  a 

Defendant  in  Two  Oapaoitito.  —  It  is  prayer  for  the  recovery  of  the  amount 

improper  to  join  a  prayer  for  relief  of  a  loss  under   such  policy  and  for 

against  the  defendant  in  an  individual  general  relief.     Clem  v.  German  Ins. 

capacity  with  a  prayer  for  relief  against  Co  ,  29  Mo.  App.  666. 

him    in     a    representative    capacity.  Ezeontion  of  Deed  and  Deliyerj  of  Pot- 

McMahon  v.  Allen,  i  Hilt.  (N.  Y.)  103,  Miiion. —  In   an   action   to    compel    a 

wherein    the  supplemental  complaint  sheriff  to  execute  a  deed  in  the  place 

contained  a  new  allegation  that  since  of  one  which  had  been  lost  and  never 

the  commencement  of  the  action  the  recorded,  it  was    held    not   improper 

defendant  had   become  executor,  and  for  the  plaintiff  to  demand  the  execu- 

prayed  *'  that  this  court  may  settle  the  tion  of  another  deed  and  also  to  ask 

whole  controversy  now  subsisting  be-  for  the  possession  of  the  land  embraced 

tween  the  plaintiff  and  the  defendant."  in  such  deed.     McMillan  v.  Edwards, 

1.  New  York  Ice  Co.  v.  North  West-  75  N.  Car.  81. 
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if  one  is  denied  the  other  may  be  granted.  * 

4.  Incoiuiftent  Prayers.  —  The  petition,  complaint,  or  similar 
pleading  should  not  pray  or  demand  inconsistent  relief;  that  is, 

1.  Alabama.  —  Caldwell  v.  King,  76  be  a  security  only.     Nye  v,  Gribble,  70 

Ala.  149;  Betts  v,  Gunn,  31  Ala.  219.  Tex.  458. 

See  Walthall  v.  Rives,  34  Ala.  91,  and  Possession  of  Realty  under  Agreement^ 

38  Ala.  329.  or  Foreclosure  if  agreement  adjudged  a 

Iowa,  —  Humphrey  v.    Ringler,    94  mortgage.      Fowler   v.    Stoneum,    11 

Iowa  182.  Tex.  478. 

Kansas,  —  Hiatt  v,  Parker,  29  Kan.  Extinguishment  of  Dower  ^  or  Contribm- 

765.  Hon  to  payment  of  mortgage  on  dower 

Kentucky,  —  Lillard    v,   Brannin,  91  lands.     Wood  v,  Seely,  3?  N.  Y.  in. 

Ky.  511.  Enforcement  of  Vendor's  Lien^  or  Re- 

New   York,  —  Wood  v,  Seely,  32  N.  covery  of  Land,  —  Peck  v.  Price,  (Ky. 

Y.  105;    Day  v.  Stone,  15  Abb.   Pr.  N.  1887)4  S.  W.  Rep.  306. 

S.   (N.  Y.  C.    PI.)   137;    Young  v.  Ed-  Recovery  of  Rent,  foint   or   Several 

wards,  11   How.  Pr.  (N.  Y.  Supreme  Judgment, —  Van    Rensselaer   v.  Lay- 

Ct.)2oi;  Campbellt/.  Campbell,  23  Abb.  man,  10  How.  Pr.  (N.  Y.  Supreme  Ct.) 

N.  Cas.  (N.  Y.  Supreme  Ct.)  187.  505. 

Ohio. — Columbus,  etc.,    R.    Co.    v.  VaccUion  of  Judgment  and  Executor* s 

Steinfeld,  42  Ohio  St.  449.  Sale^  or  Judgment  for  Amount  0>lUcted 

Tennessee.  —  James  v.   Kennedy,   10  and  retained  in    excess  of  judgment. 

Heisk.  (Tenn.)  608;  Smith  t'.  Hinson,  4  Henry  v.  Meighen,  46  Minn.  549. 

Heisk.  (Tenn.)  250.  Divorce  and  Alimony^  or  Annulment 

Texas.  —  National    Bank    v.   Texas  of  Marriage,  —  Gibson    v.  Gibson.  46 

Invest.  Co.,  74  Tex.  421,  6  R.  &  Corp.  Wis.  449. 

L.J.  373,27  Am.   &   Eng.  Corp.  Cas.  Setting  Aside  Deed ^  or  Recovery  of  Con- 

358;    Mann   v.    Falcon,   25   Tex.   271;  sideration  and  Vendor* s Lien.  —  Humph- 

Teas  V.  McDonald,  13  Tex.  349;  Craw-  rey  v,  Ringler,  94  Iowa  182. 

ford  v.  Stevens,  (Tex.  Civ.  App.  1895)  Cancellation  of  Mortgage^  or  Foreclos' 

31  S.  W.  Rep.  79.  ure, —  Hiatt  v,  Parker,  29  Kan.  765. 

Wisconsin,  —  Johns  v.  Northwestern  Reformation  of  Contract  and  Specific 

Mut.  Relief  Assoc.,  87  Wis.  112.  Performance^  or  Rescission  of  contract 

But  see  contra^  Stuart  v,  Allen,    16  and  for  other  relief.    Columbus,  etc, 

Cal.  473.  R.  Co.  V.  Steinfeld.  42  Ohio  St.  449. 

Inttaneef  of  Prayers  in  the  AlteniatiTe  Where  the  PUintifb  Were  Koneoiunit- 

^  Specific  Performance,  or  Damages  for  tal  as  to  what  judgment  they  supposed 

Nonperformance.  —  Barlow  v.  Scott,  24  themselves  entitled  to,  and  demanded 

N.   V.  45;    Stevenson   v.   Buxton,    15  no  specific  judgment,  the  court  said: 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  356;  Boze  *'  They  will  be  content  with  either  of 

v,  Davis,  14  Tex.  331.  two    judgments    which    they     name; 

Specific  Performance  by  Copartner^  or  either  a  legal  judgment  or  an  equitable 
Partnership  Accounting  and  lien  for  judgment  —  it  is  a  matter  of  indififer- 
amount  found  due.  Lyons  v.  Mc-  ence  which  —  will  answer  their  pur- 
Curdy,  90  Ala.  498.  pose.     Such  a  demand  certainly  is  not 

Specific  Performance  of  Compromise  a  compliance  with  the  statute."     Johns 

Agreement  or  of  Original  Contract. —  v.  Northwestern  Mut.  Relief  Assoc.,  87 

Schiflfer  v,  Lauterbach,  7  N.  Y.  App.  Wis.  112. 

Div.  223.  The  Tezai  Bystem  of  Practice  permits 

Foreclosure  of  Mortgage  or  Enforce-  the    plaintiff,    after  fully   stating   his 

ment  of  Original  Mortgage,  the  payment  cause  of  action,  to  add  such  allegations 

of  which  constituted  the  consideration  pertinent  to  the  cause  as  he  may  think 

of  the  mortgage  in  suit.     Campbell  z^.  necessary  to  maintain  the  suit  —  often 

Campbell,  23  Abb.  N.  Cas.  (N.  Y.  Su-  historical  facts,  which    may  embrace 

preme  Ct.)  187.  several  causes  of  action,  with  prayer 

Foreclosure  to  Compel  Redemption  from  for  alternative   relief.     When   such   a 

Plaintiff* s  Lien  or  for  a  Writ  of  Posses-  petition    is    excepted    to,   to   test   the 

sion,  —  Porterfield  v,  Taylor,  60  Tex.  plaintiff's  right  to  any  of  the  relief  it  is 

265.  the  duty  of  the  court  "  to  ascertain 

Determination  of  Title  to  Realty,  or  to  what  combination  of  facts  can  be  found 

Foreclose  Muniment  of  Title  if  found  to  stated  in  the  petition  and  in  its  amend- 
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it  should  not  ask  two  or  more  kinds  of  redress  in  themselves 
incongruous  or  incompatible  with  the  principles  upon  which 
courts  act* 

ments  which  will  constitute  a  cause  of  Ct.)  340,  it  was  held  that  the  plaintiff 

action  responsive  to  any  of  the  special  could  not  demand  a  penalty   for  the 

reliefs  prayed  for,  or  to  the  general  re-  violation  of  a  city  ordinance  and  at  the 

lief  in  the  prayer  of  the  petition.     If  same  time  ask  an  injunction  to  restrain 

such  a  combination  of  facts  stated  can  the  violation  of  the  ordinance, 

be  found,  the  court  must  sustain  the  Boftraining  Broach  of  Covenant  in  Latto 

petition  as  containing  a  good  cause  of  — Forfeiture    of    Lease. —  A   complaint 

action,  although  three-fourths  or  nine-  may  now  ask  alternative  relief  of  which 

tenths  of  its  allegations  are  liable  to  one  alternative  could  foimeriy  be  ob- 

the  exceptions  taken  to  them,  and  must  tained  only  in  an  action  at  law  and  the 

thenceforth  be  treated  as  useless  sur-  other  only  by  bill  in  equity;  butitcan- 

plusage.**      Edgar  r.   Galveston   City  not  demand  inconsistent  relief.     Thus 

Co.,  46  Tex.  421.  a  lessor  cannot,  in  the  !:ame  complaint. 

To  Set  Aside  Sale  or  for  Damages.  —  In  seek  a  forfeiture  of  the  lessee's  term 

an  action  to  set  aside  a  sheriff's  sale  on  and  an  injunction  against  a  breach  of 

the  ground  of  fraud,  the  plaintiff  mav  his  covenant  as  to  the  particular  use  to 

pray  that  if  he  fail  to  prove  the  pur-  be  made  of  the  tenement,  the  forfeiture 

chaser  to  be  a  party  or  privy  to  the  being    totally    inconsistent    with  any 

fraud,  and  for  that  reason  fail  to  get  equitable  relief.     Linden  v.  Hepburn, 

the  sale  annulled,  he  may  have  judg-  3  Sandf.  (N.  Y.)  668. 

ment  against  the  other  defendants  for  To  Set  Aside  ConTOjanee  or  Declare  It  a 

the  damages  sustained  by  him.     Teas  General  Assignment  —  Test  of  Inoonsist* 

V.  McDonald,  13  Tex.  349.  eney.  —  A   creditor's    bill    cannot    be 

1.  Alabama,  —  Lyons  v.  McCurdy,  90  filed  in  a  double  aspect,  asking  to  have 

Ala.  497;    Lehman  v.  Meyer.  67  Ala.  a  conveyance  set  aside  as  fraudulent, 

397;    Eufaula  v.  McNab,  67  Ala.  5S9;  or  in  the  alternative  to  have  it  declared 

Rives  V.  Walthall,  38  Ala.  329.  and  enforced  as  a  general  assignment 

Minnesota,  —  Henry  v.  Meighen,  46  inuring  to  the  equal  benefit  of  all  the 

Minn.  548.  creditors.     Moog  v.   Talcott,  72  Ala. 

New  York,  — Young  v.  Edwards,  11  210.  In  this  case  it  was  said  that  the 
How.  Pr.  (N.  Y.  Supreme  Ct.)  201:  test  of  inconsistency  was  *' if  a  decree 
Campbell  c/.  Campbell,  23  Abb.  N.  Cas.  pro  con/esso  should  be  taken,  could 
(N.  Y.  Supreme  Ct.)  187;  Getty  v,  the  court,  looking  merely  at  the  state- 
Hudson  River  R.  Co.,  6  How.  Pr.  (N.  ments  of  the  bill  and  the  confession, 
Y.  Supreme  Ct.)  269;  See  v.  Partridge,  grant  any  certain  relief  to  the  com- 
2  Duer  (N.  Y.)  463.  plainant?'^' 

That  the  prayer  should  be  consistent.  To  Bet  Aside  ConToyanoe — Beoorerj 

see  supra,  V.  3.  Consistency,  of  Pnrohase  Xoney.  —  When  the  bill  at- 

That  the  relief  granted  must  be  con-  tacks  the  validity  of  a  conveyance  by 

sistent  with  the  case  made,  see  infra,  the  complainant's  debtor  on  the  ground 

IX.  6.  and  IX.  7.  b.  Consistency,  of  fraud,  and  seeks  to  reach  and  con- 

Another  Cause  of  Action.  —  The  plain-  demn  the  property  to  the  satisfaction 
tiff  cannot  ask  in  his  petition  that  if  he  of  the  complainant's  demand,  he  can- 
should  have  mistaken  bis  remedy  and  not  ask,  in  the  alternative,  to  have  the 
should  fail  to  obtain  the  relief  prayed,  unpaid  purchase  money,  or  the  pro- 
another  and  different  cause  of  action  ceeds  of  sale,  condemned  to  the  satis- 
may  be  tried.  Pensenneau  v,  Pensen-  faction  of  his  debt;  and,  on  the  other 
neau.  22  Mo.  27.  hand,    if  he    seeks    to    condemn    the 

Trespass   Qn.  CL  Fr.,  IQeetment,  and  money,  or  proceeds  of  sale,  he  thereby 

Sqnitable Prayer.  —  In  Bigelow  v,  Gove,  affirms  the  change  of  title  effected  b 


7  Cal.  133,  it  was  held  that  the  com-  the  sale,  and  cannot  impeach  the  vali 

plaint  which  joined  an  action  of  tres-  ity  of  the  transaction.     In  other  words, 

pass  quare  clausum  /regit,  ejectment,  he   cannot   claim,   in  the    alternative, 

and  a  prayer  for  relief  in  chancery,  was  under    and    against  the    conveyance, 

bad  and  would  be  dismissed  on  demur-  Caldwell  v.  King,  76  Ala.  149. 
rer.  To   Foreoloso  or  to    Set  Aside    Xort- 

Penalty  and  Injnnetion.  —  In  Lamport  gagor's    Title.  —  The    plaintiff   cannot 

V,  Abbott,  12  Hovi^.  Pr.  (N.  Y.  Supreme  pray  in  the  alternative  that  a  mortgage 
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TU  AXEVBiCEirTB  —  1.  In  OeneraL  —  An  insufficient  or  errone- 
ous prayer  for  relief  may  be  amended  whenever  the  circumstances 
render  such  a  course  necessary  and  no  prejudice  will  result  to  the 
adverse  party.* 

2.  What  Amendments  Permisuble.  —  The  amendment  may  be 
made  by  changing  the  demand  for  legal  redress  to  a  prayer  for  equi- 
table  relief,  so  as  to  make  it  appropriate  to  the  pleading,*  or  by 

held  by  him  on  the  property  of  a  mar-  Wktre   a   Pltader  Hif  Wtitalrwi   tht 

ried  woman  be  foreclosed,  or  if  he  fails  Belief  to  which  he  is  entitled,  as  where 

to  obtain  such  relief,  that  the  property  a  surety  is  entitled  to  be  subrogated  to 

covered  by  the  mortgage  be  subjected  the    rights  of  his  principal,   but  has 

to  the  claims  of  her  husband's  credit-  failed  to  ask  for  such  subrogation,  the 

ors,  on  the  ground  that  her  title  was  prayer  of  the  petition  may  be  amended 

obtained  by  a  conveyance  in  fraud  of  so  as  to  ask  for  the  appropriate  relief, 

such  creditors.     Bynum  v.  E wart,  90  Bloch  v.  Koch,  7  Ohio  Dec.  (Reprint)  54. 

Tenn.  655.  Compiilsory    Amesdment.  —  Where    2 

Sesdiiion    and    Judgment   on  Instrn-  complaint  on  a  policy  of  insurance, 

ment.  —  In  Adamson  v.  Rose,  30  Ind.  among  other  things,   "prays   that,  if 

380,  it  was  held  that  the  complaint  on  the  same  be  necessary,  said  policy  may 

a  title  bond,  asking  for  the  rescission  be  reformed  in  such  manner  as  fully 

of  the  bond  and  for  judgment  for  the  and  clearly  to   express   the  intention 

amount  of  its  penalty,   was  not  bad.  and    agreement  of  the  parties.'*  the 

The  complaint  showed  a  right  of  ac-  plaintiff  will  be  compelled  to  amend, 

tion  for  the  penalty,  and  it  was  held  either  by  striking  out  such  hypothetic 

that  the  prayer  for  rescission  did  not  cal  prayer  or  so  as  to  ask  directly  that 

make  the  complaint  bad.  the  policy   may  be  reformed,   and  to 

Disregarded  After  Verdict.  —  In  Trim-  state  what  the  reformation  should  be. 

ble  V,  Doty,  16  Ohio  St.  129,  where  the  Lamoreux  v.  Atlantic  Mut.  Ins.  Co.,  3 

plaintiff  sought  both  to  affirm   a  con-  Duer  (N.  Y.)  680. 

tract  and  to  set  it  aside,  it  was  said:  8.  Walsh  v,  McKeen,  75  Cal.  519. 

*'  The  injured   party  to  a  fraudulent  Xoney  Demand  Where  Aeoonatiiig  or 

contract  must  elect  either  to  rescind  it  Apportionment  Keeeisary.  —  In  Fisher  r. 

as  void  and  be  restored  to  his  former  Charter  Oak   L.    Ins.   Co.,   52    N.   Y. 

rights,  or  to  affirm  and  enforce  it  by  the  Super.   Ct.   Rep.   179,   the  action  was 

recovery  of  damages  for  its  breach  or  brought  on  an  agreement  whereby  the 

by  specific  execution.     He  cannot  do  defendant  was  to  apportion  among  cer- 

both.     But  it  is  too  late  now  to  raise  tain  of  its  policy  holders,  of  which  the 

this    objection.     After    a   verdict  and  plaintiff  was  one,  the  divisible  surplus 

judgment  for  damages,   it  should  be  which  might  be  realized  from  uncertain 

presumed,  in  support  of  them,  that  the  assets.     The  only  judgment  demanded 

plaintiff  at    the   trial    abandoned    his  was  for  a  specific  sum  of  money,  and 

prayer  for  a  rescission  and  elected  to  in   affirming  a   decision   sustaining  a 

proceed   upon  his  case   for    damages  demurrer  to  the  complaint  the  appel- 

alone."  late  court  stated  that  the  prayer  might 

1.  New   York,  —  Dows   r.    Green,   3  have  been  changed  to  a  demand  for  an 

How.   Pr.  (N.    Y.   Supreme   Ct.)  377;  accounting  on  the  agreement, '*  or  per 

Campbell  v.  Campbell,  23  Abb.  N.  Cas.  haps  [to  a  demand]  for  a  judgment  tbar 

(N.  Y.  Supreme  Ct.)  187.  the  defendant  proceed  to  apportion  " 

Ohio,  —  Bloch  V,  Koch,  7  Ohio  Dec.  the  surplus  in  question. 

(Reprint)  54.  Objeotion  After  Judgment,  —  In  Culver 

Oklahoma,  —  Carson  r.  Butt,  4  Okla.  v.  Rodgers,  33  Ohio  St.  537,  the  relief 

133.  demanded  was  equitable,  t.  ^.,  for  an 

Texas,  —  Box  v,  Lawrence,  14  Tex.  injunction.     It  was  assumed  by  both 

545.  parties  that  the  case  was  one  for  eqnt- 

Wisconsin,  —  Forcy   v,   Leonard,   63  table  relief,  and  the  cause  was  tried 

Wis.  353.  twice  on  that  theory.     It  was  held  that 

See   Gillett  v,   Clark,  6  Mont.  191.  after  judgment  it  was  too  late  to  object 

And  see  article  Amendments,  vol.  i,  p.  on  the  ground  that  the  relief  should 

468.  have  been  at  law  and  not  in  equity. 
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adding  a  prayer  for  legal  relief  in  an  equitable  action.*  Such  a 
change  in  the  relief  asked  will  not  amount  to  a  change  of  the 
cause  of  action,  or  to  the  setting  up  of  a  new  cause  of  action.* 
Likewise,  a  complaint  claiming  legal  relief  only  may  be  amended 
by  adding  a  prayer  for  equitable  relief  as  to  which  the  complain- 
ant shows  a  right,  where  both  demands  are  consistent.*  The 
amendment  may  be  made  in  an  equitable  action  by  adding  a 
prayer  for  further  equitable  relief ;  *  and,  in  accordance  with  the 
rule  that  pleadings  may  be  amended  to  conform  with  the  proof, 
the  prayer  may  be  amended  so  as  to  render  it  appropriate  to  the 
facts  proven.* 
3.  Time  of  Amendment — Application  to  amend  should  be  timely,* 

The  appellate  court  said,  however,  that  question,  to  allow  an  amendment  of 

had  the  defendant  made  the  question  the  complaint  by  altering  the  prayer 

in  the  court  below,  bv  demurrer  or  an-  for  relief  contained  therein  so  as  to 

swer,  before  the  hearing,  or  even  at  the  claim  the  property  itself  and  damages 

trial,  an  amendment  of  the  prayer  for  for    its    detention,    and    further    that 

relief  might  have  been  permitted,  in  although  the  amendment  would  change 

furtherance  of  justice.  the  form  of  action  <—  or  rather  the  class 

1.  Damages  on  Iignnetion.  —  In  Mears  to    which    it    belonged— it    did    not 

V,  Dole,  135  Mass.   508,  which  was  an  change  the  cause  of  action,  in  the  sense 

equitable  action  to  restrain  the  defend-  of  the  statute. 

ant  from  excavating  on  his  land  so  as  8.  Getty  v,  Hudson  River  R.  Co.,  6 

to  let  in  the  sea  and  injure  adjoining  How.  Pr.  (N.  Y.  Supreme  Ct.)  269. 

land  of  the  plainti£f,  it  was  held  proper  4.  Campbell  v,  Campbell,  33  Abb.  N. 

to  permit    an  amendment  by  adding  Cas.  (N.  Y.  Supreme  Ct.)  187. 

a  prayer  for  the  assessment  of  inci-  6.  Ashley  v.   Little   Rock,   56    Ark. 

dental  damages  and  recommitting  the  391;  0*Connell  v.  Cotter,  44  Iowa  50; 

cause  to  the  master  to  assess  such  dam-  Grand    Island    Sav.,   etc.,    Assoc,    v. 

ages.  Moore,  40  Neb.  686.    See  Blood  v,  Fair- 

8.  Walsh  V.   McK'^en,   75   Cal.  519;  banks,  48  Cal.  171;  and  see  in  general 

Porterfield  v.  Taylor,  60  Tex.  264.  article  Amendments,  vol.  i,  p.  578  ftst^. 

In  New  York  it  has  been  held  that  Amisdmant  Presented.  —  In  Gifford  r. 
where  by  statute  (Code  of  Procedure)  Mullins,  (Ky.  1888)  6  S.  W.  Rep.  437, 
actions  are  classified  with  reference  to  it  was  held  that  there  was  a  right  to 
Chose  which  may  and  those  which  may  amend  the  prayer  for  relief  to  conform 
not  be  joined  in  one  suit,  and  actions  with  the  facts  established  on  the  trial, 
for  injuries  by  force  to  property  are  put  and  where  it  is  expressly  stated  in  the 
in  one  class  and  actions  to  recover  the  judgment  that  '*  the  plaintiffs  have 
possession  of  personalty  are  put  in  an-  waived  the  deficiency  in  the  prayer  in 
other,  the  judgment  asked  for  will  de-  the  answer  and  cross-petition,'*  such 
termine  to  which  class  the  action  statement  will  be  binding  on  the  plain- 
belongs,  and  any  amendment  which  tiff,  and  he  will  not  be  permitted  to  ob- 
will  have  the  effect  to  transfer  the  ac-  ject  that  the  judgment  granted  is  not 
tion  from  one  class  to  the  other  is  in  accord  with  the  relief  prayed  for, 
within  a  statutory  provision  prohibit-  since  this  statement  may  have  pre- 
ing  an  amendment  which  will  substan-  vented  the  defendant  from  amending 
tially    change    the    cause    of    action,  his  prayer. 

Spalding  v,  Spalding,  3  How.  Pr.  (N.  6.  Nevada  County,  etc..  Canal  Co.  v. 

Y.  Supreme  Ct.)  297.  Kidd,  37  Cal.  282.    See  generally  article 

In  Dowsf.  Green,  3  How.  Pr.  (N.  Y.  Amendments,  vol.  i,  p.  590  et  seq. 

Supreme  Ct.)  377,  wherein  the  prayer  On  Demurrer.  —  **  Parties   who  wish 

was  defective  because  asking  improper  to  change  or  enlarge  their  demand  for 

relief,  f.  ^.,  for  the  value  of  the  prop-  relief  should  do  so  by  amendment  or 

erty,  the  decision  on  this  point  is  dis-  otherwise  while  the  cause  is  before  the 

tinctly  to  the  contrary.     It  was  there  trial  court;  at  least  in  those  instances 

held  that  in  furtherance  of  justice  the  where  the  case  goes  off  upon  demurrer." 

court  had  power,  under  the  statute  in  Rush  v.  Brown,  loi  Mo.  586. 
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and  should  be  made  in  proper  form ;  *  and  while  there  are  decis- 
ions, or  at  least  intimations,  to  the  effect  that  suitable  amend- 
ments may  be  made  to  the  prayer  after  verdict  or  judgment,*^ 
and  that  after  judgment  the  prayer  will  be  treated  as  amended,*^ 
it  is  manifest  that  no  amendment  which  will  operate  prejudicially 
should  be  allowed.* 

VUL  Objeotioitb  —  1.  By  Hotion.  —  Whenever  it  becomes 
necessary  to  interpose  objections  to  a  prayer  for  relief,  because  of 
indefiniteness,  uncertainty,  or  the  like,  the  proper  mode  is  by 
motion  directed  to  the  infirmity  complained  of.* 

Where  the  Prftyer  Ii  Xerelj  Infoniial  it  issues  as  to  which  the  further  relief  is- 

may  be  amended  at  any  time.     Foote  asked  should  have  been  fully  litigated 

V.  Sprague,  13  Kan.  155.     To  the  same  and  determined, 

effect  is  Carson  7/.  Butt,  4  Okla.  133.  Presumption  When  Amendment  Befosed.. 

1.  Xotion  Treated  at    Amendment.  —  —  If  the  trial  court  refuses  to  allow  the 

Where  a  complaint  prays  foreclosure  prayer  to  be  amended  after  verdict,  the 

of  a  mortgage  and  for  general  relief,  presumption  is  that  it  acted  correctly, 

and  after  confirmation  of  the  sale  the  Nevada  County,   etc.,   Canal    Co.   v^ 

plaintiff  files  a  motion  praying  for  a  Kidd,  37  Cal.  282. 

deficiency    judgment,    serving  notice  6.  Ashley  v.   Little   Rock,    56  Ark. 

thereof  upon  the  defendant,  such  mo-  391;    Thomas  v.  Farley  Mfg.  Co.,  7& 

tion  will  be  treated  as  an  amendment  Iowa  735.   See  also  article  Definiteness- 

of  the  prayer  of  the  petition.    Grand  and  Certainty  in  Pleadings,  vol.  6. 

Island  Sav.,  etc.,  Assoc,  v,  Moore,  40  p.  246. 

Neb.  686.  Xotion  to  Xake  Xore  Speeiile  is  proper. 

8.  See  Gifford  v.  Mullins,  (Ky.  1888)  Baker  v.  Armstrong,  57  Ind.  189;  Ben* 

6  S.  W.  Rep.  437;  Grand  Island  Sav.,  nett  v.  Preston,  17  Ind.  291;  Lucas  v. 

etc.,   Assoc.   V,   Moore,   40  Neb.   686.  Hendrix,  92  Ind.  54. 

And  see  article  Amendments,  vol.  i,  Xotion  Kay  Be  Xade  to  Strike  Ont  ir. 

pp.  604,  605.  relevant   or    improper    parts    of    the 

Prayer  for  Forecloenre  After  Judgment,  prayer.     Lord  v,  Vreeland,  13  Abb.  Pr. 

—  In  O'Connell  r.  Cotter,  44  Iowa  50,  (N.   Y.   Supreme  Ct.)  206;    Lucas   v. 

the   petition   described   the    note  and  Hendrix,  92  Ind.  54. 

mortgage  given  to  secure  it,  and  asked  Striking  Ont.  —  A  part  of  the  prayer 

judgment  for  the  amount  due  on  the  of  the  complaint  may  be  stricken  out 

note,  and  it  was  held  that  an  applica-  when   sufficient  remains  to  afford  all 

tion  to  amend  the   prayer  by  adding  the  relief  to  which  the  plaintiff  is  en- 

*'  and  for  a  decree  of  foreclosure  of  titled  under  the  facts  alleged.     Tippe-- 

said  mortgage  "  might  be  allowed  after  canoe  County  v.  Reynolds,  44  Ind.  509. 

judgment  by  default.  Hypothetioal Demand.  —  A  demand  for 

8.  Foote   V,   Sprague,    13  Kan.   155;  judgment  u]>on  hypothetical  or  alter- 

Culver  V,  Rodgers,  33  Ohio  St.  546;  native  conclusions  of  law  at  which  it  is 

Carson  v.  Butt,  4  Okla.  133;  Forcy  v,  supposed  the  court  may  arrive  on  the 

Leonard,  63  Wis.  353.  trial  may  be  stricken  out  on  motion. 

Trial  on  the  Knits. —  In  Culver  v.  Durant  v.  Gardner,  19  How.  Pr.  (N.  Y. 

Rodgers,  33  Ohio  St.  546,  it  was  held  Supreme  Ct.)  94. 

to  be  especially  true  that  after  the  ver-  Olijection   at    Hearing   for   Want    of 

diet  the   prayer  would  be  treated  as  Prayer.  —  In   Iowa  County  v.  Mineral 

amended  when  the  parties  had  *'  tried  Point  R.  Co..  24  Wis.  122,  it  was  inti- 

the  case  on  its  merits,  outside  of  the  mated  that  it  might  be  proper  to  make 

technical  issues  in  the  pleadings.*'  objection  for  want  of  a  prayer  for  re- 

4.  Nevada  County,  etc..  Canal  Co.  v.  lief  at  the  hearini^. 

Kidd.  37  Cal.  282,  wherein  it  was  held  Beli^  Granted  on  Xotion  for  Certainty, 

that  a  prayer  should  not  be  amended  —  Where  a  complaint  is  uncenain  as 

after  verdict  so  as  to  ask  for  further  to  whether  legal  or  equitable  telief  is 

relief  unless  such  relief  is  authorized  prayed  for,  it  may  be  remedied  in  I  wo 

by    the    allegations    and    the    issues  ways,  f.  ^.,  by  conforming  the  demand 

joined.     It  is  also  necessary  that  the  for  judgment  to  the  requirements  ol 
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2.  By  Demurrer.  —  Under  code  procedure  generally,  the  func- 
tion of  a  demurrer  in  respect  to  pleadings  is  to  determine  the 
sufficiency  of  the  facts  alleged  therein  to  constitute  a  cause  of 
action  or  a  defense,  and  not  to  determine  whether  or  not  facts 
are  stated  which  are  sufficient  to  entitle  the  pleader  to  the  relief 
demanded.  In  other  words,  to  sustain  the  demurrer  it  must 
appear  that,  upon  the  facts  pleaded,  no  relief  can  be  had.  From 
this  it  follows  that  irregularities  or  defects  in  the  prayer  for  relief 
cannot  be  reached  by  demurrer  in  the  absence  of  express  provis- 
ions to  the  contrary.* 

A  Demurrer  to  a  Complaint  or  corresponding  pleading  will  not  reach 
defects,  if  any  there  be,  in  the  prayer  for  relief.*  So  a  demurrer 
will  not  lie  when  the  plaintiff  fails  to  pray  for  all  the  relief  ta 
which  he  is  entitled,*  or  when  inconsistent  relief,  or  relief  to  which 
the  party  has  no  right,  under  the  pleadings  or  otherwise,  is  asked,* 

the  statute,  or  by  omitting  from   the  8.  Lucas    v.    Hendrix«  93   Ind.   58;. 

complaint  those  facts  which  look  only  Stribling    v,   Brougher,   79   Ind.    328; 

to  equitable  relief.     Certainty  in   the  Buess  v.  Koch,  10   Hun  (N.  Y.)  301. 

demand   for  judgment  will  cure  the  See  also  article  Demurrers  at  Common^ 

difficulty,  and  make  apparent  the  pre-  Law  and  under  the  Codes,  vol.  6,  p. 

cise  nature  of  the  cause  of  action  which  350. 

it  was  intended  to  set  out  in  the  com-  4.  Colorado, —  Rosst^.  Purse,  17  Colo., 

plaint.    Johns  v.   Northwestern   Mut.  24;  Tarabino  v,  Nicoli,  5  Colo.  App.. 

Relief  Assoc,  87  Wis.  iii.  545. 

1.  California,  —  Althof  v,  Conheim,  Indiana,  —  McLead     v,     Applegate,^ 

38  Cal.  230.  127  Ind.  349;  Anderson  v,  Ackerman, 

Indiana,  —  Stribling  v,  Brougher,  79  88  Ind.  481;    Mark  t.  Murphy,  76  Ind.. 

Ind.  328;  Baker  z'.  Armstrong,  57  Ind.  534;    Horton   v,   Thom,   32   Ind.    151; 

189;    Bennett  t/.  Preston,  17  Ind.  291;  Goodall  tr.  Mopley,45  Ind.  355;  Lovely- 

Goodall  V,  Mopley,  45  Ind.  355;  Lucas  v,  Speisshoffer,  85  Ind.  454. 

V,  Hendrix,  92  Ind.  54.  Minnesota,  —  First     Div. '  St.     Paul,. 

Kansas,  —  Hiatt  v,  Parker,  29  Kan.  etc.,    R.   Co.   v.    Rice,  25   Minn.   278;. 

765.  Lock  wood  V,  Bigelow,   11  Minn.  113; 

Montana,  —  Reece  v,  Roush,  2  Mont.  Walton  v.  Perkins,  28  Minn.  415;  Metz* 

586.  ner  v,  Baldwin,  11  Minn.  150;  Connor 

New    York,  —  Mackey    v,    Auer,    8  v.  Board  of  Education,  10  Minn.  439. 

Hun  (N.  Y.)  180;    Johnson  v.  Kelly,  2  Missouri.  —  Northcraft  v,  Martin.  28. 

Hun    (N.   Y.)   139:    Hall   v.    Hall,   38  Mo.  469;  Easley  v.  Prewitt,  37  Mo.  361. 

How.  Pr.  (N.  Y.  Supreme  Ct.)  97;  Peck  Nebraska,  —  Missouri    Valley    Land. 

V,  Richardson,   12  Misc.   Rep.  (K.  Y.  Co.  v,  Bushnell,  11  Neb.  194. 

Supreme  Ct.)  310;  Walker  v,  Spencer,  New  York,  —  Standart  v,  Burtis,  46« 

45  N.  Y.  Super.  Ct.  72:    Lord  v,  Vree-  Hun  (N.  Y.)  82-    Woodgate  v.  Fleet,  9 

land,  13  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  Abb.    Pr.   (N.   Y.   Supreme  Ct.)    222;. 

ao6.  Magauran  v,  Tiflfany,  62  How.  Pr.  (N. 

South  Dakota,  —  McGillivray  v,  Mc-  Y.  Supreme  Ct.)  251;  Hemmingway  z^. 

Gillivray,  9  S,  Dak.  187;    Hudson  v,  Poucher,   98   N.   Y.  281;   Wetmore  v. 

Archer,  4  S.  Dak.  128.  Porter,  92  N.  Y.  77;   Swart  v.  Bough- 

Praytr   ai   Part   of  Complaint.  —  See  ton,  35  Hun  (N.  Y.)28i;   Andrews  v, 

supra.  III.  I.  Not  Part  of  Complaint,  Shaffer,  12  How.   Pr.  (N.  Y.  Supreme 

8.  Stribling  v,  Brougher.  79  Ind.  328;  Ct.)  441;    Moses  v.  Walker,  2  Hilt.  (N. 

Mark  v.  Murphy,  76  Ind.  534.  Y.)  536. 

Fidluro  to  State  Amount  of  Demand.  —  Wisconsin,  —  Bailev    v,    iEtna    Ins.. 

In  Hiatt  v,   Parker,  29  Kan.  765,  the  Co.,  77  Wis.  336;    Moritz  v,  Splitt,  55. 

failure    of    the    prayer    to    state    the  Wis.  441;  Scheibe  f.  Kennedy,  64  Wis. 

amount  for  which  a  money  judgment  564,  distinguishing  Basse  v,  Gallegger, 

was  desired  was  held  not  to  make  the  7  Wis.  442. 

complaint  demurrable.  Qoetmont.  ^  In   an  Aetion   of  ^joot- 
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at  least  when  there  is  abo  a  general  prayer  for  relief.^ 

IX.  KiASUBS  OF  Bslut  —  1.  In  General  —  a.  Less  than 
Asked.  —  The  general  doctrine  as  to  the  measure  of  relief  to 
which  the  plaintiff  is  entitled  is  that  he  may  have  all  the  relief  to 
which  he  shows  a  right  in  his  pleading  and  proof,  and  which  in 
whole  or  in  part  is  appropriate  to  his  prayer  therefor.     It  is 

ment,  a  prayer  for  the  cancellation  of  is  not  demurrable,  although  it  appears 

any   title  which   the    defendant    may  that  the  injunction  cannot  be  granted, 

have  in  the  premises  does  not  make  the  if  a  right   to  damages  is  made  ouL 

complaint  demurrable.     Hiles  v.  John-  Porous  Plaster  Co.  v,  Seabury,  43  Hun 

son.  67  Wis.  517.  (N.  Y.)  611. 

Aetion  to  Baooyer  Poissiiion  —  Partition  Vramdulont  Xortgago  —  Bmt&nX  Aadgs- 
and  Aocountlng.  —  In  an  action  to  re-  mmt,  —  A  creditor's  bill  seeking  to  de- 
cover  the  possession  of  real  property,  clare  a  conveyance  fraudulent  and  void 
the  complaint  is  not  demurrable  be-  which  prays  that  if  it  should  not  be 
cause  it  also  prays  for  a  partition  and  found  fraudulent  it  may  be  held  to  oper- 
an  accounting.  Westlake  v.  Farrow,  ate  as  a  general  assignment,  without 
34  S.  Car.  270.  stating  any  facts  which  would  authorize 

Improper  Praytr  for  Personal  Judgment,  such  relief,  is  not  demurrable.     Leh- 

—  Where  suit  is  brought  against  heirs  man  v,  Meyer,  67  Ala.  397. 

to  subject  property  in  their  hands  to  DiToroe  and  Annulment  ti  Karringe.  — 

the  payment  of  their  ancestor's  debts.  Where  the  plaintiff  asked  that  his  mar- 

a  petition,  if  otherwise  sufficient,  is  not  riage  be  declared  null  and   void  and 

subject  to  a  general  demurrer  because  that  he  be  entirely  released  therefrom 

it    prays    for    a    personal    judgment  and  a  divorce  be  decreed  in  his  faTor 

against  the  heirs,  the  only  judgment  from    the    defendant,   and    for    other 

which  could  be  obtained  being  one  to  proper  relief,   the  complaint  was  not 

the  amount  of  property  received  from  demurrable  although  the  facts  stated 

the  estate.     Frost  i;  Smith,  (Tex.  Civ.  showed  that  the  plaintiff  was  not  en- 

App.  1893)  24  S.  W.  Rep.  40.  titled  to  a  divorce.     Tefft  v.  Teflft,  35 

Any  Belief  Authorised. —  Where  the  Ind.  44*  the  court  saying:    "Though 

plaintiffs   prayed  for  relief  which  the  in  this  case  the  pleading  setting  fonh 

court    could   not  grant,   it   was   said:  the  cause  of  action  is  denominated  a 

"  The   court    is    not    confined  to    the  petition,  and  was  probably  filed  with 

prayer  in  granting  relief,  but  may  look  reference  to  the  divorce  law,  yet  if  it 

to  the  whole  petition;  and  if  the  facts  states  the  facts  necessary,  it  may,  per- 

alleged  authorize  the  granting  of  any  haps,  be  held  good  as  a  complaint  to 

relief,     a    demurrer    will     not    lie."  annul  the  marriage,  on  account  of  the 

Crosby  v.  Farmers'  Bank,  107  Mo.  436.  alleged  fraud." 

Equitable  Prayer  in  Legal  Action.  —  A  1.  Rollins    v,   Forbes,    10  Cal.    299: 

prayer  for  equitable  relief  in  a  petition  Spivey  v.  Frazee,  7  Ind.  661;  Thomas 

which  states  grounds  for  legal  relief  v,    Farley    Mfg.    Co.,    76    Iowa    735; 

only  does  not  make   the   petition  de-  Dodge  v.  Evans,  43  Miss.  570. 

murrable.       Lederer    v.    Union    Sav.  Prayer  for   Gmieral  BeUcdT   Onlj. — A 

Bank,  52  Neb.  133.  demurrer  based   on   the  ground    that 

Prayer  for  Damages  —  Surplusage.  —  In  **  the  facts  stated  in  the  petition  do  not 

Bailey  v.  Dale,  71  Cal.  37,  a  prayer  for  entitle  plaintiff  to  the  relief  demanded  " 

exemplary   damages   was   inserted   in  is  properly  overruled  where  the  prayer 

an  action  to  abate  a  nuisance,  and  no  is  for  special  and  general  relief  and 

facts  were  stated  showing  any  right  to  the  petition  shows  that  the  plaintifi'  is 

damages.     It  was  held  that  while  the  entitled   to    some    relief.     Thomas  v. 

prayer  was  bad,  it  did  not  make  the  Farley  Mfg.  Co.,  76  Iowa  735. 

complaint  demurrable,  but  that  the  ob-  Dainagee  Tnstead  of  Speciile 


jectionable  part  of  the  prayer  might  be  anoe.  —  In  Cincinnati,  etc,   R.  Co.  r. 

treated  as  surplusage.  Washburn,  25  Ind.  259,    where   there 

Prayer   for    I^junotlon  —  BeooTory    of  was  a  prayer  for  specific  performance 

Damages.  —  In  an  action  in  which  the  and  for  general  relief,  it  was  held  that 

prayer  is    for  an    injunction   against  a  demurrer  on   the  ground   that   the 

the  violation  of  a  trademark  and  for  the  facts    alleged    did     not   **  entitle    the 

recovery  of  damages,  such  complaint  plaintiff    to    the    relief    demanded  *' 
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immaterial  that  greater  relief  is  prayed  than  that  to  which  the 
petition  or  complaint  shows  a  right,  but  the  relief  granted  will  be 
in  accordance  with  the  doctrine  stated.* 

t.  Greater  than  Asked.  —  The  failure  to  ask  relief  to  which 
it  is  apparent  the  party  is  entitled  will  not,  as  a  general  rule,  have 
the  effect  to  deprive  him  of  the  relief  to  which  he  is  entitled  in 
fact ;  and  especially  is  this  so  where  the  defendant  has  appeared 
and  answered.*     However,  additional  relief  will  not  ordinarily  be 

would  not  lie,  although  the  complaint  stockholder  of  an  insolvent  mutual  in* 

made  a  case  for  damages,  but  not  for  surance  company,  in  an  action  under 

specific  performance.  Rev.  Sut.  Wis.,  ^g  3218,  3219,  asked 

1.  Georgia,  —  Kupferman    v»    Mc-  that  the  corporation  be  restrained  from 

Gehee,  63  Ga.  250.  the  exercise  of  its  corporate  rights,  that 

Indiana,  —  Mark  v.  Murphy,  76  Ind.  a  receiver  be  appointed,  that  the  bus!- 

534;    McLead  v,  Applegate,  127   Ind.  ness  of  the  corporation  be  closed  up, 

349.  and  that  the  corporation  be  dissolved,  it 

Kansas,  —  Hiatt  v,  Parker,  29  Kan.  was   held  that  the  fact  that  the  last 

765.  prayer  could  not  be  granted  because  of 

Minnesota,  —  Seibert  v,  Minneapolis,  want  of  jurisdiction  would  not  prevent 

etc.,  R.  Co.,  58  Minn.  39.  the   plaintiff  from  securing  the  other 

Missouri,  ^  Easley    v,    Prewitt,    37  relief  prayed  for.     In  re  Oshkosh  Mut. 

Mo.  361.  F.  Ins.  Co.,  77  Wis.  366. 

Montana,  —  Morse  v.  Swan,  2  Mont.        8.  Arkansas,  —  Sannoner    v,    Jacob- 

306;  Clark  V.  Baker,  6  Mont.  153;  Leo-  son,  47  Ark.  31. 
pold  V,  Silverman,  7  Mont.  266.  Colorado,  —  Ross  v.  Purse,  17  Colo. 

New  York,  —  Wood  v.  Brown,  34  N.  24. 
Y.  337;    Barlow  v,  Scott,  24  N.  Y.  40;        Montana,  —  Gillett  v,  Clark,  6  Mont. 

Muldowney  v,  Morris,  etc.,  R.  Co.,  42  191. 

Hun  (N.  Y.)  444;  Murtha  v,  Curley,  12        New  York,  —  Murtha  v,  Curlcy,  is 

Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  12,  3  Civ.  Abb.   N.   Cas.   (N.   Y.   Ct.   App.)    12; 

Pro.  Rep.  (N.  Y.)  i;  Dunn  v.  Wehle,  14  Chester  v.  Jumel,  (Supreme  Ct.)  24  N. 

Misc.  Rep.  (N.  Y.  C.  PI.)  542;    Rams-  Y.  St.  Rep.  229;  Muehlberger  z/.  Schill- 

den  V.  Ramsden,9i  N.  Y.  281;  Mills  v,  ing,  (Supreme  Ct.)  3  N.  Y.  Supp.  705. 
Van  Voorhies,  20  N.  Y.  423;  New  York        North  Carolina,  —  Johnson  v,  Loftin, 

Ice  Co.  V.  North  Western   Ins.  Co..  23  in  N.  Car.  319. 

N.  Y.  357;    Dodge  v.  Johnson,  9  Civ.        Tt9,jw  for  Annulnnmt  of  Xarriago  — 

Pro.   Rep.  (N.   Y.   Supreme  Ct.)  339;  Alimony. —  In  Parker  r.  Parker.  4  Ohio 

Frear  v,  Pugsley,  9  Misc.  Rep.  (N.  Y.  Cir.  Dec.  539,  which  was  an  action  for 

Supreme  Ct.)  316;  Johnson  v.  Hathom,  divorce   under  the   Okio  statutes,  the 

2  Abb.  App.  Dec.  (N.  Y.)  465,  2  Keyes  plaintiff  asked  that"  the  marriage  con- 

(N.  Y.)476;  Bell  v.  Gittere,  (Super.  Ct.)  tract  heretofore  existing  between  said 

30  N.  Y.  St.  Rep.  219.  parties   [the   petitioner  and   her    hus- 

Texas,  —  Mcllhenny  Co.  v,  Todd,  71  band]  be  set  aside,  annulled,  and  held 

Tex.  400.  for  nought,  and  that  she  be  restored  to 

Wisconsin,  —  Moritz     v,     Splitt,     55  all  her  rights  as  a/<f»»/ Wif,"  but  did 

Wis.  441;  Stroebe  v,  Fehl,  22  Wis.  337.  not  ask  for  alimony  or  any  other  relief, 

Bademption  and  Aooonntlng  undor  Ab-  and  the  court  gave  to  the  petitioner  the 
soluto  CoAToyaaoo.  —  Where  a  plaintiff  care  and  custody  of  a  minor  child  until 
asks  to  have  an  absolute  conveyance  the  further  order  of  the  court,  and  de- 
declared  a  mortgage  and  that  he  be  creed  that  the  defendant  pay  the  plain- 
permitted  to  redeem  and  have  an  ac-  tiff  a  certain  sum  for  the  support  of  the 
counting  under  such  mortgage,  and  said  minor  child  until  its  arnval  at  the 
the  evidence  shows  that  he  has  only  a  age  of  eighteen  years.  The  Revised 
half  interest  in  the  property,  relief  con-  Statutes  of  Ohio,  relative  to  actions  for 
sistent  with  the  facts  proved  may  be  divorce,  provide  in  section  5696  that 
granted  to  him  under  his  prayer.  '*  the  court  shall  make  such  order  for 
Parmer  v,  Parmer.  88  Ala.  545.  the  disposition,  care,  and  maintenance 

Privato  Person  Praying  Disiolution  of  of  the  children,  if  there  are  any.  as  is 

Corporation.  *- Where    a    creditor    and  just  and  reasonable,*' and  in  section 
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given  on  appeal  although  the  facts  established  below  warranted 
greater  relief  than  that  which  was  granted.^ 

c.  Different  from  That  Asked.  —  That  the  plaintiff  also 
asks  relief  to  which  he  is  not  entitled  will  not  render  his  pleading 
defective,*  nor  preclude  him  from  obtaining  such  relief  as  his 
allegations  show  him  entitled  to;*  consequently  there  is  no 
objection  to  granting  particular  relief  different  from  that  asked,  if 
such  relief  is  justified  by  the  pleadings  and  proof  and  the  defend- 

5699  that"  when  a  divorce  is  granted  Iffaot of  Taking  Xort than  PrajBd. — 

by   reason  of    the   aggression   of    the  In  Murdock  v,  De  Vries,  37  Cal.  527, 

husband,  the   wife  shall,  by  force   of  the  prayer  was  to  enforce  a  lien,  bat 

the  judgment  of  divorce,     *    *    *    be  no  personal  judgment  was  asked  for 

allowed  such  alimony  out  of  her  hus-  an^  deficiency  that  might  be  found  to 

band's  real  and  personal  property  as  exist  after  a  sale.    The  defendant  did 

the  court  deems  reasonable/*  etc.  not  answer,  and  the  court  not  only  en. 

S^joining  CoUeetion  of  ITotai  —  Sale  of  forced  the  lien  by  sale,  but  provided 

Land  nnder  Lian. —  Upon  the  bill  of  a  for  the  entry  of  a  personal  jud^^ment 

purchaser  at  a  trustee's  sale,  to  which  for  the  deficiency.     When  it  was  subse- 

the  trustee  and  beneficiaries  are  par-  quently  sought  to  enjoin  the  collection 

ties,  seeking  to  enjoin  the  collection  of  of  this  judgment  on   the   ground    of 

his  notes  for  the  purchase  price  secured  fraud,  it  was  said:  **  We  do  not  onder- 

by   lien  on  the   land,  and  setting   up  stand  that  a  party  who  asks  for   more 

certain  credits,  and  asking  leave  to  pay  relief  at  the  hands  of  the  court  than  he 

the  balance  into  court  for  distribution,  is  entitled  to  thereby  attempts  a  fraad 

the  court  is  authorized,  without  a  spe-  upon  the  opposite  party,  or  consum- 

cific  prayer  for  such  relief,  to  decree  a  mates  a  fraud  if  he  gets  it.     Of  such  a 

sale  of  the  land  to  satisfy  such  balance,  transaction  nothing  more  can  be  predi- 

if  not  paid.     Baxter  v,  knoxville  First  cated   than  that  the  plaintiff  has  ob- 

Nat.  Bank,  85  Tenn.  33.  tained  an  erroneous  judgment,  which 

BofootiTO  Pleading.  —  In  an  action  to  will  be  reversed  or  modified  ou  appeal, 

quiet   title,   where   the   defendant   an-  or  possibly  one  which  xspro  tanto  abso- 

swered.  but  did  not  ask  that  taxes  paid  lutely  void.*' 

by  him  should  be  refunded,  it  was  held  1.  Peion  of  Bnle.  —  The  trial   court 

that  such  relief  could  not  be  given  to  is  in  a  position  to  determine   whether 

the   defendant,    though   he   might   be  the  judgment  covers  the  issues  proved, 

entitled  to  it  on  a  proper  state  of  the  and  on  appeal  it  will  be  presumed  that 

f leadings.       Gwynn     v»    Turner,     18  if  it  had  not  done  so  the  court  would 

owa  I.  have   rendered  a  different  judgment. 

Prayer  by  Defendant.  —  Where  the  de-  especially  where  the  (question  is  directly 

fendant  in  an  action  pleads  new  matter  presented   for    adjudication,   and    the 

as  a  defense  and  prays  to  be  discharged  right  to   a  different  judgment   urged 

from  the  liability  on  which  the  plain-  and    adjudged    against    the    plaintiff, 

tiff  seeks  to  recover,  he  is  not  thereby  Nevada   County,   etc..   Canal    Co.    v. 

concluded  from  obtaining  such  relief  Kidd,  37  Cal.  282. 

as  he  shows  hi Jiself  entitled  to.     Davis  In   Tfxas  it  has  been   held  that  the 

V.  Davis,  9  Mont.  267.  Supreme  Court  will  not  go  beyond  the 

Partition  —  Disclaimer  by  Alleged  Co-  judgment  of  the  court  below,  where 

owner. —  Where  the  plaintiff  claimed  to  the   defendant   has    not   appealed,    to 

be  the  owner  of  a  slave  jointly  with  grant  relief  to  the  defendant  for  which 

his  mother,  one  of  the  defendants,  and  he  has  not  prayed,  although  the  facts 

prayed  for  a  partition,  or  for  a  judg-  would  have  warranted  further  relief,. 

ment  against  the  other  defendant  for  Hunt  v.  Turner,  9  Tex.  386. 

one-half  the  value  of   the   slave,  and  8.  Mark  v.  Murphy.  76  Ind.  534;  Ar- 

the  mother  disclaimed  all  interest,  the  nold  v,  Sinclair,  11  Mont.  556,  28  Am. 

prayer  was  held  insufficient  to  support  St.  Rep.  489;    Morse  v.  Swan,  2  Mont. 

a  judgment  for  the  slave  and  her  hire,  306;    Muldowney   v,   Morris,  etc.,    R. 

or,  in   the   alternative,  for  her  entire  Co.,  42  Hun  (N.  Y.)444. 

value.     Oustott   v.    Oustott,    27  Tex.  8.  Colby  r.  Colby,  81   Hun  (N.  Y.) 

643.  221. 
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ant  has  appeared  and  answered.^ 

2.  Tinder  Prayers  for  Legal  and  Eqnitable  Belief  —  a.  In  Gen- 
eral. —  The  effect  of  legislation  which  confers  on  a  single  court 
jurisdiction  both  at  law  and  in  equity,  and  the  power  to  admin- 
ister justice  under  a  common  form  of  procedure,  necessarily 
blends  to  some  extent  the  jurisdiction  in  both  classes  of  cases; 
and  especially  must  this  be  the  result  when  the  forms  of  pleading 
and  procedure  are  substantially  alike.  In  the  early  cases  arising 
under  the  codes  there  appears  to  have  been  some  confusion  rela- 

1.  Colorado.  —  Ross     v.     Purse,     17  ing  or  maintaining  the  water  of  said 

Colo.  24.  stream,    by   means  of  flashboards   or 

Missouri,  —  Miltenberger    v.   Morri-  otherwise,  above  the  height  mentioned 

son,  39  Mo.  71.  in  the  deed  aforesaid,  and  the  height 

Montana,  —  Leopold  v,  Silverman,  7  of  the  permanent  xiam,*'  it   was  held 

Mont.  266;    Morse    v.  Swan,  2  Mont,  that  relief  might  be  granted  by  order- 

306.  ing  the  removal  of  flashboards  which 

New  York,  —  Webb  v.  Staves,  i   N.  were   on   the   permanent  dam   at   the 

Y.  App.  Div.  145.  time  of  the  filing  of  the  bill,  and  en- 

North  Carolina,  —  Parker  r.  Norfolk,  joining  the   defendants  against  their 

etc.,  R.  Co.,  119  N.  Car.  677;    Holden  future   use.     Knapp  v,   Douglas  Axe 

V.  Warren,  118  N.  Car.  326;    Harris  v,  Co.,  13  Allen  (Mass.)  i. 
Sneeden,  104  N.  Car.  369.  Establishing  Mortgage  Alleged  to  Have 

Ohio,  —  Bioch  f.  Koch,  7  Ohio  Dec.  Been    Paid.  —  Where    the    mortgagees 

(Reprint)  54.  ask  the  reformation  of  their  mortgage 

Texas.  —  Hipp  v,   Huchett,  4  Tex.  and   an   injunction   against  judgment 

20.  creditors  of  the  mortgagor,  and  their 

Compare  infra,  IX.  3.  Under  Special  mortgage  is  held  fraudulent  and  void 

Prayer,  against  such    creditors,    they    cannot 

To  Efljoin  Trespais  —  Quieting  Title. —  have  established  as  a  valid  security  a 

A  suit  for  injunction   against  appre-  previous     incumbrance     which    they 

hended  injuries  to  real  estate  mav  be  allege  was  paid  and  discharged,  and 

treated  as  a  suit  to  quiet  title,  where  constituted  a  part  of  the  consideration 

the  defendant  has  answered  and  the  of  the  mortgage  in   question.     Wiley 

averments  of  the  petition  are  proper  v.  Knight,  27  Ala.  336. 
and  sufficient  to  entitle  the  defendant        IMeregaid  of  BencAoiarieB  Kot    Kade 

to  such  relief,  although  it  is  not  spe-  Parties.  —  Where  an  intervener  attacks 

dally  prayed.     Stockton  v.  Lock  wood,  the  claim  of  the  original  plaintiff  for 

82  Ind.  158.  fraud,  and  prays  that  the  proceeds  of 

To  Stay  Waste  —  Determination  of  Title,  the  attached  property  may  be  applied 

—  The  title  to  the  land  in  question  may  to  the  satisfaction  of  his  own  claim, 

be  determined    in  an   action  to  stay  and   to   that  of  subsequent  attaching 

waste,    where    the    defendant    claims  creditors  according  to  the  priority  of 

ownership  and  prays  that  his  title  be  their  liens,  and  on  the  trial  the  claim 

quieted   and   that   the   plaintiff  be  es-  of  the  plaintiff  is  adjudged  fraudulent, 

topped    from    asserting    any    further  it  is  error  to  decree  payment  to   the 

claim  to  the  land.     Bryant  7j.  Wood,  plaintiff  of  such  funds  as  may  remain 

90  Ky.  530.  after  discharging  the  debt  due  the  in- 

Kandatory  Injunction  nnder  Prayer  for  tervener,  in  disregard  of  other  attach- 

Proldbitory  Ii^janotion. —  Where   a   bill  ing  creditors;    and  this  though  such 

in  equity  against  mill  owners  who  had  other  attaching  creditors  have  not  been 

a  right  by  grant  to  raise  the  waters  by  made  parties,  the  suit,  however,  being 

means  of  their  dam  to  a  certain  height  for  their  benefit.     Cook  v.  Pollard,  70 

alleged  that  the  defendants  threatened  Tex.  723. 

**  to  raise  the  water  by  means  of  flash-        Decree  Asked  by  Neither  Party.  —  In 

boards  placed  on  said  dam  from  twelve  Weeks  v.  Thrasher,  52  Miss.  144,  in  an 

to  fourteen  inches  above  the  height  of  action  by  the  purchasers  from  the  heirs 

the  dam,  and  above  the  height  specified  at    law   to    restrain  an   administrator 

in    the    conveyance    aforesaid,"    and  with  the  will  annexed  from  selling  cer- 

prayed  for  an  injunction  against'*  rais*  tain   land   under  a  will,  where   upon 
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tive  to  the  right  to  legal  relief  under  a  prayer  for  equitable  relief, 
and  vice  versa,  but  the  result  of  the  adjudications  is  that  when 
the  plaintiff  has  set  out  facts  which,  when  proven,  will  entitle  him 
either  to  legal  redress  or  to  equitable  relief,  the  fact  that  he  has 

asked  for  one  when  properly  he  should  ask  for  the  other  will  not 
deprive  him  of  the  relief  to  which  the  case  made  entitles  him. ' 

answer  and  hearing  a  perpetual  in  June-  ing     the     appropriate    relief     if     the 

tion  was  decreed  against  a  sale  under  complaint  presents   facts  authorizing 

the  will,  a  decree  ordering  the  admin-  equitable  relief.     Schnaier  v.  Schmidt, 

istrator  to  sell  such  land  for  the  pay-  (Supreme   Ct.)   13   N.   Y.    Supp.    725, 

ment  of  the  decedent's  debts  was  held  affirmed  without  opinion  128  N.  Y.  6S3. 

improper,   where  neither  party  asked  Cr«ditor*i  BUli.  —  A  judgment   cred- 

for  such  a  decree.  itor  whose  complaint  shows  that  he  is 

1.  Grain    v,    Aldrich,   38    Cal.    514:  entitled  to  resorc  to  property  mortgaged 

Wright    V,    Wright,    54    N.    Y.    437;  by  his  debtor  in    satisfaction    of   his 

Wheelock  r.  Lee,  74  N.  Y.  495;  Murtha  judgment  is  entitled  to  equitable  relief 

V.  Curley,  90  N.  Y.  372;    Denman  v,  against  the  mortgagee  who  has  taken 

Prince,  40  Barb.  (N.  Y.)  213;  Beck  v,  the    property    under    foreclosure,    al- 

Allison,  56  N.  Y.  372;  Andrew  v.  New  though  he  asks  only  for  a  moneyjudg- 

Jersey  Steamboat  Co.,  11   Hun  (N.  Y.)  ment.     Webb  v.  Staves,  i  N.  Y.  App. 

490;    Leonard  v.  Rogan,  20  Wis.  543.  Div.  145. 

And  see  Swart  v,  Boughton,  35   Hun  Trial  by  Baferee.  —  Where  the   facts 

(N.  Y.)  281.  alleged  and  proved  entitle  the  plaintiff 

As  to  Joinder  of  Prajon  for  Legal  and  to  equiuble  relief,  and  no  questioa  has 

Equitable  Belief,  see  supra^  VI.  2.  For  arisen  touching  the  mode  of   trial,  a 

Legal  and  EquitabU  Relief,  referee  to  whom  the  trial  of  an  action. 

Allowing  Amendment.  —  In  Getty  v,  whether  legal  or  equitable,  may  be 
Hudson  River  R.  Co.,  6  How.  Pr.  (N.  lawfully  referred  is  bound,  in  obedi- 
Y.  Supreme  Ct.)  269,  it  was  said:  "  If  ence  to  the  statute,  to  grant  the  plain- 
he  [the  plaintiff]  commences  his  action  tiff  any  relief,  whether  legal  or 
askmg  for  equitable  relief,  as  for  in-  equitable,  to  which,  upon  the  allega- 
stance  a  specific  performance,  and  it  tions  and  proofs,  he  is  entitled.  Amu- 
turns  out  that  he  is  not  entitled  to  it,  tage  v,  Pulver,  37  N.  Y.  494. 
but  only  to  legal  relief,  by  way  of  Title  to  Land  —  ConTortion  of  Certii- 
damages,  he  might,  perhaps,  if  such  oate.  —  In  Edgar  r.  Galveston  City 
strictness  is  to  govern,  be  put  to  a  new  Co.,  21  Tex.  334,  the  plaintiff  alleged 
action  to  obtain  redress.  This  certainly  that  the  defendant  fraudulently  ob- 
ought  not  to  be;  and  such  a  strictness  tained  possession  of  a  certificate  for 
is  hostile  to  the  whole  spirit  of  the  land,  which-  certificate  belonged  to  the 
change  that  has  been  made.  In  trying  plaintiff,  and  had  the  land  surveyed 
such  a  cause  at  the  circuit,  I  should  and  patented.  The  plaintiff's  sole  ob- 
most  certainly  allow  whatever  amend-  ject  was  to  perfect  his  supposed  claim 
ment  in  the  pleadings  was  necessary  to  to  the  land  m  question  into  title.  The 
give  the  party  redress.  If  the  plaintiff  possession  of  the  certificate  was 
had  asked  for  equitable  relief,  and  it  deemed  necessary  to  secure  this  ob- 
turned  out  that  he  was  entitled  to  legal  ject,  and  the  only  allegations  in  respect 
relief  only,  I  should  permit  him  to  to  such  certificate  were  such  as  to  show 
take  it  in  that  form.  And  if  he  had  why  it  was  out  of  the  plaintiff's  posses- 
asked  for  legal  relief  only,  when  he  sion.  The  plaintiff  did  not  ask  dam- 
was  entitled  to  both  legal  and  equitable  ages  for  its  conversion,  or  that  the  land 
relief,  I  should  allow  the  proper  embraced  in  it  should  be  held  in  trust 
amendment  to  administer  complete  for  him,  or  generally  for  its  restoration 
justice  in  the  case."  to  him.     It  was  held  that  the  plaintiff 

Common  Member  of  Plaintiff  and  Do-  was  not  entitled  to  relief  in  respect  to 

lendant  Firmi.  —  If  an  action  at  law  by  the  property  or  possession  of  said  cer- 

one  firm  against  another  for  goods  sold  tificate  or  the  land  appropriated  by  it. 

and   delivered  cannot  be   maintained  Where  the  Plaintiff  Allegee  Faets  Xn- 

becaase  one  of  the  defendants  is    a  titling  Him  to  Both  Legal  and  BqnitftMe 

member  of  both  firms,  the  cause  may  Belief  and   demands   both,  the   court 

be  retained  for  the  purpose  of  award-  may  award  either  that  is  appropriate 
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d.  Equitable  Relief  under  Prayer  for  Legal  Redress. 
—  Where  the  allegations  warrant  legal  relief  only,  and  the  prayer 
is  for  legal  redress,  and  the  action  is  prosecuted  on  the  theory 
that  the  remedy  is  legal,  the  court  has  no  power  to  award  equita- 
ble relief  inconsistent  with  the  case  made  by  the  complaint,  if  the 
plaintiff  fails  to  establish  a  right  to  the  legal  relief  prayed  for,* 

although    the    evidence    may  present    matters    of    equitable 
cognizance.* 

to  the  case  made  by  the  proof.    John-  forth  is  breach  of  a  covenant  for  the 

son  V,  Hathorn,  2  Abb.  App.  Dec.  (N.  renewal  of  a  lease,  and  the  only  relief 

Y.)  465,  2  Keyes  (N.  Y.)  476;    Dunn  v.  demanded  is  a  judgment  for  damages 

Wehle,   14  Misc.   Rep.  (N.  Y.  C.  PI.)  in  a  specified  sum,  a  decree  for  specific 

542.  performance  cannot  be  given,  and  it  is 

1.  Towle  V.  Jones,   i  Robt.  (N.  Y.)  not  material  whether  evidence  showing 

87:  Stevens  v.  New  York,  84  N.  Y.  296,  a  right  to  such  specific  performance  is 

affirming   46    N.    Y.    Super.    Ct.   274;  introduced.     Ryder  v.  Jenny,  2  Robt. 

Fisher  v.  Charter  Oak  L.  Ins.  Co.,  14  (N.  Y.)  56. 
Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  32.  Damages  for  Breaoh  of  Contract  —  Bpe- 

7or  Xoney  Judgmont  —  Seotoratioii  of  oiflc  Performanoe. —  In  an  action  for  the 
Property.  —  In  an  action  against  a  cor-  recovery  of  money  only,  upon  a  con- 
poration  to  recover  a  sum  claimed  to  tract  to  purchase  real  estate,  in  the  ab- 
be due  the  plaintiff  from  the  defendant  sence  of  prayer  for  specific  performance 
for  property  sold,  the  plaintiff,  on  fail-  such  relief  cannot  be  granted  on  the 
ing  to  recover  on  this  theory  of  the  plaintiff's  failure  to  make  out  a  case 
case,  cannot  have  judgment  for  a  res-  for  the  damages,  although  the  facts 
toration  of  the  property,  if  he  has  not  stated  entitle  him  to  equitable  relief, 
asked  for  such  relief.  Coleman  r.  Towle  v.  Jones,  19  Abb.  Pr.  (N.  Y. 
Second  Ave.  R.  Co.,  38  N.  Y.  201,  Super.  Ct.)  449.  In  this  case  Bosworth, 
affirming  48  Barb.  (N.  Y.)  371.  C.  T.,  said:     **  No  rase  has  been  cited, 

Prayor  for  Damages  for  Breaoh  of  Con-  and  none  has  fallen  under  my  observa- 

traot  —  Speeifle  Performanoo.  —  Where  tion,  where,  in  an  action  on   contract 

the  vendors  of  real  property  sue  for  the  brought  to  recover  money  only,  and 

breach  of  the  contract  to  take  the  title,  where  the  plaintiff  failed  to  establish  a 

not  claiming  to  recover  the  amount  of  right    to    recover    anything    on   legal 

the  purchase  money,  but  merely  dam-  grounds,    ecjuitable    relief    has    been 

ages,  by  reason  of  the  defendant's  fail-  granted  to  hini  upon  the  trial.     ♦    ♦    ♦ 

ure  to  perform,  and  upon  a  trial  before  To  enable  the  court  to  grant  equitable 

a  judge,  a  jury  having  been  waived,  relief,  and  in  order  that  the  granting 

they  fail  to  make  out  a  right  to  recover  of  it  may  be  consistent  with  the  case 

such  damages,  a  judgment  for  specific  made  by    the    complaint,   the    action 

performance  in  favor  of  the  plaintiff  must  be  brought  to  obtain  such  relief, 

cannot  be  given.     Towle  v.  Jones,  i  wholly  or  in  part." 
Robt.  (N.  Y.)  87.  iynd«r  Pica  of  Hot  OuUty.  —  Where  the 

In  an  Aotion  on  Promissory  ITotei.  on  defendant,  in  an  action  of  trespass  to 
trial  to  the  court  sitting  without  a  jury  try  title,  pleaded  not  guilty,  and  it  was 
(a  jury  having  been  waived),  there  is  found  by  the  jury  upon  the  issue  pre- 
no  error  on  the  part  of  the  court  in  re-  sented  by  the  charge  of  the  court  that 
fusing  or  failing  to  reform  the  instru-  the  defendant  had  purchased  the  land 
ments  at  the  instance  of  the  defendant,  claimed  by  him  from  a  cotenant,  who 
where  the  answer  contains  no  prayer  had  purchased  a  part  of  the  interest  to 
for  such  relief,  neither  fraud  nor  mis-  which  one  of  the  plaintiffs  was  entitled, 
take  is  alleged,  and  there  is  no  proof  of  it  was  held  that  the  court  erred  in  de- 
mistake  or  fraud.  Collins  v.  Buckeye  creeing  to  the  defendant  the  amount  of 
State  Ins.  Co.,  17  Ohio  St.  215.  land  claimed  by  him.  to  be  taken  out 

8.  Stevens  v.  New  York,  84  N.  Y.  of    the    portion    which    the     plaintiff 

296,  affirming  46  N.  Y.  Super.  Ct.  274 ;  through  whom  he  claimed  should  re- 

Towle  V,  lones,  i  Robt.  (N.  Y.)  87.  ceive  upon  the  partition  of  the  entire 

Breaoh  of  Covonant  —  Speeiflo  Perform-  tract  among  the  plaintiffs.     The  court 

\,  —  Where   a  cause  of  action  set  said:    '*  This  might  have  been  correct 
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(2)  Complaint  Showing  Right  to  Equitable  Relief  Only.  —  Where 
the  plaintiff's  pleading  sets  forth  facts  which  show  a  right  to 
equitable  relief  only,  which  for  any  reason  cannot  be  granted, 
and  nothing  contained  therein  shows  any  right  to  legal  redress^ 
and  equitable  relief  alone  is  prayed  for,  on  the  failure  to  establish 
a  right  to  such  relief  the  complaint  must  be  dismissed,  although  on 
the  trial  a  legal  cause  of  action  is  established  and  facts  are  proven 
which  show  a  right  to  leg^l  redress,*  and  although  there  is  a 

Prayer  fnr  Money  Jndgmont  in  Action  1.  Von  Beck  v.  Rondout,  15  Abb.  Pr. 
fbr  Aooonnting.  —  Where  the  plaintiff  (N.  Y.  Supreme  Cl)  48;  KeUy  v.  Down- 
sets  up  facts  which  show  him  entitled  ing,  42  N.  Y.  71;  Bradley  v,  Aldrich,  40 
to  an  accounting,  and  concludes  with  a  N.  Y.  504;  Thornton  v.  St.  Paul,  etc., 
prayer  for  judgment  for  a  specified  R.  Co.,  17  Alb.  L.  J.  374;  Beck  v.  Alii- 
sum,  the  complaint  will  not  be  dis-  son,  56  N.  Y.  372;  Adams  v.  McCann, 
missed,  and  will  be  allowed  to  proceed  59  N.  Y.  Super.  Ct.  59;  De  Uussierre  v. 
as  though  the  prayer  had  been  for  an  HoUaday,  4  Abb.  N.  Cas.  (N.  Y.  Su- 
accounting  and  for  a  judgment  for  the  preme  Ct.)  iii;  Corrigan  v,  Contr 
amount  which  the  accounting  might  Island  Jockey  Club,  2  Misc.  Rep.  (n. 
show  to  be  due  to  the  plaintiff.  Emery  Y.  Super.  Ct.)  512. 
V.  Pease,  20  N.  Y.  62.  It  Is  ObTioni  that  Partioi  Wonld  Often 

In  TennoMOO,  in  accordance  with  the  Bo  Misled  as  to  the  real   nature  and 

present  practice  in  chancery,  under  a  issues  of  the  case  if  an  ordinary  judg- 

bill  filed  by  a  judgment  creditor  spe-  meni  at  law  might  be  rendered  by  the 

cifically  for  tt^e  foreclosure  of  a  mort-  court  on  a  petition  praying  only  equi- 

gage,  with  a  prayer  for  general  relief,  table  relief,  withoutother  notice  of  such 

the  chancellor  may  render  a  decree  for  legal  demand  than  the  supposed  case 

the  complainant's  debt,  and  order  an  in  equity  incidentally  disclosed.     Rush 

execution  to  issue  for  the  residue  after  r.  Brown,  loi  Mo.  586. 

entering  a  credit  for  the  proceeds  of  the  SpooUlc  Porformanoe — Money  Jndgment» 

foreclosure  sale.     Nolen  v.  Woods,  12  —  Where  the  complaint  avers  that  the 

Lea  (Tenn.)  615.  plaintiff    advanced    moneys  and   per- 

Bv  the  Tennesee  Code,  1871,  §  4292  formed  services  under  an  oral  agree- 
(Code  1896,  §  6iot),  it  is  provided  that  ment  with  the  defendants  for  the  con- 
in  the  event  of  the  complainant's  fail-  veyance  to  him  of  certain  lands,  and 
ing  to  establish  the  fraud  relied  upon  in  demands  judgment  against  them  for 
his  pleading,  the  court  shall  proceed  to  specific  performance,  and  the  facts 
render  judgment  on  his  claim.  In  alleged  do  not  show  him  entitled  to  the 
Pigue  V,  McFerrin,  12  Lea  (Tenn.)  64.5,  remedy  demanded,  he  cannot  have  in 
it  was  held,  upon  a  bill  filed  by  a  judg-  such  action  a  judgment  at  law  for  the 
ment  creditor  to  set  aside  a  fraudulent  amount  of  such  moneys  and  the  value 
conveyance,  that  although  the  com-  of  such  services.  Horn  v.  Ludington, 
plainant  failed  to  establish  the  fraud,  32  Wis.  74. 

the    court    might    proceed   to    render  "All  Other   Policy  Holden    ttmilarly 

judgment  on  the  claim  which  he  held  tttnatod."  —  Where       the      plaintiffs 

against   the  defendant  and  which   he  brought  their  action    not   only    upon 

sought  to  enforce  against  the  property  behalf  of  themselves,  but  upon  behalf 

transferred.  of  "  all  other  policy  holders  similarly 

WaiTor  of  Jnry  by  Defendant  by  Sngag-  situated   who  may  choose  to  come  in 

ing  in  TrlaL  —  Where  an  action  is  be-  according  to  the  practice  of  this  court 

gun  and  tried  under  a  prayer  seeking  in  such  cases  and  have  the  benefit  of 

only   equitable    relief  —  for    instance,  the  same,"  which  language  made  the 

the  rescission  of  an  agreement  and  the  complaint  one   necessarily  limited  to 

restoration  of  the  parties  to  their  for-  equitable  relief,  it  was  held   that  the 

mer  condition  — r  and  has  ended  as  an  plaintiffs  could   not  recover  damages 

action  on  the  case  for  deceit,  and  for  alone.     Taylor  v.  Charter  Oak  L.  Ins. 

the  award  of  damages  therefor,  the  de-  Co.,  9  Daly  (N.  Y.)  489. 

fendant,  by  going  to  trial  without  ob-  To  Bet  Aside  Deed  — Money  JndgmonU 

jection,  does  not  waive  his   right  to  -^  In  an  action  to  cancel  and  set  aside 

object  to  a  trial  without  a  jury.     Bead-  a  deed  of  partition,  where  there  is  no 

ley  V.  Aldrich,  40  N.  Y.  509.  prayer  for  a  judgment  in  favor  of  the 
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prayer  for  general  relief.* 

S.  Vnder  Speoial  Prayer.  —  Where  specific  relief  alone  is  prayed 
for,  the  plaintiff  is  generally  confined  in  his  recovery  to  the  specific 
relief  asked.  Relief  will  not  ordinarily  be  granted  against  defend- 
ants not  answering  by  a  decree  which  is  not  specifically  prayed 
for,  or  within  the  contemplation  of  a  prayer  for  general  relief.  If 
the  defendant  answers,  however,  by  virtue  of  some  code  provis- 
ions and  by  some  rulings  not  positively  based  on  statutory  pro- 
vbions  the  plaintiff  may  be  allowed  such  relief  as  his  complaint 
and  proof  show  him  entitled  to.* 

plaiQtifT  for  the  amount  agreed  to  be  of  the  personal  property  in  question. 

paid  to   equalize   the  partition,  or  in  Eady  v,  Napier,  <>6  Ua.  736. 

favor  of  the  defendant  for  possession.  8.  Iowa, — Johnson     v,    Manu,     69 

nor  any  allegations  showing  the  right  Iowa  710. 

to  such  relief,  no  such  judgments  will  Kentucky,  —  Mundy's  Landing,  etc., 

be  rendered.     Schnorbus  v.   Winkle,  Turnpike  Co.  v.  Hardin,  (Ky.  189a)  ao 

(Ky.  1891)  15  S.  W.  Rep.  861, 12  Ky.  L.  S.  W.  Rep.  385 

Rep.  90a.  Missouri,  —  Rush  v.  Brown,  loi  Mo. 

Oaaft  6f  XtoMdy.  —  Where  the  plain-  586. 

tiff  in   his  complaint    claims    specific  New     York,  —  Corrigan     v.    Conev 

relief,    purely    equitable,   against   the  Island  Jockey  Club,  2  Misc.  Rep.  (N. 

defendants,  and  makes  no  demand  for  Y.  Super.  Ct.)  512,  referring  to  Code 

money  or  damages,  and  the  facts  show  Civ.  Pro.  N.  Y.,  §  1207,  which  provides 

that  the  relation  of  debtor  and  creditor  that  '*  where  there  is  no  answer  the 

exists  between  the  plaintiff  and  defend-  judgment  shall  not  be  more  favorable 

ants,  and  that  the  latter  are  alone  re-  to  the  plaintiff  than  that  demanded  in 

sponsible  to  the  plaintiff  in  an  action  the  complaint.     Where  there  is  an  an- 

for  a  money  demand,  the  plaintiff  will  swer  the  court  may  permit  the  plaintiff 

not  be  allowed  to  change  his  remedy  to  take  any  judgment  consistent  with 

k»y  obtaining  an  order  that  the  issue  be  the  case  miide  by  the  complaint  and 

tried  by  a  jury  as  a  money  demand,  embraced  within  the  issue.       See  also 

The    complaint    must    be    dismissed.  Wetmore  v.  Porter,  92  N.  Y.  76. 

Craig  V.  Hyde,  24  How.  Pr.  (N.  Y.  Su-  TextLs.  —  Moore  v.  Guest,  8  Tex.  117; 

preme  Ct.)  313.  Nowlin  v,  Hughes,  2  Tex.  App.  Civ. 

1.  Vht  TlUaaad  AosottAtiaff — Psnoaal  Cas.,  §  314. 

Jiifmnt.  —  On  a  bill  in  equity  pray-  Wisconsin,  —  Horn  v,  Ludington,  32 

ing  that  the  title  to  certain  lands  con-  Wis.  73. 

▼eyed  u>  the  defendant  be  vested  in  the  As  to  VMtaritj  isr  lysdil  Pravtr,  see 

plaintiff,  that  the  defendant  account  for  supra^  IV.  9.  ^cial  Prayer,     And  see 

the  rents,  and  for  general  relief,  it  was  supra^   IX.   i.  f.  Different  from    That 

held  erroneous  to  enter  a  general  per-  Asked, 

sooal  money  judgment  against  the  de-  To  Barirs  JadfMMit  —  What  Is  OsMral 

fendanu      Uongherty  t.    Adkins,    81  ?ray«r.  —  Where    a    petition    contains 

Mo.  411.  allegations  sufficient  to  sustain  an  ac- 

ftMA  as  Ormuid  oC  IqiitaUa  BaUit  —  tion  of  debt  upon  dormant  judgmenu. 

Where  the  defendants  had  recovered  and  prays  that  the  judgments  "  be  re- 

against  the  plaintiffs  and  had  levied  on  vived  by  writ  of  scire  facias,  if  neces- 

certain     personal    property,    and    the  sary,  and  that  they  [plaintiffs]  have  all 

plaintiffs  brought  actioo  to  prevent  the  relief   necessary  to  make  valid    said 

sale  of  SQch  property,  asking  for  vari-  judgments,"  it  is  improper  to  render 

COS  forms  of  equitable  relief  and  con-  judgment  for  the  principal  and  interest 

eluding  with  a  general  prayer,  but  the  of  the  judgments.     Houston  v.  Emery, 

only  ground  on  which  any  cause  for  76  Tex.  282. 

Suitable  relief  was  set  out  was  the  Praj«  isr  Isparatloa  —  A  ■ail— it  af 

egation   of  fraud,    which    was    not  Xirriafa. —  Where  a  husband,  by  his 

sostained  by  the  proof,  it  was  held  that  complaint,  demands  judgment  against 

the  whole  case  must  fall,  although  the  his  wife  for  a  separation  from  bed  and 

plain tiffa  made  out  a  case  for  the  value  board  forever,  without  asking  for  any 
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4,  ITiider  Oeneral  Prayer  —  a.  In  General.  —  Under  a  general 
prayer  the  plaintiff  may  have  such  relief  as  is  agreeable  with  the 
complaint  and  the  case  made,  where  such  relief  is  entirely  within 
the  scope  of  the  prayer,  or  extends  and  effectuates  the  specific 
relief  sought.* 

other  relief  or  for  relief  generally,  if  it  Heislc.  (Tena.)6oi;  DoUman  v.  Collier, 

appears  from  the  facts  stated  io  the  92  Tenn.  660. 

complaint  that  the  plaintiff  is  not  en-  As  to  tha  Vsosisity  of  a  OsMral  Prayir 

titled  to  a  judgment  for  separation  from  see  supra,  IV.  3.  General  Prayer, 

bed  and  board,  upon  a  demurrer  to  the  As  to  tho  UtUity  of  a  Oeneral  Pray«  in 

complaint  for  insufficiency  he  cannot  Coiganotion  with  a  Spooial  Prayer  see  in» 

have  a  decree  declaring  the  marriage  /ra»  IX.  5.    Under  General  and  Special 

contract  void,  notwithstanding  the  com-  Prayers, 

plaint  contains  allegations  which,   if  SqnityPraetleo  Adopted  by  Code.  —  ''A 

proved,  would  have  authorized  such  a  court  of  equity  would   not,   however, 

decree  upon  a  proper  prayer.     Walton  even  under  a  prayer  for  general  relief, 

V.  Walton,  32  Barb,  (ti,  V.)  203.  permit  a  party  to  go  beyond  the  gen- 

Foroolosiuro  —  FaUvro  to  Ask  Dofloioney.  eral  scope  of  the  case  made  by  the  bill, 

—  Where  the  plaintiff  had  elected  to  and  would  not  ordinarily  permit  a  bill 

treat  as  a  mortgage  a  conveyance  ab-  framed  for  one  purpose  to  answer  for 

solute  in  form,  it  was  held  that  a  per-  anotherand  distinct  purpose,  especially 

sonal    judgment    for    the    amount  of  if  the  defendant  might  be  surprised  or 

certain  notes,  which  were  given  subse-  prejudiced  thereby.     Story  on  Equity 

quently  to  the  execution  of  such  mort-  Pleading,  §§41,  42.     Our  Code  of  civil 

?^age,  and  as  collateral  security  there-  Procedure  in  prescribing  the  mode  of 
or,  could  not  be  given,  where  no  such  pleading  has  adopted  the  essential  ele- 
judgment  was  asked  in  the  complaint,  ments  of  the  former  equity  practice." 
the  statute  (Code  Pro.,  §  626;  Code  Johnson  v,  Polhemus,  qq  Cal.  240. 
i897<  §  5886)  providing  that  **  when  Under  a  statute  providing  that  the 
there  is  no  express  agreement  in  the  court  shall  be  invested  with  all  the 
mortgage,  nor  any  separate  instrument  powers  necessary  to  afford  such  appro- 
given  for  the  payment  of  the  sum  priate  relief  as  may  be  prayed  for,  it 
secured  thereby,  the  remedy  of  the  was  said  in  a  TVxa/case:  **  It  is  possi- 
mortgagee  shall  be  confined  to  the  ble  that  the  courts,  by  this  last  pro- 
property  mortgaged.*'  California  vision,  may  be  invested  with  more 
Bank  v.  Dyer,  14  Wash.  282.  ample  authority  to  afford  relief  than 

1.  Alabama.  —  Wiley   v.   Knight,  27  could  be  obtained  under  the  prayer  for 

Ala.  336.  general    relief  in   courts   of  equity." 

California,  —  Rollins  v,    Forbes     10  Hipp  v,  Huchett,  4  Tex.  20. 

Cal.  299:  Truebody  v,  Jacobson,  2  Cal.  Spooial  Prayer  Stridraa  Out  by  Xistakt. 

269.  —  If  by  mistake  the  plaintiff  strikes  out 

Georgia,  —  Peek   v,   Wright.   65  Ga.  his  prayer  for  specific  relief,  he  will 

638;  Hickson  v,  Mobley,  80  Ga.  314.  nevertheless,  under  his  prayer  for  gen- 

Iowa,  —  Johnson  v,  Mantz,  69  Iowa  eral  relief,  be  entitled  to  the  specific  re- 

710;    Pond  V,   Waterloo    Agricultural  lief  prayed  for,  if  it  is  appropriate  to 

Works.  50  Iowa  596;  Wilson  v.  Horr,  his  case.     Hardy  v,  De  Leon,  5  Tex. 

15   Iowa  489;    Casady   v,    Woodbury  246. 

County,  13  Iowa  113.  To  Iigoin  EzoentioA  or  to  Obtain  8atis» 

Kentucky,  —  Crow    v,    Owensboro,  fsetion  of  Jadgmont.  —  In  Texas,  under 

etc.,  R,  Co.,  82  Ky.  134.  the  Act  of  1846  (Hart.  Dig.,  art.  1599). 

Maryland,  —  Fenby  v,  Johnson,   ti  it  was  immaterial  whether  a  proceed- 

Md.  106.  ing  should  be  regarded  as  one  to  enjoin 

Mississippi,  —  Bell  v,  Clark,  71  Miss,  execution  or  one  to  obtain  an  entry  of 

603;  Barkwell  v.  Swan,  69  Mist.  907;  satisfaction  of  a  judgment.     Hence  a 

Weeks  v.  Thrasher,  52  Miss.  142.  prayer  for  general  relief  was  sufficient 

Missouri,  —  Muenks    v.    Bunch,   90  to  authorize  a  judgment  ordering  the 

Mo.  500.  execution    to    be    returned    satisfied. 

Montana,  —  CusterCounty  v.  Yellow-  Beardsley  v.  Hall,  9  Tex.  119. 

stone  County,  6  Mont.  39.  AocoaAtiB|g.  —  If  a  complaint  alleges 

Tennessee,  —  Dodd     v,     Benthal,    4  and  the  evidence  shows  facts  making 
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i.  Disclaimer  or  Default.  —  The  rule  just  stated,  however, 
has  been  held  not  to  apply  where  in  the  general  prayer  the  plain- 
tiff disclaims  the  relief  sought  to  be  awarded,*  or  where  the 
defendant  has  suffered  a  default  and  it  would  be  manifestly  unjust 
to  extend  the  relief  beyond  that  as  to  which  the  plaintiff  has 
indicated  his  purpose.* 

5.  Vnder  Oenaral  and  Special  Prayers  —  in  Oentnl.  —  As  already 
seen,  the  office  of  a  general  prayer  is  to  enable  the  court  to  grant 
the  relief  which  a  case  warrants  if  the  plaintiff  has  mistaken  the 
special  relief  he  seeks,  to  extend  and  make  more  effectual  the 
specific  relief  sought,  or  to  enable  the  court  to  grant  appropriate 
relief  if  for  any  reason  it  is  unable  to  grant  the  specific  relief 
asked ;  therefore,  where  the  plaintiff  inserts  both  a  special  and  a 
general  prayer,  if  the  relief  to  which  he  is  entitled  is  inconsistent 
with  that  specifically  prayed,  under  the  general  prayer  he  may 
have  such  relief  as  is  consistent  with  the  complaint  and  the  case 
made  '  and  with  the  relief  specifically  prayed.     But  relief  which 

an  accounting  necessary,  it  is  not  ma-  ants,  prayed  that  in  case  the  mortgagor 
terial  that  the  complaint  did  not  ask  for  *'  or  any  other  person  shall  redeem  the 
sach  relief  specially,  for  it  may  be  said  premises  from  said  sale,  within 
allowed  ander  a  general  prayer.  Dyck-  the  time  allowed  bylaw  for  such  re- 
man V.  Valiente,  42  N.  Y.  549,  affirming  demption,  then,  and  in  such  case,  the 
43  Barb.  (N.  Y.)  131,  28  How.  Pr.  (N.  plaintiff  may  have  the  usual  decree 
Y.)  346;  Wood  V.  Brown,  34  N.  Y.  of  a  judgment  for  the  sale  of  the  said 
337.  mortgaged  premises,*'  etc.,  under  the 

Maehamie*i  Liaa  —  Ftnoaal  Jndgmaat  plaintiff's  mortgage,  it  was  held  that 

M  Ipicifle  Proptrtj.  —  Under  a  prayer  the  relief  could  not  be  granted.    Potter 

for  general  relief,  in  an  action  to  en-  v.  Marvin,  4  Minn.  525. 

force  a  mechanic's  lien,  for  a  personal  Titla    IMtolalmad.  —  In    Hickson     v. 

judgment,  and  to  have  an  attachment  Mobley,  80  Ga.  326,  it  was  held,  where 

levied  on  the  property,  the  complainant  the   complainant    had    expressly  dis- 

is  entitled  to  a  personal  judgment  for  claimed  title  to  a  certain  property,  that 

the  debt,  but  not  to  a  personal  judgment  she  could   not  recover  such  property 

to  be  levied  on  specific  propertv  cov-  under  her  prayer  for  general  relief, 

ered  by  the  lien,  under  Mill.  &  V  Code  8.  See   infra,    IX.  5.   Under  General 

Tenn.,  1&84,  i^2747  (Code  1896,  $;  3543),  and    Special    Prayers;    infra,    IX.    8. 

providing    that  the  lien   shall   be  en*  Effect  of  Default  by  Defendant, 

forced  by  judgment  and  execution  at  S.  Alabama.  —  Mutual   Bldg.,   etc., 

law  to  be  levied  on  the  property  to  Assoc,  v.  Wyeth,  105  Ala.  639;  Bullock 

which  the  lien  atuches.  v.  Tuttle.  90  Ala.  435;  Lyons  v,  Mc- 

A  PartMTship  Kay  Be  PiiiolTtd,  in  the  Curdy,  90  Ala.  497;  Shelby  v  Tardy, 

absence  of  a  specific  prayer  for  such  re-  84  Ala.  327;   Gonzales  v.  Hukill,  49 

I/ef,  where  there  is  a  general  prayer  Ala.  260;    Kirkse^  r.  Means,  42  Ala. 

and  the  pleadings  and  proof  warrant  426;    Betts    v.    uunn,    31    Ala.    219; 

such  a  disposition  of  the  case.     Hall  v.  Charles  v,  Dubose,  29  AU.  367;  Wiley 

Lonkey,  57  Cal.  80.  v.  Knight,  27  Ala.  336;  May  v.  Lewis, 

1.  VmslMars  — Ma.  — In     a     fore-  22  Ala.  64i6. 

closure  suit  it  was  held  that  the  plain-  Arkanjoj,  —  Chaffe  r.  Oliver,  39  Ark. 

tiff,  after  having  stricken  out  the  praver  531;  Rogers  v.  Brooks,  30  Ark.  612. 

for  a  sale,  could  not  ask  for  that  relief  California, — Tarpentier  v,  Brenham, 

under  the  general  prayer,  as  he  had  50  Cal.  549. 

waived    that    portion    of    his    claim.  Cohrado,  —  Hamill  v,  Thompson,  3 

Ladd  V.  Rugffles,  23  Cal.  232.  Colo.  519;  Jones  v.  Pearl  Min.  Co.,  ao 

UafttiM  Priority  of  liaa.  — Where  Colo.  417;    Trabino  r.  Nicoli,  5  Colo, 

the  complaint,  after  showing  the  fore-  App.  54^. 

closure  of  a  mortgage  taking  prioritv  deorgia,  —  Peek  v.   Wright,  65  Ga. 

ol  the  pUintiff's,  by  one  of  the  defend-  638. 
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is  entirely  distinct  from  and  repugnant  to  the  special  relief  prayed 

Indiana,  —  Spivey  v.  Frazee.  7  Ind.  York  L.  Ins..  etc.,  Co.,  42  N.  Y.  Super. 

661;  Hunter  v,  McCoy,  14  Ind.  528.  Ct.  383;  Simson  v.  Chadwick,  20  N.  Y. 

Iowa,  —  Hession    v.   Linastruth,  96  Wkly.  Dig.  35. 

Iowa  483;    Rees    v,   Shepherdson.  95  North  Carolina,  —  Fowler  v.  Osborne, 

Iowa  431;  Walker  v.  Walker,  93  Iowa  in  N.  Car.  409;  Dempsey  v,  Rhodes, 

643;  Stivers  v.  Gardner^  88  Iowa  307;  93  N.  Car.  120. 

Worsley  v,    Burlington    Ins.   Co.,   74  Ohio,  —  Moore  v.  Ogden,  35  Ohio  Sl 

Iowa  464;  Hoskins  v,  Rowe,  61  Iowa  433;  Edwards  v,  Edwards,  24  Ohio  St. 

180;    Hait  V,   Ensign,   61    Iowa    724;  402;   Riddle  v.  Roll,  24  Ohio  St.  572; 

Herring  V.  Neely,  43  Iowa  157;  Laverty  Draper  v,  Moore,  2  Cine.  Super.  Ct. 

V,  Sexton,  41  Iowa  435;  Wilson  v,  Horr,  Rep.  167. 

15  Iowa  489;   Sim  plot  v,   Simplot,    14  Tennessee,  —  Lancaster  Mills  v,  Mer- 

lowa    449;      Casady     v,      Woodbury  chants'  Cotton-press  Co.,  89  Tenn.  i, 

County,  13  Iowa  113.                      '  45  Am.  &  Eng.  R.  Cas.  423;  Allum  v, 

Kentuc^,  —  Gifford  v,  Mullins.  9  Ky.  Stockbridge.  8  Baxt.  (Tenn.)  356:  Gal- 

L.  Rep.  714,  (Ky.  1888)  6  S.  W.  Rep.  loway   v,   Galloway,   2   Baxt.  (Tenn.) 

435:  Dean  v.  Dean,  8  Ky.  L.  Rep.  419,  328;    James  v,    Kennedy,   10    Heisk. 

(Ky.  1886)  I  S.  W.  Rep.  811;  Crow  v.  (Tenn.)  607;  Merriman  v,  Lacefield,  4 

Owensboro,  etc..  R.  Co.,  82  Ky.  134.  Heisk.  (Tenn.)  217;  Dodd  v.  Benthal,  4 

Maryland,  —  Sloan  v.  Safe  Deposit,  Heisk.  (Tenn.)  601;  Nolen  v.   Woods, 

etc.,  Co.,  73  Md.  239;  Powell  V.  Young,  12    Lea   (Tenn.)   615;    Craigmiles    v, 

45  Md.  494;  Polk  V,  Rose,  25  Md.  153;  Hays,   7   Lea  (Tenn.)  724;  Arnold  v, 

Fenby  v,  Johnson,  21  Md.  106;  Dennis  Moyers.   i    Lea  (Tenn.)  315;    Lee  v, 

V,  Dennis,  15  Md.  124.  Cone,  4  Coldw.  (Tenn.)  392. 

Massachusetts,  —  Nudd  v.  Powers,  136  Texas,  —  Garvin  v.  Hall,  83  Tex.  295; 

Mass.  273;  Thompson  V.  Hey  wood,  129  Silberberg  v.    Pearson,   75  Tex.  287; 

Mass.  401;  Franklin  </.  Greene,  2  Allen  McKinney  v,  Moore,  73  Tex.  470;  Dial 

(Mass.)  519.  V,    Dial,    21    Tex.    529;     Denison    v, 

Minnesota,  —  Landisz^.  Olds,  9  Minn.  League,  16  Tex.  399;  Burnley  v.  Cook, 

90;  Potter  V,  Marvin,  4  Minn.  525.  13  Tex.  586;  Hipp  v.  Huchett,  4  Tex. 

Mississippi.  —  Barkwell  v.  Swan,  69  20;     Trammell    v,    Watson,    25  Tex. 

Aliss.  007;    Mhoon  v,   Wilkerson,  47  Supp.  210;  Morris  v,  Holland,  10  Tex. 

Miss.  633;  Byrne  v,  Taylor,  46  Miss.  Civ.  App.  474;   Crawford  v,  Stevens, 

96.    And  see  Bell  v.  Clark,  71  Miss.  (Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  79; 

603.  Kempner    v.  Ivory,  (Tex.   Civ.   App. 

Missouri.  —  Bevin  v,  Powell,  83  Mo.  1895)  29  S.  W.   Rep.  538;  Williams  v. 

365,  affirming  11  Mo.  App.  216;  New-  Chambers,  (Tex.  Civ.  App.  1894)265. 

ham  V,  Kenton,  79  Mo.  382;  Snider  v,  W.  Rep.  270. 

Coleman,  72  Mo.  570;  Poroeroy  x'.  Ben-  Vermont,  —  Eureka    Marble    Co.  v, 

ton,  57  Mo.  550:  Siemers  v,  Kleeburg,  Windsor  Mfg.  Co.,  47  Vt.  443. 

56  Mo.  201;  McGlothlin  v.  Hemery.  44  Wyoming,  —  Graham    v,    Blinn,    3 

Mo.  350;  Holland  v,  Anderson,  38  Mo.  Wyoming  752. 

55;   Greenwood  v.  New  York  L.  Ins.  Ck>]^iiiictiT6  or  Dl^iiiietiTe.  —  In  Bur- 
Co.,  27  Mo.  App.  417.  net  v.  Boyd,  60  Miss.  627,  to  an  objec* 

Nebraska,  —  Grand  Island  Sav.,  etc.,  tion  that  no  other  relief  could  be  granted 

Assoc.  V.  Moore,  40  Neb.  686.  than  that  specifically  prayed,  or  of  the 

New  York,  —  Benedict  v.  Benedict,  same  character,  because  the  prayer  for 
85  N.  Y.  625;  Bergmann  v,  Salmon,  79  general  relief  was  in  the  conjunctive 
Hun  (N.  Y.^  456;  Beach  v.  Cooke,  39  instead  of  the  disjunctive,  the  court 
Barb.  (N.  Y.)  360,  affirmed  7.^  N.  Y.  508;  said:  *'  We  have  only  to  reply  that  the 
Brice  v.  Brice,  5  Barb.  (N.  Y.)  533;  day  has  long  passed  in  which  such  ob- 
Burtus  V,  Tisdall,  4  Barb.  (N.  Y.)  571;  jections  can  be  regarded  in  courts  ad- 
Stewart  v.  Hutchinson,  29  How.  Pr.  ministering  justice." 
(N.  Y.  Supreme  Ct.)  181;  Hemson  v.  Instanoes.  —  In  the  following  cases 
Decker,  29  How.  Pr.  (N.  Y.  Supreme  the  relief  indicated  has  been  granted 
Ct.)  385;  Grafton  v,  Remsen,  16  How.  under  general  prayers,  though  appro- 
Pr.  (N.  Y.  Supreme  Ct.)  32;  Donovan  priate  relief  could  not  be  given  under 
V.  Sheridan,  37  N.  Y.  Super.  Ct.  256;  the  special  prayers. 
Waters  v.  Crawford,  2  Thorn  p.  &  C.  Judgment  for  Writ  of  Possession  and 
(N.  Y.)  602,  explained  in  Pursell  v.  New  restoration  of  land,  in  actions  of  tres- 
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cannot,  it  has  been  held,  be  granted  under  a  general  prayer.* 
But  it  has  also  been  held  that  under  the  general  prayer  any  relief 

pftM  to  try  title.     Batsett  v,  Martin,  8$  Tenmsue,  —  Jamet  v.  Kennedy,  lo 

Tex.  339.  Heisk.  (Tenn.)  608. 

Em/^rcewuMt  pf  a  Vemlor^s  LUn,  un-  Bill  with  Devble  Atptet — InSimmont 

der  a    bill    for  specific  performance,  v,  Williams,  87  Ala.  507,  it  was  said 

Manford  v,  Pearce,  70  Ala.  45a.  that  '*  the  rule  is  that  under  the  prayer 

Rt€ov€riHg  Back  Momy^  in  a  suit  to  for  general  relief,  when  the  bill  is  not 

enforce  a  resulting  trust.     Graves  v.  filed  in  a  doable  aspect,  no  relief  can 

Graves,  3  Mete.  (Ky.)  167.  be  granted,  unless  consistent  with  that 

Damages  for  Breach  of  Covenant  of  specifically  prayed  for;"  and  Thoma- 

seizin.  in  an  action  for  breach  of  cove-  son  v.  Smithson,  7  Port.  (Ala.)  144,  and 

oant  of  auiet   enjoyment.      Price  v.  Pleasanu  v,  Glasscock,  Smed.  &  M. 

Deal,  90  N.  Car.  393.  Ch.  (Miss.)  17.  were  cited  in  support  of 

Adjustment  of  Rights  of  Coparceners,  the  proposition, 

in  a  proceeding  to  sell  land  to  pay  the  Wksre  Tk«t  Art  Tw»  or  Mare  lysdil 

decedent's  debu.      Bridgford  r.   Bar-  Prayers  and  a  general  prayer,   relief 

bou,  80  Ky.  stQ.  may  be  granted  which  is  inconsistent 

Judgment  in  Favor  of  an  Admims*  with  one  of  the  special  pravers,  pro- 

trator,  on  accounting  and  settlement  vided  it  is  consistent  with  the  rest  of 

among  distributees.      Dean  v.  Dean,  the  case.     Betts  v,  Gunn,  31  Ala.  aaa. 

(Ky.  1886)  I  S.  W.  Rep.  811.  To  lot  AiUo  lalo  —  Jndgmoat  %m  Bal- 

Appointment  of  a  Trustee  to  Execute  a  mam  of  Fvohaoo  MoBfy.  —  Where  the 
tyil/,  in  a  suit  for  the  construction  of  a  original  bill  sought  to  set  aside  a  sale 
will  and  for  an  account  of  administra-  of  personal  property  and  choaes  in  ac- 
tion.    Loveman  v.  Taylor,  85  Tenn.  i.  tlon,  on  the  ground  that  it  was  fraudu- 

Appointment  of  a   Trustee  in  Place  of  lent  as  against  creditors,  and  also  asked 

One  Resigned,  in  a  suit  by  a  wife  to  re«  the  appointment  of  a  receiver  to  take 

form  an  antenuptial  agreement  and  for  charge  of  the  property  and  collect  the 

an  injunction  against  creditors  of  her  debts,   the  business  acquired  by  the 

husband.     Love  v,  Graham,  as  Ala.  purchaser  being  broken  up  by  the  ap» 

187.  pointment  of  a  receiver,  and  the  com- 

Determination  of  a  Right  to  PersoneU  plainant  failing  to  establish  any  partici- 
Propertf,  in  a  suit  by  a  oNortgagee  of  pation  on  the  part  of  the  purchaser  in 
chattels  to  enjoin  attachment  proceed-  the  fraud  of  the  vendor,  the  court,  un- 
lags.  Thomas  v.  Farley  Mfg.  Co.,  76  der  the  general  prayer  for  relief,  re- 
Iowa  735.  fused  to  require  the  purchaser  to  pay 

Costs,  in  an  equitable  action.    Searle  over  to  the  complainant  the  unpaid 

V,  Fairbanks,  80  Iowa  307.  poHion  of  the    purchase  money,   be- 

Damages  for  Prior   Trespasses,  in   a  cause  such  relief  would  be  inconsistent 

suit    to    enjoin    threatened     trespass,  with    the    special    prayer.      Florence 

Wioslow  V.  Nayson,  113  Mass.  411.  Sewing  Mach.  Co.  v.  2eigler,  58  Ala. 

Action   to  Reach   Devised  Prc^erty-^  aai. 

ReHef  Against  Defendant  as  Hetr.  —  In  PlaUtUr  lofoiiBf  Ipoeiflo  loUif  Askod. 

an  action   to  quiet  title,  brought  by  —  When  specific  relief  is  prayed,  a  com- 

grantees  of  an    alleged   devisee,    the  plainant  cannot  dissent,  at  the  hearing. 

Slaintiff  claimed   ceruin  lands  in  fee,  to  the  relief  he  has  sought,  and,  under 

ut.  the  court  finding  that  the  grantor's  the  general  prayer,  ask  relief  of  an- 

estate  was  less  than  fee,  it  was  held  other  description,  unless  the  facts  and 

that  under  the  general  prayer  the  plain-  circumstances  charged  in  the  bill  will, 

tiffs  could  not  have  a  decree  for  one-  consistently  with  the  rules  of  the  court, 

third  of  the  land  to  which  their  grantor  maintain  the    relief.     Lee  v.  Cone,  4 

was  entitled  as  his  distributive  share  Coldw.  (Tenn.)  30a. 

under  the  statute.    Stivers  r.  Gardner,  In  Deoison  v.  League.  x6  Tex.  399, 

88  Iowa  307.  the  court  said:  *'  Where  there  is  no  ob- 

1.  Aiaiama,  —  Eufaula  r.  McNab,  67  jection  to  the  particular  relief  prayed 

Ala,  589.  for,  the  plaintiff  cannot  abandon  that, 

Kentucky,  —  Crow     v.     Owensboro,  and  ask  a  different  decree,  under  the 

etc..  R.  Co.,  8a  Ky.  134.  general    prayer.    ♦     ♦     •      It  would 

Maryland.  —  Sloan  r.  Safe  Deposit,  therefore  follow  that  in  this  case,  there 

€U..  Co.,  73  Md.  a39.  being    no  obstacle  to  the  particular 
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consistent  with  the  bill  and  within  its  scope  may  be  afforded, 
though  it  be  inconsistent  with  the  specific  relief  prayed.^ 

I^Jnnetieii.  —  Relief  not  specially  prayed  for  may  be  granted 
under  a  pleading  containing  a  general  prayer,  although  the  special 
prayer  is  for  an  injunction.* 

Foradotura.  —  Under  a  general  prayer  for  relief,  foreclosure  of  a 
lien  or  relief  of  that  nature  may  be  accorded,  if  such  relief  is 
appropriate  to  the  pleading  and  the  circumstances  of  the  case, 
although  there  is  a  prayer  for  other  specific  relief;*  but  as  to 

relief  prayed  for,  and  since  it   would  Where  the  plaintiff  adds  a  prayer  for 

operate  as  a  surprise  on  the  defendant  general  relief  to  a  specific  prayer  that 

to  allow  him  to  abandon  it  and  ask  an-  the  defendant  be  permanently  enjoined 

other  relief  under  his  general  prayer,  it  from  selling  certain  land,  it  is  proper 

would  have  been  error  to  have  granted  to  enter  a  judgment  allowing  a  sale  of 

the  relief  by  way  of  damages/'  such  land   by  the  defendant  in  sab- 

SqniUble   Lien  —  PersoaA   Jadgmtnt.  ordination  to  the  lien  which  the  plaio- 

—  Under  a  petition  claiming  an  equi-  tiff  holds  on  such  land.     Kempner  r. 

table  lien  on  property  belonging  to  a  Ivory,  (Tex.  Civ.  App.  1895)  39  S.  W. 

wife,  and  praymg  for  "  such  other  and  Rep.  538. 

further  relief  as  equity  may  require,"  a  BetaiJiiiig  CaiLM  to  Try  Title.  —  Where 

personal  judgment  cannot  be  rendered  a  petition  was  framed  with  a  view  to 

against  the  husband.    '*  The  personal  obtaining  an  injunction,  and  contained 

judgment  is  not  equitable  relief  within  no  other  special  prayer,  but  did  coo- 

the   general  prayer  of  the   petition. '*  tain  a  general  prayer,  and  allegations 

Rees  V,  Shepherdson,  95  Iowa  431.  sufficient  to  sustain  an  action  of  tres- 

1.  In  Bell  V.  Clark,  71   Miss.  603,  it  pass  to  try  title,  it  was  held  erroneous 

was  said:  **  It  was  formerly  the  rule  in  to  dismiss  the  suit  on  the  dissolution  of 

equity  that  no  relief  could  be  granted  the    injunction,   since    the    action  of 

under  the  general  prayer  which  was  trespass  to  try  title  should  have  been 

inconsistent  with  that  specially  prayed,  determined.     Burnley  v.  Cook,  13  Tex. 

Weymouth  v.  Boyer,  i  Ves.  Jr.  416;  5S6. 

Palk  V.  Clinton,  12  Ves.  Jr.  48;  Wal-  To  Ei^foin  Trospaai  —  Dotermliiatioi  rf 

pole  V,  Orford,  3  Ves.  Jr.  402;  Grimes  Title.  —  In  a  bill  the  specific  object  of 

V,   French,   2  Atk.   141;   Kornegay  v,  which  is  to  enjoin  a  trespass,  a  prayer 

Carroway,  2  Dev.  Eq.  (N.  Car.)  403.  for  general  relief  does  not  warrant  a 

In  modem  practice  the  rule  is  more  determination  of  the  title  of  the  prem- 

liberal,  and  under  the  general  prayer  ises.     Peek  v,  Wright,  65  Ga.  638. 

any  relief  consistent  with  the  bill  and  8.  See  in/ra^  IX.  8.  Effect  of  DefauU 

within    its    scope    may    be    afforded,  by  Defendant,     See  in  general  upon  this 

though    it    be    inconsistent  with   the  subject  article  Foreclosure  op  Mort- 

specific  relief  prayed.    Dodge  v.  Evans,  gages,  vol.  9,  p.  388  et  seq, 

43  Miss.  570;  Mhoon  v,  Wilkerson,  47  Conitmotioii  of  Prayer.  —  In  Morris  v. 

Miss.  633.     But  the  relief  must  yet  be  Holland,   10  Tex.   Civ.    App.    474,  a 

such  as  can  be  afforded  on  the  facts  prayer  for  the  recovery  of  money  paid 

stated,  and  it  must  appear  that  the  de-  upon  land  and  for  *'  all  other  and  further 

fendant  is  fairly  apprised  by  the  bill  relief  in  law  or  equity  "  to  which  the 

that  the  relief  is  sought  by  the  com-  plaintiff  was  entitled  **  by  reason  of  the 

plainant.       Weeks    v.    Thrasher,    52  premises  '*    was    construed    to    be   a 

Miss.  142.'*  prayer,  though  general,  in  substance 

See  also  Hipp  v.  Huchett,  4  Tex.  20.  and  effect  for  the  foreclosure  of  a  ven- 

8.  I^Junetion  Against  Tax  Deed  —  Can-  dee's  lien.  The  court  cited  Fowler  v. 
eeUation.  —  Where  the  prayer  in  the  bill  Stoneum,  11  Tex.  478,  and  character- 
is  to  enjoin  the  vexatious  use  of  a  pre-  ized  as  a  dictum  a  statement  to  the 
tended  tax  deed,  and  for  general  relief,  contrary  in  Piegzar  v,  Twohig,  37  Tex. 
the  court  may  properly  order  the  deed  225. 

to  be  cancelled  although  there  is  no  Xnfereementof  ▼eador'sliem.  —  Where 

special  prayer  to  that  effect.     Polk  v,  the  special  relief  prayed  for  was  that 

Rose,  25  Md.  153.  the  defendants  should  be  decreed  to 

ToEi^foin    lale  —  ProteetiBf   Lien, —  pay  the  amount  of  purchase  money 
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whether  or  not  a  deficiency  judgment  can  be  rendered  in  such  a 
case  the  authorities  are  by  no  means  harmonious.* 

6,  Confiftenoy.  —  The  relief  granted  must  be  consistent  with 
the  case  made  by  the  plaintiff's  pleading,  since  it  is  well  settled 
that  when  relief  is  sought  on  one  ground,  upon  the  failure  to 
establish  that  ground  there  can  be  no  relief  upon  independent  or 
inconsistent  facts  established  by  the  evidence,  but  not  relied  on 
in  the  pleadings.* 


found  to  be  due  to  the  complainants,  due,   and  contain  a  prayer  to  which 

and  a  prayer  for  general   relief   was  such    relief    would    be    responsive." 

added,  there  was  held  to  be  no  impro-  Mutual  Bldg.,  etc.,  Assoc,  v.  Wyeth, 

priety  in  enforcing  a  vendor's  lien  on  105  Ala.  639.     There  was  in  this  case  a 

the  land  concerned  for  the  purchase  prayer  for  general  relief. 

money,  under  the  general  prayer,  the  1.  See  article  Forbclosure  of  Mort- 

facts  authorizing  such   relief  and  the  gages,  vol.  9,  p.  390. 

plaintiff  not  being  entitled  to  the  relief  8.  Alabama,  —  Lyons    v,    McCurdy, 

specially  prayed   for.     May  v.  Lewis,  90  Ala.  497;  Shelby  v.  Tardy,  84  Ala. 

22  Ala.  646.  327;  Munford  v,  Pearce,  70  Ala.  452; 

Whtre  a  BUI  Attacks  a  Tnut  Deed  for  Gonzales  v.  Hukil.  49  Ala.  260;  Kirk- 
Fraud,  and  the  allegations  of  fraud  are  sey  v.  Means,  42  Ala.  426;  Charles  v. 
not  sustained,  the  complainant  may,  Dubose,  29  Ala.  367;  Wiley  v.  Knight, 
under  his  prayer  for  general  relief,  27  Ala.  336:  May  v,  Lewis,  22  Ala.  646; 
have  a  decree  of  foreclosure  and  sale.  Cook  v.  Boiling,  99  Ala.  455. 
subjecting  the  surplus  remaining  after  Georgia,  —  Peek  v,  Wright,  65  Ga« 
foreclosure  to  the  payment  of  his  debt.  638. 
Craigmiles  v.  Hays,  7  Lea  (Tenn.)  724.  Indiana,  —  Hunter  z^.  McCoy,  14  Ind. 

Prayer  in  Answers.  —  In  Bevin  v,  528. 
Powell,  II  Mo.  A  pp.  216,  it  was  said  by  Iowa,  —  Walker  v.  Walker,  93  Iowa 
the  court:  "  If  the  question  were  one  643;  Stivers  v.  Gardner,  88  Iowa  307; 
of  first  impression,  it  might  be  argued  Mardert/.  Wright,  70  Iowa  42;  Pond  v, 
with  much  force  that  the  defendant  Waterloo  Agricultural  Works,  50  Iowa 
cannot,  under  a  prayer  for  a  receiver,  596;  Laverty  v.  Sexton,  41  Iowa  435; 
for  a  dismissal  of  the  plaintiff's  bill,  Huston  f.  Seeley,  27  Iowa  183;  Wilson 
and  for  general  relief,  have  a  decree  v,  Horr,  15  Iowa  489;  Simplot  v,  Sim- 
the  effect  of  which  is  to  foreclose  a  plot,  14  Iowa  449;  Cassady  v.  Wood- 
mortgage  and  bar  an  equity  of  redemp-  bury  County,  13  Iowa  113. 
tion.  Butthedecisionsof  our  Supreme  Kentucky,  —  Crow  r.  Owensboro, 
Court  have  been  so  liberal  in  allowing,  etc.,  R.  Co.,  82  Ky.  134;  Schnorbus  v, 
under  a  prayer  for  general  relief,  any  Winkle,  (Ky.  1891)  15  S.  W.  Rep.  861, 
relief  appropriate  to  the  facts  alleged  13  Ky.  L.  Rep.  902. 
and  proved,  that  all  difficulty  under  Maryland,  —  Fenby  v,  Johnson,  21 
this  head  vanishes.  That  court  has  Md.  106;  Dennis  v,  Dennis,  15  Md. 
said  that  *  if  the  allegations  in  the  peti-  124. 

tion  entitle  the  plaintiff  to  any  measure  Massachusetts,  —  Nudd  v.  Powers,  136 

of  redress,  a  deaf  ear  will  not  be  turned  Mass.    273;    Winslow  v,  Nayson,  113 

to  his  complaint   simply  because  he  Mass.  411;  Franklin  v.  Greene,  2  Allen 

thinks  that  justice  should  be  dispensed  (Mass.)  519. 

to  him  in  a  particular  way  other  than  Minnesota,  —  Seibert  v,  Minneapolis, 

and  different  from  that  to  which  he  is  etc.,  R.  Co.,  58  Minn.  39;    Potter  v, 

actually  entitled.'  "  Marvin,  4  Minn.  525. 

Foredotnre   of   Xortgag«  —  Enforoinf  Mississippi,  —  Bark  well  v.  Swan,  69 

Vendor's  Lien.  —  '*  Relief  by  way  of  de-  Miss.    907;     Phelps    v.    Commodore, 

daring  and  enforcing  a  vendor's  lien  (Miss.  1887)  i  So.  Rep.  833. 

is  of  the  same  general  character  as  re-  Missouri,  —  Muenks    v.    Bunch,   90 

lief  upon  a  bill  to  foreclose  a  mortgage  Mo.   500;    Reed  v,  Bott,  100  Mo.  62; 

given  to  secure  purchase  money,  and  Sharkey  v,  McDermott,  91   Mo.  647; 

is.  therefore,  obtainable  on   a   bill   to  Bevin  v,  Powell,  83  Mo.  365,  affirming 

foreclose,  if  the  facts  stated  show  the  11  Mo.  App.  216;  Pomeroy  z^.  Benton, 

existence  of  the  lien  and  the  amount  57  Mo.  550;  McGlothlin  v,  Hemery,  44. 
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7.  Effect  of  Joinder  of  Iiene  —  a.  In  General.  —  By  the  code 
provisions  or  statutes  of  those  states  where  the  former  practice 
has  been  superseded  by  the  so-called  reformed  procedure,  where 
an  answer  has  been  interposed  the  plaintiff  is  not  confined  in  his 
relief  to  that  prayed  for,  but  may  be  permitted  to  take  any  judg- 
ment consistent  with  the  case  made  by  the  complaint  and 
embraced  within  the  issues.  The  right  to  recover  in  such  cases 
depends,  not  upon  the  prayer  of  the  complaint,  but  upon  the 
scope  of  that  pleading  and  the  issues  made,  or  which  might  have 
been  made,  under  it.  The  rule  itself  is  no  more  than  that  recog- 
nized by  courts  of  equity  where  general  relief  is  prayed  for.* 

Mo.  350;  Mittenberger  v,  Morrison,  39  compliance  by  the  defendant  with  scat- 
Mo.  71;  Easley  v.  Prewitt«  37  Mo.  361;  utory  and  constitutional  requirements 
Pensenneau  v.  Pensenneau,  22  Mo.  27.  respecting  the  acquisition  of  rights  of 

Montana,  —  CusterCountyz/.  Yellow-  way  by  railroad  companies,  there  can 

stone  County,  6  Mont.  39.  be  no  recovery  upon  the  theory  that 

Nebraska,  —  Grand  Island  Sa v.,  etc.,  the  defendant  was  a  trespasser  upon 

Assoc.  V,  Moore,  40  Neb.  686.  the  interest  which  the  plaintiff  had  in 

New  York,  —  Boardman  v,  Davidson,  the  public  street.     Benedict  v.  Seventh 

7  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  439;  Ward  R.  Co.,  (Supreme  Ct.)  24  N.  Y. 

Ryder  v,  Jenny.  2  Robt.  (N.  Y.)  '56;  St.  Rep.  169. 

Denman  v.  Prince,  40  Barb.  (N.  Y.)  213;  To  EnfBree  Vaador't  Lien  —  Sflsdsiin. 

Van  Zandt  v.  New  York,  8  Bosw.  (N.  — Where  the  case  made  out  by  a  billis 

Y.)  375;  Brice  v,  Brice,  5  Barb.  (N.  Y.)  that  of  a  vendor's  lien,  and  the  prayer 

533.  of  the  bill  is  for  the  enforcement  of  the 

North  Carolina,  —  Shelton  v,  Davis,  lien  and  a  money  decree  for  any  bat 

69  N.  Car.  324.  ance  due,   it  cannot,  when  it  fuls  as 

Ohio,  —  Corry  v,  Gaynor,  ai  Ohio  St.  to  this  specific  end,  be  retained  as  a 

277.  bill    for    rescission    and   cancellation. 

Tennessee,  —  Allum  v,  Stockbridge,  8  Eufaula  v.  McNab,  67  Ala.  589. 

Baxt.  (Tenn.)  356;  James  v,  Kennedy,  TretpMS  to  Try  Title — Foredotut  rf 

10  Heisk.  (Tenn.)   607;    Merriman  v.  Mortgage.  —  The  plaintiff  in  trespass  to 

Lacefield,  4  Heisk.  (Tenn.)  217;  Dodd  try  title  may  pray  in  the  alternative 

V.     Benthal,    4    Heisk.    (Tenn.)    601;  that  if  on  the  trial  what  he  believes  to 

Arnold  v,  Moyers,  i  Lea  (Tenn.)  315;  constitute  title  should,  in  the  judgment 

Lee   V,   Cone,  4   Coldw.  (Tenn.)  392;  of  the  court,  be  only  a  mortgage,  snch 

Dollman    v.    Collier,   92    Telin.    660;  mortgage  may  be  foreclosed;  but  to 

Nolen  V,  Woods,  12  Lea  (Tenn.)  615.  support  this  prayer  there  must  be  aver- 

Texas,  —  Denison  v.  League,  16  Tex.  ments  establishing  a  right  to  such  re- 

399;    Trammell    v,   Watson,   25   Tex.  lief,  i,  /.,  as  to  the  facts  constitudng 

Supp.   210;    McKinney   v.    Moore,   73  the  instrument  a  mortgage.    Nye  v, 

Tex.  470;  Mcllhennny  Co.  v,  Todd,  71  Gribble,  70  Tex.  458. 

Tex.   400;    Mann   v.    Falcon,  25  Tex.  1.  California,  —  Nevada  Couoty, 

271;    McKey  v.  Welch,  22   Tex.  390;  etc.,  Canal  Co.  v,  Kidd,  37  Cal.  282; 

Edgar  v,  Galveston  City  Co.,  21  Tex.  Rollins  v,  Forbes,  10  Cal.  299. 

302;  Hipp  r.  Huchett,  4  Tex.  20.  Georgia,  —  Mackenzie    v,    Flannery, 

That  the  Belief  Granted  Most  Be  Ck>ii-  90  Ga.  590. 

iistent  with  the  Case  Made,  see  }V»/r A,  IX.  Indiana,  —  Stockton     v,    Lockwood. 

7.  Effect  oj  Joinder  of  Issue.  82   Ind.    158;    Evans    v,   Schafer,  119 

That  Decrees  and  Judgments  Most  Be  Ind.  49;    Houck  v,  Graham,  106  Ind. 

Seoundum  Allegata  et  Probata,  see  article  195. 

Decrees,   vol.  5,  p.  956  et  seq  ;  Judg-  Kansas,  —  Foote  v,  Sprague,  13  Kan. 

MENTS,  vol.  II,  p.  868  et  seq,  155. 

To  Enjoin  Laying  BaUway  —  Damages  Kentucky,  —  Lillard   v,  Brannin.  91 

for  Trespass.  —  In  an  action  to  restrain  Ky.  511;    Bryant  v.  Wood,  90  Ky.  530« 

the  defendant  from  laying  a  railway  12  Ky.  L.  Rep.  454. 

track  in  a  street  upon  which  the  plain-  Massachusetts,  —  Knapp    v.  Douglas 

tifif's  land  abuts,  on  the  ground  of  non-  Axe  Co.,  13  Allen  (Mass.)  i. 
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Ddinidaat*!  Boliof.  —  It  is  essential  that  the  defendant  should  have 
so  framed  his  answer  as  to  show  himself  entitled  to  relief  under 

Mississippi,  —  Mhoon  v,  Wilkerson,  assets  may  be  appointed,  where  only  an 

47  Miss.  633.  accounting  between  partners  is  asked 
Missouri,  —  Ames    v,    Gilmore,     59  for.     Smith  v,  Fitchett,  (Supreme  Ct.) 

Mo.  537;  Henderson  v.  Dickey,  50  Mo.  17  N.  Y.  St.  Rep.  076. 

164.  Establishment  of  Resulting  Trust,  — 

Montana,  —  State     v,     Tooker,     18  An  accounting  and  settlement  of  part 

Mont.  54c.  nership  affairs  confined  to  the  trans- 

Nebraska,  —  Rhea    v,   Reynolds,    13  action  may  be  had,  in  case  the  court 

Neb.  138.  refuses  to  establish  a  constructive  or 

New  York,  —  Marquat  v,  Marquat,  resulting   trust  arising  from  partner- 

la  N.   Y.  341;    Koehler  v,  Brady    78  ship  transactions,   where  suit  for  an 

Hun  (N.  Y.)  443;  Bulkley  f.  Staats,  31  equitable  estate  is    brought  on    that 

Hun  (N.  Y.)  137,  66  How,  Pr.  (N.  Y.)  theory.     Kayser  v.  Maughan,  8  Colo. 

357;    Bonn  V,  Steiger,  31  Hun  (N.  Y.)  333. 

319;    Mackey  v.  Auer,  8  Hun  (N.  Y.)  Ascertainment  of  Proceeds  0/  Sheriff* s 

180;    Johnson    v,    Kelly,   3   Hun  (N.  SeUe,  —  An  execution  sale  maybe  set 

Y.)  139;    Board  man    v,    Davidson,   7  aside,  in  an  action  by  the  judgment 

Abb.  Pr.  (N.  Y.  Super.  Ct.)  439^   Na-  debtor  and  under  a  prayer  for  an  ac-' 

tional  Tradesmen's  Bank  v,  Wetmore,  counting  to  ascertain  the  amount  due 

134  N.  Y.  341;   Chester  v,  Jumel,  (Su-  on  the  purchase  at  the  sheriff's  sale, 

preme  Ct.)  34  N.  Y.  St.  Rep.  339;  Bel-  Shattuck  v.  Cox,  97  Ind.  343. 

knap  V,  Sealey,  3  Duer  (N.  Y.)  570.  Divorce,  —  Common    property    may 

North  Carolina,  —  Gillam  v,  Virginia  be  divided  and  a  homestead  set  apart 

L.  Ins.  Co.,  131  N.  Car.  369.  in  an  action  for  divorce.    Gimmy  v. 

South  Carolina,  —  Sheppard  v.  Green,  Gimmy,  33  Cal.  633. 

48  S.  Car.  165.  Partition.  —  Boundaries  may  be  as- 
South  Dakota,  —  McGillivary  v,  Mc-  certained  and  fixed,  where  that  relief 

Gillivary,  9  S.  Dak.  187.  is    asked  in  addition  to  a  partition, 

Texas,  —  Fowler    r.     Stoneum,     11  though   the  action,  cannot    be    main- 

Tex.  478:  Peters  v,  Caton,  6  Tex.  554.  tained  as  one  for  partition.     Boyd  v, 

Wisconsin,  —  Amory    v,  Amory,   36  Dowie,  65  Barb.  (N.  Y.)  337. 

Wis.  161 ;   Leonard  v,  ftogan,  30  Wis.  Quieting  Title,  —  Enforcement  of  a 

540.  trust  in  land  may  be  decreed,  where  a 

That   After  Iwio    Joinsd   the   Belief  suit  to  quiet  title  cannot  be  maintained 

Chrantad  Moit  Be  Ck>iisiitdiit  with  the  Case  because  the  plaintiff  fails  to  show  pos- 

Xade,  see  supra,  IX.  6.  Consistency,  session.     Ryan  v,  O'Connor,  41  Ohio 

Instaaeei.  —  There  are  numerous  ex-  St.  368. 

am  pies  of  the  application  of  this  prin-  Strict  Foreclosure,  —  Foreclosure  and 

ciple  in  the  reports  as  follows:  sale  may  be  decreed,  where  strict  fore- 

Requiring  New  Security^  etc,  —  Where  closure  is  sought.     Sage  r^  McLaugh- 

the  court  refused  to  remove  a  trustee  lin,  34  Wis.  550. 

under  a  bill  filed  for  that  purpose,  it  That   a   Strict    Foreclosure  May  Be 

required  him  to  g^ve  a  new  bond,  and  Granted  under  a  prayer  for  foreclosure 

act  under  its  direction.     Faust  v.  Levy,  and  sale,  see  Nevin  v.  Lulu,  etc.,  Min. 

4  Lea  (Tenn.)  330.  Co.,  10  Colo.  364. 

Treating    Action    for    Recovery    of  Reinvestiture  of  Custody,  —  On  setting 

Money  as    Creditor's   Bill,  —  Where   it  aside  a  deed  from  wife  to  husband  the 

was  sought  to  recover  of  a  general  latter  may  be  restored  to  his  original 

partner  moneys  alleged  to  have  been  estate,  though  that  relief  is  not  prayed, 

wrongfully  taken  by  him  from  the  as-  Gilmore  v,  Burch,  7  Oregon  384. 

sets  of  his  insolvent  firm,  and  to  hold  Disposing  of  Creditor's  Claim,  —  On 

him  as  such  partner,  the  action  was  vacating  a  judgment  against  a  corpo- 

treated  as  in  the  nature  of  a  creditor's  ration,    the    claim    of    the    judgment 

bill,  requiring  the  defendant  to  account  debtor  may  be  passed  on  and  finally 

as  a  special  partner  for  capital  and  disposed  of.    Whittlesey  v,  Delaney, 

profits   withdrawn    by    him.     Bell   v.  33  N.  Y.  571. 

Merrifield,  109  N.  Y.  303.  Ascertainment  of  Debtor's  Interest.  — 

Accounting    Between   Partners  —  Re-  A  judgment  and   execution   may    be 

ceivership.  —  A  receiver  for  partnership  awarded  against  debtors,  where  it  is 
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so  as  to  justify  the  court  in  awarding  relief  on  facts  set  up  in  the 
answer  which  are  materially  different  from  those  set  forth  in  the 
complaint.* 

c.  Relief  Within  IssyES.  —  The  proposition  that  no  judg- 
ment will  be  permitted  which  is  not  embraced  within  the 
issues  means  no  more  than  that  no  relief  can  be  granted  which 
is  not  within  the  issues  made  in  the  case.* 

application  of  the  proceeds  to  the  reim-  no  affirmative  relief ,  a  decree  requiring 
bursement  of  the  defendant  for  part  the  plaintiff  to  issue  to  the  defendant  i 
of  the  purchase  money  already  paid,  if  certain  number  of  shares  is  improper, 
the  issue  of  fraud  is  found  in  favor  of  because  not  embraced  within  the  is- 
the  defendant,  it  is  nevertheless  im-  sues.  Hampton,  etc.,.  R.,  etc.,  Co.  p. 
proper  to  enter  a  decree  that  the  plain-  Charleston  Bank,  48  S.  Car.  120.  The 
tiff  shall  retain  the  money  received  by  court  said:  "  The  plain ti£f  may  possess 
him  if  the  defendant  retains  possession  some  good  defense  against  such  issae 
of  the  land,  and  that  the  balance  of  the  which,  under  the  pleadings,  it  was  not 
notes  for  the  purchase  price  be  satis-  invited  to  make.'' 
fied,  as  such  a  decree  is  not  consistent  8.  Lothian  v.  Wood,  55  Cal.  159; 
with  the  pleadings  of  the  case.  Bald-  Cleveland,  etc.,  R.  Co.  v,  Molioe  Plow 
win  V.  Whaley,  78  Mo.  186.  Co.,  13  Ind.  App.  225;  Clapp  v.  Mc- 
To  Bet  Aside  Deod  ~  Afflrming  the  Con-  Cabe,  84  Hun  (N.  Y.)  379;  Hampton, 
timot. —  Where  a  suit  is  brought  to  set  etc.,  R.,  etc.,  Co.  v,  Charleston  Bank, 
asideadeedand  to  recover  the  property  48  S.  Car.  126.  And  see  the  citations 
conveyed,  a  judgment  having  the  effect  and  notes  supra,  IX.  7.  a.  In  G^iural; 
of  confirming  and  enforcing  the  con-  IX.  7.  b.  Consistency, 
tract  sought  to  be  set  aside  is  incon-  Prayer  for  Attaehmeat — Setting  Ailii 
sistent  with  the  case  made  by  the  Bale.  —  Where  a  bill  charged  that  cer- 
plaintiff.  Crawford  v.  Stevens,  (Tex.  tain  notes  were  given  for  the  purchase 
Civ.  App.  1895)  31  S.  W.  Rep.  80.  price  of  goods  sold  to  defraud  the  sell- 
Betting  Aside  a  Bale  Denied  in  the  Com-  er's  creditors,  and  prayed  that  the 
plaint.  —  Where  the  prayer  of  the  bill  notes  in  question  be  **  attached  specifi- 
is  for  an  account  of  a  trust,  a  sale  of  cally,  and  held  for  the  payment  of 
the  trust  property,  and  for  general  re-  complainants'  debt,**  and  no  issue  as 
lief,  a  decree  setting  aside  a  sale  can-  to  the  validity  of  the  sale  was  made  in 
not  be  granted  when  the  complainant  the  bill,  it  was  held  that  in  the  absence 
denies  that  there  has  been  such  a  sale,  of  any  alternative  prayer  therefor  no 
as  such  relief  is  inconsistent  with  that  relief  could  be  given  declaring  the  sale 
allegation.  Charles  v,  Dubose,  29  fraudulent  and  setting  it  aside,  nor 
Ala.  367.  could  recourse  to  the  goods  be  had. 
Partilion  —  Declaring  Title  and  Giving  James  v.  Kennedy,  10  Heisk.  (Tenn.) 
Poeieiiion.  —  Where  a  petition  contains  607. 

the  allegations  appropriate  to  a  suit  Belief  Too  Broad.  —  In  ejectment  where 

for  partition,  and  the  prayer  is  for  a  the  defendant  claimed  to  be  the  owner 

partition  and  general  relief,  but  there  of  the  land  in  controversy  and  averred 

is  no  allegation  that  the  defendants  are  that  the  deed  of  trust  through  which 

in  possession  or  withhold  the  posses-  the  plaintiff  claimed  title  was  procured 

sion  from  the  plaintiff,  a  judgment  for  from  her  by  false  representations  and 

title  to  an  undivided   interest  in   the  was  improperly  executed,  and  prayed 

land  in  controversy  and  for  a  right  of  that  the  deed  of  trust  and  the  deed  to 

possession  is  erroneous,  as  being  in-  the  plaintiff  from  the  trustee  *'  be  set 

consistent  with  the  case  made  by  the  aside  and  for  naught  held,  and  that  the 

petition.       McKinney    v,     Moore,     73  title  acquired   by   plaintiff  by   virtoc 

Tex.  470.  thereof  be  divested,  and  vested  in  **tbe 

1.  DeliTory   of   Stock  — Issue  of   Vew  defendant,  etc.,  a  decree  by  which  such 

Shares.  —  In  an  action  by  a  corporation  deed   was  set  aside,  the   plaintiff  di- 

to  compel  the  defendant  to  deliver  up  vested  of  all  title  in  the  land  in  qnes- 

certain  shares  of  the  plaintiff's  capital  tion,  and   "  the   title  therein    *    *   * 

stock  which  were  claimed  to  have  been  hereby  vested  in  the  said  "  defendant, 

illegally  pledged,  if  the  defendant  asks  was  held  too  broad,  since  the  only  re- 
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d.  Equivalents  of  Answer  —  Demurer.  —  Under  statutory 
provisions  of  the  nature  here  discussed,  the  interposition  of  a 
demurrer  is  not  equivalent  to  the  filing  or  interposition  of  an 
answer,  so  as  to  entitle  the  plaintiff  to  relief  not  prayed  for.* 

Appearance.  —  But  it  has  been  held  that  consistent  relief,  although 
not  prayed  for,  may  be  given  under  some  circumstances  where 
the  party  has  appeared,  or  has  been  advised  of  the  nature  of  the 
relief  soug^ht.* 

8.  Effect  of  De&nlt  by  Defendant  —  in  eeneral.  —  In  conformity 
with  the  rule  in  equity  that  where  special  relief  alone  is  prayed, 
in  case  of  default  the  relief  is  confined  to  that  demanded  in  the 
complaint,  it  is  generally  provided  in  thoses  states  which  have 
adopted  the  code  practice  wholly  or  in  part  that  where  there  is 
no  answer  the  judgment  shall  not  be  more  favorable  to  the  plain- 
tiff than  that  demanded  in  the  complaint.' 

lief  to  which  the  defendant  was  entitled  In  Wiieonein  a  demurrer  was  held  to 

was  to  have  the  deed  set  aside  as  to  be  equivalent  to  an  answer,  so  as  to 

her,  leaving  her  in  the  same  situation  entitle  the   plaintiff   to   relief   not  de- 

in  respect  to  the  real  estate  as  if  she  manded  in  the  complaint,  where  it  ap- 

had  never  executed  it.     Mays  v,  Pryce,  peared  that  the  judgment  was  rendered 

95  Mo.  603.  upon   notice,  that  the  defendant  was 

Fraud  in  Proeoring  Deed  —  Mental  In-  present  when  it  was  rendered,  that  he 

eapaoitj.  —  Where  the  only  issue  in  the  did  not  except  or  object  to  it,  and  that 

case  was  whether  a  conveyance  had  the    relief    granted     was    consistent, 

been   procured   by   fraud,  deceit,  and  Viles  v.  Green,  91  Wis.  217. 

undue  influence,  and  the  prayer  was  to  8.  See  Viles  v.  Green,  01  Wis.  217. 

set    the    conveyance     aside    on    that  In  Wiieoniin.  —  The    County  Court 

ground,  it  was  held  erroneous  to  set  it  sitting  as  a  court  of  probate  is  not  lim- 

aside  on  the  ground  that  the  grantor  ited  to  granting  or  refusing  the  precise 

did  not  have  sufficient  mental  capac-  relief  asked,    but,    acting    within    its 

ity  to  execute  a  deed,  no  such  issue  jurisdiction,  it  may,  especially  where 

being    presented    by    the    pleadings,  the  parties  opposed  in  interest  are  pres- 

Hines  v,  Horner,  86  Iowa  594..  ent  or  are  represented,  grant  any  relief 

The  trial  court  **  is  not  bound  to  consistent  with  the  facts  proved  or  ad- 
give  other  relief  than  that  specifically  mitted,  and  which  the  justice  of  the 
asked,  or  to  allow  an  amendment  of  case  demands.  Brook  v,  Chappell,  34 
the  prayer  to  correspond   with   it,  on  Wis.  405. 

application  made  after  trial  and  verdict  8.  California,  —  Mudge  v.  Steinhan, 

upon  the  theory  of  the  case  stated,  and  78  Cal.  35;    Chase  v.  Christianson,  41 

in  view  of  the  relief  asked  in  the  com-  Cal.  253;    Parrott  v.  Den,  34  Cal.  80; 

plaint,  without  reference  to  the  ques-  Logan  r.  Hillegass,  16  Cal.  200;  Raun 

tion  whether  all  the  issues  have  been  v,  Reynolds,  11  Cal.  15. 

fully  litigated  and  determined  in  favor  Colorado,  —  Clear  Creek,  etc.,  Gold, 

of  the  plaintiff,  or  to  the  proofs  and  etc.,  Min.  Co.  v.  Root,  i  Colo.  374. 

circumstances  of    the  case.     If    such  Idaho,  —  Lowe  v.  Turner,   i   Idaho 

practice  could  be  tolerated,  defendants  107. 

would  be  liable  to  be  misled,  and  have  Iowa,  —  Johnson  v,  Mantz,  69  Iowa 

judgments  entered  against  them  on  is-  710;     McGlaughlin    v,    O'Rourke,    12 

sues  never,  in  fact,  litigated  and  deter-  Iowa  459. 

mined.**      The    matter    rests    in    the  Kentuckv,  —  Sinking  Fund  Com*rs  v. 

sound  discretion  of  the  court.     Nevada  Mason,  (Ky.  1897)  41  S.  W.  Rep.  548. 

County,   etc.,    Canal  Co.  v,  Kidd,  37  Minnesota,  —  Seibert  r.  Minneapolis, 

Cal.  282.  etc.,   R.  Co.,  58  Minn.  39;    Minnesota 

1.  Sinking  Fund  Com'rs  v.  Mason,  Linseed  Oil  Co.  r.  Maginnis,  32  Minn. 

(Ky.  1897)  41  S.  W.  Rep.  548;  Kelly  v,  193;  Prince  v.  Farrell,  32  Minn.  293. 

Downing,  42  N.  Y.  77;   Alexander  v,  Nevada,  —  Burling    v,  Goodman,    i 

Katie.  63  How.  Pr.  (N.  Y.  C.  PI.)  262,  Nev.  314. 

10  Daly  (N.  Y.)  506.  New  York,  —  Argall  v,  Pitts,  78  N. 
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The  OlijMt  of  Sneli  a  ProyiiioA  is  obvious.  By  being  advised  of  the 
nature  and  extent  of  the  relief  which  is  sought,  the  defendant,  if 
he  chooses,  may  suffer  a  default  and  thus  restrict  the  plaintiff  to 
his  exact  claim.  In  other  words,  the  defendant,  by  failing  to 
answer,  does  not  admit  that  judgment  can  be  given  to  the  plain- 

Y.  239;    Hale  v,  Omaha  Nat.  Bank,  49  tion.     Peck  v.  New  York,  etc.,  R.  Co., 

N.  Y.  626,  reversing  33  N.  Y.  Super.  85  N.  Y.  246. 

Ct.  40;   Bradley  e^.  Aldrich,  40  N.  Y.  Partition  —  Aoooont  for  BoAta. —  la  an 

504;  Clapp  V,  McCabe,  84  Hun  (N.  Y.)  action  for  partition,  if  the  defendants 

379;  Mackey  v.  Auer,  8  Hun  (N.  Y.)  180;  do  not  answer,  a  decree  requiring  them 

Olcott  V,  Kohlsaat.  (Supreme  Ct.)  27  N.  to  account  for  rents  is  improper,  if  such 

Y.  St.  Rep.  914;   Vandenburgh  v.  New  relief  is  not  prayed  for.     BuUwinker  r. 

York  City  Cent.  Underground  R.  Co.,  Ryker,   12  Abb.   Pr.  (N.  Y.  Supreme 

57  N.  Y.  Super.  Ct.  285;  Willis  v.  Fair-  Ct.)  311. 

child,  51  N.  Y.  Super.  Ct.  405;  Simon-  Mochanie'i  Lien— Intoroot  of  Tonant 

son   V,    Blake,    12    Abb.    Pr.   (N.    Y.  —  In  an  action  to  enforce  a  mechanic's 

Supreme  Ct.)  331,  20  How.  Pr.  (N.  Y.)  lien  for  materials  used  in  erecting  a 

484;   Corrigan  v.  Coney  Island  Jockey  building  by  one  defendant  who  was  a 

Club,  2  Misc.  Rep.  (N.  Y.  Super.  Ct.)  tenant  on  the  land  of  the  other  defend- 

512;   Hall  V,  Hall,  38  How.  Pr.  (N.  Y.  ant,  where  the  tenant  suilcred  default 

Supreme  Ct.)  07;    Alexander  v,  Katte,  a  judgment  that  the  plaintiff  was  en- 

10  Daly  (N.  Y.)  506,  63  How.  Pr.  (N.  titled  to  a  vendor's  lien  for  the  mate- 

Y.)  262;    Moses  V,  Walker,  12  Hilt.  (N.  rials  furnished  and  that  he  should  hare 

Y.)  536;   Olcott  V,  Kohlsaat,  (Supreme  a  right  to  enter  upon  the  premises  and 

Ct.)  8  N.  Y.  Supp.  117.  remove  and   sell  such   materials  was 

North  Carolina, — Jones  v,  Mial,  82  held  outside  the   issues,  and  a  judg- 

N.  Car.  257.  ment   was  directed   to  be  entered   in 

SoufA  Carolina,  —  Ross  v,  Carroll,  33  favor  of  the  plaintiff  for  a  lien  upon 

S.  Car.  202.  such  interest  as  the  tenant  had  in  the 

Tennessee,  —  Lancaster  Mills  v.  Mer-  land  at  the  time  of  the  accruing  of  the 

chants'  Cotton-press  Co.,  89  Tenn.  i,  lien.     Lothian  v.  Wood.  55  Cal.  159. 

45  Am.  &  Eng.  R.  Cas.  423.  XMToreo  and  Alimony  —  XMTision  of  His- 

IVisconsin.  —  Whitehill  v,  Jacobs,  75  band's  Property.  —  If  the  complaint,  in 

Wis.  474:    McKenzie  v.  Peck,  74  Wis.  an  action  for  divorce,  demands  as  re- 

208;    Edleman   v,   Kidd,   65   Wis.   18;  lief  as  to  alimony  a  temporary  allow- 

Brook  V,  Chappell,  34  Wis.  405.  ance  only,  a  default  judgment  for  the 

But  see  Gillett  v,  Clark,  6  Mont.  190,  division  of  the  husbancTs  property  is 

wherein  it  was  stated  that  a  party  is  erroneous.     Hoh  r.  Hoh,*  84  Wis.  378. 

entitled  to  the  relief  which  the  facts  Sosoission  —  I^Jnnetion. —  In  an  action 

alleged  and  proved  warrant  whether  against  prison  commissioners  by  les- 

his  prayers  are  answered  or  net.     See  sees  of  convict  labor,  it  is  improper  to 

also  the  citations  supra^  IX.  7.  Effect  of  enter  a  judgment  enjoining   the   de- 

Joinder  of  Issue,  fendants    from    interfering    with    the 

As  to  tiio  Moainro  of  Boliof  on  Doftinlt  plaintiff's  right  to  use  convicts  outside 

under  a  general  prayer,  see  supra  IX.  the  prison  walls,  where  the  prayer  of 

4.  b.  Disclaimer  or  Default,  the  petition  is  that  the  contract  be  rc- 

Failnro  to  Ask  BoUot  —  No  relief  can  scinded,  and  the  accounts  between  the 

be  given  against  a  defendant  who  has  parties  determined,  and  for  general  re- 

not  answered  and  as  to  whom  no  relief  lief.     Sinking  Fund  Com'rs  v.  Mason, 

is   prayed.     Kelly  v.  Downing,  42  N.  (Ky.  1807)  41  S.  W.  Rep.  548. 

Y.  71.  Vaoation  of  Tax  Dood  —  roouMJon  of 

Who  Can  Oljoet.  —  The  provision  that  Property.  —  Where  the  only  relief  spe- 

when  no  answer  is  filed  the  judgment  cifically  asked  for  is  that  tax  deeds  be 

shall  be  no  more  favorable  to  the  plain-  vacated,  set  aside,  and  canceled,  and 

tiff  than  that  demanded  in  the  com-  possession  of  the  property  is  not  prayed 

plaint  is  intended  for  the  protection  of  for,  it  cannot  be  awarded  on  final  judg- 

defendants   who    suffer    default,    and  ment.     Swart   v,   Boughton,   35    Hun 

cannot  be  invoked  in  an  attack  upon  (N.  Y.)  284. 

the  judgment  by  one  not  a  defendant  OanoollaUon  of  Votoi  and  Monoy  Jai^ 

or  interested  in  the  defense  of  the  ac-  mont.  —  Where  the  complaint  asked  to 
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tiff  for  the  relief  demanded  by  the  complaint,  but  merely  admits 
that  the  plaintiff  is  entitled  to  such  relief,  not  greater  than  that 
demanded  in  the  complaint,  as  the  facts  alleged  entitle  him  to.' 
Orantiaff  B«liaf  Vot  Prayad.  —  A  judgment  for  greater  relief  than 
that  prayed  for  is  not  necessarily  void,  where  the  excessive  relief 
granted  can  be  ascertained  and  separated  from  that  to  which  the 
party  is  legally  entitled.  It  has  been  said  that  such  a  judgment 
is  a  most  erroneous  judgment,  which  may  be  corrected  by  appeal, 
by  motion,  or  in  some  other  appropriate  way.* 

have  notes  to  the  amount  of  five  thou-  Diamiifal  ai  to  Part  of  Defondanta.  — 

sand  dollars  delivered  up    and    can-  Where  the  action  is  dismissed  as  to  two 

•celed,  and  for  a  money  judgment  for  defendants,    a    decree    requiring    the 

two  thousand  dollars,  and  the  defend-  other  defendants  to  convey  is  not  in 

ant  did  not  answer,  a  judgment  for  excess  of  the  relief  asked  by  the  prayer 

-seven   thousand   doUars  is  erroneous  that  the  *'  defendants  **  be  required  to 

because  an  excess  of  the  relief  asked,  convey.     Brooks  v,  Carpentier,  53  Cal. 

Hurd  V,  Leavenworth,  i  Code  Rep.  N.  287. 

S.  (N.  Y.  C.  PI.)  278.                         •  1.  Argall  v,  Pitts.  78  N.  Y.  239. 

Answer  Strieken  Out.  —  Where  the  de-  Where  the  plaintiff's  pleading  is  in- 

fendant    files    an    answer    which    is  sufficient  to  establish  a  cause  of  ac- 

^tricken  out  for  irregularity,  a  subse-  tion,  no  relief  can  be  granted,  although 

quent  judgment  by  default  cannot  be  there  is  a  general  prayer,  and  the  de- 

for  more  than  was  asked  in  the  prayer,  fendant  does  not  answer.     Lancaster 

Lattimer  v,  Ryan,  20  Cal.  629.  Mills  v.  Merchants'  Cotton-press  Co., 

In  Ross  V,  Carroll,  33  S.  Car.  202.  in  89  Tenn.  2. 
addition  to  the  usual  prayer  for  a  fore-  2.  Ross  v.  Carroll,  33  S.  Car.  202; 
closure  and  sale  and  for  an  execution  Harrison  v.  Union  Trust  Co.,  144  N. 
for  the  deficiency  there  was  a  prayer  Y.  326,  affirming  80  Hun  (N.  Y.)  463; 
for  *'  such  other  and  further  relief  as  Chase  v,  Christianson,  41  Cal.  253,  in 
the  circumstances  may  require  and  as  which  case  it  was  held  that  Prac.  Act 
to  the  court  may  seem  just."  The  Cal.,  §  147,  providing  that  relief  should 
complaint  alleged  two  notes  secured  not  exceed  that  prayed  for  when  no 
by  a  mortgage,  but  alleged  the  amount  answer  is  filed,  had  *'  no  application  to 
of  only  one  of  them,  which  was  past  questions  of  jurisdiction,"  and  that  a 
due  when  the  .action  was  commenced,  judgment,  "  even  though  it  might  ex- 
It  was  held  that  although  a  judgment  ceed  the  measure  of  relief  demanded 
of  foreclosure  for  principal  and  interest  in  the  complaint,  and  no  answer  had 
due  and  to  become  due  on  both  notes  been  filed,  would  not  be  void  for  that 
was  not,  perhaps,  in  proper  form,  yet  reason,  but  erroneous  merelv." 
it  was  valid  and  would  not  be  enjoined,  Corrootloxi  of  Judgment.  —  In  McKen- 
one-half  the  second  note  having  become  zie  v.  Peck,  74  Wis.  208,  wherein  a 
due  when  the  judgment  was  rendered,  personal  judgment  was  given  and  also 

Three  Tears'  Interoit  under  Prayer  fbr  a  judgment  for  a  lien,  the  essential 

Two.  —  When,  in  a  prayer  for  relief,  facts  in  the  complaint  showed  a  right 

only  two  years'  interest  is  demanded  to  such  relief,  but  contained  no  prayer 

as  due,  and  the  defendant  makes  de-  for  a  lien,  and  the  part  of  the  judg- 

fault,  a  judgment  for  three  years'  in-  ment  relating  to  the  lien  was  reversed 

terest  is  improper.     Zwickey  r.  Haney,  and  the  personal  judgment  left  undis- 

63  Wis.  467.  turbed. 
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Waiver  of  Right,  854. 


'% 


3)  Caution  as  to  Effect  of  Statement,  854. 

4)  Statement  Must  Not  Be  under  Oath,  855, 

5)  Manner  of  Taking  Statement,  856. 
'6)  Reduction  to  Writing,  856. 
^7)  Statement  to  Be  Read  to  Accused,  856, 
^8)  Signature  to  Statement,  857. 

8.  Decision  of  the  Magistrate,  857. 

a.  In  General^  857. 

b.  Sufficiency  of  Evidence,  859. 


(i)  At  Common  Law^  859. 


2)  Under  Modern  Practice^  859. 
9.  Commitment,  862. 
10.  Return,  862. 

a.  Necessity  for,  862. 

b.  Reason  for  Requirement,  863. 

c.  By  Whom  Made,  864. 

d.  Power  to  Order  Further  Return,  864. 

e.  Termination  of  Magistrate's  Power,  865. 

IX.  ETnOT  OF  LEtSEGXTLABITIES  IH  OB  WAVT  OF  EXAXIHATIOV,  865. 

1.  In  General,  8615. 

2.  Raising  Objections,  866. 

a    For  Omission  or  Irregularities  Preceding  Examina- 
tion, 866. 
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aeftnltton,  ftc,   PRELIMINARY  EXAMINATION,     of 

b.  For  Want  of  Examination  or  Errors  Therein^  866. 
(i^   Time  of  Raisings  866. 
(2)  Manner  of  Raisings  867 
3.  Waiver  of  Objection,  867. 
X  BnTDIHG  OVEB  WITVE88E8,  868. 

XL  Pbocedttbe  IV  Cases  of  Covoitbsivt  Jubisdiotiov,  869. 
XU  Beeeabdig  OB  New  Tbial,  870. 

Zin.   PBOOEEDniGS  IV    THE  NATXTBE  OF  APPEAL    FBOM    SXAMnTA- 
TIOH,  870. 

XI7.  Opebatiov  as  Bes  Ad jtoicata  —  Fobxeb  Jeopabdt,  871. 

CROSS-REFERENCES. 

See  in  general  article  INDICTMENTS,  INFORMATIONS, 
AND  COMPLAINTS,  vol.  10,  p.  344;  and  see  the  various 
criminal  titles  in  this  work. 

L  DEFIVITIOV,  OBIGIV,  AVD  NATUBB  of  PBOCEEDIVG  —  DeilnitiQa. 

—  A  preliminary  examination  is  the  hearing  given  to  a  person 
accused  of  crime,  by  a  magistrate  or  a  judge  exercising  the  func- 
tions of  a  committing  magistrate,  to  ascertain  whether  there  is 
evidence  to  warrant  and  require  the  commitment  and  holding  to 
bail  of  the  person  accused.* 

Origin.  —  Under  the  earlier  English  common  law  the  right  to  a 
preliminary  examination  did  not  exist.  The  proceeding  is  purely 
statutory  in  its  origin. • 

1.  Bouv.  L.  Diet.  objects  of  the  statutes  relating  to  the 

2.  State  V.  Webster,  39  N.  H.  06;  duties  of  justices  up  to  the  time  of 
French  v.  People,  3  Park.  Cr.  Rep.  (N.  Philip  and  Mary.  The  statutes  i  and 
Y.  Supreme  Ct.)  114;  Harper  v.  State,  2  Ph.  &  M.,  c.  13,  and  the  2  and  3  Ph. 
7  Ohio  St.  73;  U.  S.  V,  Ronzone,  14  &  M.,  c.  10,  were  the  first  that  enabled 
Blatchf.  (U.  S.)  69.  justices  of  the  peace  to  take  anything 

At  Common  Law  JnitioM  of  the  Peace  in  the  nature  of  an  examination  of  the 

were  not  enabled  to  take  examinations  charge  on  the  arrest  of  a  prisoner,  and. 

of  persons  accused  of  crime.     Bridge-  according  to  the  opinion  of  Grose,  J., 

man,   L.  C.  J.,  Kelyng  19.     See  also  in  Rex  r.  Lambe,  2  Leach  C.  C.  558, 

Rex  V,  Lambe,  2  Leach  C.  C.  552.  the  only  intention  of  the  legislature  in 

Early  English  Statutes.  —  The  right  to  passing  the  former  act  was  to  prevent 
such  examination  was  first  conferred  justices  of  the  peace  from  admitting 
by  the  statutes  i  and  2  Ph.  &  M.,  c.  13  offenders  improperly  to  bail;  while  the 
and  2  and  3  Ph.  &  M.,  c.  10.  and  then  sole  object  of  the  latter  act  wais  to  en- 
only  in  the  case  of  felonies;  but  the  able  justices  to  take  such  information 
right  was  afterwards,  by  statute  7  Geo.  of  those  that  bring  the  prisoner,  of  the 
IV.,  c.  24,  extended  to  the  cases  of  per-  facts  and  circumstances  of  the  felony, 
sons  accused  of  misdemeanors.  and  to  transmit  what   passes  before 

'*  At  common  law,  however,  as  de-  them  to  the  Court  of  Oyer  and  Ter- 

clared  bv  Bridgeman,  L.  C.  J.  (Kelyng  miner,  or  jail  delivery,'  to  enable  the 

19),  justices  of  the  peace  were  not  en-  judge  and  jury  before  whom  the  pris- 

abled  to  take  examinations;    the  bail-  oner  is  tried  to  see  whether  the  offense 

ing  or  detention  of  those  brought  be-  is  bailable,  and  whether  the  witnesses 

fore  them   were  the  only   matters  of  are  consistent  or  contradictory  in  the 

which  they  had   cognizance,   and   the  evidence  they  give.*'      See  article  on 

abuses  arising  from  their  improper  ex-  *'  The    Preliminary    Investigation    of 

ercise,  or  refusal,  of  bail  were  the  only  Crime,"  3  Crim.  L.  Mag.  297. 
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Vatnre.  —  A  preliminary  examination  is  not  a  trial,  ^  and  the 
rules  that  govern  criminal  pleading  and  the  scope  and  import  of 
trial  issues  and  the  relevancy  of  evidence  are  not  applicable.' 

It  Is  Only  a  Preliminarj  Inquiry  whether  there  be  sumcient  ground 
to  commit  the  prisoner  for  trial,'  and  on  such  an  examination 
the  only  issue  tried  by  the  examining  magistrate  is  as  to  whether 
there  is  2l  prima  facie  case  established.* 

n.  Bight  TO  ExAmvATiov — 1.  When  Necessary  —  tf.  General 
Rule.  —  In  many,  if  not  most,  of  the  states,  the  preliminary 
examination  of  a  person  accused  of  crime  is,  with  exceptions  to 

1.  Matter  of  Garst,  lo  Neb.  78;  Lati-  What  Constitntss  8iiflei«nt  PrsHmlnary 

mer  v.  State,  55  Neb.  609;  Turner  v.  Szamination.  —  In  a  criminal  prosecu- 

People,   33   Mich.   363;     Hamilton    v,  tion  for  a  felony,  where  the  defendant 

People,   29  Mich.    173;    Cox  v.  Cole-  interposes  a  plea  in  abatement,   upon 

ridge,  I  B.  &  C.  37,  8  E.  C.  L.  17.  the  ground  that  he  has  not  had  any 

Vo  BiU  of  Exesptioiis  by  an  Kyamintng  proper  preliminary  examination,  the 
Court.  —  An  examining  court  has  no  only  questions  presented  to  the  court 
right  to  sign  a  bill  of  exceptions  to  any  for  consideration  are  whether  an  at- 
opinion  or  act  of  the  court;  and  if  it  tempt  has  been  made  to  give  the  de- 
does  so  it  is  no  part  of  the  record  of  the  fendant  a  preliminary  examination, 
trial.  Souther  v.  Com.,  7  Gratt.  (Va.)  and  whether,  by  such  attempt,  reason- 
673.  able  notice  has  been  given  to  him  with 

8.  Turner  v.  People,  33  Mich.  363.  regard  to  the  nature  and  character  uf 

8*  Per  Abbott,  Cf.  J.,  in  Cox  v.  Cole-  the  offense  charged  against  him.     And 

ridge,   I  B.  &  C.  37,  8  E.  C.  L  17;  it  is  not  necessary,  in  such  a  case,  that 

State  V,  Hartwell,  35  Me.  129;  Yaner  v,  the  papers  and  proceedings  on  the  pre- 

People,  34  Mich.  286;  Cargen  v.  People  liminary  examination  should  be  tech- 

39    Mich.    549;    Secor  v,   Babcock,   2  nically  regular    and    exact,    like    the 

Johns.  (N.  Y.)  203;  U.  S.  v.  Burr,  25  papers  and  proceedings  required  on  the 

Fed.  Cas.  No.  14,692a,  4  Cranch  (U.  S.)  final  trial.     It  is  not  necessary  that  the 

455;    Matter  of  Van  Cam  pen,  2  Ben.  papers  and  proceedings  on  the  prelim- 

(U.  S.)  419;  U.  S.  V,  Bloomgart,  2  Ben.  inary  examination  should  set  forth  the 

(U.  S.)  356;  Cox  V.  Coleridge,  i  B.  &  offense  in  all  its  details,  and  with  per- 

C.  37,  8  E.  C.  L.  17,  2  D.  &  R.  86.  feet  and  exhaustive  accuracy.     For  the 

4.  Reg.  V,  Garden,  49  L  J.  M.  C.  i.  purpose  of  authorizing  a  final  trial,  and 

ThoDofoiidaBt'sXTidonoo.  —  A  commit-  requiring  that  the  defendant  should 
ting  magistrate  is  only  to  decide  plead  to  the  merits  of  the  action,  all 
whether  there  is  sufficient  evidence  to  that  is  necessary  is  that  the  defendant 
hold  to  bail;  but  he  ought  to  hear  the  should  be  given  a  fair  opportunity  to 
defendant's  evidence  of  matters  which  know,  by  a  proffered  preliminary  ex- 
could  be  easily  explained  if  the  ac-  amination,  the  general  character  and 
cused  were  allowed  to  off^r  testimony,  outlines  of  the  offense  charged  against 
The  practice  ought  to  be  so  moulded  him.  It  is  not  necessary  that  all  the 
that  the  magistrate  could  hear  and  details  and  technical  averments  re- 
judge  of  the  reasonableness  of  the  de-  quired  in  an  information  should  be  set 
fendant's  explanations;  at  the  same  forth  in  the  papers  used  on  the  prelim- 
time  he  ought  not  to  try  the  case,  but  inary  examination;  and  the  defendant 
to  moderate  the  rule  in  accordance  with  should  take  notice,  from  the  evidence 
justice.  Philpot  v,  Bailey,  Binns'  introduced  by  the  state  on  the  prelim- 
Just.  (Pa.  8th  ed.)  500.  inary  examination,  as  well  as  from  the 

Proooedingi  So  Hot  Abato  Boforo  Final  papers  in  the  case,  of  the  nature  and 

IHipofitioii.  —  The  proceedings  on  pre-  character  of  the  offense  charged  against 

liminary  examination  are  not  judicial  him.    State  v.  Bailey,  32  Kan.  83.    See 

in  the  technical  sense  of  the  term,  and  also  People  v,  Coffman,  59  Mich,  i,  in 

when  once  begun,  on  proper  complaint  which  case  it  is  held  that  a  sufficient 

and  arrest,  do  not  abate  before  their  preliminary    examination     is    shown 

final  disposition  by  discharge  or  com-  where  a  sufficient  complaint  and  war- 

mitment.      Hamiltoa    v,    reople,    39  rant  appear  on  examination  of  witnesses 

Mich.  173.  before  the  magistrate  who  issued  the 
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be  hereinafter  noted,  essential  to  authorize  proceedings  against 
him  by  information.* 

Baqniiito  to  Warrant  of  Bomoral.  —  Where  a  person  has  been  accused 
of  crime  committed  in  another  district  a  preliminary  examination, 
unless  waived,  is  necessary  in  order  to  establish  the  identity  and 

warrant,  and  a  commitment   by  him  Nebraska,  —  White  v.  State,  28  Neb. 

reciting  that  he  finds  the  crime  charged  341;    Latimer  v.   State,  55  Neb.   609; 

to  have  been  committed  and  probable  Coffield  v.  State,  44  Neb.  417;  White  v. 

cause  to  believe  the  respondent  guilty.  State,  28  Neb.  341. 

1,  California,  —  People  v,  McCurdy,  New  Hampshire,  —  State  v,  Thomp- 

68  Cal.  576;  People  v.  Van  Horn,  119  son,  20  N.  H.  250;  State  v,  Hilton,  32 

Cal.  323;  People  v,  Kilvington,  (Cal.  N.    H.   285;    State  v,   Stevens,    36  N. 

1894)  36  Pac.  Kep.  13;  People  v,  Sher-  H.  59. 

man,   (Cal.    1893)    32   Pac.    Rep.   879;  New  York,  —  Pratt  v.  Hill,  16  Barb. 

£x  p.   Baker,  88  Cal.  84;    People  v,  (N.  Y.)  303;  Matter  of  Ramscar,   i  N. 

Bawden,  90  Cal.  195;  People  r.  Golden-  Y.  Crim.  Rep.  33;  People  v.  Drury,  a 

son,  76 Cal.  328;  People  v,  Tarbox,  115  Edm.  Sel.  Cas.  (N.  Y.)  351;  Green  v, 

Cal.   57;   Ex  p.  Walpole,  85  Cal.  362;  Kennedy,  46  Barb.  (N.  Y.)  16. 

Kalloch   V,  Superior  Ct.,  56  Cal.  229;  North  Dakota,  —  State  v,  Hasledahl, 

People  V,  Barnes.  66  Cal.  594.  3  N.  Dak.  36. 

Colorado,  —  Ratcliff     v.     People,    22  Pennsylvania,  —  Com.    v,    Groff,     8 

Colo.  75;  Holt  V.  People,  23  Colo.  I.  Lane.   L.    Rev.  (Pa.)  267;    Matter  of 

Idaho,  — >  State     v,     Braithwaite,    2  Memorial  of  Citizens*  Assoc,  8  PhiU. 

Idaho  857;  State  v,  Clark,  (Idaho  1894)  (Pa.)  478. 

35  Pac.  Rep.  710.  Tennessee,  —  Touhey  v.  King,  9  Lea 

Indiana,  —  Simmons  v.  Vandyke,  138  (Tenn.)  422;  State  v,  McCoy,  i   Baxu 

Ind.   380;    Johns    v.    State,    104    Ind.  (Tenn.)  iii. 

557.  Texas,  —  State  v.  Miller,  31  Tex.  565, 

Kansas,  —  State  v.   Reedy,  44  Kan.  Vermont,  —  Whitcomb    v.  Cook,    ^ 

190;    Sute    V,   Woods,  49    Kan.   237;  Vt.  477. 

State  V,  Gleason,  32  Kan.  245;  State  Virginia,  —  Jackson    v.    Com.,     33 

V,  Montgomery,  8   Kan.  351;  Stater.  Gratt.  (Va.)9i9;  Butlerv.  Com.,8x  Va. 

Nulf,  15  Kan.  404;  Sute  v,  Bamett,  3  159;  Hurd  v.  Com.,  5  Leigh  (Va.)  715; 

Kan.  250,87  Am.  Dec.  471;  Matter  of  Forde   v.   Com.,    16  Gratt.  (Va.)    547; 

Schurman,  40  Kan.  533.  Com.  v,  Myers,  i  Va.  Cas.  188;  Com. 

Kentucky,  —  Osbom  v.  Com.,  14  Ky.  v,  Linton,  2  Va.  Cas.  205. 

L.  Rep.  246,  (Ky.  189a)  20  S.  W.  Rep.  West  Virginia,  —  State  v,  Strander,  8 

223.  W.  Va.  686. 

Louisiana,  —  State    v.   Recorder,    42  Wisconsin,  —  State  v,   Sorenson,    84 

La.  Ann.  1091;  Macarty's  Case,  2  Mar-  Wis.  27;  In  r^Burkhardt,  33Fed.  Rep. 

tin  (La.)  279.  25;  Martin  v,  Sute.  79  Wis.  165. 

Massachusetts,  —  Com.  v,  Tobin,  108  Wyoming,  —  State     v,     Krohne,      4 

Mass.  426;    Phillips    v,    Fadden.   125  Wyoming  347. 

Mass.    198;    Papineau  v.   Bacon,    no  United  States,  —  U.  S.  v,  Shepard,  x 

Mass.  319.  Abb.  (U.  S.)  431;   Ex  p,  Bollman,  4 

Michigan,  —  People    v,     Jones.     24  Cranch  (U.  S.)  75. 

Mich.  215;  Brown  v.  People,  39  Mich.  Essential  to  Give  Court  Jurtidictiwi, — 

37;    People  f.    Kuhn,   67   Mich.   463;  Until  the    examining  magistrate  has 

People  V,  Brock,  64  Mich.  691;  People  determined  that  an  ofifense  not  cogniz- 

V.  Evans,  72  Mich.  367;  Swart  v,  Kim-  able  b^  a  justice  of  the  peace  has  been 

ball,  43  Mich.  443;  Washburn  v.  People,  committed,  and  that  there  is  probabJe 

10  Mich.  372;  People  t.  Chapman,  62  cause  to  believe  the  respondent  guilty 

Mich.  280;  O'Hara  v.  People,  41  Mich,  thereof,  and  has  so  certified  to  the  Cir* 

623;    People  V,  Wright,  89  Mich.  70;  cuit  Court,  the    prosecuting  attorney 

People    V,   McKinney,    10    Mich.    93:  has  no  authority  to  file  an  information; 

Turner  v.  People,  33  Mich.  363;  Sneed  and  a  return  by  order  of  the  court. 

v.    People,   38    Mich.   248;    Stuart  v,  made  after  such  filing,  will  nor  give 

People,  42  Mich.  257.  jurisdiction  to  the  court  to  proceed  oa 

Montana,  —  Sute  v,  Brett,  16  Mont,  said  information.    People  v,  Evans,  7a 

360.  Mich.  367. 
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probable  guilt  of  the  accused  before  issuing  a  warrant  of  removal 
under  Rev,  Stat.  U.  S.,  §  1014.* 

b.  Detention    Without    Examination    Unlawful.  — 

Where  the  defendant  has  the  right  to  a  preliminary  examination 
and  it  is  refused,  his  detention  is  unlawful. • 

c.  Mandamus  to  Compel  Examination.  —  When  a  person 
charged  with  committing  a  public  offense  is  regularly  brought 
before  an  examining  officer,  in  those  jurisdictions  where  the  right 
to  a  preliminary  examination  is  given,  such  examining  magistrate 
may  on  refusal  to  proceed  with  the  examination  be  compelled  by 
mandamus  to  do  so.' 

2.  When  Unneoeisary  —  a.  Where  Accused  Is  a  Fugitive. 
—  Where  the  person  accused  is  a  fugitive  from  justice,  no  pre- 
liminary  examination  is  necessary  even  in  case  of  a  prosecution  by 
information;^  nor  is  it  necessary  as  a  basis  for  an  indictment  in 

1.  In  re  Burkhardt,  33  Fed.  Rep.  25.        8.  State  v.  Devine,  4  Iowa  443;  Sim- 
In  this  case  the  court  said:  *'  It  is  true  mons  v,  Vandyke,  138  Ind.  380;  Papi- 
that    this  section   [Rev.   Stat.   U.   S.,  neau  v.  Bacon,  no  Mass.  319. 
g   1014]   conuins  no  provision  for  a        8.  People  v,  Barnes,  66  Cal.  594.     In 
preliminary  examination  in  such  cases,  this  case  the  court  said:  **  We  are  of 
but  it  does  provide  that  the  accused  opinion  that  the  magistrate  was  corn- 
may  be  *  arrested  and  imprisoned  or  manded  by  the  law  to  proceed  with  the 
bailed.'    This  is  to  be  done  agreeably  examination  in  the  case  before  us,  and 
to  the  usual  mode  of  process  against  that  on  his  failure  to  do  so  the  writ 
ofifenders    in   the  state    where    he    is  asked  for  to  compel  him  is  appropriate, 
found,  as  the  section  further  expressly  The  magistrate  had  nothing  to  do  with 
provides;    and   we  know  that,  by  the  what  had  transpired  before  any  other 
course  of    practice  in    this  state,  an  magistrate.     It  was  not  a  matter  for 
offender  is  not  imprisoned  or  held  to  his  consideration  —  was  entirely  foreign 
bail  without  a  previous  examination  to  his  duty  in  the  premises.    The  dis- 
into    his    probable    guilt,    unless    he  charge  of  the  prisoners  was  a  failure  to 
waives   examination.     It    is    by    this  perform  the  duty  which  the  law  en- 
course  of   proceeding   also    that    the  joined  upon  him.    The  discharge  was 
identity  of  the  prisoner  is  established ;  not   ordered    after  examination,    but 
and  it  seems  very  clear  that,  in  cases  without  it.    We  find  nothing  in  any  of 
where  the  removal  of  the  accused  is  the  cases  cited  on  behalf  of  respondent 
sought  from  the  district  where  he  is  which    militates    against    the    views 
found  to  the  district  in  another  state  herein  expressed.     It  is  urged  that  a 
where  the  ofifense  was  committed,  the  defendant    may    be    subjected    to  so 
Act  of  Congress  was  intended  to  require  many  preliminary  examinations  as  to 
a  preliminary  examination  by  the  com-  be    oppressive    to    him.      No    reason 
mitting  magistrate,  so  that  such  mag-  occurs  to  us  why  such  an  abuse  should 
istrate,   and  the  judge  who  may  be  occur.    Neither  observation  nor  experi- 
applied  to  for  a  warrant  of  removal,  ence  furnish  any  ground  or  pretext 
shall  be  satisfied  of  the  identity  of  the  whatever  to  contemplate  the  occurrence 
prisoner,  and  of  his  probable  guilt,  of  any  such  abuse  of  procedure.'*    See 
Otherwise   great    injustice  might    be  also  State  r.   Recorder,  42  La.  Ann. 
done    to   an    accused     person.      The  1091.    And  see  the  article  Mandamus, 
language  of  section   10 14    leaves    no  vol.  13,  p.  479. 

doubt    that  the    preliminary    inquiry        4.  Sute  v.  Clark,  (Idaho  1894)  35  Pac. 

should  be  had  in  the  district  where  the  Rep.  710;  Sute  v.  Braithwaite,  2  Idaho 

ofiTender  is  found.     This  statement  of  857;    State    v.    Barnett,   3   Kan.   250; 

the  practice  in  such  cases  is  but  a  re-  State  v,  Myers,  54  Kan.  206;  State  v. 

iteration  of  the  views  expressed  on  the  Woods,    49    Kan.  237;    Washburn  v, 

Question  by    Mr.  Justice  Miller  and  People,  10  Mich.  372;  People  v.  Kuhn, 

udge  Love,  in  i  Woolw.  (U.  S.)  422-  67  Mich.  463;  Coffield  r.  State,  44  Neb. 

427.'*  417. 
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those  jurisdictions  where  a  preliminary  examination  is  ordinarily 
required  for  that  purpose.* 

b.  Where  Coroner's  Inquest  and  Commitment  Have 
Been  Had.  —  No  preliminary  examination  is  necessary  where  a 
coroner's  inquisition  and  commitment  in  pursuance  thereof  have 
been  had,'  since  such  inquisition  and  commitment  are  equivalent 
to  a  justice's  examination  and  commitment.'  At  common  law, 
in  fact,  the  accused  might  be  tried  upon  the  coroner's  inquisition 
as  upon  an  indictment  by  the  grand  jury.* 

Xiohigaii  tutnto.  —  In  People  r.  Pro.,  $  145.  Matter  of  Ramscar.  63 
Kuhn,  67  Mich.  463,  it  was  held  that  a  How.  Pr.  (N.  Y.  Supreme  Ct.)  255. 
person  who  commits  a  crime  within  the  In  PennsjlTaaia  it  is  held  that  where 
state  and  withdraws  himself  from  the  it  appears  that  an  indictment  was 
iurisdiction  of  that  state  without  wait-  founded  upon  the  return  from  the  cor- 
ing to  abide  the  consequences  of  such  oner*s  inquest,  in  a  case  exciting  so 
act  isa  '*  fugitive  from  justice  '*  against  much  attention  as  to  receive  from  the 
whom  an  information  may  be  filed  court  a  special  charge  to  the  grand 
under  How.  Stat.  Mich.,  g  9555,  with-  jury,  giving  full  instructions  as  to  their 
out  preliminary  examination.  duties,  and  the  defendant  at  the  term 

1.  Indictmwit  of  TngitiTe  Without  Ex-  previous  to  his  motion  to  quash,  ob- 
amination.  —  In  Com.  v,  Delamater,  2  tained  a  continuance  on  the  ground  ol 
Pa.  Dist.  Rep.  562,  it  was  held  that  a  absence  of  material  witnesses,  a  mo- 
defendant  who  has  absented  himself  tion  to  quash  will  be  refused.  Com.  p. 
from  the  state  at  the  time  of  the  issu-  Lafiferty,  i  Pa.  Dist.  Rep.  594. 
ance  of  a  criminal  warrant  against  him  Z.  Ex  /.  Anderson,  55  Ark.  527, 
will  not  be  allowed  to  complain  that  a  where  the  court  said:  '*  The  accusation 
preliminary  hearing  is  not  allowed  him  returned  by  a  coroner's  jury  upon  an 
before  the  presentment  of  his  case  to  inquisition  and  the  commitment  by  the 
the  grand  jury.  In  this  case  the  court  coroner  in  pursuance  thereof  have  the 
said:  "The  record  shows  that  com-  force  and  effect  of  an  examination  and 
plaint  was  regularly  made  before  a  commitment  by  a  iustice  of  the  peace, 
justice  of  the  peace,  a  warrant  issued  although  the  inquisition  is  held  in  the 
to  a  constable  and  the  warrant  was  absence  of  the  accused.  Mansf.  Dig.^ 
returned  '  not  found  in  my  bailiwick,*  g|  704-710.  In  that  respect  the  return 
and  thereupon  the  record  was  certified  of  the  inquisixion  retains  its  common- 
to  the  Court  of  Quarter  Sessions  by  the  law  characteristics  of  an  Indictment, 
magistrate,  and  an  indictment  pre-  It  forms  the  only  exception  to  the  right 
sen  ted  to  the  grand  jury  by  the  district  of  the  accused  to  a  preliminary  trial 
attorney.  The  defendants  having  before  commitment  for  homicide  where 
departed  from  the  state  are  not  in  a  there  is  no  indictment  by  a  grand 
situation  to  object  that  they  were  not  jury.'* 

allowed  a  preliminary  hearing  before        4.  Common-law   Ftaetioo.  —  In   Ex  /. 

the  case  was  presented  to  the  grand  Anderson,  55  Ark.  527,  the  court  said: 

jury."  *'  At  common  law  the  accused  was  held 

%,  Ex  p.    Anderson,    55   Ark.   527;  upon  the  return  of  the  inquisition  with- 

Com.  V,  Lafferty,  i  Pa.  Dist.  Rep.  594;  out  an  examination  by  a  magistrate. 

People  V,  Budge,  4  Park.  Cr.  Rep.  (N.  and  might  be  tried  as  upon  indictment 

Y.   Supreme  Ct.)    510;    Wormeley  v.  by  a  grand  jury.    ♦    *    ♦    Though  he 

State,    10  Gratt.   (Va.)  658.     See  also  cannot  now  be  tried  upon  a  coroner's 

Bass  r.  State,  29  Ark.  142.  inquisition,  one  who  isi accused  thereby 

Contra.  —  In  New  York^  however,  it  has  only  the  rights  he  would  have  if 

has  been   held  that  a  person  against  awaiting  trial  on  indictment  for  mar- 

whom  an  inquisition  has  been  found  by  der.     He  may  be  admitted  to  bail  by 

the  coroner's   jury,  whether  arrested  an  officer  authorized  to  grant  it,  but  he 

before  or  after  the  filing  of  such  inqui-  is  not  entitled   to  be  taken   before  a 

sition,  is  entitled  to  a  hearing  before  a  magistrate    for  preliminary  examina- 

magistrate  in  the  same  manner  as  if  he  tion." 

had  been  arrested  upon  an  original  in-        See  also,  as  to  the  common-law  prac- 

formation  as  defined  by  Code  Crim.  tice  in  this  particular.  People  r.  CoU 
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c.  Where  an  Indictment  Is  Found  —  in  oenArai.  —  As  a. 
general  rule  no  preliminary  examination  of  the  accused  is  neces- 
sary where  an  indictment  has  be»n  found  against  him  by  a  grand 
jury.* 

BzuniiiAtion  Baqviiito  to  Sostain  Indiotment.  —  In  some  jurisdictions, 

however,  it  would  seem  that  an  indictment  cannot  be  sustained 
without  the  previous  examination  of  the  accused  before  a  magis- 
trate except  in  cases  expressly  prescribed  by  the  statute ;  •  and 

lins,  20  How.  Pr.  (N.  Y.  Oyer  &T.  Ct.)  that  court.  It  required  no  examining 
116,  in  which  case  the  court  said:  "  In  court  to  enable  the  grand  jury  to  indict 
England  '  a  defendant  may  be  prose-  the  accused,  and  under  the  indictment 
cuted  for  murder  by  coroner's  inquest,  he  could  be  tried  whether  found  guilty 
super  visum  corporis.  The  finding  of  or  acquitted  by  the  examining  court, 
such  inquest  [there]  is  equivalent  to  the  The  grand  jury  is  not  always  in  ses-^ 
finding  of  a  grand  jury,  and  a  woman  sion,  and  an  examining  court  is  pro- 
tried  on  a  coroner's  inquest  for  the  vided  that  the  party  accused  may  be 
murder  of  her  bastard  child  may  be  held  to  bail,  and  the  testimony  under 
found  guilty  under  43  Geo.  III.,  c.  58,  which  he  was  acquitted  or  held  over 
^  4,  of  endeavoring  to  conceal  its  birth,  taken  down,  and  subject  to  the  inspec- 
there  being  no  distinction  in  this  re-  tion  of  the  grand  jury.  Still  this  doe& 
spect  between  the  coroner's  inquisition  not  control  the  action  of  the  grand  jury 
and  a  bill  of  indictment  returned  by  when  it  comes  to  investigate  the 
the  grand  jury.'  i  Chitty'sCrim.  Law  ofifense,  as  they  may  indict  while  the 
(4th  Am.  ed.)  157,  162,  164.  And  '  in  offense  is  being  investigated  by  an  ex.- 
cases  of  murder  or  manslaughter,  amining  tribunal." 
where,  besides  the  indictment,  there  is  Saaion  fSnr  Ezeeption.  —  In  People  v^ 
also  a  coroner's  inquisition,  it  is  usual  Drury,  2  Edm.  Sel.  Cas.  (N.  Y.)  351, 
to  arraign  the  prisoner  on  the  inquisi-  the  court,  in  holding  that  a  preliminary 
tion  immediately  after  arraigning  him  examination  is  not  necessary  where  an 
on  the  indictment,  and  to  try  him  on  indictment  is  found,  said:  *'  The  stat- 
both  at  the  same  time.'  Arch  hold's  ute  has  provided  this  protection  and 
Cr.  PI.  (Waterman's  ed.),  vol.  i,  p.  108;  established  these  safeguards  only  in 
East's  Pleas  of  the  Crown  (London  ed.,  case  of  a  preliminary  arrest,  and  has 
1803),  vol.  I,  p.  371."  not  provided  them  in  case  that  an  in- 

1.  Ex  p,  Anderson,  55  Ark.  527;  dictment  be  the  first  step,  trusting. 
People  V.  Goldenson,  76Cal.  328;  State  doubtless,  the  character  and  liberty  of 
V.  Schieler,  (Idaho  1894)  37  Pac.  Rep.  the  citizen  to  the  good  sense  and  sound 
272;  Osborn  v.  Com.,  (Ky.  1892)  20  S.  discrimination  of  the  grand  inquest  of 
W.  Rep.  223;  State  v.  Recorder,  42  La.  the  country,  as  a  substitute  for  the  ex- 
Ann.  1091;  State  V,  Webster,  3^  N.  H.  amination  required  in  other  cases.  In 
06;  French  v.  People,  3  Park.  Cr.  Rep.  other  words,  the  legislature  have  not 
(N.  Y.  Supreme  Ct.)  114;  Kendle  v,  deemed  it  necessary  to  throw  around 
Tarbell,  24  Ohio  St.  196;  Harper  v.  the  action  of  the  ^rand  jury  the  same 
State,  7  Ohio  St.  73;  U.  S.  v,  Ronzone,  safeguards  which  it  has  been  so  careful 
14  Blatchf.  (U.  S.)  69.  to  establish  around  the  action  of  the 

Ho  MotUm  to  tet  Aiido  Indietnimit. —  police  justices." 

An  examination  before  a  committing  8.  Com.  v.  Green,  24  W.  N.  C.  (Pa.> 

magistrate  is  required  only  to  precede  149;  Com.  v,  Hughes,  i  Pa.  Dist.  Rep. 

an  information,  and  does  not  apply  in  596;  Com.  v,  Tavlor,  2  Pa.  Dist.  Rep. 

cases  of  indictment,  and  Its  absence  is  743;    Matter  of  Memorial  of  Citizens^ 

not  ground  for  motion  to  set  aside  an  Assoc.,  8  Phila.  (Pa.)  478. 

indictment.     People  v,  Goldenson,  76  In  PennsjlTaaia  an  indictment  cannot 

Cal.  328.  be  sustained  without  the  previous  ex» 

Indiotmsnt  BagardUit  of  liamlnattoii^  amination    of   the   accused    before  a. 

—  In  Osborn  r.  Com.,  (Ky.  1892)  20  S.  magistrate,  except:  (i)  Where  criminal 

W.  Rep.  223,  the  court  said:  **  Some-  courts  of  their  own  motion  call  the  at- 

thing  was  said  in  argument  about  the  tention  of  grand  juries 'to,  and  direct 

examining  court,  and  the  failure  to  the  investigation  of,  matters  of  general 

givs  the  accused  time  to  be  heard  in  public  import,  which  from  their  nature 
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in  others  it  has  been  held  that  the  accused,  when  indicted,  should 
be  sent  before  a  magistrate  for  examination.^ 

Indiotment  Foimdtd  on  Xiautoi  of  Frelimiiuurj  ExaminftttoB.  —  In  at  least 
one  state  it  is  expressly  provided  that  an  indictment  may  be 
founded  upon  the  minutes  of  the  evidence  given  by  witnesses 
before  the  committing  magistrate.* 

Eibot  of  Indiotmont  Found  Whilo  Szaaination  Ponding.  —  Though  the 
general  rule  is  as  stated,  yet  the  fact  that  the  grand  jury  has 
investigated  the  charge  against  the  accused,  who  is  in  custody, 
does  not  justify  the  examining  magistrate  in  declining  to  examine 
the  accused,  and  such  investigation  even  sustains  the  (tending 
prosecution  before  the  magistrates.' 

and  operation  in  the  entire  community  Jones  v.  Com.,  86  Va.  66i,  in  which 

justify  such  intervention.    (2)   Where  case  the  court  said:  *'  Under  the  law 

the    attorney-general    or    district     at-  in  force  at  the  time  of  the  commission 

torney,  ex  officio^  prefers  an  indictment  of  the  offense,  the  law  required  thai  the 

before  a  grand  jury  without  a  previous  accused,  when  indicted,  should  be  sent 

binding  over  or  commitment  of  the  ac-  before  a  justice  of  the  peace  for  exam- 

cused.    (3)  Where  the  indictment  origi-  ination.    Acts  1885-86,  p.  523.     But  at 

nates  by  the  presentment  of  a  grand  the  time  of  the  trial,  October.  1869,  the 

jury,  which  is  the  notice  taken  by  them  law  had  been   changed,  and  this  re- 

of  an  offense  from  their  own  knowledge  quirement    was    omitted    and   it  was 

or  observation,  without  any  bill  of  in-  enacted    that    a  capias  should  issue, 

dictment  being  laid  before  them  at  the  Code  Va.  (in  force  May  i,  1888),  §4003. 

suit  of  the  commonwealth.     Com.  v.  The  law  in  force  at  the  time  of  the  trial 

Green,  24  W.  N.  C.  (Pa.)  149.  was  followed  as  to  this,  and  the  ac- 

Indictment  Presented  IVithoui  Leave  cused  excepted;  and,  upon  the  adverse 
of^  Court,  —  In  Com.  v,  Hughes,  X  Pa.  ruling  of  the  court,  he  applied  to  the 
Dist.  Rep.  596,  it  was  held  that  the  Circuit  Court  of  Smythe  County  for  a 
power  of  the  district  attorney,  under  writ  of  eiror,  which  was  denied. 
Act  May  3,  1850,  to  prefer  an  indict-  Whereupon  the  prisoner  applied  for  a 
ment  before  a  grand  jury  without  a  writ  of  error  from  this  court,  which 
previous  commitment  of  the  accused,  was  awarded.  At  the  time  of  the  corn- 
must  be  exercised  under  the  supervi-  mission  of  the  offense,  the  law  required 
sion  of  the  proper  court  of  criminal  that  the  prisoner  should  be  sent  before 
jurisdiction,  and  its  employment  can  a  justice  of  the  peace  to  be  examined, 
be  justified  only  by  some  pressing  and  Acts  1885-86;  Chahoon  v.  Com.,  20 
adequate  necessity.  If  an  accused  be  Gratt.  (Va.)  764;  Jackson  9.  Com.,  23 
arrested  on  a  complaint  for  obtaining  Gratt.  (Va.)9i9;  Butler  v.  Com.,  81  Va. 
goods  under  false  pretenses,  and  a  161.  But  at  the  time  of  the  trial,  Oc- 
hearing  be  had  before  the  magistrate  tober,  1889,  the  present  code  had  gone 
on  that  offense  alone,  an  indictment  for  into  effect;  and  by  section  4003  it  is 
forgery  presented  to  the  grand  jury  by  provided  that,  upon  an  indictment,  the 
the  district  attorney  without  leave  of  court  shall  award  process,  which  shall 
court  being  first  had  and  bill  found  will  be  a  capias,  which  was  the  method  pur- 
be  quashed.  Such  a  course  of  proceed-  sued  in  this  case.'* 
ing  deprives  the  defendant  of  the  priv-  8.  State  v.  Wise,  83  Iowa  596;  State 
ilege  conferred  by  Act  May  23,  1887,  of  v,  Helvin,  65  Iowa  289. 
being  heard  by  himself  and  his  wit-  8.  State  v.  Recorder,  42  La.  Ann. 
nesses  upon  the  preliminary  hearing,  a  1091.  In  this  case  the  court  said: 
right  applicable  to  all  offenses  not  tri-  '*  The  custom  has  always  been,  in  all 
ablein  the  Court  of  Oyer  and  Terminer,  cases,  for  the  recorder  to  investigate 

1.  In   Yirgiaia    this  seems  to  have  the  complaint,  taking  the  testimony  in 

been   formerly  the    rule.      Butler   v,  writing,  and  almost  invariably,  except 

Com.,  81  Va.  161;  Chahoon  v.  Com.,  in  palpably  groundless  accusations,  to 

20  Gratt.  (Va.)  764;  Jackson  v.  Com.,  transmit  the  same  to  a  higher  authority 

23     Gratt.    (Va.)    919.       But    it   was  for  further  action.    *    *    *    It  is  clear 

changed  by  Code  Va.,  1887,  %  4003;  that,  a  complaint  having  been  lodged 
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d.  Information  Filed  by  Leave  of  Court.  —  In  a  num- 
ber of  states  where  the  right  to  file  an  information  is  not  limited 
to  cases  where  there  has  been  a  preliminary  examination  the  prose- 
cuting attorney  may  file  an  information  upon  leave  of  the  court 
without  preliminary  examination.^ 

and  being  pending  before  him,  it  is  the  ings  against  him.     He  will  also  be 

duty  of  the  recorder  to  proceed  with  deprired  of  the  assistance  of  counsel  in 

the  same  as  the  law  provides,    *   •   *  the    preliminary  proceedings,  and  of 

unless  the  state  prefers  to  discontinue  his  right  to  challenge  the  grand  jury, 

it  and  leave  the  matter  in  the  hands  of  In  a  word,  he  mav  be  deprived  of  all 

the  grand  jury.    We  therefore  conclude  the  protection  which  the  statute  has 

that  as    the    proceedings    before    the  provided  for  him  in  the  beginning  of 

grand  jury  do  not  have  the  effect  of  the  charge  against  him,  against  a  false 

staying  the  prosecution  before  the  re-  accusation,  which  may  i&ect  his  life, 

corder,  it  is  his  dutv  to  proceed  with  liberty,  and  character, 

the    examination    of     the    complaint.  1.  Holt  v.  People,  33  Colo,  i;  Rat- 

*    *    *    As  Ions  as  the  grand  jury  has  cliff  r.   People,  22  Colo.  75;  Sute  v. 

HOC  discharged  the  accused,  or  the  state  Anderson,  30  La.  Ann.  557;  Sute  v, 

has  not  discontinued  the  prosecution  Brett,  16  Mont.  360. 

before  the  recorder,  the  accused  have  XitesatiMt  Withovt  Pttiiis  Xnuala- 

a  right  to  demand  that  the  latter  shall  attoa.  —  In  Holt  v.  People.  23  Colo.  1, 

prooeed  to  examine  their  case.     Other-  the  court  said:  '*  We  have  been  unable 

wise  Uie  rights  of  the  accused  mav  be  to  find  anv  case  holding  a  preliminary 

imperiled  or  destroyed  and  the  ends  of  examination  a  necessary  prerequisite 

justice  frustrated.     *     *      *      It    is  to  the  filing  of  the  information,  except 

therefore  ordered  and  decreed  that  the  in  those  states  in  which,  by  constitu- 

mandamus  asked  be  made  peremptory,  tion  or  statute,  the  right  to  file  an  in- 

and  accordingly  that  the  respondent  formation  is  limited  to   cases  where 

do  hx  and  proceed,  within  reasonable  there  has  been  such  an  examination, 

delay,  with  Uie  case    *    *    *    pending  On  the  other  hand,  in  the  sutes  where- 

before  him,  in  conformity  with  usage  in  no  such  limitation  exists,  it  is  uni- 

and  law.**  formly  held  that  a  preliminary  exam- 


;  ta  f^Ttr  rflwaafaattoa  AUsr  ination  is  not  essential,  and  that  the 

^In    People    v,   Drury,   a  acts  which  permit  the  district  attorney 

Edm.  Sel.  Cas.  (N.  Y.)  351,  it  was  held  to  file  an  information  upon  leave  of 
that  the  partT  arrested  on  a  warrant  court  do  not  contravene  any  constltu- 
issued  on  a  criminal  charge  has  a  right  tional  requirement.** 
to  have  a  preliminary  examination  be-  LsaTS  if  Osvt  ts  fUs  laftnuitlMi. » 
fore  the  magistrate  issuing  the  war-  In  State  v.  Brett,  16  Mont.  360,  the 
rant,  of  which  he  cannot  be  deprived  by  court  said:  '*  It  is  not  necessary,  in 
the  finding  of  an  indictment  before  the  order  to  vest  power  in  the  county  at- 
examination  to  completed.  Said  the  tomey,  to  file  an  information  that  there 
court:  **  If.  after  an  arrest  on  a  crim-  shall  be  a  preliminary  examination  and 
Inal  charge,  the  prisoner  can  be  in-  commitment.  He  may  act,  after  leave 
dieted  before  an  examination  be  has  been  granted  by  the  court.  In  a 
coQcluded  as  provided  in  the  statute,  case  like  the  one  at  bar,  where  there 
the  superior  court  of  criminal  jurisdic-  may  not  have  been  any  charge  or  lo- 
tion will  be  in  a  measure  deprived  of  formation  before  a  committing  magls- 
its  saJnury  supervision  over  commits  trate.  One  of  two  methods  of  pro- 
ting  magistrates;  the  prisoner  be  de-  cedure  is  indispensable  where  an 
prived  of  the  only  opportunity  which  Information  Is  filed:  either  there  must 
our  law  gives  him  of  making  a  per.  have  been  an  examination  and  com- 
sooal  explanation — be  deprived  of  the  mitment,  or  there  must  have  been 
invaluable  right  secured  to  him  by  our  leave  of  court  procured.  But  both 
laws,  of  confronting  his  accuser,  of  steps  are  not  required.  A  plain  inter- 
the  privilege  of  knowing  who  are  the  preution  of  the  words  of  the  constitu- 
witoewes  against  him,  and,  above  tion  by  which  every  clause  of  the 
all,  of  the  opportunity  of  demonstrat-  section  ouoted  [art.  3,  K  8]  shall  be 
lag.  by  his  own  witnesses,  his  in  no-  eflective  leads  to  this  eonclusion.  We 
(,  at  the  very  onset  of  the  proceed-  think,  too.  that  the  rights  of  a  defend* 
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e.  In  Cases  of  Concurrent  Jurisdiction.  —  In  some  states 

it  is  held  that  where  District  Courts  have  concurrent  jurisdiction 
with  justices  of  the  peace^  as  in  certain  cases  of  misdemeanor,  a 
preliminary  examination  is  unnecessary.* 

/.  Upon  Affidavit  Filed  with  Attorney  or  Clerk  of 

Court.  —  In  at  least  two  states  prosecutions  for  certain  pre- 
scribed offenses  may  be  by  information  upon  affidavits  filed  with 
the  prosecuting  attorney,  or  with  the  clerk  of  a  court  of  record, 
without  a  preliminary  examination.* 

3.  Waiver  of  Bight  —  a.  IN  General.  —  Even  where  the  right 
to  a  preliminary  examination  is  expressly  given  by  statute,  such 
right  is  a  personal  privilege,*  and  one  which  may  be  waived  by 
the  accused.*  If  he  does  thus  waive  his  right,  he  cannot  after- 
wards complain  that  he  was  permitted  to  do  so.*     However,  the 

ant  are  guarded,  no  matter  what  pro  Illinois,  —  Schoonover  v,  l^Iyers,  sS 

cedureis  followed."  111.  308. 

In  KaaiM  it  Is  provided  that  a  district  Indiana,  —  Davis  v,  Bible,  134  Ind. 

jud^e  '*  may,  upon  information  or  affi-  108. 

davits  with  him  filed  of  the  commis-  Iowa,  —  Cowell     v.     Patterson,   49 

sion  of  crime,  require  the  prosecuting  Iowa  514. 

attorney  to  prosecute  any  criminal  by  Kansas,  —  State  v,  Gleason,  32  Kio. 

information  for  such  crime."     State  v.  245;  State  v.  Smith,  13  Kan.  296;  Sute 

Barnett,  3  Kan.  250.  v,  Lewis,  19  Kan.  260;  State  v.  Bailej, 

In  Wyoming  it  was    formerly   held  32  Kan.  83;  Matter  of  Malison,  36  Kan. 

that    an    information    might  be   filed  725;    State    v,   Mvers,   54   Kan.  906; 

without    a    preliminary    examination  State  v,  Geer,  48  Kan.  752. 

whenever  the  county  or  prosecuting  at-  Maine,  —  State  r.  Cobb,  71  Mc  198. 

torney   was  satisfied   that  a  crime  or  Michigan,  —  Stuart    v.     People,  42 

ofifense    had    been    committed  in  his  Mich.  255;  People  v.  Wright,  89  MicL 

county;  but  this  rule  was  afterwards  70;    People  v,  Harris,  Z03  Mich.  473; 

changed  by  statute.     State  v,  Krohne,  People  v,  Annis,  13  Mich.  511;  Wasb- 

4  Wyoming  347.  burn  v.  People,  10  Mich.  372;  Peopk 

Ytriiloation  by  On«  Having  Knowlad^  v.  Tones,  24  Mich.  215. 

of  Oifensa. -^  Where  an  information  is  Nebraska,  —  Coffield  v.  State,  44  Neb. 

filed  by  leave  of  court  without  prelim-  417;  Korth  v.  State,  46  Neb.  631;  Lati* 

inary    examination     being    held    or  mer  v.  State,  55  Neb.  609. 

waived,    such    information    must    be  Ohio,  —  State  v,  Ritty,   23  Ohio  Sc 

verified  by  the  affidavit  of  some  person  562. 

having  know;ledge  of  the  commission  Oregon,  —  Hess    v,   Oregon  Bakiflf 

of  the  ofifense.     Ratclifif  v.  People,  22  Co.,  31  Oregon  503. 

Colo.  75.  Virginia,  —  Butler  v.  Com..  8x  V*. 

1.  Stat.  Ind.,  1896,  §1679;  Code  Civ.  159. 

Pro.   Mo.  (Burns  1896),  §  58;  State  v.  West  Virginia, -^^XMXit  r.  Stewart.  7 

Ransberger,   106    Mo.    135;    Sute    v,  W.  Va.  731. 

Pruett,  61   Mo.  App.   156.     See  also  ffVjr^iwjif.  — Martin  v.  State,  79  Wis. 

State  V.  Krohne,  4  Wyoming  347.  165;   Sute  v,  Sorenson,   84  Wis.  27: 

2.  State  V,   Watson,   30    Kan.    281;  Brown  v,  Sute,  91  Wis.  245. 
Matter  of  Donnellv,  30  Kan.  191,  424.  5.  Sute  v,  Larkins.  (Idaho  1897)  47 
See  also  Sute  v,  Krohne,  4  Wyoming  Pac.  Rep.  945 ;    Benjamin  r.  State,  >$ 
347.  Fla.  675;  State  v,  Myers,  54  Kan.  fo6. 

8.  Latimer  v,  Sute,  55  Neb.  609.  Sflbot  of  Waivir.  — After  expressly 

4.  Florida,  —  Benjamin  v.   State,  95  waiving  a  preliminary  examinatioo.  U 

Fla.  675.  is  not  open  to  the  respondent  to  object 

Idaho,  —  State    v,     Braithwaite,     a  that  it  was  not  made,  nor  is  socfa  ob> 

Idaho    857;   Sute  v,   Larkins,  (Idaho  jection    open    to  the  surety  who  as- 

1B07)  47  Pac.  Rep.  945;  Sute  v,  Clark,  sumes  his  liability  after  the  priodp«l 

(Idaho  1894)  35  Pac.  Rep.  710.  has  waived  his  right  in  this  respect. 
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« 

authorities  are  not  in  accord  upon  this  question.  Although 
according  to  the  weight  of  authority  the  right  is  one  which  may 
be  waived,  cases  are  not  wanting  in  which  the  practice  of  per- 
mitting a  waiver  has  been  discountenanced  and  even  considered 
altogether  improper.  * 

and  the  order  that  the  recognizance  be  WaiTer  th«  SqniTalent  of  an  Ezamina- 
given  has  thereupon  been  entered,  tion.  -^  Waiver  of  examination  by  a  re- 
State  V,  Cobb,  71  Me.  198.  spondent  brought  before  a  magistrate 

In  State  r.  Myers,  54  Kan.  206,  it  for  an  alleged  offense  beyond  the  juris- 
was  said:  "As  the  defendant  expressly  diction  of  the  magistrate  may  properly 
waived  the  preliminary  examination,  be  regarded  at  the  hearings  and  in  all 
he  cannot  now  be  heard  to  say  by  a  subsequent  proceedings  as  the  sub- 
plea  in  abatement  that  he  should  be  stantial  equivalent  of  the  examination 
discharged  because  he  had  no  prelimi-  and  finding  thereon  'contemplated  by 
nary  examination  prior  to  the  filing  of  the  statute.  State  v.  Cobb,  71  Me.  198. 
the  information  against  him."  Citing  Waiver  by  Pita  of  Onllty.  —  If  the  ac- 
Staie  V,  Smith,  13  Kan.  296;  State  v,  cused,  on  being  arrested  and  brought 
Bailey,  32  Kan.  83.  before  an  examining  magistrate,  vol- 

Waivor  with  Consont  of  the  ttato.  —  In  untarily  pleads  that  he  is  guilty  ol  the 

Utah,  under  Const.,  art.  i,  §  31,  and  crime  charged  against  him,  he  thereby 

Rev.  Stat.,  §  4509.  a  prisoner  has  the  waives    his    right    to    a    preliminary 

right,  with  the  consent  of  the  state,  to  examination.      Latimer    v.    State,    55 

waive  examination  before  a  committing  Neb.  609.    See  also  to  the  same  effect 

magistrate.    State  v,  Norman,  16  Utah  People  v,  Cokahnour,  120  Cal.  253. 

457.    See  also   State    v,  Spencer,    15  1.  Waivor  Coniiderod   Improper.  —  In 

Utah  149.  California  it  is  held  that  the  provisions 

Waivor  Wotwithttanding  Plea  of  Hot  of  the  Penal  Code  contemplate  an  ex- 

Ihiilty.  —  In  Ohio  a  person  brought  be-  amination  by  the  committing  magis- 

fore  a  justice  of  the  peace,  charged  trate  in  cases  of  felony,  and  do  not 

with  an  offense,  may,  notwithstanding  authorize  a  waiver  of  the  examination 

a  plea  of  not  guilty,  waive  an  exami-  by  the  defendant.     Kalloch  v.  Superior 

nation  of  the  state's  witnesses  and  sub-  Ct.,    56    Cal.    229.     See    also    Ex   p, 

mit  to  be  bound  over  without  such  an  Walsh,  3^  Cal.  705,  in  which  case  the 

examination.     State  v,  Ritty,  23  Ohio  court    said:    **  The    statute    provides 

St.  562.  that  after  the  witnesses  for  the  people 

Waivor  of  Time  to  Prepare  for  Ezami-  shall  have  been  examined,  the  defend- 

nation.  —  In  People  v,  Cokahnour,  120  ant  may   waive  his  right  to  make  a 

Cal.  253,  it  was  held  that  even  though  statement  in    relation  to  the    charge 

the  accused  does  not  waive  his  right  to  against  him,  but  it  does  not  provide 

a  preliminary  examination,   he    may  for,  or  contemplate,  a  total  waiver  of 

waive  time  for  the  examination,  if  he  any  examination    whatever    into    the 

wishes,   before    the  information  filed,  charge  made  against  him  in  the  first 

In  this  case  the  court  said:    '*  The  ob-  instance.    An  inquiry  to  some  extent, 

jection  that  defendant  was  not  legally  at  least,  would  seem  to  be  required  for 

examined  and  committed  before  infor-  purposes  of  public  justice.     It  ma^  be 

mation  filed  is  untenable,  and  the  mo-  that  a  commitment  and  a  bond  given 

tion   to  set  aside  the   information  on  pursuant  thereto,  without  any  exami- 

that  ground  was  properly  denied.     The  nation  in  fact  had,  would  not  be  abso- 

case  of  Kalloch  v,  Superior  Ct,  56  Cal.  lutely  void;    but  even  if  this  be  so,  it 

229,  is  not  in  point.     In  that  case  the  does  not  follow  that  such  commitment 

defendant  attempted  to  waive  exami-  and  bond  would  constitute  a  bar  to, any 

nation,  and  it  was  held  this  could  not  other  or  further  examination  into  the 

be  done;  that  the  statute  contemplates  charge  by   another  magistrate,   upon 

an  examination  as  a  basis  of  commit-  proper  application  to  him  for  that  pur- 

ment.      In    this    case    there    was    no  pose.     It  would  seem,  indeed,  that,  in 

waiver  or  attempt  to  waive  the  '  exami-  dealing  with  the  higher  grade  of  felo- 

nation.*    All   that    defendant    waived  nies,  at  least,  the  judicial  conscience 

was  time  to  prepare  for  examination,  of  the  magistrate  holding  the  inquiry 

and  asked  that  it  be  proceeded  with  at  ought,  in  some  legal  way,  to  be  in- 

once,  which  was  done."  formed  of  the  circumstances  attending 
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WaiTir  Mvft  !•  Y^lttaterj.  —  The  waiver  of  a  preliminary  examina- 
tion by  the  accused  will  not  be  binding  upon  him  unless  it  b 
voluntary.* 

WaiT«r  V«t  AdmiMioA  •£  ProtebU  CavM.  —  The  fact  that  the  accused 

waives  an  examination  before  a  magistrate  and  gives  bail  for  his 
appearance  for  trial  is  not  such  an  admission  of  guilt  as  will  pre- 
clude him  from  maintaining  an  action  for  a  malicious  prosecution.* 

the  commistion  of  the  alleged  crime  amination  is  waived,  he  will  notbees- 

before  he    could    properly    determine  topped  by  reason  of  soch  waiver.    To 

what  amount  of  hail  would  probably  be  estopped,  he  must  have  waived  his 

secure  the  attendance  of  the  accused  right  to  an  examination  from  a  free 

to  answer  the  charge — which  is  the  choice,  after  fair  opportunity  to  have 

object  to  be  attained  by  the  preliminary  an  Impartial  examination.     No  mere 

examination.'*  imaginary  danger  will  be  enough  to 

Nevada,  —  In  Exp,  Ah  Bau,  lo  Nev.  justify  it;  but  a  well-grounded  belief, 
364,  it  was  held  that  an  examination  founded  upon  such  information  orob- 
should  take  place  in  all  cases  where  a  servation  as  would  be  calculated  to  ex- 
party  has  been  arrested  charged  with  cite  fear  of  bodily  harm  in  the  mind  of 
a  crime  and  brought  before  a  magis-  a  reasonable  person  under  like  cir- 
trate,  and  that  the  practice  of  allowing  cumstances,  will  justify  iL" 
such  a  party  to  waive  an  examination  Facts  Held  Hot  ta  Conatitiits  Dnaa.— 
is  irregular  and  should  be  discontinued.  The  mere  fact  that  a  person  arrested 

1.  Matter  of  Malison,  36  Kan.  725;  upon  a  criminal  charge  is  handcuffed 

State  V,  Lewis,  19  Kan.  360.     See  also  when    taken    before     the    examining 

Latimer  v.  State,  55  Neb.  609.  magistrate,  and  so  remains  during  the 

Waiver  imdir  Dusm  —  Sflbot  on  Bight  reading  of  the  warrant  and  subscqaent 
toHavf  FaetsSxaminsdonHabsasCor]^.  proceedings,  the  sheriff  and  a  police- 
—  Where  a  defendant,  charged  with  man  being  present  all  the  time,  docs 
murder  in  the  first  degree,  waives  a  not  in  any  wise  affect  a  waiver  then 
preliminary  examination  for  such  and  there  made  by  the  accused  of  a 
offense,  he  waives  his  right  not  only  to  preliminary  examination  upon  soch 
be  let  to  bail,  but  also  to  have  the  facts  criminal  charge;  and  a  plea  in  abate- 
of  the  alleged  offense  examined  into  on  ment  to  an  information  filed  in  the  Disr 
habeas  corpus;  but  where  such  waiver  trict  Court  charging  the  accused  irith 
is  made  under  fear  of  violence,  he  will  the  same  offense,  grounded  upon  soch 
not  be  estopped  by  reason  of  such  fact,  claiming  that  the  waiver  was 
waiver.  Matter  of  Malison,  36  Kan.  made  under  duress,  is  not  good,  and  a 
735,  where  the  court  said:  '*  The  re-  demurrer  thereto  is  rightfully  sns- 
spondent  insists  that  because  the  peti-  tained.  State  v.  Lewis,  19  Kan.  260. 
tioners  have  once  waived  preliminary  2.  Probability  of  OnUt  Hot  Adnltttd. — 
examinations  for  the  offense  of  murder  In  Schoonover  v.  Myers,  38  111.  308,  the 
in  the  first  degree,  they  are  not  now  court  said:  "  The  first  question  of  law 
entitled  to  have  the  charges  against  which  is  presented  arises  upon  the  fact 
them  investigated,  or  be  let  to  bail,  that  when  the  plaintiff  was  brought 
We  shall  first  consider  this  (question :  before  the  magistrate  upon  the  prose- 
A  defendant  who  is  charged  with  mur-  cution  for  the  institution  of  which  this 
der  in  the  first  degree,  and  who  has  action  is  brought,  he  waived  an  exami- 
waived  a  preliminary  examination  for  nationand  voluntarily  gave  bail  for  bis 
such  offense,  not  only  waives  his  right  appearance  at  the  Circuit  Court.  This, 
to  be  let  to  bail,  but  also  to  have  the  it  is  insisted,  was  an  admission  at  least 
facts  and  circumstances  of  the  alleged  of  such  a  probability  of  guilt  as  to  p^^ 
offense  examined  into  on  a  writ  of  elude  him  from  ever  after  saying  that 
habeas  corpus.  But  to  this  rule  there  the  prosecution  was  maliciously  insti- 
are  exceptions;  as  where  at  the  time  tuted.  We  do  not  think  so.  Such  a 
of  such  waiver  of  examination  there  course  may  often  be  judiciously  ad- 
are  good  grounds  to  believe  that  if  an  vised,  when  the  party  is  not  only  is* 
examination  is  gone  into,  personal  vio-  nocent  in  fact,  but  known  to  be  so  by 
lence  will  be  used  against  defendant,  the  prosecutor.  At  least,  this  coarse 
and  under  such  apprehension  an  ex-  should  have  no  more  influence  thaa 
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Whon  Sxaniiiatioii  Ihoald  Hot  B«  Waired.  —  Where  a  person  has  been 
arrested  on  a  warrant  charging  an  offense  including  lower  grades, 
he  should  not  waive  preliminary  examination,  if  he  wishes  the 
magistrate  specifically  to  designate  the  offense  committed.^ 

b.  Effect  of  Waiver.  —  Where  the  accused  voluntarily 
waives  his  right  to  a  preliminary  examination,  he  thereby  consents 
that  he  be  held  for  trial  for  the  offense  charged  against  him,'  and 
no  witnesses  need  be  produced,  sworn,  or  examined,  on  the  part 
of  the  prosecution. •  The  magistrate  may,  thereupon,  bind  him 
over  for  trial  for  the  offense  charged  in  the  complaint  and  war- 
rant,* and  the  prosecuting  attorney  can  file  an  information  charg- 
ing him  with  any  offense  covered  by  the  warrant  and  sustained 
by  the  evidence  on  which  it  was  issued.* 

would  the  finding  of  ihe  magistrate,  brought  before  an  examining  magis- 

upon  a  hearing  of  the  evidence,  that  trate,  waives  the  preliminary  examina- 

there  was  probable  cause,  and  binding  tion,  the  magistrate  should  recognize 

the  party  over  for  his  appearance,  or  him  to  appear  in  the  District  Court  and 

commitung  him.**  enter  upon  his  docket  the  proceedings 

1.  Stuart  V,  People,  42  Mich.  255.  that  actually  accrued,  and   the    duly 

8.  Stuart  v.  People,  42  Mich.  255.  certified  transcript  of  this  record  filed 

Sflwt   on   Szamination   of   Facts   on  in  the  office  of  the  clerk  of  the  District 

Haboas  Corpus.  —  In  Cowell  v.  Patter-  Court  will  invest  that  court  with  juris- 

son,  49  Iowa  514,  it  was  held  that  a  diction  to  try  the  accused  on  informa- 

waiver  of  preliminary  examination  be-  tion  for  the  crime  with  which  he  is  ac- 

fore  the  committing  magistrate    will  cused  before  the  examining  magistrate, 

not  deprive  the  defendant  of  the  right  5.  Stuart  v.   People,  42  Mich.  255; 

in  a  habeas  corpus  proceeding  to  Intro-  Latimer  v.  State,  55  Neb.  609. 

duce  testimony    for    the    purpose    of  Szamlnation    Must    Bo   Waivod    to 

showing  that  he  is  not  detained  upon  Offonso  Chargod  in  tho  Information.  —  In 

sufficient     evidence     to    sustain    the  Brown   v.  Sute,  91  Wis.  245,  it  was 

charge.     See,  however,  as  apparently  held   that  the  waiver  of  preliminary 

contra  to  this  rule,  the  case  set  out  in  examination  on  a  complaint  charging 

the  notes  to  the  proposition  that  the  perjury  committed  in  the  County  Court 

waiver  must  be  voluntary,  ante^  p.  830.  on  October  7,  1892,  was  not  a  waiver 

8.  Stuart  v.    People,   42  Mich.  255;  of    such   examination  on   the  charge 

Latimer  v.  State,  55  Neb.  609.  contained    in  an    information    subse- 

Waivor  Sqnivalent  to  Finding  SoAoiont  quently  filed  alleging  the  commission 

Oanso.  —  "  The  waiver  of  an  examina-  of  perjury  in  the  Circuit  Court  on  De- 

tion  is  tantamount  in  law  to  a  finding  cember  16,  1892.     The  court  said:  **  It 

by  the  magistrate  that  there  is  suffi-  is  evident  that  the  charge  of  having 

cient  cause  to   believe  the  defendant  committed  the  crime  of  perjury  by  giv- 

guilty,  and  the  authorities  are  substan-  ing  false  testimony  in  the  County  Court 

tially  agreed  that  such  a  finding  is  not  on  the  7th  day  of  October,  1892,  and 

conclusive,   but  only  prima  facie  evi-  the  charge  of  having  committed   the 

dence  of  probable  cause,  which  may  be  crime  of  perjury  by  giving  false  testi- 

overcome  by  competent  evidence  on  the  mony  in  the  Circuit  Court  on  the  i6th 

trial,   and   that  an    allegation   in   the  day  of  December,  1892,  are  charges  of 

complaint  of  a  want  of  probable  cause  two  separate  and  distinct  crimes.     The 

is  a  sufficient  averment  for  the  admis-  complaint  charges  one  crime.     The  in- 

sion  of  such  proof.'*     Hess  v,  Oregon  formation  charges  another.     There  is 

Baking  Co..  31  Oregon  503.  nothing  to  show  that  it  was  intended 

4.  Stuart  v.  People,  42  Mich.  255 ;  by  the  information  to  charge  the  same 
Latimer  v.  State,  55  Neb.  609;  State  v,  crime  as  was  charged  by  the  corn- 
Myers,  54  Kan.  206.  plaint.     The  contrary  intention  is  evi- 

Booognising  Dofondant  to  Appear.  —  In  dent.     It  is  clear  that  the  plaintiff  in 

Latimer  v.  State,  55  Neb.  609,  it  was  error  never  had  a  preliminary  examina- 

held  that  where  the  accused,  on  being  tion,   nor  waived   it,   for    the  offense 
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to  bail  if  the  nature  of  the  offense  permits  and  the  accused  offers 

the  examination  at  his  discretion  and  the    defendant,   not    exceeding   three 

take  from  the  prisoner  a  recognizance,  days  at  any  one  time.     And  if  in  sach 

with  sufficient  sureties,  for  his  appear-  case  ''the  offense  is  not  bailable,  or  if 

ance.     Potter    r.    Kingsbury,    4    Day  the  defendant  does  not  give  the  bail  re- 

(Conn.)  9$.  quired,  he  shall  be  committed  to  jail  in 

In  Kentucky  it  has  been  held  that  a  the  meantime;    and   if  the  offense  is 

county  judge   or  magistrate    has    no  bailable,  the  defendant  may  give  bail 

authority  to  take  a  bail  bond  from  a  in  such  sum  as  the  magistrate  directs 

prisoner  brought  before  him  for  exam-  for  his  appearance  for  such  farther  ex- 

ination  of  a  charge  of  felony  committed  amination."    Touhey,  v.  King,  9  Lea 

in  another  county.     He  has  no  right  to  (Tenn.)  422. 

take  temporary  bail  for  the  appearance  Saoogninaoo  Mutt  ttata  FIaos  for  ^ 

of  the  accused  before  him.    Com.  v,  pearanoe.  —  A  recognizance  taken  by  a 

Salyer,  8  Bush  (Ky.)  461.     In  this  case  justice  of  the  peace  from  a  party  who 

the  court  said:    **  Since  the  passage  is  brought  before  him  on  a  criminal 

of  the  Act  of  March  8,  1867,  '  to  amend  charge,  conditioned  for  the  party's  ap- 

the    Criminal    Code    of     Practice,*    a  pearance  on  a  day  certain  before  the 

county  judge,  or  other  magistrate  or  said  justice,  "  or  some  other  justice  of 

officers  composing  an  examining  court,  the  peace,**   is  void   for  uncertadnty, 

having  in  custody  a  person   charged  when    no    place  is  specified    for  the 

with  the  commission  of  a  felony  within  party's  appearance.     State  v.  Allen,  33 

his  or  their  jurisdiction  as  an  examin-  Ala.  422. 

ing  court,  ma^,  on  a  postponement  of  Condition  of  Booognisanot.  —  Where  a 
the  examination,  admit  the  accused  to  justice  of  the  peace  take9  a  recogni- 
bail.  But  where,  as  in  this  case,  the  zance  of  the  accused  for  his  appearance 
offense  is  charged  to  have  been  com-  at  a  subsequent  day  to  be  further  ez- 
mitted  in  another  county  than  that  in  amined,  the  condition  of  such  recogoi- 
which  the  arrest  is  made,  and  is  a  zance  need  not  allege  the  existence  of 
felony,  the  authority  of  the  judge  or  probable  cause  for  allowing  him  to  bail, 
magistrate  before  whom  the  defendant  People  v.  Freeman,  20  Mich.  413. 
may  be  brought  is  limited  to  the  in-  Continnanoe  Without  Kow  Bond— 9i- 
quiry  whether  there  are  sufficient  fault.  —  After  a  partial  preliminary  ex- 
grounds  for  an  examination  in  the  amination  before  a  justice,  the  party 
county  in  which  the  offense  may  have  was  recognized  to  appear  before  him 
been  committed;  the  duty  of  the  **  on  the  2d  day  of  February,  •  •  ♦ 
magistrate  being,  in  that  event,  to  A.  D.  i860,  and  from  day  to  day  there- 
'  commit  the  defendant  to  a  peace  offi-  after  until  discharged  by  order  of  this 
cer,  to  be  conveyed  by  him  before  a  court,"  for  the  purpose  of  further  ex- 
magistrate  of  the  county  in  which  the  amination.  The  accused  appeared  00 
offense  is  charged  to  have  been  com-  the  day  named,  one  witness  was 
mitted.'  Criminal  Code,  g  43.  But  in  sworn,  and  the  prosecution  continned 
such  a  case  we  are  aware  of  no  law  to  the  6th  of  February  without  any  new 
authorizing  the  magistrate  to  take  tem-  bond.  The  accused  failed  to  appear, 
porary  bail  for  the  appearance  of  the  It  was  held  that  the  justice  had  no 
accused  before  him,  either  during  the  right  to  enter  a  default,  and  that  the 
examination  or  preliminary  to  it.*'  scire  facias  issued  after  a  default  thos 

In  Nfw  Jersey^  prior  to  Act  March  wrongfully  entered  was  void.     Ogdcn 

21,  1866,  a  justice  of  the  peace  had  no  v.  People,  62  111.  63. 

authority  to  take  a  recognizance  for  the  Baty  of  Xagiftrato  to  Saboerlbo  Bsposi- 

appearance  at  a  future  day  of  a  person  tioni.  —  A  magistrate   committing  for 

charged  before  him   of  crime,  and   a  re-examination  ought  at  each  examina- 

recognizance    so   taken    was   entirely  tion  to  subscribe  the  depositions  then 

void.     Since  that  act,  however,   such  taken     (the     witnesses     having    first 

recognizance  may  be  taken.     State  v,  signed),  and  not  to  defer  the  subscrip- 

Kruise,  32  N.  J.  L.  313.  tion  by  himself  and  the  witnesses  until 

In  Tennessee  it  is  provided  by  statute  he  determines  upon  committing.     Reg. 

(Code  1858,  §§  5051,  5052;    Code  1896,  v.  London,  5  Q.  B.  555.  48  E.  C.  L.  555- 

I  701 1)  that  the  magistrate  may,  for  Commitmont  Mnst  BofSnr  Fizod  Tiao.— 

good  cause,  adjourn  the  examination  A  commitment  of  a  prisoner  by  a  coo- 

from  time  to  time,  without  consent  of  missioner,  on  a  preliminary   warrant, 
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bail  in  a  sufficient  sum.^ 

TlM  Tim*  for  Whioh  th«  Htwiaf  lUj  B«  A^jovned  is,  in  the  absence  of 
any  statute  prescribing  it,  understood  to  mean  a  reasonable  time.' 

7.  JVBIBDICTIOH  AVD  Tsvirs  —  1.  Effect  of  Examinatioii  Without 
Jnrisdiotion.  —  An  examination  of  one  accused  of  crime,  conducted 
by  a  magistrate  who  has  not  the  proper  jurisdiction,  is  not  such  a 
preliminary  examination  as  is  provided  for  by  law.' 

SfEbot  of  Xrronooiis  AfldftTit.  —  Jurisdiction  of  a  magistrate  to  hold  a 
preliminary  examination  is  not  affected  by  the  fact  that  in  affi- 
davits taken  before  him,  wherein  facts  are  charged  to  have  been 
committed  which  constitute  a  crime,  error  has  been  made  in  the 
statement  as  to  the  particular  statute  violated,  since  such  state- 
ment can  be  stricken  out  as  surplusage  and  the  error  disregarded.* 

2.  Where  Held.  —  The  preliminary  examination  of  a  person 
accused  of  a  crime  is  so  far  a  part  or  stage  of  the  prosecution  for 
such  crime  that  it  should  be  held  in  the  county  in  which  the  crime 
was  committed.* 

for  examination,  should  be  for  a  thort  legal  commitment  of  the  defendant  be* 
period  of  time,  and  not  for  an  indefinite  fore  the  filing  of  such  indictment, 
period.  The  time  should  not  exceed  Xagiftrato  Liablo  fSnr  Commltmont  fn 
twenty- four  hours,  except  for  special  XTiireaioiiable  Poriod.  —  In  Davis  v.  Cap- 
cause  shown,  unless  requested  by  the  per,  lo  B.  &  C.  28,  21  E.  C.  L.  20,  it 
prisoner.  U.  S.  v.  Worms,  4  Blatchf.  was  held  that  trespass  will  lie  against 
(U.  S.)  333.  a  magistrate   for  committing  a  party 

1.  Touhey  v.   King,  9  Lea  (Tenn.)  charged  with  felony  for  re-examination 

422,  and  cases  cited  in  preceding  note,  for  an  unreasonable  time,  though  with- 

S.  Pardee    v.   Smith,  27    Mich.  43;  out  any  improper  motive. 

Hamilton    v.   People,    29    Mich.   173:  In  People  v.  Drury,  2  Edm.  Sel.  Cas. 

State    V.    Nerbovig,     33    Minn.    480;  (N.  Y.)  351,  it  was  said:  '*  In  these  pre- 

People  V,   Van    Horn,   119  Cal.   323;  liminary  examinations  by  the  commit- 

Davis  V,  Capper,  10  B.  &  C.  28.  21  E.  C.  ting  magistrate  he  has  no  right  to  de- 

L.  20;  Cave  v.  Mountain,  i  M.  &  G.  257,  tain  a  prisoner  for  examination  for  a 

39  E.  C.  L.  432.  longer  period  than  three  days,  unless 

In  Nevada  it  is  provided  that  the  ex-  under  extraordinary  circumstances,  i 
amination  must  be  completed  at  one  Hale's  Pleas  of  the  Crown  585,  i  id, 
session,  unless  it  be  adjourned  for  good  120.  In  one  case  a  magistrate  was  held 
cause  shown.  The  adjournment  can-  liable  in  an  action  for  false  impris- 
not  be  for  more  than  two  days  at  each  onment  who  detained  a  prisoner  nine- 
time,  nor  more  than  six  days  in  all,  teen  days  for  examination.  Scavage 
unless  by  consent  or  motion  of  the  de-  v,  Tateham,  Cro.  Eliz.  829.  Obedience 
fendant.     Ex  p.  Ah  Kee,  22  Nev.  374.  to  this  law  would  produce  prompt  and 

California,  —  See    People    v.    Van  speedy  action  on  complaints  for  crimes, 

Horn.  119  Cal.  323.  and  need  in  no  instance  delay  the  ac- 

SiEiB«t   of  Pottponomont   Boyond   Pro-  tion  of  the  grand  jury  an  unreasonable 

oeribad    Poriod.  — In     People    v.    Van  time.'* 

Horn,  119  Cal.  323,  it  was  held  that  8.  White  v.  State,  28  Neb.  341. 

although  Pen.  Code,  ^  861,  authorizes  4.  State  v.  Judge,  44  La.  Ann.  1093. 

the  postponement  of  a  preliminary  ex-  5.  In  re  Kelly,  46  Fed.  Rep.  653. 

amination,  save  by  the  defendant's  con-  Sight  of  Prosoouting  Attorney  to  Doilg- 

sent,   no  longer   than    six    days,   jret  natoPreeiiiet  and  ][agistrato.^It  is  the 

where  the  postponement  is  for  a  period  province  of  the  prosecuting  officer  to 

slightly  longer  than  this  before  pro-  designate  the  precinct  where,  and  the 

ceeding  to  commit  for  probable  cause,  magistrate  before  whom,  a  preliminary 

and  such  postponement  was  without  examination   upon  a  criminal   charge 

prejudice  to  the  defendant,  an  indict-  shall  be  had.     State  v.  Griffin,  (Idaho 

meat  against  the  accused  will  not  be  1895)  40  Pac.  Rep.  58,  in  which  case  the 

set  aside  on  the  ground  of   want  of  court  said:  **  It  is  not  charged  or  con- 
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3.  Before  Whom  Held  —  a.  General  Rule  —  jostioM  of  tiM  p«aM 
and  the  Like.  —  Preliminary  examinations  are  as  a  rule  to  be  held 
before  justices  of  the  peace  *  or  persons  exercising  jurisdiction 
analogous  to  that  exercised  by  justices  of  the  peace,  such  as  mayors' 

tended  but  that  the  preliminary  exam-  justice  who  acts  alone  in  such  a  case 

i nation  was  in  strict  accordance  with  transcends  the  clearly  defined  limits  of 

the   provisions  of    the  statute.     It  is  his  authority.     His  acts  are  void,  and 

contended  that  the  defendant  had  the  he  thereby  renders  himself   liable  in 

absolute  right,   under  the  statute,   to  damages  to  the  party  injured  by  such 

insist   upon  an  examination  before  a  unauthorized  assumption  of  authority, 

magistrate  of  the  precinct  in  which  the  Revill  v.  Pettit.  3  Mete.  (Ky.)  318. 

crime  was  charged  to  have  been  com-  Justice    de    Faeto.  —  In     People     v. 

milted.     This  contention   has  nothing  Sehorn,   116  Cal.   503,  the  court  held 

to  support    or    recommend   it.     It    is  that  assuming  that  a  valid  order  has 

predicated    upon  the  erroneous  idea,  been  made  changing  the  boundaries  of 

which  seems  to  have  obtained  in  the  a  township  so  as  to  make  a  j ustice  of 

minds  of  some  people  in  this  country,  the  peace  a  nonresident  of  the  town- 

that  the  primary  object  of  the  criminal  ship,   yet  if  no  other  person  was  ap- 

laws  is   the   protection   of    criminals,  pointed  to  fill  the  office,  and  the  justice 

The  limit  of  the  county  is  the  limit  of  conunues  to  act  as  such  justice  and  to 

jurisdiction  in  matters  of  preliminary  do  business  as  a  justice  of  the  township 

examinations,    and    the    prosecuting  without  t>eing  ousted  therefrom,  he  is 

officer    will     designate    the     precinct  a  de  facto  justice  of  the  peace  of  the 

where,    and     the     magistrate     before  township,  and  his  right  to  exercise  the 

whom,  such  examination  will  be  had;  functions  of  the  office  cannot  be  ques- 

'  but  all  hearing  on  preliminarjr  exam-  tioned  in  a  collateral  proceeding, 

{nations  must,  as  far  as  possible,   be  Jnriidiotioii  Confined  to   Townidiip  for 

had  before  the  magistrate  most  con-  Which  Justice  Commiaiioiied.  —  In  Com. 

venient  to  the  majority  of  witnesses  for  v.  Brower,  7  Pa.  Dist.  Rep.  254,  it  was 

the  prosecution,  unless,  for  good  cause  held  that  a  prisoner  will  be  discharged 

shown,  it  is  ordered  to  be  held  else-  on  habeas  corpus  when  he  is  arrested 

where.*     Rev.  Stat.,  §  7525.'*  and  held  on  a  charge  of  statutory  rape 

1.  Ex  p,     Branigan,     19    Cal.    133;  upon  a  warrant  issued  by  a  justice  of 

People  V.  Sansome,  98  Cal.  235;  People  the  peace  outside  of  the  township  for 

V.  Sehorn,   116  Cal.    503;    Murphy   v.  which  he  is  commissioned,  and  when 

Com.,    II    Bush    (Ky.)  217;    Com.   v.  the  hearing  is  held  at  a  place  outside 

M'Neill,   19   Pick.    (Mass.)  127;    State  of  said  township. 

V.   Bridgers,  87  N.   Car.    562:  Harper  Sufficient  Evidence   that  Justice  Aote4 

V.  State,  7  Ohio  St.  73;  State  v.  Evans,  in  Official  Capacity.  —  Where  the  record 

88  Wis.  255.  shows  that  upon   the  preliminary  ex- 

JoitioeB  Are  Committing   Magirtratci.  amination  of  one  charged  with  murder 

—  •*  Every  justice  of  the   peace   of   a  the  prisoner  was  brought  l)efore  A  B, 

county   is  a    committing    magistrate,  an   acting   justice   of   the   peace,   and 

and  as  such  has  jurisdiction  to  examine  charged  with  the  offense,  it  sufficiently 

persons  charged  with  the  commission  appears  th&t  the  justice  was  acting  in 

of  public  offenses  within  his  county.**  his  official  capacity  in  conducting  the 

Ex  p,  Branigan,  19  Cal.  133.  inquiry.     State  v,  Bridgers,  87  N.  Car. 

Two  Justioci  Keoessary  in  Cases  of  Pel-  562. 

ony.  —  In  Kentucky  a  single  justice  has  8.  Com.   v,   Leight,  i   B.  Mon.  (Ky.) 

power  to  exaniine  and  hold  to  bail  for  107;  Santo  v.  State,  2  Iowa  165;  Harper 

misdemeanors.    Tharp  v.  Com.,  3  Mete.  r.  State,  7  Ohio  St.  73;  Butler  v.  Com., 

(Ky.)  411.     But   he   cannot  act  as  an  81  Va.  159. 

examining  court  and  commit  to  jail  or  k  HtkjOT  of  a  City  Is  £z  Officio  a  Justice 
hold  to  bail  the  person  charged  with  of  the  Peace  with  jurisdiction  as  an  ex- 
felony;  another  justice  must  be  asso-  amining  magistrate.  Butler  v.  Com., 
ciated  with    him.     Revill  v.   Pettit,   3  81  Va.  159. 

Mete.   (Ky.)    318;    Tharp  v.   Com.,   3  Texas.  —  In  Holmes  «/.  State,  44  Tex. 

Mete.  (Ky.)  411;    Murphy  v.  Com.,  11  631,  it  was  held  that  a  mayor  has  no 

Bush  (Ky.)  218.  jurisdiction  to  sit  as  an  ex  amining  court 

Effect  of  Violation  of  Rule,  —  A  single  or  to  hold  to  bail  to  answer  for  a  felony* 
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or  police  justices.^ 

OCkir  OflMTt.  —  Power  to  hold  preliminary  examinations  is  not» 
however,  confined  to  these  magistrates,  but  may  be  exercised  by 
United  States  commissioners,*  justices  of  the  Supreme  Court  and 
district  judges,*  and  United  States  district  judges.* 

b.  Power  of  Examining  Magistrate.  —  Without  regard  to 
the  powers  pertaining  to  his  judicial  office,  a  judge,  when  exer- 
cising the  functions  of  a  magistrate  in  conducting  a  preliminary 
examination,  has  only  the  jurisdiction  and  power  conferred  by 
law  upon  magistrates.* 

and  that  a  bail  bond  executed  before  a  greater  powers  than  are  possessed  by 

mayor  in  soch  proceedings  is  a  nullity,  any  other  officer  exercising  the  func- 

1.  Kolnaes    v.   Sute,   44    Tex.   631;  tions  of  a  magistrate.     The  justices  of 

People  V,  Crespi«  115  Cal.  50;  People  this   court,    judges   of    the    superior 

r.  Cohen,  118  Cal.  74.  couru.  justicesof  the  peace,  and  police 

tttj  JttdffS.  —  In  Com.  t/.  Leight,  i  B.  magistrates  in  cities    and  towns  are 

Mon.  (Ky!)  107,  it  was  held  that  by  Act  each    and    all    by    the  sutute  made 

Kjr.,  1836,  ^  3,  the  city  judge  of  Louis-  magistrates.     Pen.  Code,  g  808.     The 

rille  was  f^stn  the  same  authority  in  office  is  purely  a  sututoryone,  and  the 

and  out  of  court  to  recognize  criminals  powers  and  duties  of  the  functionary 

as  the  mayor  or  two  justices  of  the  are  solely  those  given  by  the  sutute; 

peace.  and  those    powers  are    precisely  the 

Tka  PoUit  Oovrt  of  tk§  Qitf  aad  QvoMtf  same  whether  exercised  by  virtue  of 
•f  laa  Fnadsoo  and  police  judges  sit-  one  office  or  that  of  another.  The  slat- 
ting as  magistrates  nave  jurisdiction  ute  makes  no  sort  of  distinction  be- 
to  hold  a  preliminary  examination  of  a  tween  them.  If  a  judge  of  a  superior 
defendant  charged  with  the  offense  of  court,  or  a  justice  of  this  court,  sees  fit 
criminal  libel,  although  the  police  court  to  assume  the  duties  of  a  committing 
has  no  jurisdiction  to  try  that  offense,  magistrate  —  duties  which  are  usually 
People  V.  Crespi,  115  Cal.  50.  performed    by    others  —  he     has     no 

Jmrisd&etioa  Ooaflaad  to  Offnsoo  Oob-  greater  authority  as  such  magistrate 

■ittod    Withia     tki    Corporatiom.  —  In  than  that  possessed  by  any  justice  of 

Stats  V.  Davis,  36  Kan.  905,  it  was  held  the  peace  or  police  judge.     People  v, 

that  a  police  judge  of  a  city  of  the  sec-  Crespi,  115  Cal.  50.     He  is  not  accom- 

ond  class  has  no  authority  to  cause  a  panied  in  the  discharge  of  those  func- 

person  charged  with  an  offense  against  tions  by  any  of  the  general  or  implied 

the  criminal  laws  of  the  state,  commit-  powers,  nor  by  those  presumptions  of 

ted  beyond  the  limits  of  the  corpora-  regularity  of  his  proceedings,   which 

tlon,   to  be  examined  before  him  for  surround  him  when  sitting  as  a  judge 

such  an  offense.    See  2  Gen.  SiaL  Kan.  of  a  court  of  record.    As  such  magis- 

404.  trate  he  Is  purely  a  creature  of  the 

t.  U.  S.  tr.  Rundlett,  2  Curt.  (U.  S.)  sutute.     While  sitting  as  a  magistrate, 

41:  U.  S.  V.  Hughes,  70  Fed.  Rep.  973;  then,  a  judge  of  the  superior  court 

Matter  of  Van  Campen,  a  Ben.  (U.  S.)  would  have  no  more  right  to  call  In  the 

410;  /«r^  Martin.  5  ulatchf. (U.S.) 303.  county  clerk,  or  any  other  officer,  to 

S.  Jndfos    of   laproflM    aad    lUsUiot  administer    oaths    before     him    than 

Oomrts.  —  In  People  v.  Smith,  i  Cal.  9,  would  a  Justice  of  the  peace  or  police 

it  was  held  that  justicesof  the  Supreme  judge.     Nor   would   the  county  cleric 

Court  and  district  judges,  being  made  or  his   deputies,   although    generally 

by  the  constitution  of  the  sute  conserv-  authorized  to  administer  oaths,  have 

ators  of  the  peace,  are  ^'jr  f^' /^nwf  m  em-  anymore  right  to  perform  that  func- 

powered  to  act  in  the  apprehension  and  tlon   before    such   judge  sitting  as  a 

commitment  of  offenders.      See    also  magistrate  than  before  a  justice  of  the 

People  r.  Cohen,  118  Cal.  74.  peace;  nor  could  they  be  required  to 

4.  U.  S.  r.  Hughes,  70  Fed.  Rep.  973.  do  so  in  the  one  insunce  more  than  the 

i.  People    r.   Cohen,    118    Cal.    74;  other."    Per  Van  Fleet,  J.,  in  People 

People  V.  Crespi.  115  Cal.  50.  v.  Cohen,  118  Cal.  74. 


A  tttporior  Jndft,  whoa  tlttiiig  aa       lUstriet   Jvdgo    Izordsos    Powor    aa 
Hagistomto,    possesses   no  other  or    Vmitod  ttetos  Ooaoilsslonor.  —  In  U.  S.  tr. 
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4.  To  Whom  Warrant  Betnmed  —  in  eeatniL  —  Under  the  com- 
mon law  an  officer,  upon  arresting  a  person  accused  of  crime, 
may  return  the  warrant  together  with  the  accused  to  another 
magistrate  than  the  one  who  issued  the  warrant,  for  the  purpose 
of  preliminary  examination ;  and  in  some  of  the  states  this  may 
be  done  in  the  absence  of  express  statutory  direction  to  the  con- 
trary.* In  some  jurisdictions,  however,  it  is  held  that  as  a  gen- 
eral rule  the  person  arrested  should  be  taken  before  the  magistrate 
issuing  the  warrant.* 

Hughes,  70  Fed.  Rep.  973,  the  court  or  describing  the  offense  charged  to 
said,  in  holding  that  a  district  judge  have  been  committed  and  the  county 
when  conducting  a  preliminary  exam-  in  which  it  was  committed,  and  requir- 
ination  has  only  the  power  of  a  United  ing  the  officer  to  whom  it  shall  be 
States  commissioner:  "  In  determin-  directed  forthwith  to  take  the  person 
ing  the  first  question  my  powers  are  accused  and  bring  him  before  some 
simply  and  only  those  of  a  United  court  or  magistrate  of  the  county,  to  be 
States  commissioner.  By  the  law  and  dealt  with  according  to  law,"  is  corn- 
practice  of  the  court  in  this  district,  the  plied  with  where  the  warrant  is  issued 
United  States  commissioners  have  no  by  one  magistrate  and  the  accused  is 
judicial  power  to  hear  and  determine  taken  before  some  other  magistrate  and 
any  matter  whatsoever.  Their  duties  there  given  a  preliminary  examination, 
are  those  of  examining  magistrates  —  Bight  to  Ctrry  Friionor  to  Xagittnts 
ministerial,  not  judicial.  They  are  the  of  Another  IHstriet.  —  In  Wiggins  v, 
arms  of  the  court,  to  execute  the  pre-  Norton,  83  Ga.  148,  it  was  held  that 
liminary  work  necessary  to  bring  to  when  an  officer  arrests  a  prisoner  in  a 
trial  persons  charged  with  offenses  district  or  village  where  there  is  exche- 
against  the  United  States.  They  have  ment  at  the  time,  and  there  is  danger 
no  authority  to  determine  the  probable  of  a  riot  at  the  commitment  trial,  and 
or  improbable  credibility  of  the  testi-  the  magistrate  of  the  district  is  con- 
mony  adduced  nor  to  find  any  fact,  suited  about  carrying  the  prisoner  to 
They  can  only  determine  whether  there  another  district  before  a  magistrate 
is  probable  cause  to  put  the  defendant  there,  and  assents  thereto,  it  is  within 
on  trial.  Whenever  a  charge  is  made  the  discretion  of  the  arresting  officer  to 
upon  oath,  and  testimony  is  offered  in  carry  the  prisoner  to  the  other  district 
support  of  it,  and  the  warrant  is  ap-  8.  Ex  p.  Branigan,  19  Cal.  133;  Ex 
proved  by  the  district  attorney,  the  /.  Moan,  65  Cal.  316. 
party  charged  is  committed  or  bound  To  Obtain  Tastimonyof  lint  Jnstioi.— 
over  for  trial  as  a  matter  of  course.  In  People  v,  Duncan,  97  Mich.  632,  the 
In  this  case  the  affidavit  is  in  due  form  court  held  that  the  accused  should  be 
and  sufficiently  charges  the  offense,  taken  before  the  justice  who  issued  the 
the  district  attorney  has  approved  the  warrant,  and  that  such  justice  has  no 
warrant,  and  testimony  has  been  power  to  transfer  the  examination  to 
offered  to  support  the  charge.  I  have  another  justice  of  the  peace  upon  affi- 
simply  to  determine,  not  whether  an  davit  that  the  first-named  justice  is  a 
offense  has  been  committed,  but  material  witness  for  the  accused  upon 
whether  there  is  probable  cause  to  be-  such  examination.  Such  attempted 
lieve  that  an  offense  was  committed,  transfer  does  not  oust  of  jurisdiction 
Within  these  limitations  the  testimony  the  justice  who  issued  the  warrant,  or 
will  now  be  considered."  confer  jurisdiction  upon  the  other  jus- 

1.  State    V,  Spaulding,   24  Kan.    i;  tice,  and  the  first-named  justice  should 

Evans  2/.  Thomas,  32  Kan.  475;  Foster's  proceed  with  the  examination. 

Case,  5  Coke  59.    See  also  Com.   z/.  To  Bo  Brought  beforo  Koarett  Xagif- 

Wilcox.  I  Cush.  (Mass.)  503.  trato.  —  In  People  v.  Fuller,  17  Wend. 

Kaniat     Btatnto.  —  In      Evans     v,  (N.  Y.)  211,   the  court  held  that  the 

Thomas,  32   Kan.  469,  it  is  held  that  provisions   of  the  statute  authorizing 

Crim.  Code  Kan.,  §  36,  providing  that  persons  arrested  under  a  warrant  to  be 

"if  it  shall   appear    that    any   such  brought  before  the  nearest  magistrate, 

offense  has  been  committed  the  court  etc.,  seemingly  applied  only  to  cases 

or  justice  shall  issue  a  warrant  naming  where  the  accused  might  be  required 
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OommitatBt  by  Ont  lUglitrat*  aad  IzamiBatioii  by  Anotkar.  —  According 
to  some  decisions,  where  a  person  has  been  arrested  and  taken 
before  the  magistrate  who  issued  the  warrant,  and  has  been  com- 
mitted by  him  for  examination,  he  may  be  examined  and  held  to 
answer  by  another  magistrate  of  the  same  county  without  a 
second  warrant  of  arrest,^ 

SMMid  Xxunination  b«fore  Anothtt  KaglitraU.  —  The  prosecuting 
attorney,  if  in  his  opinion  a  complaint  filed  with  a  justice  of  the 
peace  charging  a  felony  is  defective,  may  dismiss  the  prosecu- 
tion ;  and  if  he  does  so,  and  an  information  is  filed  by  the  coroner 
against  the  same  person  for  the  same  oflense  before  another 
justice,  the  latter  officer  will  have  jurisdiction  to  examine  and 
commit,* 

6.  Bight  to  Call  In  Another  Magistrate.  —  In  some  states  a  justice 
has  power  to  call  in  another  justice  for  the  purpose  of  making  a 
preliminary  examination.' 

Jnftioi't  AbMiiM  or  inftbiUtj  u  Aet.  —  But  even  where  this  is  the  case 
the  officer  making  the  arrest  may  take  the  party  before  another 
justice  of  the  peace  of  the  same  county,  who  may  make  the 
examination  and  commit,  in  case  of  the  absence  6r  inability  to 
act  of  the  justice  issuing  the  warrant.*  In  order  to  enable  the 
officer  to  take  the  party  arrested  before  another  magistrate  for 

to  enter  iaio  recognizance  to  appear  at  before  the  magistrate  issuing  the  war- 

a    court    of    criminal    jurisdiction    or  rant,  yet  many  cases  may  arise  where 

might  be  committed  to  jail,  and  also  this    course    cannot  be    pursued  and 

that  where  the  accused  was  brought  where  serious  inconvenience  and  delay 

before  the  nearest  magistrate  the  officer  to  the  public  and  the  prisoner  might 

making  the  arrest  should  state  in  his  follow  if   the  examination  could   not 

return  the  absence  of  the  officer  who  be   conducted  before   another   magis- 

issued  the  warrant.  trate.     The  statute  contemplates   that 

1.  Exp,  Moan,  65  Cal.  316.  in  case  of  the  absence  or  inability  to 

8.  Exp,  Claunch,  71  Mo.  233.  act  of  the  justice  issuing  the  warrant 

8.  People  V.  Sehorn,    116  Cal.    503;  the  prisoner  shall  be  taken  before  an- 

People  V.  Sansome,  98  Cal.  235.  other  magistrate,  and  provides  that  a 

In   Aii^hinn^^  when   a  justice  of  the  direction  to  that  effect  shall  be  inserted 

peace  issues  a  warrant  of  arrest,  re-  in    the    warrant.      Crim.    Prac.    Act, 

turnable  before  himself,  he  may  asso-  §  107.     The  presence  of  the  direction 

date   with    him    on   the   trial   of    the  in   the   warrant    does  not  confer  the 

preliminary  examination  **  one  or  more  jurisdiction  upon  the  other  magistrate, 

magistrates    of    eaual    grade"  (Code  That  arises  from  the  statute ;  the  inser- 

1876,  ^  4693),  and  It  is  no  objection  to  tion  is  only  to  guide  the  officer.     The 

the  validity  of  their  proceedings  when  object  of  the  law  is  efifected  if  the  officer 

thus  sitting  that  the  associate  justices  takes  the  party  before  another  magis- 

are  acting  outside  of  their  respective  trate  in  case  the  first  justice  is  absent 

beats  or  precincts;   nor  are  their  pro-  or  unable  to  act.     And  the  only  right 

ceedings  void  because  one  of  the  asso-  which  the  prisoner  can  exact  from  the 

dates  is  incompetent  to  sit.     Boynton  change,  in  case  he  insists  upon  an  ex- 

V.  State,  77  Ala.  29.  amination,  is  that  the  affidavits  upon 

4.  Exp.  Branigan,  19  Cal.  133.     See  which  the  warrant  for  his  arrest  was 

also  Ex p.  Moan,  65  Cal.  216.  issued  shall  be  transmitted  to  the  new 

Mmgistrate'i    Absence   or  Inability  to  magistrate,  or,  if  they  cannot  be  pro- 

Aet.  —  In  Exp,  Branigan,  19  Cal.  133,  cured,  that  the  prosecutor  and  his  wit- 

the  court  said:  *'  Though  as  a  general  nesses  shall  be  summoned  to  give  their 

rale  parties  arrested  should  be  taken  testimony  anew.*' 
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examination  in  case  of  such  absence  or  inability  to  act  it  is  not 
indispensable  that  the  warrant  of  arrest  should  contain  a  direction 
to  that  effect,*  nor  need  the  order  requesting  the  other  justice  so 
to  act  set  forth  the  reason  for  the  request.* 

6.  Change  of  Venue.  —  it  Ii  Prorided  bj  Stotuu  in  some  jurisdictions 
that  if  the  accused  shall  file  his  affidavit  that  he  believes  that 
from  prejudice  or  other  cause  the  magistrate  before  whom  he  is 
brought  will  not  decide  impartially  in  the  matter,  such  magis- 
trate shall  transmit  all  the  papers  in  the  case  to  the  nearest 
magistrate  qualified  by  law  to  conduct  the  examination,  and  such 
magistrate  shall  proceed  as  though  the  accused  had  at  first  been 
brought  before  him.* 

JnrifdioUons  in  Whioh  Btatntat  Are  Inapplieftble.  —  In  other  jurisdictions, 
however,  it  is  held  that  statutory  provisions  for  the  transfer  of 
proceedings  from  one  magistrate  to  another  do  not  apply  to  pre- 
liminary examinations,  but  only  to  proceeding^  in  which  the 
magistrate  has  power  to  try  and  determine  the  case.* 

1.  Exp,  Branigan,  19  Cal.  133.  trate  shall  transmit  all  the  papers  ia 

2.  People  V.  Sehorn,  116  Cal.  503.  the  case  to  the  nearest  justice  or  other 
Effoot  of  Failure  of  8ach  Jostice  to  8ab-     magistrate  qualified  by  law  to  conduct 

ioribe  Docket.  —  In  People  v.  Sehorn,  the  examination,  who  shall  proceed 
116  Cal.  503,  it  was  held  that  **  a  jus-  with  the  examination  in  the  same 
tice  of  the  peace  has  power  to  call  in  manner  as  though  said  defendant  had 
another  justice  for  the  purpose  of  male-  first  been  brought  before  him."  Mar- 
ing  a  preliminary  examination,  and  it  tin  v.  State,  79  Wis.  165. 
is  not  required  that  the  order  request-  4.  State  v.  Bergman,  37  Minn.  407, 
ing  another  justice  so  to  act  should  set  in  which  case  the  court  said:  '*  Gen. 
forth  the  reason  why  the  request  was  Stat.  1878,  c.  65.  g  20,  provides  for  a 
made;  nor  does  the  failure  of  such  transfer  by  the  justice  before  whom  an 
other  justice  to  subscribe  the  docket,  action  or  proceeding  is  pending,  to 
as  provided  in  section  105  of  the  Code  another  justice,  *  if  on  the  return  of  the 
of  Civil  Procedure,  affect  any  substan-  process,  or  at  any  time  before  the  trial 
tial  right  of  the  defendant,  it  not  ap-  commences,'  a  certain  aflSdavit  is 
pearing  that  any  material  proceeding  made,  and  also  that,  upon  such  trans- 
must  be  so  entered  and  subscribed  in  fer,  the  justice  to  whom  any  such  ac- 
the  case  of  a  preliminary  examination,  tion  or  proceeding  is  transferred  '  may 
and  that  section,  if  applicable  to  a  pre-  proceed  to  hear  and  determine  the 
liminary  examination,  is  merely  di-  same,  in  the  same  manner  as  the  justice 
rectory."  before  whom   the  said  action  or  pro- 

8.  Cfonnell  v,  Stelson,  33  Iowa  147;  ceeding  was  commenced  might  have 

Tennis    r.    Anderson,    55    Iowa    625;  done.*     The  question  in  the  case  is,  do 

Bremner   v.   Hallowell,   59  Iowa  433;  these  provisions  apply  to  an  examina- 

State  7/.  Weltner,  7  N.  Dak.  522:  Mar-  tion   by  a  justice  of  the  peace,  under 

tin  zr.  State,  79  Wis.  165;  State  i/.  Sore n-  chapter   106,    of  a    person  accused  of 

son,  84  Wis.  27;    State  v,   Evans,   88  crime?     Such    an   examination   is,  of 

Wis.    255.     See   also   In  re  Wahll,  42  course,  a  proceeding;  and  if  there  were 

Fed.  Rep.  822.     And  see,  for  a  general  nothing  else   but   that   word  and   the 

treatment     of     this     subject,     article  word  *  action  *  to  indicate  the  cases  in 

Change  of  Venue,  vol.  4,  p.  373.  which  a  transfer  can  be  demanded,  the 

Bepretentatiye    Statute.  —  Rev.    Stat,  right  would  apply   to   such  examina- 

Wis.,  §  4809,   provides  that  if  the  ac-  tion.     But  the  words  *  at  any  time  bc- 

cused   shall   **  make   oath    that    from  fore  the  trial  commences,'  and  *  prc- 

prejudice  or   other  cause  he  believes  ceed  to  hear  and  determine  the  same.' 

that  such  justice  or  other  magistrate  show  that  the  proceeding  must  be  one 

will  not  decide  impartially  in  the  mat-  in  which  there  is  to  be  a  trial  before 

ter,  then  said  justice  or  other  magis-  the  justice  and  which  on  such. trial  he 
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EfliMt  of  Denial  of  Trantfor.  —  Where  the  accused  is  entitled  to  a 
transfer,  and  the  magistrate  proceeds  with  the  preliminary  exam- 
ination after  the  accused  has  filed  his  affidavit  in  due  time  for  a 
transfer  of  the  proceedings,  such  examination  will  be  void  and 
inoperative.* 

is  to  determine.  The  word  '  trial/  magistrate  qualified  by  law  to  conduct 
which  means  the  judicial  hearing  upon  the  examination,  who  shall  proceed 
the  issues  in  a  cause  for  the  purpose  of  with  the  examination/  etc.  This  is  an 
determining  it,  cannot  properly  be  ap-  important  and  substantial  right,  of 
plied  to  such  an  examination,  which  is  which  the  accused  cannot  be  deprived 
a  mere  preliminary  inquiry  to  ascertain  except  by  his  own  act;  and,  as  exam- 
if  the  evidence  is  such  that  the  accused  ining  magistrates  derive  their  jurisdic- 
ought  to  be  put  upon  trial  for,  the  tion  and  authority  to  proceed  in  such 
offense  charged.  The  issue  being  the  cases  entirely  from  the  statute,  it  is 
guilt  or  innocence  of  the  accused,  it  is  plain  that  an  examination  such  as  is 
not  affected  by  the  result  of  the  exam-  required  in  order  to  justify  the  filing  of 
ination.  If  he  is  discharged,  new  pro-  an  information  cannot  take  place  in 
ceedings  may  be  at  once  commenced  any  case  where  the  right  of  removal 
against  him  for  the  same  offense;  if  he  has  been  improperly  denied." 
is  held,  that  fact  can  have  no  influence  Affidavit  Mnst  Hot  Bo  in  Altornativo. 
on  the  issue  of  his  guilt  when  he  is  put  —  An  affidavit  by  a  person  brought  be- 
on  his  trial  to  have  it  determined.  The  fore  a  justice  for  examination  upon  a 
justice  neither  tries  nor  determines  the  criminal  charge  *'  that  from  prejudice 
issue  in  the  proceeding.  And  we  are  or  other  cause  he  believes  "  the  justice 
satisfied  that  section  20  refers  only  to  will  not  decide  impartially  in  the  mat- 
actions  or  proceedings  that  he  does  try  ter,  though  using  the  language  of  the 
and  determine.  In  an  analogous  case  statute,  is  not  sufficient  to  oust  the  jus- 
the  Supreme  Court  of  Wisconsin  de-  lice  of  jurisdiction  and  require  the  re- 
cided  as  we  do.  See  Duffies  v.  State,  moval  of  the  case.  Billings  v.  Noble, 
7  Wis.  672.    Order  reversed."  75  Wis.  325,  in  which  case  the  court 

1.  Sute  V.  Weltner,  7  N.   Dak.  522,  said:    **  Here  the  affidavit  is  of  *  preju- 

in  which  case  the  court  said:    *'  Upon  dice  or  other  cause.*     It  is  in  the  alter- 

th<^  filing  of  a  proper  affidavit,  it  was  native,  and  neither  states  the  fact  of 

the  duty  of  the  justice  to  transfer  the  prejudice  nor  any    other  cause,    but 

action  to  another  justice  of  the  peace,  simply  that  it  is  one  or  the  other,  wlth- 

The  statute  is  mandatory  in  its  terms,  out   any    possibility    of    ascertaining 

and  leaves  no  discretion  with  the  jus-  which.     From  aught  that  appears,  the 

tice.      Rev.  Code,  §  7953.     It  is  per-  affidavit  may  have  been  based  wholly 

fectly  clear  that  after  an  affidavit  is  upon  something  existing  merely  in  the 

filed  which  under  the  statute  is  suffi-  mind  of  the  affiant,  which  he  regarded 

cient  in  substance,  the  magistrate  has  as  some  *  other  cause  '  than  prejudice, 

no  power  or  authority  to  proceed  with  but  which  in  fact  constituted  no  cause 

the  preliminary  examination  of  the  de-  for  such  removal  whatever.     Where  a 

fendant,  and  can  lawfully  do  nothing  party  does  not  rely  upon  the  fact  of 

further  in  the  action  except  to  transfer  prejudice,     but     upon    some    '  other 

the  same,  and  the  papers  therein,  to  cause,' then  the  oath  or  affidavit  should 

another  justice."  state  the  facts  supposed  to  constitute 

Boprivation  of  Snbttantial  Bight.  —  In  such  other  cause;  as,  for  instance,  that 

State  V.  Sorenson,  84  Wis.   27,  it  was  the  justice  is  a  material  witness  on  the 

said:    "An  examination  regularly  and  trial,  or  is  near  of  kin,  as  prescribed 

properly  conducted  under  the  statute  in  section  3617,  Rev.  Stat.    Otherwise 

serves  in  some  sort  for  the  inquisition  the  removal   would  be  based  wholly 

or  finding  of  a  grand  jury.     The  stat-  upon  the  mental  conception  of  the  affi- 

ute  regulating  such  examinations  se-  ant,  who  would  thus  be  constituted  the 

cures  certain    rights   to  the    accused,  sole  judge  as  to  whether  the  facts  con- 

among  which  is  the  right,  under  sec-  ceived  by  him  were  sufficient  in  law  to 

tion  4809.  to   have   his  case  removed,  oust  the  justice  of  jurisdiction.     Be- 

upon  filing  a  proper  affidavit  of  preju-  sides,  in  such  case  there  would  be  no 

dice  of  the  magistrate  before  whom  it  means  of  ascertaining  what  the  facts 

is  pending,  '  to  the  nearest  justice  or  were,  thus  supposed  to  be  conceived. 
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recite  the  substance  of  the  accusation,^  but  the  fulness  of  state- 
ment required  in  a  criminal  pleading  is  not  necessary.* 

2.  Effect  of  Failure  to  Charge  Proper  Offense.  —  Although  the 
original  complaint  and  warrant  of  arrest  may  charge  one  offense, 
the  defendant  may  be  bound  over  for  another  if  it  appears  cm 
the  examination  that  he  is  guilty  of  an  offense  other  than  that 
charged  in  the  warrant.* 

Vm.  CovBircT  OF  EzAxnrATlOH  —  1.  In  General  —  Since,  as  has 
been  seen,  the  right  to  a  preliminary  examination  is  given  solely 
by  statute,  the  procedure  upon  such  examination,  though  practi- 
cally the  same  in  its  essential  features,  varies  somewhat  according 
to  the  provisions  in  the  various  states  in  which  such  examination 
is  permitted,  and  the  requirements  of  the  statute  must,  it  would 
seem,  be  substantially  complied  with.^ 

Paderai  Oonru.  —  The  Practice  Conformity  Act  (Rev,  Stat.  U.  S, 

• 

progress  thereof,  that  a  higher  ofTense,  that  a  trial  is  founded  upon  an  infor* 

either  of  the  same  or  a  different  degree  mation  or  an  indictment,  and  therefore 

than  that  charged  in  the  warrant,  had  the  same  strictness  is  not  required  it 

been  committed,  it  would  then  be  the  the  original  complaint  that  is  required 

duty  of  the  magistrate,  without  any  in  an  information   or  an  indictmeoL 

further  or  other  preliminary  complaint  The  original  complaint  has  spent  its 

or  examination,  to  issue  a  new  warrant  force  when  the  order  of  arrest  is  issued, 

charging  such  accused  with  the  higher  and  the  order  of  arrest  is  the  foundA- 

offense,   and    proceed    thereon    as  in  tion  for  the  preliminary  examioatioo. 

other  cases."  When  the  defendant  is  arrested,  aoder 

1.  Yaner  v.   People,   34  Mich.   286;  the  order  of  arrest  he   may  be  takes 

People  V,  Bechtel,  80  Mich.  633;  State  before  any  magistrate  of  the  coaotf 

V,  Spaulding,  24  Kan.  i;  State  v,  Bry-  (Crim.  Code,  §§  36,  37)  for  the  purpose 

son,  84  N.  Car.  780.  of  letting  him  enter  into  a  recognizance 

8.  State  V.  Spaulding,  24  Kan.  I.  (§  40),  or  he  may  be  taken  *  before  tke 

Complaint  and  Warrant  Indeflnlta  —  magistrate  who  issued  the  warrant,  or 
Waiyer  of  Examination.  —  Where  the  in  his  absence  before  some  other 
complaint  and  warrant  in  a  criminal  magistrate  of  the  county  in  which  the 
case  state  in  general  language  the  warrant  was  issued '  (^  42),  for  the 
offense  charged  against  the  defendant,  purpose  of  having  a  preliminary  ts^ 
and  such  defendant  waives  a  prelimi-  amination;  and  the  preliminary  ezaoi* 
nary  examination  thereon,  he  cannot  nation  is  then  had  upon  the  warranted 
be  heard,  after  an  information  has  been  arrest  and  not  upon  the  original  coo- 
filed  setting  forth  fully  and  specifically  plaint  (g  55).  It  is  not  necessary  thai 
the  offense  attempted  to  be  charged  in  the  magistrate  before  whom  the  pI^ 
the  warrant,  to  say  that  he  has  had  no  liminary  exainitiation  is  had  should 
preliminarv  examination.  State  v.  ever  see  the  original  complaint" 
Myers,  54  Kan.  206.  8.  Redmond  v.  State,  12  Kan.  i/^- 

Great  Striotneti  Kot  Boqoirod  in  Com-  Polony  Biiforent  from  That  Spodfiii- 

plaint.  —  In  Redmond  v.  State,  12  Kan.  In   People  v.  Smith,  i  Cal.  9.  "  ?"* 

172,   the  court  said:     **  The  original  held  that  if  it  appears  on  the  cxamio*- 

complaint  and  the  warrant  of  arrest  are  tion   before  a   committing  magisirue 

the  only  portions  of  the  proceedings  that  the  prisoner  is  guilty  of  feloor. 

connected  with  a  preliminary  exami-  although  different  from  that  spca6« 

nation,   and   not    subsequent  thereto,  in  the  warrant  of  arrest,  it  is  the  duty 

which  are  required  to  show  in  writing  of  the  officer  to  commit  the  prisonericc 

where  the  offense  charged  is  claimed  trial   for  the  offense  of  which  he  ap- 

to  have  been  committed.    The  original  pears  to  be  guilty, 

complaint,  however,  does  not  perform  4.  Rex  v.  Woodcock,  cited  in  Rex  r 

the  office  of  a  pleading.    The  prelimi-  Dingier,  2  Leach  C.  C.  563.    See  a^ 

nary  examination  is  not  founded  upon  State  v.  Devine.  4  Iowa  443;  Pap^**^ 

the  original  complaint  in  the  same  way  v.  Bacon,  no  Mass.  319. 
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§  1014)  assimilates  all  the  proceedings  for  holding  accused  per- 
sons to  answer  before  a  court  of  the  United  States  to  the  pro- 
ceedings had  for  similar  purposes  under  the  laws  of  the  state 
where  the  proceedings  take  place,  and  the  preliminary  examina- 
tion must,  therefore,  be  conducted  in  accordance  with  the  provi- 
sions of  the  statute  regarding  such  examinations  in  that  state.  ^ 

2.  Bight  of  Accused  to  Be  Present  —  The  accused  must  be  pres- 
ent at  the  preliminary  examination,  and  all  the  proceedings 
should  be  in  his  presence  and  hearing.* 

3.  Bight  to  a  Public  Examination.  —  In  some  jurisdictions  it 
seems  that  the  accused  has  an  absolute  right  to  a  public  examina- 
tion before  the  committing  magistrate,  though  he  may  waive  such 
right  by  requesting  the  exclusion  of  all  persons  except  those 
necessary  under  the  provision  of  the  statute  authorizing  prelimi- 
nary examinations.*     In  others,  however,  it  is  held  that  the 

1.  U.  S.  V,  Sauer,  73  Fed.  Rep.  671.  729;  Reg.  v,  Johason,  a  C.  &  K.  394, 
In  this  case  the  court  said:    •*  Section    61  E.  C.  L.  394. 

1014  assimilates  ail  the  proceedings  for  See  also  State  ».  Clark,  (Idaho  1894) 

holding  accused  persons  to  answer  be-  35  Pac.  Rep.  710. 

fore  a  court  of  the  United  States  to  the  8.  People  v.   Tarbox,   115    Cal.    57, 

proceedings  had  for  similar  purposes  wherein  the  court  said:    *'  Section  86S 

under  the  laws  of  the  state  where  the  of  the   Penal  Code    provides:      'The 

proceedings    take    place.      The    term  magistrate  must,   also,   upon   the    re- 

*  agreeably  to  the  usual  mode  of  pro-  quest  of  the  defendant,  exclude  from 

cess  against  offenders  in  such  state/  as  the  examination  every  person  except 

used  in  the  statute,  should  be  so  con-  his  clerk,  the  prosecutor  and  his  coun- 

strued  as  to  include  all  the  regulations  sel.  the  attorney-general,  the  district 

and  steps  incident  to  the  proceeding  attorney  of  the  county,  the  defendant 

before  the  commissioner  from  its  com-  and  his  counsel,  and  the  officer  having 

mencement  to  its  termination,  as  pre-  the  defendant  in  custody.'     It  is  ar- 

scribed  by  the  state  laws,  so  far  as  they  gued,  however,  that  the  defendant  had 

may     be    applicable    to    the    federal  no  power  to  waive  the  provisions  of 

courts.     The  authority  of  the  com  mis-  section  13  of  article  i  of  the  constitu- 

sioner,  therefore,  to  take  bail  for  the  tion,   which    provides:     *  In    criminal 

appearance  of  an   accused   person   to  prosecutions,  in  any  court  whatever, 

further  answer  the  charge  before  him  the  party  accused  shall  have  the  right 

is  existent  or  nonexistent  accordingly  to  a  speedy  and  public  trial.'     In  Peo- 

as  it  may  be  conferred  upon  or  denied  pie  v,  Swafford,  65  Cal.  223,  an  order 

to  examining  magistrates  by  the  laws  of  exclusion  was  sustained;  the  record 

of  the  state  in  which  the  proceedings  being  silent,  it  was  assumed  that  the 

before  the  commissioner  may  be  pend-  defendant  assented  to  or  demanded  the 

ing.     Bail  bonds,  taken  by  the  com-  order.     That  cause  was  reviewed  and 

missioner,  should  conform  in  all  sub-  materially  qualified  in  People  v.  Hart- 

stantial  particulars  to  the  requirements  man.  103  Cal.   245,  42  Am.  St.   Rep. 

of  the  state  laws,  so  far  as  such  laws  108,  and  upon  that  case  appellant  relies 

may    be    applicable     to    the    federal  to  sustain  his  contention.     But  People 

courts."  V.    Hartman,   supra^   is   not   in   point. 

2.  Michigan,  —  People  v,  Curtis,  95  Not  only  was  the  order  of  exclusion 
Mich.  212;  Stuart  v.  People,  42  Mich,  in  that  case  made  against  the  objec- 
255.  tion   of    the    defendant,   but,   as   was 

New  York,  —  People  v,  Drury,  2  there  held,  there  is  no  provision  of  the 
Edm.  Sel.  Cas.  (N.  Y.)  351;  People  v,  code  relating  to  or  authorizing  such  ex- 
Collins,  20  How.  Pr.  (N.  Y.  Oyer  &  T.  elusion  during  the  trial  in  the  superior 
Ct.)  Ill;  People  ».  Restell,  3  Hill  (N.  court.  There  can  be  no  question  that 
Y.)  289.  a  defendant  has  the '  right '  to  a  public 

England,  —  Rex  v.  Fearshire,  I  Leach  examination    before    the    committing 

C.  C.  202;  Rex  V,  Payne,  i  Ld.  Raym.  magistrate,  but  under  the  provisions  of 
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examining  magistrate  may  exclude  all  persons  except  those  made 
necessary  by  the  statute.* 

4.  Bepresentation  by  Counsel  —  a.  The  Prosecution.  —  n» 
ProteentiBg  AttoriMy  has  the  right  to  be  present  at  the  preliminary 
examination  of  a  person  accused  of  a  public  offense,*  but  it 
is  not  necessary  for  him  to  be  present  unless  requested  by  the 
magistrate.* 

Privau  Counsel  may  be  employed  by  the  prosecution  to  conduct 
such  examination  or  assist  therein,  if  the  magistrate  and  the 
prosecuting  attorney  do  not  object,  and  there  is  no  good  reason 
forbidding  it,^  since  such  examination  is  merely  an  investigation 
and  not  a  trial,  and  no  harm  can  be  done  to  the  accused  or  the 
people  by  the  fullest  inquiry.* 

b.  The  Accused  —  (i)  At  Common  Law.  —  A  person  accused 
of  an  offense  was  not,  under  the  common  law,  entitled  as  of  right 
to  representation  by  counsel  upon  his  preliminary  examination.* 

(2)  Under  Modern  Practice.  —  At  the  present  day,  however,  in 
most  if  not  all  of  the  states,  the  accused  is  entitled  to  the  services 
of  counsel  upon  his  preliminary  examination,^  and  such  counsel, 
as  well  as  the  prisoner,  has  the  right  to  be  present  at  the  exam- 
ination of  witnesses.* 

Duty  of  Court  to  Infom  m  to  Sight  —  It  is  the  duty  of  the  court, 
when  the  accused  is  brought  before  it,  in  addition  to  informing 
him  of  the  charge  against  him,  to  inform  him  of  his  right  to  the 

the  Penal  Code  above  quoted  he  may  counsel.     On  such  hearings  the  defend- 

waive  that  right  whenever  he  deems  it  ant  usually  seeks  the  advice,  and  has 

to  his  interest  to  do  so.*'  the  aid  of,  astute  counsel,  and  we  fail 

1.  Such,  for  instance,  as  the  clerk,  to  see  why,  in  the  absence  of  the  dis- 

prosecutor  and  counsel,  the  attorney-  trict  attorney,  the  same  privilege  should 

general,  district  attorney,  the  defend-  not   be  accorded   to  the  complainant, 

ant  and  his  counsel,  and  the  officer  in  unless  it  is  prohibited  by  law." 

whose  custody  the  defendant  is.     Peo-  6.  Sayles  v.   Newton,   82   Mich.  84; 

pie  V,  Grady,  66  Hun  (N.  Y.)  465.  McCurdy  v.  New  Yoric  L.    Ins.   Cou, 

8.  People  V,  Grady,  66  Hun  (N.  Y.)  (Mich.  1897)  72  N.  W.  Rep.  996. 

465;    McCurdy   v.  New  York  L.   Ins.  6.  Cox  v,  Coleridge,  i  B.  s  C.  37,8 

Co.,  (Mich.  1897)  73  N.  W.  Rep.  996.  E.  C.  L.  17.     In  this  case  it  was  held 

8.  McCurdy  t.    New  York  L.   Ins.  that  the  accused  was  not  entitled  to 

Co.,  (Mich.  1897)  72  N.  W.  Rep.  996;  have  a  person  skilled  in  the  law  pres- 

Saylesv.  Newton,  82  Mich.  84;  Beecher  ent  as  an  advocate  in  his  behalf,  it 

V,  Anderson,  45  Mich.  548.  being  a  preliminary  investigation  only, 

4.  Sayles   v,  Newton,  82  Mich.  84;  and  not  conclusive  upon  him. 

McCurdy  v.    New  York  L.   Ins.  Co.,  7.  U.  S.  v,  BoUman,  iCranch(C.  C.) 

(Mich.  1897)  72  N.  W.  Ren.  996;  People  373;    Kalloch  v,  Superior  Ct.,  56  CaL 

z/.  Grady,  66  Hun  (N.  Y.)  465.     In  this  229;     People  v,  Barnes,  66  Cal.   594; 

last  case  the  court  said:  '*  We  find  no  People  v.  Elliott,  80  Cal.  296;  People 

law  which  imposes  on  the  district  at-  v.  Restell,  3  Hill  (N.  Y.)  289;  People  r. 

torney  any  duty  to  attend  on  prelim-  Drury,  2  Edm.  Sel.  Cas.  (N.  Y.)  351; 

inary  hearings  before  the  magistrate.  People    v.    Hicks,   15    Barb.    (K.    Y.) 

That  he  has  a  right  to  attend  and  con-  153;   Touhey  v.   King,  9  Lea  (Tenn.) 

duct  such  preliminary  hearings  seems  422. 

reasonably  clear,  but  this  is  entirely  8,  People  v,  Drury,  2  Edm.  SeL  Cas. 

consistent  with  the  right  given  to  com-  (N.  Y.)  351;  People  v,  Restell,  3  Hill 

plainants,  where  the  district  attorney  (N.  Y.)  289.    See  also  State  v.  Clark, 

does  not  appear,  to  be  represented  by  (Idaho  1894)  35  Pac.  Rep.  710. 
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aid  of  counsel  in  every  stage  of  the  proceedings.* 

Allowanoe  of  Time  to  Seonre  CouiimL  —  In  addition  to  the  information 
as  to  the  right  of  counsel,  the  magistrate  must  allow  the  accused 
a  reasonable  time  to  secure  counsel,*  and  according  to  the  pro- 
visions of  some  statutes  he  must,  if  necessary,  postpone  the 
examination  for  that  purpose.* 

Sight  of  Ckmnfol  to  Aid  Aooutod  in  Stotemont.  —  Where  the  accused  has 
secured  the  aid  of  counsel  on  his  preliminary  examination,  such 
counsel  may  aid  him  by  suggesting  material  points  which  he  has 
omitted  in  his  statement,^  and  a  refusal  to  allow  such  aid  is  error 
which  will  not  be  cured  by  a  subsequent  permission  to  make  a 
further  statement.* 

6.  Information  as  to  Charge.  —  When  the  accused  has  been 
brought  before  the  examining  magistrate  for  his  preliminary 
examination,  it  is  the  duty  of  the  magistrate  to  inform  him  of  the 
offense  with  which  he  is  charged.*  It  is  not  essential,  however, 
that  a  person  charged  with  having  committed  a  crime  and  brought 
before  a  magistrate  for  examination  should  be  asked  to  plead,  or 
plead  to  the  complaint,  since  such  examination  is  in  no  sense  a 
trial  of  the  accused.'^ 

6.  Examination  of  Witnetsei — a.  Power  to  Summon  Wit- 
NESSES.  —  The  magistrate  who  has  the  authority  to  examine  one 
accused  of  an  offense  has  the  power  to  bring  before  him  all  the 

1.  Kalloch  V,  Superior  Ct.,  56  Cal.  to  the  jury,  but  omitted  to  say  any- 

239;    People  t.  Barnes,  66  Cal.   594;  thing  in  regard  to  the  material  points 

Touhey  v.  King,  9  Lea  (Tenn.)  422.  in  the  case.     His  counsel,  without  his 

8.  People    V,   Barnes,   66  Cal.   594;  knowledge,  submitted  to  the  court  for 

Kalloch  V.  Superior  Ct.,  56  Cal.  229;  approval  a  suggestion  in  writing  to  the 

People  r.  Drury,  2  Edm.  Sel.  Cas.  (N.  prisoner  in  Uie  following   language: 

Y.)  351;    People  V,  Restell,  3  Hill  (N.  **  I  call  your  attention  to  the  subject 

Y.)  289;  Touhey  v.  King,  9  Lea  (Tenn.)  of  your  knowledge  of  the  stolen  mare, 

422.  so  that  you  may  make  a  statement  in 

8.  People  V,  Barnes,  66  Cal.  594.  reference  to  it  or  not,"  and  the  prose- 

XiEwt  of  PaUore  to  Allow  Time  or  to  cuting  attorney  objecting,  the  court  re- 

Fondth  CounsoL  —  In  People  v,  Elliott,  fused  to  permit  such  suggestion  to  be 

80  Cal.  296,  it  was  said  that  the  failure  made.     It  was  held  that  the  court  erred 

of  the  committing  magistrate  to  give  in  its  refusal,  and  that  the  suggestion 

time  for  the  employment  of  counsel  by  a  of  counsel  in  the  manner  proposed  was 

defendant  accused  of  murder,  or  to  fur-  unobjectionable,  and  should  have  been 

nish  him  with  counsel  if  unable  to  em-  permitted. 

ploy  one,  is  not  ground  for  setting  aside  6.  People  v.  Annis,  13  Mich.  511. 
an  information  for  the  ofifense;  but  if  it  6.  Touhey  v.  King,  9  Lea  (Tenn.) 
appears  that  the  defendant  was  fully  422;  Latimer  v,  Sute,  55  Neb.  609: 
informed  of  his  right  to  counsel  at  all  People  v.  Restell,  3  Hill  (N.  Y.)  289. 
stages  of  the  proceedings,  and  that  he  *'  When  the  defendant  is  brought  be- 
consented  to  the  examination,  after  fore  a  magistrate  upon  arrest,  either 
ample  time  had  been  given  to  procure  with  or  without  warrant,  on  a  charge 
counsel,  without  employing  an  attorney  of  having  committed  a  public  offense, 
or  expressing  a  desire  to  have  one  ap-  the  magistrate  shall  immediately  in- 
pointed,  no  such  ground  is  shown  to  form  him  of  the  offense  with  which  he 
have  existed.  is  charged,  and  of  his  right  to  aid  of 

4.  People  V.  Annis,  13  Mich.  511.     In  counsel  in  every  stage  of  the  proceed- 

this  case  a  person,  being  on  trial  for  ings."     Code  Tenn.,  1896,  §  7008. 

larceny  of  a  horse,  made  his  statement  7,  Latimer  c/.  State,  55  Neb.  609. 
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necessary  witnesses  for  the  prosecution,  by  means  of  a  summons 
or  warrant  requiring  the  appearance  of  such  witnesses.*  So,  also, 
upon  request  of  the  accused,  the  magistrate  has  the  po^w^er  to 
bring  before  him  any  witness  who  may  be  able  to  give  material 
evidence  in  behalf  of  the  prisoner.  • 

A  Witnetf  Who  Beftuat  to  Attend  may  be  brought  before  the  magis- 
trate, who  may  bind  him  over  to  give  evidence  or  may  commit 
him  should  he  refuse.* 

b.  Power  to  Exclude  or  Separate  Witnesses.  —  The 

magistrate  before  whom  a  preliminary  examination  is  being  held 
may,  if  he  sees  fit,  during  the  examination  of  one  witness, 
exclude  the  others,*  and  may,  and  as  a  rule  should,  keep  the 
witnesses  separate.* 

c.  Witnesses  for  the  Prosecution  —  (i)  In  General.— 

The  magistrate,  upon  the  accused  being  brought  before  him, 
should  examine  the  complainant  and  witnesses  in  support  of 
the  prosecution  on  oath  or  affirmation,*  in  the  presence  of  the 

1.  I  Chitty's  Crim.  Law  76;  People  on  the  practice,  seems  to  me  suffiaent 

r.  Smith,  i  Wheel.  Cr.  Cas.  (N.  Y.)  54.  to  establish  the  power.*' 

8.  See   the   statutes  of  the    various  Contra,  —  In  Matter  of  Farnham,  S 

states.  Mich.  89,  it  was  held  that  a  justice  of 

"  The  magistrate  has  not  only  the  the  peace  holding  a  preliminary  exam- 
power  to  examine  those  who  brought  ination  for  an  ofifense  which  he  had  do 
the  prisoner  before  him,  but  he  may  jurisdiction  to  try  had  no  power  to 
send  for  others  whom  the  prosecutor  commit  a  witness  for  refusal  to  testify, 
swears  know  any  facts  in  relation  to  since  such  power  was  not  expressly 
the  charge,  and  may  issue  his  warrant  given  to  him  by  statute, 
for  any  person  he  believes  can  give  4.  See  the  criminal  codes  and  statutes 
testimony  in  favor  of  the  prosecution,  of  the  various  states. 
And  here  it  ought  not  to  be  forgotten  5.  *'  The  witnesses  against  a  prisoner 
by  the  magistrate  that  the  liberty  of  a  ought  to  be  examined  separate  from 
human  being,  however  degraded,  is  each  other;  no  opportunities  of  coo- 
important  to  him.  That  he  has  the  spiracy  or  combination  ought  to  be 
power  to  bring  before  him  any  person  afforded  them.  Those  that  have  already 
the  prisoner  may  wish  examined  in  his  been  examined  should  not  be  allowed 
favor.  The  duty  of  a  magistrate  in  to  mix  with  those  that  have  not." 
such  a  case  need  not  be  pointed  out;  People  v.  Smith,  i  Wheel.  Cr.  Cas.  (N. 
he  ought  certainly  to  send   for  them,  Y.)  54,  note. 

and  also  examine  them."     People  v.  6.  People  v,  Drury,  3  Edm.  Sel.  Cas. 

Smith,   I   Wheel.  Cr.  Cas.  (N.  Y.)  54,  (N.  Y.)35i;  People  r.  Collins,  20  How. 

note.      See    also    Son   v.    People,    la  Pr.  (N.  Y.  Oyer  &  T.  Ct.)  in;  Son  p. 

Wend.  (N.  H)  344.  People,  12  Wend.  (N.  Y.)  344:  People 

8.  I  Chitty  s  Crim.  Law  76;  2  Hale  v.  Hicks,  15  Barb.  (N.  Y.)  153;  State  v. 

P.  C.  282;  Bennet  v,  Watson,  3  M.  &  S.  Keycs,  75  Wis.  288. 

I,  wherein  the  court  said:    "  The  power  bi  Ohio  it  is  provided  by  statute  that 

of  commitment  is  absolutely  necessary  "when    any   person   shall   have  been 

to  the  existence  of  the  statute  of  Philip  committed    to    jail  charged  with   the 

and  Mary;  for  unless  there  were  such  commission  of  any  crime  or  off^eose, 

a  power,  every  person  would  of  course  and  wishes  to  be  discharged  from  such 

refuse  to  enter  into  a  recognizance,  and  imprisonment,  the  sheriff  or  jailer  shall 

the  magistrate  could  not  compel  him;  forthwith  give  to  the  probate  judge, 

and   then   if  he  could    further  avoid  clerk,  and  prosecuting  attorney  of  the 

being    served    with    a    subpoena,    the  proper  county  at  least  three  days'  00- 

party  delinquent  might  escape  unpun-  tice  of  the  time  of  holding  an  examin- 

ished.      This    consideration,    coupled  ing  court,   whose  duty   it  shall  be  to 

with  Lord  Hale's  judgment,  founded  attend,  according  to  such  notice,  at  the 
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accused,^  in  regard  to  the  offense  chained.* 

(2)  Right  of  Accused  to  Cross-Examine.  —  Upon  the  examina- 
tion  of  witnesses  for  the  prosecution,  the  accused  should  be  allowed 

court  house;  and  said  judge,  having  of  the  party  charged.'  It  is  claimed  by 
•examined  the  witnesses  (the  person  the  plaintiffs  in  error  that  this  statute 
charged  included,  if  such  person  shall  is  mandatory,  and  that  unless  the  com- 
request  an  examination),  shall  dis-  plaining  witness  and  all  the  witnesses 
•charge  the  accused,  if  he  finds  there  is  known  to  the  state  are  examined,  no 
no  probable  cause  for  holding  him  to  legal  preliminary  examination  is  had. 
answer;  otherwise  he  shall  admit  him  It  is  sufficient  to  say  that  we  cannot 
to  bailor  remand  to  jail.'*  Kendle  f .  agree  with  this  contention.  We  regard 
Tarbell,  24  Ohio  St.  196.  the  statute  as  directory  only.  A  suffi- 
Knmberof  WitnassMtoBeSzamined.  —  cient  number  of  witnesses  were  exam- 
In  People  v,  Curtis,  95  Mich.  212,  the  ined  to  amply  justify  the  magistrate  in 
court,  in  holding  that  the  provision  was  binding  over  Lord  for  trial,  and  this 
directory  as  to  the  amount  of  testi-  must  be  held  to  satisfy  the  statute, 
mony,  said:  "  How.  Stat.,  §  9466,  pro-  Such  was  the  holding  in  Michigan  un- 
vides  that '  the  magistrate  before  whom  der  a  similar  statute.  People  v.  Cur- 
any  person  is  brought  upon  a  charge  of  tis,  95  Mich.  212." 
having  committed  an  ofifense,  and  not  1.  People  v,  Drury,  2  Edm.  Sel.  Cas. 
cognizable  by  a  justice  of  the  peace,  (N.  Y.)  351;  People  v.  Restell,  3  Hill 
shall  proceed  as  soon  as  may  be  to  (N.  Y.)  289;  People  v.  Smith,  i  Wheel, 
examine  the  complainant  and  the  wit-  Cr.  Cas.  (N.  Y.)  54;  People  v,  Collins, 
nesses  in  support  of  the  prosecution,  on  20  How.  Pr.  (N.  Y.  Oyer  &  T.  Ct.)  in; 
oath,  in  the  presence  of  the  prisoner,  Kalloch  v.  Superior  Ct.,  56  Cal.  229. 
in  regard  to  the  ofifense  charged.'  We  And  see  supra^  VIII.  2.  kight  of  Ac- 
think  this  statute  is  directory  as  to  the  cu4tti  to  Be  Present, 
quantity  of  testimony  to  be  taken.  If  "  The  examination  of  witnesses  for 
it  be  given  too  literal  a  construction,  the  prosecution  ought  always  to  be  in 
then,  in  any  case  where  there  are  no  the  presence  of  the  prisoner;  he  ought 
witnesses  other  than  the  complainant,  to  have  the  benefit  of  a  cross-examina- 
the  respondent  cannot  be  held;  so  if  tion  of  them;  a  privilege  too  often  de- 
the  complainant  should  die  after  the  nied,  either  by  negligence  or  igno- 
complatnt,  the  proceedings  must  abate,  ranee."  People  v.  Smith,  i  Wheel.  Cr. 
What  is  intended  by  the  language  Cas.  (N.  Y.)  54,  note,  citing  Rex  v, 
quoted  is  that  the  justice  shall  receive  Woodcock,  i  Leach  C.  C.  500;  Rex  v. 
such  testimony  from  the  complainant  Paine,  5  Mod.  163. 
and  his  witnesses  as  may  be  offered.  In  Oait  of  Ooafeision.  —  In  U.  S.  v. 
and  act  upon  it."  Bloomgart,  7  Int.  Rev.  Rec.  148,  a  con- 
See  also  Emery  v.  State.  92  Wis.  146,  fession  by  the  person  does  away  with 
in  which  the  court  said:  '*  There  was  a  the  necessity  of  any  further  proof  of 
plea  in  abatement  made  by  the  defend-  the  corpus  delicti, 

ant  Lord  to  the  effect  that  he  had  Where  the  accused  makes  a  written 
had  no  preliminary  examination.  This  confession,  the  requirement  of  an  ex- 
plea  was  based  on  the  grounds,  first,  amination  before  nling  information  is 
that  the  complaining  witness  was  not  satisfied  without  the  examination  of 
sworn  on  the  examination;  second,  that  witnesses.  People  v»  Cokahnour,  120 
all  of  the  witnesses  for  the  state  were  Cal.  253. 

not  sworn;  third,  that  the  defendants  8.  People  v.  Collins,  20  How.  Pr.  (N. 
were  deprived  of  the  testimony  of  a  Y.  Oyer  &  T.  Ct.)  iii;  Yaner  v. 
material  and  important  witness  named  People,  34  Mich.  286. 
James  Jacobs,  upon  such  examination.  In  Xldiigan  it  is  provided  that  "  the 
by  the  acts  and  direction  of  the  district  magistrate  before  whom  any  person  is 
attorney  of  Wood  county.  This  plea  brought  upon  the  charge  of  having 
seems  to  have  been  tried  upon  affi-  committed  an  offense  not  cognizable  by 
davits  and  on  the  justice's  record,  a  justice  of  the  peace  shall  proceed  to 
Rev.  Stat.,  §  4786,  provides  that  the  examine  the  complainant  and  the  wit- 
magistrate  holding  a  preliminary  ex-  nesses  in  support  of  the  prosecution, 
amination  shall  '  examine  the  com-  on  oath,  in  the  presence  of  the  pris- 
plainant  and  the  witnesses  to  support  oner,  in  regard  to  the  offense  charged, 
the  prosecution  on  oath  in  the  presence  and  in  regard  to  any  other  matters  con- 
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to  cross-examine  them,*  and,  according  to  some  decbions,  if  this 
is  not  permitted,  the  depositions  of  such  witnesses  cannot  be  read 
in  evidence  against  the  accused  at  the  time  of  his  trial.* 

d.  Witnesses  for  the  Accused  —  At  common  Law. — Although 

at  common  law  the  accused  was  not  entitled  as  of  right  to  the 
examination  of  witnesses  in  his  own  behalf,*  yet  it  seems  to  have 
been  held  proper  to  examine  such  witnesses  if  the  accused 
desired  it."* 

TJiidor  Modorn  PnMtieo.  —  At  the  present  time,  however,  it  is 
expressly  provided,  in  a  number  of  the  states  at  least,  that  after 
the  voluntary  statement  of  the  accused  has  been  made  or  waived,* 
his  witnesses,  if  he  produce  any,  must  be  sworn  and  examined.* 

e.  Reduction  of  Testimony  to  Writing.  —  It  is  the  gen- 
eral  rule,  usually  embodied  in  a  statute,  that  the  evidence  of  the 
several  witnesses  on  a  preliminary  examination  must  be  reduced 
to  writing ;  **  and  where  this  is  required  by  statute,  such  provision 

nected  with  such  charjfe  which  he  may  the  statements  of  each  party:  Aod  ^^ 

deem  pertinent/'    Yaner  v.  People,  34  depositions  of  the  prisoner's  witnesses, 

Mich.  286.  being    taken    and    signed    by  thrm, 

1.  Kalloch  V,  Superior  Ct.,   56  Cal.  shoiud  be  transmitted  to  the  judge, 

229;    People  V,  Smith,   i   Wheel.   Cr.  together  with  the  depositions  in  sap 

Cas.  (N.  Y.)  54;    People  v.  Restell,  3  port  of  the  charge." 

Hill  (N.   Y.)  280.     Sec  also   U.  S.  v.  6.  Sec  infra.  VIII.  7.    *-    Volmntary 

While,  2  Wash.  (U.  S.)  29.     See  in  gen-  Statement. 

eral,  as  to  right  of  cross-examinaUon,  6.  Code  Crim.   Pro.   N.   Y.,  %  201: 

article  Examination  OF  Witnesses,  yoI.  People  v,  Drury,  2  Edm.  Sel.  Cas.  (N. 

8,0.98.  Y.)  351;   People   V.   Hicks.    15   Barb. 

i.  People  V.  Restell.  3  Hill  (N.  Y.)  (N.Y.)i53;  Son  v.  People,  12  Wend. (N. 

289.  Y.)  344;  People  V,  Smith,  i  Wheel.  Cr. 

8.  U   S.  V.  White,  2  Wash.  (U.  S.)  29.  Cas.  (N.  Y.)  54.     See  also  How.  AnnoL 

On  a  preliminary  hearing,  evidence  Sut.  Mich.,  1882,  g  9467;  Sanb.  &  B. 

on  the  part  of  the  defendants  is  inad-  Stat.  Wis.,  1898,  g  4787;  Templeionr. 

missible,  if  z, prima  facie  case  be  made  People,  27  Mich.  501. 

out.      Com.   V,  Taylor,  3  Am.  L.  J.  **  Formerly  this  proceeding  was  tx 

(Pa.)  pi.  parte,  an   inquiry  on  the  part  of  the 

4.  Anonymous,  2  C.  &  K.  845,  6rE.  people  only;  but  now  it  parukes,  in 
C.  L.  845,  in  which  case  the  court  said:  some  measure,  of  the  nature  of  a  trial. 
'*  In  all  cases  in  which  prisoners  It  was  clearly  the  duty  of  the  justice, 
charged  with  felony  have  witnesses,  when  the  prisoner  was  brought  before 
and  those  witnesses  are  in  attendance  him  on  the  warrant,  to  have  examined 
at  the  time  of  the  examination  before  the  complainant  and  the  witnesses,  if 
the  magistrate,  I  should  recommend  any,  produced  in  support  of  the  prose- 
that  the  magistrate  should  hear  the  cution ;  and  then  to  have  examined  the 
evidence  of  such  witnesses  as  the  pris-  prisoner,  but  not  on  oath,  and  to  have 
oner,  on  being  asked,  wishes  to  be  ex-  sworn  and  examined  the  prisoner's  wit- 
amined  in  his  defense.  If  such  wit-  nesses,  if  he  produced  any."  Son  v. 
nesses  merely  explain  what  has  been  People,  12  Wend.  (N.  Y.)  347. 
proved  in  support  of  the  charge,  and  7.  Kalloch  v,  Superior  Ct.,  56  Cal. 
are  believed,  they  will  actually  have  229;  State  v.  Wise,  83  Iowa  596;  People 
made  out  a  defense  on  behalf  of  the  ac-  v.  Smith.  25  Mich.  497;  People  v.  Chap- 
cused,  and  there  would  of  course  be  no  man,  62  Mich.  280;  People  v.  Gleason, 
necessity  for  any  further  proceedings;  63  Mich.  626;  People  v.  Brock,  64 
but  if  the  witnesses  so  called  contradict  Mich.  691;  State  v,  Davis.  14  ^c^- 
those  for  the  prosecution  in  material  407;  Bellinger  f.  People,  8  Wend.  (K. 
points,  then  the  case  would  be  properly  Y.)  595;  People  v.  Drury,  2  Edm.  Scl. 
sent  to  a  jury  to  ascertain  the  truth  of  Cas.  (N.  Y.)  351;  Sute  v,  Bridgers,  87 
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is  mandatory,  and  not  merely  directory.* 

/.  Reading   Testimony   to   Witnesses  —  6tii«r»uy.  —  The 

testimony  taken  down  by  the  magistrate  upon  the  examination 
should  be  read  over  to  the  witnesses  before  requiring  their  signa- 
ture, for  the  purpose  of  correction,  if  necessary.*    This  would 

N.  Car.  562;    Evans  v,  Sute,  13  Tex.  which  is  filed  within  any  reasonable 

App.  225;  Winn  v,  Peckham,  42  Wis.  time  will  be  valid.     People  v,  Grun- 

493;  Rex  V.  Thomas,  7  C.  &  P.  817,  32  dell,  75  Cal.  301.     The  section  of  the 

E.  C.   L.  750;  Reg.  V,  Painter,  2  C.  &  code  referred  to  in  this  case  **  provides 

K.  319,  61  E.  C.  L.  319.  for  the  taking  down  of  such  testimony 

Contra,  —  Unless  it  is  specially   re-  '  as  a  deposition,'  and  that  '  the  tran- 

quired  by  statute,  the  testimony  of  the  script    of    the  reporter   appointed    as 

witnesses  upon  preliminary  examina-  aforesaid,  when  written  out  in  long- 

tion  need  not  be  reduced  to  writing,  hand  writing,  and  certified  as  being  a 

Redmond  v.  State,  12  Kan.  172.  correct  statement  of  such  testimony  and 

In  State  v.  Flowers.  58  Kan.  702,  it  proceedings  in  the  case,  shall  he  prima 
was  held  that  the  failure  of  a  clerk  of  a  facie  a  correct  statement  of  such  testi- 
City  Court  to  take  down  in  writing  the  mony  and  proceedings.'  And  the  sec- 
testimony  given  on  the  preliminary  ex-  tion  goes  on  to  provide  that  *  the 
amination  of  a  person  charged  with  a  reporter  shall,  within  ten  days  after 
felony,  and  file  it  with  the  papers  in  the  close  of  such  examination,  if  the 
the  case,  though  a  part  of  his  clerical  defendant  be  held  to  answer  the  charge, 
duties  as  clerk  of  such  court,  does  not  transcribe  into  longhand  writing  his 
defeat  the  jurisdiction  of  the  District  said  shorthand  notes,  and  certify  and 
Court  to  try  him  on  an  information  file  the  same  with  the  county  clerk  of 
based  on  such  preliminary  examination  the  county  or  city  and  county  in  which 
and  a  finding  of  the  city  judge  of  prob-  the  defendant  was  examined,  and  shall 
able  cause  for  believing  him  guilty  of  in  all  cases  file  his  original  notes  with 
the  offense  charged.  said  clerk. '  " 

By  Magistrate  Himself.  —  In  State  v.  Stenographer  Heed  Kot  Be  Bwom.  —  In 
Wiggins,  50  La.  Ann.  330,  it  was  held  People  v.  Riley,  75  Cal.  98,  a  stenog- 
that  the  deposition  of  a  witness  upon  rapher  appointed*  by  the  magistrate  to 
preliminary  examination  need  not  be  take  down  the  testimony  given  on  the 
taken  down  by  the  magistrate  himself,  preliminary  examination  under  see- 
but  that  it  will  be  sufficient  if  it  is  re-  tion  869  of  the  Penal  Code,  need  not  be 
duced  to  writing  under  his  supervision,  sworn  faithfully  to  discharge  his  duty. 

Transcript  of  Kotos  Taken  on  Frelimi-  nor  need  the  fact  that  he  was  sworn 

nary  Examination.  —  In  People  v,  Riley,  appear  in  the  deposition.    A  certificate 

65  Cal.  107,  it  was  held  that  it  is  not  of  the  stenographer  to  the  deposition 

essential  to  the  jurisdiction  of  the  court  that  the  same  is  '*  a  correct  transcript 

that  the  shorthand  reporter's  notes  of  of  the  examination  in  the  above-entitled 

the  evidence,  taken  at  the  preliminary  case  "  is  a  sufficient  certification,  under 

examination,    before    the  committing  subdivision    5  of  section    869  of  the 

magistrate,   be   transcribed  and    filed  Penal  Code,  to  make  the    deposition 

prior  to  the  proceeding  by  information,  prima  facie  evidence.     See  also  to  the 

See  also  Thiede  v.  Utah,  159  U.  S.  510,  same  effect  State  v.  Wise,  83  Iowa  596. 

in  which  case  it  was  held  that  the  fact  1.  People  v,  Gleason,  63  Mich.  626. 

that  the  notes  of  the  testimony  taken  8.  People  v.  Chapman,  62  Mich.  280; 

upon  preliminary  examination  of  one  People  v.  Smith,  25  Mich.  497;  People 

accused  of  murder  had  not  been  tran-  v.  Gleason,  63  Mich.  626;    People   v. 

scribed    as  provided   by    law    is    not  Dowdigan,  67  Mich.  95. 

ground  for  postponing  the  trial  for  such  "  If  the  language  of  the  witness,  as 

crime.  taken  by  the  magistrate,  is  not  read  to 

Filing  of  Tranioript.  —  Where  it  is  pro-  the  witness,  or  by  him,  before  signing, 

vided,  as  is  the  case  in  some  states,  for  the  purpose  of  correction,  there  can 

that    the  stenographer's  transcript  of  be  no  certainty  that  the  deposition  of 

testimony  upon  a  preliminary  examin-  the  witness  so  written  and  signed  is  as 

ation  shall  be  certified  and  filed  within  it  was  actually  stated  under  oath.     The 

the  prescribed  time,  such  provision  is  imperfect    hearing    or    understanding 

directory     merely,    and    a    transcript  which  is  always  liable  to  exist  when 
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seem  to  be  the  common  practice^  and  should  be  done  even 
though  it  may  not  be  expressly  required  by  statute.^ 

Waiy«ror  8110I1  Beading.  —  According  to  some  decisions,  although 
the  accused  may  require,  as  a  matter  of  right,  that  the  depositions 
taken  on  his  preliminary  examination  be  read  to  the  witnesses 

before  they  are  required  to  sign  them,  yet  if  he  makes  no  objec- 
tion to  an  omission  to  read  such  depositions,  he  will  not  be 
allowed  to  raise  the  objection  on  the  trial.* 

one  is  transmitting  or  transcribing  the  497]   no  evidence  had   been  retamed 

language  of  another  may  change  en-  and  filed  in  the  Circuit  Court  before 

tirely  the  character  of   the  evidence;  the  filing  of  the  information,  and  noth- 

and  the  general  inclination  to  abbrevi-  ing  was  offered  to  be  filed  thereafter, 

ate  what  is  said,  by  the  writer's  under-  except  the  minutes  of  the  justice  taken 

taking  to  convey  the  same  meaning  in  upon  the  examination.     As  the  statute 

less  words,  may  ofttimes  change  the  expressly  requires  that  such  evidence 

sense     unintentionally.'*      People    v.  should  be  reduced  to  writing,  and  also 

Chapman,  62  Mich   280.  be  signed  by  the  witnesses  respectively 

KeoaMity  of  Beading  to  Conviction  for  (How.  Stat.,  §  9469),  it  was  properly 
Poijnry. —  Without  such  reading*' there  held  that  there  had  been  no  examina- 
could  scarcely  be  a  conviction  for  per-  tion  as  required  by  law.  In  People  v. 
jury  if  the  witness,  upon  the  trial,  Chapman  [63  Mich.  280]  the  evidence 
should  sec  fit  to  materially  change  his  had  been  reduced  to  writing  and  re- 
testimony."  People  r.  Chapman,  62  turned  to  the  Circuit  Court,  but  the 
Mich.  280.  depositions  had  not  been  signed.     For 

Protnmftion  m  to  Reading.  —  In  Pec-  that  reason,  and  that  alone,  the  pris- 

ple  V,  Moore,  15  Wend.  (N.  Y.)  419,  it  oner  was  discharged.     The  rulings  in 

was  held  that  an  examination  of  a  wit-  both  of  these  cases  were  made  because 

ness,  sworn  to  have  been  taken  pursu-  the  mandatory  and  positive  provisions 

ant  to  the  statute,  will  be  presumed  to  of  the  statute  had  not  been  complied 

have  been  read  to  or  by  the  witness  be-  with.     In  People  v.  Chapman  [62  Mich, 

fore  it  was  signed  by  him,  although  280]  we  took  occasion  to  refer  to  the 

the  magistrate  does  not  recollect  that  it  fact  that  the  depositions  ou^ht  to  be 

was  so  read.     The  examination  of  a  read  to  the  witnesses  before  signing, 

prisoner  must  be  proved  to  have  been  although  the  statute  did  not  expressly 

read  require  it,  and  stated  the  reasons  why 

1.  People  V.  Chapman,  62  Mich.  280.  they  should  be  so  read.     We  had  be- 

In  England^  under  ii  and  12  Vict.,  fore  referred  to  the  same  thing  in  civil 

c.  42.  §  17,  it  is  necessary  that  the  dep-  cases  in  Godfrey  v.  White,  43  Mich, 

ositions   shall    be  read  over  to,    and  189.     We  did  not  intend,  however,  to 

signed  respectively  by,  the  witnesses  intimate  that  a  failure  to  have  such  dep- 

who  shall  have  been  examined.     This  ositions  read  would  vitiate  an  exami- 

was  not  required  by  the  former  statute  nation,  when  the  express  re<juisites  of 

of  7  Geo.  I V.     See  as  to  the  former  rule  the  statute  had  been  substantially  com- 

Rex  V,  Flemming,  2   Leach  C.  C.  854;  plied    with.     A   deposition   taken  and 

Rex  r.  Russell,  R.  &  M.  C.  C.  356;  Reg.  filed  without  being  read  by  or  to  the 

V.  London,  5  Q.  B.  555,  48  E.  C.  L.  555.  witness    might   be,   if    that    fact  was 

8.  People  V,  Gleason,  63  Mich.  626.  shown,  altogether  useless  as  a  means 

And  see  to  the  same  effect  People  v.  of  contradicting  or  impeaching  his  tes- 

Dowdigan,  67  Mich.  95.  timony  given  on  the  trial,  and  of  no 

In  People  v.  Gleason,  63  Mich.  626,  value  upon  which  to  base  a  prosecution 

the  court  in  distinguishing^  the  cases  of  for  perjury  against  him;  but  when  the 

People   V,   Smith,    25   Mich.   497,  and  examination  before  a  magistrate  is  in 

People    V.    Chapman,  62    Mich.    280,  other  respects  legal,  and  in  conformity 

which  it  was  claimed  held  that  such  to  the  express    terms   of  the   statute 

reading  of  the   testimony  to  the  wit-  relating    to    such    examinations,   this 

nesses  or  allowing  them  to  read  it  was  neglect  or  failure  to  have  the  testimony 

essential  to  a  proper  and  legal  prelimi-  of  any  or  all  of  the  witnesses  read  to  or 

nary  examination  under  the   statute,  by  them  before  signing  cannot  affect 

said:     **  In  People  v.  Smith  [25  Mich,  the  status  of  the  defendant  in  the  trial 
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^.Signature  to  Testimony  — (i)  By  the  Witnesses.  —  As 
a  general  rule,  when  the  testimony  given  by  the  witnesses  on 
preliminary  examination  has  been  reduced  to  writing,  it  should 
be  signed  by  them.  * 

SiEbot  of  Omiition  to  Sign.  —  Where  this  is  required,  if  the  testimony 
is  not  signed  by  the  witnesses  the  examination  is  fatally  defective 
and  will  not  warrant  the  filing  of  an  information.* 

(2)  By  the  Magistrate.  —  It  would  seem  to  be  the  proper  prac- 
tice that  the  depositions  of  witnesses  taken  on  preliminary  exam- 
ination should  also  be  signed  by  the  magistrate  before  whom  such 
preliminary  examination  was  held.* 

7.  Examination  of  Aooused  —  a.  Right  of  Accused  to  Tes- 
tify. —  In  some  jurisdictions  it  is  held  that  since  a  defendr 
ant  in  a  criminal  prosecution  may  be  a  witness  in  his  own  behalf, 
a  person  accused  of  a  public  offense  may  testify  at  the  prelimi- 
nary examination.*  In  other  jurisdictions,  however,  such  a  pro- 
vision is  held  not  to  be  applicable  to  preliminary  examinations 
before  committing  magistrates.* 

court  to  which  he  is  bound  over  at  such  ttgnataro  Kay  Vot  Bo  Obtainod  After 

examination.    There  is  no  doubt  of  his  Botimi.  —  Since  the  magistrate's  juris- 

right  to  require,  at  the  examination,  diction  over  the  case  is  ended  by  his 

that  the  testimony  shall  be  so  read  be-  return  of  the  proceedings,  it  is  too  late 

fore  it  is  signed;  but  if  he  makes  no  for  him  to  amend  such  return  by  secur- 

objection  there,   he  cannot  be  heard  ing  the  signatures  of  the  witnesses  to 

afterwards  to  complain  of  it."  their  testimony  given  on  preliminary 

1.  State  V,  Braithwaite,  2  Idaho  857;  examination.    People  v.  Chapman,  63 

State  V.  Clark,  (Idaho  1894)  35  Pac.  Mich.  280. 

Rep.  710;    People  v.  Brock,  64  Mich.  8.  People  v.  Johnson.  46  Hun  (N.  Y.) 

691:    People  V,  Smith,  25  Mich.  497;  667;    State  v,  Clark«  (Idaho   1894)  35 

People    V,    Chapman,   62    Mich.   280;  Pac.  Rep.  710;   State  v,  Braithwaite,  3 

People  V,  Gleason,  63  Mich.  626;  Peo-  Idaho  857. 

pie  V,  Dowdigan,  67  Mich.  05;   People  4.  State  v.  Kinder,  96  Mo.  548. 

V,  Drury,  2  Edm.  Sel.  Cas.  (N.  Y.)  351;  In  Iowa  it  seems  that  even  before  the 

People  V,  Moore,  15  Wend.  (N.  Y.)  420.  code  was  amended  so  as  to  allow  the 

Contra,  —  In  State  v,  Wiggins,  50  La.  defendant  in  a  criminal  prosecution  to 

Ann.  330,  it  was  said  that  the  deposition  be  a  witness  in    his  own  behalf,  he 

of  a  witness  need  not  be  signed  by  him.  might  testify  in  a  preliminary  exami- 

See  also  State   v.  Wise,  83  Iowa  596,  nation.     State  v,  Laffer,  38  Iowa  422. 

wherein  it  was  held  that  the  provision  of  See  also  State  t'.  Darrington,  47  Iowa 

the  code  requiring  reduction  of  testi-  518. 

mony  to  writing  does  not  demand  the  6.  People  v.  Gibbons,  43  Cal.   557. 

signature  of  the  witness  to  such  tes-  In  this  case  the  court  said:    *'  We  are 

timony.  of  opinion  that,  under  the  provisions  of 

Xanner  of  Wgning.  —The  signature  the  statute  referred  to,  there  was  no 

of  the  witness  to  evidence  given  by  him  authority  conferred  upon  the  justice  to 

on  a  preliminary  examination  should  administer  an  oath  to  the  prisoner  upon 

be  in  the  usual  manner;  but  if  a  man-  .his  preliminary  examination,   nor.  to 

ual  signature  is  a  physical  impossibil-  hear  or  receive  testimony    from    the 

ity,  such  witness  may  request  another  mouth  of  the  accused  in  that  proceed, 

to  sign  for  him,  and  this  will  be  a  suffi-  ing,  and  that  the  statements  made  by 

cient    compliance    with    the    statute,  the  prisoner  and  detailed  by  the  justice 

State  V,  Carlisle,  57  Mo.  102.  were  improperly  admitted.     Nor  do  we 

8.  People   V,   Smith,   25   Mich.  497;  think  that  the  subseauent  Act  of  April 

People    V,   Chapman,  62    Mich.    280;  2,   1866  (p.  865),   authorizing  accused 

People  V,  Brock.  64  Mich.  691 ;  People  persons  to  become  witnesses  in  their      | 

V,  Gleason,  63  Mich.  626.  own  behalf,  has  any  applicability  to     i 
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b.  Voluntary  Statement  —  (i)  In  General.  —  According  to 
the  practice  in  many,  if  not  most,  of  the  states,  when  the  exam- 
ination of  the  witnesses  upon  the  part  of  the  prosecution  is  closed, 
the  examining  magistrate  should  inform  the  accused  that  he  has 
the  right  to  make  a  statement  in  relation  to  the  charge  against 
him/  and  that  the  statement  is  designed  to  enable  him,  if  he  sees 
proper,  to  answer  the  charge  and  explain  the  testimony  against 
him.* 

(2)  Waiver  of  Right.  —  The  magistrate  should  also  inform  the 
accused  that  ne  need  not  make  such  statement  unless  he  so 
desires,  and  that  his  refusal  to  do  so  cannot  be  used  against  him 
on  the  trial;  and  if  the  accused  waives  his  right  to  make  the 
statement,  such  fact  must  be  noted  by  the  magistrate,  imme- 
diately following  the  depositions  of  the  witnesses  for  the 
prosecution.* 

(3)  Caution  as  to  Effect  of  Statement.  —  In  addition  to  inform- 
ing the  accused  of  his  right  to  make  a  statement  and  the  purpose 

mere   preliminary    examinations    had  to    say    anything    in    answer    to    the 

before  committing  magistrates.     The  charge,  when  he  had  heard  all  that  the 

statute  speaks  of  trials  of  indictments,  witnesses  in  support  of  it  had  to  say 

complaints,  and  other  proceedings,  and  against  him. 

provides  that  the  credibility  of  the  tes-  In  People  v.  Gibbons,  43  Cal.  557. 

timony  given  by  the  accused  shall  be  the  court  said,  in  relation  to  the  state- 

left  to  the  determination  of  the  jury,  ment  to  be   made   by   the  accused  if 

etc.     We  find    nothing,   either    in   its  he  so  desired:  '*  The  point  of  time  in 

letter  or  context,  evincmg  a  purpose  to  the  course  of  the  proceedings  at  which 

interfere  in  any  respect  with  the  statute  he  may  make  or  decline  to  make  this 

specially  regulating  the  subject  of  the  statement  is  fixed   by  the  statute;    it 

preliminary    examination    of    persons  must   be  after  the  depositions  of  the 

charged  with  the  commission  of  public  witnesses  upon  which  the  warrant  was 

offenses."  issued  have   been   read  to  him,    and 

1.  People   V,   Gibbons,  43   Cal.  557;  when  the  examination  of  the  witnesses 

People  V.  Annis,  13  Mich.  511;  People  on  the  part  of  the  people,  had  :n  the 

V.   Winness,  3   N.  Y.  Crim.  Rep.  89;  presence  of  the  accused,  is  closed.     He 

People   V,   Chapleau,    121  N.   Y.   266;  must   then  be  distinctly  informed  by 

People  f.  McGloln,  91  N.  Y.  248;  Peo-  the  magistrate  that  it  is  his  right  to 

pie  V.  McMahon,  2  Park.  Cr.  Rep.  (N.  make   a  statement  in  relation  to    the 

Y.  Supreme  Ct.)  669;    Hendrickson  z\  charge  against  him  if  he  see  fit,  but 

People,  I  Park.  Cr.  Rep.  (N.  Y.  Supreme  that  he  is  at  entire  liberty  to    waive 

Ct.)4i6;  People  v.  Mondon,  103  N.  Y.  making  such  statement,  and  that  his 

221;  Rex  V.  Fagg,  4  C.  &  P.  566,  19  £.  waiver  cannot  be  used  against  him  on 

C.  L.  530;  Rex  V,  Green,  5  C.  &  P.  312,  the  trial.     This  requirement  is  import- 

24  E.  C.  L.  335.  ant  to  be  observed  as  removing  possi- 

In  Rex  V,  Fagg,  4  C.  &  P.  566,  19  E.  ble    apprehensions    lingering    in    his 

C.  L.  530,  upon  the  trial  of  the  prisoner  mind,  calculated  to  disturb,  or,  it  may 

the  prosecution  offered   in  evidence  a  be,    to  overrule,   his   more   deliberate 

statement    in    writing,    made    by  the  judgment,   and  so  impelling  him    to 

prisoner    before    the   magistrate,   and  speak  to  the  charge,  though  he  would 

which  it  appeared  was  made  before  the  otherwise  desire  to  remain  silent." 

evidence  for  the  prosecution  had  been  8.  Code  Crim.   Pro.    N.   Y.,  g   196; 

gone  through.     Garrow,  B.,  said  that  People  v,  Winness,  3  N.  Y.  Crim.  Rep. 

nothing  which  a  prisoner  stated  before  89.    See  also  as  to  the  purposes  of  the 

he  knew   what   the   evidence    against  provision   permitting  such  statement, 

him  was,  ought  to  be  used  to  criminate  People  v,  Annis,  13  Mich.  511. 

him;  and  censured  the  practice  of  tak-  8.  Code  Crim.  Pro.  N.  Y.,  §§  196, 

ing  such  a  statement  from  a  prisoner,  197;    Honeyman's  Pr.  &   Preoedents, 

who  should  only  be  asked  if  he  wished  §  775;   People  v.  McGloin,  91  N.  Y. 
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thereof  and  his  right  to  waive  such  statement,  it  is  the  duty  of 
the  magistrate  to  inform  him  as  to  the  effect  of  his  testimony  — 
that  whatever  he  may  say  will  be  reduced  to  writing  and  may  be 
given  in  evidence  against  him  on  his  trial.^ 

(4)  Statement  Mmt  Not  Be  under  Oath.  —  Although  the  testi- 
mony  of  the  witnesses  upon  a  preliminary  examination  should  be 
under  oath,  the  statement  of  the  accused  must  be  entirely  volun- 
tary, and  must  not  be  under  oath,  or  it  will  not  be  admissible  in 
evidence  against  him  on  his  trial.* 

348;    People  V,   Chapleau,   I3i  N.  Y.  In  Louisiana  it  was  held  that  the 

266;    People  V,  Mondon,  38  Hun  (N.  voluntary  declarations  of  the  accused, 

V.)  191;  II  &  12  Vict.,  c.  42,  §  18.    See  made  before  the  committing  magistrate 

als3  Exp  Walsh,  39  Cal.  705;  People  on  a  preliminary  examination,  and  cer- 

V,  Gibbons,   43  Cal.  557.  tified  to  by  him  in  the  presence  of  two 

1.  II  &  12  Vict.,c.  42,^  18;  Coffee  v,  witnesses,  in  conformity  with  the  stat- 

Staie,  25  Fla.  501 ;    People  v.  Smith,  i  utes,  cannot  be  offered  in  evidence  or 

Wheel.  Cr.  Cas.  (N.  Y.)  57;    People  t^.  used  on  the  trial  before  the  jury  by  the 

Chapleau,  121  N.  Y.  266;  Reg.  v,  Kim-  accused.     Declarations  so  taken  are  in- 

ber,  3  Cox  C.  C.  223;  Reg.  r.  Arnold,  tended  only  to  perpetuate  for  the  use 

8  C.  &  P.  622,  34  E.  C.  L.  556;  Rex  v.  of  the  state  such  confessions  as  the  ac- 

Green,  5  C.  &  P.  312,  24  E.  C.  L.  335;  cused  may  choose  to  make.     State  v. 

Reg.  7/.  Swinnerton,  i  C.  &  M.  593,  41  Vandergraff,  23  La.  Ann.  96. 

E.  C.  L..323.  8.  Rex  V,  Smith,  i  Stark.  242,  2  E.  C. 

Aoeusdd  Should  Vot  Be  IHmadad  from  L.  98;  Rex  v.  Rivers,  7  C.  &  P.  177,  32 
Confaision.  —  In  Rex  v.  Green,  5  C.  &  E.  C.  L.  486;  Reg.  v,  Pikesley,  9  C.  & 
P.  312,  24  E.  C.  L.  335,  it  was  held  that  P.  124,  38  E.  C.  L.  67;  People  v,  Gib- 
a  prisoner  ought  to  be  told  by  the  bons,  43  Cal.  557. 
magistrate  that  if  he  makes  any  state-  Eibet  of  Magistrate's  Betom  that  State- 
ment it  may  be  used  as  evidence  ment  Was  under  Oath.  —  Where  a  magis- 
against  him,  and  that  he  must  not  ex-  trate  returns  with  the  deposition  of  the 
psct  any  favor  if  he  confesses,  but  the  witnesses  that  the  prisoner  was  sworn 
magistrate  ought  not  to  dissuade  him  and  made  a  statement,  such  statement 
from  confessing.  The  court  said:  cannot  be  received  in  evidence  against 
'*  A  prisoner  ought  to  be  told  that  his  him,  even  though  a  witness  said  that 
confessing  will  not  operate  at  all  in  his  the  accused  was  in  fact  not  sworn, 
favor,  and  that  he  must  not  expect  any  Reg.  v.  Pikesley,  9  C.  &  P.  124,  38  E. 
favor  because  he  makes  a  confession;  C.  L.  67;  Rex  v.  Smith,  i  Stark.  242,  % 
and  that  if  any  one  has  told  him  that  E.  C.  L.  98.  In  the  latter  case  the  ex- 
it will  be  better  for  him  to  confess  or  amination  of  the  accused  was  rejected 
worse  for  him  if  he  does  not,  he  must  because  it  purported  to  have  been 
pay  no  attention  to  it;  and  that  any-  taken  on  oath,  and  the  court  held  that 
thing  he  says  to  criminate  himself  will  it  would  not  permit  a  witness  to  be  ex- 
be  used  as  evidence  against  him  on  his  amined  for  the  purpose  of  showing 
trial.  After  that  admonition,  it  ought  that  no  oath  had  in  fact  been  adminis- 
to  be  left  entirely  to  himself  whether  tered  to  the  accused,  on  the  ground 
he  will  make  any  statement  or  not;  that  it  could  not  allow  that  which  had 
but  he  ought  not  to  be  dissuaded  from  been  sent  in  under  the  hand  of  a 
making  a  perfectly  voluntary  confes-  magistrate  to  be  disputed, 
sion,  because  that  is  shutting  up  one  I^eet  of  Swetring  Aooused  by  Mistake, 
of  the  sources  of  justice."  — In  Rex  v,  Webb,  4  C.  &  P.  564,  19 

May   Bo   ITsod    as   Evidenoo   Only  as  E.  C.  L.  528,  the  prisoner,  being  mis- 

Against  the  Prisoner.  —  The  statement  taken  for  a  witness,  was  sworn,  but  the 

of  the  accused  made  upon  his  prelimi-  mistake  being  discovered,  the  deposi- 

nary  examination  cannot  be  used  as  tion  which  had  been  commenced  was 

evidence  for    the    prisoner  upon    his  destroyed,    and    the    prisoner    subse- 

trial,  where  it  has  not  been  put  in  evi-  quently,    after    a    caution    from    the 

dence  for    the   prosecution.     Reg.    v.  magistrate,  made  a  statement.     It  was 

Haines,  i  F.  &  F.  86;  Reg.  v  Arnold,  held  that  such  sUtement  might  be  re- 

8  C.  &  P.  621,  34  E.  C.  L.  556.  ceived  in  evidence  against  the  prisoner, 
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(5)  Manner  of  Taking  Statement.  —  As  to  the  manner  of  taking 
the  statement  of  the  accused  upon  a  preliminary  examination, 
the  general  rule  seems  to  be  that,  after  being  duly  cautioned,  he 
should  merely  be  asked  if  he  has  anything  to  say  in  answer  to  the 
charge,*  and  that  it  will  be  irregular  for  the  magistrate  to  examine 
or  question  him  as  in  the  case  of  an  ordinary  witness.*  In  some 
states  the  magistrate,  when  the  accused  has  expressed  his  desire 
of  making  a  statement,  but  before  such  statement  is  made,  is 
required  by  statute  to  put  to  the  accused  certain  prescribed  ques- 
tions '  as  to  name,  age,  place  of  birth,  residence,  and  business,* 
and  the  accused  is  then  to  be  told  that  he  may  give  any  explana- 
tion that  he  may  think  proper  of  the  circumstances  appearing  in 
the  testimony  against  him,  and  may  state  any  facts  which  he 
thinks  will  tend  to  his  exculpation.* 

(6)  Reduction  to  Writing.  —  The  statement  of  the  accused 
must  as  it  is  given  be  reduced  to  writing  by  the  magistrate,  or 
under  his  direction.* 

(7)  Statement  to  Be  Read  to  Accused.  —  It  is,  as  a  general  rule, 
expressly  required  by  statute  that  after  the  statement  of  the 
accused  has  been  taken  down  in  v/riting,  it  shall  be  read  over  to 

since  what  was  first  taken  down  and  BepresaatatiTe  Statutes.  —  In  Ntm 

afterwards  destroyed  did  not  prejudice  York  it  is  provided  that  **  if  ihe  de^ 

him.     The  trial  court  could  not  know  fendant  choose  to  make  a  statement, 

what  he  said,  and  it  was  as  if  such  dep-  the  magistrate  must  proceed  to  take  it 

osition  had  never  existed.  in  writing,  without  oath,  and  mast  pot 

1.  Rex  r.  Fagg,  4  C.  &  P.  566,  19  E.  to  the  defendant  the  following  qaes> 
C.  L.  530;  People  v.  Winness,  3  N.  Y.  tions  only:  What  is  your  name  and 
Crim.  Rep.  89.  age?    Where  were  you  born?    Where 

2.  Rex  V.  Wilson,  i  Holt  597,  3  E.  C.  do  you  reside,  and  how  long  have  yoa 
L.  234;  People  V,  Gibbons,  43  Cal.  557.  resided  there?  What  is  your  business 
In  the  latter  case  it  was  held  that  there  or  profession?  Give  any  explaQadon 
was  no  authority  conferred  upon  the  you  may  think  proper,  of  the  circam- 
justice  to  administer  an  oath  to  the  stances  appearing  in  the  testimony 
prisoner  upon  his  preliminary  exami-  against  you,  and  state  any  facts  which 
nation,  nor  to  hear  or  receive  testimony  you  think  will  tend  to  your  ezcnU 
from  the  mouth  of  the  accused  in  that  pation."  Code  Crim.  Pro.  N.  Y.« 
proceeding,  and  that  it  was  improper  §  198. 

to  admit  statements  made  by  the  pris-  6.  Code  Crim.  Pro.  N.  Y..  §  200:  11 
oner  and  detailed  by  the  justice.  See  &  12  Vict.,  c.  42,  §  18;  People  v.  Chap- 
also  Rex  V,  Ellis.  R.  &  M.  432,  21  E.  C.  leau,  121  N.  Y.  266;  Bellinger  v,  Peo> 
L.  483,  in  which  case  it  was  held  that  pie,  8  Wend.  (N.  Y.)  595;  People  v. 
an  examination  of  a  prisoner  charged  Gibbons,  43  Cal.  557;  Wright  tf.  State, 
with  a  felony  taken  without  threat  or  $0  Miss.  332. 

promise,  by  the  questions  put  by  the  In  People  v.  Gibbons,  43  Cal.  557,  the 

magistrate,  is,  notwithstanding,  admis-  court,  in  speaking  of  the  requirement 

sible  in  evidence.  that  the  prisoner  s  statement  must  be 

8.  Code   Crim.   Pro.   N.   Y.,   §   198;  in  writing,  said:    "The  prisoner,  in 

People  V,  Winness,  3  N.  Y.  Crim.  Rep.  making  the  statement,  is  not  to  be  ex- 

8q:  People  z/.  Gibbons,  43  Cal.  557.  posed  to  the  dangerof  wilful  misrepre- 

4.  People  V.  Winness,  3  N.  Y.  Crim.  sentation,  inattention,  or  forgetfuioess 

Rep.  89.  upon  the  part  of  the  persons  present, 

6.  Code  Crim.   Pro.   N.   Y.,   g   198;  who  may  afterwards  appear  as   wii- 

People  V.  Winness,  3  N.  Y.  Crim.  Rep.  nesses  against   him.   testifying   as   to 

89.     See  also   People   v.   Gibbons,  43  what  he  did  or  did  not  say  in  making 

Cal.  557.  his  statement  concerning  the  charge.** 
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him ; '  and  in  those  states  where  the  questions  to  be  put  to  the 
accused  are  prescribed  by  statute,  his  answer  to  each  question  is. 
to  be  distinctly  read  to  him  as  it  is  taken  down,  and  is  to  be 
corrected,  if  he  desires,  until  it  is  made  to  express  what  it  is. 
his  purpose  to  state.* 

(8)  Signature  to  Statement  —  By  the  Accuod.  —  While  it  would 
seem  to  be  the  better  practice  to  secure  the  signature  of  the 
accused  to  his  voluntary  statement,  if  he  is  willing,  yet  according 
to  the  decisions  this  is  not  absolutely  essential,  but  such  state- 
ment may  be  used  in  evidence  against  him  on  his  trial,  where  the 
prisoner,  upon  the  reading  of  such  statement,  admits  the  truth 
thereof,  although  he  refuses  to  sign  it.' 

By  the  Magiitntte.  —  The  Statement,  whether  signed  by  the  accused 
or  not,  must,  in  order  to  be  admissible  as  evidence,  be  signed 
and  certified  by  the  examining  magistrate.* 

8.  Decittoii  of  the  Magistrate  —  a.  In  General.  —  It  is  the  duty 
of  the  magistrate  before  whom  a  preliminary  examination  is- 
being  held,  after  an  examination  of  the  whole  matter  to  come 
to  an  opinion  as  to  whether  or  not  an  offense  has  been  com- 
mitted, and  if  he  is  of  opinion  that  there  has  been,  then  as  to^ 
whether  there  is  probable  cause  to  believe  the  accused  guilty 
thereof;^  and  the  record  of  the  magistrate  should  show  findings 
that  these  two  conditions  existed.*  If,  upon  such  examination, 
it  appears  that  no  offense  has  been  committed,  or  that  there  is- 
not  probable  cause  for  believing  the  prisoner  guilty,  it  is  the  duty 
of  the  magistrate  to  discharge  him.^ 

1.  See  People  v.  Moore«  15  Wend,  his  reason  for  such  refusal  must  be 

(N.  Y.)  419;  People  r.  Gibbons,  43  Cal.  stated  as  he  gives  it.    Code  Crim.  Pro. 

557.  N.  Y.,  8  204,  par.  4;    People  v.  Chap- 

8.  People  V,  Gibbons,  43  Cal.   557.  leau,  121  N.  Y.  266. 

See  also  People  v,  Chapleau,  isi  N.  Y.  4.  11  &  la  Vict.,  c.  4a,  §  18;  People- 

266.  V.  Chapleau,  121  N.  Y.  266.     See  also* 

Vo  Prtsmnplioa  as  to  loeh  Btadlng.  —  Evans  v.  State,  13  Tex.  App.  225. 

In  People  v.  Moore,  15  Wend.  (N.  Y.)  6.  People  v,   Evans,  72   Mich.   367; 

420,  it  was  held  that  while  an  examina-  Yaner  v.  People,  34  Mich.  286;  Red<>- 

tion  of  a  witness  sworn  to  have  been  mond  v.  State,   12  Kan.   176;    Son  v. 

taken  pursuant  to  the  statute  will  be  People,  12  Wend.  (N.  Y.)  344;    U.  S.  v, 

presumed  to  have  been  read  to  or  by  Lumsden,  i  Bond  (U.  S.)  5. 

the  witness  before  it   was  signed  by  6.  State  v,  Tennison,  39  Kan.  726. 

him,  although  the  magistrate  does  not  7.  People  v,  Drury,  2  Edm.  Set.  Cas.. 

recollect  that  it  was  so  read,  the  exam-  ^N.  Y.)  351;    Son  v.  People,  12  Wend, 

ination  of  a  prisoner  must  be  proved  to  (N.  Y.)  344;  State  v.  Tennison,  39  Kan. 

have  been  read.  726;    State  v.  Hart  well.  35   Me.   129;. 

8.  Rex  V,  Lambe,  2  Leach  C.  C.  552;  People  v.  Evans,  72  Mich.  367:    U.  S. 

Rex  V.   Thomas,   2  Leach  C.  C.  637;  r.  Lumsden,  i  Bond  (U.  S.)  5. 

Rex  V,  Telicote,  2  Stark.  483,  3  E.  C.  In  U.  S.  v,  Lumsden,  i  Bond  (U.  S.)' 

L.  497;    People  v,  Johnson,  i  Wheel.  5,  the  court  said  that  if  "  after  a  full 

Cr.  Cas.  (N.  V.)  193.    See  also  Honey-  examination   of   the  facts,   the    court 

man'fi  Pr.  &  Precedents,  §  775.  or  judge  is  satisfied,  as  a  fair  legal 

Baason  tn  Btftisal  to  ttjpi.  —  By  the  deduction,  that  no  crime  has  been  com- 

statutes  of  some  of  the  states  prescrib-  mitted,   it    is    his  duty    promptly  to- 

ing  the  form  of  the  preliminary  exami-  order  the  discharge  of  the  party  ac- 

nation  it  is  provided  that  while  the  ac-  cused.     It  is  the  right  of  the  party  at. 

cused  may  refuse  to  sign  his  statement,  once  to  be  relieved  from  a  positioi^ 
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Holding  to  Ball.  —  If,  however,  upon  the  whole  evidence  it  appears 
that  an  offense  has  been  committed,  and  there  is  probable  cause 
for  believing  the  accused  guilty  thereof,  and  the  offense  is  baila- 
ble, and  bail  is  offered,  it  should  be  taken,  and  the  prisoner  dis- 
charged on  bail ;  and  if  the  offense  is  not  bailable,  or  if  sufficient 
bail  is  not  offered,  the  accused  should  be  committed  by  the 
examining  magistrate.^ 

Dofroo  of  Ofbnio.  —  According  to  some  decisions,  where  the 
offense  charged  includes  others  of  lesser  d^^ee  the  magistrate 
must  also  determine  which  offense,  if  any,  has  been  committed, 
to  the  end  that  the  accused  may  not  be  put  upon  trial  for  an 
offense  different  from  or  greater  than  that  for  which  he  had  been 
examined  and  held  for  trial,  and  also  in  order  that  it  may  be  seen 
whether  the  offense  is  one  bailable  by  him  or  not.* 

Jvdioiftl  Dotormination.  —  Such  conclusion  or  opinion  of  the  exam- 
ining magistrate  is  a  judicial  determination,  and  is  essential  as  a 
basis  of  the  proceedings  by  information.' 

involving  a  suspicion  of  crime,  which  first  degree  where  the  proof  is  evidest 

may  seriously  affect  not  only  his  social  or  the    presumption    great.       Seciioo 

standing,  but  his  pecuniary  interests.  7868.     And  the  statute,  in  pointing  oat 

And    it    may    be    remarked  that  the  the  duty  of  the  justice  upon  an  exami- 

healthf  ul  and  efficient  administration  nation,  where  it  appears  that  an  offeate 

of  criminal  law  is   not  promoted  by  not  cognizable  by  a  justice   has  bees 

prosecutions  which,  in  the  last  resort,  committed,  and  there  is  probable  cause 

fail  to  produce  the  conviction  of  the  to  believe  the  prisoner  guilty  thereof, 

person   accused.     As  a  general   rule,  further  provides  that '  if  the  offense  be 

such  futile  prosecutions  tend  more  to  bailable  by   the  magistrate,    and   the 

the  encouragement  than  the  repression  person  offer  sufficient  bail,  it  shall  be 

of  crime/*  taken  and  the  prisoner  discharged:  bat 

1.  Redmond  v.  State,  12  Kan.   176;  if  no  sufficient  bail  be  offered,  or  the 

State  V.  Tennison,  39  Kan.  726;  State  offense  be  not  bailable  by  the  magis> 

V.    Hartwell,   35   Me.   129;    People  v,  trate,  the  prisoner  shall  be  commined 

Evans,  72  Mich  367;  People  V.  Whitte-  to  prison  for  trial.'    Section  7860.    The 

more,  102  Mich.  519;  Yaner  v.  People,  magistrate  therefore  must,  *"  upon  the 

34  Mich.  286;  Son  v.  People,  12  Wend,  examination  of  the  whole  matter,*  de^ 

(N.  Y.)  344;  Matter  of  Van  Campen,  2  termine  whether  an  offense  has  beea 


Ben.  (U.  S.)  419.  See  also  Ganea  v,  committed,  and  he  must  at  the 
Southern  Pac.  R.  Co.,  51  Cal.  140;  time  specify  it,  so  that  it  may  be  sees 
Com.  V,  Ward,  4  Mass.  497;  Butler  v.  whether  the  offense  specified  be  bail- 
State,  36  Tex.  Crim.  Rep.  483.  able  by  the  magistrate  or  not.     This  is 

"  When  an  examination  of  a  person  one  of  the  rights  of  the  accused,  of 

accused  of  any  crime  is  had  before  a  which  the  magistrate,  by  a  failure  K> 

justice  or  other  examining  magistrate,  specify  the  offense,  should  not  be  pef- 

and  such  justice  or  magistrate   finds  mitted   to    deprive    him.     It    may  be 

there  is  reasonable  ground  for  believ-  necessary  to  his  future  liberty  that  be 

ing  the   party  charged  guilty  of   the  should   be  admitted   to  bail,  so  as  to 

offense  charged  against  him,  he  shall  prepare  to  meet  the  charge  of  which, 

hold  him  to  trial  and  commit  him  to  perhaps,  he  has  been  wrongfully  ac- 

the  jail  of  the  proper  county,  if  bail  be  cused.** 

not   furnished."     Martin  v.  State,  79        8.  People  v,  Evans,  72  Mich.  367. 
Wis.  165.  muitration  of  BoAeiait  Fiadiags.— 

S.  Yaner  v.  People,  34  Mich.  286.  In  The  general  finding  made  by  the  magis- 
this  case  the  court  said;  '*  Persons  trate  that  there  was  sufficient  evidcace 
charged  with  crime  are  entitled  of  to  warrant  the  binding  over  of  the  de- 
right  to  bail  in  all  cases,  except  for  fendant,  and  a  recitation  in  the  cob* 
capital  offenses,  or  for  murder  in  the  mitment  issued  that  it  appears  that  the 
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b.  Sufficiency  of  Evidence  — (i)  At  Common  Law.  — At 
common  law  the  rule  was  that  if,  upon  the  preliminary  examina-  , 
tion  of  a  person  accused  of  crime,  "it  manifestly  appears  that 
cither  no  such  crime  was  committed,  or  that  the  suspicion  enter- 
tained  of  the  prisoner  was  wholly  groundless,  in  such  cases  only 
it  is  lawful  totally  to  discharge  him.  ^  Otherwise  he  must  either 
be  committed  to  prison  or  give  bail."  *  ^i^         .         ,      r 

(2)  Under  Modern  Practice  —  0«n«pal  Bale.  —  The  strict  rule  of 
the  common  law  does  not,  however,  prevail  in  the  modern  prac- 
tice in  this  country.  Here  it  is  a  sufficient  reason  for  holding  the 
accused  to  answer,  that  the  evidence  adduced  on  the  preliminary 
examination  shows  that  an  offense  has  been  committed,  and  that 
there  is  probable  cause  to  believe  the  accused  guilty  thereof,*  and 

oflfense  of  marderhas  been  committed,  his  finding  being  that  **  there  is  prob- 
and that  there  is  probable  cause  to  be-  able  cause  to  believe  that  said  offense 
lieve  that  the  defendant  is  guilty  of  the  has  been  committed,  and  probable 
commission  thereof,  constitute  a  suffi-  cause  to  believe  the  respondent  guilty 
cient  compliance  with  section  54  of  the  thereof,"  will  not  support  an  objection 
Kansas  Code,  as  to  the  findings  upon  that  the  information  filed  on  the  basis 
a  preliminary  examination.  Stote  v,  of  his  return  was  not  properly  filed. 
Tennison,  39  Kan.  726.  In  this  case  1.  Black.  Com.  296:  2  Hale  P.  C. 
the  court  said:  "  Another  objection  is  121.  See  also  Bosticlc  v,  Rutherford,  4 
that  the  finding  of  the  justice  of  the  Hawlcs  (N.  Car.)  83,  where  the  court 
peace  upon  the  preliminary  examina-  said:  **  It  is  the  general  usage  with  us 
ion  does  not  comply  with  the  require-  not  to  discharge  the  accused,  unless  it 
ments  of  section  54  of  the  Criminal  appears  that  there  is  no  probable 
Code.  To  bind  over  the  accused,  it  ground  to  suppose  him  guilty,  and  in 
must  appear  to  the  justice  that  an  that  case  the  discharge  by  the  magis- 
offense  has  been  committed,  and  that  trate  is  lawful.  The  mocfern  practice 
there  is  probable  cause  to  believe  the  by  magistrates  in  England  has  never 
defendant  guilty.  The  record  made  by  been  adopted  here,  nor  is  it  by  any 
the  justice  should  show  the  existence  means  called  for  by  the  frequency  or 
of  those  conditions,  but  it  is  not  re-  enormity  of  crimes.  There  a  magis- 
quired  that  the  exact  language  of  the  trate  does  not  usually  discharge  the 
statute  should  be  employed  in  making  accused,  unless  it  appear  in  the  clearest 
the  entry.  In  the  present  case  there  is  manner  that  the  charge  is  malicious  as 
a  general  finding  made  by  the  justice  well  as  groundless,  i  Chitty's  Crim. 
that  *  there  is  sufficient  evidence  to  Law  89.  Our  practice  obtains  in  some 
warrant  the  binding  over  of  the  defend-  of  the  sister  states;  for  where  a  person 
ant.'  In  the  order  of  commitment  was  arrested  and  brought  before  a 
issued,  and  which  is  made  a  part  of  the  magistrate  on  a  charge  made  by  an- 
record,  the  justice  recites  that  *  it  ap-  other  of  a  suspicion  of  felony,  and  the 
pears  that  the  offense  of  murder  has  justice  being  satisfied  that  the  suspicion 
been   committed,    and    that    there    is  was  groundless,  discharged  him,  it  was 


gether,   there  can   be   no  question  of  that  there  is  no  cause  for  a  commit- 

what  the  findings  are,  and  that  theie  ment,    may  discharge   the    party    ac- 

has  been  a  substantial  compliance  with  cused."     Citing  Secor  v.    Babcock,   2 

the  requirements  of  ihe  statute."  Johns.  (N.  Y.)  203. 

In  People  v.  Whittemore,  102  Mich.        8.  Matter  of  Van  Campen,  2Ben.  (U. 

519,  it  was  held  that  the  failure  of  an  S.)4i9;  U.  S.  v.  Johns,  4  Dall.  (U.  S.) 

examining  magistrate,  on  requiring  a  412;  U.  S.  v.  Burr,  25  Fed.  Cas.   No. 

respondent  to  recognize  to  answer  the  14,  692^1,  4  Cranch  (U.  S.)  455;  Marks 

offense  charged,  to  certify  his  finding  v.  Sullivan,  9  Utah  12;  State  v.  Tenni- 

that  the  offense  has  been  committed,  son,  39  Kan.  726;  Redmond  v.  Stats. 
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it  is  not  necessary  that  the  evidence  should  be  of  such  a  nature 

as  would  be  necessary  to  convict  the  accused  upon  his  final  triaL^ 

lUgiftrato  to  Judge  m  to  Weight  of  STidenoe.  —  If,  upon  a  preliminaiy 

examination,  there  is  any  evidence  given  on  the  part  of  the  prose- 

12  Kan.  176;  State  r.  Haitwell,  35  Me.  by   the  person   charged    with   haTisf 

129;    Yaner  v.   People,   34  Mich.  286;  committed  it." 

People  T'.  Whittemore,  102  Mich.  519;  **  To  authorize  a  magistrate  to  reqitire 

People  V,  Evans,  72  Mich.  367;  Matter  an  accused  person  to  give  bail  for  his 

of  Henry,  13  Misc.  Rep.  (N.  Y.  Supreme  appearance  to  answer  before  a  coon  of' 

Ct.)  734;    Scovern  v.  State,  6  Ohio  St.  superior  jurisdiction,   for    an    alleged 

288:  Martin  v.  State,  79  Wis.  165.  offense,  the  punishment  for  which  s 

**  The  only  rule  which  governs  this  beyond  the  jurisdiction  of  such  magis- 

subject    is    thus    stated    by    Bouvier:  trate,  it  is  necessary  that  it  should  ap- 

*  When  there  are  grounds  lor  suspicion  pear  that  an  offense  has  been  commiited 

that  a  person  has  committed  a  crime  or  and  that  there  is  probable  cause  to  be- 

misdemeanor,  and  public  justice  and  lieve  the  prisoner  to  be  guilty.     Rcr. 

the  good  of  the  community  require  that  Stat.,  c.   171,  g  17.     Until  these  facts 

the  matter  should  be  examined,  there  are  made  to  appear  on  an  examinatioe 

is  said  to  be  a  probable  cause  for  mak-  before  a  magistrate,  on  process  issued 

ing  a  charge  against  the  accused.'     2  in    due    form    of    law,    there    is    so 

Bouv.  Law  Diet.,  p.  467.     Such  prob-  authority  on  the  part  of  the  ma^istme 

able  cause  as  would  justify  the  prose-  to  require  bail."     State  v.  HartweU.  3$ 

cutor  in  causing  the  prisoner's  arrest  Me.  129. 

will  authorize  the   justice  in  holding  EflPeot   of    PositiTS  Oath    to    Cfeteiiil 

him  to  bail.     It  is  a  matter,  however,  (MEbim.  —  in  Respublica  r.  Davison,  4 

which  must  needs  depend  upon  the  cir-  Yeates  (Pa.)  125.  it  was  held  that  if  1 

cumstances  of  each    particular   case,  criminal  offense  be  positively  sworn  10, 

There  cannot,  in  the  nature  of  things,  the  accused  must  be  held  fortiial:  it  is 

be  any  definite  and  exhaustive  rule  on  not  the   province  of    the   committz^ 

the    subject.     The  infinite   variety  of  magistrate  to  decide  on  the  credibSitj 

the  circumstances  under  which  a  mag-  of  the  witness. 

istrate  may  be  required  to  act  precludes  WalTsr  of  EzamlnatioB  at  an— i^u.  ^ 
all  possibility  of  formulating,  even  in  BnfieUnoj  of  Tottimoay  If  TakHL  — Is 
the  most  general  terms,  any  code  of  State  r.  Ritty,  23  Ohio  St.  563,  the  de- 
regulations by  which  the  discretion  of  fendants,  when  brought  before  tbe 
magistrates  should  be  controlled."  justice,  pleaded  not  guilty,  bat  faIthe^ 
Murfree's  Justice  Practice,  %  1080.  more  waived  an  examination  and  ca- 

1.  Matter  of  Henrv,   13  Misc.  Rep.  tered  into  a  recognizance  to  answer  t^ 

(N.  Y.   Supreme  Ct.)  734;    Martin   v.  charge.      Subsequently,  on   nMCioo  of 

State,  79  Wis.   165;  U.  S.  v.  Burr,  25  the    defendants,    the    Probate    Coart 

Fed.  Cas.  No.  14,692a,  4  C ranch  (U.  S.)  quashed  the  information   against  ike 

455;    Matter  of  Van  Campen,  2  Ben.  defendants  on  the  alleged  gronad  o< 

(U.  S.)  419;  U.  S.  V,  Johns,  4  Dall.  (U.  want  of  jurisdiction,  because,  as  the 

S.)  412.     See  also  in  this  connection  U.  court  held,  the  justice  had  not  inqaired 

S.  t/.  Bloomgart,  2  Ben.  (U.  S.)  356.  into  the  complaint  against  the  dcfcod- 

In  U.  S.  f.   Burr,  25  Fed.  Cas.   No.  ants  before  binding  them  over.     Upoa 

14,692a,  4  Cranch(U.  S.)  455,  Marshall,  proceedings  in  the  Supreme  Coon  id 

C.  J.,  said:  *'  On  an  application  of  this  obtain  its  decision  as  to  the  correctness 

kind  I  certainly  should  not  require  that  of  this  ruling  of  the  Probate  Conn,  the 

proof  which  would  be  necessary  to  con-  Supreme  Court  held, /^v'  White,  C  J.- 

vict  the  person  to  be  committed,  on  a  '*  We  think  the  Probate  Conn  dcatlj 

trial  in  chief ;  nor  should  I  even  require  erred    in    quashing    the    informatioa 

that  which  should  absolutely  convince  The  sufficiency  of  the  evidence  to  va^ 

my  own  mind  of  the  guilt  of  the  ac-  rant  the  court  in  binding  over  the  de* 

cused;  but  I  ought  to  require,  and  I  fendants  could  be  made  to  appear  a« 

should  require,  that  probable  cause  be  well  by  their  admission  to  this  effect  as 

shown;    and    I    understand    probable  by  the  examination  of  witnesses.     Tha 

cause  to  be  a  case  made  out  by  proof  admission  the  defendants  conkl  make. 

furnishing  good  reason  to  believe  that  notwithstanding    the    plea    that    the> 

the  crime  alleged  has  been  committed  were,  in  fact,  not  guilty.     Snch  mos: 
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cution  which  tends  to  show  that  the  accused  is  guilty  of  the 
offense  charged,  the  decision  of  the  examining  magistrate  will 
not  be  disturbed,*  although  there  may  be  conflicting  evidence; 
the  weight  of  the  evidence  is  for  the  magistrate  to  determine.* 
According  to  some  decisions,  however,  it  would  seem  that  upon 
proceedings  upon  habeas  corpus  it  may  be  inquired  as  to  whether 
there  was  any  evidence  before  the  magistrate  that  the  accused 
committed  the  crime  charged,  since  if  there  be  no  such  evidence 
the  magistrate  has  no  jurisdiction  to  commit.' 

have  been  the  purpose  of  their  express  which  was  an  application  for  habeas 
waiver  of  an  examination;  it  could  corpus  the  court  said:  '*  There  is  such 
have  no  other  effect.  The  admission  a  diversity  of  expression  by  text  writers 
could  be  used  against  them  for  no  and  judges  in  respect  of  whether  such 
other  purpose  than  that  for  which  it  a  commitment  is  conclusive,  or 
was  made.  It  is  analogous  to  the  plea  whether,  on  the  contrary,  inquiry  may 
of  nolo  contendere  at  common  law,  go  behind  it  upon  the  writ  of  habeas 
which,  like  a  demurrer,  admits  the  corpus  to  ascertain  whether  the  corn- 
charge  for  the  purposes  of  the  case,  but  mitting  magistrate  had  any  evidence 
is  not  to  be  used  as  an  admission  else-  before  him  upon  which  to  make  it,  that 
where.*'  I  shall  state  what  I  concluded  while  at 

In  Cowell  t/.  Patterson,  49  Iowa  514,  the  bar  and  still  believe  the  rule  in  this 
the  court,  in  holding  that  it  was  un-  state  to  be.  The  question  is  one  of 
doubtedly  the  right  of  a  person  brought  jurisdiction  in  the  magistrate.  The 
before  a  magistrate  for  a  preliminary  jurisdiction  of  magistrates  is  limited, 
examination  to  waive  the  examination.  They  nray  not  arbitrarily  commit  one 
said:  '*  It  follows  that  in  such  case  no  to  answer  a  charge  of  crime.  If  an 
examination  should  be  held.  The  de-  accused  demand  an  examination,  the 
fendant  must  be  considered  as  admit-  magistrate  may  not  commit  him  to  an- 
ting, for  the  purpose  of  dispensing  swer  to  a  court  having  cognizance  of 
with  the  examination,  and  for  no  other,  the  crime,  unless  *  it  appear  that  a 
that  the  testimony,  if  taken,  would  be  crime  has  been  committed,  and  that 
sufficient  to  justify  the  magistrate  in  there  is  sufficient  cause  to  believe  the 
holding  him."  defendant    guilty    thereof.'        Crim. 

1.  Matter  of  McFarland,  5q  Hun  (N.  Code,  g  908.     It  is  not  necessary  that 

Y.)  304;  Matter  of  Henry,  13  Misc.  Rep.  the  evidence  be  conclusive  or  sufficient 

(N.   Y.   Supreme  Ct.)  734;    People  v,  to  secure  a  conviction  upon  a  trial.     It 

Sherman,  (Cal.  1893)  33  Pac.  Rep.  879.  may  be  less  than  that.     In  fine,  if  there 

8.  Matter  of  McFarland,  59  Hun  (N.  be  any  evidence  that  the  accused  com- 

Y.)304.  mitted  the  crime,  it  Is  sufficient.     If 

Vot  to  Be  Bijndged  In  Habeas  Oorpor  there  be  no  such  evidence,   then  the 

Frooeedings.  —  In  Matter  of  McFarland,  magistrate    is  without  jurisdiction  to 

59  Hun  (N.  Y.)  304,  where,  upon  the  commit    him.      The   present  inquiry, 

preliminary   examination   of    one   ac-  therefore,  is    whether  there  was  any 

cused  of  grand  larceny,  evidence  was  evidence  before  the  magistrate  that  th? 

given  on  behalf  of  the  people  and  also  accused  committed  the  crime;  for  that 

on  behalf  of  the  defendant,  it  was  held  is  the  test  of  his  jurisdiction.     Church 

that  **  there  was  before  the  recorder  Hab.   Corp.,   g    236.      The   petitioner 

evidence,  given  on  the  part  of  the  com-  having    alleged   in   his   traverse   that 

plainant,    which   the    recorder  had  a  there  was  no  such  evidence,  the  burden 

right  to  believe,  which  tended  to  show  was  upon  him   to  show  that  to  be  the 

the  commission  by  respondent  of  the  case.     To  do  so,  he  put  in  evidence  all 

crime  of  larceny.     There  was  conflict-  of  the  testimony  taken  before  the  mag- 

ing  evidence,  but  the  weight  of  that  istrate.     I  have  therefore  to  read  it,  and 

was  for  the  magistrate  to  determine,  determine  whether  it  contains  any  evi- 

and  should   not  be   rejudged,  in  any  dence  that  the  accused  committed  the 

ordinary  case,  at  least,  in  habeas  cor-  crime.    »    ♦    ♦     There  is   some  evi- 

pus  proceedings.'*  dence  favorable  to  the  accused,  and  it 

8.  Matter  of  Henry,   13  Misc.  Rep.  may  be  said  that  the  evidence  against 

(N.  Y.  Supreme  Ct.)  734.     In  this  case,  him  is  not   conclusive.     But  the  law 
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9.  Commitment.  —  As  to  the  procedure  when  probable  cause  has 
been  found  to  hold  the  accused  and  the  offense  is  not  bailable  or 
sufficient  bail  is  not  furnished,  see  the  article  Commitments, 
vol.  4,  p.  566. 

10.  Betnrn  —  a.  Necessity  for.  —  Upon  holding  the  accused 
to  bail,  or  committing  him  where  the  offense  is  not  bailable,  or 
where  sufficient  bail  is  not  offered,  the  examining  mag^trate 
should  certify  and  return  to  the  court  before  which  the  party 
charged  is  bound  to  appear  all  examinations,  evidence,  and 
recognizances  taken  by  him ;  *  and  if  he  neglects  to  do  so  he  may 

does  not  allow  me  to  weigh  the  evi-  or  because  he  has  drawn  strong^er  id- 

dence,  pro  and  con,  to  form  an  opinion  ferences  from  it  than  he  should  hare 

of  guilt  or  innocence.     The  sole  ques-  drawn.      People  v.   Lynch,    29   Mich. 

tion  is  whether  there  was  any  evidence  280.     Nor  is  it  to  be  understood  that  a 

upon  which  the  magistrate  could  make  magistrate  would  be  liable  for  issuing 

the  order  of   commitment.        I  think  a  warrant  if  the   facts  are  not  estab- 

there    was.     The    writ    is    dismissed,  lished  by  the  best  testimony.     He  most 

and  the  prisoner  remanded.*'     See  also  exercise  his  judgment  in  the  case:  the 

to  the  same  effect  Cowell  v.  Patterson,  judgment  of  no  one  else  will  do;  and 

49  Iowa  514.  he  is  not,  and  should  not  be  held,  liable 

Prefamptioii  m  to  Sni&eioBOj  of  EtI-  for  a  mere  error  in  judgment,  when  be 

denoo.  —  In  Redmond  v.  State,  12  Kan.  acts  honestly,  and  within  the  ^cope  of 

172.  in  which  case  the  testimony  was  his  authority."     Marks  v.  Sullrvan,  9 

not  reduced  to  writing,  this  not  bein^  Utah  12. 

required,  the  court  said:  "The  testi-  1.  CaUfomia.  —  Ex    p.     Baker,    88 

mony  taken  on  the  preliminary  exam-  Cal.   84;  People  v,  Tarbox,    115   Cal. 

ination  was  not  reduced  to  wrltmg,  and  57. 

it  is  not  necessary  that  it  should  have  Indiana,  —  Steel  v.  Williams,  13  Ind. 

been.     Crim.  Code,  §   51.     When  the  73. 

evidence  is  not  reduced  to  writing  we  Michigan,  —  People    r.    WrigbL,    89 

think  it  will  be  presumed,  in  the  ab-  Mich.  70;  Turner  v.  People,  33  Mich. 

sence  of  any  showing  to  the  contrary,  363;  People  v.  Dowdigan,  67  Mich.  95; 

that  the    evidence   was    sufficient    to  People  v.   Chapman,   62    Mich.    280; 

authorize    the  decision  of  the  magis-  People  v.  Evans,  72  Mich.  387;  Carges 

trate,  whatever  that  decision  may  be.  v.   People,   30  Mich.    549;    People  r. 

Everything  else  necessary  to   uphold  Schick,  75  Mich.  592;    People   v.  Goo- 

the  judgment  of  the  District  Court  was  lette,  82  Mich.  36. 

sufficiently  shown    in  that  court,  and  Nebraska,  —  Latimer    v.     State,     55 

therefore  the  judgment  of  the  District  Neb.  609. 

Court  must  be  affirmed.**  New    York,  —  People    v,    Dniry,    2 

Acensed  Hot  Entitled  to  tho  Benofltof  Edm.  Sel.  Cas.  (N.  Y.)  351;  People  v. 

the    Doubt.  —  "The    rule    that    where  Johnson,  46  Hun  (N.  Y.)  671 ;  Matter  of 

there  is  doubt  as  to  the  guilt  of  the  ac-  Ramscar,  i  N.  Y.  Crim.  Rep.  33. 

cused  he  is  entitled  to  the  benefit  of  it  North  Carolina,  —  State  v,  Pressley, 

does  not  apply  in  preliminary  exami-  90  N.  Car.  730. 

nations.     It  is  sufficient  if  the  testimony  Texas,  —  Butler    v.  State,   36    Tex. 

shows,  to  the  satisfaction  of  the  magis-  Crim.  Rep.  483. 

trate,  a  probable  cause  of  guilt  on  the  Wisconsin,  —  Martin    v.     State,     79 

pah  of  the  accused.     Barb.  Crim.  Law  Wis.  165. 

522;  I  Chitty*s  Crim.  Law  33.  If  the  England.  — 2  Hawk.  P.  C.  184. 
evidence  has  a  tendency  to  produce  in  SumeieBOj  of  BotnxiL  —  Where  the  jus- 
the  mind  of  the  justice  the  belief  of  the  tice  certified  that  the  preliminary  ex- 
probable  guilt  of  the  accused,  and  it  amination  of  a  witness,  on  a  criminal 
does  produce  that  belief,  and  he  issues  complaint,  was  taken  by  him  00  oath, 
his  warrant  upon  it.  he  cannot  be  said  and  was  sworn  to  and  subscribed  by 
to  have  issued  it  without  jurisdiction,  the  witness  before  him,  and  the  depo- 
tbough  further  evidence  would  have  sition  so  certified  was  returned  by  him 
been  more  satisfactory  or  conclusive,  with  the  warrant  and  other  papers  to 
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be  punished  as  for  a  contempt.^ 

b.  Reason  for  Requirement.  —  It  is  by  this  return  of  the 
proceedings  before  the  magistrate  that  the  tnal  court  is  invested 
with  jurisdiction  to  try  the  accused  on  information  for  the  crime 
with  which  he  was  accused  before  the  examining  magistrate,*  and 
it  is  upon  this  return  that  the  information  is  filed.' 

the  clerk  of  the  Circuit  Cotirt,  this  was  in  typewriting,  and  such  copy  was  cer- 

held  to  be  a  sufficient  compliance  with  tified  to  by  the  justice  and  returned  to 

the    Michigan    statute    (How.    Sut.,  the  clerk  of  the  District  Court  as  the 

S  9478)  requiring  the  return  of  all  ex-  minutes  of  testimony  taken  before  him 

ami  nations  and  recognizances  taken  by  on  such  examination,  it  was  held  that 

the  magistrate.     People  v,  Dowdigan,  such  certified  transcript  was  sufficiently 

67  Mich.  95.     And  see  People  v,  Suth-  authenticated  to  authorize  the  grand 

erland,  104  Mich.  468.  jury  to  act  upon  it  and  to  indorse  the 

Setnm  <^  Ooronmr's   Inqniiitioii.  —  In  names  of  the  witnesses  given  therein 

Nnv  York^  if  a  defendant  be  arrested  upon  the  indictment.     State  v.  Wise,  83 

before   a  coroner's  inquisition  can  be  Iowa  596. 

filed,  the  coroner  must  deliver  it  with  1.  People  v.  Drury,  2  Edm.  Sel.  Cas. 
the  testimony  to  the  magistrate  before  (N.   Y.)  351;    People  v,  Dowdigan,  67 
whom  the  defendant  is  brought,  who  Mich.   95.     See  also  People  v.  Chap- 
must  return  it  with  the  deposition  taken  man,  62  Mich.  280. 
before  him  in  the  manner  provided  by  Certifieatlon  Hiad  Hot  Be  vndtr  BeaL  — 
Crim.  Code  N.  Y.,  §  221.     Matter  of  In  State  v.  Pressley,  90  N.  Car.  730,  it 
Ramscar,  i  N.  Y.  Cnm.  Rep.  33.  was  held  that  the  testimony  taken  on 
Bvidtnee Oansingliiiie of  Warrant  Vsod  the  preliminary  examination  need  not 
Hot  Be  Betomed.  —  In  People  v,  Cald-  be  certified  under  seal, 
well,  107  Mich.  374,  the  court  said,  in  Babititation  of  Transcript  of  Beoord.  — 
holding    that  the  evidence   upon   the  Where  a  transcript  of  the  proceedings 
i»  arrant  issued  to  bring  the  accused  at  the  preliminary  examination  and  the 
before  the  magistrate  need  not  be  re-  information  upon  which  such  examina- 
turned  to  the  trial  court:    *'  Where  no  tion  was  had  were  lost  or  mislaid  from 
showing  is  made  as  to  what  the  evi-  the  files  of  the  District  Court,  an  order 
dence  was,  and  all  the  evidence  which  for  the  substitution  of  another  tran-. 
the  justice  had  before  him,  we  must  script  of  such  record  and  copy  of  the 
presume  that  sufficient  evidence  was  information    was    proper.      Korth    v. 
adduced.    The  evidence  so  taken   be-  State,  46  Neb.  632. 
fore  the   warrant  issues  need  not  be  8.  Latimer  v.  State,  55  Neb.  609. 
taken  down  by  the  justice,  and  need  "The  Original  Oljeot  of  Beqniringthe 
not  be  returned  to  the  court  when  the  ICagistrates  to  Make  and  Betom  in  Writ* 
party  is  held  for  trial.    These  proceed-  ing  Their  Bzamination  in  such  cases  was 
ings  are  entirely  ex  parte^  and  are  for  to    prevent    them    from    discharging, 
the  purpose  of  satisfying  the  justice  through  favoritism,  or  otherwise  im« 
that  there  is  probable  cause  to  believe  properly,    a    person    brought    before 
that  an  offense  has  been  committed,  them  charged  with  crime,  and  as  they 
People  V.  Bechtel,  80  Mich.  633,  and  were  obliged,  and  are  yet,  to  return 
cases  there  cited."  all  such  examinations  and  all  recogni- 
Where  Aoonsed  Dlioharged.  —  In  Sute  zances  to  the  next  Oyer  and  Terminer, 
V,  Helvin,  65  Iowa  289,  it  was  held  that  '  so  that  the  justices  of  the  people  may 
section  4289  of  the  Iowa  Code  does  not  proceed  thereon,'  their  deportment  in 
require  the  minutes  of  a  preliminary  office  could  thus  be  reviewed,  and  their 
examination  to  be  filed  with  the  clerk  errors  corrected  b^  the  superior  court 
of  the  District  Court  in  a  case  where  a  of  criminal  jurisdiction  in  process  of 
defendant  is  discharged  upon  such  ex-  time.     A   further   object   was  had   in 
amination.  view  and  was  attained;   the  superior 
OertiiLeation  of  Tranieript  of  Evidenoe.  court,  by  a  perusal  of  such  examina- 
—  Where  the  stenographic  notes  of  the  tion,  could  be  aided  in  determining  the 
evidence  of  witnesses   upon   the  pre-  question  of  bail.*'     People  v,  Drury,  a 
linainary    examination    in   a  criminal  Edm.  Sel.  Cas.  (N.  Y.)  351. 
cause,   taken  by  one  not  under  oath,  8.  Ex  p.  Raker,  88  Cal.  84;   People 
were  transcribed  by  the  stenographer  v,  Wright,    89    Mich.   70;    People  «• 
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c.  By  Whom  Made.  —  Although,  as  a  general  rule,  the  return 
is  made  by  the  magistrate  before  whom  the  examination  was 
held,  yet  where  all  the  findings  necessary  have  been  made  by 
such  magistrate,  his  successor  in  office  may,  and  should,  make 
the  return  to  the  proper  court,  upon  which  an  information  may 
be  filed.* 

d.  Power  to  Order  Further  Return.  —  Where  an  exam- 
ining magistrate  fails  to  certify  in  his  return  that  the  accused 
waived  a  preliminary  examination,  which  was  the  fact,  the  court 
to  which  the  return  was  made  has  power  to  order  a  further  return 
showing  such  waiver,  and  trial  may  be  had  upon  the  information 
filed  on  the  basis  of  the  original  return.* 

Evans,  72  Mich.  367;    Turner  z/.  Peo-  that  is  all  that  the  statutes  contemplatf 

pie.  33  Mich.  363.  as  an  essential  basis  for  filing  an  tnfor* 

Heed  Hot  Be  Prodnoed  on  Trial.  —  Al-  mation. 

though  the  testimony  uken  on  the  ex-  Cortiiloatloii  at  to  Bofree  of  CriBa.— 

amination  after  an  arrest  must  be  cer-  See  Cargen  v.  People,  39  Mich.   549; 

tified  and  returned  with  the  depositions  People  v.  Ten  Elshof ,  92  Mich.  167. 

taken  upon  the  original  information,  it  1.  People  v,  Schick,  75   Mich.   592. 

is  not  necessary  to  produce  these  upon  In  this  case  it  was  held   that  where  a 

the  trial  to  support  the  warrantor  com-  justice  of  the  peace,  before   whom  a 

mitment.     People  f.  Johnson,  46  Hun  preliminary    examination    was    held, 

(N.  Y.)  667.  made  and  entered  on  his  docket  all  dL 

Effect  of  Hegloot  to  Betum  Beforo  In-  the  findings  necessary  to  confer  juris- 

formation  Filed.  —  In  People  v,  Tarbox,  diction  upon  the  Circuit  Court  if  filed 

115  Cal.  57,  it  was  held  that  although  with  the  papers  in  the  case  as  his  re- 

£Ood  practice  requires  that  the  return  turn    under  the   statute,  a   justice  to 

of  the  preliminary  examination  by  the  whom   such    papers    and    docket   are 

committing  magistrate  should  be  filed  transferred  has  the  right,  and  it  is  his 

before  the  information,  yet  the  defend-  legal  duty,  to  certify  the  same  to  the 

ant  is  legally    committed    when    the  Circuit  Court,  and  an  informattoo  may 

magistrate  has   acted    judicially  and  be  filed  thereon. 

signed  the  order  of  commitment,  and  Beoord  Certifiad  by  Ono  Jutlea  Oaly.^ 

entered  it  upon  his  docket,  and  no  fur-  In  those  jurisdictions  where  a  preUmi- 

ther  action  is  necessary  to  enable  the  nary  examination  must  be  conducted 

district  attorney  to  file  an  information  by  two  justices,  a  copy  of  a  record  of 

for  the  offense,  and  the  neglect  of  the  trial  by  two  justices,  certified   by  ooe 

justice  to  return  the  record  of  the  pre-  only,  and  without  proof  that  it  was  as 

liminary  examination  before  the  infor-  examined  copy,  is  not  to  be  received  i& 

mation  is  filed,  or  his  failure  to  indorse  evidence.    Geohegan  v.  Eckles,  4  Bibb 

the  order  of   commitment    upon    the  (Ky.)  6. 

complaint  or  depositions,   is  a    mere  Soparato  Cortiileate  to  Eaek  I>«p«iti« 

ministerial  irregularity   not    affecting  ITnneoaMary.  —  In   Evans   v.   State,    13 

the  substantial  rights  of  the  defendant.  Tex.  App.  225,  it  was  held  that  article 

Magiitrato'f  Beoord  of  Speciflo  Finding.  267  of  the  Texas  Code  Crim.  Pro.,  pre- 

—  In  Turner  v.  People,  33  Mich.  363,  scribing  that   a   magistrate    presidiaf 

it  was   held  that  under  the  Michigan  over  an  examining  trial  shall  certify 

statute  it  is  not  requisite  that  an  exam-  all  of  the  testimony  taken  before  htm 

ining  magistrate  should  make  and  re-  and  reduced  to  writing  on  such  trial, 

turn,  or  keep  any  record  of,  a  specific  cannot  be  construed  to  require  a  sepa- 

finding  as  to   the  commission  of  the  rate  certificate  to  the  testimony  of  eack 

offense  charged,  or  as  to  there  being  witness  examined;    but  a  general  ccr- 

probable  cause  to  believe  the  accused  tificate  covering  all  of  the  testimony 

committed  it.     If  he  either  lets  him  to  will  suffice. 

bail  or  commits  him  for  want  of  bail,  8.  People  v.   Wright,   89   Mich.  7a 

or  because  the  offense  is  not  bailable  In  this  case  the  court  said:  '*  The  case 

.by  a  justice,  and  certifies  and  returns  does  not  fall  within  the  principles  laid 

All  the  examinations  and  recognizance,  down  in  the  cases  cited  by  respondent*! 
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e.  Termination    of   Magistrate's   Power.  —  Where   an 

examining  magistrate,  after  having  heard  the  cause,  has  adjudged 
that  the  accused  shall  be  held  to  answer  the  charge  against  him 
in  the  proper  court,  the  powers  and  functions  of  the  examining 
magistrate  are  at  an  end,  and  he  has  no  power  or  jurisdiction  to 
grant  a  new  trial  or  take  any  other  steps  in  the  cause.* 

IZ.  Effect  of  Ibbsgitlabitiss  nr  ob  Waht  of  Exaxivatioh  — 

1.  In  General.  —  Although  a  preliminary  examination  is,  as  has 
been  seen,*  generally  essential  to  proceedings  by  information, 
mere  technical  irregularities  or  defects  therein  will  not  warrant 
the  quashing  of  an  information  based  on  such  examination ' 
unless  such  irregularities  or  defects  actually  prejudice  the  accused, 
or  tend  to  his  prejudice  in  respect  to  some  substantial  right.* 

counsel.  In  the  case  of  Turner  jk  the  proceedings  and  his  subsequent  re- 
People,  33  Mich.  363,  the  question  turn,  showing  that  the  respondent  had 
raised  was  whether  the  proceedings  waived  examination,  had  been  made 
had  before  the  justice  were  so  defect-  by  the  justice.  The  court  therefore 
ive  that  they  could  not  be  used  as  a  had  jurisdiction  at  the  time  the  infor- 
basis  for  the  information;  and  it  was  mation  was  filed." 
held  thai  the  information  might  be  1.  Steel  v,  Williams,  13  Ind.  73.  See 
filed  for  an  offense  shown  by  the  evi-  also  State  7/.  Russell,  24  Tex.  505. 
dence  taken  before  the  magistrate  to  AiiMndmeiit  of  Betum  by  XagiitrAte  on 
have  been  committed.  It  was  also  TriaL — in  State  v,  Geary,  58  Kan. 
held  in  that  case  that  it  is  not  compe-  502,  it  was  held  that  after  a  justice  of 
tent  to  charge  in  the  information  an  the  peace  has  certified  to  the  court  the 
oflfense  for  which  no  preliminary  ex-  record  of  a  preliminary  examination  of 
amination  has  been  had  or  waived;  an  accused  person  held  by  him  for 
and  to  determine  whether  such  an  ex-  trial,  he  may,  upon  such  trial,  by  leave 
amination  was  had  as  to  any  specific  of  the  court,  complete  such  record  in 
offense  charged  in  the  information,  re-  any  respect  in  which  it  is  deficient,  by 
course  can  be  had  only  to  the  exami-  additional  entries  therein  not  incon- 
nation  returned  and  filed  in  the  Circuit  sistent  with  the  record  as  previously 
Court.  In  People  v.  Evans,  72  Mich,  made  and  certified. 
387,  it  appeared  that  the  justice  before  8.  Supra^  11.  i.  When  Necessary. 
whom  the  examination  was  held  had  8.  People  v,  McCurdy,  68  Cal.  576; 
not  stated  in  his  return  that  any  oflfense  People  v.  Rodrigo,  69  Cal.  601 ;  People 
not  triable  by  a  justice  of  the  peace  v,  Sehorn,  116  Cal.  503;  State  v,  Clark, 
had  been  committed;  nor  had  said  jus-  (Idaho  1894)  35  Pac.  Rep.  710;  State  v. 
tice  in  said  return  stated  that  there  was  Bailey,  32  Kan.  ^3;  Hamilton  r/.  Peo- 
probable  cause  to  believe  the  respond-  pie,  2q  Mich.  173. 
ent  guilty  of  the  crime  charged;  but.  In  Hamilton  v.  People,  20  Mich.  173, 
on  the  contrary,  the  justice  expressly  it  was  held  that  proceedings  of  this 
declared  that  he  did  not  believe  that  nature  are  not  "  judicial  proceedings  '* 
said  oflfense  had  been  committed,  or  in  the  technical  sense  of  the  term,  and, 
that  respondent  was  guilty  thereof,  when  once  commenced  on  proper  com- 
and  that  he  only  required  respondent  plaint  and  arrest,  will  not  abate  before 
to  recognize  to  appear  for  trial  in  the  the  final  disposition  by  discharge  or 
circuit  In  deference  to  and  by  reason  commitment.  Such  proceedings  are 
of  the  intense  public  feeling  upon  the  not  technically  records,  and  do  not  re- 
subject  against  respondent.  It  was  quire  technical  nicety  as  to  adjourn- 
upon  this  return  that  the  prosecuting  ments;  and  irregularities  therein  can- 
attorney  filed  the  information  in  that  not  be  considered  on  the  subsequent 
case,  and  it  was  held  by  this  court  that  trial  of  the  prisoner  on  the  merits, 
the  Circuit  Court  had  no  jurisdiction  4.  People  v.  Rodrigo,  69  Cal.  601; 
at  the  time  of  the  filing  of  the  informa-  People  v.  Sehorn,  116  Cal.  503:  People 
tion.  and  the  proceedings  were  quashed,  v,  McCurdy,  68  Cal.  576;  State  v. 
In  the  present  case,  the  return  of  all  Clark,  (Idaho  1894)  35  Pac.  Rep.  71a 
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2,  Baiiing  Objections — a.  For  Omission  or  Irregularities 
Preceding  Examination.  —  As  a  general  rule,  it  would  seem 
that  objections  to  a  criminal  complaint  or  warrant  cannot  be 
raised  for  the  first  time  when  the  prisoner  is  called  upon  to  plead 
to  an  information  for  the  offense  charged  therein,  if  he  was 
examined  upon  the  charge  contained  in  them  without  objection 
before  being  bound  over.* 

b.  For  Want  of  Examination  or  Errors  Therein  — 

(i)  Time  of  Raising.  — An  objection  on  the  ground  of  the  want 
of  the  required  preliminary  examination,  or  of  material  defects  or 
irregularities  therein,  must  be  raised  upon  the  trial  before  plead- 
ing to  the  merits.* 

Omisfion  of  ImmaterUl  QuMtion.  —  In  cient  verification  of  the  information, 
accordance  with  the  rule  laid  down  in  and  cannot  afterward  for  that  reason 
the  text  it  was  held  in  the  case  of  Peo-  and  upon  motion  have  the  wamm 
pie  V,  Rodrigo,  69  Cal.  6oi«  that  the  quashed  or  set  aside.  See  also  Cno- 
omission  of  the  district  attorney  and  ningham  v.  State,  116  Ind.  433,  in 
the  magistrate  on  the  preliminary  ex-  which  case  it  was  held  that  where  tbe 
amination  to  ask  a  witness  for  the  Circuit  Court,  of  its  own  volitioo.  as- 
prosecution  his  profession  or  business  suming  that  a  debtor  has  committed 
IS  not  prejudicial  to  the  defendant,  perjury  in  his  examinauoo  in  proceed- 
since  such  omission  does  not  affect  the  ings  supplementary  to  executioo. 
substantial  right.  The  court  said:  makes  an  order  that  in  default  of  bail 
'*  Section  995,  which  authorizes  and  he  shall  be  committed  to  jail  to  answer 
directs  an  information  to  be  set  aside,  to  that  charge  at  the  next  term  of 
on  motion  of  a  defendant,  when  the  court,  and  in  pursuance  of  the  order 
defendant  has  not  been  '  legally  com-  the  debtor  enters  into  a  recognixaoct 
mitted,'  does  not  require  the  informa-  with  surety  for  his  appearance,  with- 
tion  to  be  set  aside  for  every  informal-  out  in  any  way  questioning  the  legality 
ity  or  irregularitybefore  the  magistrate,  of  the  order,  all  objections  thereto  are 
To  justify  the  quashing  of  the  infor-  waived,  and  its  invalidity  cannot  be 
mation,  it  must  at  least  appear  that  the  set  up  as  a  defense  to  an  action  on  the 
defendant  was  deprived  of  some  sub-  recognizance. 

stantial  right.     In  the  case  at  bar  the  Whan  Beleot  in  AAdavit  ATaUaUt.— 

witness  Hudson  was   cross-examined  In  Ca/i/i^rma  it  was  held  that  it  is  too 

by  the  defendant  when  his  deposition  late  to  raise  an  objection  to  an  affidarit 

was  taken  before  the  magistrate.    The  or  .  warrant    of  arrest  on   a   criminal 

mere  omission  of  the  district  attorney  charge  after   the  examination  of  the 

or  justice  of  the  peace  to  ask  of  the  prisoner  has  been  had,  and  it  appcais 

witness    his    profession    or    business  that  there  is  probable  cause  to  suppose 

could  not  have  injured  the  defendant."  that  he   is  guilty  of  felony,  and  an 

1.  People   V,   Dowd,   44  Mich.   488;  order  of  commitment  has  been  made 

State  V.  Longton,  35  Kan.  375;  State  v.  by  the  committing  magistrate.     It  wis 

Perry,  28  Minn.  455.  so  held   upon   an  application   to  dis- 

In  State  v.  Longton,  35  Kan.  375,  it  charge  a  prisoner  on  habeas  corpus, 
was  held  that  where  a  criminal  war-  People  v.  Smith,  i  Cal.  9. 
rant  is  issued  upon  an  information  8.  Ex  /.  Moan,  65  Cal.  216;  Morris- 
charging  the  defendant  with  selling  sey  v.  People,  11  Mich.  327;  Washburn 
intoxicating  liquors  in  violation  of  law,  v.  People,  10  Mich.  372;  People  r. 
and  the  defendant,  without  making  Hanifan,  08  Mich.  32;  People  v,  Wil- 
any  objection  to  the  sufficiency  of  the  Hams,  93  Mich.  623;  People  r.  Jones, 
warrant,  or  of  the  information,  or  of  the  24  Mich.  215:  Cowan  v.  State,  22  Neb. 
verification  thereof,  enters  into  a  recog-  519;  Coffield  v.  State,  44  Keb.  4n: 
nizance  for  his  appearance  at  the  next  Hodgkins  v.  State,  36  Neb.  160:  March 
term  of  the  court,  and  is  thereby  dis-  v.  Com.,  (Pa.  1888)  14  Atl.  Rep.  37$; 
charged  from  arrest,  he  waives  any  State  v.  Stewart,  7  W.  Va.  731;  Rya* 
supposed  defects  or  irregularities  in  the  v.  State,  83  Wis.  486;  Manin  v.  State, 
issuing  of  the  warrant  without  a  suffi-  79  Wis.  165. 
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(2)  Manner  of  Raising.  —  Such  objections  should  be  raised 
either  by  a  motion  to  quash  the  information  or  by  a  plea  in 
abatement.* 

3.  Waiver  of  Objection.  —  Where,  upon  the  trial,  the  defendant 
fails  to  raise  the  objection  in  either  of  these  methods,  but  pleads 
to  the  merits,  he  will  be  considered  to  have  thereby  waived  the 
objection,*  and  it  will  not  be  considered  on  appeal.* 

1.  People  V,  Bawden,  90  Cal.  195:  In  State  v,  Norman,  16  Utah  457,  it 
Exp.  McConnell,  83  Cal.  558;  State  v,  was  held  that  a  prisoner  has  a  right 
Woods,  49  Kan.  237;  State  t/.  Bailey,  with  the  consent  of  the  state  to  waive 
32  Kan.  83;  State  v.  Smith,  13  Kan.  examination,  and,  where  none  was  had, 
274;  People  V,  Jones,  24  Mich.  215;  if  when  called  upon  to  plead  he  fails  to 
Morrissey  v.  People,  11  Mich.  327;  interpose  the  objection  that  he  has  not 
Washburn  v.  People,  10  Mich.  372;  been  lawfully  committed  or  waived  an 
Cowan  V.  State,  22  Neb.  519;  Korth  v,  examination,  but  goes  to  trial  without 
Sute,  46  Neb.  631;  Coffield  v.  State,  44  objection,  the  examination  will  be  pre- 
Neb.  417;  Ryan  v.  State,  83  Wis.  486:  sumed  to  have  been  waived,  and  after 
Martin  v.  State,  79  Wis.  165.  trial  he  will  be  precluded  from  insist- 

Motion  In  Arreit  or  for  Hew  Trial.  —  ing  on  the  objection. 
In  People  v,  Bawden,  90  Cal.  195,  it  In  Hodgkins  v.  State,  36  Neb.  160, 
was  held  that  the  objection  that  there  the  court  said:  **  The  provision  for  the 
were  no  preliminary  examination  and  verification  of  an  information  before  a 
commitment  of  the  defendant  by  a  magistrate  is  surely  not  more  impera- 
magistrate  before  the  filing  of  the  in-  tive  than  the  provision  found  in  sec- 
formation  is  neither  ground  for  a  mo-  tion  585  of  the  Criminal  Code,  that  no 
tion  for  a  new  trial  nor  for  a  motion  in  information  shall  be  filed  against  any 
arrest  of  judgment,  but  advantage  of  person,  except  fugitives  from  justice, 
it  must  be  taken  by  a  motion  to  set  until  such  person  shall  have  had  a  pre- 
aside  the  information  upon  the  arraign-  liminary  examination  as  provided  by 
ment  of  the  defendant.  See  also  law.  Yet  it  has  been  repeatedly  held 
Cowan  V,  State,  22  Neb.  519;  Davis  v,  that  by  pleading  not  guilty,  and  going 
State,  31  Neb.  252.  to  trial  on  the  issue  thus  formed,  the 

2.  Oilifornia,  —  People  v.- Bawden,  accused  waives  his  right  to  object  on 
90  Cal.  195;  Ex p,  McConnell,  83  Cal.  the  ground  that  he  has  not  had  a  pre- 
558;  Exp,  Moan,  65  Cal.  218.  liminary  examination.'* 

Kansas,  —  State  v.  Smith,  13  Kan.  Walvor  by  Plea  of  Vot  Guilty.  —  A  plea 

274;  State  V,  Finley,  6  Kan.  370;  State  of  not  guilty  to  an  information  charg- 

V,  Bailey,  32  Kan.  88;    State  v.  Bar-  ing  the  respondent  in  one  count  with 

nett,  3  Kan.  250;  Jennings  v.  State,  13  an  assault   with   intent    to    do    great 

Kan.  90;  State  r.  Woods,  49  Kan.  237.  bodily  harm  less  than  a  crime  of  mur- 

Louisiana,  —  State  v.    Caulfield,    23  der,  and  in  a  second  count  with  assault 

La.  Ann.  T48.  and  battery,  of  which  latter  offense  he 

Michigan.  —  People  t'.  Jones,  24  Mich,  is    convicted,    will    be    treated    as    a 

2i£;  People  v.  Harris,  103  Mich.  473;  waiver  of  preliminary  examination  for 

Morrissey   v.    People,    11    Mich.    343;  such  offense.     People  v.  Williams,  93 

Washburn  v.  People,  10  Mich.  372;  Peo-  Mich.  623.     See  also  to  the  same  effect 

pie  V.  Williams,  93  Mich.  623;  People  Washburn    7/.   People,   10  Mich.   372; 

V.  Hanifan,  98  Mich.  32.  People  v.  Jones,  24  Mich.  215;   Ex  p, 

Nebraska.  —  Korth  v.  State,  46  Neb.  Moan,  65  Cal.  216;  Hodgkins  v.  State, 

631:    Hodgkins  v.  State,  36  Neb.   160;  36  Neb.  160. 

Coffield  V.  State,  44  Neb.  417.  8.  Ex  p.  Moan,  65  Cal.  216;  People 

Pennsylvania.  —  March  v.  Com.,  (Pa.  v.  Hanifan,  98  Mich.  32;  State  v.  Stew- 

1888)  14  Atl.  Rep.  375.  art,  7  W.  Va.  731. 

Utah,  —  State  v.  Norman,  16  Utah  Too  Late  After  OonTiotion  and  A^jonm- 

457:  State  v.  Spencer,  15  Utah  149.  ment.  —  In  State  v.  Stewart,  7  W.  Va. 

West  Virginia.  —  State  t/.  Stewart,  7  731,  it  was  held  that  if  a  person  charged 

W.  Va.  731.  with  felony  is  entitled  to  be  examined 

Wisconsin.  —  Martin     v.     State,     79  before  the  County  Court  of  the  county 

Wis.  165;  Ryan  v.  State,  83  Wis.  486.  wherein  the  offense  is  charged  to  have 
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X,  BiKDIKO  OVEB  WITHE88E8.  —  Where  the  examining  magis- 
trate has  decided  that  there  is  sufficient  ground  for  holding  the 
accused  to  answer,  he  may  bind  over  the  witnesses  to  secure  their 
attendance  at  the  trial,  ^  and  if  a  witness  refuses  to  be  bound  he 
may  be  committed  by  the  magistrate.* 

Giving  Surety.  — In  some  jurisdictions  it  is  expressly  provided  by 
statute  that  whenever  the  magistrate  is  satisfied  that  there  is 
reason  to  believe  that  the  witness  will  not  fulfil  the  undertaking 
unless  security  be  required,  he  may  order  the  witness  to  enter 
into  such  undertaking  with  sureties,  in  a  penalty  to  be  prescribed 
in  the  order,  and  if  the  witness  refuses  to  comply  with  the  order 
the  magistrate  may  commit  him  until  he  complies  or  is  legally 
discharged.* 

been  committed,  it  is  too  late  after  ver-  witness  upon  a  charge  of  felony 
diet  of  guilty  and  judgment  thereon  brought  before  him,  and  who  refuses 
against  the  prisoner  to  claim  in  the  ap-  to  appear  at  the  sessions  to  give  eri- 
pellate  court,  for  the  first  time,  the  dence,  or  to  find  sureties  for  her  ap- 
right  to  such  examination,  and  to  claim  pearance,  the  court  saying:  '*  The 
that  the  judgment  of  the  Circuit  Court  power  of  commitment  is  absolately 
should  be  reversed,  and  the  verdict  of  necessary  to  the  existence  of  the  stai- 
the  jury  set  aside,  upon  the  allegation  ute  of  Philip  and  Mary;  for  uoless 
by  him  in  his  petition  for  the  writ  of  there  were  such  a  power,  every  person 
error  that  he  had  not  been  examined  would  of  course  refuse  to  enter  into  a 
before  the  County  Court  upon  the  recognizance,  and  the  magistrate  could 
charge  of  felony  in  the  indictment  con-  not  compel  him;  and  then  if  he  could 
Uined,  and  had  not,  by  his  assent,  further  avoid  being  served  with  a  sub- 
entered  of  record  in  the  Circuit  Court,  poena,  the  party  delincjuent  might  cs- 
dispensed  with  such  examination.  See  cape  unpunished.  This  consideration, 
also  Cowan  v.  State,  22  Neb.  519;  coupled  with  Lord  Hale's  judgment. 
Davis  V.  State,  31  Neb.  252.  founded  on  the  practice,  seems  to  me 

1.  Mark  well  v.  Warren  County,  53  sufficient  to  establish  the  power.  The 
Iowa  422;  Comfort  v.  Kittle,  81  Iowa  question  here  is  respecting  a  person 
179;  Sute  V,  Zellers,  7  N.  J.  L.  220;  who  is  under  a  legal  disability;  but  she 
People  V.  Drury,  2  Edm.  Sef.  Cas.  (N.  not  only  refuses  to  give  recognizance, 
Y.)  351;  U.  S.  V.  Lloyd,  4  Blatchf.  (U.  but  she  refuses  to  go.  doing  as  much 
S.)  427;  Bennet  v.  Watson,  3  M.  &  S.  as  in  her  lay  to  elude  the  justice  of  the 
I ;  Reg.  V.  Smith,  2  C.  &  K.  207,  61  E.  case.  The  magistrate,  therefore,  has 
C.  L.  207;  Evans  v.  Rees,  12  Ad.  &  El.  done  nothing  more  than  was  proper  to 
55,  40  E.  C.  L.  23;  2  Hale*s  P.  C.  121;  secure  her  appearance  at  the  sessions; 
2  Hawk.  P.  C,  c.  16,  §§  2.  II.  upon  her  refusing  to  go,  or  to  find  any 

WitnetSM  for  Aoonsed  May  Be  Bound. —  recognizance,  he  commits.     It  seems 

In  State  v.  Zellers,  7  N.  J.   L.   220,  it  to  me  he  was  right  in  so  doing,  the 

was  held  that  an  examining  magistrate  practice   has   been   so,  and   it  follows 

may  bind  over  the  witnesses  for  the  both  from  the  practice  and  the  opinion 

prisoner  as  well  as  those  for  the  prose-  of  Lord  Hale  that  the  law  is  so.    And 

cution.  therefore  there  must  be  judgment  for 

]Ut«rlal  WitnessM  Only.  —  In  Reg.  v.  the  defendant." 

Smith,  2  C.  &  K.  207,  61  E.  C.  L.  207,  8.  Markwell  v,  Warren  County,  55 

it  was  held  that  in  a  case  of  felony  the  Iowa  422;    Comfort  v.  Kittle,  81  Iowa 

committing  magistrate  is  not  bound  to  179.      -ce    also    in    this    connection 

bind  over  all  the  witnesses  who  have  Honeyman*s  Pr.  &  Precedents,  §  78?- 

been  examined  before  him  in  support  flneh  ProTisions  Liialtad  to  PrsUiiiiaiy 

of  the  charge,   but  only  those  whose  KimmlnatJoni. —  In   Comfort   v.  Kitde. 

evidence  is  material  to  the  charge.  81  Iowa  179.  it  was  held  that  the  pro- 

2.  2  Hawk.  P.  C,  c.  16,  §  2;  Bennet  visions  as  to  binding  over  witnesses 
V.  Watson,  3  M.  &  S.  i,  wherein  it  was  are  limited  to  preliminary  examina- 
held  that  a  justice  of  the  peace  may  tions  before  magistrates,  and  are  not  to 
commit  9,  feme  covert  who  is  a  material  be  extended  so  as  to  authorize  a  judge 
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Witneti'i  Own  Baeogniianoe.  —  It  would  seem  to  be  the  better  prac- 
tice,  where  there  does  not  appear  to  be  any  intention  on  the  part 
of  the  witness  to  defeat  justice  by  failing  to  appear,  to  allow  the 
witness  to  enter  into  his  own  recognizance  to  appear  at  the  trial.* 

XL  Pboobditbs  dt  Cases  or  Cohoitbbeht  Jvbisdiotiok — in  Oen- 

•ral.  —  In  some  states  where  the  examining  magistrate  and  the 
higher  court  have  a  concurrent  original  jurisdiction,  the  magistrate 
may  bind  over  the  accused  to  the  higher  court,  if  the  circum- 
stances of  the  case  seem  to  demand  a  severer  punishment  than 
can  be  inflicted  by  him.*  Where  this  is  allowed,  the  question  as 
to  whether,  in  a  particular  case,  the  court  took  jurisdiction  or 
merely  conducted  a  preliminary  examination  must  be  determined 
from  the  record  of  its  proceedings.* 

to  require  security  for  the  appearance  of  larceny,  unlike  those  in  many  other 

of  a  witness  on  change  of  venue  under  offenses,  will,  from  the  nature  of  the 

penalty  of  confinement  of  the  witness,  case,  be  commenced  before  a  justice  of 

1.  Evans  v,  Rees,  12  Ad.  &  El.  55,  40  the  peace.     They  are  cases  where  an 

E.  C.  L.  23;    U.  S.  V,  Lloyd,  4  Blatchf.  immediate  arrest  is  required,  and  such 

(U.  S.)  427.  arrest  will  be  by  a  complaint  to  a  jus- 

''Where  the  crime  is  grave,  or  the  tice  and  a  warrant  thereon.    The  party 

justice  deems  it  advisable,  witnesses  being  brought  before  the  justice,  the 

may  be  compelled  to  give  a  surety,  or  jurisdiction  to  try  him  would  attach; 

sureties,   and  in  default,  if  the  crime  and  that  would  be  his  only  duty.     The 

is  punishable  by  imprisonment  in  the  consequence  would  be  that  in  all  cases 

state  prison,  may  be  committed  to  jail,  of  simple  larceny  where  the  value  of 

Where  the  crime   is  murder  the  wit-  the  property  does  not  exceed  fifteen  dol- 

nesses  for  the  murderer,  as  well  as  for  lars,  and  all  larcenies  where  the  value 

the  state,  should  be  bound  over  to  ap-  of  the  property  does  not  exceed   five 

pear  at  the  Oyer  and  Terminer.     For-  dollars,  if  a  warrant  is  issued  for  the 

tunately,  both  the  law  and  practice  of  arrest  on  a  complaint  made  before  a 

committing   witnesses  to  jail  are  be-  justice  the  case  must  be  tried  before 

coming  more  and   more  restricted  as  him,  and  the  punishment  can  only  be 

personal  liberty  is  prized  and  the  pric-  the  limited  one,  however  aggravating 

ciples  of  republican   government  are  the  circumstances.'* 
understood.     It  is  no  fault  of  a  wit-        8.  Com.  v.  Sullivan,  156  Mass.  487. 
ness,  in  most  instances,  that  he  is  a       Power  to  Hold  for  the  Oriuid  Jury.  —  In 

witness,  and  it  should  not  be  treated  as  State  v,  Sargent,  (Minn.  1898)  73  N.  W. 

a  crime.    To  so  treat  it  neither  con-  Rep.  626,  it  was  held  that  Gen.  Stat, 

duces  to  the  advancement  of  justice  by  Minn.,  1894,  c.  106,  which  provides  for 

compelling  the  witness  to  relate  what  preliminary  examinations  of  persons 

he  knows,  nor  commends  itself  to  the  accused  of  crime,  authorizes  the  com- 

enlightened  conscience  of  mankind."  mitting  magistrate  to  hold  the  accused 

Honey  man's  Pr.  &  Precedents,  g  787.  to  the  grand  jury  in  cases  where  the 

8.  Com.   V.  Harris,  8  Gray  (Mass.)  evidence  does  not  show  that  any  higher 

470;  Com.  V,  Sullivan,  156  Mass.  487;  crime  has  been  committed  than  one  of 

Com.  V,  Hamilton,  129  Mass.  479.  which  a  iustice  of  the  peace  hp.s  juris- 

Beaaon  for  Holding.  —  In  Com.  v.  diction,  if  the  grand  jury  has  power  to 
Harris,  8  Gray  (Mass.)  470,  the  court, ,  indict  therefor;  but  the  constitution 
after  stating  the  rule  laid  down  in  the  guarantees  to  the  accused  a  speedy 
text,  said:  '*  If  this  be  not  so  held,  trial,  and  unless  the  grand  jury  is  in 
then  in  all  the  cases  where  a  concur-  session  at  the  time  the  accused  is  com- 
rent  jurisdiction  is  given  to  justices  of  mitted,  or  will  meet  shortly  afterwards, 
the  peace  in  cases  of  larceny,  and  no  it  is  an  abuse  of  the  powers  of  the  com- 
direct  legislation  gives  a  discretion  to  mitting  magistrate  to  hold  the  accused 
bind  over  to  a  higher  court,  the  juris-  to  await  the  action  of  the  grand  jury 
diction  of  the  justice  will  practically  be  in  such  a  case,  and  the  accused  is  en- 
exclusive.    The  proceedings  in  cases  titled  to  redress  by  habeas  corpus. 
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Bight  of  Aoouod  to  Bomuid  Trial  Below.  —  According  to  some  deci- 
sionSy  where  a  party  is  arrested  and  brought  before  a  magistrate 
charged  with  the  commission  of  a  misdemeanor,  of  which  the 
magistrate  and  the  higher  court  have  concurrent  original  juris- 
diction, the  defendant  has  the  right  to  demand  a  trial  before  the 
magistrate,  and  the  state  has  no  right  to  elect  to  treat  the  pro- 
ceeding before  the  magistrate  as  a  mere  preliminary  examination 
and  have  the  party  committed  for  a  final  trial  at  the  next  term  of 
the  higher  court.* 

Xn.  Eeheabiko  OB  Hew  Tbial.  —  It  may  be  laid  down  as  » 
general  rule  that  a  new  trial  or  a  rehearing  is  not  allowed  in 
examining  courts  held  by  magistrates.*  When  the  magistrate 
has  heard  the  cause  and  adjudged  that  the  accused  be  recognized 
to  appear  to  answer  the  charge,  and  the  recognizance  has  been 
entered  into,  or  the  accused  has  been  committed,  the  powers  and 
functions  of  the  examining  magistrate  have  been  exhausted,  and 
he  has  no  power  to  take  other  steps  beyond  making  the  proper 
return.'  Where  injustice  has  been  done  in  such  examination, 
the  relief  is,  as  will  be  seen,  by  habeas  corpus  from  the  proper 
court.* 

XTTT.  PBOCBEDIKeS  IK  THE  HATITBE  07  APPEAL  FBOX  EXAXIIi- 

TIOK.  —  In  some  states  there  is  a  proceeding  by  habeas  corpus  in 
the  nature  of  an  appeal  from  preliminary  examinations,  in  some 
cases  for  the  purpose  of  fixing  the  amount  of  bail,*  and  in  others 
as  a  review  of  the  examination,  at  which  the  prisoner  may,  if  the 
court  sees  proper,  be  discharged.*  The  reviewing  court  will 
examine  the  evidence  on  which  the  commitment  was  granted  and 
will  do  that  which  the  magistrate  ought  to  have  done.'  But  by 
the  weight  of  authority  the  inquiry  upon  habeas  corpus  is  limited 

1.  Matter  of  Donnelly,  30  Kan.  424.      action  on  his  part  could  make  the  de- 

2.  Butler    v.   State,   36    Tex.   Crim.    fendant  liable  for  malicious  prosecn- 
Rep.  483.  tion. 

8.  Steel    V.   Williams,    13    Ind.    73;  4.  Butler  v.   State,   36    Tex.   Crim. 

Butler  V,  State.  36  Tex.   Crim.   Rep.  Rep.  483. 

483.     See  also    Slate    v,    Mousely,    4  5.  Bloss  v.  State,  11  Kan.  463.    See 

Harr  (Del.)  553.  also  Honeyman's   Pr.   &   Precedents, 

Discharge  After  Holding  to  BaiL  —  In  §  786. 

Hill  V.  Egan,  160  Pa.  St.  119,  it  was  6.  Gleason  v.  McPherson  Countv,  30 

held  that  an  action  for  malicious  prose-  Kan.  53;    Matter  of  Snyder,  17  Kan. 

cuiion   cannot  be  sustained  where   it  552;    Butler  v.   State,  36  Tex.  Crim. 

appears  that  the  plaintiff  was  arrested  Rep.  483.     And  see   People  v.  Tomp- 

upon  a  warrant  issued  at  the  instance  kins,  i  Park.  Cr.  Rep.  (N.  Y.  Supreme 

of  the  defendant,  and  on  hearing  be-  Ct.)  224. 

fore   the  magistrate  was  held  to  bail,  A    proceeding    in     habeas   corpus, 

but  after  the  hearing  was  thus  ended  brought  by  one  who  upon  an  examina- 

and  the  defendant  had  gone  away  the  tion  before  a  magistrate  on  a  criminal 

plaintiff  was  discharged   without   the  charge  has  been  committed  for  trial,  is 

entry  of  the   required   bail.     In  such  in  enect  an  appeal  from  such  examina* 

case   the    hearing  terminated    at    the  tion,  and  like  it  is  to  be  considered  a 

holding  to  bail,  and  the  magistrate  had  criminal    case,    within    the    scope  of 

no  right  without  notice  to  the  prose-  Laws  Kan.,  1881,  c.  108,  §  i.    Gleasoo 

cutor  to  open  the  case  and  render  a  z-.  McPherson  County,  30  Kan.  55. 

different  judgment,  and  no  such  illegal  7.  Matter  of  Van   Campen,  2  Ben. 
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to  the  question  of  the  magistrate's  jurisdiction,  and  does  not 
extend  to  any  alleged  errors  or  irregularities.^ 
XI7.  Opseatioh  A8  Ess  Abjitdioata  —  Forxxb  Jsopabbt  —  in 

General.  —  In  the  absence  of  express  statutory  provision,  one  pre- 
liminary examination,  it  would  seem,  is  no  bar  to  another  for  the 
same  offense,  and  it  is  no  bar  to  a  further  prosecution  of  the 
offense,  even  if  the  accused  was  discharged  on  the  first  examina- 
tion.* Such  preliminary  examination  does  not  put  the  defendant 
"in  jeopardy*'  within  the  meaning  of  the  term  as  used  in  the 
constitutional  provision  as  to  putting  the  accused  a  second  time 
in  jeopardy.* 

(U.  S.)  419  \ciHng  Ex  /.  Bollman,  4  mitment,and  AdmiiiiontoBail.— In^x/. 

Cranch  (U.   S.)  114;    In  re  Mariin,  5  Walsh,  39  Cal.  705,  it  was  held  that 

Blatchf.  (U.  S.)  303].  a  waiver  of  an  examination  by  a  party 

1.  See  for  a  full  discussion  of  this  charged  with  felony,  before  a  justice 
subject  article  Habeas  Corpus,  vol.  9,  of  the  peace,  and  the  commitment  and 
p.  1055  et  stq,  admission  to  bail  of  the  accused  by  the 

2.  Ex p,  CrawHn,  92  Ala.  loi;  Nich-  justice,  without  any  examination  of 
olson  V,  State,  72  Ala.  176;  Ex  p,  Rob-  witnesses  for  the  people,  will  not  con- 
inson,  T08  Ala.  161 ;  State  v.  Jones,  16  stitute  a  bar  to  any  other  or  further 
Kan.  608:  Com.  z.  Weber,  (Ky.  1896)  examination  on  the  same  charge  by  a 
33  S.  W.  Rep.  821;  Gaffney  v,  Aldrich,  district  judge  or  other  magistrate  on  a 
85  Mich.  138;  Matter  of  Garst,  10  Neb.  proper  application.  In  this  case  it  was 
78;  Duffy  V,  Britton,  47  N.  J.  L.  251;  not  decided  whether,  when  the  justice 
Ex  p.  Porter,  16  Tex.  App.  321;  State  of  the  peace  had  examined  the  wit- 
V,  Nordstrom,  7  Wash.  506;  U.  S.  r.  nesses  against  the  accused  and  pro- 
Lumsden,  i  Bond  (U.  S.)  5.  ceeded  in  other  respects  in  accordance 

Where  a  complaint  is  made  under  with    the    statute,    such    proceedings 

oath   before  a  magistrate  charging  a  would  necessarily  oust  the  authority 

party    with     the    commission    of    an  of  another  magistrate  to  proceed  anew 

offense,  such  magistrate  has  authority  to  investigate  the  same  charge. 
to  isKue  a  warrant  for  the  arrest  of  the        8.  State  v,  Jones.  16  Kan.  608;  Ex  p, 

accused,  and   the  examination  which  Crawlin,  92  Ala.  101;   Exp.  Porter,  16 

follows  is  for  the  purpose  of  determin-  Tex.  App.   321.     In  the  last  case   the 

ing  whether  sufficient  cause  exists  for  court  said:    "We  are  of  the  opinion 

his  retention  to  abide  the  action  of  the  that  the  doctrine  of  res  adjudicata  does 

grand  jury.    The  grand  jury  may  re-  not  apply  to  proceedings  before  exam- 

luse  to  indict  even  if  the  accused  is  ining  courts.     Those  proceedings  are 

bound  over,  or  may  find  an  indictment  only  preliminary  in  most  cases,  and  in 

even  if  he  is  discharged.     But  his  dis-  felony  cases  said  courts  have  no  juris- 

charge  by  one  magistrate  is  no  bar  to  diction  to  render  final  judgments.     The 

an  examination  for  the  same  offense  in  chief  objects  of  such  proceedings  are 

case  the  proper  complaint  is  made  be-  to  secure  the  presence  of  persons  ac- 

fore  the  same  or  another  magistrate,  cused  of  crime  before  the  proper  tri- 

Matter  of  Garst,  10  Neb.  78.  bunals,    to   answer    for    the  offenses 

When  a  justice  of  the  peace,  as  an  charged;  to  secure  also  the  attendance 

examining  court  on  a  charge  of  assault  of  the  witnesses'  and  to  preserve  the 

with  intent  to  kill,  in  which  the  de-  testimony.     It  was  never  intended,  we 

fendant  pleads  not  guilty,  finds  the  de-  think,  that  the  doctrine  of  res  adjudi- 

fendant  **  not  guilty  *'  and  discharges  cata^   or  jeopardy,   should    have    any 

him,  the  judgment  will  be  presumed  application   to    such    proceedings.    A 

to  relate  to  the  felony  only,  unless  it  person  is  in  legal  jeopardy  only  when 

affirmatively  appears    otherwise,   and  he  has  been  put  upon  trial  before  a 

will  be  no  bar  to  a  subsequent  indict-  court  of  competent  jurisdiction,  upon 

roent    for   the    same    or    an    inferior  indictment    or    information   which    is 

assault.      Fluty     v.    State,    45     Ark.  sufficient  in  form  and  substance  to  sus- 

97.  tain  a  conviction,  and  a  jury  has  been 

Effect  of  Waiver  of  Examination,  Com-  charged  with  his  deliverance.    Cooley's 
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Const.   Lim.    404;    Vestal   v.  State,  3  any  person  accused  of  an  <^en8e  shill 

Tex.  App,   648.     The  dismissal  of  a  not  prevent  a  second  arrest  of  the  same 

prosecution    before    jeopardy  has  at-  person   for    the    same  offense.    Code 

tached,    without     a     trial     upon    the  Crim.   Pro.,  art.  281.     This  provision 

merits,  and  a  judgment  of  acquittal  or  furnishes  conclusive  evidence  to  oar 

conviction,   is  not   a   bar  to    another  minds  that  it  was  not  the  intention  of 

prosecution  ior  the  same  offense.     Brill  the  legislature  to  make  the  proceedings 

V.  State,   I  Tex.  App.  152;    Goode  v,  of  an  examining  court  a  bartosnbM- 

State,   2  Tex.   App.   520;    Quitzow  r.  quent  proceedings  before  such  a  coart 

Stale,    I   Tex.   App.   47;     Longley    v.  involving  the  same  transaction,    lira 

State,  43  Tex.  490;    Swindel  v.  State,  <i^'fi</iVa/<i  does  not  apply  in  the  case  of 

32  Tex.  102.     It  is  expressly  provided  a  discharge,  we  see  no  good  reason  why 

in    our    code   that  a  discharge  by  a  it  should  apply  in  the  case  of  a  commii- 

magistrate  upon  an    examination    of  ment.*' 
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See  article  INJUNCTIONS,  vol.  lo,  p.  869. 


PREMATURE  SUITS. 

By  Charles  H.  Strbbt. 

I  Pbematvbitt  ih  Oshxbal,  873. 

1.  Antecedent  Cause  of  Action  Essential  to  Recovery y  873. 

2.  Exceptions  to  the  Rule^  874. 

3.  Dismissal  Without  Prejudice^  875. 

U  Mavksb  or  Eaisdto  the  Objeotioh,  876. 

1.  General  Issue  or  GenercU  Denial^  876. 

2.  SpecicU  Plea  or  Answer  in  Abatement  or  in  Bar^  879. 

3.  Demurrer^  881. 

m.  WAIVEB  or  THE  Objsgtiok,  883. 

lY    IV8TBU0TI0H8  —  ttnESTIOKS  Or  LAW  AVD  PACT,  886. 

CROSS-REFERENCE. 

As  to  Pleading   Conditions  Precedent,   see  article   CONDITIONS 
PRECEDENT,  vol.  4,  p.  626. 

I  Pbsxatvbitt  dt  Osvbbal  —  1.  Antecedent  Canse  of  Action 
Essential  to  Eecoyery.  —  As  a  general  rule  the  ability  of  a  plaintiff 
to  recover  depends  entirely  upon  the  right  and  title  which  he  has 
at  the  inception  of  his  suit/  and  the  nonexistence  of  a  cause  of 
action  at  that  period  is  a  fatal  defect  which  cannot  be  remedied 
by  its  accrual  pending  the  action ;  *  nor  can  a  subsequently 

1.  Kaley  v.  Musgrave,  26  111.  App.  half  of  bis  principal,  if  it  appears  that 

509;  Hovey  v,  Sebring,  24  Mich.  232;  such  payments  were  made  after  the 

Weinwick  v.  Bender,  33  Mo.  80;  Mc-  commencement  of  the  suit.    Jennings 

Doweli  V.  Morgan,  33  Mo.  555;  Dean  v.  Zerr,48  Mo.  App.  528.     Norineject- 

V.  Metropolitan  R.  Co.,  119  N.  Y.  540.  ment  where  the  plaintiff  has  acquired 

8.  Wadley    v,    Jones,   55    Ga.    329;  his  title  subsequently  to  the  beginning 

Werth  V,  Springfield,  22  Mo.  App.  12;  of  the  action.      Perry  v,  Calhoun,  8 

Robinson  v.    Burleigh,   5   N.    H.  225;  Humph.  (Tenn.)  551.     Nor  on  a  book 

Storm  V,  Livingston,  6  Johns.  (N.  Y.)  account  where  no  portion  thereof  is  due 

44;  Wattson  V,  Thibou,  17  Abb.  Pr.  (N.  when     the     action     is     commenced, 

Y.  Supreme  Ct.)  184;  Linn  v,  Scott,  3  although  it  is  all  due  at  the  time  of  the 

Tex.  67:  Blevins  v,  Alexander,  4  Sneed  hearing  before  the  auditor.    Wetherell 

(Tenn.)  583.  v,   Evarts,    17  Vu  219.     Nor  where  a 

Thus  Ho  BMOvery  Can  Be  Had  where  a  cause  of  action  is  based  upon  the  satis- 

surety  sues  for  payments  made  on  be-  faction  of  a  judgment  which  is  not  sat- 
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acquired  cause  of  action  be  set  up  by  means  of  a  supplemental 
complaint.^ 

2.  Ezceptioni  to  the  Enle.  —  But  where  the  plaintiff's  demand 
has  matured  before  the  objection  of  prematurity  is  raised,  he  will 
sometimes  be  allowed  to  amend  his  complaint  on  payment  of 
costs ;  •  and  a  recovery  may  also  be  allowed  in  some  cases  where 
the  declaration  or  complaint,  although  premature,  shows  equita- 
ble grounds  for  relief.* 

isiied  until  after  the  suit  is  instituted,  issued.  The  action  was  commenced 
Tobin  V.  McCann,  17  Mo.  App.  481.  on  December  15,  1870,  and  the  defend* 
Nor  where  a  plaintiff  who  sues  as  ant  filed  an  exception  on  the  ground  of 
assignee  acquires  his  cause  of  action  prematurity,  as  a  portion  of  the  claim 
after  issue  joined.  Garrigue  v,  Loe-  of  rent  was  not  then  due,  and  did  not 
scher,  3  Bosw.  (N.  Y.)  578.  become  due  until  December  31,  1870. 
Qoalifleation  of  the  Bnle  —  Amoimt  Kot  On  the  nth  of  April,  1871,  the  excep- 
Determinable.  —  But  the  mere  fact  that  tion  was  sustained,  with  leave,  bow- 
the  amount  which  the  plaintiff  cs;n  re-  ever,  to  amend,  since  it  appeared  thit 
cover  is  not  determinable  before  the  the  rent  was  now  long  past  due.  War- 
institution  of  the  suit  does  not  render  field  v.  Oliver,  33  La.  Ann.  612,  citing 
the  suit  premature.  Providing  the  Neilson  v.  Pool,  17  La.  212. 
cause  of  action  has  fully  accrued,  the  In  How  York. —  In  Waring  v.  Yates, 
amount  of  the  plaintiff's  recovery  is  a  10  Johns.  (N.  Y.)  119,  where  it  appeared 
subsidii^ry  matter  which  may  be  de-  that  the  action  ht.d  been  instituted  pre- 
termined  at  a  later  period.  Peck  v.  maturely,  it  was  held  that  the  defend* 
Vandemark,  99  N.  Y.  29.  ant  was  entitled  to  judgment  on  his 

1.  Bupplomental  Complaint.  —  Metcalf  general  demurrer  to  the  complaint,  but 
V,  Guthrie,  94  N.  Car.  447;  Moon  v.  it  was  also  held  that  he  might  with- 
Johnson,  14  S.  Car.  434;  Sute  Bank  v,  draw  his  demurrer,  and  that  the  plain- 
South  Carolina  Mfg.  Co.,  3  Strobh.  tifif  might  amend  on  payment  of  cost 
L.  (S.  Car.)  190;  Turner  v.  Pierce,  31  And  in  Haddow  v.  Lundy,  59  N.  Y. 
Wis.  342.  320,  it  was  held  that  under  the  circam- 

An  Aotion  for  tho  Foroolotnro  of  a  Land  stances  of  that  particular  case  the 
Contraot  having  been  prematurely  plaintiff  might  set  up  a  subsequently 
brought,  the  plaintiff  filed  a  supple-  acquired  right  by  means  of  an  amended 
mental  complaint  setting  up  certain  complaint.  But  in  the  later  case  of 
demands  arising  subsequently  10  the  Branigan  v,  Nyack,  25  N.  Y.  App.  Div. 
commencement  of  the  action.  It  was  150,  it  was  held  that  the  rule  which  re- 
held  that  the  action  must  be  dismissed,  quires  the  dismissal  of  a  premature  ac- 
that  the  defendant  could  not  waive  the  tion  is  not  rendered  inapplicable  by 
objection  of  prematurity  by  consenting  the  fact  that  the  court  permits  an 
to  the  filing  on  such  complaint,  and  amendment  of  the  complaint  so  as  10 
that  the  order  made  by  the  court  allow-  allege  a  subsequently  acquired  cause 
ing  the  supplemental  complaint  to  be  of  action,  or  by  the  fact  that  the  de- 
filed did  not  determine  the  sufficiency  fendant  has  accepted  the  terms  im* 
of  the  pleading.  Turner  v.  Pierce,  31  posed  on  the  plaintiff  by  the  order 
Wis.  342.  granting  the    permission.     The  mere 

Kor  by  Boplioation.  —  A  subsequently  fact  thai  the  plaintiff  is  allowed  to  serve 

acquired  right  of  action  cannot  be  set  an  amended  complaint  does  not  estab- 

up  by  replication  as  an  answer  to  the  lish  his  right  to  recover  thereon, 

defendant's  plea  of  prematurity.    Scott  8.  Gronnd for  Fntnro Relief .  —  In  Kelly 

V.  Fowler.  14  Ark.  427.  v.  Kelly,  2  Duv.  (Ky.)  363,  a  pctitios 

2.  Neilson  v.  Pool,  17  La.  212;  Cox  alleged  that  a  vendor  of  land  was  in- 
V,  Reinhardt,  41  Tex,  591;  Bums  v.  solvent  and  had  no  title  to  the  land 
True.  5  Tex.  Civ.  App.  74;  Crescent  sold,  and  prayed  that  judgment  on  the 
Ins.  Co.  V.  Camp,  64  Tex.  521.  vendee's  note  for  the  purchase  money 

In  Louisiana. — An  action  was  brought  might  be  enjoined.     It  appeared  that 

to  enforce  the  obligation  of  a  planta-  the  suit  was  premature,  since  the  time 

tion  lease  executed  by  the  defendant  as  agreed   upon    for  conveying  the  land 

lessee,  and  a  writ  of  sequestration  was  had  not  yet  arrived,  but  in  its  opinion 
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Statntory  XzaeptioBi.  —  Furthermore,  in  several  jurisdictions  there 
are  statutes  authorizing  the  institution  of  suits  on  demands  which 
are  not  yet  due.* 

3.  Dismiifal  Without  Pr6Judio«.  —  Aside  from   the  exceptional 

cases  mentioned,  a  suit  which  is  commenced  before  any  cause  of 

action  has  accrued  is  premature,  and  cannot  be  maintained,*  but 

the  court  said:  **  Even  if  the  petition  the  loss  or  inconvenience  be  can  sus- 
for  the  mere  purpose  of  an  execution  tain  by  the  premature  commencement 
or  rescission  of  the  contract  might  be  of  the  suit.  And  it  would  not  have 
regarded  as  premature,  yet,  as  it  shows  been  necessary  to  dismiss  the  libel, 
a  present  equity  for  an  injunction  as  which,  as  the  goods  have  now  gone  be- 
well  as  a  probable  ground  for  the  future  yond  the  reach  of  process,  would  de- 
action  of  the  court  in  behalf  of  the  plain-  feat  the  remedy  against  them.  It  is 
tifif,  we  are  of  opinion  that  the  Circuit  not  the  practice  of  courts  of  admiralty 
Court  erred  in  sustaining  the  demurrer  to  favor  formal  or  technical  objections, 
to  it."  to  the  sacrifice  of  substantial  justice." 

D«iiiaiid  Xaturing  After  Iitiiaiioe,  bat  The  Salem,  i  Sprague  (U.  S.)  392. 

Before  Senrloe  of  Prooesi.  —  In  a  partition  1.  In  Lonisiaiia  a  creditor  may  in  cer- 

suit  where  the  petitioner  bases  his  title  tain  cases  obtain  a  sequestration   of 

on  the  levy  of  an  execution  in    his  property  on  which  he  has  a  privilege 

favor,  it  is  no  objection  to  the  petition  before  the  debt  has  matured.     Gardner 

that  it  is  dated  before  the  time  when  v,  Shipley,  4  La.  Ann.  184 ;  Catlett  v, 

the  petitioner's  right  of  possession  ac-  Heffner,  23  La.  Ann.  577;  Neilson  v, 

crued  as  against  his  judgment  debtor.  Pool,  17  La.  212. 

if  the  right  was  perfected  before  the  In  Hebraika,  under  section  237  of  the 

process  was  served.     Hawley  v,  Soper,  Code,  in  cases  of  fraud  an  action  may 

18  Vt.  320.  properly  be  commenced  on  a  claim  be- 

Servioe  Belayed  by  Plaintiff*!  Inttme-  fore  it  is  due.    Green  v.  Raymond,  9 

tioBi.  —  Although  a  writ  is  taken  out  Neb.  295. 

and  put  into  the  hands  of  an  oflScer  be-  In  Texas  a  suit  commenced  by  attach- 
fore  the  plaintiff's  cause  of  action  has  ment  may  be  brought  before  the  debt 
accrued,  the  action  will  not  be  held  or  demand  on  which  it  is  founded  is 
premature  if  th<s  oflScer  is  instructed  due.  The  petition  and  the  affidavit  for 
not  to  serve  the  writ  until  after  the  attachment,  however,  roust  show  when 
cause  of  action  has  accrued,  and  these  the  debt  will  mature;  and  where  the 
instructions  are  obeyed.  Strong  v,  affidavit  alleges  that  the  debt  is  past 
Edgerton,  22  Vt.  252,  citing  Seaver  v,  due,  but  it  is  proved  that  such  is  not 
Lincoln,  21  Pick.  (Mass.)  267,  and  Hall  the  case,  the  attachment  will  be 
V,  Peck,  10  Vt.  474.  quashed;  and  if  no  other  cause  of  ac- 

In    Admiralty   Oonrti  —  WalTor.  —  A  tion  is  disclosed  in  the  petition,  the  suit 

libel  was  filed  against  a  cargo  before  it  being  dependent  on  the  attachment  falls 

was    discharged   from   the    vessel    in  with   it  and   must  be   dismissed.     In 

which  it  arrived,  to  recover  a  balance  such  a  case  there  should  be  a  direct 

due  under  a  charter-party.    The  owner  and  specific  motion  to  quash  the  attach- 

of  the  property  agreed  that  the  libel  ment,  but  if  the  defect  is  distinctly 

should  be  filed,  and  assisted  the  officer  pointed  out  and  called  to  the  attention 

in    arresting    the  goods,   and    subse-  of    the    court  by  special    exceptions, 

quently  obtained  the  goods  by  giving  such  motion  may  be  dispensed  with, 

a  stipulation.       Under   these  circum-  Cox  v,  Reinhardt,  41  Tex.  591. 

stances  it  was  held  that  he  had  waived  In   Wisoonsin    where    an    action    is 

his  right  to  object  to  the  proceedings  brought  on  a  demand  not  yet  due,  a 

on  the  ground  of  prematurity.     In  its  valid  attachment  is  essential    to  the 

opinion  the  court  said:     '*  Iheactsand  maintenance  of  the  action,  and  failing 

agreement  of  the  claimant  are  a  waiver  the  attachment,  the  action  necessarily 

of  any  objection  which  he  might  have  abates.     Streissguth  v,  Reigelman,  75 

had  to  the  time  of  bringing  the  libel.  Wis.  212. 

And  if  there  had  been  no  waiver,  it  2.  Bradford  v.  Marbury,  12  Ala.  520; 

would  be  in  the  power  of  the  court,  by  Moore  v,  Horsley,  42  Ark.  163;  Osburn 

g^iving  costs  or  otherwise,  to  give  to  the  v,  McCartney,  121  III.  408;  Nickerson 

claimant  a  complete  indemnity  for  all  v,  Babcock,  29  111.  497;  Ford  v.  Parr, 
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will  be  dismissed  without  prejudice  to  the  right  of  the  plaintiff 
to  institute  a  new  suit  when  his  demand  has  matured.^ 

U  Mavvbb  or  BAI8IK0  the  Objectiok  —  1.  General  Imim  m 

General  Denial.  —  it  is  the  Oentral  Bole,  both  at  common  law  and 

under  code  systems  of  practice,  that  the  defense  that  a  suit  has 
been  instituted  prematurely  is  new  matter  which  must  be  pleaded 
specially,  and  which  cannot  be  given  in  evidence  under  the  gen- 

57  111.  App.  139;  Brown  v.  Norton,  Sa  affirmative  allegation  as  foHows/'AiHl 

Ind.    41 1;     Seaton   v,    Hinneman,    50  defendant,  farther  answering,  alleges 

Iowa  395;  Whitney  v.   Bird,  11  Iowa  that  at  the  time  of  the  commencemeot 

407;  Taylor  v,  Pearce,  15  La.  Ann.  564;  of  this  action  there  was  no  sam  what- 

Swift  V.  Crocker,  21  Pick.  (Mass.)  241;  ever  due  and  payable  by  defendaotto 

Ilsley  z/.  Jewett,  2   Met.  (Mass.)  168;  the  plaintiff;  that  defendant  had,  prior 

Estes  V,  Tower,  102  Mass.  65;  Duryee  to  the  commencement  of  this  actioo, 

V.  Turner,  20  Mo.  App.  34;  Brown  t^.  bought  certain  goods  of  plaintiff,  which. 

Shock,  27  Mo.  App.  351;  Smadbeck  v,  by  the  terms  and  credit  given  tode- 

Sisson,  31    Hun    (N.    Y.)    582;     Kerr  fendant,  became  due  and  payable  on  or 

V.  Riddle,  (Tex.  Civ,  App,   1895)  31  S.  about  the  ist  day  of  April,   1892,  and 

W.   Rep.   328.      And   see   cases    cited  not  before  that  time;  and  the  goods  so 

supra^  I.  I.  Antecedent  Cause  of  Action  purchased  by  defendant  were  the  oolj 

Essential  to  Recovery,  goods  purchased  by  defendant  of  pltin- 

1.  Loomis  V.  Donovan,  17  Ind.  198;  tiff  for  which   plaintiff  has   not  bees 

Groning  v.    Krumbhaar,    13   La.  404;  fully  paid,  and  were,  as  defendant  is 

Catleti  V,  Heffner,  23   La.   Ann.   577;  informed     and    verily    believes    and 

Duryee  z/.   Turner,   20  Mo.   App.   34;  alleges,  the  same  goods  described  or  at* 

Hilliard  v.  Botbell,  64N.  H.313;  Creen  tempted  to  be  described  in  the  coo* 

V.   Demoss,    10   Humph.  (Tenn.)  371;  plaint  in  this  action.'*     To  this  affirroa- 

Rockford  Shoe  Co.  v,  Jacob,  6  Wash,  tive    matter    the   plaintiff   replied  as 

421.  follows:     *'  That  plaintiff  admits  that 

If  a   Writ  Is  Premature  it  may  be  it  extended  the  time  for  the  payment 

quashed  or  abated.     Reed  v.  Brewer,  of  the  said  goods  to  April  i,  1892,  mak- 

Peck  (Tenn.)  275.  ing  the  same  due  and  payable  at  said 

A  Suit  to  Foredoee  a  Mortgage  is  an  time;    wherefore    plaintiff    prays  for 

appeal   to   the  equity   powers  of    the  judgment  against  defendant,'*  etc    It 

court,  and  in  such  a  suit  where  a  parol  was  held   that   the  answer*  althoogh 

agreement  to  extend  the  time  for  pay-  indefinite,  showed  an  extension  of  credit 

ment  is  set  up  in  the  answer,  if  it  ap-  which  was  admitted  by  the  reply,  and 

pears  that  the  suit  was  commenced  therefore  that  the  action  must  bedis^ 

before  the  expiration  of  the  time  agreed  missed    as    premature,    but    withooc 

upon,    the    suit    will    be    dismissed,  prejudice  to  the  rights  of  plaintiff  to 

Loomis  V.  Donovan,  17  Ind.  198.  bring  another  action.     Rockford  Shoe 

In  An  Aetien  of  Eeplevin  where  it  ap-  Co.  v.  Jacob,  6  Wash.  421. 

peared  that  the  property  was  in  the  Attaohment  DisiolTed.  —  In  Smadbeck 

possession  of  the  plaintiff  at  the  time  v,  Sisson,  31  Hun  (N.  Y.)  582,  the  aiE- 

when  the  action  was  brought,  it  was  davit  for  an  attachment  alleged  that 

held   that   while    this  fact    tended   to  the  defendant  owed  the  plaintiff  a  cer- 

abate  the  suit  it  did  not  authorize  the  tain  sum   for  services  rendered  from  a 

jury  to  award  the  property  to  the  de-  given  date  until  **  the  commeocemeol 

fendant.     In  such  a  case  the  defendant  of  this  action."    As  it  appeared  iroo 

is    merely    entitled    to    judgment  for  this  affidavit  that  the  proceedings  were 

costs.     Pyburne  v,  Moses,  54  Ark.  121.  instituted  on  the  very  same  day  that 

Action  for  Ooods  Bold  and  Delivered.  —  the  services  were  completed,  and  since 

An  action  was  brought  for  goods  sold  no  demand  or  refusal  was  alleged,  it 

and  delivered,  and  it  was  alleged  in  was    held    that    the    attachment  was 

the  complaint  that  the  amount  to  be  properly  dissolved, 

paid  therefor  became  due  on  the  ist  of  An  Order  of  Arrest  Will  Be  Te«tri 

February,  1892.     The  action  was  com-  where  the  debt  on  which  the  action  wu 

menced  on  the  25th  day  of  February,  brought  was  not  due  at  the  time  when 

1892.     The  defendant  in   his  answer,  the  action  was  commenced.     Zeoner 

after  making  certain  denials,  made  an  v.  Dessar,  22  N.  Y.  Wkly.  Dig.  403* 
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eral  issue  or  general  denial ;  ^  but  this  rule  is  not  universal,  it 

1.  Watson  V.  Lemen,  9  Colo.  202;  complaint,  the  defendant  cannot  intro- 
Reed  v.  Scituate,  7  Allen  (Mass.)  141;  duce  evidence  thai  the  goods  were  sold 
Iselin  V.  Simon,  62  Minn.  128:  Pennis-  on  a  term  of  credit  which  had  not  ex- 
ton  V,  Jefferson.  18  La.  Ann.  158.  pired  when  the  suit  was  instituted,  and 

In  Watson  z*.  Lemen,  9  Colo.  200,  the  that  the  action  is  therefore  premature, 
court  said:  "  To  traverse  the  allega-  The  court  said:  **  Is  the  defense  that 
tion  that  the  indebtedness  is  due,  with-  this  action  was  prematurely  brought 
out  denying  the  facts  averred  which  admissible  under  the  general  denial? 
show  such  maturity,  is  vicious  plead-  Anything  that  tends  directly  to  contro- 
ing.  Itleaves  the  question  of  maturity  vert  the  material  allegations  of  fact  in 
wholly  admitted.  A  good  illustration  the  complaint  may  be  shown  under  a 
of  this  fault  is  furnished  by  the  case  at  general  denial,  but  no  evidence  of  new 
bar.  Defendants,  as  we  have  seen,  by  matter  can  be  offered  to  avoid  the  legal 
falling  to  verify  their  answer,  admitted  effect  or  operation  of  such  facts.  A 
the  genuineness  and  due  execution  of  general  denial  goes  to  the  facts  alleged, 
the  notes  as  pleaded.  This  admission  and  not  to  the  liability  arising  from 
covered  the  whole  tenor  and  effect  of  those  facts.  Lautenschlagert^.  Hunter, 
the  instruments.  Burnett  v,  Stearns,  22  Minn.  267;  Register  Printing  Co.  v, 
33CaL468.  But  according  to  the  tenor  Willis,  57  Minn.  93.  The  allegations 
thereof,  the  indebtedness  represented  of  fact  in  this  case  which  were  in  issue 
thereby  was  due.  Defendant,  there-  by  the  denial  were  the  sale  and  delivery 
fore,  simply  denied  a  legal  conclusion,  of  the  goods  to  the  defendants,  and 
while  admitting  the  facts  upon  which  their  value.  The  denial  was  as  to  the 
It  was  based.  If,  through  collateral,  fact  of  a  sale  and  delivery,  not  as  to 
contemporaneous,  or  subsequent  valid  the  implication  of  law  arising  from 
agreements,  the  time  of  payment  stated  such  fact,  viz.,  that  they  were  legally 
in  the  notes  was  extended,  it  is  evident  liable  to  pay  the  value  of  the  goods  so 
that  the  agreements  for  such  extension  sold  on  demand.  If  there  was  any 
were  new  matter,  and  should  have  been  special  contract  whereby  credit  was  to 
specifically  pleaded  in  the  answer,  be  given  for  the  purchase  price,  this 
That  the  right  of  action  had  not  ac-  was  new  matter,  which  must  be  pleaded 
crued  when  the  suit  was  commenced,  is  specially;  for  proof  of  such  fact  has  no 
ground  for  plea  in  abatement  at  com-  tendency  to  controvert  any  of  the  facts 
mon  law;  but,  according  to  Professor  alleged  in  the  complaint  to  the  effect 
Pomeroy,  '  all  defenses  which  are  that  the  goods  were  sold  and  delivered 
analogous  to  the  ancient  pleas  in  abate-  to  the  defendants.  The  new  fact  that 
ment  —  that  is,  all  which  are  based  they  were  sold  on  credit  does  not  con- 
upon  the  same  facts  —  are  evidently  tradict  the  allegation  that  they  were 
new  matter.  They  cannot  be  proved  sold,  for  both  may  be  true.  But  the 
under  the  general  denial,  but  must  be  defendants  say  that  the  law  implies, 
specifically  pleaded.'  *  *  *  At  from  the  allegations  of  the  complaint, 
present,  however,  there  is  no  such  that  the  purchase  price  of  the  goods 
thing  known  to  our  system  of  pleading  was  to  be  paid  on  demand,  and  that 
as  the  '  general  issue.'  Neither  have  proof  of  a  sale  on  credit  directly  tends 
we  any  '  general  denial,'  as  have  New  to  contradict  the  implication  or  conclu- 
York,  California,  and  some  of  the  other  sion  of  law  that  payment  was  to  be 
code  states.  Under  our  procedure  each  made  on  demand.  The  difiScuIty  with 
material  allegation  must  be  specifically  this  argument  is  that  a  denial  goes  only 
traversed.  Civil  Code,  ^  61;  Alden  v.  to  the  facts  alleged,  and  not  to  the  con- 
Carpenter,  7  Colo.  87.  And  all  matters  elusion  of  liability  arising  from  those 
in  abatement,  unless  appearing  on  the  facts.  If  the  facts  are  admitted,  and 
face  of  the  complaint,  are  with  us  there  are  other  facts  whereby  the  legal 
pleaded  by  answer  in  precisely  the  implication  or  conclusion  arising  from 
same  manner  as  are  matters  in  bar."  the  admitted  facts  may  be  avoided. 

In  Iselin  v,  Simon,  62  Minn.  728,  it  they  constitute  new  matter,  and  must 

was    held     that    where    a    complaint  be  pleaded.     In  such  a  case  the  answer 

alleges  the  sale  and  delivery  of  goods  must  not  be  simply  a  general  denial, 

and  a  refusal  of  the  purchaser  to  pay  but  one  in  confession  and  avoidance, 

therefor,  and  the  answer  is  simply  a  There  was  no  issue  in  this  case  as  to 

general  denial  of  the  allegations  of  the  whether  or  not  the  goods  were  sold  on 
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having  been  held  in  several  states  that  the  question  may  be 
raised  under  the  general  issue  or  general  denial.* 

Where  It  Appean  from  the  PlaintiiPi  Own  Evidenoe  that  the  suit  is  pre- 
maturely brought,  some  cases  hold,  regardless  of  any  rule  requir- 
ing or  dispensing  with  a  special  plea  in  order  to  allow  the 
defendant  to  introduce  evidence  of  the  defense,  that  a  motion  for 
a  nonsuit  or  a  demurrer  to  the  evidence  is  proper.* 

credit.     This  conclusion  is  supported  action  and  a  perfect  defense.    Such  a 

not  only  by  the  rules  of  pleading,  but  defense  can  be  made  without  any  pka 

it  is  a  common-sense  view  of  the  ques-  in    abatement.     It    does    not   merely 

tion;  for  the  defendants  simply  denied  abate  the  action;  it  defeats  it.'* 

that  they  ever  bought  the  goods,  and  But  for  the  contrary  doctrine  holding 

by  the  denial  the  plaintiffs  had  a  right  that  this  is  new  matter  and  must  be 

to  assume  that  the  defense  was  that  affirmatively    pleaded,     see  Iselio  v. 

the  defendants  never  bought  the  goods,  Simon,  62  Minn.  128. 

and  not  an  admission   that  they  did  In  an  Action  for  Bent  the  objection  of 

purchase    them    but  that    credit  was  prematurity  is  available  under  ao  as* 

given."  swer  which  contains  a  general  deoiil 

1.  Rainey    v.     Long,    9    Ala.     754;  of  each  and    every  aUegation  of  tk 

Hicks  V,  Branton,  21  Ark.  186;  Collins  complaint.     By  such    an  answer  tbe 

V.  Montemy,  3  111.  App.   182;  Wingate  defendant  denies  in  effect  every  fact 

V,   Smith,   20    Me.   287;    Reynolds  v.  essential  to  make  out  a  cause  of  actios 

Kent,     38    Mich.    246;    Wetherell    v,  against  him  at  commencement  of  the 

Evarts,  17  Vt.  219.  suit.     Mack  v,  Burt,  5  Hun  (N.  Y.)38. 

Baised  on  tho  Hearing  on  tho  Xeriti.  —  Action  on  Book  Aoooont.  —  The  objcc- 

The  objection  that  an  action  is  prema-  tion  of  prematurity  is  available  ooder 

turely  brought  may  properly  be  urged  the    general    issue    in    an    action  of 

by  plea  in  abatement,  but  may  also  be  assumpsit,  and  the  same  is  true  io  aa 

raised  on  the  hearing  on  the  merits,  action  on  a  book  account  under  tbe 

and  is  more  generally  raised  in  that  Vermont  statute.     Wetherell  v.  Evaits, 

way.     Robinson    v.    Grubb,    8    Baxt.  17  Vt.  219. 

(Tenn.)  19.  Plea  in  Abatomont  Hold  Hot  Ptopff.- 

An  Lidonoo  Sued  on  an  Indonomont  of  Contrary  to  the  general   rule  that  a 

paper  not  negotiable,  need  not  plead  in  plea  in  abatement  is  proper,  it  was  heU 

abatement  that  the  suit  was  commenced  in  Wingate  v.  Smith,  ao  Me.  287,  Utai 

before    the    return    of    an    execution  the  defense  of  prematurity  could  sot 

against  the  maker.     By  pleading  the  be  made  by  plea  in  abatement,  bnt  vas 

general  issue  the  defendant  casts  the  available  under  the  general  issue, 

proof  of  such  a  return  upon  the  plain-  And  likewise  in  Facquire  v.  KynaS' 

tiff  as  a  material  element  of  his  right  ton,  2  Ld.  Raym.  1249,  it  was  held  tbat 

to  recover.     Woodward    v.  Harbin,  4  a   plea  in  abatement  was  bad,  as  it 

Ala.  534,  distinguishing  Jones  v,  Yar-  amounted  to  the  general  issue. 

borough,  2  Ala.  524.  8.  Collins  v,  Montemy,  3  111.  App. 

Term  of  Credit  Kot  Tot  Szpirod.  —  In  182;   Archibald  r.  Argall,  53  111.  3^7: 

Landis  v.  Morrissey,  6q  Cal.  83,  which  Iselin  v,  Simon,  62  Minn.  128;  Osbon 

was  an  action  for  goods  sold  and  deliv-  v.  Moncure,  3  Wend.  (N.  Y.)  170;  Smiik 

ered,  it  was  held  that  under  the  general  v.  Aylesworth,  40  Barb.  (N.  Y.)  io(: 

issue   the  defendant  could  introduce  Millett  v,  Hayford,  i  Wis.  401;  Dagas 

evidence  that  the  goods  were  sold  on  a  v,  Truxillo,  15  La.  Ann.  116;  Winstoor. 

term  of  credit  which  had  not  expired  Miller,  12  Smed.  &  M.  (Miss.)  ssa 

when  action  was  commenced,  and  that  Bomorrer  to  tho  Iridtnoo.  —  In  Heaid 

this  was  not  new  matter  which  must  be  v,  Ritchey,   112  Mo.  516,  it  appeared 

specially    pleaded.      The  court   said:  that  the  suit  had   been    premataielf 

"  Counsel  are  in  error  in  assuming  the  commenced,  and  the  defendant  on  tbe 

offer  of  defendant  could  only  be  pre-  trial  objected  to  the  introduction  of  ao/ 

sented  in  a  plea  in  abatement.     It  goes  evidence     by    the    plaintiff,    00   tbe 

to  the  merits  of  the  action  and  shows  ground  that  the  petition  did  not  state 

that  it  never  existed  when  the  suit  was  facts  sufficient  to  constitute  a  cause  01 

brought.     It  is  an  answer  to  the  whole  action.    This  objection  was  overruled, 
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2.  Special  Plea  or  Answer  in  Abatement  or  in  Bar  —  in  Abatem«nt. 
—  V/here  the  objection  is  to  be  pleaded  specially,  and  where  the 
fact  of  prematurity  does  not  appear  affirmatively  in  the  plaintiff's 
pleadings,  it  is  properly  raised  by  a  plea  or  answer  in  abatement.* 
The  defense  of  an  extension  of  time  for  the  payment  of  a  debt 
and  suit  brought  before  the  expiration  of  the  period  agreed  upon 
may  be  raised  in  the  same  manner.* 

but  at  the  close  of  the  case  the  court  of  the  parties  under  the  attachment 
sustained  a  demurrer  to  the  evidence,  and  injunction  had  been  finally  deter- 
The  plaintiff  then  took  a  nonsuit  with  mined  in  chancery,  a  plea  in  abate- 
leave,  etc.,  and  the  court  having  re-  ment  was  sustained.  Blevins  v,  Alex- 
fused  to  set  aside  this  nonsuit  the  ander,  4  Sneed  (Tenn.)  583. 
plain ti£F  appealed.  On  this  appeal  it  Aotion  on  Promissory  Note.  —  If  an  ac- 
was  held  that  the  trial  court  had  erred  tion  is  brought  on  a  promissory  note 
in  overruling  the  defendant's  objection  before  the  expiration  of  the  days  of 
to  the  intr^uction  of  evidence,  but  grace  allowed  by  statute,  a  plea  in 
that  this  error  was  cured  by  the  subse-  abatement  is  proper.  Palmer  v.  Gar- 
quent  ruling  sustaining  the  demurrer,  diner,  77  111.   143.     And  the  same  is 

Tolontary  Konsnit   Kot   Allowable.  —  true  where  a  promissory  note  dated  on 

Where     an     action     is     prematurely  Saturday  is  payable  one  day  thereafter, 

brought  the  plainti£F  cannot  by  taking  and  suit  is  commenced  on  the  Monday 

a  voluntary  nonsuit  terminate  the  ac-  following.      Sanders    r.    Ochiltree,    5 

tion  and  thus  put  the  defendant  out  of  Port.  (Ala.)  73. 

court  after  the  defendant  has  pleaded  Yerification  of  Pie*.  —  In  an  action  of 

matters  constituting  a  cause  of  action  assumpsit  on  a  note  where  the  writ  was 

against  the  plaintiff  in  respect  to  the  issued  on  August  24,  1821,  returnable 

subject-matter  of  the  suit.     Bradford  to  the  October  term,  1821,  and  by  its 

V.  Hamilton,  7  Tex.  55.  indorsement  the  note  appeared  to  be 

1.  Alabama,  —  Randolph  v.  Cook,  2  due  on  December  25,   1821  (although 

Port.  (Ala.)  286;    McKenzie  v.  McColl,  the  declaration  described  it  as  being 

3  Ala.  516.  due  December  25,  1820),  it  was  held 

Arkansas.  —  Hicks    r.    Branton,    21  that  a  plea  in  abatement  of  the  action 

Ark.  186.  need  not  be  irerified  by  affidavit,  since 

Illinois,  —  Archibald    v,   Argall,    53  prematurity  was  clearly  apparent  from 

III.   307;    Collins  V,  Montemy,  3   111.  the  indorsement  of  the  note,  and  that 

App.  184;    Bacon  v,  Schepflin,  63  111.  it  was  error  to  render  a  judgment  by 

App.  17.  nildicit,  in  favor  of  the  plaintiff,  with- 

Indiana,  —  Norris  v,   Scott,   6    Ind.  out  disposing  of  the  plea.     Collier  v, 

App.   18;    Walter   A.  Wood    Mowing,  Crawford,  Minor  (Ala.)  100.     But  if  the 

etc.,   Mach.  Co.   r.  Caldwell,  54  Ind.  facts  upon  which  such  a  plea  is  founded 

270.  do  not  appear  in  the  record  the  plea 

Minnesota,  —  Iselin     v.     Simon,    62  should  be  verified.     Coalter  v.  Bell,  2 

Minn.  128.  Stew.  &  P.  (Ala.)  358. 

Mississippi,  —  Winston  v.  Miller,  12  2.  Herndon  v.  Garrison,  5  Ala.  380; 

Smed.  &  M.  (Miss.)  550.  Glidden  r.  Henry,  104  Ind.  278;    Cul- 

Tennessee,  —  Carter     v.     Turner,     2  ver  r.  Johnson.  90  111.  91. 

Head    (Tenn.)    52;    Reed    v.   Brewer,  After  Plea  in  Bar.  —  In  Archibald  v. 

Peck  (Tenn.)  275;  Posey  v.  M'Cubbins,  Argall,  53  111.  307,   which  was  a  suit 

5  Yerg.  (Tenn.)  235.  upon  a  promissory  note,  the  defendant 

Wisconsin,  —  Collette    r.    Weed,   68  alleged  that  the  time  oif  payment  had 

Wis.  428.  been  extended  and  that  the  suit  was 

See  also  article  Abatement  IN  Plbad-  prematurely  brought.     In  its  opinion 

ING,  vol.  I,  p.  22.  the  court  said:    '*  The  ground  relied 

Aetion  Against  Clerk  for  Ke^leet  of  upon  as  a  defense  in  this  plea  is  that 
Bnty.  —  In  an  action  at  law  agamst  the  by  a  binding  agreement  time  for  pay- 
clerk  of  a  court  for  failing  to  take  ment  had  been  extended,  and  had  not 
bonds  on  the  issuance  of  certain  writs  elapsed  when  the  suit  was  brought, 
of  attachment  and  injunction,  where  The  matter  stated  in  the  plea  is  in 
the  writ  was  issued  before  the  rights  abatement,  and  not  in  bar  of  the  ac- 
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In  Bar.  —  While  there  are  some  decisions  which  hold  that  pre- 
maturity may  be  pleaded  in  bar  of  an  action,*  by  the  weight  of 
authority  a  plea  or  answer  in  bar  cannot  be  interposed,  since  the 

premature  institution  of  a  suit  does   not   prevent  the  plaintiff 

recovering  in  a  subsequent  suit  after  the  demand  has  matured.' 

tion.    *    *    *    A  number  of  authori-  pleads  in  bar  he  cannot  object  oo  the 

ties  are  referred  to  in  support  of  the  trial  that  the  writ  bears  teste  before  the 

rule,  and  the  analogies  of  the  law  are  cause  of  action  accrued,  as  socb  ao 

clearly  in  its  favor.     And   as  the  plea  objection  is  available  only  by  pletio 

does  not  deny  or  confess  and  avoid  the  abatement.    A  plea  in  bar  admiu  that 

indebtedness,   but    simply    avers    the  the  action   is   regularly   brought,  aod 

debt  is  not  due  under  the  agreement  only  controverts  the  right  of  the  pliio* 

set  forth,  it  could  only  be  a  plea  in  tiff  to  recover  upon   the  merits  of  the 

abatement,  and  according  to  familiar  case  disclosed  in  his  declaratioo. 
rules  of  pleading  it  comes  too  late.        Plea  in  Bar  itriekan  OttL  —  If  tbefaa 

Such  a  plea  cannot  be  interposed  after  that  the  action  is  premature  is  pleaded 

a  plea  in  bar,  and  such  is  the  fact  in  in  bar,  the  plea  may  be  strickeooutor 

this  case.     Again,  there  is  no  consid-  held    bad    on    demurrer.      Norris  9. 

eration  stated  in  the  plea  to  sustain  the  Scott,  6  Ind.  App.   i8;    Moore  v.  Bar- 

promise  and  to  render  it  binding.     It  gent,  112  Ind.  484;  Glidden  v,  Henry, 

does  not  aver  that  time  was  extended  104  Ind.  278. 

in  consideration  that  William  Archibald  Bight  of  AeUon  8iif|Miided.  —  The  real 
should  sign  the  note,  or  that  anything  estate  of  an  intestate  was  sold  bj  coo- 
was  paid.  It  was,  therefore,  not  error  missioners  under  the  order  of  aa 
to  sustain  the  demurrer  to  this  plea."  orphans'  court,  and  a  note  taken  fnn 

I.Scott    V,    Fowler,    14    Ark.    427;  the  purchaser,  it  oeing  agreed  that  the 

Franklin  Sav.  Inst.  v.  Reed,  125  Mass.  note  should  be  paid  only  in  proportioa 

365;     Benthall    v,    Hildreth,    2    Gray  to  the  interest  which   it  should  after- 

(Mass.)  288.  wards  appear  that  the  intesute  had  io 

In  Benthall  v,  Hildreth,  2  Gray  the  land.  A  suit  was  brought  io 
(Mass.)  288,  it  appeared  that  the  action  equity  to  ascertain  the  intesute's  inter- 
was  prematurely  brought,  and  the  de-  est,  and  while  it  was  pending  an  actioa 
fendant  hied  an  answer  setting  up  this  was  brought  on  the  note,  ft  was  held 
objection,  but  this  answer  was  not  hied  that  these  facts  did  not  furnish  groood 
until  after  the  expiration  of  the  time  for  a  plea  in  bar  of  the  action,  and  ia 
prescribed  by  law  for  filing  an  answer  his  opinion  Collier,  C.  J.,  said:  "la 
in  abatement,  and  until  after  the  de-  the  case  before  us,  the  plea,  at  most, 
fendant  had  filed  an  affidavit  of  merits,  shows  that  the  plaintiff's  right  of  ac- 
It  was  held  that  the  prematurity  of  the  tion  was  suspended  by  the  agreemeot 
suit  might  have  been  pleaded  in  abate-  made  with  the  commissioners,  until  it 
ment,  but  that  the  defendant  was  not  was  ascertained  what  interest  Pngh 
bound  to  so  plead  it,  but  might  rely  had  at  the  time  of  his  death  in  the 
upon  it  in  his  answer  as  a  bar  to  the  lands  sold  by  them.  If  it  should  be 
action.  The  plaintiff,  therefore,  could  determined  that  he  had  none,  then  and 
not  object  that  the  answer  was  filed  too  not  sooner  were  the  defendants  r^ 
late.  When  a  party  has  an  option  to  lieved  from  the  contingent  liability  to 
plead  certain  matter  either  in  bar  or  in  pay  their  note.  The  facts  alleged, 
abatement,  and  elects  to  plead  in  bar,  then,  are  a  mere  assertion  that  the  ac- 
he is  entitled  to  all  the  incidents  of  tion  was  prematurely  brought,  and  ac- 
such  a  plea  just  as  if  a  plea  in  bar  only  cording  to  a  well-established  principle, 
were  admissible.  must  have  been  pleaded  in  abatemenL 

8.  Herndon  ?/.  Garrison,  5  Ala.  380;  i  Chitty's  Plead.  443;  Collier  p.  Craw- 

Coalter  v.  Bell,   2  Stew.  &  P.  (Ala.)  ford.  Minor  (Ala.)  100.     The  matter  of 

358;    Payne   r.   Weible.    30    111.    166;  the  plea  may  be  assimilated  to  a  cote* 

Palmer  v,  Gardiner,  77  111.  143;  Singer  nant  not  to  sue  within  a  given  time  of 

Mfg.  Co.  V,  Brown,  64  Ind.  548;  Moore  until  the  happening  of  a  certain  event; 

V,  Sargent,  112  Ind.  484;    Clements  v,  if  the  suit  is  brought  too  soon,  tbeac- 

Swain,  2  N.  H.  475.  tion  can  only  be  abated.     Prescoctr. 

In  Jones  v,  Yarborough,  2  Ala.  524,  Tufts,   7   Mass.   Rep.   209;    5    Dane's 

it  was  held  that  when  the  defendant  Ab.,  c.  176,  art.  9,  %  10;  Piatt  on  Gov. 
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3.  Demurrer.  —  A  declaration  or  complaint  which  shows  upon 
its  face  that  the  cause  of  action  alleged  therein  has  not  y-et 
accrued  is  demurrable,  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.'     But  the  fact  of  pre- 

574.     But  where  there  is  a  covenant  etc.,   Mach.   Co.  v.  Caldwell,  54  Ind. 

perpetual  not  to  sue,  it  amounts  to  a  270;  Norris  v,  Scott,  6  Ind.  App.  18. 

release,  and  may  be  pleaded  in  bar.  I(nva,  —  White  v.  Day,  56  Iowa  248. 

Piatt  on  Co V.  574."    McKenzie  v.  Mc-  Massachusetts,  —  Bemis  v,  Faxon,  4 

Coll,  3  Ala.  516.  Mass.  263. 

GroM-Aotion  to Beform  Promistorj  Kote.  Minnesota,  —  Iselin     r.     Simon,    62 

—  *'  Doubtless  a  note,  by  mutual  mis*  Minn.  128. 

take  made  payable  earlier    than    in-  Mississippi,  —  Winston  v.  Miller,  12 

tended  by  the  parties,  may  be  reformed  Smed.  &  M.  (Miss.)  550. 

so  as  to  conform  to  the  real  contract.  New  York.  —  Cheetham  v,  Lewis,  3 

and  where  a  court  of  equity  is  asked  to  Johns.  (N.  Y.)  42;  Osbom  v,  Moncure, 

make  such  reformation  it  will  be  done  3  Wend.  (N.  Y.)  172;    Lowry  v,  Law- 

"when    the    facts  justify  such  action,  rence,  i  Cai.  (N.  Y.)  69;    Hare  v.  Van 

Under  our  system  the  action  to  reform  Deusen,  32  Barb.  (N.  Y.)  92;  Reilly  v. 

need  not  be  brought  separately,  but  Sisson,  31  Hun  (N.  Y.)  572;  Smadbeck 

may  be  in  the  nature  of  a  cross-action,  v,  Sisson,  31  Hun  (N.  Y.)  582. 

and  when  the  instrument,  if  thus  re-  Ohio,  —  Redick  z/.  Orr,  Tappan  (Ohio) 

formed,  would  appear  not  to  be  due,  158. 

such  facts  may  be  pleaded  in  one  para-  Tennessee,  —  Carter    v.     Turner,     2 

<graph  in  abatement  of  the  action.     But  Head  (Tenn.)  52. 

there  can  be  no  cross-action  to  reform  Texas,  —  Grimes  v,  Hagood,  19  Tex. 

30  as  to  show  that  the  action  was  pre-  246. 

maturely  brought,  and  then  such  fact  Wisconsin,  —  Millett  v,   Hayford,  i 

be  pleaded  in  bar."    Per  Reinhard,  C.  Wis.  401. 

J.,  in  Norris  v.  Scott,  6  Ind.  App.  18.  Oyer.  —  In  niinols  It  Was  Early  Held 

An  Agreement  to  Extend  the  Time  for  that  where  the  declaration  in  an  action 

Tayment  of  a  note  cannot  be  pleaded  in  on  a  promissory  note  alleges  that  the 

bar  to  an  action   brought  before  the  note  is  due,  but  in  fact  it  is  not  due,  the 

time  agreed  upon  has  elapsed,  nor  can  defendant  must  set  it  out  on  oyer,  and 

it  be  shown  under  the  general  issue,  demurrer  to  the  declaration.    A  plea 

But  perhaps  this  rule  might  not  apply  that  the  note  is  not  due  and  payable  is 

in  a  case  where  there  is  no  agreement  bad.     Harlow  v,  Boswell,  15  III.  57. 

for  extension  of  time,  and  where  the  In  an  Action  for  Libel  the  declaration 

demand  is  not  due  according  to  the  was  entitled  of  the   November    term 

terms  of  the  original  note.     Culver  v,  generally,  but  the  memorandum  was 

Johnson,  90  III.  91.  of  the  second  Monday  or  the  fourteenth 

A  Covenant  Kot  to  8ae  within  a  Limited  day  of  November,  being  the  first  day 
Time  cannot  be  pleaded  in  bar  to  an  of  the  term.  The  libel  was  alleged  to 
action  brought  before  the  time  has  ex-  have  been  published  on  November 
pired,  although  contained  in  a  compo-  i8th.  On  demurrer  this  declaration 
sition  agreement  in  which  the  rights  of  was  held  bad.  Cheetham  v,  Lewis,  3 
third  parlies  are  involved.  Such  mat-  Johns.  (N.  Y.)  42. 
ter  might  be  pleaded  in  abatement,  but  Kote  with  Option  on  Failnre  to  Pay  In- 
if  the  plea  filed  is  clearly  in  bar  it  tereet  Instalment.  —  A  note  having  been 
cannot  be  treated  as  a  plea  in  abate-  given  with  an  option  on  failure  in  pay- 
ment. H.  B.  Pitts  Sons'  Mfg.  Co.  v,  ment  of  any  instalment  of  interest  to 
Commercial  Nat.  Bank,  21  111.  App.  declare  the  whole  principal  and  inter- 
483.  est  immediately  due  and  payable,  and 

1.  Alabama,  —  Randolph  v.  Cook,  2  a  default  having  been  made  in  pay- 
Port.  (Ala.)  286.  ment  of  interest,  the  payee  brought 

Arkansas,  —  Phebe  v,  Quillin,  21  action  on  the  note,  averring  in  his  dec- 
Ark.  499;  Zachery  v.  Brown,  17  Ark.  laration  that  he  thereby  exercised  the 
442;  Hicks  V,  Branton,  21  Ark.  186.  option.     The  defendant  demurred  on 

California,  —  Hentsch  v.  Porter,  10  the  ground  that  the  action  was  prema- 

Cal.  555.  ture.     It  was  held  that  the  complainant 

Indiana,  —  Walter  A.  Wood  Mowing,  stated  a  good  cause  of  action  for  the 
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maturity  must  appear  affirmatively  in  order  to  be  reached  by 
demurrer,^  and  unless  it  does  so  appear  the  court  will  presume 

that  the  cause  of  action  accrued  before  suit  was  commenced.* 

Conditioiii  PreMdent  Impotad  by  (Hatnte.  —  Under  the  various  codes  o( 
procedure  the  rule  is  well  established  that  where  a  statute  forbids 

any  action  of  a  special  class  or  nature  to  be  brought  until  after 

intrrest  which  was  overdue,  and  that  perform  at  a  time  before  the  date  of 

the  issues  as  to  whether  the  option  the  writ  was  demurrable, 

had     been     properly    exercised,     and  Happening    of    Uncertain    Event  — 

whether  anything  more  than  such  in-  Where  the  cause  of  action  is  dependent 

terest  could  be  recovered  in  the  action,  on  the  happening  of  an  uncertain  event 

could  not  properly  be   raised  by  de-  a  declaration   which   does  not  allege 

murrer.     Pacific  Mut.   L.   Ins.  Co.  v,  that  the  event  has  occurred  isdemor* 

Shepardson,  77  Cal.  345.  rable    for    prematurity.     Williams  v. 

1.  Pugh  V.   Robinson,  i  T.   R.   116;  Smith,  4  111.  524. 

Owen  V.  Waters,  2  M.  &  W.  91;  Gur-  8.  Maynard  v,  Talcott,  11  Barb.  (K. 

ney  r.  Hill,  2  Dowl.  N.  S.  936.  Y.)  569. 

Allegation  of  Antaoodonej  of  Caue  of  A  petition  filed  on  the  25th  day  o( 
Aetion. —  in  Owen  v.  Waters,  2  M.  &  October,  1855,  alleged  that  on  the  18th 
W.  91,  it  was  held  to  be  unnecessary  day  of  January  in  that  year  the  plain- 
to  allege  in  the  declaration  that  the  tiff  had  advanced  the*  sum  of  seteo 
cause  of  action  accrued  before  the  writ  hundred  and  fifty  dollars  to  the  defend- 
was  issued.  In  Granger  v,  Dacre,  72  ants,  which  they  promised  to  repay 
M.  &   W.  431,  where  the  declaration  within  a  short  u me  thereafter,  to  wit, 

alleged  a  promise  by  the  defendant  to    on  the  day  of  ,  A.  D.  1855. 

receive  certain  goods  within  a  reason-  The  defendants  filed  a  general  demot* 

able  time  after  notice  that  the  plaintiff  rer  on   the   ground   that  the  petition 

was  ready  to  deliver  the  same,  and  showed  by  its  averments  that  they  had 

also    alleged    that    the    plaintiff    was  until  the  last  day  of  the  year  1855  10 

ready   to  deliver  the  goods  but  that  make   payment,   and   that  the  actios 

the  defendant  refused  for  an  unreason-  was    therefore    premature.    This  de- 

able  time  to  receive  them,  it  was  held  murrer  was  overruled,  and  on  appeal 

unnecessary  to  further  allege  the  lapse  the  court  said:     **  The  allegation  in 

of  a  reasonable  time  before  the  insti-  relation  to  the  time  for  payment  has 

tution  of  the  suit.     Compare  Stavert  v,  very  little  certainty,  but  it  woald  not 

Eastwood,  12  L.  J.  Exch.  268.     In  Har-  be  a  fair  construction   to  hold  that  a 

rison  z/.  Heathorn,  5  M.  &^  G.  322,  44  promise   to   pay   within   a  short  time 

E.  C.  L.  174,  where  it  appeared   that  after  the  i8tb  of  January.  1855,  to  vit, 

there  was  an  agreement  dated  Decern-    on  the day  of  in  that  year, 

ber  24,  1835,  providing  that  the  defend-  could  not  be  enforced  until  after  the 

ant  should    repay    a  certain  sum   of  expiration  of  the  year.    The  reasonable 

money   to  the  plaintiffs  at  any   time  meaning  of  the  language  is,  that  paj- 

after  October  i,  1836,  on  three  months*  ment  is  to  be  within  the  year;  and  if 

notice   requiring    such    repayment,   a  suit  is  brought    prematurely,  thai  is 

declaration  entitled  on  the  i6th  day  of  matter  to  be  shown  and  established  bf 

December,  1836,  and  alleging  that  after  the  defense.     There   was  no  error  in 

the  making  of  the  agreement  and  more  overruling    the    general    demurrer." 

than    three    calendar    months    before  Grimes  v,  Hagood,  19  Tex.  246. 

commencement    of    the     action,    the  Objeotioii  Taken  by  Answer.  — In  Smith 

plaintiffs  gave  notice  to  the  defendant  v.  Holmes.  19  N.  Y.  271,  the  defendant 

that  they  required  repayment  at  the  sought  to  raise  the  objection  of  prema- 

expiration  of  the  three  calendar  months  turity  by  a  demurrer,  on  the  groood 

then  following,  was  held  to  be  sufll-  that  the  complaint  did  not  state  facts 

cient.     See  also  Carberry   v.  German  sufficient  to  constitute  a  cause  of  ac- 

Ins.  Co.,  51  Wis.  605;    Home  Ins.  Co.  tion;  but  it  was  held  that  the  plainiifl 

V,  Lindsey,  26  Ohio  St.  348.  wab  entitled  to  judgment  upon  ihede- 

But  in   Hotchkiss  t/.  Judd,  12  Allen  murrer,  since  prematurity  did  noiap- 

(Mass.)  447,  it  was  held  that  a  declara-  pear  on  the  face  of  the  complaint    The 

tion  which  did  not  allege  that  the  de-  court  said:    *'  Neither  the   surooons 

fendant   was   under  an  obligation  to  nor  complaint  show  when  the  action 
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the  performance  of  a  condition  precedent,  the  complaint  must 
allege  compliance  with  the  statute,  and  that  in  the  absence  of 
such  an  allegation  it  is  demurrable.^ 

nL  WaIYSB  or  the  ObJECTIOV — By  AnfWtrinf  to  Moriti  or  TftUinf  to 
Plead.  —  Whether  the  objection  of  prematurity  is  waived  by  a 
failure  of  the  defendant  to  demur  or  plead  in  abatement,*  or  by 
appearing  and  answering  to  the  merits,  depends  somewhat  on 
the  rule  in  each  particular  state  as  to  whether  or  not  it  must  be 
pleaded  specially.'     In  Louisiana,  however,  the  cases  all  agree 

was  commenced.    The  sheriff's  certifi-  jection  was  waived  because  it  was  not 

cate  of  the  service  of  the  summons  is  pleaded.     It  was  held,  however,  that 

evidence  of  the  fact,  and  of  the  time  this  position  was  untenable,  and  that  a 

when  the  service  was  made,  but  it  is  failure  to  plead  the  objection  did  not 

not  a  part  of  the   record   before  the  constitute  a  waiver  thereof.     Selover 

court  upon  demurrer.     Indeed,   it   is  v,  Coe,  63  N.  Y.  442. 

not  a  necessary  part  of  the  record  of  S.  See  supra^  II.  i.  General  Issue  or 

judgement  in  any  case  where  the  de-  General  Denial, 

fendant  has  answered  the  complaint  Waiving  by  Pleading  to  Moriti.  —  If 
(Code,  §§  281,  246)  either  by  answer  the  writ  be  issued  before  a  cause  of  ac- 
or  demurrer.  Under  the  former  sys-  tion  has  matured,  this  is  matter  in 
tem  of  pleading,  the  declaration  was  abatement  and  must  be  so  pleaded, 
always  entitled  of  a  term  or  as  of  some  especially  if  the  cause  of  action  ma- 
particular  day,  and  if  from  the  decla-  tured  before  the  service  of  the  writ, 
ration  it  appeared  that  the  cause  of  ac-  But  the  objection  is  waived  by  the 
tion  had  not  then  accrued  it  was  good  pleading  to  the  merits.  Reed  ^v, 
ground  of  demurrer.  Mavnard  v.  Tal-  Brewer,  Peck  (Tenn.)  275;  Noble  v, 
cott,  II  Barb.  (N.Y.)  569.  Butasnosuch  Martin,  7  Martin  N.  S.  (La.)  284. 
title  is  now  necessary  a  demurrer  is  not  In  Hew  York.  —  In  Osborn  v,  Mon- 
the  [proper]  mode  of  raising  a  question  cure,  3  Wend.  (N.  Y.)  172,  it  was  held 
of  that  sort.  If  such  an  objection  exists  that  the  defendant  did  not  waive  the 
in  any  case,  it  should  be  brought  up  objection  of  prematurity  by  appearing 
by  answer,  and  then  it  will  be  avail-  and  pleading  to  the  merits.  The  court 
able  to  the  party  on  the  trial,  if  the  said:  **  The  cases  of  Crygier  v.  Long, 
fact  be  made  out."  i  Johns.  Cas.  (N.  Y.)  393,  and  Lawrence 

1.  Alden  r/.  Alameda  County,  43  v,  Bowne,  2  Johns.  Cas.  (N.  Y.)  225, 
Cal.  270;  Maddox  v.  Randolph  County,  seem  to  decide  that  after  appearance 
65  Ga.  216;  Cavin  v,  Brooklyn,  24  and  pleading  in  chief ,  a  defendant  can* 
Abb.  N.  Cas.  (M.  Y.  Ct.  App.)  292  note;  not  object,  the  suit  being  upon  a  note, 
Susenguth  v,  Rantoul.  48  Wis.  334;  that  it  was  commenced  before  the  note 
Thompson  r.  Milwaukee,  69  Wis.  492.  was  due;  and  it  is  there  said  that  he 
See  in  general  article  Conditions  Pre-  should  apply  to  the  court  to  be  dis- 
CEDENT,  vol.  4,  p.  626,  and  that  title  in  charged  from  the  arrest.  But,  upon 
the  General  Index  of  this  work.  general   principles,    I  do  not  see  how 

2.  That  It  Is  80  Waivod,  see  Fiore  v.  a  defendant  can  be  deprived  of  the 
Ladd,  29  Oregon  528;  Reed  v.  Brewer,  benefit  of  such  a  defense  upon  the 
Peck  (Tenn.)  275;  Hendy  r.  Soule,  trial.  The  plaintiff  under  the  plea  of 
Deady  (U.  S.)  400.  non  assumpsit  is  bound  to  show  a  good 

Hot  Waivod  by  Failnro  to  Plsad.  —  An  cause  of  action  at  the  time  of  the  com- 

action  was  brought  against  the  heirs  at  mencement  of  the  suit,  and  the  defend- 

law  of  a  decedent  within   two  years  ant   may  give   in   evidence    anything 

after  letters  of  administration  had  been  which  shows  that  the  plaintiff  had  not 

issued.     As    the    New    York    statutes  such    cause  of  action    at    that    time. 

(Rev.  Stat.,  c.  10,  §  64)  prescribed  that  i  Phil.  Ev.  131. '* 

no  suits  should  be    brought   against  Answor  Filod  Boiorving  Ezooptions.  — 

heirs  or  devisees   within   three  years  In  Louisiana  although  the  objection  of 

from  the  time  of  granting  letters  testa-  prematurity   is  in  general  waived   by 

mentary  or  of  administration  upon  the  pleading  to  the  merits,  this  rule  does 

estate,  the  suit  was  clearly  premature,  not  apply  where  a  record  entry  states 

but  the  plaintiff  claimed  that  this  ob-  that  by  consent  of  counsel  the  excep- 
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that  the  exception  is  dilatory,  and  must  be  pleaded  in  limine  litis} 

By  Failure  to  Olijaot  in  Primarj  Court. —  According  to  some  decisions 

the  objection  of  prematurity  is  waived  if  not  raised  on  the  trial  in 

the  primary  court,*  and  being  remedied  by  verdict  or  judgment,* 

tions  are  referred  to  be  tried  with  the  of  that  fact  as  a  defense  against  the  re- 
merits,  and  an  answer  is  filed  **  under  covery  of  the  judgment,  and  only  ia 
benefit  and  reservation  of  the  excep-  her  motion  for  a  new  trial  objected  to 
tions."  Murray  v,  Spencer,  46  La.  it  by  saying  that  the  verdict  ras  ex- 
Ann.  452.  cessive.    She  waived  this  defense,  if  it 

1.  Howard  v.  Columbia,  i  La.  420;  was  a  defense,  and  cannot  take  advao- 
Benedict  v,  Williams,  4  Rob.  (La.)  392;  tage  of  it  after  the  trial." 

Noble  V.  Martin,  7  Martin  N.  S.  (La.)  S.  Too  Lato  Aftor  Yordiet.  —  In  Fiore 

284;  Millaudon  v.  Foucher,  8  La.  586;  v.  Ladd,  25  Oregon  423,  29  Oregon  538. 

Pecquet  v.  Pecquet,  17  La.  Ann.  232;  the  court  said:    "  It  is  first  contended 

Mortee  v,  Edwards,  20  La.  Ann.  236.  that  the  court  erred  in  overruling  the 

The    objection    of    prematurity    is  defendant's  motion  for  judgment  doc- 

waived  after  issue  has  been  joined,  withstanding  the  verdict,  and  in  enter- 

Wiltz   V,  De  St.  Romes,  18  La.  Ann.  ing  judgment  in  favor  of  plaintiff,  for 

187;  Pecquet  v,  Pecquet,  17  La.  Ann.  the  reason  that  the  complaint  00  its 

232.  face  shows  that  the  action  was  com- 

Whoro  a  Suit  Is  Brought  Against  a  menced  prior  to  the  maturity  of  the 

Surety  on  an  administrator's  bond,  it  is  certificate  of  deposit  referred  to  tod 

a  defense  that  an  execution  against  the  set  out  in  the   complaint.    Althoogk 

administrator  has   not  been  returned  this  cause  has  been  three  times  tried 

before  the  institution  of  the  suit,  but  before  as  many  juries,  and  has  been  to 

this  objection  must  be  pleaded  as  an  this  court  twice  before  on  appeal,  the 

exception  f/i  /imi/f/,  and  is  not  avail-  objection     that    it    was     prematorelj 

able  as  an  answer  to  the  merits,  espe-  brought  was  never  raised  or  suggested 

cially  where   the  execution  has  been  in    any    way  until  after    the   verdict 

returned,  "  no  property  found,"  before  above   referred    to  was   rendered.   It 

the    answer.      By    answering    to    the  therefore,  in  our  opinion,  comes  too 

merits  after  the  execution  has  been  re-  late.    The  objection  that  an  action  is 

turned,  the  defendant  waives  the  ob-  prematurely  brought  is  mere  matter  of 

jectionof  prematurity.     Rossr.  Cham-  abatement,  and  should  be  taken  byd^ 

bliss,  5  La.  Ann.  158.  murrer  if  it  so  appears  upon  the  face 

Aetion  or  Cortiiloato  of  IndebtodnoM.  —  of  the  complaint,  otherwise  by  answer 

M/ here  an  ordinance  requires  all  certifi-  before  pleading  to  the  merits,  or  it  is 

cates  of  indebtedness  to  be  presented  waived,     i  Encyc.  of  PI.  and  Pr.  22, 

to  a  committee  to  be  approved  before  32;    Carter  v.  Turner,  2  Head  (Tcon.* 

issuing   warrants    thereon,   an   action  52;    Moore  v,  Sargent,   112   Ind.  4^4: 

brought  before    complying   with   this  Midland  R.  Co.  v.  Stevenson,  6  lod. 

formality  is  premature,  but  relief  will  App.  207;    Collette  v.  Weed,  68  Wis. 

be  granted  to  the  plaintiff  unless  the  428." 

defendant    pleads    the    exception    in  Whoro  Suit  Is  Brought  on  Stroral  Fns* 

limine      Penniston  v,  Jefferson,  18  La.  iisorj  Votes,  and  only  one  of  the  notes 

Ann.  158.  is  not  due  at  commencement  of  suit,  if 

2.  Randolph  v.  Cook,  2  Port.  (Ala.)  defendant  suffer  judgment  nil  dids  10 
286,  distinguished  in  Mahoney  v,  be  entered  against  him,  he  cannot  raise 
O'Leary.  34  Ala.  97;  Hicks  v.  Hogan,  the  objection  of  prematurity  on  error. 
36  Ark.  298;  Johnson  v,  Meyer,  54  Ark.  Blount  v,  McNeill,  29  Ala.  473. 

442.  Confession  of  Jndgmont.-;- In  Illi*^ 

Judgment  Kot  Set  Asido.  —  In  Hickey  the  objection  that  uie  suit  was  prema* 

V.  Thompson,  52  Ark.  234,  the  court  turely  instituted  is  cured  by  confession 

said:     "  One  of  the  notes  sued  on  ma-  of  judgment.     Bush  v.  Hanson,  70 III 

tured  after  the  commencement  of  this  480. 

action,   and  the    appellees    recovered  Judgment  by  Consent.  —  In  Texu  ifl 

judgment  for  the  amount  due  thereon,  error  in  rendering  judgment  on  td^ 

The  appellant   now    insists    that    the  mand  which  had  not  matured  when  the 

judgment  should  be  set  aside  on  that  action     was    commenced     is    waived, 

account;  but  she  did  not  avail  herself  where  the  defendant  consents  to  the 
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cannot  be  interposed  for  the  first  time  on  appeal,*  or  urged  as  a 
ground  for  arresting  the  judgment.*  In  other  jurisdictions, 
however,  the  authorities  hold  that  the  absence  of  an  antecedent 

cause  of  action  is  not  remedied  by  verdict  or  judgment,'  and  is 

jadgmenc.    Lanier   v.   Blount.    (Tex.  the  promise  is  alleged  to  be  made  at  a 

Civ.  App.  1898)  45  S.  W.  Rep.  202.  day  to  come;  bat  the  breach  is  alleged 

1.  Clason  V,  Kehoe,  87  Hun  (N.  Y.)  to  be  committed  afterwards,  on  a  day 

368;  Bumstead  z/.  Dividend  Mut.  Ins.  then  past.     We  therefore  feel  a  dispo- 

Co.,  12  N.  Y.  81;  Gallagher  v.  Bell,  82  sition  to  support  this  verdict,  if  it  can 

Iowa  722.  be  done  without  -violating  any  correct 

Aotioii  Commenoed  Before  Matnritj  «f  principle.    It  is  not  easy  to  reconcile 

Kote.  —  In  Benjamin  r.  Zell,  100  Pa.  all  the  cases  on  this  subject;  but  the 

St.   33,   it   appeared   that  by  a  prior  case  of  Sorrel  v.  Lewin,  reported  in  3 

agreement    between    defendant    and  Keb.  354,  is  in  point.     In  that  case, 

plaintiff,  the  defendant  procured  a  con-  indeHtatus  assumpsit  was  brought,  and 

veyance  of  certain   lands  to  himself,  the  assumpsit  laid  on  a  day  not  then 

promising  that  upon  a  resale  of  the  come.     Infancy  was  pleaded  in  bar,  to 

lands    he    would    divide    the    profits  which  the  plaintiff  replied  that  it  was 

thereof  with  the  plaintiff.    A    resale  for  necessaries;   and    on  issue  being 

was  made  partly  for  cash  and  partly  joined,  the  verdict  was  for  the  plain- 

for  notes,  and  the  plaintiff  demanded  tiff.     Upon  motion  to  arrest  the  judg- 

his  share  of  the  profits  before  the  note  ment  for  this  fault  in  the  declaration, 

matured.    The  defendant  denied  the  the  court  observed  that  there  should 

making  of    the    agreement,  and    the  have  been  a  special  demurrer,  but  that 

plaintiff  thereupon   brought  suit  and  it  was  well  enough  after  verdict,  which 

recovered  judgment.    The  defendant  could  not    have    been  found   for  the 

appealed  from  this  judgment,  and  on  plaintiff  but  on  evidence  of  a  promise 

appeal  for  the  first  time  raised  the  ob-  made  before  the  action,  and  a  duty  be- 

jection  that  the  plaintiff's  demand  was  fore  the  promise.    And  the    plaintiff 

premature.     It  was  held  that  by  deny-  had  judgment    The  principle  of  this 

mg  the  agreement  and  by  failing  to  case  is  very  reasonable,  and  as  it  is 

raise  the  objection  of  prematuritv  on  an  authority  in  point,  the  plaintiff  in 

the  first  trial,  the  defendant  had  waived  the    principal    case    must  have  judg- 

this  defense,  and  could  not  set  it  up  ment." 

for  the  first  time  on  appeal.  In     Ward    v.    Crenshaw,    4    Yerg. 

In  a  8ait  on  a  Fire  InraraiiM  Poliey  (Tenn.)  197,  an  attachment  founded  on 

the  defendant  answered  denying  the  a  note  under  seal  was  issued  before  the 

allegations  in  the  complaint,  but  ten-  days  of  grace  on  the  note  had  expired, 

dered  a  certain  amount  in  settlement  But  since  the  parties  agreed  that  the 

of  the  plaintiff's  claim.    There  was  a  plaintiff  should  file  his  declaration,  that 

judgment  for  the  plaintiff,  and  the  de-  the  defendant  should  plead  at  the  same 

fendant  appealed.    On  appeal  the  de-  term,  that  the  cause,  should  stand  for 

fendant  for  the  first  time  claimed  that  trial    at    the  next  term,  and  that  all 

the  suit  was  premature,  but  it  was  held  errors  should  be  waived,  it  was  held 

that  the  tender  admitted  that  to  that  that  this  agreement  precluded  the  party 

extent  the  claim  was  due  when  suit  from  going  back  to  the  error  in  the 

was  commenced.     Prematurity  cannot  pleadings   on    a    motion    in  arrest  of 

be  pleaded  to  limit  the  plaintiff's  recov-  judgment. 

ery  to  a  certoin  sum.  as  it  is  in  abate-  S.  Olijeetioii  of  Prematnritj  Kot  Cured, 

ment  and   not  in   bar  of  the  action.  —  The  objection  that  the  petition  fails 

Giboney  v,  German  Ins.  Co.,  48  Mo.  to  state  facts  sufficient  to  constitute  a 

App.  185.  cause  of  action  is  never  waived,  and 

2.  Arrest  of  Jvdgment  for  Promaturitj.  consequently  the  objection  of  prema- 
—  In  Bemis  v,  Faxon,  4  Mass.  263,  turity  appearing  on  the  face  of  the  dec- 
Parsons,  C.  J.,  said:  "  If  we  take  the  laration  is  not  cured  by  verdict  or 
whole  declaration  together,  it  seems  judgment.  Brown  v.  Shock,  27  Mo. 
impossible  that  the  defendant    could  App.  355. 

doubt  as  to  the  specific  nature  of  the  Bad  alter  Yordiet.  —  In  Cheetham  v, 

complaint  against  him,  or  that  the  jury  Lewis,  3  Johns.  (N.  Y.)  42.  the  court 

could  have  been  misled.     It  is  true  that  said:    "  It  is  settled  that  the  suing  out 
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therefore  good  in  arrest  of  judgment,*  or  available  in  error.* 

IV.  IH8TBUCTI0V8  —  aUESTIOKS  OF  LAW  AHD  FACT.  —  Where  the 

defense  of  prematurity  is  neither  set  up  on  the  answer  nor  other- 

of  the  writ  is  the  commencement  of  the  &  R.  (Pa.)  309;  McLaughlin  v,  Pariccr, 

suit.     Lowry  v.  Lawrence,  i  Cai.  (N.  3  S.  &  R.  (Pa.)  144;    Lani^er  v.  Parish. 

Y.)  69.     See    also   Bird   v,   Caritat,  2  8  S.  &  R.  (Pa.)  134;  Roud  v.  Griffith.  11 

Johns.  (N.  Y.)  342.     And  by  the  record  S.  &  R.  (Pa.)  130;    Bell  v.  Bullion,  1 

in  the  present  case  it  appears  that  the  Yerg.  (Tenn.)  479. 
action  must  have  been  commenced  as        Whan  a  D«elkrati<m  in  fBundfr  stated 

early  as  the  second  Monday  in  Novem-  the  cause  of  action  as  arising  sabse- 

ber  term,  1803,  ^nd  that  the  cause  of  quently  to  the  date  of  the  writ,  it  was 

action  did  not  arise   until  the  18th  of  held  that  the  detect  was   not  cured  by 

November  in  the  same  term.     The  ac-  a  verdict  for  the  plaintifif,  and  that  the 

tion   appears,  therefore,  to  have  been  judgment  must  be  arrested.     The  court 

commenced  before  the  cause  of  action  said:    **  It    is  laid  down   in    i  Com. 

accrued,    i  Tidd's  Prac.  368.     Though,  Dig.  142,  that  an  action  does  not  lie 

generally,  the  day  may  not  be  mate-  before  a  cause  of  action  accrued;  and 

rial,  yet  this  must  always  be  under-  that,  if  it  appears  upon  the  record  that 

stood  with  this  limitation,  that  it  be  an  action   is  so  brought,   it  may  be 

laid  to  be  before  the  commencement  of  moved   in  arrest  of  judgment  or  as- 

the  suit.     In  Venables  v,  Daffe,  Carth.  signed  for  error;  and  with  this  I  be- 

113,  this  raisuke  was  held  not  to  be  lieve  all  the  authorities   agree.    The 

cured  by  verdict,  and  to  be  bad  in  ar-  same  point  was  decided  in  this  court, 

rest  of  judgment;  and  from  the  cases  in  the  case  of  Redick  ff.  Orr,  Tapptn 

of  Ward  v.   Honey  wood,   i  Doug.  61,  (Ohio)  158.     The  omission  of  thedaj 

and  Dickinson  v,  Plaisted,  7  T.  R.  470,  is  cuied  by  verdict,  by   the   English 

it  appears  to  be  equally  bad  after  ver-  statutes  of  jeofail,   but  none  of  the 

diet,  since  the  statute  of  4  Anne,  c.  16,  statutes  of  jeofail  cure  an  error  of  this 

and  would   be  ground  for  a  writ  of  kind;  the  right  of  action   must  exist 

error."  when  the  suit  is  commenced,  or  the 

Bterts  Pro  Confswo.  —  In  a  case  in  action  cannot    be    sustained.    Where 

equity  where  a  note  fell  due  after  de-  there  is  a  blank,  the  proof  may  be  sap- 

cree  below,   the  Supreme  Court  dis-  posed  to  have  gone  to  the  time  of  the 

missed  the  bill  and  required  the  com-  writ;  but  where  the  cause  of  acdon  is 

plainant  to  begin  de  novo  although  the  directly  and  positively  averred  to  be 

decree  had  been  taken  pro  confesso  as  subsequent  to  the  bringing:  suit,  there 

to  one  of  the  parties,  and  it  did  not  ap-  is  no  legal  cause  of  action  upon  the 

pear  that  the  objection  of  prematurity  record,  on   which   the  court  can  gife 

bad  been  taken  by  plea.     Green  v,  De-  judgment.    Such  is  the  case  here,  and 

moss,  10  Humph.  (Tenn.)  371.  the  judgment  must  therefore  be  ar- 

Jndgmtnt  by  Default.  —  \vl  Mississippi  rested."    Chapline    v.  Tope,   Tappan 

it  has  been  held  that  the  objection  is  (Ohio)  282. 

not  cured  after  a  judgment  by  default        9.  In  Ward  v.  Honey  wood,  i  Dong, 

in  favor  of  the  plaintiff.     Winston  v.  61,  it  appeared   from   the   decIaraiioB 

Miller.  12  Smed.  &  M.  (Miss.)  550.  that  the  suit  was  commenced  t)eforethe 

Ytrdiet  Set  Aside.  —  Where  an  agent  maturity  of  the  note  which  furnished 

is  to  have  ninety  days  to  account  for  the    cause    of  action.    The   Court  of 

the  sale  of  property  consigned  to  him.  King's  Bench  held  that  the  declaration 

the  principal  cannot  bring  an  action  was  to  be  considered  as  the  original 

against  him  until  after  expiration  of  and  commencement  of  the  action,  and 

the  ninety  days.     An  action  therefore  that,  the  defect  thus  appearing  of  recorl 

which  is  commenced  within  that  period  the  exception  was  available  in  error, 
is  premature,  and  a  verdict  therein  for       A   Jndgaeat   on   a   FromiMevy  M* 

the  plaintiff  will  be  set  aside,  provided  which  was  not  due  at  the  time  wbeo 

the  evidence  of  prematurity  is  suffi-  the  judgment  was  recovered  cannot  be 

ciently  clear.     Hall  v.  Page,  4  Ga.  428.  quashed  as  void  upon  proceedings  by 

1.  Harper  r.   Montgomery,   5    Litt.  certiorari  or  supersedeas.    The  proper 

<Ky.)  347;    Boyce  v.  Morgan,  3  Cai.  method  of  raising  the  question  is  by  na 

(N.  Y.)  133;   Stewart  v.  McBride,  i  S.  appeal.    Simmons  v.  Harris,  7  Bazt. 

&  R.  (Pa.)  202;  Miller  v.  Ralston,  i  S.  (Tenn.)  325. 
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wise  pleaded,  the  court  should  instruct  the  jury  to  find  for  the 
defendant  on  that  ground.* 

Date  on  Which  Bait  Wm  Oommeneod.  —  The  date  on  which  a  suit  was 
instituted  is  a  question  for  the  court.* 

ftematnrity  m  a  Mattor  of  Law.  —  In  an  action  for  the  breach  of  a 
contract  to  pay  money  where  it  does  not  appear  whether  the  facts 
exist  by  virtue  of  which  payment  is  due,  the  question  of  prema- 
turity must  be  left  to  the  jury,  and  cannot  be  determined  by  the 
court  as  a  matter  of  law.' 

1.  Elder  v,  Rourke,  27  Oregon  363.        title,  and  interest  which   B    had  ac- 
Beqaottfbrlmtniotioiis  bj  tlMPlUntiif.    quired  by  a  certain  bond  for  a  deed 

—  In   Burt  V.  Wilcox  Silver  Plate  Co.,  given  him  by  D.     It  was  also  provided 

41  Ohio  St.  304,  the  plaintiff  asked  the  that  should  the  title  of  either  B  or  D 

trial  court  to  charge  the  jury  that  if  prove  defective,  the  agreement  should 

they  were  satisfied  that  the  only  ground  be  void   unless  said  parties  made  the 

on  which  they  could  find  for  the  de-  title  good  within  a   reasonable   time, 

fendants  was  that  an  action  was  pre*  The  bond  from  D  to  B  contained  the 

mature,  the   verdict   should   so  state,  following  provision:  "  said  deed  to  be 

On  appeal  it  was  held  that  this  instruc-  made   at   the  expiration   of  one   year 

tion  was  proper,  and  that  a  refusal  by  from  this  date,  upon  payment  to  me  " 

the  court  so  to  charge   the  jury  fur-  of  a  certain  sum.     B  having  sued  A 

nished  ground  for  a  new  trial.  on  this  promise,  A  objected  that  the 

2.  If  there  is  a  question  whether  the  suit  was  premature,  since  it  was  com- 
cause  of  action  had  accrued  when  the  menced  before  the  expiration  of  one 
suit  was  commenced,  the  court  must  year  from  the  date  of  the  bond  above 
take  judicial  notice  of  the  date  shown  mentioned.  But  it  was  held  that  since 
by  the  file  mark  on  the  petition,  and  B  had  conveyed  all  his  right,  title,  and 
must  charge  the  jury  that  the  suit  was  interest  in  the  property  to  A  in  accord- 
begun  on  that  date.  Chapman  v.  Cur-  ance  with  the  agreement,  and  since  the 
rie,  51  Mo.  App.  40.  title  of  D  was  not  defective,  the  sum 

S.  A   promised   to  pay  B  a  certain  promised  appeared  to  be  immediately 

sum   of  money  in  consideration  of  a  payable  by  A,  and  that  it  could  not  be 

written  agreement  made  by  B,  by  the  said  as  a  matter  of  law  that  the  action 

terms  of    which  agreement    B    cove-  was  premature.    Cram  v.   Holt,    135 

nanced  to  convey  to  A  all  the  right,  Mass.  46. 
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PRESCRIPTION. 

See  article  LIMITATIONS,  vol.  13,  p.  176. 


PRESENTMENT. 

See  article  INDICTMENTS,  INFORMATIONS,  AND  COM- 
PLAINTS, vol.  10,  p.  344. 


PRESUMPTIONS. 

As  to  various  matters  relating  to  presumptions  in  Pleading  and  PracHcCy 
see  the  specific  titles  in  this  work  and  refer  to  the  General  ladex. 


PRINCIPAL  AND  AGENT. 

By  Alfred  Pizey. 

I  CovcontvivG  Theib  Bslatiovs  with  Thixd  FBB80VS,  89a 

I.  As  Parties  to  Actions y  890. 

a.  General  Rules,  890. 
^i)   The  Agent's  Position,  890. 
'2)  Actions  Ex  Contractu,  890. 
^3)  Actions  Ex  Delicto,  892. 

(a)  For  Nonfeasance  of  Agent,  892. 

(Jr)  For  Misfeasance  of  Agent,  893. 
(4^  Substituting  PrincipcU  by  Amendment,  894. 
(5)  yoinder  of  Agent  with  Principal,  895. 

{a\  General  Rule,  895. 

ybS  Agents  with  an  Interest,  895. 

\c}   Where  Fraud  Is  Charged,  896. 

(d)  Agents  of  Corporations,  896. 

b.  When  Either  May  Sue  or  Be  Sued,  896. 
(i)  Agent  as  Party,  806. 

{a)  In  General,  806. 

(^3  Under  Code  Provisions,  896. 


^2^  Principal  as  Party,  898. 


^^,   joinder  of  Agent  with  Principal,  898. 
9.  Concerning  the  Pleadings  and  Proof,  899. 
a.  Actions  by  or  Against  Principals,  899. 
(i)  On  Contracts,  899. 
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'2\  For  Torts^  902. 

3S  Allegations  and  Proofs  903. 

J4S  Order  of  Proofs  904. 

(5)  Pleading  Ratification^  904. 

b.  Actions  by  or  Against  Agents ^  905. 

{i^  In  General^  905. 

(2)  Contracts  with  Words  Descriptio  Personcty  905^ 

(3)  Affidavits  of  Defense^  906. 

(4)  Form  g/"  Action  on  Unauthorized  Contract^  906. 

c.  Plea  or  Answer^  008. 

(i)  Denying  Authority  of  Agent ,  908. 
{<C\  General  RulCy  008. 
\o)  Denial  under  Oathy  909. 

aa.  Actions  Against  PrincipcUs^  909^ 
bb.  Actions  Against  Agents ^  910. 
(2)  General  Denial  and  Proofs  911. 

U  CovGBXvnre  Thsib  Sslatiohs  Ihtxb  81,  91  i. 

1.  Actions  by  Principal  Agcunst  Agent ^  911. 

a.  Form  of  Action^  911. 

b.  Arrest  of  Agents^  915. 

2,  Actions  by  Agent  Against  Principal y  916. 

tf.  For  Indemnity y  916. 
^.  ^i^r  Commissions y  916. 


Ti)  -^  Real-estate  Agents y  916. 
0 


2)  Miscellaneous  Actions y  917. 
r.  Pleading  and  Proof  y  918. 
3.  Accounts  and  Accounting y  ^1^. 

a.  Common-law  Action  of  Accounty  ^\^, 

b.  Accounting  in  Equityy  920. 

(i)  Bill  by  Princtpaly  920. 

(a^  In  Generaly  920. 

r^^  Allegations  of  Fraudy  Mistakey  EtCy  922^ 

\cS  Cross-bill  by  Agent y  922. 

{dS  Plea  of  Statute  of  £inUtcUionSy  922. 

{/)  CostSy  923. 

(/ )  Miscellaneous  McUterSy  923. 
(2)  Bill  by  Agents  924. 

CROSS-REFERENCES. 

Sec  in  general  zxixK^t^  ATTORNEYSy  vol.  3,  p.  104;  CARRIERSy 
vol.  3,  p.  812;  FACTORS  AND  BROKER Sy  vol.  8,  p.  828; 
MASTER  AND  SERVANTy  vol.  13,  p.  891 ;  NEGOTIABLE 
INSTRUMENTS^  vol.  14,  p.  347;  PARTNERSHIPy  vol.  15, 
p.  829;  PLEDGESy  antCy  p.  629. 

As  to  Parties  to  Penal  ActionSy  sec  article  PENALTIES  AND 
PENAL  ACTIONSy  antey  p.  229. 

As  to  Public  Agents y  see  article  PUBLIC  OFFICERS. 

For  the  Substantive  Law  of  the  subject y  see  the  title  AGENCYy  i  Am*. 
AND  Eng.  Encyc.  or  Law  (2d  ed.)  930. 
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I   COVCEBHIHO  THEIB  SELATIOKS  WITH  THIBD  PXBSOn  —  1.  Al 

Parties  to  Actions  —  a.  General  Rules  —  (i)  The  Agenfs 
Position.  —  It  is  a  maxim  of  the  law  of  agency  that  he  who  acts 
through  another  acts  of  himself.  In  other  words,  a  mere  agent 
is  but  a  conduit  or  medium  through  which  the  principal  manages 
all  or  a  portion  of  his  affairs,  and  has  no  such  legal  or  beneficial 
interest  in  the  business  as  entitles  him  to  sue  in  his  own  name  or 
be  so  sued.* 

(2)  Actions  Ex  Contractu,  —  It  is  a  general  rule  both  at  com- 
mon law  and  under  the  codes  that  an  agent  is  not  the  proper  party 
to  actions  against  third  persons.*     If  he  has  kept  within  the  scope 

L   See  I  Am.  and  Eng.   Encyc.  of  ter,  4  I  red.  L.(N.  Car.)  257;  Whitehead 

Law  (2d  cd.)  1136.  tit.  Agency,  v.  Reddick,  12  Ired.  L.  (N.  Car.)  95:  ]. 

2.    Alabama,  —  Newbold    v.  Wilson,  H.   Hayes  Woolen  Co.   v,  McKinooo, 

Minor  (Ala.)  12;  Nabors  v,  Shippey,  15  114  N.  Car.  661. 

Ala.  293.  Pennsylvania,  —  Gillett  v.  Ball  9  Pt 

California,  —  Lineker  v,  Ayeshford.  St.  13;  Root  v,  Muhr,  19  W.  N.C.  (Pi.) 

I  Cal.  76;  Swift  V,  Swift.  46  Cal.  267;  403;    Powell  v,  Roderick,  i  Pa.  DisL 

Preston  v,  Knapp,  85  Cat.   559;  Chin  Rep.  120,  6  Kulp  (Pa.)  400. 

Kem  Yoa  v.  Ah  Joan,  75  Cal.  124.  Texas,  —  Tinsley    v,     Dowell.   87 

Connecticut,  —  rotter  v.  Yale  College,  Tex.  23. 

8  Conn.   52;  Sutton  v,  Mansfield,   47  Vermont,  —  Binney  v,    Plnmlej,  5 

Conn.   389;    Sullivan    v,    Shailor,     70  Vt.  500. 

Conn.  733.  West  Virginia.  — Johnson  v,  Welch, 

District    of    Columbia,  —  Hamburg-  42  W.  Va.  i8. 

Bremen    F.  Ins.  Co.  v.  Lewis,  4  App.  United  States,  —  Nealy  v.  Robinsoo. 

Cas.  (D.  C.)  66.  Hempsi.  (U.  S.)  9;  The  Ship  StUw- 

Georgia,  —  Cunningham     v,    Elliott,  rence,  I  Gall.  (U.  S.)  467;  Whitney?. 

92  Ga.  159.  Wyman,    loi   U.    S.    392;    Mootiolk) 

Indiana.  —  Harper      v,     Ragan,      2  Bank  v,  Bostwick,  71  Fed.  Rep.  641. 

Blackf.   (Ind.)  39;  Peirce   v.  Ruley,  5  Om/ar^  Rudd  v.  Deposit  Baiik(K]r. 

Ind.  69;  Sharp  v,  Jones,  18  Ind.  314.  1899)  49  S.  W.  Rep.  207. 

Massachusetts, — ^Taunton,  etc..  Turn-  **  In  no  form  of  process  can  a  mere 

pike  Corp.  v.  Whiting,  10  Mass.  327;  servant  or  agent  be  permitted  to  f- 

Eastern   R.   Co.   v,   Benedict,   5  Gray  force,  in  his  own  name,   the  rights  of 

(Mass.)  561;  Terry  v,  Brightman,  132  his    principal    or  master."    Bates  ?. 

Mass.  318.  Overseers  of  Poor,  14  Gray  (Mass.)  i^ 

Michigan,  —  Bleau    v,   Wright,    no  ^»0/^</ in  Police  Justices.  Kent Coootj. 

Mich.   183;  Weston  v.  Cari,  96  Mich.  38  Mich.  421. 

373.  '*  To  enable  an  agent  to  maiotaifl  » 

Minnesota.  —  J.  D.  Moran  Mfg.  Co.  adtion  in  his  own  name,  there  most  be 

V,  Clarke,  59  Minn.  456.  something  more  than  the  mere  poM 

Missouri,  —  Huston    v,    Tyler,    140  of  a  naked  aeent."     /*^r  OlcotC  J-. » 

Mo.  252.  Barkley  v,  Wolfskehl,  25  Misc.  Kep. 

New  Jersey,  —  Brackney  v,  Shreve,  i  (N.   Y.    City  Ct.)  420.     To  the  saac 

N.  J.  L.  38;  Todd  V,  Phifer,  i  N.  J.  L.  eflfect  see  Bell  v,  Tilden,  16  Hun  (K. 

414;  Kinsey  v,  Hollinshead,  2  N.  J.  L.  Y.)  346;  Iselin  v.  Rowlands,  30  Haa 

359.  (N.  Y.)  488,  cited  \ii  Gerding  v.  Wckk, 

New    York,  —  Bonynge  v.  Field,  81  w  N.   Y.   App.   Div.   623;    Oakcy  t, 

N.  Y.  159;  Hall  V,  Lauderdale,  46  N.  Bend,  3  Edw.  Ch.  (N.  Y.) 482,  ajfnw^ 

Y.  70;    Buckbee  v.  Brown,  21  Wend.  4  Ch.  Sent.  (N.  y,)!^,  citing  Laf^^ 

(N.   Y.)    no:    Bogart  v,   DeBussy,   6  Thomas,  2  Ves.  312;  Root  v,  Muhr,  19 

Johns.  (N.  Y.)  94;  Gunn  v,  Cantine,  10  W.   N.  C.  403;  Frankem  v.  Trinibk.5 

ohns.  (N.  Y.)  388;  Rose  v,  U.  S.  Tele-  Pa.  St.  520;  Devers  v,  Becknell,  i  Mo. 

graph  Co.,  34  How.  Pr.  (N.  Y.  Super.  333;    Cunningham   v,   Elliott,  9a  G*- 

Ct.)  308;    Martin    v,  Moore,  3  N.  Y.  159;   Holloway  v,  HoUoway,  30  Tei 

App.  Div.  416.  164. 

North  Carolina,  ^  Whitehead  v.  Pot-  Aftnt  finr  KanagtaMBt  or  8^*  if  In^ 
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of  his  employment,  acted  and  contracted  merely  as  agent  for  a 
disclosed  principal,  all  suits  which  concern  the  business  must  be 
brought  in  the  name  of  the  principal  and  not  in  the  name  of  the 
agent.  Likewise  where  it  is  the  third  party  who  institutes  the 
suit  it  is  the  principal  and  not  the  agent  who  must  be  made 
defendant.  * 

ertj.  —  The  fact  that  a  person  has  the  etc.,  Co.,  13  Cal.  220;  Haskell  v.  Cor- 

care  and  oversight  of  property,  or  the  nish,  13  Cal.  45. 

power  to  dispose  of  it  as  agent,  does  Connecticut,  —  Hewitt  v.  Wheeler,  22 

not  authorize  him  to  maintain  an  ac-  Conn.    55&;    Ogden   r.    Raymond,   22 

tion  in  his  own   name  concerning  it.  Conn.  380;  Shelton  v.  Darling,  2  Conn. 

King  r.  Gwynn,  14  Fla.  32;  Allen  r.  435. 

Gwynn,  14  Fla.  39;    Com.   v.  Willces-  Georgia.  —  Fleming  v.   Hill,   62  Ga. 

Barre  Gas  Co.,  6  Kulp  (Pa.)  328;  Gal-  751;  Tiller  v,  Spradley,  39  Ga.  35. 

vesion,  etc.,   R.  Co.   v,   Stoclcton,    15  Illinois, — Seery  v.  Socks,  29  III.  313: 

Tex.  Civ.  App.  145;  Rogson  r.  Tait,  Brainard    v.   Turner,  4  111.    App.  61; 

13  Tex.  272,  cited  in  Holloway  v.  Hoi-  Dunton  v.  Chamberlain,    i   111.   App. 

loway,  30  Tex.  164.  361. 

Code  Prooedure  —  Law  and   Equity. —  Indiana,  —  McHenry  v.   Duffield,   7 

Thitf  rule  that  an  agent  may  not  gen-  Blackf.  (Ind.)4i;  Pitman  v.  Kintner,  5 

erally  maintain  an  action  in  his  own  Blackf.  (Ind.)  251. 

name  obtains  both  at  common  law  and  Iowa,  —  Sternburg    v,  Callanan,    14 

under  the  code.      Redfield  v.  Middle-  Iowa  251. 

ton,  7  Bosw.  (M.  Y.)  649.     And  whether  Louisiana,  —  Honore    v.     White,    i 

the  action  is  one  at  law  on  in  equity,  Martin  N.  S.  (La.)  220. 

Jones  V,  Hart,  i  Hen.  &  M.  (Va.)47i.  Maine,  —  Teele  v,  Otis,  66  Me.  329; 

In  Admiralty  Prooesdlngs,  on  the  other  Batchelder  v,  McKenney,  36  Me.  555. 

hand,  It  is  well  settled  that  one  who  is  Maryland,  —  McClernan  v.  Hall,  33 

an  agent  for  absent  owners  may  libel  Md.  293. 

either  in  his  own  name  or  in  the  name  Massachusetts,  —  Cabot  v,  Shaw,  148 

of  the  principal,  according  as  he  thinks  Mass.  459;  Goodenough  v,  Thayer,  132 

best.     Per  Taney,  C.  J.,  in  Houseman  Mass.  152;  New  England  Marine  Ins. 

V,   Schooner  North  Carolina,   15  Pet.  Co.  v,  DeWolf,  8  Pick.  (Mass.)  56;  Gil- 

(U.   S.)  40;    Thompson  v,  Jachin,  23  more  v.  Pope,  5  Mass.  492. 

Fed.  Cas.  No.  13,059.  Michigan,  —  Banks  v.   Cramer,   109 

Alleging  an  Asngnmmt.  —  An  agent  Mich.  168;  Bailey  v,  Cornell,  66  Mich, 

may  sue  in  his  own  name  and  recover  107. 

upon  a  contract  by  averring  and  prov-  Missouri.  —  Klostermann  v.  Loot,  58 

ing  an  assignment  of  it  from  the  princi-  Mo.  290. 

pal  to  him.     Weston  v.  Card,  96  Mich.  New  Jersey,  —  Stephens  v.  Bacon,  7 

373.  N.  J.  L.  i;  Shotwell  v,  M*Kown,  5  N. 

Louisiana.  —  In  this  state  aft  agent  J.  L.  955;  Tuttle  v,  Ayres,  3  N.  J.  L. 

may  sue  in  his  own  name  if  he  styles  257. 

himself  as  agent,  and  discloses  in  his  New  York,  —  Whitford  v,  Laidler,  94 
petition  the  name  and  residence  of  his  N.  Y.  145;  Langley  v,  Warner,  3  N.  Y. 
principal.  Willard  v,  Lugenbuhl,  24  327,  reversing  1  Sandf.  (N.  Y.)  209; 
La.  Ann.  18;  Rochereau  v,  Lewis,  26  Meeker  v,  Claghorn,  44  N.  Y.  349;  Col- 
La.  Ann.  581;  Lacoste  v,  DeArmas,  2  vin  v,  Holbrook,  2  N.  Y.  126,  affirming 
La.  264;  Eggleston  v,  Colfax,  4  Martin  3  Barb.  (N.Y.)475;  Rathbun  v,  Ingals, 
N.  S.  (La.)  481;  Mitchell  v,  Comyns.  i  7  Wend.  (N.  Y.)  319:  Taylor  v.  Bates, 
Martin  (La.)  134;  Frazier  v.  Willcox,  4  5  Cow.  (N.  Y.)  376;  Frye  v,  Lockwood, 
Rob.  (La.)  517.  See  also  Corral  v,  4  Cow.  (N.  Y.)  454;  Mott  v.  Hicks,  i 
Eclipse  Towboat  Co.,  37  La.  Ann.  803;  Cow.  (N.  Y.)  513;  Randall  v.  Snyder,  i 
Garland's  Code  Pr.  La.,  ^  102,  Lans.  (N.  Y.)  163;  McDougall  v,  Travis, 
subsec.  21.  24  Hun  (N.  Y.)  590;  Iserman  v,  Conk- 
It  Alabama,  —  Nabors  v,  Shippey,  15  lin,  21  Misc.  Rep.  (N.  Y.  County  Ct.) 
Ala.  293.  194;  Cooper  v.  Tim,  16  Misc.  Rep.  (N. 

California,  —  Lander    v,   Castro,  43  Y.  Supreme  Ct.)  372. 

Cal.  407;  Shaver  tf.  Ocean  Min.  Co.,  21  North  Carolina,  —  Cape   Fear  Bank 

Cal.  46;  McDonald  v.  Bear  River  Water,  v.  Wright,  3  Jones  L.  (N.  Car.)  376; 
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Aetiont  to  Btoorer  Money  Paid  AfonU.  —  In  the  absence  of  bad  faith 
on  the  part  of  an  agent  or  timely  notice  to  him  of  the  plaintifTs 
right  to  money  paid  to  him  for  his  principal,  but  which  the  latter 
is  not  entitled  to  retain,  an  action  to  recover  the  amount  must  be 
brought  against  the  principal  and  not  against  the  agent.  ^ 

(3)  Actions  Ex  Delicto  —  (»)  For  Vontetaneo  of  Agent  —  For  mere 

omissions  of  duty  which  result  in  injuries  to  third  persons  the 
rule  respondeat  superior  applies  and  only  the  principal  can  be  sued* 

Potts  V.  Lazarus,  2  Law  Repos.   (N.  Aotion    Agalmt    Joint    Piiaeipak- 

Car.)  83.  Where  the  creditors  of  an  insdveot  cor- 

Texas.  —  Johnson  v,  Armstrong,  83  poration  take  charge  of  its  affairs  and 

Tex.  325.  appoint  a  common  agent  to  coodoct  its 

Vermont,  —  Proctor  v.  Webber,  i  D.  business  for  them   they    are   properif 

Chip.  (Vt.)  371.  sued  jointly  on   the   contracts  of  the 

Virginia,  —  Board  of  Public  Works  agent  without  any  allegations  chargiof 

V,  Gannt,  76  Va.  455.  them  as  partners.     The  question  is  oot 

West  Virginia,  — Johnson  v,  Welch,  of  principal  and  agent,  and  notof  ptxt- 

42  W.  Va.  18.  nership.      The    insolvent    corporatioo 

Wisconsin,  —  Klaus  v.  Green  Bapr,  34  may  also  be  joined  on   an   allegatioa 

Wis.  62S;    Charboneau  v.   Henni,  24  that  it  is  one  of  the  principals  to  tlie 

Wis.  250.  contracL     Wilson  v.  Henderson  (Cal 

United  StaUs,  ~  Baldwin   v.   Black,  1899)  55  ^^^^  R«P-  9^6,  citing  z  LiodL 

119  U.  S-643;  Whitney  v,  Wjrman,  loi  Partn.  45. 

U.  S.  392;  U.  S.  V,  Bevan,  Crabbe  (U.  1.  Shipherd  v.   Underwood,   55  lH 

S.)  324.  475;  Huffman  v.  Newman.  55  Neb.  713; 

BHHsh      Columbia,  —  Williams     v.  Colvin  v,  Holbrook,  2  N.  Y.  126,  afrm- 

Wilson,  3  British  Columbia  613.  ing  3  Barb.  (N.  Y.)  475;  Costigan  r 

England,  —  Bamford  v,  Shuttleworth,  Newland,  12  Barb.  (N.  Y.)  456;  Cooper 

II  Ad.  &  El.   926,   39  E.   C.  L.   273;  V.  Tim,  16  Misc.  Rep.  (N.  Y.  Suprese 

Stephens  v,  Badcock,  3  B.  &  Ad.  354,  Ct.)  372;    Hobensack  v,    Hallman,  17 

23  E.  C.  L.  93;    Bo  wen  v,   Morris,  2  Pa.  St.  154*  Smith  v.  Bond,  25  W.  Vt. 

Taunt.  374;    Sadler  v,  Evans,  4  Burr.  387;  U.  S.  Bank  v,  Washington  Baak 

1984;   Johnson  v,  Ogilby.  3  P.  Wms.  6  Pet.  (U.  S.)  8;  Owen  v,  Cronk,  [1895] 

278;  Owen  V,  Gooch,  2  Esp.  N.  P.  567;  i  Q.   B.  265,  distinguishing  Bauer  f. 

Dixon  V,  Parker,  2  Ves.  219.  Harrison,  2  Cowp.    565;    Steph«DS  v. 

"  The  rule,  it  is  believed,   is  uni-  Badcock,  3  B.  &  Ad.  354,  23  E.  C  L 

versal,  that  a  known  agent  is  not  re-  93;    Williams    v,    Wilson,    3     Britiik 

sponsible  to  third  persons  for  acts  done  Columbia    613;    Sadler   v,    Evans,  4 

by  him  in  pursuance  of  an  authority  Burr.  1984,  wherein  it  was  said  by  Lord 

rightly  conferred  upon  him.     The  very  Mansfield  that  he   kept  '*  clear  of  all 

notion  of  an  agency  proceeds  upon  the  pavments  to  third  persons,  but  where 

supposition  that  what  a  man  ma}'  law-  It  is  to  a  known  agent,  in   which  case 

fully  do  by  a  substitute,   when   per-  the  action  ought  to  be  brought  against 

formed,  is  done  by  himself;  and  the  the  principal,  unless  in  special  cases 

individuality  of   the  a^nt  so  far  is  (as  under  notice  or  mala   fide),'*    See 

merged  in  that  of  the  pnncipal.*'    Col-  also  Cook  v.  Cook,  28  Ala.  660;  Stiay- 

vin  V,  Holbrook,  2  N.  Y.  126,  affirming  horn  v,  Giles,  22  Ark.  517. 

3  Barb.  (N.  Y.) 475.     To  the  same  effect  2.  Denny  v.  Manhattan  Co.,  2  Des. 

see  Buck  v,  Amidon,  4  Daly  (N.  Y.)  (N.  Y.)  115,  affirmed  s  Den.  (N.  Y.)6j9; 

126,  41  How.  Pr.  (N.  Y.)  370.  Crane  v,  Onderdonk,  67  Barb.  (N.  Y.) 

AgMit  of  Toroignlnsoranoo  Company. —  47;    Harriman  v,   Stowe,   57  Mo.  qt. 

Under  Ala.  Code,  1886,  §  1206,  an  ac-  cited  in   Lottman    v,    Bamett,  62  Mo. 

tion  for  a  loss  under  a  policy  of  insur-  159;    Martin  v,  Benoist,  20  Mo.  App. 

ance  procured  by  an  agent  for  a  foreign  262;  Peckham  v,  LindeU  Glass  Ca.  9 

insurance    company    which    has    not  Mo.  App.  459;  Blaen  Avon  Coal  Co.  r. 

taken  out  a  license  to  do  business  in  McCulloh,  59  Md.  403;  Lamm  v.  Port 

the  state  mav  be  brought  against  the  Deposit  Homestead  Assoc.,  49Md.  355; 

agent.     Noble  v.   Mitchell,   100   Ala.  Livermore  v,  Herschell,  3  Pick.  (Mass.) 

519,  affirmed  164  U.  S.  367.  33;  Henshaw  v.  Noble,  7  Ohio  St.  2s6; 
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(b)  For  ]Qif6u«aoe  of  Agent.  —  But  where  the  act  complained  of  is 
iiot  a  mere  nonfeasance,  but  a  positive  wrong,  all  those  who 
participated  in  any  way  are  liable.  Where  both  principal  and 
agent  engage  in  its  commission  they  may  be  sued  either  jointly 
or  severally,  as  in  the  case  of  actions  for  tort  brought  against  per- 
-sons  sustaining  no  such  relation.^ 

Berry  v.  Vantries,  12  S.  &  R.  (Pa.)  89.  Indiana.  —  Berghoff  v,  McDonald,  87 

See  also   Enos  v,  Hamilton,  24  Wis.  Ind.   549;    Shearer  v.   Evans,  89   Ind. 

<658.  400;   Block  J,  Haseltine,  3  Ind.  App. 

"  The  law  is  well  laid  down  in  Mires  491;  McNaaghton  v,  Elkhart,  85  Ind. 

V,  Solebay,  2  Mod.  242,  that  this  action  384. 

.cannot  be  maintained  against  a  servant  lovfa,  —  Byford   v.   Girton,  90  Iowa 

who  has  acted  by  his  master's  com-  661. 

mand,  unless  it  were  to  do  an  apparent  Kentucky,  —  Pool     v.    Adkisson,     i 

wrong;   and  that  where   the  master's  Dana  (Ky.)  no. 

case  depends  on  a  title,  as  where  the  Maryland,  —  Hambleton    v,    Rhind, 

command  is  given  under  the  color  of  84  Md.  456. 

a  right,  whether  valid  or  not,  the  serv-  Massachusetts,  —  Bell    v,  Joselyn,   3 

ant  will  be  excused;  for,  as  is  justly  Gray  (Mass.)  309,  63  Am.  Dec.  741. 

remarked,  it  would  be  unreasonable  to  Michigan,  —  Weber    v,    Weber,     47 

require  the  servant  to  scrutinize  the  Mich.  569. 

master's  title,  and  thus  to  make  him.  New  Hampshire,  —  Page  v,  Parker, 

in  all  cases,   act  at  his   peril."    Per  40  N.  II.  47,  43  N.  H.  363. 

Gibson,  J.,  in  Berry  v,  Vantries,  12  S.  New  Jersey,  —  Horner  v,  Lawrence, 

A  R.  (Pa.)  89.  37  N.  J.  L.  46;  Newman  r.  Fowler,  37 

Employer  and  Contraotor.  —  The  rela-  N.  J.  L.  89. 

tion  of  employer  and  contractor  gen-  JVew  York.  —  Bruff  v.  Mali,  36  N.  Y. 

orally  excludes  that  of  principal  and  200,  34  How.  Pr.  (N.  Y.)  338:  Phelps  v, 

agent,  and  the  rule  stated  in  the  text  Wait,    30    N.    Y.    78;     Livingston    v. 

is  not  applicable  as  between  such  per-  Bishop,  i  Johns.  (N.  Y.)  290;  Suydam 

sons.     Carman  v,  Steubenville,  etc.,  R.  v,  Moore.  8  Barb.  (N.  Y.)  358;  Hecker 

Co.,  4  Ohio  St.  399;  Southern  Ohio  R.  v,    De    Groot,    15    How.    Pr.    (N.   Y. 

Co.  V,  Morey,  47  Ohio  St.  207;  Hobbitt  Supreme  Ct.)  314;  Newbery  v,  Lee,  3 

V,  London,  etc.,  R.  Co.,  4  Exch.  254,  Hill  (N.  Y.)  523;  Montfort  v.  Hughes, 

per  Rolfe,  B.,  reviewing  cases;  Reedie  3  E.  D.  Smith  (N.  Y.)  591,  citing  Michel 

V,  London,  etc.,  R.  Co.,  4  Exch.  244.  v,  Allestree,  2  Lev.  172,  i  Vent.  295. 

In  some  cases  against 4nunicipal  cor-  See  also  Brown  v,  Howard,  14  Johns, 

porations,  however,  there  has  been  held  (N.  Y.)  120. 

■not  to  be  such  a  repugnance  between  Ohio.  —  Clark  v.  Fry,  8  Ohio  St.  358, 

these  relations  that  they  cannot  exist  followed  in   Seelen    v,   Ryan,   2  Cine, 

together  and  the  employer  be  liable  to  Super.  Ct.  Rep.  158. 

suit.     Detroit  v,   Corey,  9   Mich.  165,  ivisconsin,  —  Greenberg  v,  Whitcomb 

Campbell,  J.,  dissenting;  Sewall  v.  St.  Lumber  Co.,  90  Wis.  225,  48  Am.  St. 

Paul,  20  Minn.  511,  citing  2  Dillon  on  Rep.  911,  913,  note,  et  seq. 

Municipal    Corporations,    g    769;     St.  United     States, — Washington     Gas 

Paul  V,  Seitz,  3  Minn.  297.  Light  Co.  v,  Lansden.  172  U.  S.  534. 

1.  Alabama,  —  Luling    v.   Sheppard,  England,  —  Swift   v.  Winterbotham, 

112  Ala.   588;  Perminter  v,  Kelly,   18  L.  R.  8  Q.  B.  244;  Petrie  v,  Lamont,  i 

Ala.  716.  C.  &  M.  93,  41  E.  C.  L.  57;  Piggott  on 

Colorado,  —  Miller  v.  Staples,  3  Colo.  Torts,  74. 

^PP-  93*  "1"  tc^f^s  ib^  relation  of  principal 

Dakota,  —  Nichols      v,     Bruns,     5  and  agent  does  not  exist;  they  are  all 

Dakota  28.  wrongdoers  and  may  be  sued  jointly 

Florida,  —  Wheeler  v,  Baars,  33  Fla.  or  separately."    Berghofltt^.  McDonald, 

696.  87  Ing.  549. 

Georgia,  —  Menken  v,  Atlanta,  78  Ga.  EusMiid  and  Wife.  —  Where  the  hus- 

^668.  band's  common-law  liability  for  torts 

Illinois,  —  Walker    v,    Haughey,   25  of  his  wife  has  been  abolished  by  stat- 

111.  App.   135;    Dally  v.  Young,  3  III.  ute,  the  husband  and  wife  need  not  be 

^PP*  39*  -sued  jointly  for  the  torts  of  the  latter 
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VegUcrenoe  of  Aftnt.  —  This  rule  is  applied  in  suits  for  injuries 

caused  by  such  negligent  acts  of  an  agent  as  partake  of  the 
character  of  a  misfeasance.^ 

(4)  Substituting  Principal  by  Amendment.  —  Where  the  agent 
sues  in  his  own  name  or  is  made  the  defendant  when  the  principal 
IS  the  only  proper  party,  the  defect  cannot  usually  be  remedied 
by  an  amendment  substituting  the  principal  for  the  agent, • 

committed  while  acting  as   agent  for  Dirtotliig     Yerdiet. —  In     an    actioo 

her  husband,  but  she  may  be  sued  sep-  against  a  principal  for  the  ton  of  his 

arately  the  same  as  any  other  wrong-  agent  acting  outside  the  scope  of  his 

doer.     Weber  v.  Weber,  47  Mich.  569.  employment,  evidence  must  be  giTcn 

Attaohment.  —  The  statutory  remedy  of  express  authority  on  the  partot  the 

of  attachment  will  not  lie  against  the  principal  or  of  a  subsequent  ratificatioft 

property  of  a  principal  for  wrongful  of  the  act,  or  a  verdict  for  the  defead- 

acts  done  by  an  agent   without    his  ant  is  properly  directed.     Callahan*, 

knowledge.     Myers  v.  Whiteheart,  24  Hyland,  59  111.  App.  347. 

S.  Car.  196,  distinguishing  Reynolds  v.  1.  Mayer    r.    Tliompson-Hatchlsoa 

Witte,  13  S.  Car.  5.  Bldg.  Co.,  104  Ala.  611;  Baird  v.  Ship- 

Forcible    Entry    and    Detainer.  —  An  man,  132  III.  16,  22  Am.  St.  Rep.  504; 

action  for  forcible  entry  and  detainer  Campbell  v.    Portland  Sugar  Co.,  61 

is  an  action  for  a  tort,   and   may  be  Me.  552,  16  Am.  Rep.  503;  Osborne*. 

brought  against  an  agent  although  the  Morgan,  130  Mass.  102,  39  Am.  Rep. 

wrong  was  committed  by  him  for  his  437;    Ellis  v,  McNaughton.    76  MicL 

principal,   in   whom   the  title    to    the  237.     See  also  Texas,  etc.,  R.  Ca  v. 

property  was  vested.     Luling  v,  Shep-  Gay,  88  Tex.  iii,  affirming  (Tex.  Cif. 

pard,  112  Ala.  588.  App.  1894),  27  S.  W.  Rep.  742, 

Form'of  Aetlon.  —  In  order  that  both  9.  Glllr.  Tison,  61  Ga.  161;  Tiller  ». 
the  principal  and  the  agent  may  be  Spradley,  39  Ga.  35;  Crf^scent  Funu- 
sued  jointly  the  same  form  of  action  ture,  etc.,  Co.  v.  Raddatz,  28  Mo.  Appi 
must  lie  against  both.  This  question  210;  Wurzburg  v.  Webb,  19  Nor* 
arises  principally  in  those  jurisdictions  Scotia  414.  See  also  Bonta  r.  Clay,  $ 
in  which  the  distinction  between  tres-  Litt.  (Ky.)  129.  Contra^  Adams  r.  Ed- 
pass  on  the  CMe  and  case  exists,  wards,  115  Pa.  St.  211 ;  Bell  &.  Cofbis, 
Wright  V,  Wflcox,  19  Wend.  (N.  Y.)  343 ;  136  Ind.  260. 

Clark  r.  Fr^,  8  Ohio  St.  358;  Seelen  v.  Agent  Suing  for  Use  ef  PriaeipaL  — 

Ryan,  2   Cine.   Super.   Ct.    Rep.    158;  Where  the  action  has  been  brought  is 

Hewett  V.  Swift,  3  Allen  (Mass.)  420;  the  name  of  the  agent,  bur  it  is  alleged 

Parsons  v.  Winchell,  5  Cush.  (Mass.)  in  the  declaration  that  he  sues  for  the 

592;  Campbell  v,  Portland  Sugar  Co.,  use  of  his  principal,  it  has  been  bdd 

62  Me.  562.     See  also  Gregory  v.  Piper,  that  such  an  amendment  can  be  made. 

9  B.  &  C.  591, 17  E.  C.  L.  454;  M'Manus  Richmond,   etc.,  R.  Co.  v.  Bedell  ^ 

r.  Crickett,  i  East  106;  Veazie  v,  Wil-  Ga.  5^1;  Martin  v.  Lamb,  77  Ga.  251, 

Hams,  8  How.  (U.  S.)  134.  wherein  the  court  said:    "  An  actioo 

Plea  of  PrindpaL  —  Where  the  princi-  upon  such  a  note  by  the  agent  for  tbe 

pal  is  sued  and  seeks  to  relieve  himself  use   of   the    principal   is   virtually  as 

of  liability  on  the  ground  that  the  act  action  by  the  principal,  and  tbe  detih 

of  his  agent  was  neither  authorized  by  of    the  agent    before  or  pending  tbe 

him  nor  ratified,  he  must  plead  such  action   will   not   affect   the  suit.    The 

defense  or  it  will  be  waived.     Byford  words  importing  that  the  agent  sues 

v.  Girton,  90  Iowa  661.  and  that  the  suit  is  for  the  use  of  the 

Affidavit  of  Defense.  —  Where  the  de-  principal  are  surplusage,  and  may  be 

fense  set  up  in  an  affidavit  is  false  rep-  stricken  from  the  declaration  by  amend- 

resentations    made    by   the   plaintiff's  ment,  at  any  time,  whether  before  or 

agent,  an  averment  that  the  principal  after    verdict."       Citing    McLewis   r. 

was  introduced  to  the  defendant  and  Furgerson,  59  Ga.  644,  and  Wilson  v. 

stated  that  he  acquiesced   in   all   the  First  Presb.  Church,  56  Ga.  554. 

agent  had  done,  although  rather  too  Answer  Filed  bj  Agent.  —  In  a  case 

general,  will  suffice  to  connect  the  prin-  where  a  principal  was  substituted  for 

cipal  with  the  tort.     McFeely  v.  llitte,  his  agent,  who  had  been  made  defend- 

(Pa.  1887)  8  Atl.  Rep.  39.  ant  in  an  action  to  foreclose  a  mcn- 
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{^Joinder  of  Agent  with  Principal — (»)  Central  Bnle. — An 
agent  who  has  no  beneficial  interest  in  the  result  of  the  agency 
transaction  may  not  be  joined  with  the  principal  as  a  party  plain- 
tiff or  defendant.  * 

(b)  Ag«iiu  with  Ml  Intcrwt.  —  Where  the  agency  is  one  coupled  with 
an  interest,  the  agent  is  properly  made  a  party,  so  that  full  relief 
may  be  granted  in  a  single  suit.* 

gage,  ic  was  held  that  an  answer  filed  First  Nat.  Bank  v.  Merchants'  Bank, 

by  the  agent  could  stand  as  the  answer  37   Fed.   Rep.   657.     See  also  articles 

of  the  principal  without  any  change  of  Removal  of  Causes;   United  States 

names  or  refiling,  no  answer  having  Courts. 

been  filed  by  the  principal  after  he  was  But  where  one  is   rather  a  trustee 

made  a  party.     Bell  v,  Corbin,  136  Ind.  than  a  mere  agent,  or  has  a  beneficial 

269.  interest,  and  relief  against  him  is  nec- 

1.  California.  —  West    v.    Crawford,  essary  to  a  complete  determination  of 

80  Cal.  19;  Hooper  v.  Flood,  54  Cal.  the  issues,  he  is  properlv  made  a  party, 

ai8;  Powell  t/.  Ross,  4  Cal.  197.  and  if  he  is  a  citizen  of  the  same  state 

Iowa.  —  Lyon  v.  Tevis,  8  Iowa  79.  with  the  complainant  the  cause  cannot 

New  York.  —  Oakey  v.  Bend,  3  Edw.  be  removed.     Scoutt  v.  Keck,  73  Fed. 

Ch.  (N.  Y.)  48a.  affirmed  4  Ch.  Sent.  Rep.  900;  Wilson  v,  Oswego  Tp.,  151 

(N.  Y.)  15;  Walsh  V.  National  Broad-  U.  S.  56. 

way  Bank,  13  Misc.  Rep.  (N.  Y.  C.  PI.)  Yenua.  —  Under  a  provision   of  law 

3,  affirming  II  Misc.  Rep.  (N.  Y.)  349;  which  permits  parties  to  be  summoned 

Lewis  V.  Greider,  49  Barb.  (M.  Y.)  606;  from  other  counties  in  the  state  to^ 

Ogdensburgh,  etc.,R.  Co.  v.  Vermont,  county  in  which  some  one  of  the  de- 

etc,  R.  Co.,  16  Abb.  Pr.  N.  S.  (N.  Y.  fendants  resides,  commencing  an  action 

Supreme  Ct.)  249,  affirming  4  Hun  (N.  against  one  who  was  merely  an  agent 

Y.)  712;  Boyd  V.  Vanderkemp,  i  Barb,  in  the  transaction  will  not  give  juris- 

Ch.  (N.  Y.)  273.  diction  to  summon  the  principal  from 

North  Carolina.  —  Ayers  v,  Wright,  another  county.     Shaver  v.  Lawrence 

S  Ired.  Eq.  (M.  Car.)  229.  County,  44  Ark.  225.     It  is  otherwise 

England.  —  Le  Texier  v.  Anspach,  15  where  both  the  agent  and  the  principal 

Ves.  Jr.  159;  Taylour  v.   Rochfort,    2  are  jointly  liable,  in  which  event  the 

Ves.  282.  action  may  be  btought  in  the  county 

See  also  Davis  v.   Peake,   2  A.   K.  where  either  resides,  and  the  other  sum- 
Marsh.  (Ky.)  543.  moned  to  attend.     Shearer  v.  Evans, 

DismlMad  with  Costs.  —  Where  a  mere  89  Ind.  400;  Mathonican  v.  Scott,  87 

agent    in    the    transaction    has    been  Tex.  396. 

joined  with  the  principal  as  a  party  de-  2.  Schmidt  v.  Dietericht,  t  Edw.  Ch. 
fendant  he  should  be  dismissed  from  (N.  Y.)  119,  citing  Fenton  v.  Hughes,  7 
the  action  with  his  costs.  Paton  v.  Ves.  Jr.  289;  Cobb  v.  Dows,  10  N.  Y. 
Lancaster,  38  Iowa  494;  M'Namara  v.  335,  reversing  9  Barb.  (N.  Y.)  230;  Lex- 
Williams,  6  Ves.  Jr.  143.  ington,   etc.,    R.   Co    v.  Goodman,  15 

Jiurisdietioii  of  Unitod  SUtos  Courts.  —  How.  Pr.  (N.  Y.)  85,  5  Abb.  Pr.  (N.  Y.) 

The  improper  joinder  of  such  agent  as  493;  Triplett  v.  Morris,  (Tex.  Civ.  App. 

a  party  will  not  affect  the  citizenship  of  1898)  44  S.   W.    Rep.   685;    Scoutt  v. 

the  parties  so  as  to  prevent  original  Keck,   73    Fed.  Rep.   900;    Wilson   r. 

jurisdiction    of    United   States   courts  Oswego  Tp.,  151  U.  S.  56.     See  also 

from  attaching,  or  prevent  the  removal  Jewell  v.  Jewell,  11  Rich.  Eq.  (S.  Car.) 

of  a  cause   from   a   state  court  to  a  296. 

United   States  court,   but  such   party  ^n^rr/ whether  the  principal  or  agent 

may  be  dropped  from  the  case.     Wood  may  maintain  separate  actions  with  re- 

V,  Davis,  18  How.  (U.  S.)  467;  Insur-  spect  to  the  interest  of  each.     St.  Louis, 

anceCo.  of  North  America  t/.  Svendsen,  etc..  R.  Co.  v.  Thacher,  13  Kan.  565. 

74  Fed.  Rep.  346;  Reeves  v.  Corning,  Iiijiiiiotioii  Against    Troq^ais.  —  In    a 

51  Fed.  Rep.  774;   New  York  Constr.  bill   for    injunction    to    restrain    tres- 

Co.  V.  Simon,  53  Fed.  Rep.  i;  Brown  passes     committed     by     a     principal 

V,  Murray,  43  Fed   Rep.  614;  Myers  v.  through  his  agent  both  the  principal 

Murray.  43  Fed.    Rep.  695;    Sheffield  and  the  agent  are  properly  made  par- 
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(o)  Whtrt  Trand  If  Charged.  —  So  where  the  suit  is  grounded  on 
fraud,  in  which  the  agent  is  charged  with  participating,  he  is 
properly  made  a  defendant  as  additional  security  for  the  costs, 
even  if  no  other  relief  can  be  adjudged  against  him.* 

(d)  Aftnu  of  Cturporatioiii.  —  An  exception  is  also  made  where  a  bill 
in  equity  is  brought  against  a  corporatio(i  and  a  discovery  is 
sought.  In  such  a  case  the  agents  or  officers  of  the  corporation 
who  are  familiar  with  the  facts  may  be  joined  for  the  purpose  of 
obtaining  an  answer  under  oath.* 

b.  When  Either  May  Sue  or  Be  Sued  —  (i)  Agent  oi 

Party  —  (a)  In  General.  —  The  rule  as  to  parties  in  suits  upon  con- 
tracts made  by  an  agent  with  a  third  person  correspond  to  the 
rules  of  substantive  liability  of  the  principal  and  the  agent  to  such 
third  person.  If  the  agent  has  so  contracted  as  to  make  himself 
liable,  he  may  of  course  be  made  a  defendant;  and  if  he  has 
under  the  contract  rights  which  he  may  enforce,  he  may  of  course 
sue  in  his  own  Jiame.' 

(b)  Under  Cede  PreTisieni  —  Agents  at  PlaintiAi.  —  The  code  radically 
changed  the  law  relating  to  parties  plaintiff  by  substituting  for 
the  common-law  rule  the  equitable  doctrine  that  actions  must  be 

ties.     United  Coal  Co.  v.  Canon  City  him  or  for  other  relief  where  such  is 

Coal  Co.,  34  Colo.  ii6.  possible.     Smith    v.    Green,    37    Fed. 

1.  Gartland  v,  Nunn,   11  Ark.   720;  Kep.   424;    Le  Texier  v,  Anspach,  15 

Shaver  v.  Lawrence  County,  44.  Ark.  Ves.  Jr.  159. 

225;  Stringfield  v,  Graff,  22  Iowa  438;  Charaoter  of  the  Trand. —  In  order  thai 

Lyon  V,  Tevis,  8  Iowa  79;  Donovan  r.  a  mere  agent  may  be  made  a  party  tbe 

Campion,  85  Fed.  Rep.  71;  Smith  v.  fraud  with  which  he  is  char]ged  nof: 

Green,   37   Fed.    Rep.  424;   Le  Texier  be   such  fraud  as  is  cognizable  in  a 

V.  Anspach,   15  Ves.  Jr.  159;    Atwood  court  of  equity.     The   rule   docs  not 

V.  Small,  6  CI.  &  F.  232.  reversing   I  apply   where    the    agent    merely  acts 

Younge  407;    Marshall  v,  Sladden,   7  erroneously.     Lyon  v,  Tevis,  8  Iowa 

Hare  428.     See  also  Ervin  v,  Oregon  79;    Marshall  v,  Sladden,  7   Hare  43S- 

H.,  etc.,  Co.,  23  Blatchf.  (U.  S.)  517;  Attwood  r.  Small,  6  CI.  &  F.  232. 

Coquillard  v,  Suydam,  8  Biackf.  (Ind.)  2.  Fulton  Bank  v,  Sharon  Canal  Co» 

24.  I  Paige  (N.  Y.)  219;  Vermilyea  v.  Fnl- 

*'  It  is  true,  as  a  general  rule,  that  a  ton  Bank,  i  Paige  (N.  Y.)  37;  Many  s. 

mere  agent  who  has  no  interest  in  the  Beekman   Iron   Co.,   9  Paige  (N.  Yj 

suit  ought  not  to  be  made  a  party;  but  188;  Dummer  1/.  Chippenham,  14  Ves. 

if,  in  such  case,  there  be  any  charge  Jr.  249;    Fenton  r.  Hughes,  7  Vea.  It. 

of  fraud  connected  with  the  transaction  289;  Le  Texier  v,  Anspach,  15  Ves.  Jr. 

in  which  the  agent  participated,  and  it  159;    Wych  v.   Meal,  3  P.  Wms.  3iL 

IS  so  charged  in  the  bill,  then  he  may  And  see  in  general  upon  this  subject 

properly  be  made  a  party,  for  even  if  article   Discovery,   Production,  aso 

no  other  decree  would  be  warranted  by  Inspection,  vol.  6,  p.  762. 

the  circumstances  of  the  case  against  Statatory  Changet.  —  In  Colonial,  etc 

him  he  might  be  decreed  to  pav  the  Mortg.  Co.  v.  Hutchinson  Mortg.  Co.. 

costs  of  the  suit,  if  his  principal  should  44  Fed.  Rep.  219,  it  was  said  that "  as 

happen  to  be  or  should  become  insolv-  all  parties,  regardless  of  interest,  axe 

ent."     Gartland    v.    Nunn,    11     Ark.  now  permitted  and  compellable  to  tes- 

720.  tify,  the  necessity  for  making  an  oficer 

Keoesiary  Allegations.  —  The  bill  must  of  the  corporation  a  party  for  the  por- 

show   by   proper  allegations  that  the  poses  of  discovery  no  longer  exists." 

agent  is  liable  on  this  ground  to  the  8.  See  for  a  full  discussion  of  thb 

demand  of  the  complainant  and  must  subject  i  Am.  and  Eng.  Encyc.  of  Lav 

contain  a  prayer  either  for  costs  against  (2d  ed.)  1119  ^'/  seq,^  tit.  Agency. 
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brought  by  the  real  party  in  interest  irrespective  of  the  legal  title.  ^ 
Xzotptioiif  to  G«ii«na  Biil«.  —  Certain  exceptions  were,  however, 
made  to  this  general  rule,  among  them  being  trustees  of  express 
trusts  and  persons  **with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another,"  who  are  permitted  to  sue  in  their 
own  names  without  joining  their  beneficiaries.*  This  provision 
of  the  code  is  said  to  have  been  introduced  to  preserve  the  right 
of  action  in  the  agent  as  it  existed  at  common  law.'  It  seems, 
however,  to  be  more  extensive  in  its  operation.* 

1.  Sec  generally  article  Parties  to  8.  Wolfe  v,  Missouri  Pac.  R.  Co.,  97 
Actions,  vol.  15,  p.  707  ft  seq.  Mo.  473;  Grinnell  v.  Schmidt,  2  Sandf. 

2.  Dakota,  —  McLaughlin    r.    Dead-  (N.  Y.)  706,  3  Code  Rep.  (N.  Y.)  19. 
wood  First  Nat.  Bank,  6  Dakota  406.  4.  At  common    law    a    contract    in 

Indiana,  —  Waddle    v,   Harbeck,   33  writing  which  states  on  its  face  that  it 

Jnd.  231;  Holmes  r.  Boyd,  90  Ind.  332.  was  made  by  one  as  agent  for  a  named 

Iowa,  —  Brown  v.  Sharkey,  93  Iowa  principal,  or  on  his  account,  or  on  his 
157;  Abell  Note  Brokerage,  etc.,  Co.  v,  behalf,  has  been  held  to  be  the  contract 
Hurd,  85  Iowa  559;  Cassidy  v.  Wood-  of  the  principal  only,  the  agent  not 
ward,  77  Iowa  354;  Rice  v,  Savery,  22  being  entitled  to  sue  thereon.  South- 
Iowa  470;  Fear  v,  Jones,  6  Iowa  169.  well  v,  Bowditch,  i   C.  P.  Div.  374: 

Kansas.  —  West  v.   Western    Union  Ogden  v.  Hall,  40  L.  T.  N.  S.  751,  critic 

Tel.  Co.,  30  Kan.  93;   St.  Louis,  etc.,  cising  Paice  v.  Walker,  L.  R.  5  Exch. 

R.  Co.  V,  Thacher,  13  Kan.  565.       *  173;  Brown  v,  Hodgson,  2  Campb.  36; 

Minnesota,  —  Close    v,    Hodges,    44  Davis   v,  James,   5   Burr.   2680.     But 

Minn.   204;    Cremer    v,   Wimmer,  40  see  Cocke  v,  Dickens,  4  Yerg.  (Tenn.) 

Minn.  511.  29,   26  Am.   Dec.  214;    Fitzpatrick  v, 

Missouri, — Snider    v,    Adams    Ex-  Fain,  3  Coldw.  (Tenn.)  15. 

press  Co.,  77  Mo.  523;    Draper  v.  Far-  Under  this  provision  of    the  code, 

r:s,   56    Mo.    App.  417;    Harrigan  v,  however,   it    has    been    held  that  an 

Welch,  49  Mo.  App.  496.  agent  who  thus  contracts  in  writing  is 

New  York,  —  Coffin  v.  Grand  Rapids  entitled  to  sue  in  his  own  name.  So- 
Hydraulic  Co.,  136  N.  Y.  655;  Pitney  cicta  Italiana,  etc.  r.  Sulzer,  138  N.  Y. 
V,  Glens  Falls  Ins.  Co.,  65  N.  Y.  6,  468;  Winters  v.  Rush,  34  Cal.  136; 
ufirminff  61  Barb.  (N.  Y.)  335;  Berry  West  r.  Crawford,  80  Cal.  19;  Heaven- 
V,  Gavin.  88  Hun  (N.  Y.;  i;  HoUings-  ridge  v,  Mondv,  34  Ind.  28;  Rogers  v, 
worth  z/.  Moulton,  53  Hun(M.  Y.)9i,  Gosnell,  51  Nio.  466;  Considerant  v. 
nMrmed  1 19  N.  Y.  612;  Melcher  v,  Brisbane,  22  N.  Y.  389,  2  Bosw.  (N.  Y.) 
Kreiser.  28  N.  Y.  App.  Div.  362,  re-  471,  cited  as  a  leading  case,  in  which 
versing  21  Misc.  Rep.  (N.  Y.)  159;  the  court, /<rr  Wright,  J.,  said:  "The 
Walsh  V.  Reinhart,  20  Misc.  Rep.  (N.  counsel  for  the  respondent  insists  that 
Y.  City  Ct.)  407;  Arosemena  v.  Hinck-  the  sole  intention  of  the  legislature,  in 
ley,  43  N.  Y.  Super.  Ct.  43;  Robertson  amending  the  section,  was  to  remove  a 
V,  National  Steam-Ship  Co.,  (Super,  doubt  that  had  been  expressed  whether 
Ct.)  14  N.  Y.  Supp.  313;  Davis  v.  Rey-  a  factor  or  other  agent  who  had,  at 
nolds,  48  How.  Pr.  (N.  Y.  County  Ct.)  common  law,  a  right  of  action  on  a 
210,  affirmed  5  Hun  (N.  Y.)  651;  Mor-  contract  made  for  the  benefit  of  bis 
gan  V,  Reid,  7  Abb.  Pr.  (N.  Y.  Supreme  principal  (by  reason  of  his  legal  inter- 
Ct.)  215;  Reilly  v.  Cook,  13  Abb.  Pr.  est  in  the  contract)  was,  by  the  code, 
(N.  Y.  Super.  Ct.)  255,  22  How.  Pr.  (N.  deprived  of  that  right.  But  no  such 
Y.)  93.  limited  intention  can  be  inferred  from 

Ohio,  —  Arcade  Hotel   Co.  v,  Wiatt,  the  words  of  the  statute.     Indeed,  it  is 

I  Ohio  Cir.   Dec.  34,  i  Ohio  Cir.  Ct.  only  by  a  liberal  construction  of  the 

Rep.  55.  reversed  on  other  grounds.  44  section  that  the  case  of  a  contract  by  a 

Ohio  St.  33;  Davis  r.  Harness,  38  Ohio  factor  (an  individual  contract)  can  be 

St.  397.  brought  within  it  at  all.  It  is  intended, 

South  Dakota,  —  Hudson  v.  Archer,  manifestly,  to  embrace  not  only  formal 

4  S.  Dak.  128.  trusts,  declared   by   deed   inter  partes^ 

And  see  in  general  article  Parties  but  all  cases  in  which  a  person  acting 

TO  Actions,  vol.  15,  p.  723  et  seq,  in  behalf  of  a  third  party  enters  into  a 
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Agento  ai  Befandanu.  —  An  agent  who  is  entitled  to  sue  by  virtue 
of  these  provisions  is  also  liable  to  be  sued  though  no  such  per- 
mission is  given  in  terms.  ^ 

United  Statei  Covru.  —  This  rule  of  the  code  is  applicable  to  actions 
at  law  in  United  States  courts  sitting  within  the  states  where  it 
obtains.* 

Bequiiite  AUegatieni.  —  It  must  appear  from  the  petition  or  com- 
plaint either  that  the  plaintiff  is  trustee  of  an  express  trust  in  the 
strict  sense  in  which  that  expression  is  used,  or  that  the  privity 
of  contract  required  by  the  code  exists  between  him  and  the 
defendants;  otnerwise  the  action  must  be  brought  by  the  princi- 
pal as  the  real  party  in  interest.' 

(2)  Principal  as  Party.  —  The  rule  that  the  right  of  action  fol- 
lows the  legal  title,  and  therefore  that  the  principal  may  sue  and 
be  sued  as  the  real  contracting  party,  is  one  of  substantive  law 
and  not  entitled  to  a  place  in  the  present  discussion.'* 

(3)  Joinder  of  Agent  with  Principal.  —  In  cases  where  both 
principal  and  agent  are  liable  it  is  generally  held  that  they  can- 
not be  sued  jointly,  but  the  plaintiff  must  elect  which  one  he  will 
hold;  and  a  suit  prosecuted  to  judgment  against  either,  though 
without  satisfaction,  will  have  the  effect  of  discharging  the 
remedy  against  the  other.*     Some  authorities,  however,  incline 

written  express  contract  with  another,  privilege  of  invoking  the  aid   of  tne 

either  in  his  individual  name,  without  courts.*'     See  also  Davis  v.  Harness^ 

description,  or  in  his  own  name,  ex-  38  Ohio  St.  397. 

pressly  in  trust  for,  or  on  behalf  of,  or  8.  Albany,  etc.,   Co.   v,    Lundberg, 

for  the  benefit  of,  another,  by  whatever  121   U.   S.  451;    Weed  Sewing  Mach. 

form  of  expression  such  trust  may  be  Co.  v.  Wicks,  3  Dill.  (U.  S.)  261. 

declared.     It  includes  not  only  a  per*  8.  Mitchell  v.  St.  Mary,  148  lod.  iit; 

son  with    whom,   but   one  in   whose  Rawlings  v.  Fuller,  31  Ind.  255:  Ralli 

name,    a    contract    is    made    for   the  v.  Equitable  Mut.  F.  Ins.  Co.,  16  Misc. 

benefit  of  another.*'  Rep.  (N.  Y.  Supreme  Ct.)  357:  Vestner 

Auctioneer.  —  An  auctioneer  who  in  v,  Findlay,   10  Misc.  Rep.  (N.  Y.  C 

his  own  name  sells  goods  for  a  third  PI.)  410;    Fargo  v.  Owen,  79  Hun  (K. 

person  comes  within  this  provision  of  Y.)   181;    Ferguson  v.    McMahon,    52 

the  code  and  may  sue  upon  a  contract  Ark.    433;    McHenry    v.    Painter,    58 

of  sale.     Bogart  v,  O' Regan,  i  E.  D.  Iowa  365;  Ward  v.  Ryba,  58  Kan.  741: 

Smith  (N.  Y.)  590.  Crescent  Furniture,  etc.,  Co.   v.  Rad- 

1.  Lawrence  v.   Schaefer,    19  Misc.  datz,  28  Mo.  App.  210. 

Rep.  (N.  Y.  Supreme  Ct.)  239,  wherein  4.  See   i   Am.  and   Eng.   Encyc  of 

the  court,  discussing  such  a  provision  Law  (2d  ed.),  pp.  1136.  1168,  tit.  Agency, 

contained  in   the  New  York  Code   of  6.  Alabama,  —  Clealand    v.    Walker^ 

Civil   Procedure,   said:    "While    that  11  Ala.  1058,  46  Am.  Dec.  238. 

section,  on  its  face,  is  in  terms  permis-  Connecticut,  —  Jones    v,    i£tna    Ins. 

sive,  in  allowing  actions  to  be  prose-  Co.,  14  Conn.  501. 

cuted,  yet  a  similar  provision  of  the  Kentucky,  —  Jones    v.    Johnson,     66 

code  was  held  to  warrant  suits  to  be  Ky.  530. 

maintained  against  the  trustee.     Mead  Massachusetts,  —  Raymond  v.  Crown. 

r.  Mitchell,  5  Abb.  Pr.  (N.  Y.  Supreme  etc..  Mills.  2  Met.  (Mass.)  319. 

Ct.)  106,  affirmed  17  N.  Y.  210.     That  is  Missouri,  —  Provencherc  v,  Reifcss, 

the  general  docttine  that  an  executor,  62  Mo.  App.  50. 

administrator,  or  person  expressly  au-  New  Jersey,  —  Elliott  r.   Bodine    59 

thorized  by  statute  to  sue  can  be  prose-  N.  J.  L.  567. 

cuted   by  action  in  pursuance  of  the  New  York, — Oxford  First  Nat.  Bank 

same  authority  that  accords  him  the  v.  Turner,  (Supreme  Ct.)  24    N.    7* 
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to  the  view,  analogous  to  the  general  doctrine  in  actions  of  tort, 
that  the  principal  and  agent  may  be  pursued  either  jointly  or 
severally  until  one  satisfaction  has  been  obtained.* 

2.  Conoerning  the  Pleadings  and  Proof  —  a.  Actions  by  or 

'against   Principals  —  (i)    On   Contracts.  —  In  actions  by  or 

against  a  principal  on  contracts  executed  by  his  agent,the  contract 

may  be  declared  on  either  as  having  been  made  by  the  principal  • 

Supp.  793;    Nason  v,  Cockroft,  3  Duer  sues  •r  is  sued  without  the  other  being 

(N.  Y.)  366;  Mattlage  v.  Poole,  15  Hun  joined.     Rushing  v,  Sebree,   12  Bush 

(N.  Y.)  556,  citing  Meeker  v,  Claghorn,  (Ky.)  198;  Wolcotl  r.  Standley.  62  Ind. 

44  N.  Y.  349;    Equitable  Co-operative  198.    And  objections  on   the    ground 

Foundry  Co.  V.  Hersee,  33  Hun  (N.  Y.)  that    they    are  sued  jointly   may    be 

169.  a^rm^dT  103  N.  Y.  25 ;  Fitzsimmons  waived.     Williams    v,    Uncompahgre 

V.  Baxter,  3  Daly  (N.  Y.)  81;  Borell  r.  Canal  Co..   13  Colo.  469;    Bundy   v. 

Newell,  3  Daly  (N.  Y.)  233.  Bruce,  61  Vt.  619. 

OAio.  —  Lct  V.  Fraternal  Mut.  Ins.  Ag«nej    OrapM  with  an  Inttrtst.^ 

Co.,  I  Handy  (Ohio)  217.  Where  the  agency  is  one  coupled  with 

England,  —  Priestly  v.  Fernie,  3  H.  an  interest,  both  the  principal  and  the 

&  C.  977;  Curlis  r.  Williamson,  L.  R.  agent  may  be   joined  as  defendants. 

10  Q.  B.  57;    Paterson  v,  Gandasequi,  Perkins  t'..Tilton.  53  Neb.  440. 

15  East  62.  8.  Florida,  — ^  St.  Andrews  Bay  Land 

Bemsdy  Wh«re  Joined.  —  Where  the  Co.  v,  Mitchell,  4  Fla.  192. 

principal   and    the    agent    have    been  Illinois,  —  Meers  v.  Stevens,  106  111. 

joined  in  such  an  action,  the  plaintiff  549;  Harding  v.  Parshall,  56  111.  219. 

may  dismiss  his  action  as  to  either  and  Indiana,  —  Day  v.  Henry,   104  Ind. 

proceed  against    the    other.     Ross  v,  324;  Devol  v,  Halstead,  16  Ind.  287. 

McAnaw,  72  Mo.  App.  99,  citing  Rev.  Iowa,  —  Poole  v,  Hintrager,  60  Iowa 

Stat.  Mo.,  1^  2207,  and  (jrews  v.  Lack-  180. 

land,  67  Mo.  619;    Mattlage  v,  Poole,  Michigan,  —  State  University  v,  De- 

15  Hun  (N.  Y.)  556,  cit€d  in  Equitable  troit  Young  Men's  Soc.,  12  Mich.  138. 

Co-operative  Foundry  Co.  v.  Hersee,  Minnesota.  —  Lee     v,     Minneapolis, 

33  Hun  (N.  Y.)  169,  affirmed  103  N.  Y.  etc.,    R.  Co.,  34  Minn.  225;   Stees  r. 

25.  Kranz,  32  Minn.  313;  Weide  v.  Porter, 

1.  Beymer  v,  Bonsall,  79  Pa.  St.  298;  22  Minn.  429. 

M'Alexander  v,  Lee,  3  A.  K.  Marsh.  Missouri,  — Slevin  v,  Reppy,  46  Mo. 

(Ky.)  483:    Maple  v,  Cincinnati,  etc.,  606. 

R.  Co.,  40  Ohio  St.  313,  citing  Wharton  New  York.  —  Delafield  v,  Kinney,  24 

on  Agency,  §  473;  Intersute  Tel.  Co.  Wend.  (N.  Y.)  345;   Sherman  v.  New 

V.  Baltimore,  etc.,  Tel.  Co.,  51  Fed.  York  Cent.  R.  Co..  22  Barb.  (N.  Y.) 

Rep.  49.    See  also  Nave  v.  Hadley,  74  239;  Moore  v,  McClure,  8  Hun  (N.  Y.) 

Ind.   155;    Marriott  v,  Clise,   12  Colo.  557.     Contra^   St.    John   v,    Griffith,    i 

561.  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  39.     See 

"  It  does  not  follow  that  the  agent  also  Dollner  v.  Gibson,  5  Abb.  Dig.  (N. 

can  afterwards  discharge  himself  by  Y.)  89,  note,  reversing  3  Code  Rep.  (N. 

gutting    the  creditor  to  his  election.  Y.  Supreme  Ct.)  153. 

leing  already  liable  by  his  contract,  he  Wisconsin.  —  Burnham    v,    Milwau> 

can  be  discharged  only  by  satisfaction  kee,  69  Wis.  379. 

of  it,  by  himself  or  another.    So  the  United  States.  —  Bank  of  Metropolis 

principal  has  no  right  to  compel  the  v,  Guttschlick,  14  Pet.  (U.  S.)  19. 

creditor  to  elect  his  action,  or  to  dis-  **  The  material  fact  set  forth  in  the 

charge  either  himself  or  his  agent,  but  petition   is  that  defendant  made  the 

can  defend  his  agent  only  by  making  note,  not  how  he  made  it  —  whether  by 

satisfaction    for    him."       Beymer   v,  his  own  band  or  by  that  of  his  agent. 

Bonsall,  79  Pa.  St.  298.  The  mode  of  signing  it  need  not  have 

Olijeotioiis   Beoaue   of  Vo^joiiidmr   or  been    averred.      This    material    fact 

Miijoinder.  —  Whatever  may  eventually  would  be  sustained  by  evidence  either 

be  determined  to  be  the  law  in  this  that  the  sigrnature  was  in  defendant's 

particular.,  no  objection  can  be  taken  handwriting,  or  that  it  was  made  by 

where  either  the  agent  or  the  principal  another  duly  authorized  by  him.    The 
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or  by  him  through  an  agent.  ^ 

Alleging  Authoritj  in  Agent.  —  Authority  in  the  agent  to  execute 

question   of  authority  is  one  of  evi-  lor,  15  Abb.  Pr.  (N.  Y.  Supreme  Cl) 

dence,    not  of  pleading.'*     Slevin    r.  339. 

Reppy.  46  Mo.  606.  Ininffleiwit  Allegations.  —  Where  the 

Allegations   in  Petition  and  Exhibits  intention  is  to  declare  on  the  contract 

Annexed  Thereto.  —  An  allegation  in  a  with  this  form  of  allegation  care  mast 

petition  that  the   contract   was  made  be  taken  to  express  the  fact  that  the 

byr  the  defendant  is  consistent  with  an  principal  made  the  contract.     It  will 

exhibit  containing   the  contract  from  not  do  to  aver  merely  that  the  agent 

which  it  appears  that  the  contract  was  made   the  contract  on   behalf  of  the 

made  for  the  principal  by  an  agent,  principal  or  as  agent  for  the  principal 

Avery  v,  Dougherty,  102  Ind.  443.     So  Childress  v.  Miller,  4  Ala.  447:  Brooks 

a  petition  in  an  action  of  account  in  v,  Harris,  12  Ala.  555;    May  v.  Kelly, 

which  the  goods  were  alleged  as  hairing  27  Ala.  497;  Oxford  First  Nat.  Bank  v, 

been  sold  to  the  defendant  is  not  de.  Turner.  (Supreme  Ct.)  24  N.  Y.  Supp. 

murrable  because  a  bill  of  particulars  793.     Compare  Codding  v.  Mansfield,  7 

which   it    contains    is  headed  *'A   B,  Gray  (Mass.)  272;  Doll ner  zr.  Gibson.  5 

agent  for  C  D.  in  account  with  *'  the  Abb.  Dig.  (N.  Y.)  89.  note,  reversing  3 

defendant.     Wellington  v,  Howard,  5  Code  Rep.  (N.  Y.  Supreme  Cl)  153. 
Ind.  App.  539,  where  the  court  said:        Where  the  allegation  is  thus  defect- 

"  The  caption  of  a  bill  of  particulars  is  ive,  to  be  availed  of  the  defect  must  be 

not  essential  or  material,  and  may  be  challenged  in  the  trial  court.     The  ob- 

tejected  as  surplusage."  jection   cannot  be  raised  for  the  first 

Contraet  Madis  by  Corporation. —  An  time  on  appeal.  Atchison,  etc.,  IL 
averment  in  a  complaint  that  the  con-  Co.  v.  English,  38  Kan.  no. 
tract  was  made  by  a  corporation  is  in  Both  Fonns  of  Allegation.  —  It  is  no- 
effect  an  averment  that  it  was  made  by  necessary  to  declare  both  that  the  coo- 
an  officer  or  agent  of  the  corporation  tract  was  executed  by  the  decendant 
acting  by  its  authority,  since  corpora-  and  that  it  was  executed  by  him 
tions  can.arct  only  through  officers  or  through  his  agent.  Kickleson  r.  Croft, 
agents.     Gallatin  Nat.  Bank  v,  Nash-  2  Burr.  1188. 

ville,  etc.,  R.  Co.,  (Supreme  Ct.)  4  N.        Where    the    petition    contains    two 

Y.  St.  Rep.  714.  counts  merely  stating  the  same  cause 

1.  Montgomery,  etc.,  R.  Co.  v.  of  action  in  different  languai^e,  it  is  do 
Trebles,  44  Ala.  255;  Cochran  v.  Good-  misjoinder  of  causes  to  use  one  form 
man,  3  Cal.  244;  Hoosac  Min.,  etc.,  of  allegation  in  the  first  count  and  the 
Co.  V,  Donac,  10  Colo.  529;  Board  of  other  in  the  second.  Illinois  Cent.  R. 
Education  r.  Greenebaum,  39  111.  6oq;  Co.  v.  Latimer,  128  111.  163. 
Insurance  Co.  of  North  America  v.  Allegation  of  Kotioe.  —  A  reply  of  no- 
McDowell,  50  111.  120;  Ohio,  etc.,  R.  tice  to  an  agent  must  either  contain 
Co.  V.  Middleton,  20  111.  629;  Maier  an  express  allegation  of  his  as:eacy  foe 
V.  Randolph,  33  Kan.  340;  Long  v,  the  defendant  in  the  transaction,  or  the 
Schmidt,  18  S.  Car.  604:  Childress  v,  conclusion  must  follow  as  a  matter  of 
Emory,  8  Wheat.  (U.  S.) 642;  Nickleson  law  from  the  facts  alleged.  Brown  t. 
V.  Croft.  2  Burr.  1188.  Commercial  F.  Ins.  Co.,  86  Ala.  189. 

In  Nickleson  v.  Croft,  2  Burr.  1188,        Af&dayit  of  Defense  in  Action  I17  Pr^d- 

and  in  Childress  v,  Emory,  8  Wheat.  paL  —  Where  the  plaintiff's   statement 

(U.  S.)  642,  it  was  said  that  the  better  in   a  suit  on  a  contract  made  by  his 

form  of  allegation  is  that  the  contract  agent  avers  that  the  defendant  knew 

was    entered    inco    by   the  defendant  that  the  agent  was  contracting  lor  him, 

through  his  agent  duly  authorized  by  and   sets    out    correspondence    wbkh 

him  in  that  behalf.  shows  it,  an  affidavit  of  defense  merdf 

Action  Against  a  Married  Woman. —  stating  that  the  defendant   contracted 

Where  a  married  woman  may  execute  with  the  agent  as  principal   and  deoj- 

a  deed  or  mortgage  by  attorney  only  in  ing   the  effect  of  the  correspondeece. 

certain  cases  specifted  by  law,  if  a  com-  but  not  denying  knowledge    that  the 

plaint  against  her  alleges  that  she  exe-  agent  was  contracting  for  the  plaindfi. 

cuted  such  instrument  by  an  attorney  is  insufficient.     Catasauqua    Mfg.  Ca 

it  must  also  show  by  what  authority  v.  Roberts,  2  Pa.  Dist.  Rep.  39a. 
the  attorney  acted.    Johnston  v.  Tay-        For  the  sufficiency  of  other  affidavits 
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the  contract  is  sufficiently  averred  by  the  use  of  the  general  alle- 
gation, and  need  not- be  affirmed  in  express  words.  ^ 

Written  Contraeto.  —  Where  the  contract  is  in  writing  and  appears 
on  its  face  to  be  the  personal  contract  of  the  agent  only,  it  must 
be  declared  on  as  made  by  the  principal  through  the  agent.* 

in  actions  by  the  principal,  see  Wil-  585;  Sturgis  v.  New  Jersey  Steam  Nav, 

liams  r.  Sawyers,  155  Pa.  St.  129;  Lane  Co.,  35   N.  Y.  Super.  Cl.  251;    Merri- 

V.  Nelson,  6  Kulp  (Pa.)  502.  man  v,  Fulton,  29  Tex.  97. 

Finding  of  Coort.  —  Where  the  issue  A  demurrer  to  a  declaration  against 

joined    is   whether  an  agent  had  au-  a  principal  upon  a  contract  alleged  to 

thority  to  execute  the  contract  in  suit,  have  been  made  by  A.  as  the  agent  for 

a  finding  by  the  court  that  he  assumed  defendant,   but  which  also  sets  forth 

and   damped   to  act  is  an    equivocal  facts  which  show  that  A.  was  not  an 

finding     and     insufficient.       Hibernia  agent  in  its  execution,  does  not  admit 

Sav..  etc.,  Soc.  v,  Moore,  68  Cal.   156.  the  fact  of  agency.     Everett  v.  Drew, 

See  also    Goetz    v.    Goldbaum,    (Cal.  129  Mass.  150. 

1894)  37  Pac.  Rep.  646.  An   answer  in  an  action  against  a 

1.  Goetz  V.  Goldbaum,  (Cal.  1894)  37  principal  for  a  conversion  by  his  agent 
Pac.  Rep.  646  [disaMroving  St.  John  v,  which  alleges  that  the  *'  defendant  by 
Griffith,  I  Abb.  rr.  (N.  Y.  Supreme  his  agent  demanded  that  plaintiff 
^^•)  39]:  ^^11  ^'  Hamilton  County,  62  should  pay  the  reasonable  value  of  the 
Iowa  448;  Nicholas  r.  Oliver,  36  hf.  H.  storage  of  said  goods.'*  before  they 
218;  Begwelin  v,  Lee,  (Supreme  Ct.)  8  would  permit  their  removal,  is  an  ad- 
N.  Y.  St.  Rep.  798  [disHngidskiHg  mission  of  the  agent's  authority, 
Buffalo  Catholic  Institute  v.  Bitter,  87  Murry  v,  Webber,  103  Iowa  477. 
N.  Y.  250];  Partridge  v.  Badger,  25  In  Willard  v,  Williams,  7  Gray- 
Barb.  (N.  Y.)  146;  Sherman  v.  Com-  (Mass.)  184,  which  was  an  action  for 
stock,  2  McLean  (U.  S.)  19,  21  Fed.  money  alleged  to  have  been  received 
Cas.  No.  12.764;  Childress  v.  Emory,  8  by  the  defendant  through  his  agent,  it 
Wheat.  (U.  S.)  642;  Bank  of  Metropolis  was  decided  that  an  allegation  in  such 
V,  Guttschlick,  14  Pet.  (U.  S.)  19.  See  form  is  unnecessary,  and  that  an  an- 
also  State  University  v,  Detroit  Young  swer  that  the  defendant  never,  by 
Men's  Soc,  12  Mich.  138;  Rend  v,  himself  or  agent,  received  the  money 
Boord,  75  Ind.  307.  is   not  an   admission    of  the  agency. 

Under  an  allegation  that  the  defend-  The  court  said:  "The  case  falls 
ant,  under  the  name  of  "  O.  E.  Hill,  within  the  decision  in  Woodbury  v, 
Cas.,"  entered  into  the  contract,  any  Jones,  3  Gray  (Mass.)  261,  and  must  be 
appropriate  authorization  of  the  agent  governed  by  it.  The  allegation  of  the 
may  be  given  in  evidence.  The  plain-  agency  of  Beecher  was  an  unnecessary 
tiff  is  not  limited  to  proof  of  usage,  and  and  useless  averment,  which  the  plain- 
allegations  as  to  usage  may  be  treated  tiff,  under  section  2  of  Stat.  1852,  c. 
as  surplusage  or  stricken  out.  Seeber  312,  ought  not  to  have  inserted  in  his 
V,  Commercial  Nat.  Bank,  77  Fed.  declaration,  because  it  was  not  a  '  sub- 
Rep.  957.  stantive  fact  necessary  to  constitute  the 

Adndffioni  of  Agent's  Authority.  —  In  cause  of  action.'     It  is  only  such  sub- 

an  action  on  a  contract  containing  a  stantive  facts  as  the  plaintiff  is  bound 

stipulation   that  no  agent  shall   have  to  aver  under  section  2  that  the  defend- 

authority  to  varv  it,  a  demurrer  to  an  ant  is  required  to  deny  under  section 

answer  which  alleges  that  there  was  a  14,  and  which  if  not  denied  shall  be 

change   made   by   a    duly    authorized  deemed  to  be  admitted  under  sectioa 

agent  of  the  plaintiff  admits  that  the  26." 

agent  had  authority.      Easterly   Har-  Snbmisiion  to  Arbitration.  —  An  award 

vesting  Mach.  Co.  r.   Bemis,  93  Iowa  on  submission  to  arbitration  which  re- 

398.  cites  that  one  of  the  parties  appeared 

Where  the  pleadings  contain  admis-  by  an  agent  sufficiently  shows  that  the 

sions  of  the  authority  of  the  agent,  no  agent  was  authorized  in  the  premises, 

evidence  of  his  authority  need  be  in-  Detroit  v,  Jackson,   i  Dougl.   (Mich.) 

troduced  as  against  the  party  making  106. 

them.     Cros!«  v,  Atchison,  etc.,  R.  Co..  8.  Chapman    v,    Lee,   47    Ala.    143;: 

141    Mo.   132,  affirming  71    Mo.   App.  Penn  Mutual  L.  Ins.  Co.  z^.  Conoughy^ 
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In  Some  Jnriidiotioni  this  form  of  allegation  is  required  in  all  cases.* 

(2)  For   Torts,  —  Either  form  of  allegation  is  also  proper  in 

actions  ex  delicto  against  a  principal  for  an  act  of  his  agent  for 

which  the  former  is  liable  to  the  party  injured.* 

54  Neb.  123  [Wa*»^  Webster  r.  Wray,  19  Maynard,   57    Conn.    157;     Plumb  v. 

Neb.  558] ;    Chandler  v.  Coe,  54  N.  H.  Curtis,  66  Com.  154;  Porter  v,  Ritch, 

561;  Buffalo  Catholic  Institute  v.  Bit-  70  Conn.  235.     Advantage  of  a  failure 

ter,  87  N.  Y.  256,  distinguished  in  Beg-  to  conform  to  this  rule  must  be  taken 

welin  V,  Lee,  (Supreme  Ct.)  8  N.  Y.  St.  seasonably  and  in  proper  manner  or  it 

Rep.  798;    Arnold  v.  Bernard,  8  Abb.  will  be  deemed  to  have  been  waived. 

Pr.  N.  S.  (N.  Y.  Super.  Ct.)  116;    Har-  Santo  v.  Maynard.  57  Conn.  157. 

ris   V,  Richmond,  etc.,   R.  Co.,  31  S.  Bailing  Ol^eetioiL  to  DaCeot.  —  An  ob- 

Car.  88;    Tarver  v.  Garlington,  27  S.  jection  on  the  ground  that  the  i>etiiion 

Car.  107;    Seeber  v.  Commercial  Nat.  does  not  contain  such  allegation  is  one 

Bank,  77  Fed.  Rep.  957.     See  also  Ox-  to  the  evidence  upon  the  ground  of  a 

ford  First  Nat.   Bank  v.  Turner,  (Su-  variance  between  pleading  and   proof, 

preme  Ct.)  24  N.  Y.  Supp.  793.  If  it  is  not  made  in  the  trial  court  it  is 

In  New  Hampshire  the  court,  in  the  waived.     Akers  v,  Kirke,  91  Ga.  590. 

case  of  Chandler  z/.  Coe,  54  N.  H.  561,  Kamei  of  Agents. —  It  is  not  necessary 

discussing  the  note  to  Rathbon  v.  Bud-  to  allege  the  names  of  agents  by  whom 

long,  I  Am.  Lead.  Cas.  (5th  ed.)  764,  a  party  was  represented  in  transactions 

and  the  authorities  which  held  that  an  which  are   pleaded.     Ft.  Worth,  etc, 

undisclosed  principal  could  not  sue  or  R.  Co.  v.  Lindsey,  11  Tex.  Civ.  App. 

be  sued  on    contracts   made    by    the  244,  citing  Texas,  etc.,  R.  Co.  v.  Ross, 

agent,  said  with  reference  to  the  form  62  Tex.  447. 

of  declaring:  "  We  see  no  serious  ob-  8.  King  v.  Fitch,  2  Abb.  App.  Dec 
jeciion,  in  an  action  upon  an  express  (N.  Y.)  508,  i  Keycs  (N.  Y.)  432:  Ben- 
contract,  against  declaring  that  the  nett  v.  Tudson,  21  N.  Y.  239;  Gaffney 
agent  promised,  or  that  the  principal  v,  Colvill,  6  Hill  (N.  Y.)  567;  Bank  of 
promised,  without  mentioning  the  Metropolis  v.  Guttschlick,  14  Pet.  (U. 
name  of  the  agent;  nor,  where  the  S.)  19;  Brucker  r.  Fromont,  6  T.  R, 
contract  is  in  writing  in  the  name  of  659;  Wheailey  v,  Patrick,  2  M.  &  W. 
the  agent,  against  declaring  that  he  651;  Mackay  v.  Commercial  Bank,  L. 
made  it,  or  that  the  principal  made  it  R.  5  P.  C.  394. 

by  the  name  of  the  agent."  illeging  Kames  of  Agents.  —  The  corn- 
Contract  under  Seal.  —  Where  the  ac-  plaint  need  not  state  the  names  of  the 
tion  is  brought  against  the  principal  on  officers  or  agents  who  did  the  act  con- 
a  contract  made  by  the  agent  in  his  stituting  the  cause  of  action.  Todd  v. 
own  name  upon  which  the  former  can-  Minneapolis,  etc.,  R.  Co.,  37  Minn.  35S. 
not  be  sued,  such  as  contracts  under  Thus,  although  the  act  is  alleged  to 
seal,  the  petition  is  demurrable  even  have  been  done  by  the  defendant 
though  it  declares  upon  the  contract  in  through  his  agent  a  motion  to  make 
this  form.  Farrar  v.  Lee,  10  N.  Y.  the  petition  more  definite  and  certain 
App.  Div.  130,  citing  Briggs  v.  Part-  will  not  lie  to  compel  the  name  of  the 
ridge,  64.  N.  Y.  357.  agent  to  be  stated.     Lee  v,  Minneapo- 

1.  Peyton  v.  Cook,  (Tex.  Civ.  App.  lis,  etc.,  R.  Co..  34  Minn.  225. 

1895)  32  S.  W.  Rep.  781  [citing  Lewis  In  a  New  York  case,  however,  which 

V,  Hatton,  86  Tex.  533];  ArndtS'.  Boyd,  contained  such  form  of  allegation,  it 

(Tex.  Civ.  App.   1898)  48  S.  W.   Rep.  appearing  that  the  corporation   had  a 

771;  Lewis  V.  Alexander,  51  Tex.  578;  great  number  of  officers  and  agents  in 

Atlanta,  etc.,   R.  Co.   v,  Texas  Grate  different  parts  of  the  country,  it  was 

Co.,  81  Ga.  608.     Contra^  San  Antonio  held  that  the  name  of  the  particular 

Gas  Co.  V.  Harber,  i  Tex.  App.   Civ.  agent  should  be  furnished,  and  that  the 

Cas.,  §  1 1 24.  remedy  was  by  a  motion  to  make  the 

In  Conneoticnt  this  form  of  allegation  complaint   more   definite  and    certain, 

is   required   by   rules  of   the    Practice  rather  than  by  a  request  for  a  bill  of 

Act,  c.  3,  §  I,  which  provide  that  an  particulars.     Schellens  v.  Equitable  L. 

act   or  promise  by  a  principal  (other  Assur.  Soc,  32  Hun  (N.  Y.)  235.     See 

than  a  corporation),  if  in  fact  proceed-  also  Warsawer  v.  Hotchkiss,  (Supreme 

ing    from    an     agent    known     to    the  Ct.)  27  N.  Y.  Supp.  491. 

pleader,  should  be  so  stated.     Santo  v.  In  an  action  against  a  corporation  for 
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(3)  Allegations  and  Proof — Aetiom  Bx  Contraoto.  —  Where  the 
contract  may  be  directly  charged  as  that  of  the  principal,  evi- 
dence that  it  was  made  by  his  duly  authorized  agent  does  not 
constitute  variance.* 

damages  caused  by  false  representa-  Jowa,  —  Poole  v,  Hintrager,  60  Iowa 

tions  of  the  defendant's  agents,  a  bill  180;    Hancock  v,  Hintrager,  60  Iowa 

of  particulars  giving  the  names  of  the  374. 

agents  may  be  demanded.     But    the  Minnesota,  —  Weide    v.    Porter,     22 

moving  affidavit,  to  be  sufficient,  must  Minn.  429. 

allege  that  the  defendant  is  ignorant  Missouri,  —  Slevin  v,  Reppy.  46  Mo. 

of  their  names,  and  also  that  the  male-  606;  Clydesdale  Horse  Co.  r.  Bennett, 

ing    of    the    false    representations    is  53  Mo.  App.  333. 

denied   by  the  defendant,   unless  its  Montana,  —  Helena    Nat.    Bank    v, 

answer  makes  such  denial  and  a  copy  Rocky  Mountain  Tel.  Co.,  20  Mont.  379. 

has  been  furnished  to  the  judge.    Tal-  New  York,  —  Moore  v.   McClure,   8 

madge  v.  Sanitary  Security  Co.,  2  N.  Hun  (N.  Y.)  557;   Gaffney  v,  Colvill,  6 

Y.  App.  Div.  43.  Hill  (N.  Y.)  567. 

Fraud  or  XisTtprtsantatioiii  of  Agents.  England,  —  Mortimer  v,  M'Callan,  6 

—  Where  it  is  alleged  that  fraud  or  M.  &  W.  58;   Glad  well  v,  Sieggall,  5 

misrepresentations  upon  which  the  ac-  Bing.  N.  Cas.  733,  35  E.  C.  L.  292, 

tion   is  grounded   were  made    by  an  8  Scott  60. 

agent  of  the  defendant,  it  must  also  be  In  Equity.  —  The  rule  is   the  same 

averred  that  he  had  authority  from  the  whether  the  action  is  brought  at  law 

defendant  to  commit  the  fraud  or  make  or  in  equity.    Meers  v,   Stevens,   106 

the  representations.     Goodrich  v.  Rey-  III.  549. 

nolds,  31  111.  490;  Golden  v.  Knox.  31  An  Aetion  upon  an  Aceonnt  Stated  is 
111.  498;  Baker  v.  Williams,  31  111.  499;  supported  by  evidence  that  the  account 
Da  vies  t^.  Lyon,  36  Minn.  427;  Clark  was  stated  either  with  the  defendant  or 
V.  Lowering,  37  Minn.  120*.  Kennedy  v,  with  an  authorized  agent.  Mink  v, 
McKay,  43  N.  J.  L.  288,  39  Am.  Rep.  Morrison,  42  Mich.  567;  Powell  v, 
581;  Pennsylvania  Cent.  Ins.  Co.  v.  Wade,  109  Ala.  95. 
Kniley,  2  Pearson  (Pa.)  229  \ciHng  An  AUeigation  that  the  Contraet  Was 
Hackney  v.AUegany  County  Mul.  Ins.  Signed  by  the  Prineipal,  by  '*  his  own 
Co.,  4  Pa.  St.  185];  Keefe  v,  Sholl,  181  proper  hand  being  thereunto  sub- 
Pa.  Sl  go.  See  also  Carpenter  v,  Lee,  scribed,"  is  sustained  by  evidence  that 
5  Yerg.  (Tenn.)  265.  his  name   was  written    by  an  agent 

Where  the  defendant  in  an  action  having  authority  to  do  so.     Helmsley 

upon  a  note  pleads  fraud  and  misrep-  v.    Loader,    2  Campb.  450.    See  also 

resentation  by  the  agents  of  the  payee  Boulware  v,   M'Comb,   Harp.   L.    (S. 

in  obtaining  it,  the   pleading  should  Car.)  416.     But  not  by  evidence  which 

disclose    the    names  of  such  agents,  shows  that  it  was  signed  by  an  agent 

American  Nat.  Bank  v,  Cruger,  (Tex.  by    procuration    from    his    principal. 

Civ.  App.  1898)  44  S.  W.  Rep.  1057.  Levy    v,   Wilson,   5   Esp.   N.   P.   180; 

Action  for  Croelty  to   Animals  —  Kew  Jones  v.  Mars,  2  Campb.  305. 

Jvnej  Law.  —  In  an  action  against  a  Instances  of  Tarianoe.  —  An  allegation 

principal  for  an  act  of  cruelty  to  ani-  that  a  contract  was  made  by  the  de- 

mals,  done  by  his  agent,  the  complaint  fendant  is  not  sustained  by  a  contract 

must  allege  that  the  principal  caused  which  shows  on  its  face  that  he  was  a 

or  procured  it  to  be  done.     It  is  not  mere  agent  for  another  in  its  execu- 

sufficient  to  allege  that  he  did  it  by  his  tion.     Lawton  v.  Swihart,  10  Ind.  562; 

servant  or  agent,  but  his  direct  agency  Leach  v.  Blow,  8  Smed.  &  M.  (Miss.) 

must  be  shown  by  his  presence,  order,  221;  Sroelser  v.  Wayne,  etc..  Turnpike 

or  direction.     Roeber  v.  Society,  etc.,  Co.,  82  Ind.  417. 

47  N.  J.  L.  237.  On  the  other  hand,  an  allegation  that 

1.  California.  —  Bibb     v,     Bancroft,  the  contract  was  made  by  the  defend- 

(Cal.  1889)  22  Pac.  Rep.  484.  ant  through  an  agent  is  not  sustained 

Illinois.  —  Meers  v.  Stevens,  106  111.  bv   proof  of  a  contract  in  person  by 

549.  hiro.     Bigler  v.  Baker,  40  Neb.   325. 

Indiana,  —  Fraser     v.     Spofford,     5  See  also  Greenfield  v,   Monaghan,   85 

Blackf.  (Ind.)  207.  Iowa  211. 
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Aetioni  Ex  Delicto.  —  So  in  actions  ex  delicto  where  the  charge  is 
that  the  principal  caused  the  injury,  it  will  be  supported  by  evi- 
dence showing  that  it  was  done  by  the  agent.  ^ 

(4)  Order  of  Proof,  —  The  statements  and  conduct  of  one 
claiming  to  act  as  agent  for  another  are  available  as  evidence 
against  the  principal  only  in  the  event  that  the  agency  is  estab- 
lished by  other  evidence.  But  the  order  of  proof  is  within  the 
discretion  of  the  court,  and  it  is  no  objection  that  such  state- 
ments and  conduct  are  introduced  first  in  point  of  time.* 

(5)  Pleading  Ratification,  —  In  an  action  against  a  principal  for 
an  act  of  an  agent  not  within  the  scope  of  his  authority,  but 
which  has  subsequently  been  ratified,  the  ratification  is  equiva- 
lent to  an  original  authority?'  and  it  is  unnecessary  to  plead  it 
specially."* 

Answer  of  Payment.  —  An  answer  set-  that    apply    to    transactions    between 

ting  up  a  payment  10  the  plaintiff  is  other  persons."    Swofford  v.  Gray,  8 

supported  by  proof  showing  payment  Ind.  508. 

to   an    agent    for    him.      Wolcott    v,  8.  See   i   Am.  and   Eng.  Encyc.  of 

Smith,  15  Gray  (Mass.)  537-  Law  (2d  ed.)  1181  et  seq.^  \\\\^  Agnuj. 

An  Allegation  of  Kolioe  to  a  party  4.  Plumb  v,  Curtis,  66  Conn.  154; 

contained  in  a  pleading  is  supported  HoosacMin.,etc.,  Co.  t^.  Donat,  loColo. 

by  proof  of  notice  to  his  authorized  529;  Smyth  v.  Lynch,  7  Colo.  App.  383; 

agent.     Marshall  v,  Gilman,  52  Minn.  Smith  v,  Des  Moines  Nat.  Bank.  (Iowa 

88;  Black  v,  Childs,  14  S.  Car.  312.  1899)  78  N.  W.  Rep.  238;    Long  v.  Os- 

1.  Hamilton  v.  Rich  Hill  Coal  Min.  born,  91  Iowa  160;  Bigler  v.  Baker,  40 

Co.,  108  Mo.  364;  Draper  v.  Fitzgerald,  Neb.  325;  Hoyt  v,  Thompson,  19  N.  Y. 

30  Mo.  App.  518;  Brucker  v,  Fromont,  207;  Merritt  v,  Bissell,  84  Hun  (N.  Y.) 

6  T.  R.  659.  194,  reversed  on  other  grounds  155  N. 

8.  Shepard  r.  Goben,  142  Ind.  318;  Y.  396;  Hubbard  r.  William stown,  61 
Rowell  V,  Klein,  44  Ind.  290;  Gage  v.  Wis.  400.  See  also  Downer  v.  Morri- 
Averill,  57  Mo.  App.  iii;  Smith  v.  son,  2  Gratt.  (Va.)  238. 
Dodge,  (Supreme  Ct.)  3  N.  Y.  Supp.  Ploading  Batiiloatlon. —  Since  ratifica^ 
866;  Central  Pennsylvania  Telephone,  tion  need  not  be  specially  pleaded,  t 
etc.,  Co.  V.  Thompson,  112  Pa.  St.  118.  reply  setting  it  up  constitutes  no  de- 
See  for  a  discussion  of  this  subject,  parture  from  the  cause  of  action  9et  up 
article  Order  of  Proof,  vol.  15,  p.  387.  in  a  petition  against  a  principal  based 

CaUfonda.  —  This     rule    obtains    in  on  an  act  done  by  his  agent.     McLach- 

California  notwithstanding  the  provi-  lin  t/.  Barker,  64  Mo.  App.  511.    And  a 

sion  of  Code  Civ.  Pro.,  )^  1870,  which  defense   of   ratification  m   an  ans^ 

permits  the  acts  and  declarations  of  states  no  new  matter  calling  for  denial 

agents  to  be  proved  *'  after  proof  of  by  way  of  reply.     Hoosac  Min.,  etc. 

agency."     Bates   v.   Tower,    103  Cal.  Co.  v,  Donat,  10  Colo.  529. 

404.     And  see    Ferguson   v,   McBean,  Stating  Facts,  —  Where  ratification  is 

(Cal.  1894)  35  Pac.  Rep.  559.  pleaded  an  express  averment  that  the 

Bnle  to  Be  Preferred. —  **  The  better  defendant    ratified  the    agreement  is 

practice  undoubtedly  is  first  to  require  sufficient    without    stating    the   facts 

proof  of  the  agency  or  of  facts  from  showing  how  it  was  ratified.     Harding 

which  agency  may  be  fairly  inferred,  v,  Parshall,  56  111.  219. 

and   if  this  fail  much  useless  matter  A  Complaint  Based  <m  a  Subscripti9n 

may  be  eliminated  from  the  cause.*'  made  by  the  defendant  which  averred 

Central  Pennsylvania  Telephone,  etc.,  that  another   person   subscribed,  and 

Co.   V,   Thompson,   112    Pa.    St.   118.  the  defendant  afterwards    ratified,  is 

And    see    Campbell    v,    Sherman,  49  not  met  by  an  answer  which  asserts 

Mich.  534.  that  the  defendant  did  not  subscnbe. 

Bnlei  of  Eyidenoe.  —  "Transactions  The  liability  arises  from  the  ratifica- 
of  principal  and  agent  are  ordinarily  tion,  not  from  the  making  of  the  sob- 
governed  by  the  same  rules  of  evidence  scription,   and    the   allegation  in  the 

904  Volume  XVI. 


Xbdr  BftUtlmii  PRINCIPAL  AND  AGENT,    with  Third Pmou. 

a.  Actions  by  or  against   Agents — (i^  In  General, — 

Where  a  petition  or  complaint  in  an  action  eitner  by  or  against 
an  agent  snows  on  its  face  that  he  was  a  mere  agent  acting  for  a 
known  principal  in  the  matter,  it  discloses  no  cause  of  action,^ 
unless  it  also  alleges  facts  which  bring  him  within  one  of  those 
classes  of  agents  who  may  sue  and  be  sued.* 

Suing  for  Um  of  PrindpaL  —  It  is  no  objection  to  a  petition  by  an 
agent  who  is  entitled  to  sue  in  his  own  name  that  he  alleges  the 
suit  to  be  for  the  use  of  his  principal.* 

(2)  Contracts  with  Words  Descriptio  Persona  —  Agont  ai  Plaintiit 
—  In  declaring  on  a  written  contract  containing  words  indicative 
of  agency,  but  which  are  merely  descriptive  of  the  plaintiff,  it  is 
sufficient  if  he  declares  in  his  own  name.  If  the  words  of 
description  are  added  they  will  be  looked  upon  as  mere 
surplusage.'* 

answer  is  only  a  kind  of  negative  preg-  was  decided  that  a  petition  in  an  action 

nant.     Wilson  v,  Evansville,  etc.,  R.  brought  by  an  agent  which  failed  to 

Co.,  ^  Ind.  510.  show  any  right  in  him  to  sue  could  not 

Failure  to  File  Reply,  —  To  a  plea  of  be  objected  to  upon  this  ground  in  the 

ratification  it  cannot  be  objected  on  ap-  absence  of  affirmative  allegations  show- 

peal  that  the  ratification  was  admitted  ing  no  legal  capacity, 

by  failure  to  file  a  reply  where  the  issue  8.  Buffington  v,   Blackwell,   52  Ga. 

has  been  tried  as  if  a  proper  reply  was  129:  Richmond,  etc.,  R.  Co.  v.  Bedell, 

filed.     Comer  v.  Way,  107  Ala.  300.  88  Ga.  591 ;  Rarosdelfs  Case,  2  Ct.  of 

1.  Gill  V.  Tison,  61  Ga.  161;  Freese  CI.  508.    See  also  Hymer  v,  Ijams,  56 

r.  Crary,  29  Ind.  524;    Charboneau  v.  Md.  470. 

Henni,  24  Wis.  250.  Adding  Booh  Allegatioii  by  Amsndmmit. 

Amandiiig  Petition.  —  Where  a   peti-  — The  declaration   may   be  amended 

tion  shows  that  a  defendant  has  thus  after  the  suit  has  been  commenced  by 

acted  in  the  transaction  involved,  an  the  agent  in  hit  own  name,  by  adding 

amendment  striking  out  the  objection-  such    an    allegation.       Buffington    v, 

able  allegations  so  as  to  state  a  cause  Blackwell,  52  Ga.  129.     But  no  neces- 

of  action  against  the  defendants  per-  sity  exists  for  such  amendment,  since 

sonally  may  not  be  permitted.     Char-  the  agent  is  entitled  to  maintain   the 

boneau  v.  Henni,  24  Wis.  250.  action  in  his  own  name  without  more. 

8.  Richmond,  etc.,  R.  Co.  v.  Bedell,  Spence  v,  Wilson,  102  Ga.  762. 

88   Ga.   591;    Tinsley    %\    Dowell,    87  ^Alabama,  —  Castleberry     v,    Fen- 

Tex.  23.  nell,  4  Ala.  642. 

Genaral  Allegations.  —  Facts  must  be  California,  —  Zeigler    v.    Wells,    28 

alleged.    Mere  general  allegations  that  Cal.  264. 

he  is  such  an  agent  are  not  sufficient.  Georgia.  —  McDuffie  v,  Irvine,  91  Ga. 

Tinsley  v.  Dowell,  87  Tex.  23.  748;    Owsley   v.   Woolhopler,    14  Ga. 

Plea  of  Hon  Astnmpiit.  —  A  plea  of  124;  Davies  t^.  Byrne,  10  Ga.  329. 

non  assumpsit  to  the  suit  of  an  agent  Maryland,  —  Graham  v,  Fahnestock, 

on  common  counts  puts  in  issue  the  5  Gill  (Md.)  215. 

right  of  the  plaintin  to  maintain  the  Massachusetts,  —  Buffum  v,  Chad- 
action.    Nabors  v.  Shippey.  15  Ala.  293.  wick,  8  Mass.  103. 

Code    Bemnrrer    for    Want   of  Legal  Nebraska,  —  Andres    v,   Kridler,  47 

Oapadty  to  Sue. -^  It  was  held  in  Nave  Neb.  585.  citing  Thomas  v,  Carson,  46 

V.  Hadley,  74  Ind.  155,  that  the  statu-  Neb.  765. 

tory  ground  of  demurrer  that  the  plain-  New  Jersey,  —  Terhune  v,  Parrott,  59 

tif!  has  no  legal  capacity  to  sue  has  no  N.  J.  L.  16. 

applicability  to  an  agent  plaintiff,  but  New  York,  —  Davis  v,  Garr,  6  N.  Y. 

refers  only  to   legal   disabilities  like  134;  Hunt  v.  Van  Alstyne,  25  Wend, 

infancy,  idiocy,  and  coverture.      So  in  (N.  Y.)6o5;  Ogdensbur^h  Bank  v.  Van 

Ralli  V.  Equiuble  Mut.  F.  Ins.  Co.,  16  Rensselaer,  6  Hill  (N.  Y.)24o;  Bennett 

Misc.  Rep.  (N.  Y.  Supreme  Ct.)  357,  it  v,  Whitney,  94  N.  Y.  302;    Hallett  v, 
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Agent*  ai  Defondanto.  —  This  rule  that  merely  descriptive  words 
need  not  be  contained  in  the  pleading  applies  in  actions  against 
agents  as  well  as  in  actions  by  them.* 

(3)  Affidavits  of  Defense,  — In  an  action  against  an  agent  on 
parol  contract,  an  affidavit  of  defense  that  he  acted  merely  as 
agent  for  a  disclosed  principal  is  sufficient  to  send  the  case  to  a 
trial. » 

(4)  Form  of  Action  on  Unauthorized  Contract.  —  The  fonn  of 
action  which  might  be  brought  against  an  agent  who  had  entered 
into  a  contract  which  was  not  binding  upon  his  principal  because 
unauthorized  was  the  cause  of  considerable  diflference  of  opinioo 
among  the  early  authorities.  Some  of  them  held  that  the  agent 
might  be  sued  on  the  contract  though  it  was  in  writing  and  pur- 
ported to  be  the  contract  of  the  principal  only.'  It  is  now  gen- 
erally held,  however,  that  the  agent  may  not  be  sued  on  the 
contract  unless  it  contains  apt  words  to  fix  upon  him  a  personal 
liability.*     In  all  other  cases  the  agent  must  be  sued  for  breadi  of 

Harrower,  33  Barb.  (N.  Y.)  537;  Gould  discharge  the  agent  from  liability.  Atfl 

V.   Glass.   19  Barb.   (N.  Y.)  170.    See  r.  Bush.  19  W.  N.  C.  (Pa.)  448. 

also  Meyer  v,  Fiegel.  7  Robt.  (N.  Y.)  Inanactionby  the  transferee  of  notes 

122,  34  How.  Pr.  (N.  Y.)  434.  for  the  breach  of  warranty  that  ifcey 

Tentussee,  —  Whiteside  r.  Button,  2  were  not  forged  or  fictitious,  an  ai- 

Coldw.     (Tenn.)    94;     Rutherford    v.  davit  of  defense  that  the  plaintiff  was 

Mitchell.  I  Mart.  &  Y.  (Tenn.)  261.  agent  for  the  real  maker  in  taking  up 

Virginia,  —  Porter    v,    Nekervis.    4  the  notes  entitles  the  defendant  tot 

Rand.  (Va.)  359;  M' Williams  v.  Willis,  trial.    Strauss  v.  Hensey,  7  App.  Cas. 

I  Wash.  (Va.)  199.  (D.  C.)  289. 

In  Newbold  v.  Wilson.  Minor  (Ala.)  8.  Lazarus  v.  Shearer,    2  Ala.  718; 

12,  consistent  with  the  more  technical  White  v.  Skinner,   13  Johns.  (N.  T.) 

rules  governing  variance  between  alle-  307:  Dusenbury  v.  Ellis,  3  Johns.  Ca& 

gations  descriptive  of  written  contracts  (N.  Y.)  70;  Hamburg  Bank  v.  Wray,4 

and  the  proof,  it  was  held  necessary  Strobh.  L.  (S.  Car.)  87  \citing  Edinis 

for  the  agent  to  add    the    descriptive  v.   Brown,  i   Rich.  L.  \S.  Car.)  255]; 

words  in  his  writ  and  declaration.    See  Proctor  v.  Webber,  i  D.  Chip.  (Vl)37i: 

also  Durfee  v.  Morris,  49  Mo.  55.  Roberts  v.  Button,    14  Vu    195.    Set 

1.  Penn.   Mut.  L.  Ins.    Co.  v.  Con-  also  Kroeger  v.  Pitcairn,   loi  Pa.  St. 

.  oughy.  54  Neb.  123;  Atlanta  Brewing,  311,    47    Am.    Rep.   718;    McConn  f. 

etc.,  Co.  V,  Bluthenthal.  loi  Ga.  541.  Lady.  10  W.  N.  C.  (Pa.)  493. 

where  the  court  said:    "  We  are  aware  Agent ai Plaintiff.  —  Consistently  vitk 

of  no  good   reason   why  this  rule  in  this  holding  it  was  decided  in  Lafice 

reference  to  amendments   should  not  v,  Barrett,  i  Hill  L.  (S.  Car.)  204,  tiat 

be  as  applicable  to   defendants  as  to  an  agent  who  has  contracted  in  ibe 

plaintiffs.      Therefore,  as    the    words  name    of    his  principal,    but   withon 

stricken  were  merely  descriptio persona^  authority,  since  he  may  be  sued  on  tke 

and  the  action  was  really  against  the  contract,  may  also  sue  thereon  in  his 

husband  [agent],  there  was  no  error  in  own  name. 

allowing  the  amendment,  which  did  not  4.  Where  the  contract  is  in  wridaf 

seek  to  make  a  new  party,  but  simply  and  is  executed  by  the  agent  in  bis 

to  strike  out  surplusage.**  own  name,  or  contains  apt  words  v 

8.  Noble  V,  Kreuzkamp.  iii  Pa.  St.  charge  him  personally,  then  he  may  be 

68;  Richardson  v.  Coal,  etc.,  Co.,  39  sued  upon  the  contract  itself. 

Leg.  Int.  (Pa.)  99.  Massachusetts, — Tippets  v.  Walker,  4 

&  Written  Contraota.  —  Such  an  affi-  Mass.  595. 

davit  is  also  sufficient  in  an  action  on  Missouri,  —  Heath  v,  Goslin,  80  Mo. 

those  written  contracts  which  admit  of  310  \cited  in  Queen  City  Furniture,  etc 

the  introduction  of  parol  evidence   to  Co.  «r.  Crawford,  127  Mo.  356];  Blakety 
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implied  warranty  of  authority ;  or,  if  he  knowingly  misrepresents 

his  power  to  bind  the  principal,  in  an  action  for  deceit.^ 

V.  Bennecke,  59  Mo.  193;  Potter  v.  Bas-  ing  Bay  v.  Cook,  22  N.  J.  L.  343.     But 

sett,  35  Mo.  App.  417;  CofiFman  v,  Har-  see  Timken  v,  Tallmadge,  54  N.  J.  L. 

rison,  24  Mo.  524;  Byars  v,  Doores,  20  117. 

Mo.  284.  New  York,  —  Baluen  v,  Nicolay,  53 

New  Hampshire,  —  Pettingill  v.  Mc-  N.  Y.  467,  cited  in  Simmons  v.  More, 

Gregor,  12  N.  H.  191;  Woodes  v.  Den-  100  N.  Y.  140;   White  v,  Madison,  26 

nett.  9  N.  H.  55.  N.  Y.  117;  Walker  r.  State  Bank,  9  N. 

North  Carolina,  —  Hite  v,  Goodman,  Y.  582;  Dung  v.  Parker,  52  N.  Y.  494, 

I  Dev.  &  B.  Eq.  (N.  Car.)  364;  Delius  reversing  3  Daly  (N.  Y.)  89;  Campbell 

V,  Cawthorn,  2  Dev.  L.  (N.  Car.)  90.  v,    Muller,    19    Misc.     Rep.     (N.     Y. 

Pennsylvania,  —  Layng  v,  Stewart,  I  Supreme  Ct.)  189;    Aspinwall  v,  Tor- 

W.  &  S.  (Pa.)  222.  ranee,  i  Lans.  (N.  Y.)  381,  affirmed  57 

In  Equity.  —  Where  the  contract  pur-  N.  Y.  331;    Noe  v,  Gregory,  7  Daly 

ports  to  be  the  contract  of  the  principal  (N.  Y.)  283. 

only,  it  cannot  be  enforced  against  the  Pennsylvania.  —  Hopkins  v,  Mehaffy, 

agent  in  equity  any  more  than  at  law.  11  S.  &  R.  (Pa.)  126. 

Hegeman  v,  Johnson,  35  Barb.  (N.  Y.)  West  Virginia,  —  Johnson  v,  Welch, 

aoo.  43  W.  Va.  18. 

Joinder   of    Agent   and    Prinoipal  —  Wisconsin,  —  Oliver  v,  Morawetz,  97 

Alternative   Belief.  —  A  bill  in  equity  Wis.  332.     Compare  McCurdy  v,  Rog- 

against  both  principal  and  agent  which  ers,  21  Wis.  198. 

does  not  allege  that  the  principal  is  England,  —  Lewis  v,  Nicholson,  18 
bound,  but  seeks  to  hold  him  if  the  Q.  B.  503,  83  E.  C.  L.  503;  Jenkins  v, 
agent  was  authorized  to  contract,  or  if  Hutchinson,  13  Q.  B.  744,  60  E.  C.  L. 
not,  to  hold  the  agent,  is  demurrable.  744;  In  re  National  Coffee  Palace  Co., 
Alternative  relief  cannot  be  prayed  24  Ch.  Div.  367;  Collen  v,  Wright,  8 
against  one  person  in  case  relief  can-  El.  &  Bl.  647,  92  E.  C.  L.  647,  Cock- 
not  be  obtained  against  his  codefend-  burn,  C.  J.,  dissenting  ;  Cherry  v,  Colo- 
ant.    Clark  V,  Rivers,  L.  R.  5  Eq.  91.  nial  Bank,  L.  R    3  P.  C.  24;  Randell 

Ol^eetingto  Fonn  of  Aetlon«  —  An  ob-  v,  Trimen,  18  C.  B.  786,  86  E.  C.  L. 

jection  that  the  form  of  action  in  which  786.     See  also  Clark  v.  Rivers,  L.  R.  5 

the  agent  was  sued  is  improper  cannot  Eq.  91;  Smout  v.  Ilbery,io  M.  &  W.  i. 

be  made  for  the  first  time  on  appeal.  In  Noe  v,  Gregory,  7  Daly  (N.  Y.)  283, 

Campbell  v,  Muller.  19  Misc.  Rep.  (N.  Van  Hoesen,  J.,  said:    *'  Parsons,  in 

Y.   Supreme  Ct.)  189;  Taylor  v,  Nos-  his  work  on  Contracts,  vol.  i,  marg.  p. 

trand,  134  N.  Y.  108.  58,  says  that  an  agent  may  be  reached 

1.  California,  —  Sehter  v,  Monroe,  77  in  assumpsit  if  work  and  labor  be  done 

Cal.  347;  Wallace  v,  Bentley,  77  Cal.  for  him   under  a    supposed    contract 

19;  Lander  t'.  Castro,  43  Cal.  497;  Hall  which  he  was  not  authorized  to  make 

V,  Crandall,  29  Cal.  568.  for    his     pretended     principal.      The 

Connecticut,  —  Taylor  v,  Shelton,  30  writer  cites  no  authority  to  sustain  his 

Conn.    122;    Ogden   v,   Raymond,   22  position;  more  recent  text  books  state 

Conn.  380;  Johnson  V.  Smith,  21  Conn,  the  law   differently.    Thus  in  Wait's 

627,  citing  ] ones  v,  Downman,  4  Q,  B.  Law  of  Actions  and  Defenses,  vol.  i, 

835,  note  a,  45  E.  C.  L.  note  a,  p.   258,   it  is  said   that  *  if    a    person 

Illinois,  —  Neufeld  r.  Beidler,  37  111.  falsely   represents  himself   to  be  the 

App.  34;  McCormick  v.  Seeberger,  73  agent  of  another,  and  to  have  authority 

111.  App.  87;  Hancock   v,  Yunker,  83  to  contract  for  him,  and  he  does  so 

111.  208;  Duncan  v,  Niles,  32  111.  532.  contract  without   authority,  the  only 

Indiana,  —  Potts  x*,  Henderson,  2  Ind.  remedy  is  by  an  action  against  him  for 

327:    McHenry  v,  Duffield,  7   Blackf.  the    fraud    or   deceit.'     Wait    further 

(Ind.)  4i«  states    that    if    an    agent     innocently 

Minnesota,  —  Sheffield  v,   Ladue,    16  assumes  to  act  as  such,  believing  him- 

Minn.  388.  self    authorized    to    contract    for    his 

New  Hampshire,  —  Moor  v,  Wilson,  principal,  he  is  liable,  not  for  deceit, 

26  N.  H.  332.  but    upon    an    implied    warranty    of 

New  Jersey,  —  Tuttle  v.  Ay  res,  3  N.  authority.     In    the    first    quotation    I 

T.  L.  257;  Patterson  v,  Lippincott,  47  have  made  from  Wait  he   is   not  sus- 

rl.  J.  L.  457,  54  Am.  Rep.  178,  criticis-  tained  by  the  dicta  of  Judge  Selden  in 
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In  Some  sutei  it  seems  that  no  implied  warranty  of  authority  is 
recognized,  and  that  the  only  action  which  may  be  brought  is  an 
action  ex  delicto  for  deceit,  where  the  facts  will  warrant  it.^ 

c.  Plea  or  Answer  — (i)  Denying  Authority  of  Agent-- 
(a)  General  Bole.  —  Ordinarily  the  general  issue  or  a  general  denial 
in  an  action  against  the  principal  will  raise  the  question  of  the 
authority  of  the  agent.* 

White  r.  Madison,  26  N.  Y.  117,  or  of  Aafwen  in  Aettona  Agmi»»*:  pHadpL 

Judge  Andrews  in  Dung  v,  Parker,  52  —  Where  a  complaint  against  a  priad- 

N.  Y.  494,  and  in  Baltzen  v,  Nicolay,  pal  alleges  that  the  contract  sued  npoe 

53  N.  Y.  467,  for  those  judges  say  that  was  executed  by  the  defendant,  an  aa- 

the  agent  is   liable  upon  an  implied  swer  which  denies  that  the  defendas 

warranty     of      authority     whenever,  executed  the  note,  and  that  the  pcnos 

whether  innocently  or  fraudulently,  he  who  signed  the  defendant's  name  to 

assumes  without  authority  to  make  a  the    note    was    anthorizcd    to  do  so. 

contract  in  another's    name.     If    the  merely  sets  up  matter  of  evidence  aad 

question   must  not   be  considered   as  not  of  pleading  and  requires  no  denia] 

settled  in  this  state,   I  should   be  in-  by  replication.     Helena  Nat.  Bank  r 

clined  to  adopt  the  view  that  the  only  Rocky  Mountain  Tel.  Co.,  ao  Mont.  379. 

action  against  the  pseudo  agent  who  In  an  action  against  the  principal  aa 

knowingly     acts     without     authority  allegation  in  the  answer  that  the  piaia- 

should  be  deceit.     The  latter  decisions  tiff  might  have  known  by  the  excuig 

in  this  state  seem  to  me  to  leave  no  of  ordinary  care  and  prudence  tliac  ik 

doubt  as  to  the  incorrectness  of  Mr.  agent  had  no  authority  to  execute  ibe 

Parsons's  statement,  that  a  self-styled  contract  in  suit  will  be  stricken  out  oa 

agent  may  be  sued  in  assumpsit  upon  motion.     The  principal  must  show  thu 

a  quantum  meruit  for  work  and  labor  the  party  with  whom  the  contract  was 

done  under  a  contract  made  by  such  made  had  knowledge  of  the  fact  thai 

pretended   agent   in    the  name  of  an-  the  agent   was  unauthorized.      Harri- 

other.     I  think  the  law  of  New  York  son  v.  Missouri  Pac.  R.  Co.,  74  Mo.  3164. 

now  is  that  the  pretended  agent  is  only  BatiileatioiL  —  In  an   action   agaiast 

liable  to  an  action  of  deceit,  or  to  an  an  administrator  of  a  deceased  prind- 

action  for  the  breach  of  warranty  as  to  pal,  it  was  held  that  an  answer  dcay- 

his  authority.      Either  form  of  action  mg  authority  in  the  agent  is  insoft- 

will  apprise  him  that  the  question  to  cient  unless  it  also  denies  a  snbseqoeflt 

be  litigated  is  his  authority  to  act  for  ratification  of  the  contract  by  the  pria- 

the  person  whom  he  represented  to  be  cipal.      Clark    v.    Van    Riemsdyk,  9 

his  principal;    and  he  may  come  pre-  Cranch  (U.  S.)  154. 

pared  to  try  that  issue.*'  Aofwvr  on  InliMiiiatioB  aad  Baliit  — 

1.  Maine.  —  Gilmore  v,  Bradford,  82  Ordinarily  a  company  or  corpKiratioa, 
Me.  547;  Teele  v.  Otis,  66  Me.  329;  in  an  action  arising  out  of  transactioas 
Noyes  v,  Loring,  55  Me.  408,  criticising  of  its  agents,  will  not  be  allowed  to  file 
Dusenbury  v,  Ellis,  3  Johns.  Cas.  (N.  an  answer  on  information  and  belief 
Y.)  70;  Stetson  v.  Patten,  2  Me.  358;  denying  the  cause  of  action.  Shear- 
Harber  v.  Little,  2  Me.  14.  man  r.  New  York  Cent.  Mills,  i  Abh. 

Massachusetts.  —  Draper  r.  Massachu-  Pr.  (N.  Y.  Supreme  Ct.)  187,  agirmiMi 

setts    Steam     Heating    Co.,    5    Allen  10  How.  Pr.  (N.  Y.)  19. 

(Mass.)  338;  Abbey  v.  Chase,  6  Cush.  In   Boorman   v.  American   Eljcpres 

(Mass.)   54;    Jefts  v.  York,   10   Cush.  Co..  21  Wis.   154,  however,  it  was  dc- 

(Mass.)  392.  4  Cush.  (Mass.)  371;  Bal-  cided  that  where  a  company  haviof  a 

lou  V.  Talbot,  16  Mass.  461;  Long  v.  large  number  of  agents  scattered  over 

Colburn.  11  Mass.  97.     Siee  also  May  a  considerable    territory  is   soed   for 

z/.  Western  Union  Tel.  Co.,  112  Mass.  90.  injuries  as    having  been    done  by  it 

Vermont.  —  Clark  v.  Foster,  8  Vt.  98.  through  its  agents,  the  facts  cannot  be 

2.  Barriere  v.  Fortier,  23  La.  Ann.  presumed  to  be  within  its  knowledge, 
274;  Swearingen  v.  Knox,  10  Mo.  32;  and  it  may  file  such  an  answer. 
Wahrendorff  v.  Whitaker,   i  Mo.  205.  Denial  of  Anthori^  —  XAMt.  —  An  aiK 
See  also  Rawlings  v,  Rodson,  70  Ga.  swer  merely  denying  the  authority  of 
595.  an  agent  to  execute  the  contract  soei 
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(b)  Denial  uadtr  Oath  —  aa.  Actions  Against  Principals.  —  In  many 
jurisdictions,  however,  statutes  have  been  passed  which  provide 
in  effect  that  the  execution  of  written  instruments  properly 
declared  on  in  a  pleading  is  admitted  unless  a  denial  of  the  execu- 
tion is  made  by  a  plea  or  answer  verified  by  affidavit.  Such 
statutes  are  generally  held  to  apply  as  well  to  instruments  exe- 
cuted by  an  agent  as  to  those  executed  by  a  party  in  person. 
Authority  of  the  agent  can  be  put  in  issue  only  by  filing  a  statu- 
tory denial  of  the  execution.  * 

upon,  and  which  is  set  out  in  the  1.  Alabama,  —  Mobile,  etc.,  R.  Co. 
petition  in  hac  verba,  tenders  no  issue  v,  Gilmer,  85  Ala.  422;  Oxford  Iron 
as  to  its  execution,  but  is  an  admission  Co.  v.  Spradley,  46  Ala.  98;  Mont- 
thereof.  St.  Louis,  etc.,  Land,  etc.,  gomery,  etc.,  R.  Co.  v.  Trebles,  44  Ala. 
Co.  V,  Tierney,  5  Colo.  582.  255;  Alabama  Coal  Min.  Co.  v,  Brain- 
In  an  action  against  a  principal  upon  ard,  35  Ala.  476;  Bnran  z^.  Wilson,  27 
a  contract  made  for  him  by  an  agent,  Ala.  208;  Sorelle  v,  Elmes,  6  Ala.  706. 
an  affidavit  of  defense  denying  the  Colorado.  —  Lee  v.  Grimes,  4  Colo, 
authority  of  the  agent  is  sufficient  to  185;  Barrett  Min.  Co.  v,  Tappan,  2 
pre/ent    judgment    as    on  a   default.  Colo.  124. 

Montour  Iron  Co.  v,  Coleman,  31  Pa.  Georgia,  —  Habersham  r.  Lehman, 63 

St.  80;  Eggler  V,  Fleishman,  4  W.  N.  Ga.  380. 

C.  (Pa.)  574.     See  also  Canfield  v,  Dit-  Illinois,  —  Goodrich  v,  Reynolds.  31 

man,  (Pa.    1889)    '^    Atl.    Rep.    739;  111.  490;  Mclntire  v.  Preston,  10  III.  48: 

Jacoby  v,  Mueller.  4  W.  N.  C.  (Pa.)  478.  Delahay  v,  Clement,  3  111.  575. 

General    Denial   and   Proof.  ^  In    an  Indiana,  —  Denney  v.  North  Western 

action   against  one   for  the   value  of  Christian     University,    16    Ind.    220; 

labor  alleged  to  have  been  performed  Nimmon   v,  Worthington,  i  Ind.  376; 

by  him  at  the  request  of  his  agent,  the  Allen  v.  Thaxter,  i  Blackf.  (Ind.)  399. 

defendant  is  entitled  to  show  under  the  Iowa,  —  Clark    v,    Des    Moines,    19 

general  issue  that  the  alleged   agent  Iowa  199.     See  also  Miller  v.  House, 

was  an  independent  contractor  who  has  67  Iowa  737. 

already  been  fully  paid.  Finkelstein  Mississippi, — Cook  v.  Martin,  5  Smed. 
r.  Waldo.  21  Misc.  Rep.  (N.Y.  Supreme  &  M.  (Miss.)  379;  Ellis  v.  Planter's 
Ct.)  461,  reversing  20  Misc.  Rep.  (N.  Y.  Bank,  7  How.  (Miss.)  235. 
City  Ct.)  701.  in  this  case  the  court  Missouri,  —  Patrick  v,  Boonville  Gas 
said,  quoting  Hebbard  v,  Haughian,  70  Light  Co..  17  Mo.  A  pp.  462,  distinguish^ 
N.  Y.  59:  **  Such  proof,  although  con-  ing  Carpenter  v.  Lathrop,  51  Mo.  498. 
sisting  entirely  of  affirmative  proof  of  Texas,  —  Edinburgh  American  Land 
a  contract  different  from  that  alleged,  Mortg.  Co.  v,  Briggs,  (Tex.  Civ.  App. 
was  negative  in  its  character,  and  ad-  1897)  41  S.  W.  Rep.  1036;  Brashear  v, 
missible  under  a  general  denial  of  the  Martin,  25  Tex.  202;  Herndon  v.  En- 
allegations  of  the  complaint,  and  as  nis,  18  Tex.  410;  Reid  z/.  Reid,  11  Tex. 
showing  what  the  contract  as  made  586;  Austin  v,  Townes,  10  Tex.  24; 
was,  and  thus  subverting  the  plaintiff's  Lee  v.  Crosby,  i  Tex.  App.  Civ.  Cas., 
case."  §  141. 

BoTOoation    of     Authority.  —  In     an  "We  think,   too,  the  code  applies, 

action  against  a  principal,  proof  of  rev-  and  that  proof  of  the  indorsement  is 

ocation  of  the  authority  of  the  agent  dispensed   with,    as    well    where    the 

may  be  introduced  under  a  general  de-  payees  seem  to  have  indorsed  by  agent 

nial  and  need  not  be  specially  pleaded,  or  attorney  as  where  they  purport  to 

Hier  v.  Grant.  47  N.  Y.  278.  have  indorsed  in   person.     And   if  an 

Batifloation     bj    Begisiiing     Suit.  —  agent  or  attorney  can  indorse  for  the 

Where  a  principal  sues  on  a  contract  payees  (than   which   nothing  is  more 

made  by  his  agent  the  court  will  take  certain),  to  take  the  indorsement  for 

notice  of  the  suit  as  a  ratification  of  the  granted  without  proc'  is  to  take  the 

contract  and  on  that  ground  sustain  a  authority  of  the  agent  or  attorney  for 

demurrer  to  an  answer  setting  up  want  granted  without  proof;  for  the  indorse- 

of  authority  in  the  agent.     Walker  v,  ment  could  not,  when  executed  by  an 

Mobile,  etc.,  R.  Co..  34  Miss.  245.  agent  or  attorney,   be  the  act  of  the 
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Aetion  Againit  ITndiioloMd  PrindpaL  —  The  fact  that  the  agent  con- 
tracted without  disclosing  his  agency  will  not  relieve  the  prindpaL 
when  sued,  from  the  necessity  of  making  the  statutory  denial  if 
he  wishes  to  contest  the  agent's  authority.^ 

In  Xaniai  the  law  does  not  confine  this  rule  to  written  instra- 
ments,  but  provides  further  that  in  all  actions,  allegations  in  a 
pleading  expressive  of  any  appointment  or  authority  shall  be 
taken  as  true  unless  denied  under  oath.* 

bb.  Actions  Against  Agents.  —  Under  such  statutes  the  executioa 
of  written  instruments  may  not  be  denied  except  by  plea  or 

payees  unless  it  was  duly  authorized.*'  principal  in  person.     Eliis  v,  PUoten' 

Habersham  v,  Lehman,  63  Ga.  380.  Bank,  7  How.  (Miss.)  235. 

Louisiana.  —  Where  the   law  applies  Trading  and  Mnnicrfpal  CorpontiMii- 

only   to    obligations    alleged   to  have  Such  statutes  are  applicable  to  cases  ii 

been    signed    by  the    defendant,  and  which    the    defendant    principals  ait 

further  provides    that  the    defendant  trading  or  municipal  corporations  fi 

whose  signature  has  been  denied  shall,  well   as  where  they  are  natural  per- 

upon  its  being  proven,  be  barred  from  sons.    Clark  v,  Polk  County,  19  Ion 

every  other  defense,  onlv  obligations  248. 

signed  by  the  defendant  m  person  are  1.  Alabama     Coal     Mining  Ca  1. 

included,  and  not  those  executed  for  Brainard,  35  Ala.  476. 

him  by  an  agent.     Bayly  v,  Givens,  29  This  doctrine  also  receives  sappoft 

La.  Ann.  546.  from  Sessums  v.   Henry,  38  Tex.  37. 

Misionri  —  Instrument  Executed  by  overruling  Compton  v.  Western  Suft 
Both  Parties,  —  Section  2186,  Rev.  Co.,  25  Tex.  Supp.  67.  Bat  in  tin 
Stat.  Mo.,  1889,  which  provides  that  case  and  in  the  cases  of  Citj  Wair 
execution  of  instruments  cannot  be  de-  Works  v.  White,  61  Tex.  536.  andSu 
nied  except  by  a  denial  verified  by  affi-  Antonio,  etc.,  R.  Co.  v,  Wilson,  4 
davit,  does  not  apply  where  the  instru-  Tex.  App.  Civ.  Cas.,  §  323,  the  ce- 
ment is  executed  by  both  parties,  even  tracts  involved  were  all  ambi^oss 
though  the  execution  on  the  part  of  upon  their  faces,  allowing  tbe  lotn- 
one  is  by  an  agent  in  his  own  name,  duction  of  parol  evidence  to  dischiifc 
Kelly  V,  Thuey,  143  Mo.  436.  the  liability  of  the  agent  and  reodtf 

Action  on  Municipal  Bonds,  —  Where  the  principal  alone  liable, 

an    instrument  such  as  a  municipal  8.  Barnum  r.  Kennedy,  21  Kan.  1S3; 

bond   is  sued   upon  and   purports   to  Moore  z/.  Emmert,  21  Kan.  i;  Arkansis 

have  been  issued  by  delegated  power.  City  Bank  r.  McDowell,  7  Kan.  A^ 

without  which  it  could  not  have  been  568;  Hughes  v.  Carlton,  5  Kan.  Apf- 

issued,  it  does  not  require  a  sworn  plea  386. 

to  place  upon  the  plaintiff  the  burden  Where    the    averment  of  authority 

of  proving  authority  to  issue  it.    Car-  and  agency  is  contained  in  the  tt^ 

penter   v.   Lathrop,    51    Mo.   483,    dis-  this  provision  of  the  law  is  supeisoW 

tinguisked  in  Patrick  r.  Boonville  Gas  by  section   128  of  the  Kansas  Code, 

Light  Co.,  17  Mo.  App.  462.  which  provides  that  new  matter  coo- 

What  Pat  in  Ime  hy  Sworn  Plea.  —  A  tained  jn  a  reply  shall  be  deemed  to  be 

plea  denying  execution  properly  veri-  controverted  by  the  adverse  party  ^ 

fied  by  affidavit  under  such  statute  puts  out  further  pleading.     Continental Is^ 

in   issue    not  only   the  signatures  of  Co.  r.  Pearce,  39  Kan.  396. 

agents  but  their  authority  in  the  prem-  A   verified    allegation   of    wast  « 

ises.     Central  r.  Brown,  2  Colo.  703.  authority  in  an  agent  is  notanalleg*' 

Exeouton  and   Adminiitraton.  —  The  tion  of  authority,  but  is  a  mere  oep- 

rule  that  the  principal  cannot  deny  the  tive   averment  and  does  not  requ^ 

authority  of  the  agent  in  executing  the  denial  under  oath.     Atchison,  etc,  K. 

instrument  sued  on  except  by  a  plea  Co.  v,  Walz,  40  Kan.  433. 

verified  by  oath  is  applicable  where  the  A  failure  to  deny  underoathanaUeg*" 

action  is  brought  against  the  adminis-  tion  that  a  principal  through  his  ^^ 

trator  of  a  deceased  principal  as  well  did  a  certain  act  is  not  an  •^J"^!^ 

as  where    it    is   brought  against  the  under  this  statute  that  the  principal  <1>^ 
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answer  under  oath,  as  well  where  the  action  is  brought  against 
the  agent  as  where  it  is  brought  agfainst  the  principal.* 

(2)  General  Denial  and  Proof.  —  In  an  action  against  an  agent 
who  has  not  contracted  so  as  to  render  himself  personally  liable, 
evidence  to  that  effect  may  be  introduced  under  the  general  issue 
or  denial,  and  need  not  be  specially  pleaded.* 

n.  CoKCEBHiNO  Thsix  Bslatioks  Ihteb  Se  —  1.  Actions  by  Prin- 
cipal Against  Agent  —  a.  Form  of  Action.  —  An  action  for  con- 
version will  sometimes  lie  at  the  suit  of  a  principal  against  his 
agent; '  but  for  injuries  caused  by  the  neglect  or  misconduct  of 

the  act  complained  of.     Missouri  Pac.  showing  that  the  contract  was  entered 

R.  Co.  V,  Finley,  38  Kan.  550.  into  for  his  principal  and  by  his  au- 

1.  Drake  v.  FleweUen,  33  Ala.  106;  thority,  the  facts  showing  that  the  con- 
McWhorter  z'.  Lewis.  4  Ala.  198;  Laza-  tract  is  the  contract  of  the  principal 
rus  V,  Shearer,  3  Ala.  718.  must  be  specially  pleaded.     Drake  v, 

2.  Scone  v,  Amos,  38  Minn.  79;  Flewellen,  33  Ala.  106;  Harwood  v, 
Merritt  v,  Briggs,  57  N.  Y.  651.     See  Humes.  9  Ala.  659. 

also  Davenport  v,  Ladd.  38  Minn.  545.  Oeneral  and  Special  Terdiets.  —  Where. 

Contra^  Mayfield  v.  Averitt.    ii   Tex.  in  an   action  for  rent,  the  defendant 

140;    White  r.  Skinner.  13  Johns.  (N.  answers  that  he  is  in  possession  only 

Y-)  307,  cited  in  Randall  v.  Van  Vech-  as  agent  for  a  named  principal,  if  the 

ten,  19  Johns.  (N.  Y.)  60.  and  St.  An-  jur^  finds  a  general  Verdict  for  the 

drew*8  Bay   Land  Co.  v,  Mitchell.  4  plaintiff  and  also  a  special  verdict  that 

Fla.  192.    See  also  Willson  v,  Nichol-  the  defendant  is  in  possession  merely 

son,  61  Ind.  241.  as  agent,  the  latter  controls  and  he  can- 

DefiBsiM  May  Be  Spadally  Pleaded.  —  not  be  held  personally  liable.    Stewart 

Such    a    defense    may,    however,    be  v,  Perkins,  3  Oregon  509. 

pleaded  specially.     Pitman  v,  Kintner,  8.  Wells  v,  Collins,  74  Wis.  341;  Cot- 

5  Blackf.  (Ind.)  251,  where  the  court  ton  v.  Sharpstein.  14  Wis.  226;  McMor- 

said:    "  The  character  of  this  plea  is  ris  v,  Simpson,  21  Wend.  (N.  Y.)  610, 

very  similar  to  that  of  a  special  plea  and  cases  cited;    Lockwood  :'.  Bull  i 

alleging  the  delivery  of  a  bond  as  an  Cow.   (N.   Y.)  322;    Bostwick  r.    Dry 

escrow,  and  not  as  a  deed,  and  that  the  Goods    Bank.   67   Barb.  (N.   Y.)  449; 

condition  on  which  it  was  to  become  a  Lindley  v.  Downing,  2  Ind.  418;    Mc- 

deed  has  not  been  performed.    Such  a  Near  v,  Atwood,  17  Me.  434;  Etter  v, 

plea  is  allowable,  though  the  special  Bailey,   8   Pa.   St.    442;    McCrillis  r. 

matter  of  it  might  be  given  in  evidence  Allen,  57  Vt.  505;    Hogg  z/.  Snaith,  i 

under  the  general  issue.'*  Taunt.  347.    See  aUo  i  Am.  and  Eng. 

In  Turner  v,  Thomas,  10  Mo.  App.  Encyc.  of  Law  (2d  ed.)  1063,  tit.  Agency, 

338.  it  was  thought  that  evidence  of  '*  The    most    usual    remedies  of    a 

such  a  defense  is  admissible  under  the  principal  against  his  agent  are  the  ac- 

general  issue,  but  the  court  held  that  tion  of  assumpsit  and  a  special  action 

if  it  were  not,  the  defendant  should  be  on  the  case;  but  there  can  be  no  doubt 

allowed  to  amend  by  pleading  it  spe-  that  trover  will  sometimes  be  anappro- 

cially.  and  a  refusal  of  the  trial  court  priate  remedy.     That  action   may  be 

to  permit  such  an  amendment  was  an  maintained   whenever  the  agent   has 

abuse  of  discretion.  wrongfully  converted  the  property  of 

Where  the  defense  is  raised  by  a  spe-  his  principal  to  his  own  use;  and  the 

cial  plea,  allegations  as  to  the  terms  of  fact  of  conversion  may  be  made  out  by 

the  contract  are  irrelevant  and  should  showing  either  a  demand  and  refusal 

be  stricken  out.     Le  Conte  v,  Jerome,  or  that  the  agent  has,  without  neces« 

II  N.  Y.  Leg.  Obs.  126.  sity.  sold  or  otherwise  disposed  of  the 

Written  (^ntraota  —  Words  Descriptio  property  contrary  to  his  instructions. 

Fertons.  —  In    states    where    the    law  When  an  agent  wrongfully  refuses  10 

permits  an  agent  who  has  executed  a  surrender  the  goods  of  his  principal,  or 

written  contract  containing  words  of  wholly  departs  from  his  authority  in 

agency  descriptive  of  the  person  to  re-  disposing  of  them,  he  makes  the  prop- 

lieve  himself  of  personal  liability  by  erty  his  own,  and  may  be  treated  as  a 
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the  agent  the  remedies  are  either  assumpsit  on  the  express  con- 
tract between  them  or  an  action  ex  delicto  for  the  tort.* 

tortfeasor.     But  there  must  be  some  as  to  the  sums  or  items  for  whkk he 

act  on  the  part  of  the  agent;  a  mere  had  not  accounted, 

omission  of   duty   is  not  enough,  al-  1.  Georgia.  —  Loveless  v.  Fowler.  79 

though   the   property   may   be  lost  in  Ga.  134. 

consequence  of  the  neglect.     Nor  will  Massachusetts,  —  Washbgtotr. 

trover    lie   where   the    agent,   though  Eames.  6  Allen  (Mass.)  417. 

wanting  in  good  faith,  has  acted  within  New  York,  —  McMorris  v.  Simpioa, 

the    general     scope    of    his    powers.  21    Wend.    (N.   Y.)    610;    LaTcrtj  r. 

There  must,  I   think,  be  an  entire  de-  Snethen,  68  N.  Y.  522,  53  How.  Pr.(K. 

parture  from  his  authority  before  this  Y.)  152;  Lockwood  v.  Bull,  i  Cov. (N*. 

action   for  a  conversion  of  the  goods  Y.)  322;  Cairnes  r.  Bleecker,  12J0I10& 

can   be    maintained.'*       McMorris    v.  (N.    Y.)   300;    Sarjeant    v.    Bluot.  16 

Simpson,  21  Wend.  (N.  Y.)  610.  Johns.  (N.  Y.)  74;  Harris  if.Schulti,|o 

Allegations  and  Proof.  —  Where  an  ac-  Barb.  (N.  Y.)  317:  Moore  v.  McKibbio, 

tion  in  the  nature  of  trover  and  conver-  33   Barb.   (N.    Y.)  246;    Dickinson  v. 

sion  is  brought  against  an  agent  for  the  Dudley,  17  Hun  (N.  Y.)  569;  Monks  r. 

sale  of  ^oods,  allegation  and  proof  of  Bruce,  (City  Ct.)  3  N.  Y.  Supp.  419. 

the  receipt  of  the  goods  by  the  defend-  Pennsylvania,  — Zell  v,  Dunkle,  136 

ant  from  the  plain tifi  takes  the  place  of  Pa.  St.  353;    Paul  v.  Grimm,  165  Pa. 

the  allegation  and  proof  of  ownership  St.  139. 

necessary  in  such  actions  against  par-  England,  —  Brown   v.   Boonnan.  n 

ties  not  sustaining  the  relation  of  prin-  CI.  &  F.  i;  Weymouth  v.  Boyer,  i  Vo. 

cipal   and  agent.     Buck  v.    Reed,   27  Jr.  42^;  Bromley  r.  Coxwell.  3  B.  &P. 

Neb.  67.  439;  Dufresne  r.  Hutchinson,  3  TaoDi 

Under  a  general  denial   the  agent  118;  Ross  v,  Johnson,  5  Burr.  iSss- 

(defendant)  is  entitled  to  show  the  con-  See  also  Steiner  v,  Clisb^,  103  Ah. 

tract  of  agency  existing  between  the  181;  iEtna  Ins.  Co.  r*.  Sabme,  6  Mc- 

parties  at  the  time  of  the  alleged  con-  Lean  (U.  S.)  393,  i  Fed.  Cas.  No  97. 

version,  for  the  purpose  of  showing  a  '*  The    proper    mode    of   declano^ 

right  to  retain   the    money.     Phoenix  against  an  agent  for  failure  or  omH- 

Mut.   L.  Ins.  Co.  r/.  Walrath,  53  Wis.  sion  of  duty  in  duly  accounting  for  asd 

669.  paying  over  money  belongiof^  to  bis 

Under  the  Wisconsin  statute  relative  principal  is  by  an  action  of  contna 

to  setting  up  counterclaims  in  actions  2  Chit.  PI.  r6th  Am.  ed.  343-344J-   Aod 

for  tort,  the  agent  sued  for  conversion  for  not  redelivering   property  to  bis 

of  goods  cannot  counterclaim  for  any  principal   on   the  termination  of  bis 

damages  not  having  reference  to  the  agency,  after  due  demand  therefor,  as 

very  goods  in  question  (Scheunert  v,  action  of  tort  in  the  nature  of  troTcrfor 

Kaehler,  23  Wis.  523),  with  one  excep-  a  conversion  would  be  ihe  appropriatt 

tlon,   allowed   by   Rev.   Stat.,  g  2656,  remedy."     Washington  v,    Eamcs,  6 

subdiv.  3,  namely  where  the  principal  Allen  (Mass.)  417. 

is  a  nonresident.     Phoenix  Mut.  L.  Ins.  Instanoe.  —  Where  an  agent,  to  ct4- 

Co.  V.  Walrath,  53  Wis.  669.  lect  a  debt,  takes  a  note  for  it  in  hi* 

In  Cotton  V.  Sharpstein,  14  Wis.  226,  own  name,  assumpsit  for  the  amoBs: 

the  question  was  raised  but  not  decided  due  from  the  debtor,  and  not  trover  for 

whether  a  mere  general  allegation  that  the  note,  is  the  proper  remedy  of  tbe 

the  agent  had  collected  certain  money  principal  against  him.     Floyd  r.  D>Tt 

for  the  plaintiff,  and  had  not,  though  3  Mass.  403;  Opie  r.  Serrill,  6  W.  &S. 

often  requested,  accounted  for  or  paid  (Pa.)  264,  cited  in  Paul   v,  (irioim.  165 

it  to  him,  would  sustain  an  action  of  Pa.  St.  139. 

conversion.     In  Kewaunee  County  v.  Petition  or  Complaint    nndir  Ot^- 

Decker,  30  Wis.  624,  it  was  held  that  it  Where  a  complaint  against  an  ageoi 

would  not  where  the  agency  had  ex-  and   the   proof  thereon    disclose  ftc^ 

tended    over    a   long  period   and   the  showing  his  duty  to  account  in  coa- 

moneys  alleged  to  have  been  converted  tract,    an   allegation  that  thereby  be 

were  made  up  of  a  great  many  small  converted  the  plaintiff's  propert|r  to  bis 

sums  or  items;  but  that  the  allegations  own  use  will  not  make  theacuoooiK 

of  demand  and  refusal  should  be  ex-  for  conversion  and  defeat  it.  bat  socb 

plicit,  and  inform  the  defendant  fully  allegation   may  be  rejected  as  oerdy 
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Tort  Maj  !•  WaiTtd.  —  Where  the  neglect  or  misconduct  of  the 
agent  causes  a  loss  of  money  or  other  property,  the  tort  may  be 

waived  and  an  action  for  money  had  and  received  brought  on  the 

contract  implied  between  them  by  law.* 

an  incorrect  legal  conclusion.    Green-  rate  causes  of  action.     Northern  Assur. 

tree    v,    Rosenstoclc,    6i    N.    Y.    583,  Co.  of  England  v,  Hotclilciss,  90  Wis. 

affirmed  34  N.  Y.  Super.  Ct.  505;  Con-  415. 

aughty  V,  Nichols,  49  N.  Y.  83;  Ladd  Aetioa  for  Dafoot  of  Titlo.  —  For  neces- 

V.    Arlcell,   37   N.   Y.   Super.   Ct.    35;  sary  allegations  in  a  petition  against 

Donovan  v,  Cornell,  8  Civ.  Pro.  Rep.  an  agent  for  damages  due  to  a  defect- 

(N.   Y.   C.    PI.)    283;     Washington    v,  ive  title  to  property  purchased  by  him 

Eames,  6  Alien  (Mass.)  417.     See  also  for  the  principal,  see  Sears  v,  Forbes, 

Moore  v,  Hillabrand,  16  Abb.  N.  Cas.  122  Ind.  358. 

(N.   Y.  Supreme  Ct.)  477;    Steiner  v,  Ploading  and  Proot  ~  Where  the  peti- 

Clisby,  103  Ala.  181.  tion  shows  on  its  face  or  by  exhibits 

But  where  objection  is  taken  in  due  attached  to  it  that  the  relation  of  prin- 

time  and  in  a  proper  manner  to  a  com-  cipal  and  agent  exists  between  parties, 

plaint  which  thus  intermingles  di£fer-  the  defendant  may  introduce  evidence 

ent  causes  of  action,  it  will  be  sus-  of  the  agency  although  his  answer  does 

tained,  and   the   plaintiff  required  by  not  allege  its  existence.     Under  such 

amendment  to  confine  himself    to   a  circumstances  no  objection  to  such  evi- 

sufficient  statement  of  a  single  cause,  dence  can  be  taken  by  the  plaintiff  on 

Kewaunee  County  v.  Decker,  30  Wis.  the    ground    of    surprise.     Macon    v. 

624;  Ridder  v,  Whitlock,  12  How.  Pr.  Willson,  9  La.  Ann.  178. 

(N.  Y.  Supreme  Ct.)  208.  Admiraltj   Xuriidiotioii.  —  A    general 

Where  the  cause  of  action  declared  agent  or  broker  may  not  bring  an  ae- 
on in  the  petition  is  one  of  trover  and  tion  in  personam  in  admiralty  on  a 
conversion,  and  not  one  on  contract,  balance  of  accounts  for  money  paid, 
the  plaintifiF  cannot  recover  on  evidence  laid  out,  and  expended  for  supplies, 
which  merely  shows  a  breach  of  in-  repairs,  and  advertising  of  a  steamboat, 
structions  or  misconduct  not  amount-  His  remedy  is  an  action  of  assumpsit 
ing  to  conversion.  Walter  v,  Bennett,  in  a  common-law  court.  Minturn  v, 
16  N.  Y.  250;  Greentree  v,  Rosenstock,  Maynard,  17  How.  (U.  S.)  477. 
61  N.  Y.  583;  Moore  v,  McKibbin,  33  1.  Strickland  v.  Burns,  14  Ala.  511; 
Barb.  (N.  Y.)  246.  Gordon  v.  Camp,  2  Fla.  422;  Jones  v. 

Where  the    action  is  for    damages  Gregg,  17  Ind.  84;   Challiss  t^.  Wylie, 

occasioned  by  the  violation  of  instruc-  35  Ran.  506;   Seidel  v,  Peschkaw,  27 

tions,  it  should  be  so  stated  in   the  N.  J.  L.  427;  Coit  v.  Stewart,  50  N.  Y. 

complaint  that  it  may  clearly  appear  17;  Morison  v,  Thompson,  L.  R.  9  Q. 

that  the  action  is  not  one  for  conver-  B.  480.    See  also  Ellis  v,  Henry  5  J. 

sion.     Monks  v.  Bruce,  (City  Ct.)  3  N.  J.  Marsh.  (Ky.)  247;  Robson  v,  Sand- 

Y.  Supp.  419.  ers,  25  S.  Car.  116. 

ApportioBiBOiit  —  Parti  OS.  —  Where  In  Gordon  v.  Camp,  2  Fla.  422,  the 

several  principals  unite,  a^ree  upon  a  court  said:    "  It  is  contended  here  that 

common  agent,  and  determme  the  pro-  case,  and  not  assumpsit,  should  have 

portion  in  which  he  shall  handle  cer-  been  brought  by  plaintiffs,  because  an 

tain  business  for  each,  in  a  suit  by  one  unpaid  agent  undertaking  to  perform 

of  them  against  the  agent  for  breach  of  anything  is  only  liable  to  the  first  ac- 

the  agreement  on  his  part  the  other  tion  (case)  for  damages  resulting  from 

principals  are  neither  necessary    nor  the  manner  of  his  performance,  and 

proper  parties    defendant.     Porter    v,  that  there  is  no  contract;  that  the  de- 

Union  Blue  Stone  Co.,  121  N.  Y.  324.  fendant  was  a  mere  bailee  without  re- 

Aotion  OA  Bond.  —  An  action    on    a  ward,  and  must  have  been  guilty  of 

joint  and  several  bond  executed  to  the  gross  negligence  to  render  him  liable 

principal  by  an  agent  and  other  per-  as  a  mandatary,  and  then  case  would 

sons  as  surety  for  him  may  be  brought  have  been  the  remedy.     All  this  is  no 

against  the    agent    and    his    sureties  doubt  correct   upon   the  ground  that 

jointly.    The  different  items  of  money  there  is  no  contract;  and  if  in  this  case 

for  which  they  have  become  liable  on  there  is  nocontract,  express  or  implied, 

the  joint  bond  do  not  constitute  sepa-  the  action  of  assumpsit  cannot  be  sus* 
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Allegation  of  Demand.  —  A  complaint  against  an  agent  to  recover 

money  received  by  him  for  the  principal,  but  not  turned  over, 
must  generally  allege  that  a  demand  was  made  on  the  agent 
therefor  prior  to  the  institution  of  the  suit.* 

tained.     Assumpsit  will  frequently  lie,  the  agent  admitting  the  receipt  of  the 

however,  where  there  has  been   non-  money,  but  alleging  that  at  the  priod- 

feasance,  misfeasance,  or  malfeasance;  pal's  request  he   paid  to  and  for  his 

for  the  plaintiff  may  waive  the  tort  and  benefit,     and     before    the    soit  was 

rely  on  circumstances  as  forming  a  brought,  the  whole  sum,  is  not  a  mere 

breach  of  the  promise."  general  denial  of  the  cause  of  actjoo; 

Bemedies  Acfaintt   Agent   for    Illegal  and  a  bill  of  particulars  of  Uie  names 

Profits.  —  Where  an  agent  in  possession  of  the  parties  to  whom  the  money  «as 

of  property  for  the  purpose  of  disposing  paid,  with  the  amount  and  date  of  each 

of  it  attempts  to  sell  it  to  himself  with-  payment,  is  properly  ordered.   Talmao 

out  the  knowledge  of  the  principal,  the  v,  Dorthy,  68  Hun  (N.  Y.)  329. 

latter  has  the  option  of  three  remedies;  Where    a    complaint   in   an  acnoa 

he  may  sue  as  for  conversion,  or  waiv-  against  an  agent  for  money  collected 

ing  the  tort,  sue  on  the  theory  of  a  sale,  by  him  but  not  turned  over  states  a 

or  he  may  compel  the  defendant  to  good  cause  of  action  and  claims  an  a{- 

account.     The  latter  remedy  would  be  gregate     amount,    if    the    defeodaot 

in  equity.    Anderson  v.  Grand  Forks  wishes    to    obtain    various   items  of 

First  Nat.  Bank,  5  N.  Dak.  80.     See  which  it  is  composed  he  mast  proceed 

also  infra^  II.  3.  Account  and  Account-  by  request  for  a  bill  of  particolars,  and 

ing^  not  by  motion  to  make  the  complaint 

How    Waiver   Expretsed.  —  That  the  more  definite  and  certain.    Slomao  v. 

principal    has    waived    the    tort    and  Schmidt.  8  Abb.  Pr.  (N.  Y.  C.  Pl.)5. 

elected  to  sue  ex  contractu  may  be  evi-  For  further  distinction  between  the 

denced  either  by  language  used  in  the  remedies  by  bill  of  particulars  and  by 

pleading  expressive  of  \xl2X  fact  or  by  motion  to  make  more  definite  and  cer- 

the  form  in  which  the  cause  of  action  tain,  see  Conover  v.  Knight,  84  Wis. 

is  stated.     Anderson   v.  Grand  Forks  639. 

First  Nat.  Bank,  5  N.  Dak.  80.  1,  Heddens  r.  Younglove,  46  Ind. 

Connterolaim  by  Frinolpal.  —  Where  an  212;  Bougher  v.  Scobey,  23  Ind.  5S3; 
agent  has  converted  property  of  his  Black  v,  Hersch,  18  Ind.  342;  Arm- 
principal  of  which  he  was  in  posses-  strong  v.  Smith,  3  Blackf.  (Ind.)  251; 
sion,  and  the  principal  elects  to  sue  for  Anderson  v.  Hulme,  5  Mont.  295. 
breach  of  contract  instead  of  for  the  Ai  to  the  Heoenitj  fio^  a  Demaad,  see  i 
conversion,  he  may  interpose  his  cause  Am.  and  Eng.  Encyc.  of  Law  (3d  ed.) 
of  action  as  a  counterclaim  in  a  suit  1091,  tit.  Agency, 
brought  by  the  agent  upon  the  contract  Xotloa  in  Amct  of  Judgment —Ad- 
of  agency  existing  between  them,  vantage  of  a  failure  to  allege  a  demand 
Coit  V.  Stewart,  50  N.  Y.  17.  before  suit  may  be  taken  after  verdict 

Changing  Form  of  Action  by  Amend-  by  a  motion   m  arrest  of  jadgmeot 

ment.  —  Where      the      principal      has  Heddens  r.  Younglove,  46  Ind.  212. 

brought  an  action  ex  contractu  against  When  Allegation  of  I^emand  Vumv* 

the  agent  for  money  received  by  him  lary.  —  In   the   following  instances  it 

but  not  turned  over,  if  the   evidence  has  been  held  unnecessary  for  the  peth 

shows  a  conversion  an  amendment  of  tion  to  contain  any  allegation  of  ad6 

the  complaint  to  make  it  correspond  mand: 

with  the  proof  does  not  substantially  Where  the  action  is  one  for  trorcr 

change   the   nature  of    the   plaintiff's  and  conversion.     Bunger  r.  Roddy,  7^ 

claim   within   the   meaning  of  Com  p.  Ind.  26. 

Laws   N.  Dak.,  §  4938,    Since  under  Where  the  answer  contains  an  oo* 

such  a  state  of  facts  the  principal  may  qualified  denial  of  the  existence  of  i^ 

sue  either  for  conversion  or  in  assump-  relation  of  principal  and  agent  betveec 

sit  at  his  election,  a  refusal  to  permit  the  plaintiff  and  the  defendant.    Wtd- 

such  amendment  amounts  to  an  abuse  dell  v.  Swann,  91  N.  Car.  106,  d^^ 

of    discretion.      Anderson    v.    Grand  Walradt  r.  Maynard,  3  Barb.  (N.  V.) 

Forks  First  Nat.  Bank,  5  N.  Dak.  80.  584,    and     Ayer    v.    Ayer,    16   Ret 

Billi  of  Particnlan,  —  An  answer  by  (Mass.)  327;    Lamb  v.  Ward,  114  ^' 
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b.  Arrest  OF  Agents. —  In  some  states  statutes  which  prohibit 
arrest  in  civil  actions  except  certain  persons  from  their  operation^ 
among  others  agents  who  embezzle  or  fraudulently  misapply 
moneys  belonging  to  their  principals.* 

Car.  355,  quoting  Wiley  r.  Logan,  95  N.  mand,  but  that  such  objection  must  be 

Car.  358,  where  the  court  said:    **A  taken  specially  by  exception.     Quare 

demand    is    not    required    where  the  whether  the  objection  when  raised  by 

agency  is  denied,  or  a  claim  set  up  ex-  answer  is  such  a  defense  as  mus^  be 

ceeding  the  amount  collected,  or  the  specially  pleaded.     Waddell  v,  Swann, 

agent's  responsibility  is  disputed  in  the  91  N.  Car.  108. 

answer."  1.  See  on  this  subject  the  full  discus- 

Where  the  agent  is  sued  for  damages  sion   contained   in   the  article  Execu- 

for  breach  of  duty  whereby  the  princi-  tigns  Against  thk  Body  and  Arrest 

paJ  has  obtained  less  money  than  he  in  Civil  Cases,  vol.  8,  p.  605. 

otherwise  would.     Dever  v,  Branch,  18  Hew  Tork.  —  Under  the  law  of  New 

Tex.  6t5,  citing  Mitchell  v,  McLemore,  York  the  agent,  to  be  liable  to  arrest, 

9  Tex.  151.  must     sustain     a    fiduciary    relation 

Where  the  proceeding  is  by  way  of  towards  the   principal  in  the  transac- 

claim  filed  against  the  administrator  tion.     Decatur    v.   Goodrich,  44   Huh 

of  a  deceased  agent,  the  statement  of  (N.    Y.)    3;    Schudder    v.   Shiellff,   17 

claim  need  not  contain  any  averment  How.   Pr.   (N.   Y.  Supreme  Ct.)  420; 

of  demand.     Trimble   v.   Pollock,    77  Arthurton  v,  Dalley,  20  How.   Pr.  (N. 

Ind.  576,  overruling  Hannum  r.  Curtis,  Y.  Supreme  Ct.)  311;    Ridder  v.  Whit- 

13  Ind.  206,  and  following  Wright  v.  lock,  12  How.  Pr.  (N.  Y.  Suprenie  Ct.) 

Jordan,  71  Ind.  i,  in  which  case  the  208;  Ostell  v,  Brough,  24  How.  Pr.  (N. 

court  said:  **  We  waive  any  discussion  Y.  Supreme  Ct.)  274;    Frost  v.  M'Car- 

as  to  whether  a  special  demand  woiild  ger,  14  How.  Pr.  (N.  Y.  Supreme  Ct.) 

have  been  necessary  before  bringing  131;    Fuentes  v,  Mayorga,  7  Daly  fN. 

suit  in  this  case  against  Farquar,  were  Y.)  103;  Merrill  v\  Thomas,  7  Daly  (N. 

he  still  alive.     It  is  sufficient  for  the  Y  )  393;  Goodrich  v.  Dunbar,  17  Barb, 

purposes  of  this  case  to  say  that  in  our  (N.   Y.)  644;    Clark'  v,    Pinckney,   50 

opinion  a  demand  against  his  ad  minis-  Barb.  (N.  Y.)  226;  Duguid  v,  Edwards, 

trator  would  have  been  a  useless  cere-  50  Barb.  (N.    Y.)  288;    Sutton  t^.  De- 

mony.     All  claims  against  an  estate.  Camp,  4  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI:) 

whether  contingent  or  absolute,  have  483;    Burhans  v,  Casey,  4  Sandf.  (N. 

to  be  filed  against  it  in  the  proper  court,  Y.)  707;  McBuVney  r.  Martin,  6  Robt. 

and  the  filing  of  such  a  claim  as  the  TN.  Y.)  502;   SioU  v.  King,  8  How.  ,Pr. 

one  before  us  constitutes  a  sufficient  (N.   Y.   Supreme  Ct.)  298,  where  the 

demand  against  the  administrator.**  court  said:    **  I  think  the  criterion  in 

Alleging  Bate  of  Demand.  —  The  alle-  every  such  case  is  to^determine  whether 

gation  of  demand  need  not  allege  the  the  specific  moneys  received  ought,  in 

date  upon  which  it  was  made,  but  if  it  good  faith,  to  have  been  kept  and  paid 

does  not  do  so  no  interest  can  be  recov-  over  to  the  employer,  or  whether  the 

ered  by  the  plaintiff.  Porter  v,  Grimsley,  defendant, upon  receiving  such  moneys, 

^  N.  Car.  550,  citing  Neal  v.  Freeman,  had  the  right  to  use  them  as  his  own, 

85  N.  Car.  441.  holding    himself    accountable    to    his 

Agent  under  Commisiion  Bel  Credere.  —  principal  for  the  debt  thus  created.'* 

Where  the  agency  is  one  for  the  sale  of  It  need  not  be  expressly  alleged  in 

proods  on  credit,  the  agent  guarantee-  the  words  of  the  statute  tnat  the  fidu- 

ing   the   payment  of   the   purchaser's  ciary  capacity  exists,   but  it  will   be 

debt,  a   petition  in  an  action  against  sufficient  if  it  must  be  implied  from 

him  for  such  a  debt  need  not  allege  a  the    facts    set    up  in    the    complaint, 

demand  upon  the  purchaser.     Milliken  Moffatt  v.  Fulton,  132  N.  Y.  507,  refer- 

V.  Byerly,  6  How.  Pr.  (N.  Y.  Supreme  ring  to  the  various  changes  by  amend- 

Ct.)  214.  ment  in   this   provision   of  the   code. 

Bailing  Ol^eetion   for  Want  of   Sneh  Parker,  J.,  dissenting. 

Allegation.  —  In   Dever  v.   Branch,   18  Acting  on  foreign  Judgments, —  Where 

Tex.  615,  it  was  held  that  a  general  the  action  is  upon  a  judgment  rendered 

demurrer  to  a  petition  will  not  raise  in  a  sister  state  the  original  cause  is 

the  objection  that  it  fails  to  aver  a  de-  merged  and  the  defendant  is  not  liable 
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2.  Aetioni  by  Agent  Against  Principal  —  a.  For  Indemnity.  — 
For  all  loss  sustained  by  an  agent  while  acting  bona  fide  within 
the  scope  of  his  employment,  even  though  the  loss  is  occasioned 
by  a  trespass  committed  by  him,  the  law  implies  against  the 
principal  a  promise  of  indemnity  upon  which  an  action  will  lie.^ 

b.  For  Commissions  —  (i)  By  Real-estate  Agents.  —  In  an 
action  by  a  real-estate  agent  for  commissions,  he  must  allege  in 
his  petition  or  complaint  facts  showing  that  he  procured  a  pur- 
chaser willing  and  able  to  take  the  property  on  the  terms  agreed 
upon.* 

to  arrest    in  any  case.    Goodrich    v,  assumpsit  will  lie  on  the  implied  prom- 

Dunbar,  17  Barb.  (N.  Y.)  644.     Contra^  ise,  and  a  declaration  in  either  form  is 

Arthurton  r.  Dalley,  20  How.  Pr.  (N.  bad  on   demurrer  unless  it  alleges  i 

Y.  Supreme  Ct.)  311.     But  this  rule  breach.     Citing  i  Chitty  on  Pleadings 

has  been  changed  by  Code  Civ.  Pro.  337. 

N.  Y.,  g  552,  which  makes  the  defend-  In  an  action  for  a  loss  occasioned  bj 

ant  liable  to  arrest  in  an  action  upon  a  trespass  an  averment  that  ihe  defend- 

such  a  judgment  the  same  as  inactions  ant   had   notice  of  the   damages  sos- 

on  other  causes.     Baxter  v.  Drake,  85  tained  and  has  failed  to  pay  the  same 

N.  Y.  503.  is  a  good  allegation  of  a  breach,  and 

California.  —  For  allegations  and  mat-  an  answer  that  the  plaintiff  did  not  be- 

ters  of  practice  under  the  California  fore  the  suit  notify  the  defendant  is  not 

law   regulating  the  arrest  of    agents  responsive  thereto.     Moore  v,  Apple- 

(Code  Civ.  Pro.,  §  479),  sec  Porter  v.  ton.  26  Ala.  633.  34  Ala.  147. 

Hermann,  8  Cal.  619;  Matter  of  Hold-  AotioA  by  AoedioiMtr  —  8oioBt«.  — lo 

forth,  I  Cal.  439.  an  action  by  an  auctioneer  against  bis 

Louisiana.  —  Under  the  Act  of  March  principal  for  a  loss  occasioned  by  a  lack 

24,  1840,  §  10,  abolishing  imprisonment  of  power  in  the  principal  to  dispose  of 

for  debt,  but  permitting  the  arrest  of  the  goods  sold,  it  is  unnecessarjr  to 

an  agent  who  fraudulently  withholds  allege  in  the  complaiat  that  the  pnnd- 

money,  the  arrest  cannot  be  made  in  pal  knew  of  the  defect  of  his  title.    His 

an  action  against  the  agent  b^  a  cred-  knowledge  is  immaterial.      Adamsoo 

itor  of  the  principal,  but  only  in  an  ac-  v,  Tarvis,  4  Bing.  66,  13  E.  C.  L.  343- 

tion  brought  by  the  principal  himself.  Allogations    in    Answer  —  Fioit  7 

Dunbar  v,  Hughes,  6  La.  Ann.  466.  Where  the  answer  filed  by  the  priod- 

Aotions  for   Conversion.  -^  An    action  pal  simply  denies  that  any  loss  was  in- 

against  an  agent  for  conversion  is  not  curred  by  the  agent,  evidence  to  profe 

a  debt  arising  upon  contract,  but  is  for  that  certain  items  of  expense  were  on* 

damages  for  a  tor<,  and  is  not  affected  reasonable  or  unnecessary  is  ioadmb- 

by  a  law  prohibiting  imprisonment  for  sible.     Rico  First   Nat.   Bank  v.  Kil- 

debt,  whether  it  excepts  agents  from  gore,   10  Colo.  App.  536,  wherein  tbe 

its  operation  or  not.     Cotton  v.  Sharp-  court  said:  **  A  bill  of  particulars coold 

stein,  14  Wis.  226.  have  been  demanded  by  the  defeodast 

For  the  Snffloienej  of  AAdaTits  to  hold  and  any  one  or  more  items  could  hare 

to  bail    in    an   action   for  conversion  been,  attacked,  but  in  order  to  create 

brought  by  the  principal  against  his  an  issue  as  to  any  of  them  it  roust  hare 

agent,  see  Seidel  r.  Peschkaw,  27  N.  J.  been  done  by  affirmative  averments  in 

L.  427.  the  answer.*' 

1.  Moore  v,  Appleton,  26  Ala.  633,  34  Bona  Fides  of  Agent.  —  Where  the  act 

Ala.  147,  cited  in  Vandiver  v.  Pollak,  of  the  agent  which  has  occasioned  ibe 

97  Ala.  467;  Gower  z/.  Emery,  18  Me.  loss  amounts  to  a  trespass  upon  prop- 

79;    Stocking   V.   Sage,    i   Conn.    519;  erty  of  another,  the  declaration  nanst 

Adamson  r.  Jarvia,  4  Bing.  66,  13  E.  state  that  the  agent  was  without  koowl- 

C.    L  343:    Huntley   v.   Sanderson,    i  edge  on  his  pan  at  the  time  that  a  tre«- 

Cromp.  &  M.  468;  Johnston  v.  Usborne,  pass  was  being  committed,  even  though 

II  Ad.  &  El.  549,  39  E.  C.  L.  164.  the  burden  of  proving  knowledge  in 

Either  Case  or  Assumpsit — Breaeh.  —  In  him  may  be  upon  the  principal.    Moore 

Moore  v.  Appleton,  26  Ala.  633,  34  Ala.  v.  Appleton.  26  Ala.  633,  34  Ala.  i47- 

147,   it   was   held   that  either  case  or  8.  Wright  v.   Beach,    82  Mich.  4^; 
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(2)  Miscellaneous  Actions  —  Common  Conati.  —  An  agent,  in  suing 
for  his  commissions  or  other  compensation,  may  frequently  declare 
in  the  common  counts  for  work  and  labor  done,  or  the  like.^ 

Hoefer   v,    Langhorst,    53  Neb.   364;  IMreotiiig  Yordiet.  —  Where  it  appears 

Penter  v,  Staighc,  i  Wash.  365.  from  the  undisputed  evideace  that  the 

Votioo  of  Ps^rmanoo.  —  The  petition  would-be  purchaser,  although  he  paid 

or  complaint  must  contain  allegations  some    money    down,    finally    refused 

showing  not  only  that  the  agent  has  arbitrarily  to  make  the  purchase,  a  ver- 

performed  the  services  required,  but  diet  for  the   principal  is  properly  di- 

that  the  principal  had  knowledge  of  reeled.     Hildenbrandf.  Lillis,  loColo.. 

such  performance.     Penter  v.  Staight,  App.  522. 

I  Wash.  365.  Qeneral  Denial  and  Proof.  —  A  defense 

Allogatiioii  of  Porftomaaeo,  —  A  con-  that  the  principal  merely  had  an  option 
tract  entered  into  between  the  princi-  on  the  land  or  was  endeavoring  to  pur- 
pal  and  the  agent  reserved  to  the  chase  it  himself,  and  that  the  agent 
principal  the  right  of  making  a  sale,  had  knowledge  of  those  facts,  goes  in 
but  stated  that  in  case  he  did  so,  the  confession  and  avoidance  of  the  cause 
agent  was  to  receive  the  same  fee  as  if  of  action  and  cannot  be  proved  under 
the  sale  had  been  effected  by  him.  the  general  denial.  Quick  v.  Sachsse, 
The  sale  having  been   made  by  the  31  Neb.  312. 

principal,  it  was  held  in  an  action  by  Yarianoo.  —  An    objection    on    the 

the  agent  for  his  commission  that  the  ground  of  variance  for  the  reason  that 

petition  need  not  allege  any  perform-  the  petition  alleges  that  the  purchaser 

ance    of    its    terms.        Singleton    v.  was  ready  and  willing  to  buy,   while 

0*Blenis,  125  Ind.  151.  the  evidence  shows  only  that  he  was 

AotioA  Against  Hnsbaad  and  Wifo. —  ready  and  able,  cannot  be  taken  for 

Where  the  action  is  brought  against  a  the  first  time  on  appeal.     Hoe£fer  v, 

husband  and  wife  to  recover  commis-  Langhorst,  53  Neb.  364. 

sions  for  the  sale  of  the  wife's  real  es-  8|woial  Ploa  Hot  Amonnting  to  Ooaoral 

tate,  it  is  not  sufficient  to  allege  that  it  Issno.  —  Where  the  declaration  contains 

was  sold  for  her  use,  and  at  her  instance  no  allegation  of  agency  a  mere  reciul 

and  request,  in  order  to  charge  her  Sep-  in  a  special  plea  setting  off  damages 

arate  estate,  but  a  necessity  for  the  sale  that  the  acts  of  the  plaintiff  caused  the 

must    be  averred    in    some    suitable  damage,  he  '*  not  being  the  agent  of 

language.     Fenn  v.  Early,  113  Pa.  St.  the  said  defendant,"  is  not  a  denial  of 

264.  the  agency  so  as  to  make  the  plea  bad 

Bills    of    Partionlars.  —  Where    the  as  amounting  to  the  general    issue, 

declaration  declares  on  a  contract  un-  McEwen  v.  Kerfoot,  37  111.  530. 

der  which  the  plaintiff  was  only  to  find  1.  Solly  v.  Weiss,  8  Taunt.  371,  4  E. 

a  purchaser  willing  to  purchase,  the  C.  L.  137,  citin/^  Caruihers  v,  Graham, 

terms  and  conditions  of  the  sale  to  be  14  East  578;  Bibb  v,  Allen,  149  U.  S. 

arranged  between  the    principal    and  481.    See  also  articles  Sales;   Work 

such  purchaser,  a  demand  for  a  bill  of  and  Labor. 

particulars  of  the  terms  of  the  sale,  Doseription    of    lerrleoo.  —  In    Ches- 

when  it   was  made,  and  by  whom,  is  brough  v.  New  York,  etc.,  R.  Co.,  26 

properly  denied.     Foley  v,  Jennings,  9  Barb.  (N.  Y.)  9,   13   How.  Pr.  (N.  Y.) 

Misc.  Rep.  (N.  Y.  C.  PI.)  105.  557,  it  was  held  that  the  common  count 

To  a  count  upon  a  quantum  meruit  for  work  and  labor  was  insufficient  un- 

for  commissions  the  principal  answered  less  it  contained  a  designation  or  de- 

that  the  purchaser  procured  would  buy  scription  of  the  character  of  the  serv- 

only  on  different  terms  and  for  a  differ-  ices  rendered,  but  that  advantage  of 

ent  sum  from  any  authorized  by  her,  in  the  failure  to  allege  such  a  description 

consequence  of  which  the  agent  agreed  could  be  taken  only  on  motion  to  make 

to  take  for  his  services  an  amount  then  the  complaint  more  definite  and  cer- 

agreed  upon  and   paid.     It   was  held  tain,  and  not  on  demurrer, 

that  a  bill  of  particulars  of  the  terms  Agent  WrongftillyDiidharged.-^Whe re 

upon  which  the  purchaser  agreed  to  a  servant  or  agent  is  wrongfully  dis- 

buy,  the  amount  paid  to  the  agent,  charged  by  a  master  or  principid,  he 

and  when  and  where  it  was  paid,  was  may  sue  for  a  breach  of  contract  or 

properly  reauired.     Murray  v,  Mabie,  elect  to  treat  the  contract  as  rescinded 

55  Hun  (N.  Y.)  38.  and  recover  on  a  quantum  meruit  for 
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Tarionf  Other  Matteri  of  pleading  and  practice  will  be  found  dis- 
cussed in  the  notes.* 

c.  Pleading  and  Proof  —  Doubu  £mpio7m«nt.  —  The  defense 
that  the  plaintiff  was  acting  as  the  agent  of  both  parties  without 

his  services.    Ehrlich  v.  iEtna  L.  Ins.  defendant  never  promised  to  pay  for 

Co.,  SB  Mo.  249  \ciHng  Ream  v,  Wat-  any  such  services/'  is  ao  admisskn 

kins,  27  Mo.  516];  Prickett  v.  Badger,  that  the    services  were    rendered  as 

I  C.  B.   N.  S.  296,  87  E.  C.  L.  296;  claimed,  but  whether  the  drcamsunces 

Glenn  v,  Davidson,  37  Md.  365;  New-  are  such  that  the  services  were  ito- 

comb  V,  Imperial  L.  Ins.  Co.,  51  Fed.  dered  gratuitously  or  the  law  will  io* 

Rep.  725,  where  the  court  said:  *' To  ply  a  promise   to   pay    a   reasonable 

maintain  such  an  action  it  is  necessary  compensation  therefor   is  a  qaestioo 

that  the  complaint  should  show  either  which  must  be  determined  bythe  jurj. 

that  the   agency  was  wrongfully  ter-  Smiley  9.  Anderson,  28  Neb.  100. 

minated  by  the  defendant,  or  that  the  Allegations    of   Conspiraey.  —  Allega* 

defendant  has  in  some  respect  violated  lions  contained  in  an  answer  showiog 

the  agency  contract.'*  a  tort  on  the  part  of  the  agent,  as  coo* 

If    the    petition    states    a  cause  of  spiracy  to  have  the  property  of  the  d^ 

action  for  breach  of  contract  between  fendant  sold  and  bought  in  by  him. 

the  principal  and  the  agent,  the  fact  circulating  false  reports  that  the  (k- 

that    it    asks    to    have    the    damages  fendant  was    bankrupt,   its  affain  t 

assessed  as   upon   a  quantum    valebat  swindle,  etc.,  are  not  matters  showiof 

will  not  render  it  bad  on  a  general  de-  a  violation  of  contract  on  the  pan  of 

murrer.     Newcomb  v.  Imperial  L.  Ins.  the  plaintiff  and  are  properly  strickeo 

Co.,  51  Fed.  Rep.  725.  out  on  motion.     Bates  v.  Sierra  NcTada 

If  the  petition  contains  two  counts.  Lake  Water,  etc.,  Co.,  18  Cal.  171. 

one  for  breach  of  contract  and  the  other  AfAdavit  of  Defense.  —  For  the  snfi- 

.fbr  a  quantum  meruit^  the  plaintiff  will  ciency  of  an  affidavit  of  defense  io  an 

be  -required  on  motion  to  elect  upon  action  to  recover  commissions  forseH- 

which  count  he  will  proceed.     Ehrlich  ing   books,    see    Murphy  v,  Stsslef- 

V.  ^tna  L.  Ins.  Co.,  88  Mo.  249.  Bradley  Pub.  Co.,  155  Pa.  St.  25. 

1.  Admissions.  —  An  admission  by  the  Bills  of  Partienlan.  —  Where  theacdoo 

principal  in  -his  answer  that  the  plain-  is  on  a  special  contract  to  pay  a  fixed 

tiff  was  employed  as  agent  and  served  sum  for  services  requiring  successive 

as  such  for  some  months  does  not  im-  acts  all  contributing  to  its  fulfilmat, 

ply  that  there  was  a  special  contract  of  the  agent  cannot  be  required  to  tunisb 

employment  for  a  year.     Boogher  v.  a  till  of  particulars  of  each  service.   H 

Maryland  L.  Ins.  Co.,  6  Mo.  App.  592,  any  of  the  agreements  or  requests  is  io 

distinguished    in    Cross-  v,    Atchison,  writing  he  may  be  compelled  so  to  stale, 

etc.,  R.  Co.,  141  Mo.  132,  affirming 'ji  giving  dates,  tenor,  and  effect,  and  br 

Mo.  App.  585.     See  also  McMillan  v.  whom    signed.        Fry    v.    Manhatua 

Saratoga,  etc.,  R.  Co.,  20  Barb.  (N.  Y.)  Trust  Co.,  4  Misc.   Rep.  (N.  Y.)  6ii. 

449,  an  action  brought  by  an  agent  or  (Super.  Ct.)  24  N.  Y.  Supp.  573. 

servant  for  personal  injuries,  in  which  A  bill  of  particulars  m  an  action  bj 

it  was  held  that  an.  allegation  in  the  an  agent  or  manager  for  the  value o( 

petition  that  he  was  employed  bythe  his  services  cannot  be  amended  to  set 

principal  at  the  time  of  the  injury  was  up  a  new  and  distinct  cause  of  actioo 

not  an  admission  of  any  particular  con-  for  services  under  a  different  contraa 

tract  of  employment.  Singer  Mfg.  Co.  v.  Armstrong,  91  Ga. 

An  admission  by  the  principal  in  his  745. 

answer  as  well  as  in  the  testimonv  of  Where  a  defendant,  in  an  actioo  by 

his  witnesses  that  certain  commissions  an  architect  for  the  value  of  his  serr* 

are  due  is  binding  .upon  him,  and  it  is  ices,  sets  up  a  counterclaim  (^ntaiaiag 

erroneous  for  the  court  to  submit  such  general  allegations  of  damage  resaltisg 

amounts    to    the    jury.       Browne    v.  from  breaches  of  duty  and  mistakes  oo 

Stecher   Lithographic    Co.,   24  N.   Y.  the  part  of  the  plaintiff,  he  may  be  r^ 

App.  Div.  480.  quired  to  furnish  a  bill  of  particulars  oC 

An  answer  which  alleges  that  **  the  the  various  items.    Conover  sr.  Kni^t* 

plaintiff  never  performed  the  services  84  Wis.  639. 

claimed    at   defendant's  request,  and  Allegations  in  an  answer  that  the 

918  Volume  XVI. 


Thdr  Itlatioiui  PRINCIPAL  AND  AGENT.  Inter  86. 

the  knowledge  of  the  defendant  cannot  be  given  in  evidence  under 
the  general  issue  or  general  denial  to  defeat  a  recovery  of  com- 
pensation; it  must  be  specially  pleaded.^ 

BTidtnoe  of  Hegligonoe.  —  It  is  otherwise  with  evidence  of  gross 
negligence  and  unskilfulness  in  the  conduct  of  the  agency,  which 
is  admissible  under  the  general  plea.* 

3.  Acooimti  and  Aooonnting  —  a.  Common-law  Action  of 
Account.  —  It  seems  that  the  common-law  action  of  account 
would  lie  against  the  agent  at  the  suit  of  the  principal  where  the 
failure  to  pay  over  money  amounted  to  a  breach  of  trust  and  the 
sum  due  was  uncertain ;  but  such  action  is  no  longer  of  impor- 
tance except  in  a  very  few  states,  where  it  exists  in  a  modified 
form.* 

plaintiff  did  not   perform,    and   neg-  fense  of  double  employment    is    not 

lee  ted,   failed,  and  refused  to  do  so,  specially  pleaded  must  be  taken  in  the 

amount  merely  to  a  specific  denial  of  trial  court,  or  it  will  be  waived, 

allegations  of  performance  contained  8.  Harvey  v.  Cook,  24  111.  App.  134. 

in  the  complaint,  and  a  bill  of  particu-  8.  See  on  this  subject  the  article  Ac- 

lars  of  the  times  and  manner  of  such  counts  and  Accounting,  vol.  i,  p.  S3; 

nonperformance  cannot  be    required,  also  Wetmore  v.   Woodbridge,  Kirby 

Bainbridge    v.    Friedlander,   7    Misc.  (Conn.)  164;  Avery  v.  Kinsman,  Kirby 

Rep.  (N.  Y.  City  Ct.)  227.  (Conn.)  354;  Pettibonc  v,  Pettibone,  4 

In  an  action  against  a  principal  for  Day  (Conn.)  175;  Bushnell  v,  Mc- 
damagesfor  breach  of  a  contract  giving  Cauley,  7  Cal.  421;  McCaskill  v.  Mc- 
to  the  agent  the  exclusive  sale  of  the  Bryde,  2  Dev.  Eq.  (N.  Car.)  265;  Kerr 
goods  within  certain  territory,  if  the  v,  Camden  Steam  Boat  Co.,  ;i;  Cheves 
petition  alleges  a  breach  caused  by  Eq.  (S.  Car.)  1S9. 
the  defendant  through  other  agents,  A  form  of  action  rarely  used, 
the  plaintiff  may  be  compelled  to  fur-  Strictly  it  lay  only  against  a  bailiff  or 
nish  a  bill  of  particulars,  giving  the  receiver,  and  required  him  to  render  an 
names'  of  the  agents,  the  names  of  the  account  of  moneys  received  by  him  as 
purchasers  from  them,  and  of  places  such  bailiff  or  receiver:  But,  being 
where  the  sales  were  made.  Roberts  found  a  most  convenient  form  of 
V.  Safety  Buggy  Co.,  i  N.  Y.  App.  Div.  action,  it  was  extended  to  cases  where 
74,  wherein  the  court  said:  "  The  de-  the  person  called  upon  to  account  was 
fendant  should  not  be  put  to  the  peces-  neither  bailiff  nor  authorized  receiver, 
siiy  of  compelling  the  attendance  in  if  he  had  in  any  way  received  and  re- 
court  of  each  of  its  agents,  and  of  every  tained  money  which  it  was  his  duty  to 
person  to  whom  it,  through  its  agents,  hand  over  to  tbe  claimant.*'  2  Chitty 
has  sold  vehicles,  to  be  ready  to  meet  on  Pleadings  (i6th  Am.  ed.)  38. 
the  testimony  of  any  one  witness  or  Allegationi.  —  A  request  to  account 
more  who  may  be  put  upon  the  stand  and  pay  over  the  balance  due  n)ust  be 
to  prove  the  breach  of  the  contract  stated  in  the  declaration  and  be  sup;- 
alleged  in  the  complaint.  That  would  ported  by  proof.  Bushnell  v,  Mc- 
be  imposing  upon  it  a  burden  which  it  Cauley,  7  Cal.  421. 
should  not  bear."  In  such  action  the  petition  need  not 

1.  MacFee  v,  Horan,  40  Minn.  30;  allege  that  the  defendants  have  col- 
Reese  V,  Garth,  36  Mo.  App.  641,  where  lected  any  part  of  the  money  or  that 
the  court  said:  '*  This  defense,  so  far  they  have  been  guilty  of  negligence  in 
as  pleading  is  concerned,  is  not  unlike  failing  to  collect.  Bougher  tf..  Scobey, 
that  of  champerty,  gaming,  usury,  and  16  Ind.  151. 
the  like."  Cononrrent  Bemedy  in  Equity -^  Penn- 

Waiving  Olijeetioii.  —  In  New  York  sylvania.  —  The  inconvenience  and  diffi- 
Cent.  Ins.  Co.  v.  National  Protection  culties  met  within  a  successful  prose- 
Ins.  Co.,  14  N.  Y.  85,  which  was  an  cution  of  the  Pennsylvania  action  pf 
action  by  one  principal  on  a  contract  account  render  led  to  the  legislative 
made  by  an  agent  of  the  defendant,  it  Act  of  August  13,'  1840,  giving  a  cop: 
was  held  that  objection  that  the  de-  current  remedy  to  the  principal  by  bill 
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b.  Accounting  in  Equity  — (i)  Bill  by  Principal --{^im. 

etnml.  —  The  bare  relation  of  principal  and  agent  will  not  give 
jurisdiction  to  courts  of  equity  to  entertain  a  bill  for  an  account- 
ing brought  by  the  former  against  the  latter.^  The  agent  must 
either  sustain  a  fiduciary  relation  to  the  principal  in  the  transac- 
tions involved,  so  that  the  failure  to  account  amounts  to  a  bread 
of  trust,*  or  the  account  must  consist  of  more  than  a  single  trans- 

in  equity.     Reeside  v.  Reeside,  49  Pa.  Indiana.  —  English    v.     DeTarro,   s 

St.  322,  ciud in  Harrington  v,  Fioience  Blackf.  (Ind.)  5^.    See  also  Jndah  9. 

Oil  Co..  178  Pa.  St.  444.  Dyott,  3  Blackf.  (Ind.)  324. 

Action  Between  Legal  Sepreeentatires.  Pennsylvania,  —  Gallagher    v.  Gal- 

—  That  both  the  agent  and  the  princi-  lagher,  6  Phila.  (Pa,)  528,  25  htg.  Iol 

pal  are  deceased,  or  either  of  them,  and  (Pa.)  21;  Wagner  v.  Petetson,  83  Pa. 

their  estates  in  the  process  of  settle-  St.  23S;  Richey  v.  Hathaway,  149  Pa. 

ment  in  the  Orphans'  Court,  does  not  St.   207;    Smith   v,   Austin,  4  Brewt. 

prevent  the  bringing  of  an  action  of  (Pa.)  89. 

account  render  in  a  court  of  law  hav-  England,  —  Hartup   v,   WardloTC,  t 

ing  jurisdiction  over  such  suits.     Mc-  Show.  301;   Lincoln   v,   Topdiff,  Cia 

Lean  v.  Wade,  53  Pa.  St.  146.  Eliz.   644;    Anonymous,    11  Mod.  9s; 

Ordering  Aooennt  in  Law  Aetion.--  In  Wilkin  v,  Wilkin,  i  Salk.  9;  Poolter?. 

an  action  at  law  by  a  principal  against  Cornwall,  i  Salk.  9;  Scott  v.  Surman, 

an  agent  no  account   will  be  ordered  Willes  400. 

where    the    principal     seeks     merely  Lower  Canada,  —  The  remedy  of  aa 

specific  sums  misappropriated,  and  no  agent  in  Lower  Canada,  where  the  ciTil 

necessity  for  a  general  accounting  is  law  obtains,  to  recover  sums  dae  hiin 

apparent.     Matthews  v,  Wilson,  27  Mo.  from  the  principal  is  an  aetio  manddi 

155.  contraria^  with  a  tender  of  his  reH^m 

Aisnmpiit  and  Aetion  of  Aeoemnt.  —  It  de  comfU,     Hunt  v,  Taplin,  24  Cao. 

is  frequently  a  diflScult  matter  to  de-  Sup.  Ct.  Rep.  36,  where  the  court  laid: 

termine  in  what  cases  the  action  of  ac-  *'  Any  one  who  has  acted  as  agent  tor 

count  should  be  brought    instead  of  another  has  an  action    to   force  bis 

assumpsit  for  money  had  and  received,  principal    to    receive    a    reddiHm  it 

The  distinction  between  these  different  compte,    A  comptable  has  the  same  ligkt 

forms  of  action  is  stated  by  Agnew,  J.,  to  exact  from  his  unwilling  principal 

in  Reeside  v,  Reeside,  49  Pa.  Sl  322,  a  settlement  of  their  accounts  that  a 

in  the  following  language:   '*  This,   I  principal  has  from  an  unwilling ^^/^ 

take  it,  is  the  true  ground  of  distinc-  able,    Bioche,  proc.  vo.  CompteNas." 

tion  in  such  cases,  by  which  we  deter-  1.  Marvin  v.  Brooks,  94  N.  Y.  7'^ 

mine   whether  the    action   should   be  Zetelle  v,  Mvers,  19  Gratt.  fVa.)  68; 

assumpsit  or  account  render,  to  wit.  Hunter  v.  Belcher,  a  De  G.  J.  &  S.  191; 

the  duty  to  pay,  or  to  account;  a  dis-  Barry  v,  Stevens,  31  Bemv    258;  Kio( 

tinction  inhering  in  the  very  nature  of  v,  Rossett,  2  Y.  &  J.  33;  HemiofS'* 

the    underuking    itself.      When    the  Pugh,  9  Jur.  N.  S.  1124. 

promise,  expressed  or  implied,  involves  8.  Illinois,  —  Weaver  t».  Fisher,  no 

the  duty  of  direct  payment  to  the  plain-  111.  146;  Davis  v.  Hamlin,  108  III  39'* 

tiff,  assumpsit  is  the   proper  form   of  Clapp  v,  Emery,  98  III.   523;  Smiibv. 

action;   as  where  a  co-obligee  or  co-  Wright,  49  111.  403. 

tenant  receives  the  whole  sum  to  which  New  York,  —  Marvin  v.  Brooks,  04^ 

both  are  entitled.     Gillis  v,  M'Kinney,  N.  Y.  71;  West ».  Brewster,  i  Duer(N. 

6  W.  &  S.  (Pa.)  78.     But  where  the  Y.)647;  Ellas  r.  Lock  wood,  CUrke  (X 

duty  is  not  direct,  but  one  of  outlay  in  (N.  Y.)  311. 

the  performance  of  a  trust  or  business^  Virginia,  —  Vilwig     v,      Baldoore, 

which  from  its  nature  requires  an  ex-  etc.,  R.  Co..  79  Va.  449:  Thornton  f. 

hibit  of  the  sums  expended,  before  the  Thornton,  31  Gratt.  (Va.)  212;  Simnioo* 

direct  duty  can  arise,  the  legal  require-  r.  Simmons,  33  Gratt.  (Va.)  ^%i\  Segaf 

ment    is    to  render  an  account,   and  r.  Parrish,  20  Gratt.  (Va.)  672:  Zctcllcf. 

assumpsit  will  not  lie  till  the  balance  Myers,  19  Gratt.  (Va.)  68;   Berksbiie 

be  ascertained.'*    To  the  same  effect  v,  Evans,  4  Leigh  (Va.)  223. 

see:  Wisconsin,  —  Rippe    v.    StodRiIK  M 
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action  —  must  be,  in  fact,  of  so  complicated  a  nature  that  the 
remedy  at  law  is  inadequate.  ^ 

Wis.   38;    Merrill  v,  Merrill,  53  Wis.  Heisk.  (Tenn.)  89;  Givens  v.  Tidmore, 

532.  8  Ala.  745;  Mackenzie  v.  Johnston,  4. 

United  States,  —  Colonial,  etc.,  Mortg.  Madd.    373.       Dissenting    opinion    of 

Co.  V,  Hutchinson  Mortg.  Co.,  44  Fed.  Dunkin,  C.,  in  Kerr  r.  Camden  Steam 

Rep.  219  \ciHng  Taylor  v.  Benham,  5  Boat  Co.,  i  Cheves  £q.  (S.  Car.)  T89. 
How.  (U.  S.)233];  Brewer  v,  Caldwell,        Where  the  only  ground  for  jurisdic- 

4  Fed.  Cas.  No.  1,849.  tion  is  the  necessity  for  a  discovery  of 

England,  —  Moxon  v.  Bright,  L.  R.  4  evidence,  no  fiduciary  relation  or  com- 

Ch.  292;  Atty.'Gen.  v.  Edmunds,  L.  R.  plication  of  accounts  being  disclosed,  a 

6  Eq.  381  [citing  Foley  v.  Hill,  2  H.  L.  bill  will  not  lie,  since  discovery  may 

Cas.  28];    Makepeace  v.  Rogers,  4  De  be  obtained  in  aid  of  an  action  at  law. 

G.  J.  &  S.  649;  Pearse  v.  Green,  i  Jac.  Moxon  v.  Bright,  L.  R.  4Ch.  292  [citinp 

&  W.  135;  Power  V,  Power,  13  Ir.  L.  Smith  v.  Leveaux,  2  Dc  G.  J.  &  S.  ij; 

Rep.  281.  King  v,  Rossett,  2  Y.  &  J.  33:  Vilwig 

Agent  Profltiiig  at  BzptBse  of  PrindpaL  v.  Baltimore,  etc.,  R.  Co.,  79  Va.  449, 
—  A  principal  is  entitled  to  an  account  where  the  jurisdiction  of  equity  courts- 
in  equity  from  his  agent  who  has  used  by  reason  of  the  breach  of  trust  la- 
the money  or  property  of  the  latter  to  stated  as  follows:  "  As  courts  of  equity 
make  profit  for  himself.  Neis  v.  Far-  have  jurisdiction  in  the  case  of  trustee 
quharson,  9  Wash.  508;  Coursin's  Ap-  and  cestui  que  trusty  where  i\k^  cestui  que 
peal,  79  Pa.  St.  220;  Hardwicke  v,  Ver-  trust  demands  an  account  of  moneys- 
non,  4  Ves.  Jr.  411,  14  Ves.  Jr.  504;  received  under  the  trust  under  the  gen- 
Massey  v.  Da  vies,  2  Ves.  Jr.  317.  eral  equity  for  enforcement  of  trusts. 

In  an  action  by  a  principal  against  so  *  a  corresponding  equity  exists  as- 
several  agents  in  a  transaction,  to  re-  against  an  agent  or  steward,  or  a  per- 
cover  profits  which  the  agents  had  son  in  any  similar  character,  who  is- 
secretly  made  at  his  expense,  one  of  bound  by  his  office  to  render  regular 
the  agents  who  was  not  concerned  in  accounts.  And  if  he  fails  to  render 
the  fraud  is  properly  joined  as  a  party  such  accounts,  his  employer  will  have 
plaintiff.  Crump  v.  Ingersoll,  44  an  equity,  arising  out  of  the  agent's 
Minn.  84.  failure  of  duty  to  have  the  accounts 

IffUjeittdar  ef  Oaosss.  —  A  bill  which  taken  in  the  court  of  chancery,  where 

contains  averments  of  numerous  acts  the  evidence  may  be  supplied  by  dis- 

of  misconduct  arising  out  of  the  trans-  covery  on  oath.'     '  This  equity  does 

actions  between  the  principal  and  the  not  originate,'   says  Adams,  *  in  the 

agent,  each  causing  loss  to  the  princi-  mere  want  of  discovery,  which  will  not 

pal,  states  only  a  single  cause  of  ac-  *    *    *    confer  a  jurisdiction    for  re- 

tion,  and  a  demurrer  for  misjoinder  of  lief,  but  in  the  additional  ingredient, 

causes  will  not  lie.    San  Pedro  Lum-  that  such  want  has  been  caused  by 

ber  Co.  v,   Reynolds,   iii    Cal.   588;  the  defendant's  fault.'    Adams's  Eq., 

Walker  v,  Spencer,  45  N.  Y.  Super.  Ct.  ftS  22o-t2i." 
71:  Rippe  r.  Stogdill,  61  Wis.  38.  Wbfln  Af«mt  If  Prindpal's  AdmliilS' 

Bill  te  ]MM«T«rj.  —  It  seems  to  be  trator.  —  In  Carter  v.  Cutting,  5  Munf. 
questioned  by  some  authorities  whether  (Va.)  223,  it  was  held  that  where  an 
a  breach  of  trust  is  sufficient  to  give  agent  from  whom  the  principal  is  en- 
jurisdiction  to  a  court  of  eauity  to  en-  titled  to  an  accounting  becomes  his  ad- 
tertain  the  bill  where  no  discoverv  is  ministrator  upon  his  decease,  he  may 
asked  or  needed,  i  Story's  Eq.  Jur.  be  called  upon  to  settle  hift  agency  ac- 
(13th  ed.),  g  464,  where  it  is  said  that  counts  at  the  same  time  that  he  settles 
*'  the  true  source  of  jurisdiction  in  such  his  administration  accounts.  Approved' 
cases  is  not  the  mere  notion  of  a  virtual  in  Trevelyan  v,  Lofft,  83  Va.  141. 
trust,  for  then  equity  jurisdiction  would  1,  Givens  v,  Tidmore,  8  Ala.  745; 
cover  every  case  of  bailmenu  But  it  Halsted  v,  Rabb,  8  Port.  (Ala.)  63  [riV- 
is  the  necessity  of  reaching  the  facts  ing  Porter  v,  Spencer,  2  Johns.  Ch. 
by  a  discovery;  and  having  jurisdiction  (N.  V.)  171J;  San  Pedro  Lumber  Co.  v, 
for  such  a  purpose,  the  court,  to  avoid  Reynolds,  11 1  Cal.  588;  Powers  v, 
multiplicity  of  suits,  will  proceed  to  Cray,  7  Ga.  206;  Coquillard  v,  Suy- 
administer  the  proper  relief."  To  the  dam,  8  Blackf.  (Ind.)  25;  Durant  v^ 
tame  effect  see  Taylor  v,  Tompkins,  2  Einstein,  5  Robt.  (N.  V.)  423;  Walker 
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(b)  Allegatioiii  of  Fraud,  Kiftake,  ete.  —  Where  one  of  these  grounds 
for  jurisdiction  exists,  the  bill  need  not  contain  allegations  o( 
fraud,  mistake,  and  the  like  which  go  to  show  jurisdiction  on  gen- 
eral equitable  grounds.* 

(o)  Crotf-bill  by  Agent  —  Equity,  having  acquired  jurisdiction,  may 
investigate  the  whole  transaction  for  the  purpose  of  giving  com- 
plete relief.  The  agent,  therefore,  is  not  relegated  to  his  remedy 
in  law  to  recover  for  money  advanced  or  for  his  commissions,  but 
he  may  file  a  cross-bill  therefor.* 

(d)  Pleft  of  Statute  of  Limiutioiii.  —  An  agent  who  stands  in  fidudaiy 

f.  Spencer,   45  N.  Y.  Super.  Ct.   71;  can  examine  adverse  parties  as  wh- 

Kerr  v.  Camden  Steam   Boat  Co.,   i  nesses. 

Cheves   Eq.   (S.   Car.)   189;   Taylor  r.  1.  Neis  t/.  Farquharson,  9  Wish. 50I: 

Tompkins,  2  Heisk.  (Tenn.)89;  Thorn-  Makepeace  v,  Rogers,  4  DcG.  J.AS. 

ton  V,  Thornton,  31  Gratt.  (Va.)  212;  649. 

Makepeace  v.  Rogers,  4  De  G.  J.  &  S.  Where  Aoooimt  !•  Stated— IiM|te. 

649;  Navulshaw  v  Brownrigg,  2  De  G.  —  Where  the  account  existing  betweea 

M.  &  G.  441,  cited  in  Moxon  v.  Bright,  the  principal  and  the  agent  his  bees 

L.  R.  4  Ch.  292.  stated  bv  them,  equity  will  not  have 

Bill  Against  Stewardi.  —  This  ground  jurisdiction    to    reopen    the   btltice 

of  jurisdiction  is  frequently  invoked  in  struck  except  a  special  case  bmade 

a  bill  by  a  principal  against  his  steward  by  alleging  fraud,  surprise,  and  tk 

who  has  been  in  charge  and  control  of  like  in  the  settlement.     Philips  v.  Bd- 

aff airs,  extending  perhaps  over  a  long  den,  2  Edw.  Ch.  (N.  Y.)  x;  Rihl  f 

period  of  years,     i   Story's  Eq.  Jur.  Union  Consol.  Min.  Co.,  5  Lca{T«^' 

(13th  ed.).  §  462,  note  i.  i;  Makepeace  v,  Rogers,  4  DcG.J.A 

Aocoontf  All  on  One  Side.  —  Where  the  S.  649.  See  also  Wellford  v.  Chaocd- 
accounts  are  so  complicated  that  the  lor,  5  Gratt.  (Va.)  39;  Hunter  r. 
remedy  at  law  is  inadequate,  it  is  Belcher,  2  De  G.  J.  &  S.  194. 
unnecessary  that  there  should  exist  IntroduoingSadi  AUegatiraibjAMi^ 
mutual  accounts  between  the  parties,  ment. —  Where  the  bill  disdoics  ik 
but  the  bill  will  lie  even  though  the  ground  for  equitable  inlerfcreoce  ex- 
accounts  are  all  on  one  side.  Make-  cept  that  the  relation  of  prindfttliod 
peace  v,  Rogers,  4  De  G.  T.  &  S.  649  agent  existed  between  the  parties,  tf 
[explainifig  Phillips  v.  Phillips,  9  Hare  amendment  charging  fraud  will  not  be 
471];  Kerr  t/.  Camden  Steam  Boat  Co.,  permitted  to  sustain  the  jurisdictioe. 
I  Cheves  Eq.  (S.  Car.)  189.  Barry  v.  Stevens,  31  Beav.  258. 

Statutory  Chaagei.  —  The    fact    that  2.  Hutchinson  v.  Van  Voorhis,  54^- 

under  modem  laws  it  has  become  un-  J.  Eq.  439;  Clark  r.  Lee,  21  lowiiTj- 

necessary  to  resort  to  equity  in  order  to  See  also  Dunwidie  v,  Kerlcy,  6  J.J- 

obtain  a  discovery  of  evidence  does  not  Marsh.  (Ky.)  501. 

take  away  the  jurisdiction  of  equity  to  AUegations  In  Croes-bilL  —  It  is  props 

entertain  a  bill  by  the  principal  against  for  such   a   cross-bill   to  set  onl  tkc 

his  agent  for  an  accounting  wherever  delicacy  and  difficulty  of  the  ^'^ 

it  might  have  been  brought  before  the  rendered  and  the  effect  which  the  *»* 

enactment  of  such  laws.     Schwickerath  has  had  on  the  physical  conditioo  * 

V.  Lohen,  48  Wis.  599;  Segar  v.  Par-  the  agent,  as  elements  in  deicrmimfif 

rish,  20  Gratt.  (Va.)  680.  the  value  of   such  services.    Bni  * 

Bonedy  under  Code.  —  In  Marvin  v,  sinuations    against    the    complaioi^ 

Brooks,  94  N.  Y.  71,  it  was  said  that  that  he  has  taken  advantage  ofo< 

the  reason  for  resorting  to  equity  be-  asrent's  condition  of   mind  and  bodr 

cause  of  the  complicated  character  of  and  absence  from  the  jurisdictioe  « 

the  accounts  or  the  need  of  a  discovery,  the  court  to  commence  the  soil*'* 

if  it  can  be  said  to  exist  at  all,  is  very  both     scandalous     and     impcnio^ji 

slight,  since  a  court  of  law  can  send  to  and  should  be  stricken  out    Hotd^ 

a  referee  a  long  account  too  compli-  inson  v.  Van  Voorhis,   54  N.  J.  M 

cated  for  the  handling  of  a  jury  and  439. 
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relations  to  his  principal  cannot  plead  the  statute  of  limitations 
in  bar  of  a  suit  for  an  accounting.^ 

(e)  Cofte.  —  Where  the  rendition  of  accounts  is  demanded  of  the 
agent  prior  to  the  institution  of  the  suit,  and  he  neglects  or 
refuses  to  comply  with  the  demand,  he  is  chargeable  with  interest 
and  costs.* 

(f)  KieeelUuieoni  Matten.  —  Various  matters  relating  to  parties, 
allegations  in  bill,  and  procedure  will  be  found  in  the  notes.' 

1.  Burdick  v.  Gerrick,  L.  R.  5  Ch.  file  a|i  opposition  if  he  chooses.     Lillie 

233  \disHnguhhing  In  re  Hindmarsh,  i  v.  Lillie,  48  La.  Ann.  726. 

Dr.  s.  Sm.  129];  Hardwicke  v.  Vernon,  Jnrj  Trial  on  Law  Issnee  —  Judgment 

14  Ves.  Jr.  504,  4  Ves.  Jr.  411;  Power  Without   Oeneral   Aooonnting.  ^-  Where 

V.  Power,  13  Ir.  L.  Rep.  281.  the  complaint  of  a  principal  contains 

8.  Collyer  v.  Dudley,  i  T.  &  R.  421;  allegations  making  out  a  cause  of  con- 
Carlson  V.  Beckman,  35  Neb.  302;  Jel-  version  at  law  as  to  some  items  and 
licoe  V,  Price,  i  Y.  &  Coll.  Ch.  74;  also  one  in  equity  for  a  discovery  and 
Hardwicke  v,  Vernon,  14  Ves.  Jr.  504,  an  accounting,  the  agent,  in  order  to 
4  Ves.  Jr.  411;  Burke  v.  Teller,  11  Pa.  obtain  a  jury  trial  on  the  law  issues. 
Co.  Ct.  Rep.  59.  must  make  a  specific  demand  for  the 

Where  Demand  ITnneoeisiry.  —  No  de-  trial  of  such  issues.  A  general  de- 
mand for  an  accounting  is  necessary  mand  is  insufficient.  In  such  case, 
in  order  that  the  successful  principal  where  the  trial  is  had  in  equity,  no 
may  recover  costs  where  the  agent  proper  demand  having  been  made,  if 
denies  any  liability  on  his  part  and  the  court  finds  that  certain  items  of 
contests  the  case  throughout  on  that  money  and  goods  have  been  converted, 
theory.  Carlson  v.  Beckman,  35  Neb.  it  may  render  judgment  against  the 
392.  agent  .for  those  amounts  without  re- 

Amonnt  in  Controveriy,  —  Since  such  quiring  a  general  accounting.     If,  as  a 

an  action  cannot  be  brought  before  ft  matter  of  fact,   they    have    been    ac- 

justice  of  the  peace,  but  only  in  courts  counted  for,  it  is  for  the  defendant  to 

having  equity    jurisdiction,   the    fact  show  it.     Greenleaf  z/.  Egan,  30  Minn, 

that  the  amount  in  controversy  is  less  316. 

than  two  hundred  dollars  will  have  no  Bill  of  PartioQlan. —  *'  If,  in  a  suit 

bearing    on    the    question    of    costs,  like   this,  a  bill  of  particulars  of  the 

Carlson  v,  Beckman,  35  Neb.  392.  plaintiff's  claim  can  with  any  propriety 

8.  Where  the  Aotion  for  an  Aooonnting  be  required  at  all,  before  a  reference 
If  Ctovemed  by  a  Statute  which  pre-  to  take  an  account  is  ordered,  I  am 
scribes  no  method  by  which  the  ac-  clearly  of  opinion  that  it  can  only  be 
count  shall  be  taken  or  stated,  it  is  no  obtained  under  a  special  order  of  the 
objection  that  the  court  itself  finds  the  court,  founded  upon  an  application 
amount  due  upon  evidence  introduced  showing  its  necessity."  Westt^.  Brew- 
before  it,  although  such  procedure  is  a  ster,  i  Duer  (N.  Y.)  647. 
departure  from  the  former  practice  in  Xust  Be  Brought  by  Principal.  —  A 
chancery,  where  reference  was  made  mere  agent  cannot  be  called  upon  to 
to  auditors  for  the  taking  of  the  ac-  render  an  account  by  any  one  except 
count.  Neis  v,  Farquharson,  9  Wash,  his  principal.  Atty.-Gen.  v.  Chester- 
508.  field,  18  Beav.  596. 

On  a  Complaint  Hot  Asking  for  Any  Bill  Against  Subagent.  —  The  princi- 

l^eoiflo   Amount,  but    praying   for  the  pal   may  not   bring  a  bill  for  an  ac- 

amount  due  to  be  ascertained  after  the  counting  against  a  subagent    in   the 

filing  of  an  account,  it  is  error  for  a  absence  of  fraud   participated   in    by 

judgment  to  be  rendered  against  the  him,  although   the  power  of  attorney 

defendants.      The    proper    procedure  between  the  principal  and  agent  gave 

after  the  court  has  found  that  the  de-  power  to  the   latter  to  appoint    sub- 

fendants  owed  the  accounting  to  the  agents.     Lockwood  r.  Abdy,   14  Sim. 

plaintiffs  is  an  order  directing  the  de-  437. 

fendants  to  file  an  account  within  a  Joint  Principals.  —  Where  a  number 

fixed  time,  to  which  the  plaintiff  can  of  persons  constitute  one  a  common 
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(2)  Bi//  by  Agent.  —  A  bill  will  not  lie  at  the  suit  of  an  agent 
against  a  principal  for  the  recovery  of  his  commissions,  evea 
though  a  discovery  is  sought,^  unless  the  amount  to  which  he  is 
entitled  is  uncertain,  as  where  it  depends  on  the  value  of  profits 
made  by  the  principal,  and  the  account  is  too  complicated  to  be 
gone  into  at  law.* 

agent  for  a  common   purpose  they  are  Frietas  v.  Dos  Santos,  i  Y.  &  J.  %"% 

properly  joined  as  plaintiffs  in  a  bill  Moses  v,  Lewis*  12  Price  502. 

against  him  to  obtain  an  accounting.  Anfww  to  8aeh  BilL  —  The  defense  to 

Segar  v,  Parrish,  20  Gratt.  (Va.)  672;  such   a  bill   is  not  that  the  {daiotiii 

American  Printing-House,  etc.,  v,  Du-  have  an  adequate  remedy  at  lav,  bu 

puy.  31  La.  Ann.  305.  that  they  have  no  remedy  in  eqnitj. 

Legal  Beprssentativei.  —  A  bill  for  ac-  It  is  unnecessary,  therefore,  for  tn  as* 

counting  will  lie  by  the  administrator  swer  to  aver  that  the  plaintiffs  have  i 

of  a  deceased  principal,  Simmons  v.  legal   remedy.     Skilton   r.   Payne,  iS 

Simmons,  33  Gratt.  (Va.)  451;  or  by  the  Misc.  Rep.  (N.  Y.  Supreme  Ct.)  332. 

principal  against  the  administrator  of  Tramftr  of  Aetion. —  Where  the  afot 

a  deceased  airent,  Hardwicke  v.  Ver-  plaintiff  insists  that  bis  action  is  nais- 

non,  14  Ves.  Jr.  504,  4  Ves.  Jr.  411.  tainable  in  equity,  proposes  no  ameai 

Bnrroiidor  of  Board  of  Trado  Cortifleato.  ment,   and  does  not   move   that  ibe 

—  In  an  action  by  a  principal  against  action  be  transferred  to  a  lav  coan, 

his  agent  to  compel  an  accounting  and  the  court  has  no  alternative,  bat  dss 

the  surrender  of  a  certificate  of  mem-  dismiss    the    complaint.      Skiltoo  t. 

bership  in  a  board  of  trade  it  is  un-  Payne,  18  Misc.  Rep.  (N.  Y.  Sapreoc 

necessary  to  make  the  board  of  trade  a  Ct.)  332. 

party  to  the  suit.     Weaver  v.  Fisher,  8.  Badger  r.  McNamara,  123  )hak 

no  111.  146.  117;    Haskins  v.  Burr,   106  Mass.  4^; 

1.  Skilton  V,  Payne,  18  Misc.  Rep.  Harrington   v.  Churchward,  29  L  J. 

(N.  Y.  Supreme  Ct.J  332;  Bridgman  v,  Ch.  521,  8  W.  R.  30a;    Frietas  ».Do 

Scott,  (Supreme  Ct.)  36  N.  Y.  St.  Rep.  Santos,  i  Y.  &  J.  574.     Compart  Bridr 

982;  Smith  V,  Leveaux,  2  De  G.  T.  &  S.  man  v.  Scott,  (Supreme  Ct.)  36N.  Y.SL 

i;  Dinwiddle  v,  Bailey,  6  Ves.  Jr.  136;  Rep.  982. 
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ANTOR. 

By  Archibald  C.  Boyd. 

I  Scope  of  Axticls,  927. 

n.  AOTIOV  TO  EVYOBCS  COVTBAOT  OF  SinBTTIHIF^  928. 

1.  Ifurisdiction^  928. 

2.  Venue  of  Action^  928. 

3.  Form  of  Action^  928. 

4.  Parties^  929. 

a.  Plaintiffs^  929. 

b.  Defendants^  929. 
(i)  At  Lcnv^  929. 

2)  In  Equity^  931. 

j)  Sureties  in  Different  Undertakings^  931. 
^4)  Statutory  Regulations^  931. 

5.  Pleading,  93a. 
a.  Declaration  or  Complaint^  93a. 

In  General^  912. 

Demand  and  Notice^  933. 
'3)  Consideration,  933. 
^.  ^/ra  <v  Answer,  933. 

n  fFAtf/  ^wr^O'  ilftfjr  -P/fo^,  933. 

21  Requisites  of  Plea  or  Answer,  934. 

'3)  Indulgence  to  Principal,  934. 

4)  FcUlure  to  Sue  Principal  After  Notice,  935. 

5)  Necessity  of  Special  Plea,  936. 

6)  joinder  in  Plea,  937. 

c.  Pleciding  and  Proof,  937. 

6.  Trial,  Q^T. 

a.  Dismissal  of  Action  as  to  Principal,  937. 

b.  Intervention  by  Surety',  937. 

7.  yudgment,  938. 

8.  Execution,  939. 
m.  AOTIOV  TO  EVFOBCS  COVTSAOT  OF  OVABAVTTIHIF,  939. 

I .  Form  of  Action,  939. 

a.  Assumpsit,  939. 

^.  Debt,  940. 
3.  Parties,  940. 

a.  Plaintiffs,  g/^o* 


« 


(i)  ^/  Common  Law,  940. 
(2)  ^^  Statute,  940. 

C 


3)  Negotiable  Guaranty,  941. 

(4)  /'^r/v  fFi*<7  if/ay  Enforce  Principal  Contract, 

941. 
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b.  Defendants^  941. 

(i^  In  Generai^  941. 

(2)  yoinder  of  Principal  Obligor^  942. 

3.  Pleading,  943. 

a.  Declaration  or  Complaint,  943. 
i)  Setting  Out  Terms  of  Contract^  943. 
2)  Allegation  of  Consideration,  944. 
,3)  Averment  that   Guaranty   Was  in  Wntitf, 

945- 
(4)  Alleging  Performance  of  Conditions  Prtcdai^ 

945- 
a)  In  General,  945. 

^b)  Notice  of  Acceptance,  94c. 

)  Deynand  on  Principal  Ooligor,  946. 

(d)  Notice  Of  Default  of  Principal  OlHii^r, 

947- 
ye)  Diligence  tn  Pursuing  Principal^  947. 

'5)  Default  of  Principal,  948. 

^6)  Alleging  Brecuh  of  Guaranty,  949. 

b.  Plea  or  Answer,  049. 
In  General,  949. 
No  Consideration,  949. 

Si  special  Plea,  950. 

4.  Questions  for  yury,  950. 

5.  judgment,  951. 

17.   ACTIOH  BT  StJSETT  AOAinX  PBIVCIPAL,  95 1. 

1.  yurisdiction,  951. 

a.  In  Equity,  951. 

b.  At  Law,  932. 

2.  Election  of  Remedies,  953. 

3.  Notice  and  Demand,  953. 

4.  Form  of  Action^  953. 

5.  Parties,  954. 

a.  Plaintiffs,  Q^/^, 

(i^  /«  GenercU,  954. 

(2)  yoinder  of  Cosureties,  955. 
^.  Defendants,  956. 

6.  Pleading,  956. 

a.  Declaration  or  Complaint,  956. 
^.  T'/^tf  ^r  Answer,  957. 
V.  ACTIOH  BT  OVABAHTOB  AOADTST  PBIirCIPAL,  957. 

1.  Parties,  957. 

2.  Pleading,  958. 

VL  ACTIOH  BT  StJBETT  AOAIH8T  CO8VBBTT,  958. 

1.  yurisdiction,  958. 

2.  Venue  of  Action,  960. 

3.  Form  of  Action,  960. 

4.  Notice  and  Demand,  960. 

5.  Parties^  960. 

<?.  Plaintiffs,  960. 
^.  Defendants,  961. 
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6.  Pleadings  0,(^1. 

a.  In  General^  961. 

b.  Averring  Notice  and  Demand^  962. 

c.  Averring  Insolvency  of  Principal^  962. 

7.  Tried  by  yury^  963. 

8.  judgment,  963. 

VH  BiTSBxnrATiOH  of  Subettship,  963. 

VnL  SUIOIABT   Pbocesdiho  BT   SiriBTT  AeAorsT   PBIVCIPAL  OB 

COSUBETT,  965. 

1.  Nature  of  Remedy^  965. 

2.  jurisdiction^  965. 

3.  Parties  to  Motion^  965. 

4.  Notice  of  Motion^  965. 

5.  Time  of  Motion^  ^66, 

6.  Sufficiency  of  Motion^  966. 

7.  Defenses^  966. 

8.  rr/tf/  ^^^  yury,  966. 

9.  yudgment,  967. 

CROSS-REFERENCES. 

As  to  Administrators'  Bonds,  see  article  EXECUTORS  AND  AD- 
MINISTRATORS,  vol.  8,  p.  650. 

Appeal  Bonds,  see  article  APPEAL  BONDS  AND  UNDER- 
TAKINGS,  vol.  I,  p.  963 

Attachment  Bonds,  see  article  ATTACHMENT,  vol.  3,  p.  i. 

Bail  Bonds,   see   article  BAIL  AND  RECOGNIZANCE, 
vol.  3,  p.  158. 

Bastardy  Bonds,  see  article  BASTARDY,  vol.  3,  p.  266. 

Bills   and   Notes,    see    article    NEGOTIABLE   INSTRU- 
MENTS, vol.  14,  p.  347. 

Bonds  Generally,  see  article  BONDS,  vol.  3,  p.  635. 

Cost  Bonds,  see  article  SECURITY  FOR  COSTS, 

Executors'  Bonds,  see  article  EXECUTORS  AND  ADMIN- 
ISTRA  TORS,  vol.  8,  p.  650. 

Guardians'  Bonds,  see  article  GUARDIANS,  vol.  9,  p.  886. 

Injunction  Bonds,  see  article  IN/UNCTIONS,  vol.  10,  p.  869. 

Negotiable  Instruments,  see  article  NEGOTIABLE  INSTRU- 
MENTS, vol.  14,  p.  347. 

Official  Bonds,  see  article  OFFICIAL  BONDS,  vol.  15,  p.  83. 

Receivers*  Bonds,  see  article  RECEIVERS. 

Replevin  Bonds,  see  article  REPLEVIN, 

Subrogation,  see  article  SUBROGA  TION, 

Supersedeas  Bonds,  see  article  SUPERSEDEAS  AND  ST  A  Y 
OF  PROCEEDINGS, 

Trustees'  Bonds,  see  article  TRUSTS  AND  TRUSTEES, 

I.  Scope  of  Abticle.  —  This  article  is  designed  to  treat  of 
questions  of  pleading  and  practice  arising  out  of  the  relation 
created  by  contracts  of  suretyship  and  guarantyship  generally. 
Matters  pertinent  to  particular  forms  of  suretyship  or  classes  of 
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sureties  are  excluded,  and  will  be  found,  as  indicated  by  the 
cross-references  preceding  this  paragraph  and  the  General  Index 
of  this  work,  in  articles  dealing  specifically  with  such  forms  and 
classes. 

U   ACTIOBT    TO    EBTTOBCX    COBTTKACT    07  SlTBSTTSHIP  —  1.   Juil- 

diction  —  Law  or  Squitj.  —  As  a  general  rule,  an  action  at  law  b 
the  proper  means  of  enforcing  the  liability  created  by  a  contract 
of  suretyship ;  *  but  where  the  remedy  at  law  is  inadequate, 
equity,  under  well-recognized  principles,  will  take  jurisdiction.^ 

2.  Venue  of  Action.  —  The  place  in  which  an  action  against  i 
principal  or  surety  should  be  brought  is  determined  by  the 
statutes  of  the  particular  state.' 

3.  Form  of  Action.  —  In  an  action  against  a  surety,  where  the 
defendant's  character  as  such  surety  appears  on  the  face  of  the 
instrument,  the  declaration  should  be  special  on  the  instrument, 
and  recovery  cannot  be  had  under  the  common  counts  in 
assumpsit.** 

1.  Ditto  V,   Young,   3  J.  J.   Marsh,  principal  and  surety  of  a  note  miy  be 

<Ky.)  189,  wherein  it  was  held  that  an  sued  in  the  county  of  the  resideoceot 

action  at  law,  and  not  a  bill  in  ec^uity,  either.    White    v.    Hart,  35  Ga.  269; 

was  the  proper  means  of  enforcing  a  Ewing  v,  Logan,  40  Ind.  34a;  Lyoosr. 

claim  against  sureties  in  a  bond  eze^  Daugherty,  (Tex.  Civ.  App.  1894)36! 

cuted  to  a  County  Court,  on  the  estab-  W.    Rej>.    146;    Bergstrom  v.  Bniis, 

lishment  of  a  town.    See  also  Ogden  (Tex.  Cir.  App.  1893)  34  S.  W.  Ref. 

V,  Waller,  34  Miss.  190.  1008. 

$.  Brooks  r.   Brooke,   I3  Gill  &  J.  in  New  York  it  was  early  beldtbai 

<Md.)  306,  wherein   it  was  held  that  where  a  person  without  preTiooscds* 

where  the   liability  of  sureties  could  tract  indorsed  a  note  as  surety,  to  a 

not  be  enforced  against  them  at  law  by  place  other  than  that  in  which  the  debt 

reason  of  fraud,  accident,  or  mistake,  was    contracted,    a    suit   against  tke 

equity   would  take    jurisdiction.     See  surety   must    be  brought   within  tk 

also    Roane  v,   Pickett,   7    Ark.   510;  jurisdiction  in  which  the  indorsemeot 

Tobin  V,  Wilson,  3  J.  J.  Marsh.  (Ky.)  was  made.     Phelps  v.  Garrow,  3  Ed». 

63;    Mitchell  V.  Miller,  6  Dana  (Ky.)  Ch.  (N.  Y.)  139. 

79;    Clagett    V.   Worthington,    3    Gill  4.  Butler  r.  Rawson.  i  Dcn.(N.T.) 

<Md.)  83;    Smith  v,  Allen,  i   N.  J.  Ea.  105,  wherein  it  was  said:  "  In  ihccoa- 

43;  Berg  t/.  Radcliff,  6  Johns.  Ch.  (Nl.  mon  case  of  a  suit  against  the  makets 

Y.)  302;  Butler  r.  Durham,  3  Ired.  Eq.  of  a  promissory  note,  the  instmoeoi 

<N.  Car.)  589;    McBee  v,  Crocker,  Mc-  may  be  given  in  evidence  under  the 

Mull.  £q.  (S.  Car.)  485;  Hall  v.  James,  money  counts,  for  the  reason  that  the 

75  Va.  Ill;  Kerney  v,  Kerney,  6  Leigh  note  is  evidence  of  money  lent  to  or 

<Va.)  478;  Brooks  v.  Miller,  29  W.  Va.  had  and  received  by  the  makers  to  tbe 

499;  Field  V,  Moulson,  2  Wash.  (U.  S.)  plaintifif*s  use.     But  when  ooeof  (hea 

155;  Underwood  v.  Staney,  i  Ch.  Cas.  signs  as  a  surety  for  the  other.  a»l 

77;    Skip   V,  Huey,  3    Atk.   93;    East  that  fact  appears  on  the  face  of  the  io- 

India  Co.  v,  Boddam,  9  Ves.  Jr.  464.  strument,  the   note   furnishes  no  eti* 

And  see  in  general  article  Remedy  at  dence   that  he  received  tbe  whole  or 

Law.  any  part  of  the  consideration.    Indeed, 

Bill   in   Squity    Againit   Prindpal —  it  proves  the  contrary;  for  theprio^ 

Bamedy  at  Law  Against  Surety.  —  It  is  pal    debtor    must  have  received  tie 

no  objection  to  a  bill  in  equity  against  whole  consideration.    As  a  note  does 

a  principal  debtor  that  there  is  a  rem-  not  prove  that  both  of  the  makers  htvt 

edy  at  law  against  the  surety.     Mid-  received  money,  the  holder  cannot  R- 

dletown  Bank  v.  Russ,  3  Conn.  135.  cover  without  declaring  on  the  cos* 

8.  See   the    statutes  of   the  several  tract."    See  also  Wells  r.  Girlio;.  ^ 

•tates,  and  see  generally  article  Venue.  Taunt.  737,  4  E.  C.  L.  364. 

In  Georgia,  Indiana,  and   Texas  the  B«mtdj   by  Fetition.  —  A  jud^e^: 
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4.  Parties  —  a.  Plaintiffs.  —  The  statutes  and  rules  of  prac- 
tice governing  parties  plaintiff  generally  are  applicable  to  parties 
plaintiff  in  actions  to  enforce  the  liabilities  created  by  contracts 
of  suretyship.* 

b.  Defendants  —  (i)  At  Law. — As  the  statutes  generally 
provide  that  persons  severally  liable  on  the  same  obligation  or 
instrument  may  all  or  any  of  them  be  included  in  the  same  action 
at  the  option  of  the  plaintiff,*  or  make  the  undertal^ings  of  princi- 

obtained  by  the  surety  setting  aside  a  Bank  v,   Ayres,   i6  Ohio  282;    Knox 

fraudulent   conveyance  of  the  debtor  County   Bank  v,  Lloyd,    18  Ohio  St. 

inures  to  the  benefit  of  the  creditor,  353. 

and  he  may  obtain  the  benefit  of  it  by  And  where,  on  the  dissolution  of  a 
petition.  Saylors  v,  Saylors,  3  Heisk.  copartnership,  the  retiring  partners 
(Tenn.)  525.  take  a  bond  of  indemnity  of  the  re- 
Money  Had  and  BooeiTed.  —  In  Lap-  maining  partner,  with  a  surety  to  pay- 
ham  V,  Briggs,  27  Vt.  26,  it  was  held  all  the  partnership  debts,  the  landlord 
that  a  recovery  could  not  be  had  of  the  premises  used  by  the  partnership 
against  a  surety  on  a  note,  under  the  cannot  sustain  an  action  on  the  bond 
count  for  money  had  and  received,  if  for  rent  due  on  the  partnership  or  from 
he  proved  that  he  was  a  mere  surety  the  remaining  partner,  as  there  is  no 
and  did  not  have  the  money.  privity  of  contract  between  the  partief 
Separate  Aetioni.  —  A  contract  by  a  to  the  action.  Mackintosh  v,  Fatman, 
surety  that  a  continuing  partner,  on  a  38  How.  Pr.  (N.  Y.  Supreme  Ct.)  145. 
dissolution,  should  pay  all  the  debts  of  See  also  Campbell  v»  Lacock,  40  Pa* 
the  firm  and  save  harmless  the  retiring  St.  448. 

partner,  is  a  severable  one  upon  which  SeJne  Person  at  PlaintUT  and  ]>efend« 

separate   actions  may  be  brought  in  ant.  —  A  note  made  by  the  executor  of 

every  breach.     Wolf  v,  Wei  ton,  30  Pa.  an   estate   in   his  individual  capacity 

St.  202.  with  a  third  person  as  surety,  payable 

And  the  holder  of  a  note  signed  by  to  the  executors  of  the  estate,  cannot 

the    promisor   alone  and    of   another  be  enforced  against  the  surety  by  an 

signed  by  the  same  promisor  with  a  action   at    law,    where    the    principal 

surely  may  bring  separate  actions  on  debtor  in  his  character  of  joint  execn- 

the   notes  against  the  promisor,  and  tor  is  one  of  the  plaintiffs.     Chandler 

obuin  of  him  security  or  satisfaction  z\  Shehan,  7  Ala.  251. 

in  full  in   the  action   on  the  former  2.  See   the  statutes  of    the    several 

note,  without  affecting  his  claim  on  the  states,  and  the  following  cases: 

surety  for  the  entire  amount  of  the  Alabama,  —  McQuaid  v.  Powers,  46 

other  note.     Dalton  v,  Wobum  Agri-  Ala.  44. 

cultural,  etc.,  Assoc.,  34  Pick.  (Mass.)  California  —  Powell   v.   Powell,   48 

257.  CaL  235;    People  r.  Jenkins,  17  Cal. 

1.  See  generally  article  Parties  to  500;  Heppe  v.  Johnson,  73  Cal.  .265. 

Actions,  vol.  15,  p.  456.  Indiana,  —  Snell    v.   State,  43    Ind. 

Parties   in    Eqnitj*  —  In    Brooks    v.  359;    Dunlap  r.  McNeil,  35  Ind.  316; 

Miller,  29  W.  Va.  499,  it  was  held  that  Watson    v,    Beabont,    18    Ind.     281; 

a  bill  in  equity  to  enforce  the  liability  Ewing  v,  Logan,  40  Ind.  342.                 • 

created   by  a  contract  of    suretyship  Iowa,  —  Dubuque  Countv  v.  Koch, 

could  be  brought  in  the  name  of  the  17  Iowa  229;  Pierce  v,  Durham,  (Iowa 

real  party  in  interest.     See  also  New-  1898)  73  N.  W.  Rep.  862. 

London  Bank  v.  Lee,  11  Conn.  112.  Kansas.  —  Kirkpatrick  v.   Gray,    43 

PriTitj  of  Contraet.  —  Where  a  note  Kan.  434. 

made  payable  to  a  bank  and  signed  by  Kentucky.  —  Com.   v,   Tate,   89  Ky. 

a  surety  is  presented  to  the  bank  for  608. 

discount,  and  is  refused,  and  is  after-  Massachusetts,  —  Grocers*     Bank    v^ 

wards  discounted  by  a  third   person  Kingman,  16  Gray.  (Mass.)  473;  Colt  t'* 

without    the  surety's  knowledge,  an  Learned,  118  *Mass.  380;  Oxford  Bank 

action  against  the  surety  cannot  be  v,  Haynes,  8  Pick.  (Mass.)  433. 

maintained  in  the  name  of  the  bank  for  Montana,  —  Wibanx  v«  Grinnell  LHre 

the  use  of  such  third  person.    Clinton  Stock  Co.,  9  Mont.  154*  . 
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pal  and  surety  joint  and  several,^  a  creditor,  on  the  defoult  of 
tlie  principal  debtor  in  a  contract,  may  bring  a  separate  action 
against  either  the  principal  or  the  surety  to  the  contract  or  a  joint 
action  against  both.' 
Bond  in  UimnXtf.  — It  has,  however,  been  held  that  where  several 

I/ew  York.  —  Moran^  v.  Mndge,  6  Vermont,  —  Vermont  State  Bank  ». 

Abb.  Pr.  (N.  Y.  Supreme  Ci.)  2*3.  Stoddard,  i  D.  Chip.  (Vt.)  157. 

O^iV.—rWilkins  v.  Sute  Nat.  Bank,  KiV^iWa.  — Humphrey    r.     Hilt,    6 

31  Ohio  Si.  s6S;  Suge  v.  Olds,  12  Ohio  Gratt.  (Va.)  509;   Walker  v.  Com^  18 

158.  Gratt.  (Va.)  13;  Shannon  v.  McMoUia, 

Tennessee, — Garrison   v,  Hpllins,  2  25  Gratt.  (Va.)  211. 

Lea  (Tenn.)  684;    Morris  v,  McAnally,  West  Virginia,  —  Knight  v.  Charter, 

3  Coldw.  (Tenn.)  304;  Pass  v,  Dibrell,  22  W.  Va.  422. 

B  Yerg.  (Tenn.)  470.  At  OonimAn  Law  a  principal   and  a 

1.  ^e  the  statutes  of  the  several  surety  could  be  joined  as  parties  de- 
states,  and  see  also  Swerdsfeger  r.  fendant  only  in  an  action  where  their 
Slate,  21  Kan.  476;  Jenks  r.  School  undertaking  was  joint  or  joint  and  ser- 
DisL  No.  38,  18  Kan.  356;  Rose  v,  Wil-  eral.  People  v.  Miller,  2  111.  83:  Cast- 
liams,  5  Kan.  483;  Wagner  v,  Romero,  ner  r.  Slater,  50  Me.  212;  Lee  v.BoUes, 
3  N.  Mex.  131.  20  Mich.  46. 

$.  California,  —  Sam    Yuen    r.   Mc-  VaUng  Ptinelpal  -a   Faitj.  —  Where 

Mann,  99  Cal.  '497;  People  v,  Stacy,  74  the  holder  of  a  joint  and  several  obfi- 

Cal.  373.  gation  elects  to  sue  one  of  the  oblii^ors 

Georj^ia.  —  Cincinnati     Fourth    Nat«  who  is  only  a  surety  thereon,  it  is  not 

Bank  v,  Mayer,  100  Ga.  87.  competent  for  such  obligor,  by  cross- 

Idaho,  —  State  v,  McDonald,  (Idaho  petition  or  otherwise,  to  bring  in  his 

1895)40  Pac.  Rep.  312.  principal.     Wilkins  v .  State  Nat.  Bank, 

Indiana,  —  McMillan  c/.  Bull's  Head  31   Ohio  St.   565;    Pierce   v.    Durham, 

Bank,  3a  Ind.  11.  (Iowa  1898)  73  N.  W.  Rep.  862;   Can»- 

Kansas,  — THlson  ^.  State,  29  Kan.  han  v,  Mitchell,  29  Ind.  418. 

452;  Hays  V.  Closon,  20  Kan.  122.  It   has,    however,    been     held    that 

Kentucky,  —  Governor  v,  Perkins,   2  where  the  creditor  in  the  andertakiof 

Bibb  (Ky.)  395.  is  insolvent  and  the  principal  has  as 

Louisiana, — Stafford  v.  Harper,  32  unpaid  judgment  against  bi«n,  theip- 

La.  Ann.  1076;  Padiam  v,  Cobb,  7  La.  plication  of  the  surety  to    make  the 

Ann.  157.  principal  a  party  should  be   granted. 

Maryland, — Garey    v,  Hignutt,    32  Burton  v,  IJecker,  54  Kan.  608.    Set 

Md.  5S2.  also  Gerson  v,  Hanson,  54  Kan.  593. 

Michigan,  —  People    v,     Butler     74  Ibindar    of    Belaassd   titamaij.  —  Is 

Mich.  64.3;    Preston  v,  Huntington,  67  Ohio  a  released  surety  is  not  a  neccs- 

Mich.  139.  sary  party  to  an  action  against  hts  co- 

Mississippi.  —  Wilkinson  v.  Flowers,  sureaes    to   enforce    the    contract  of 

37  Miss.  579.  suretyship.     Walsh  r.  Miller,  51  Ohio 

Missouri.  —  Carr  v.  Card,  34  Mo.  513.  St.  462. 


Pennsylvania,  —  Domestic  Sewing  Bapresentattrsof • 

Mach.  Co.   z/.  Saylor,  86  Pa.  St.  287;  The  personal  representative   of  a  de» 

Geddis  r.  Hawk,'  i  Watts  (Pa.)  280.  ceased  principal  may  be  joined  as  1 

South  Carolina,  —  Daniels  v.  Moses,  defendant  with  the  surviving^  sureties 

12  S.  Car.  130;  State  v,  Williams,  19  S.  where  the  claim  on  which  the  action  is 

Car.  62:  State  Treasurers  v,  Gibson,  3  founded   has  been  presented   to   and 

Hill  L.  (S.  Car.)  339;  Taylor  v.  Easter-  disallowed  by  the  personal  representa- 

ling,  I  Rich.  (S.  Car.)  314.  tives.     Lawrence  v,   Dootan,   68  CaL 

Tennessee,  —  Kelly  v,  Gordon,  3  Head  309. 

(Tenn.)  683;  Renkert  v,  Elliott,  11  Lea  Waivar  of  l[i^{slBd«r.  —  An  objeciioa 

Senn.)a35:    McCabe  v.  Sutton,  7  Lea  that    the    sureties    were    improperly 

enn.)    248;     Williams    v,    Greer,    4  joined  as  parties  to  an  action  against 

Hay  w.  (Tenn.)  235.  the  principal  debtor,  even  if  tenable,  is 

United  States.  —  U.   S.    v.   Price,    9  waived  by  failure  to  demur  on  sacb 

How.  (U.  S.)  83;    Muscatine  v.  Missis-  ground.    Sam  Yuen    v,   McMann,  99 

•ippi,  etc.,  R.  Co.,  I  Dill.  (U.  S.)  536.  Cal.  497. 
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sureties  signed  a  bond  and  each  surety  bound  himself  "severally 
for  the  sum,  and  the  -sum  alone,  set  respectively  opposite  their 
names/'  a  joint  action  could  not  be  maintained  against  all  of 
them  for  the  amount  of  the  bond.* 

(2)  In  Equity,  — The  rule  in  equity  appears  to  he  .that  if  the 
remedy  sought  is  against  the  sureties  the  principal  and  all  cosure- 
ties should  be  joined  unless  insolvent  or  beyond  the  jurisdiction 
of  the  court.* 

(3)  Sureties  in  Different  Undertakings.  —  Sureties  in  different 
undertakings  cannot  be  joined  in  the  same  action  unless  the  con- 
dition of  each  of  the  undertakings  is  the  same  and  the  burden  of 
the  sureties  the  same.* 

(4)  Statutory  Regulations.  —  Under  a  statute  providing  that 
the  creditor  shall  first  proceed  against  the  principal,  the  surety 
may  be  sued  without  joining  the  principal,  where  the  principal  is 
beyond  the  jurisdiction  of  the  court  ^  or  is  insolvent  •  or  dead.* 

1.  State  V,  Powers,  52  Mi«s.  198.  IStepvMeBtatlTM  of  DootMfd  PrineiiMd. 
BelasM  FM  Tamlo.  —  And  where  the    —  To  a  bill  by  a  creditor  to  recover  a 

sureties  on  a  note  have  been  released  debt  from  the  sureties  of  a  deceased 

pro  tanto  by  the  creditor  surrendering  principal,   the  representatives  of    the 

security  for  the  debt  of  less  value  than  principal  should  be  made  parties,  or  a 

the  debt,   the   principal  and    sureties  showing    that    the    deceased    left   no 

cannot  be  sued  together,  because,  the  estate    Should    be    made.      Roane    v, 

principal    being    liable    for    the    full  Pickett,  7  Ark.  510. 

amount  and   the  sureties   for  only  a  8.  Lott  v.  Mobile  County,  79  Ala.  69; 

portion,  no  judgment  could  be  entered  State  f.  Turner,  49  Ark.  311;    Powell 

according  to  the  liability  of  the  parties,  v.  Powell,  48  Cal.  235;    Baker  v.  Mc- 

Cummings  v.  Little,  45  Me.  183.  Coy,  58  Ind.  215;    Boston,  etc.,  Glass 

2.  Roane  v„  Pickett.  7  Ark.  510;  Co.  v,  Ludlum,  8  Kan.  40;  Johnson  v. 
Shropshire  r.  Reno,  5  Dana  (Ky.)  583;  Chandler,  15  B.  Mon.  (Ky.)  584;  Com. 
Tobin  V,  Wilson,  3  J.  J.  Marsh.  (Ky.)  v,  Tate,  89  Ky.  608;  Rutherford  v. 
63;  Payne  v.  Hays,  4  J.  J.  Marsh.  Alyea,  53  N.  J.  Eq.  580;  Finch  v, 
(Ky.>  176;  Mitchell  p.  Miller,  6  Dana  State,  71  Tex.  52;  Singer  Mfg.  Co.  v, 
(Ky.)  79;  Long  v.  Dupuy,  i  Dana  (Ky.)  Ponder,  82  Tex.  653;  Keowne  v.  Love, 
104;  Clagett  V,  Worthington,  3  Gill  65  Tex.  152.  But  see  Butler  v,  Dur- 
(Md.)  83;  Hart  v.  Coffee,  4  Jones  Eq.  ham,  3  Ired.  Eq.  (N.  Car.)  589,  where 
(N.  Car.)  321;  Butler  v,  Durham,  3  it  was  held  that  in  a  suit  against  a 
Ired.  Eq.  (N.  Car.)  589;  Lainhart  v,  guardian  for  an  account  of  his  guard- 
Reilly,  3  Desaus.  (S.  Car.)  590;  Wright  ianship  all  his  sureties  for  such  guard- 
V,  Eaves,  10  Rich.  Eq.  (S.  Car.)  582;  ianship,  whether  upon  the  same  or 
Wytheville  Crystal  Ice,  etc.,  Co.  v,  different  bonds,  should  be  made  par- 
Frick  Co..  (Va.  1898)  30  S.  E.  Rep.  491;  ties. 

Hall  V.  James,  75  Va.  iii.  But  see  4,  Houghton  v.  Ledbetter,  37  Tex. 
Davis  f.  Hoopes,  33  Miss.  173;  Lowndes  161;  Petty  v.  Cleveland,  2  Tex.  404; 
V,  Pinckney,  2  Strobh.  Eq.  (S.  Car.)  44.  Seattle  Crockery  Co.  z\  Haley,  6  Wash. 
Bill  Agaiast  Mndpai  —  Joiadsr  of  302.  See  also  Bopp  r.  Hansford,  (Tex. 
floretj.  —  In  Cooper  v.  Cooper,  5  N.  J.  Civ.  App.  1898)  45  S.  W.  Rep.  744;  Ald- 
Eq.  498,  it  was  held  that  a  surety  was  ridge  v.  Mardofif,  32  Tex.  204;  Chap- 
not  a  necessary  party  to  a  bill  in  equity  man  r.  Brite,  4  Tex.  Civ.  App.  506; 
filed  by  a  creditor  of  a  testator,  by  Finegan  v.  Read.  8  Tex.  Civ.  App.  33. 
bond  signed  by  the  testator  and  the  6.  Davis  v,  Hoopes,  33  Miss.  173; 
surety,  to  set  aside  a  sale  of  lands  Welch  v,  Phelps,  etc.,  Windffiill  Co., 
made  by  the  executor  and  devisee  and  (Tex.  Civ.  App.  1896)  37  S.  W.  Rep. 
to  subject  the  lands  to  the  payment  of  175. 

the  bond  debt.    See  also  Dias  v,  Bou-  6.  Scantlin  v.  Kemp,  34  Tex.   388; 

chaud.  10  Paige  (N.  Y.)  445;  Alexander  Willis  v.  Chowning,  90  Tex.  617;  Ennis 

V,  Taylor,  Phil.  Eq.  (N.  Car.)  36.  v.  Crump,  6  Tex.  85;  Scott  v.  Dewees, 
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And  in  those  states  where  the  statutes  require  the  creditor  to  put 

the  obligation  in  suit  on  notice  to  him  by  the  surety,  the  surety 
may  be  joined  with  the  principal  in  the  suit  instituted  in  accord- 
ance (vith  such  notice.^ 

6.  Pleading  —  a.  Declaration  OR  Complaint  —  (i) /«  G«?- 
eral,  —  The  declaration  in  an  action  against  a  surety  should  set 
out  the  terms  of  the  contract  of  the  principal  debtor  '  and  allege 
his  default.' 

2    Tex.    153.     See    also    Muenster    v,  Wilson  v,  Monticello,  85  Ind.  10;  Paine 

Tremont  Nat.   Bank,  (Tex.  Civ.  App.  v,  Moffit,   11   Pick.  (Mass.)  496;  Mar- 

1898)  46  S.   W.   Rep.   277;    Boggs  t'.  queue  Opera  House  Bldg.  Co.  v.  Wil. 

State,  46  Tex.  10.  son,  109  Mich.   223;    Barry  v.  Screw- 

1.  Starling;  v.  Buttles,   2  Ohio  303.  men's   Bene  v.   Assoc.,   67    Tex.  250; 
See  also  Newman  v.  People,  4  Colo.  Church- 1^.  Campbell,  7  Wash.  547. 
App.  46;  Harriman  v.  Egbert,  36  Iowa  Bafault  of  PrlndpaL  —  In  Cooney  v. 
270.  Winants,  19  Wend.  (N.  Y.)  504,  it  was 

2.  Cooney  v,  Winants,  19  Wend.  (N.  held  that  where  a  party  covenants  to 
Y.)  S04.  find   the  materials,  and  to  do  all  the 

AUoging  ConMnt  of  Surety  to  Sztomion  carpenter's  work,  painting,  and  glazing 

of  Tln^.  —  In  Weed  Sewing  Mach.  Co.  of  a  house,  according  to  a  given  plan 

2/.  Oberreich,  38  Wis.  325,  it  was  held  and  specifications,  and  to  complete  the 

that  where  the  creditor  had  extended  work   by  a  given  day,   in  an  action 

the  time  of  credit  to  the  principal,  the  against  a  surety  for  the  |>erformance  of 

declaration    should    allege    that     the  this  contract  the  declaration  should  set 

surety  had  consented  to  such  extension,  forth  so  much  of  the  plan  and  specifica- 

Ezeontion  of  Contract  by  Siuroty.  —  In  tions  as  is  necessary  to  show  in  what 

Church  V.  Campbell,  7  Wa§h.  547,  it  particulars  the   builder  has  departed 

was  held  that  the  complaint  in  an  ac-  from  or  omitted   to  perform  his  con- 

tion  on  a  bond  against  the  principals  tract,  and  should  allege  such  partica- 

and  sureties  thereto,  which  alleged  that  lars  as  a  breach  of  the  contract 

the  defendant  principal* '  gave  "a  bond  In   Albany   Furniture    Co.  v.  Mer- 

with  the  codefendants  as  sureties,  was  chants  Nat.  Bank,  17  Ind.  App.  93.  it 

bad  in  that  it  did  not  allege  the  execu-  was    held    that    a    complaint  which 

tion  of  the  bond  by  the  sureties.     See  alleged  that  the  defendant  company  br 

also  Seattle  Crockery  Co.  v,  Haley,  6  its  note  promised  to  pay  to  the  plaintlB 

Wash.  302;  Ghiradelli  v.  Bourland,  32  a  named  sum,  and  that  the  coidefend- 

Cal.  585.  ants  signed   the   note  as  surety,  and 

Broach  of  Contract  to  Booomo  Snretj.  —  that  the  note  was  unpaid,  was  good  as 

Where  one  agrees  with  the  seller  of  an  against  the  sureties, 

article  to  become  surety  on  a  note  given  An  allegation  of  the  recovery  of  a 

by  the  buyer  for  the  purchase  price  of  judgment  against  an  assignee  for  the 

the  article,  and  fails  to  do  so,  the  com-  benefit  of  creditors  is  a  sufficient  all^ 

plaint,  in  an  action  against  him  for  the  gation  of  the  indebtedness  in  an  action 

breach  of  this  agreement,  need  not  set  against  the  surety  on  the  bond  of  the 

out  the  note  given  by  the  buyer  other  assignee.      Pierpoint  v.   McGuire,  13 

than  to  identify  it  as  the  note  on  which  Misc.  Rep.  (N.  Y.  C.  PI.)  70. 

the  defendant  agreed  to  go  as  surety.  Bofault   of   Snroty.  —  In     Farley    v. 

Webster  v.  Smith,  4  Ind.  App.  44.  Moran,  (Cal.  1892)  31  Pac.  Rep.  158.  it 

Effect  of  Amendment.  —  In  Townsend  was  held  that,  in  an  action  against  the 

Nat.  Bank  v.  Jones,  151  Mass.  454,  it  sureties  to  a  bond  for  a  violation  of  the 

was  held  that  a  surety  would  not  be  bond  by  the  principal,  it  was  not  neces- 

released  by  reason  of  an  amendment  sary   to  allege   any   violation  by  the 

to  the  declaration,  unless  the  effect  of  sureties. 

the  amendment  would  be  to  impose  on  Separate  Counts.  —  Where  two  or  more 

him   a  greater  liability   than  he   had  obligations  are  sued  on  in  one  action, 

originally  assumed,  by  letting  in  a  new  each  undertaking  should  be  set  out  in 

cause  of  action.     See  also  Lanahan  v.  a  separate  paragraph  though  the  sar^ 

Porter.  148  Mass.  596.  ties  sued  are  common  to  all.    Com.  v, 

8.  Morgan  v,  Menzies,  60  Cal.  341;  Tate,  89  Ky.  608. 
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(2)  Demand  and  Notice.  —  The  declaration  need  not  allege  a 
demand  on  the  principal  for  payment,  nor  a  notice  to  the  surety 
of  the  default  of  the  principal,*  unless  by  the  terms  of  the 
undertaking  demand  and  notice  are  necessary  to  fix  the  liability 
of  the  surety.* 

(3)  Consideration.  —  The  declaration  in  an  action  against  a 
surety  need  only  allege  an  independent  consideration  moving  to 
the  surety,  where  the  surety  became  such  by  an  undertaking 
collateral  to  that  of  the  principal  debtor.' 

b.  Plea  or  Answer  —  (i)  What  Surety  May  Plead— 'Ei^XMXi% 
IMit^ew.  —  By  the  great  weight  of  authority,  a  surety  may  plead 
in  an  action  at  law  any  defense  that  would  be  available  to  him  in 
equity.* 

1.  Newton   r.    More,    14  Ark.    166;  Indiana.  —  Dickerton      v,     Ripley 

Coburn   v.  Brooks,  78  Cal.  443;    Tre-  County.  6  Ind.  128. 

week  r.  Howard,  105  Cal.  434;  Bums  Massachusetts,  —  Baker  v.  Briffgs,   8 

V,  Singer  Mfg.  Co.,   87  Ind.  541:  Mc-  Pick.  (Mass.)  122;  Boston  Hat  Manu- 

Millan  r.  Bull's  Head  Bank,  32  Ind.  factory  v.  Messinger,  2  Pick.  (Mass.) 

It;  Webster  v.  Smith.  4  Ind.  App.  44;  223;  Adams  Bank  v,  Anthony,  18  Pick. 

Heebner  r.  Townsend.  8  Abb.  Pr.  (N.  (Mass.)  238;  Carpenter  v.  King,  9  Met. 

Y.  Supreme  Ct.)  234:  Bush  v.  Critcb-  (Mass.)  511. 

field,  4  Ohio  103;     State  r.  Williams.  Afaint. — Springer  r.  Toothaker,  43 

IQ  S.  Car.  65.  Me.  381. 

Diinil  on  Surety. —  In  an  action  on  Mississippi,  —  Smith  v.   Clopton,   48 

a  recognizance  the  complaint  need  not  Miss.  66. 

aver  that  a  demand  for  payment  was  New  Jersey,  —  Paul  in  r.  Kaighn,  29 

made  on  the  sureties.     State  v,  Bies-  N.  J.  L.  480;  Linn  v.  Neldon,  23  N.  J. 

man,  12  Mont.  ii.  Eq.  169. 

t.  Morgan  v,  Menzies,  65  Cal.  243.  New  York,  —  La  Farge  v,  Herter,  11 

Sec  also  State  r.  Annan,  I  Gill.  &  J.  Barb.  (N.  Y.)  164;  Sailly  v.  Elmore,  2 

(Md.)45o;  State  v.  Digges,  21  Md.  240;  Paige  (N.  Y.)  497;  People  v.  Jansen.  7 

M'Broon  v.  GoTernor,  6  Port.  (Ala.)  32.  Johns.  (N.  Y.)  332:  King  v,  Baldwin,  a 

t.  Stone  V.  White,  8    Gray  (Mass.)  Johns.  Ch.  (N.  Y.)  554. 

589.     This  was  an    action   against  a  Rhode  Island,  —  Shclton  v.   Hurd,  7 

surety  on  a  note  who  had  become  such  R.  I.  403. 

after  the  execution  and  delivery  of  the  South  Carolina,  —  Wayne  v.  Kirby,  2 

note  by  the   payee.    The  court  said:  Bailey  L.  (S.  Car.)  552. 

•*  It  was  not  sufficient    •    •    •    to  de-  Tennessee,  —  Adams    v.  Gleaves,    10 

clare  against  the  defendant  as  upon  a  Lea  (Tenn.)  376. 

promissory  note,  where,  according  to  West   Virginia,  —  Smith  v,  McLain, 

the  rules  of  pleading,  the  mere  state-  11  W.  Va.  6s4* 

ment  of  the  liability  which  constitutes  England.  —  Rees    v,   Berrington,    2 

the  consideration   is  sufficient;    but  it  Ves.  Jr.  542. 

was    necessary      •     •     •      that    the  And  see  generally  article  Eqiitablk 

declaration  should  disclose  a  consider-  Defenses,   vol.   7,   p.   799       But    see 

ation.  either  of  benefit  to  the  defendant  Lewis  v.  Harbin,  5  B.  Mon.  (Ky.)  564, 

or  of  detriment  to  the  plaintiff,  as  other-  wherein   it   was    held   that    a    surety 

vise  it  would  appear  on  the  face  of  the  could  not  plead  in  defense  to  an  action 

declaration  to  be  MaM/Mm>Wi<-/ariif."     See  at  law  on  a  bond   that  he  was  surety 

also  Tenney  v.  Prince.  4  Pick.  (Mass.)  only  and  that  he  had  been  released  by 

385;  Owens  V.  Tague.  3  Ind.  App.  245:  indulgence  extended  to  his  principal  to 

Favorite    v.    Stidham,    84    Ind.    423;  which  he  did  not  assent.     To  the  same 

Clapton  r.  Hall.  51  Miss.  482;  Joslyn  r.  effect  see  M'Haney  v,  Crabtree,  6  T. 

Collinson.  26  111.  61.  B.  Mon.  (Kv.i  104. 

4.  Illinois,  —  Rogers  v.  School  Trus.  KMwladf*  «f  MiseoadiMt  tf  PriadpaL 

tees,  46  111.  428;  Flynn  v,  Mudd,  27  111.  —  In  an  action  against  a  surety  on  the 

333.  bond  of  a  state  officer,  a  plea  alleging 
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DcfinM  AT»il*lfl«  to  PrindpAl.  —  It  is  also  well  settled  that  a  surety 
may  plead  any  defense,  legal  or  equitable,  that  the  principal 
debtor  could  plead  in  denial  of  his  liability.^ 

(2)  Requisites  of  Plea  or  Answer.  — As  in  actions  generally, 
a  plea  to  an  action  to  enforce  the  liability  created  by  a  contract 
of  suretyship  should  either  traverse  the  allegations  of  the  declara- 
tion or  complaint  or  confess  and  avoid  them.' 

(3^  Indulgence  to  Principal.  —  A  plea  by  a  surety  of  indulgence 
to  tne  principal  should  aver  that  the  indulgence  was  granted 
without  the  surety's  knowledge  or  consent,'  and  that  it  was  for 

knowledge  in  the  state  of  the  miscon-  Gay  v,   Kfott,  43  Ga.    252.     See   also 

duct  of  the  officer  before  the  execution  Hartman  z*.  Redman,  21  Mo.  A  pp.  124. 

of  the  bond  need  not  aver  how  such  IWnro  of  Cosnretj  to  Sifiu  —  An  an- 

knowledge   was    obtained.      Sooy    v.  swer  by  asurety  inanaction  oa  a  bocd 

Sute,  39  N.  J.  L.  135.  alleging    that    he    and    the    prindpaJ 

1.  Wallace  v.  Holly,  13  Ga.  389;  agreed  that  the  bond  should  not  bind 
Springfield  Engine,  etc.,  Co.  v.  Park,  3  him  unless  another  surety  was  obtained 
Ind.  App.  173;  McChesney  v.  Bell,  59  on  it,  and  that  the  obligee  had  notice 
111.  App.  84;  Taylor  zr.  State  Bank,  2  J.  of  such  agreement,  is  bad  in  that  h 
J.  Marsh.  (Ky.)  568;  Lansdale  v.  Cox,  does  not  allege  that  the  obligee  had 
7  T.  B.  Mon.  (Ky.)  401;  Stewart  v,  such  notice  before  the  bond  was  de- 
LeWs,  42  La.  Ann.  37;  Jarratt  v.  Mar-  livered.  Farrell  v.  Fabel,  47  Minn.  11. 
tin,  70  N.  Car.  459.  Soparatliig  Defniset.  —  The    defenses 

Defonio  of  XTsury.  —  Where  the  defense  of  want  of  consideration  and  of  fraud, 

of  usury  is  not  available  to  the  princi-  being     different     in    their    character, 

pal,    it    cannot    be    available    to    the  should  be  set  up  by  separate   pleas, 

surety.     Pugh  v,  Cameron,  11  W.  Va.  Wilson  v,  Monticello,  85  Ind.  10.    Bat 

523.  an  answer  setting  up  two  special  de- 

Invaliditj  of  Prineipal*!  Aet.  —  In   a  fenses,  which  should  have  been  sepa- 

fiuit  against  a  surety  on  a  note  given  rately  pleaded,   is  good    when    ques- 

for  land  sold  at  an  administration  sale,  tioned  for  the  first  time  by  motion  to 

the  principal  in  the  note  being  dead,  exclude  evidence  offered  under  it.    £p- 

and  neither  his  heirs  nor  his  personal  pinger  v.  Kendrick,  144  Cal.  630. 
representatives  being  parties^  the  de-        Partial  Defonio.  —  A  plea  by  asurety 

fendant  cannot  set  up  the  invalidity  of  which  does  not  constitute  a  defense  to 

the  sale  as  a  defense.     Lathrop  v,  Mas-  the  entire  cause  of  action,    bat  only 

terson,  44  Tex.  527.  shows  a  release /r<y  tantc^  is  bad  on  de- 

2.  State  V,  Daugherty,  32  Ind.  350;  murrer.     Weik  v.  Pugh,  92  Ind.  382. 
Wilson  V.  Monticello,  85  Ind.  10;  State        Imoo  Balaod  by  Aaswor. —  In  an  ac- 
V.  Saddler,  6  Ark.  235.  tion  against  a  surety  on  a  bond  of  a 

In  Indiana  it  was  held  that  an  answer  building  contractor,  an  answer  merely 
setting  up  in  bar  of  the  action  that  the  averring  a  change  in  the  building  coo- 
defendant  was  surety  in  the  contract  tract  does  not  tender  a  defense  that  the 
sued  on  is  bad,  as  that  fact  can  go  only  plaintiff  had  negligently  or  wrongfully 
to  the  direction  of  the  officer  in  levying  given  up  a  security  held  by  him  in  fail- 
the  writ  to  be  issued  on  the  judgment,  ing  to  retain  a  sufficient  proportion  ol 
Moorman  v.  Barton,  16  Ind.  206.  the  contract  price.     Howard  County  v. 

Want  of  Considoration.  —  A  surety  to  Baker,  1x9  Mo.  397. 

a  note  pleaded  that  he  had  signed  the  YeriiieaUon  of  Plea.  —  In  Ttxas  an  ao- 

note  after  it  had  been  executed  and  de-  swer  setting  up  suretyship  in  an  action 

livered  by  the  principals  and  accepted  on  a  note  need  not  be  verified.     Mol- 

by  the  holder,  and  that  there  was  no  laly   v.   Springer    Lithographing  Co.. 

consideration  to  him  for  such  promise.  (Tex.  Civ.  App.  1895)295.  W.  Rep.  167. 

It  was  held  that  such  plea  was  insuffi-  8.  Stone  r.  State  Bank.  8  Ark.  141. 

cient  without  a  further  allegation  that  wherein  a  plea  by  a  surety  in  a  note 

there   was   no    consideration    moving  that  the  principal  paid  to  the  creditor 

from  the  holder  to  the  original  promis-  after  the   note   became  due  a  certaio 

ors   for  such   contract  of  suretyship,  sum  and  in  consideration  thereof  the 
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a  definite  time  ^  and  upon  a  good  consideration.^ 

(4)  Failure  to  Sue  Pfi$icipal  After  Notice,  —  A  plea  by  a  surety 
of  release  from  liability,  by  reason  of  the  failure  of  the  creditor 
to  sue  the  principal  after  notice  so  to  do,  should  aver  that  the 
notice  was  in  writing,  where  the  statute  relating  to  such  notice 
provides  that  it  should  be  in  writing.' 

creditor  agreed  to  give  further  time  to  Tint'  «f  IndiilgtMt.  —  An  answer  by 

the  principal  debtor,  was  held  bad  on  a  surety  alleging  an  extension  of  time 

demurrer,  in  that  it  did  not  aver  that  to  the  principal  for  six  months  without 

such  contract  was  entered  into  without  knowledge  or  consent  of  the  surety, 

the  surety's  consents     See  also   Car-  but  averring  facts  that  show  at  law 

penter  v,  Devon,  6  Ala.  718;    Prather  only  an  extension  for  a  less  period,  is 

V,  Young,  67   Ind.  480:   Lindeman  v,  good  on  demurrer,  though  bad  for  the 

Rosenfield,   67   Ind.   346;    Holland   v,  purpose  of  pleading  an  extension  for 

Johnson,  51  Ind.  346;  Green  v.  Bran-  six  months.     Hamilton  v,  Winterrowd, 

don,  Walk.  (Miss.)  372;  Delaplaine  v,  43  Ind.  393. 

Hitchcock,  4  Edw.   Ch.   (N.   Y.)  321;  t.  Prather  v.   Young,  67   Ind.  480; 

Steubenville  Bank  r.   Leavitt,  5  Ohio  Hall  v.  Johnston,  6  Tex.  Civ.  App.  no; 

207:  Knight  V,  Charter,  32  W.  Va.  433.  Smith  v.  Mason,  44  Neb.  610. 

BTotios  «f  Snretjsldp.  —  In  an  action  flsttliig  Out  Oradteation.  —  A  plea  in 
on  a  note,  an  answer  by  one  of  the  de-  bar  which  alleges  the  giving  of  time  to 
fendants,  alleging  that  he  was  only  the  principal  without  the  knowledge  or 
surety  for  his  comaker,  and  that  the  consent  of  the  surety,  upon  a  good  and 
plaintiff,  after  maturity  of  the  note,  in  valuable  consideration,  without  set- 
consideration  of  interest  paid  in  ad-  ting  out  the  consideration,  is  bad. 
vance,  had  agreed  with  the  principal,  Marshall  v,  Aiken,  35  Vt.  337;  Winne 
without  knowledge  or  consent  of  the  r.  Colorado  Springs  Co.,  3  Colo.  155. 
•urety,  to  extend  time  of  payment  for  a  Consldiratioii  Moriiif  from  Prlne^^ 
definite  period,  is  insufficient  for  want  — An  answer  by  a  surety  that  he  was* 
of  an  allegation  that  the  plaintiff,  when  reltesed  by  the  act  of  the  creditor  in 
he  made  such  agreement  for  extension  granting  to  the  principal  debtor  exten- 
of  time,  had  notice  of  the  relation  of  sion  of  time  of  payment  without  his 
principal  and  surety  between  the  mak-  consent  need  notspecifically  allege  that 
ers.  McCloskev  v,  Indianapolis  Manu-  the  extension  was  granted  to  the  princi- 
facturers,  etc..  Union,  67  Ind.  86.  See  pal  for  a  consideration  paid  by  him  to 
also  Neel  v.  Hkirding,  2  Mete.  (Ky.)  the  plaintiff,  as  this  is  necessarily  im- 
347;  Young  V,  Bell,  (N.J.  1898)  41  Atl.  plied  in  the  allegation  that  the  exten- 
Rep.  336;  Davenport  v.  King,  63  sion  was  granted  without  the  consent 
Ind.  64.  or  permission  of  the  surety.     St.  Paul 

Bsply  ts  Pisa  of  ladulgMiss.  —  To  a  Trust  Co.  v,  St.  Paul  Chamber  of  Com- 

plea  in  abatement,  in  an  action  against  merce,  70  Minn.  486. 

a  surety  on  a  note,  that  the  holder  ex-  Paymmit  of  OoaiidsratiOB.  —  A  plea  by 

tended   the   time   of  payment  to  the  a  surety  that  the  creditor  had  granted 

principal  without  the  surety's  consent,  time  to  the  principal  in  consideration 

It  is  a  sufficient  reply  that  after  such  of  a  promise  to  pay  usury,  which  had 

extension,  with  knowledge  tdereof,  the  been  paid,  is  bad  for  not  alle^fing  that 

surety  gave  to  the  holder  written  no-  the  usurious  interest  was  paid  in  ad- 

tice   to  sue    on    the    note.     Brink    v,  vance.     Patton  v,  Shanklin,  14  B.  Mon. 

Reid,  133  Ind.  357.  (Ky.))3.     See  also  Hamilton  v.  Winter- 

1.  Sample  v.   Martin,  46  Ind.   336;  rowd,  43  Ind.  401. 

Brooks  f'.  Allen,  62  Ind.  401;  Prather  8.  Darby   r.   Berney  Nat.  Bank,  97 

V,   Young,   67    Ind.   480;    Menifee  v,  Ala.  643;  Mendel  v.  Caimes,  84  Ind. 

Clark,  35  Ind.  304;  Chrisman  v.  Per-  141;  Headington  v,  Neff,  7  Obio(pt.  i.) 

nn,  67  Ind.   586;  Hall  v»  Johnston,  6  329. 

Tex.  Civ.  App.  no.  But  see  Huey  v.  As  to  failure  to  sue  principal  after 
Pinney,  5  Minn.  310,  wherein  it  was  notice,  see  also  Shehan  v,  Hampton, 
held  that  a  plea  by  a  surety  of  exten-  8  Ala.  942;  Payne  v.  Webster,  19  111. 
sion  of  time  of  payment  to  the  princi-  103;  McAllister  v.  Ely,  18  111.  249;  Gil- 
pal  was  good,  though  the  time  of  ex-  lilan  v,  Lndington,  6  W.  Va.  128; 
tension  was  not  averred.  Barnes  v,  Boyers,  34  W.  Va.  303. 
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(5)  Necessity  of  Special  Plea  —  Xeleate  of  Snrtty.  —  A  defense  by 
a  surety  that  he  was  released  from  liability  by  reason  of  the  dis- 
charge of  the  principal  debtor  should  be  specially  pleaded.* 

Fraud.  —  A  defense  on  the  ground  of  fraud  ^ould  also  be 
specially  pleaded.* 

WAiT«r  of  Written  BTotioe.  —  But  an  for  A.,  who  had  since  died  leaving  as 

ans.ver  alleging  that  the  defendant  was  estate  sufficient  for  the  payment  (•£ all 

surety  only  in  the  note  sued  on,  and  his  debts;  that  the  defendant  had  nod- 

that  after  the  note  became  due  he  gave  fied  the  plainiifif  in  writing  to  institaie 

the  plaintiff  oral  notice  to  sue  at  the  an  action  upon  the  note;  bat  thai  be 

next  term  of  the  court  and  at  the  same  negligently  failed  to  bring  suit  on  soch 

time  "  offered  to  give  a  written  notice,  note  against  the  estate  of  A.  and  hid 

but  the  plaintiff  waived  a  written  no-  made  no  effort  to  collect  it  from  said 

tice/'  is  good.     Hamblin  r.  McCaUis-  estate.     It  was  held  that  the  answer 

ter,  4  Bush  (Ky.)  418.  was  bad  in  that  it  did  not  show  thai  the 

Setting  Out  Ifotioein  Plea. — In   7Vn-  estate  was  situated  within  the  state  and 

nessee  it  has  been  held  that  it  is  not  that  administration  had  been  had  ap<» 

necessary  in  a  plea  setting  out  the  fail-  it.     Whittlesey  v.  Heberer,  48  Ind.26a 

ure  of  the  creditor  to  sue  the  principal  See  also  Franklin  r.  Franklin,  71  Ind. 

on  notice,  to  set  out  the  notice  in  hac  573;  Rowe  v.  Buchtel,  13  Ind.  381. 

verba;   an  averment    that  such  notice  1.  Bull  r.  Coe,  77  Cal.  Si.    See  also 

was  given  and  that  the  creditor  did  Bostwick    v,    McEvoy,   62   Cal.  496; 

not  sue    is    sufficient.     Waterford   v,  Hayden  r.  Cook,  34  Neb.  670. 

Hensley,  Mart.  &  Y.  (Tenn.)  275.  Certaintj  of  Plea.  —  An  allegation  by 

BTeoeisitj  of  Special  Plea.  —  \Ti  Alabama  a  surety  on  a  note  that  it  had  beea 

it  has  been  held  that  the  discharge  of  a  fraudulently  altered  to  a  larger  som, 

surety  by  reason  of  the  failure  of  the  either  by  the  administrator  to  whom  ic 

creditor  to  sue  the  principal  debtor  on  was  executed  or  by  the  principal  in  tbe 

notice   so  to    do  should   be   specially  note,  and  that  this  was  done  withoot 

pleaded.     Shehan  v.  Hampton,  8  Ala.'  the  knowledge  of  the  surety,  is  soS- 

942.  ciently  definite.     Hamblen  v.  Knight, 

Allegation  that  BTo  Suit  Wat  Brought.  60  Tex.  36. 

-*  An  answer  by  a  surety  to  an  action  But  an  averment  in  a  plea  that  tbe 

on  a  note,  alleging  that  after  the  note  plaintiffs  '*  or  some  of  them  *'  released 

became  due  be  notified  the  plaintiff  to  a  '*  large  part "  of  the  debt  specified  is 

institute  suit  thereon,    but   failing  to  defective  for  uncertainty.     Mitchell r. 

allege  that  the  plaintiff  did  not  bring  Williamson,  6  Md.  210. 

suit  as  required,  and  not  averring  any  Inorease  of  Bilk.  —  A  plea  setting  ap 

other  fact  as  a  reason  for  his  release  a  discharge  of  the  surety  by  reason  d 

from   liability,   is   bad    on    demurrer,  an  act  of  the  creditor  which  tended  to 

Marshall  v.  Mathers,  103  Ind.  458.  increase  his  risk  should  allege  the  facts 

Folfllment  of   Condition    Precedent.  —  showing  how  such  risk  was  increased. 

Where  by  the  terms  of  the  contract  of  Stewart  v,  Barrow,  55  Ga.  664. 

suretyship  no  suit  could   be   brought  Perfbrmanoe  of  Condition  at  to  BiImn 

against  a  surety  until  it  had  been  ascer-  — A  plea  setting  up  a  promise  10  ^^ 

tained  what  amount  a  certain  estate  lease  a  surety  upon  the  receipt  bjr  the 

could  pay  on  a  note,  if  the  surety  seeks  holder  of  the  note  of  mortgage  security 

to  avoid  liability  by  reason  of  the  delay  for  its  payment  should  allege  the  ex- 

pn  the  part  of  the  creditor  to  bring  suit  ecution  and  delivery  of  the  mortgage, 

after  notice  to  him  to  do  so,  he  must  Lyle  v.    Morse,   24  III.   95.    See  also 

aver  in  his  answer  that  the  amount  Kempshall  %>,  East,  127  Ind.  320. 

which  the  estate  would  pay  had  been  2.  Wilson  v,  Monticello,  8s  loi^*  ^^ 

ascertained  for  the  purpose  of  showing  See  also  as  to  pleading  fraud,  Fishbon 

that  the  creditor  might  have  maintained  v.  Jones,  37  Ind.   119:  Stanford  First 

the  suit  at  the  time  when  he  was  noti-  Nat.   Bank  v,  Mattingly,  92  Ky.  650; 

fied  to  do  so.     Field  v.  Burton,  71  Ind.  Bellows  v,  Lovell,  4  Pick.  (Mass.)  I53: 

380.  Siddall  V,  Goggan.  68  Tex.  708;  tndsee 

Estate  of  Deoeaeed  Principal. —  In  an  generally  article  Fraud,  vol.  9,  p.  67S* 

action  on  a    note  the  defendant  an-  Frand  in  Indncing  Snrety  to  ttga.-"A 

swered  that  he  had  signed  it  as  surety  plea  that  the  defendant  was  only  surety 
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(6)  Joinder  in  Plea.  —  A  plea  denying  the  liability  of  the 
principal  should  be  pleaded  in  the  name  of  the  principal.*  So  a 
plea  setting  up  matters  of  defense  affecting  the  surety  only 
should  be  pleaded  by  him  alone.* 

c.  Pleading  and  Proof.  —  The  general  rules  as  to  pleadings 
and  proofs  apply  to  actions  to  enforce  the  liability  created  by 
contracts  of  suretyship.' 

6.  Trial  —  a.  Dismissal  of  Action  as  to  Principal.  —  In 

the  absence  of  statutory  provisions  requiring  the  creditor  to 
pursue  the  principal  to  judgment,  or  on  the  failure  of  the  surety 
to  avail  himself  of  the  right  given  him  by  statute  in  some  states 
to  compel  the  creditor  to  sue  the  principal  or  to  have  the  judg- 
ment in  an  action  against  him  and  the  principal  specify  him  as 
surety,  a  creditor,  in  an  action  against  the  principal  and  surety  in 
an  undertaking,  may  dismiss  the  action  as  to  the  principal  and 
pursue  the  surety  alone.* 
b.  Intervention   by  Surety.  —  In  an  action  against  the 

in  the  aote,  and  that  without  his  to  a  building  contract,  which  contract 
knowledge  the  principal  had  advanced  stipulated  that  the  owner  might  corn- 
usurious  interest  at  the  rate  of  fifteen  plete  the  building  on  the  con  tractor's 
per  cent,  for  the  year  during  which  the  default,  provided  that  the  expenses  in- 
face  of  the  note  dispensed  with  in-  curred  by  the  owner  should  be  audited 
terest,  and  that  the  fact  of  such  exac-  and  certified  by  the  architect,  the  fail- 
tion  was  fraudulently  concealed  from  ure  of  the  owner  to  obtain  such  certifi- 
him  when  he  signed  the  note,  is  bad  c^te  cannot  be  raised  by  the  general 
without  an  allegation  that  the  obligee  denial.  George  A.  Fuller  Co.  v.  Doyle, 
either  procured  the  surety's  signature  87  Fed.  Rep.  687. 
or  was  present  when  it  was  made  and  4.  Wilkinson  v.  Flowers,  37  Miss, 
then  misrepresented  or  concealed  the  579;  Dorothy  v.  Hicks.  63  Iowa  240. 
essential  facts  which  he  ought  to  have  See  also  Nunan  r.  Berry,  66  Cal.  305. 
disclosed.  Burks  v,  Wonterline,  6  In  Texas  it  has  been  held  that  in  an 
Bush  (Ky.)  20.  action  on  a  note  executed  by  the  prin- 

1.  Price  V,  Cloud,  6  Ala.  248.  cipal  and  a  surety,  the  suretyship  being 

$.  Beesley  v.  Hamilton,   50  111.   88.  apparent  on  the  face  of  the  note,  it  is 

See  also  McChesney  v.   Bell,   59  111.  error,   after  ineffectual  .efforts  to  get 

App.  84.  service  on  the  principal,  to  dismiss  as 

8.  Evidaiioe  Admisrible  nndsr  GtiMral  to  him  and  take  judgment  by  default 
Denial.  —  Under  the  plea  of  a  general  against  the  surety  in  the  absence  of  a 
denial  in  an  action  on  a  bond  the  sure-  showing  that  the  principal  resides  bc- 
ties  may  show  an  alteration  in  the  bond  vond  the  limits  of  the  state,  or  that  he 
after  its  execution  by  them.  Fair-  is  insolvent.  Burden  v.  Cross,  33 
haven  v,  Cowgill,  8  Wash.  686.  To  the  Tex.  687.  To  the  same  effect  see  Far- 
same  effect  see  Mundy  v,  Stevens,  61  ris  v.  Berry,  33  Tex.  701. 
Fed.  Rep.  77.  DlsoontinnanM  of  Action.  —  A  creditor 

And  in  an  action  on  the  bond  of  a  who  has  commenced  an  action  against 

building  contractor,  the  sureties  may  a  principal  on  a  note  and  attached  his 

show,  under  a  plea  of  the  general  issue,  property  may  discontinue  the  action 

that  the   plaintiff  had   money   in    his  without    prejudice    to    his    rights    as 

hands  due  to  the  principal  in  the  con-  against  the  sureties.     Concord  Bank  v. 

tract  which  was  equal  to  the  amount  Rogers,  16  N.  H.  9. 

of  the  plaintiff's  demand  against  them.  8toj  of  Aotion.  —  A  surety  sued  on  a 

Marquette  Opera  House  Bldg.  Co.  r.  bond  may  pay  into  court  the  amount 

Wilson,  109  Mich.  223.   See  also  Warner  of  the  penalty  and  costs  and  have  the 

V,  Crane,  20  111.  148.  proceedings    stayed.      Oshiel    v,    De- 

But  in  an  action  against  the  surety  Graw,  6  Cow.  (N.  Y.)  63. 
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principal  in  an  undertaking,  a  surety  thereto  may  be  let  in  to 
defend.  * 

7.  Judgment  —  Statutes  generally  regulate  the  form  of  judg. 
ment  to  be  entered  where  principal  and  surety  are  sued  together 

and  the  fact  that  such  relation  obtains  has  been  made  to  appear. 
The  usual  requirement  is  that  the  judgment  shall  recite  which  of 

the  defendants  is  principal  and  which  is  surety,  and  direct  that 
execution  shall  first  be  levied  on  the  property  of  the  prindpaL* 

1.  Coburn   v.   Smart,    53    Cal.    742,  Civ.   App.    1894)  25  S.  W.  Rq>.  824; 

wherein  it  was  held  that  the  sureties  Labbe  v.  Corbetl,  69  Tex.  503. 

of  the  defendant  in  an  action  of  re-  In  T«zm  a  court  having  no  aathoriiy 

plevin   upon  an  undertaking  given  to  to  render  judgment  against  the  priod- 

effect  a  return  of  the  property  in  con-  pal  cannot   render  judgment  against 

troversy  to  the  defendant  pending  the  the  surety  alone    in   the    absence  c^ 

action  have  such  an  interest  in  the  ac-  averments  in  the  petition  that  the  pno* 

tion  as  will  entitle  them  to  intervene  if  cipal  was  dead,  beyond  the  jurisdiciiM 

the  defendant  is  insolvent  and  the  ac-  of  the  court,  insolvent,  or  of  any  face 

tion   is  not  being  defended    in  good  that  would  permit  judgment  agaiost 

faith.     See  also  Jewett  v.   Crane,    13  the  surety    without  taking  jadgment 

Abb.    Pr.    (N.    Y.    Supreme   Ct.)    97,  against  the  principal.     Doothit  r.  Mir- 

wherein  it  was  held  that,  on  suitable  tin,    15   Tex.  Civ.   App.    559.    Aod  i 

application,  sureties  might  be  let  in  to  judgment  against  a  surety  jointly  ssed 

defend  on  the  merits  in  the  place  of  with  his  principal  is  bad  where  no  serr. 

their   principal,   in   an  action  against  ice  is  shown  on  tho  principal  and  tbe 

him,  even  after  a  regular  judgment,  if  judgment  in  no   manner  disposes  of 

it   be  necessary   for  their   protection,  the  case  as  to  him  or  recites  his  alleged 

And  see  Hoffman  v.  Steinan,  34  Hun  insolvency.      Welch    v,    Phelps,  etc 

(N.   Y.)  239;    Lyon   v,  Tallmadge,  14  Windmill  Co.,  (Tex.  Civ.  App.  1896)37 

Johns.  (N.  Y.)  50X;  Moore  v.  Hammell,  S.  W.   Rep.  175.     See  also  Wolden  a 

(N.  J.  1888)  14  Atl.  Rep.  743.  Durst,  15  Tex.  Civ.  App.  81;  Crawford 

Bringing   in    Ooiiretias.  —  A    surety  v,  Jones,  24  Tex.  382. 

sued  without  others  liable  to  contribute  vevdiAt  te  SitppMt  JndgBMnt.  —  Whete, 

cannot  delay  the  action  to  bring  in  his  in   an    action    against    principal  lod 

cosureties  as  parties.     Fosters.  Wise,  surety,  the  latter  defends  but  the  for- 

46  Ohio  St.  20.  mer  does  not,  and  the  verdict  is  against 

2t  See   the  statutes  of    the    several  the  principal  only  for  the  amount  of 

states,  and  the  following  cases:  tbe  debt  sued  for,  the  legal  effects  a 

Georgia,  —  Bowen  v.  Groover,  77  Ga.  finding  in  favor  of  the  surety,  and  » 

126:  Keaton  v.  Cox,  26  Ga.  162;  Wolf  judgment  accordingly  is  not  errooeoBS. 

V.  Kennedy,  93  Ga.  219.  Howard  v.  Johnson,  91   Ga.  319.   See 

Indiana,  —  Phillips  t/.  Cox,  61   Ind.  also  Mason  v,  Poulallier,  10  La.  Ana- 

345;  Rooker  v.  Wise,  14  Ind.  276.  418. 

/Kansas,  —  Foote  v.  Sprague,  13  Kan.  And  in  an  aciion  at  law  upon  a  joiot 

155:    Kupfer  r.  Sponhorst,  I   Kan.  77;  note,  all  the  makers  except  one  b6^ 

Points  V.  Jacobia,  12  Kan.  55;  Rose  v,  sureties,  a  verdict  against  some  of  the 

Madden,  i  Kan.  445;  Higby  v,  Ayres,  sureties  for  the  whole  amount  of  tbe 

14  Kan.  339.  note  and  against  one  of  them  for  bil' 

Michigan,  —  Prentiss  v,  Spalding,  2  of  the  amount  is  bad ;    but  in  case  of 

Dougl.  (Mich.)  84.  such   verdict   the  plaintiff  may  enter 

Nebraska, — Van   Etten   v,    Kosters,  judgment  against  all  the  sureties  foe 

48  Neb.  152.  the  lesser  sum.    Jones  v,  Lewis,  8? 

Ohio,  —  Elliott   V,   Elmore,   16  Ohio  Ga.  446. 

27;  Kelly  V,  Collins,  11  Ohio  310.  C«rtilyittg  Snretjildp.  —  In  Okie  tbe 

Tennessee,  —  Chaffin   v,  Campbell,  4  consent  of  parties  10  a  judgment,  i» 

Sneed  (Tenn.)  184;  Grissom   v,  Moore,  open  court,  at  the  time  when  it  *a* 

I  Sneed  (Tenn.)  364.  rendered,  that  one  of  the  defendtnis 

Texas.  —  Montrose  v.  Fannin  County  may  be  certified  as  surety,  is  sufficient 

Bank.  (Tex.  Civ.  App.  1893)  23  S.  W.  without  other  evidence  to  authorize  tbe 

Rep.  709;  Dignowity  v,  Staacke,  (Tex.  entry  of  a  certificate  of  such  soretf- 
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Mnt  JttigBtat.  —  Where  principal  and  surety  are  jointly  sued  and 
jointly  defend,  a  judgment  should  not  be  entered  against  one 
without  a  determination  as  to  the  other.  ^ 

8.  SzeoiititiL — The  principles  governing  the  issuance  of  the 
writ  of  execution  have  been  treated  elsewhere  in  this  work.* 

lU  AoTiOBT  TO  Ebtyobcx  Oobttbaot  09  OxTAftAHmHip  —  1.  Fom 
<rf  Aotioa  —  a.  Assumpsit.  —  In  an  action  on  a  collateral  guaranty, 
the  contract  of  guaranty  should  be  declared  on  specially.'  But 
in  the  case  of  an  absolute  guaranty,  a  recovery  can  be  had  under 
the  common  counts  in  assumpsit.^ 

ship.    Peters  v,  McWilliamt,  36  Ohio  the  principal  and  surety  jointly.    GiU 

Sl  155.  lam  V,  Coon,  10  111.  App.  43. 

But  the  omission  to  make  the  certifi-  t.  See  article  Executions  Against 

cate  as  to  which  judgment  debtor  is  Property,  vol.  8,  p.  303. 

principal  and  which  is  surety  cannot  9.  Emerson  v,  Aultman,  69  Md.  125, 

be  corrected  by  a  writ  of  error.     Kelly  wherein  it  was  said:    '*  The  law  is  no 

V.  Collins,  II  Ohio  310.  doubt  well  settled  that  in  case  of  an 

YaoatioB  at  Instanoe  of  Surety.  —  ordinary  and  usual  guaranty,  as  where 
Where  a  judgment  has  been  entered  one  contracts  in  writing  to  be  answer- 
by  the  consent  of  the  defendant  on  a  able  for  goods  sold  to  a  third  party,  or 
replevin  bond  given  by  him  in  claim  where,  in  like  manner,  one  engages  to 
and  delivery  proceeding,  it  cannot  be  pay  a  note  in  case  the  maker  fails  to 
set  aside  for  fraud  at  the  instance  of  the  pay  the  same,  the  contract  of  guaranty 
sureties  by  motion  in  the  cause,  but  must  be  declared  on  specially,  and  it 
onlv  by  a  new  direct  action  for  the  cannot  be  given  in  evidence  under  the 

Surpose.     McDonald  V.  McBryde,  117  common  counts  in  assumpsit.    *    *    * 

[.  Car.  125.  The  reason   for  this  Is   that  in  such 

1.  Smith  V,  State,  12  Neb.  309.     See  cases  It  is  necessary  to  aver  and  set 

also  Sartain  v.  Hamilton,  14  Tex.  348.  out  the  conditions  upon  which,  accord- 

Jndgmsiit  Against  Adaiiaiitrator  of  ing  to  the  terms  of  his  contract,  the 
Frindpal.  —  In  an  action  against  the  liabilltv  of  the  guarantor  arises."  See 
administrator  of  a  principal  and  his  also  Runde  v,  Runde,  59  111.  98; 
surety  a  judgment  cannot  be  rendered  Omaha  Nat.  Bank  v,  St.  raul  First 
to  be  levied  on  the  assets  of  the  estate  Nat.  Bank,  59  111.  428;  Johnson  v, 
in  the  hands  of  the  administrator,  Clark,  5  Blackf.  (Ind.)  564;  Smith  r. 
Johnson  v,  Meier,  62  Ind.  98;  but  Bainbridge,  6  Blackf.  (Ind.)  12;  Elder 
should  provide  that  it  be  paid  in  due  v.  Warfield,  7  Har.  &  J.(Md.)  392;  Ox- 
course  of  administration,  Lawrence  v,  ford  Bank  v,  Haynes,  8  Pick.  (Mass.) 
Doolan,  68  Cal.  309.  423;    Northrup  v,  Jackson,  13  Wend. 

Jndfiiiint  Over  in  7iPror  of  Bnroty.—  (N.  Y.)  85;  Mines  v,  Sculthorpe,  2 
Under  a  statute  providing  that  a  judg-  Campb.  215;  Forth  r.  Stanton,  i  Saund. 
ment  against  a  principal  and  surety  210;  Marriot  v.  Lister,  2  Wils.  141. 
should  direct  the  levying  of  execution  Gmarantj  of  Bont.  —  The  common 
on  the  property  of  the  principal  before  counts  do  not  lie  for  the  recovery  of 
levying  on  the  property  of  the  surety,  rent  against  a  guarantor.  The  plead- 
it  is  error  to  render  an  absolute  judg-  ing  must  be  special  on  the  guaranty, 
ment  in  favor  of  the  surety  a|:ainst  the  Potter  v,  Gronbeck,  117  111.  404. 
principal  without  first  requiring  the  Waiver  of  Oljaetion.  —  In  an  action  on 
former  to  discharge  the  judgment  in  a  guaranty  of  a  promissory  note  it  can- 
favor  of  the  creditor.  Dignowity  v,  not  be  objected  on  appeal  that  the  dec* 
Staacke,  (Tex.  Civ.  App.  1894)  25  S.  laration  contains  only  the  money 
W.  Rep.  824.  counts,    unless     that    objection    was 

AArmative    Boliof    to    Surety.  —  Al-  taken  in  the  trial  court.     Bickford  v, 

though  a  principal  debtor  may  set  off  Gibbs,  8  Cush.  (Mass.)  154. 

a  claim  in  a  joint  action  against  him  4.  Runde    v,     Runde,     59    111.    98; 

and  his  surety,  yet  upon  such  plea  it  Northrup  v.  Jackson,  13  Wend.  (N.  Y.) 

is  error  to  render  judgment  for  any  85;  Elder  t^.  Warfield,  7  liar.  &  J.  (Md.) 

amount  against  the  plaintiff  in  favor  of  392;  Packer  v.  Benton,  35  Conn.  343. 
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b.  Debt.  —  Though  debt  will  not  lie  on  a  collateral  undertak- 
ing of  guaranty,^  it  has  been  held  that  such  form  of  action  may 
be  resorted  to  on  a  guaranty  of  payment  indorsed  on  a  note,  as 
such  guaranty  creates  a  liability,  direct  and  immediate,  for  the 
payment  of  a  specific  sum  in  numero? 

2.  Parties  — ^r.  Plaintiffs  —  (i)  At  Comtnon  i/itc'.  —  It  was 
the  rule  at  common  law  that  no  action  could  be  maintained  on  a 
guaranty  except  by  the  party  with  whom  the  contract  of  guaranty 
was  made,  as  the  contract  was  considered  special  in  its  nature  and 
not  negotiable;'  and  this  rule  has  received  support  in  many  of 
the  United  States.* 

(2)  By  Statute,  —  By  the  statutes  of  some  of  the  states  a  con- 
Premature  Action.  ~  An  action  on  the        Michigan,  —  Tinker  v,  McCaalej,  3 
guaranty  of  any  deficiency  on  a  note    Mich.  18S. 

afier    certain    security  has   been    ex-        New  York,  —  Lamourieux  v,  Hewi; 
hausied  cannot  be  brought  until  such    5  Wend.  (N.  Y.)  307;  Miller  v,  Gasi^ 
security   has   been   sold.       Bouche   v,    2  Hill  (N.  Y.)  1S8. 
Loutiit,  104  Cal.  230.  Okio,  —  Taylor  v.  Wetmorc,  loOkio 

1.  Tappan    v.    Campbell,    9    Yerg.    490. 

(Tenn.)  436.  Pennsylvania, —  McDoalr.Ytt- 

2.  Brown  v.  Bussey,  7  Humph,  mans,  8  Watts  (Pa.)  361;  Ekel  t. 
(Tenn.)  573.  See  also  Baylcy  v.  Haz-  Snevily,  3  W.  &  S.  (Pa.)  272;  Beckkr 
ard,  3  Yerg.  (Tenn.)  487.  ».  Eckert,  3  Pa.  St.  292;    Campbell  r. 

8.  Iowa.  —  Dubuque  First  Nat.  Bank  Lacock,  40  Pa.  St.  448. 

V,  Carpenter,  41  Iowa  518.  /^A4f</e  Island,  —  King   v,  Banenot, 

Kentucky,  —  Levi  v.  Mendell,  I  Duv.  13  R.  I.  117. 

(Ky.)  78.  Tennessee, — Smith    v,   Dickinscm,  t 

Nebraska,  —  Weir    v,    Anthony,     35  Humph.  (Tenn.)  261;  Turley  r.  Hodge. 

Neb.  396.  3  Humph.  (Tenn.)  73. 

New  York,  —  Robbins  v,   Bingham,  Wisconsin,  —  Ten    Eyck  r.  Browo,  5 

4  Johns.  (N,  Y.)  476;   Walsh  v.  Bailie,  Pin.  (Wis.)  452. 

10  Johns.   (N.   Y.)   180;    Newcomb  v.  See  also  Walsh  v,  Featherstooe,  6: 

Clark,  I  Den.  (N.  Y.)  226;    Birckhead  ^Cinn.  103. 

V,  Brown,  5  Hill  (N.  Y.)  634;  Barnes  v,  Onarantj   of   Mote.  —  In    Wttsoo  i, 

Barrow,  61  N.  Y.  39.  McLaren,  19  Wend.  (N.  Y.)  557,  ii  «5 

Pennsylvania,  —  Campbell  v.  Lacock,  held   that  a  general  g^aarantj  in  tk 

40  Pa.  St.  448.  words,  **  I  hereby  guarantee  the  pty- 

Tennessee,  —  Allison   v,  Rutledge,  5  ment  of  a  note    •    •     »    drawn  by," 

Yerg.  (Tenn.)  193.  etc.,    not  naming  anv  person  as  tk 

Texas, — Smith   v,    Montgomery,    3  party  guaranteed,  could  be  declared  ct 

Tex.  199:  San  Roman  r.  Serna,  40  Tex.  by  any  person  who  advanced  mooey 

306.  upon  it,  but  that  such  guaranty  «a> 

United  States,  —  Eastern  Tp.'s  Bank  not  negotiable  so  that  an  action  coel^ 

v.  St.  Johnsbury,  etc.,  R.  Co.,  40  Fed.  be  brought  on  it  in  the  name  01  aoj 

Rep.  423;    Grant  v.  Nay  lor,  4  Cranch  person   other  than   the  one  in  whose 

(U.  S.)  224.  hands  it  first  became  available,  unless 

England,  —  Arlington  v,  Merrlcke,  2  it  were  named  upon  the  note  the  p«.^ 

Saund.  414;    Wright  v,  Russel,  2  W.  ment  of  which  it  guaranteed. 

Bl.  934;    Myers  v.  Edge,  7  T.  R.  250;  In  Cooper  v,  Dedrick,  22  Barb.  (K 

Barker  v,  Parker,  i  T.  R.  287;  Simson  Y.)  516,  it  was  held  that  whereagnir- 

V,  Cooke,  I  Bing.  452,  8  E.  C.  L.  590;  anty  is  written  on  a  note  and  the  ooce 

Strange   v,   Lee,   3   East  484;    Dry  v,  is  transferred,  the  sale  and  delivery  0^ 

Davy,  10  Ad.  &  El.  30,  37  E.  C.  L.  27.  the  note  with  the  guaranty  upon  it  for- 

4.  Maine,  —  Springer  v,  Hutchinson,  nish  prima  facie  evidence  of  a  sale  of 

19  Me.  359;  Irish  v.  Cutter,  31  Me.  536.  the  contract  of  g^uaranty,  and  the  pes- 

Mcusachusetts,  —  Taylor  v,  Binney,  7  session  of  the  note  and  the  guaranty  s 

Mass.   479;    True  v.  Fuller,   21   Pick,  prima  facie  evidence  of  a  nght  inlfce 

(Mass.)  140.  holder  to  the  guaranty,  and  will  ai- 
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tract  of  guaranty  is  assignable.  In  such  states  the  assignee  may 
sue  on  the  guaranty  in  his  own  name.  ^ 

(3)  Negotiable  Guaranty.  —  A  guaranty  may  be  made  negotia- 
ble, and  when  so  made  an  action  will  lie  upon  it  in  the  name  of 
any  subsequent  holder.* 

(4)  Party  Who  May  Enforce  Principal  Contract.  —  It  has  also 
been  held  that  one  who  can  enforce  the  principal  contract  can 
enforce  the  guaranty.' 

b.  Defendants  —  (i)  In  General.  —  In  an  action  to  enforce  a 

thorize    him    to    maintain    an    action  Everson  v.  Gere,  40  Hun  (N.  Y.)'  248; 

thereon,  unless  it  be  shown  that  the  Arents  v.  Com.,  18  Gratt.  (Va.)  750. 

contract  of  guaranty   was  not  trans-  AfiignmoBt     of    Leaio.  —  A     written 

ferred  at  the  time  when  the  note  was  guaranty     indorsed     upon    a    lease, 

transferred.  whereby  the  signers  **  guarantee  the 

In  Partridge  v,  Davis,  20  Vt.  499,  it  payment  of  the  rent  and  the  perform- 

was  held  that  a  written  guaranty  of  ance  of  the  covenants  by  the  party  of 

the   payment  of    a    promissory  note,  the  second  part  in  the  within  lease,"  is 

placed  by  the  payee  on  the  back  of  the  not  assignable  so  as  to  pass  the  legal 

note,  passed  with  the  note,  so  that  any  title  to  the  assignee.     Potter  v,  Gron- 

subsequent  bona  fide  holder  had   the  beck,  117  111.  404. 

right,  against  the  guarantor,  that  ap-  2.  Ketchell  v.  Burns,  24  Wend.  (N. 

pertained  to  the  person  to  whom  the  Y.)  456,  wherein  it  was  held  that  on  a 

note  was  first  assigned.  guaranty  indorsed  upon  a  note  whereby 

In   Waldron   v,   Harring,   28    Mich,  the  payment  and  collection  of  the  note 

493,  it  was  held  that  a  guaranty  of  col-  were  guaranteed  to  a  third  person  ''or 

lection  indorsed  on  a  promissory  note  bearer  "  an  action  would  lie  by  any 

payable  to  bearer  may  be  sued  upon  subsequent  holder  in  his  own  name, 

by  any  subsequent  holder  in  his  own  See  also  Briggs  v,  Latham,  36  Kan. 

name.    See  also  Neal  v.  Smith,  5  Ala.  205;  Harbord  v.  Cooper,  43  Minn.  466; 

568;    Nesbit  r.   Bradford.  6  Ala.  746;  Pollock  v.  Helm,  54  Miss,  i;  Everson 

Webster  f.  Cobb,  17  111.  459;  Ellsworth  v.  Gere,  40  Hun  (N.  Y.)  248;  Townsend 

V,   Harmon,    loi    111.  274;    Heaton  r.  &  Colorado  Fuel,  etc.,  Co.,  16  N.  Y. 

Hulbert,    4    111.    489;    Studebaker    v,  App.  Div.  314;  Union  Bank  v.  Coster, 

Cody,  54  Ind.  586;    Baldwin  r.  Dow,  3  N.  Y.  203;    Griffin  v.  Rembert,  2  S. 

130  Mass.    416;    Jones    r.   Dow,    142  Car.  410;    Toppan  v,  Cleveland,  etc., 

Mass.  130;  Thomas  v.  Dodge,  8  Mich.  R.  Co.,  i   Flipp.  (U.  S.)  79;    Bleeker  v, 

51;  Nevins  v.  Lansingburgh  Bank,  10  Hyde,  3  McLean  (U.  S.)  279;    Russell 

Mich.   $47;     Northumberland    County  v.  Wlggin,  2  Story  (U.  S.)  214;  Adams 

Bank  v,  Eyer,  58  Pa.  St.  97;  Walton  r.  v.  Tones,  12  Pet.  (U.  S.)  207:  Lawrason 

Dodson,  3  C.  &  P.  162, 14  E.  C.  L.  250.  v.  Mason,  3  Cranch  (U.  S.)  492. 

Chiaimntj  of  Lsms.  —  Where  a  guar-  8.  Craig  v.   Parkis,  40  N.   Y.    181, 

anty  that  the  lessees  should  perform  wherein  It  was  held  that  the  assign- 

the  '*  within   covenants  "  is  indorsed  ment  of  a  bond  and  mortgage  gave  to 

on   a  lease,   the  lessor  named  in  the  the  assignee  the  benefit  of  and  the  right 

lease  may  maintain  an  action  on  the  to  sue  upon  a  guaranty  by  a  previous 

guaranty,   although  he  is  not  desig-  assignor  of  their  collection,  although 

nated  therein.    Otto  r.  Jackson,  35  111.  such  guaranty  was  not  in  terms  trans- 

349.    See  also  Jenness  v.  True,  30  Me.  ferred  with  the  principal  obligation. 

438.  S^e   also  Claflin  v,  Ostrom,  54  N.  Y. 

1.  Killian  v,  Ashiey,  24  Ark.  511;  581,  wherein  it  was  said:  '' This  guar- 
Cole  V,  Merchants*  Bank,  60  Ind.  350;  antv  must  go  with  the  principal  obli- 
Fletcher  v,  Piatt,  7  Blackf.  (Ind.)  522;  gatlon,  and  be  enforceable  by  the  same 
Harper  v.  Pound,  10  Ind.  32;  Dubuque  persons  who  could  enforce  that."  And 
First  Nat.  Bank  v.  Carpenter,  41  Iowa  see  Lemmon  v.  Strong,  59  Conn.  448; 
518;  Anchor  Invest.  Co.  v,  Kirkpat-  Lahmers  v,  Schmidt,  35  Minn.  434; 
rick,  59  Minn.  378  Weir  v.  Anthony,  Cady  v,  Shelden,  38  Barb.  (N.  Y.)  103; 
35  Neb.  396;  Small  v.  Sloan,  i  Bosw.  Cooper  r.  Dedrick,  S2  Barb.  (N.  Y.) 
(N.  Y.)  352:  Evansville  Nat.  Bank  v.  516;  Stlllman  v,  Northrup.  109  N.  Y. 
kaufmann,  93  N.  Y.  273.    See   also  473;  Gould  v.  Ellery,  39  Barb.  (N.  Y.) 
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contract  of  guaranty,  the  guarantor  is  the  proper  party  defendant.^ 
(2)  Joinder  of  Principal  Obtig&r.  —  The  rule  is  very  general  that 

in  an  action  on  a  guaranty  it  is  improper  to  join  the  principal 

obligor.* 

Bj  sututo.  —  It  has,  however,  been  held  that  under  a  statute 

providing  that  persons  severally  liable  on  the  same  instrument 

may  all,  or  any  part  of  them,  be  joined  -in  the  same  action,  the 

makers  and  guarantors  of  a  promissory  note  may  be  joined  as 

parties  defendant.' 

163;    Allen  r.  Culver,  3  Den.  (N.  Y.)  stmager  to  a  note,  payable  in  docks, 

284.  mx  the  tioM    of    the  execution  wrote 

1.  Abbott    V.   Brown,   131    111.  108;  npoo  the  back  of  the  note  andsigaed 

Dickinson  v.  Colter,  45  Ind.  445;  Mar-  these  words.    'M  guarantee  the  falfil- 

shall  r.  Peck,  i  Dana  (Ky.)  6x0;    Ox-  mentof  the  within  contract,"  it  wast 

ford  Bank  r.  Haynes,  B  Pick.  (Mast.)  joint  contract  and  the  parties  might  be 

423.  sued  jointly  upon  iL 

Bhoiwiag  of  ChuoAiUyiUp.  —  The  -com-  Omim^  ladmad  on  InitiMisst  —  la 

plaint  on  a  written  guaranty  purport-  Harris  v.  Eldridge.  5  Abb.  N.  Cas.  (N. 

ing  to  be  signed  by  a  firm,  the  action  Y.  Supreme  Ct.)  278,  it  was  held  that  if 

being  against  a  single  defendant,  does  a  guarantor  enga|^s  alone  by  a  sepa- 

not  state  a  cause  of  action  as  to  him  rate  writing  distinct  from  the  iostni- 

without    showing    that    he    alone    is  aent  signed  by  the  maker,  althouf(h 

bound  by  the  guaranty,  aad  it  is  not  indorsed   thereon,    his    contract  is  a 

sufficient  to  allege  that  he  agreed  to  separate  cause  of  action,  and  in  an 

give  the  guaranty  and  that  he  signed  action  against  both  the  complaiot  is 

it  himself.     Rose  v,  Feldman,  67  Cal.  demurrable  on  the  ground  that  causes 

100.  of  action  have  been  improperly  united. 

$.  California.  —  Adams  v,  Wallace,  See  also  Preston  v,  Davis,  8  Ark.  167; 

119  Cal.  67.  Cross  v,  Ballard,  46  Vt.415;  Wallisv. 

Illinois,  —  Clark  v.  Morgan,  13  111.  Carpenter,  13  Allen  (Mass.)  19. 

App.     597;    Columbian    Hard    Wood  JIanaOT of  JMsfngO^jeotloB.  —  Where 

Lumber  Co.  v,  Langley,  51  111.  App.  the  maker  and  guarantor  of  a  note  are 

100.  joined    as    defendants   in    an  .action 

Indiana,  —  Cole  v.  Merchants  Bank,  thereon,  the  complaint  setting  out  in  a 

60  Ind.  350;   McMillan  v.  Bull's  Head  single  count  a  good  cause  of  actioo 

Bank,  32  Ind.  11 ;  Virden  v,  Ellsworth,  against  each,  a  separate  demurrer  by 

15  Ind.   144:    Bonduran  v.  Bladen,  19  each  defendant  en  the  ground  of  an 

Ind.   160;    Gaff  v,  Sims,  45  Ind.  265;  improper  joinder  of  causes  of  actioo  is 

Tourtelott  v,  Junkin,  4  Blackf.  (Ind.)  permissible.     Barton  v,  Speis,  5  Hun 

483;  Rich  wine  v.  Scovill,  54  Ind.  150.  (N.  Y.)  60. 

Maine,  —  Read  v.  Cutts,  7  Me.  186;  In /^'m^,  where  the. maker  of  anote 

Smith  V.  Loomis,  72  Me.  51.  is  joined  ^with  the  :guarantor  as  defend- 

Massachusetts,  —  Wallis  v.  Carpenter,  ant  it  is  not  necessary  that  they  should 

13  Allen  (Mass.)  19.  put  in  issue  the  question  of  their  joint 

Missouri,  —  Gcaham    v,    Ringo,    67  liability  by  a  plea  in  .abateoient  or  a 

Mo.   324;    Parmerlee  v,   Williams,  71  verified  plea  in  bar.     ColumbiaQ  Hard 

Mo.  4J0.  Wood  Lumber  Co.  v,  Laogley,  51  III 

New  York.  —  Miller  v,  Gaston,  2  Hill  App.  100. 

(N.  Y.)  188;  Prosser  v,  Luqueer,  4  Hill  Waiver  of  Miqoindor.  —  A  misjoinder 

(N.  Y.)  420.  of  the  principal  and  the  guarantor,  if 

Oregon,  —  Tyler   v,  Tualatin  Acad-  not  objected  to  in  the  court  below,  will 

em  y,  14  Oregon  485.  not  avail  on  appeal.     Tibbits  v.  Percy, 

Wisconsin,  —  Stewart    v,    Glenn,     5  24  Barb.  (N.  Y.)  39. 

Wis.  14.  8.  Marvin  v,  Adamson,  11  Iowa  371; 

But  see  Gale  v.  Van  Arman.  18  Ohio  Peddicord  v,  Whittam,  9  Iowa  471; 
336,  wherein  it  was  held,  citing  Leon-  Tucker  v.  Shiner,  24  Iowa  334;  Stout 
ard  V,  Sweetzer,  16  Ohio  i;  Stage  v,  v.  Noteman,  30  Iowa  414;  Mil  v.  Fair- 
Olds,  12  Ohio  158,  and  Bright  v.  Car-  child.  12  Iowa  351;  Veach  r.  Thomp- 
penter,    9    Ohio    139,    that    where    a  son,  15  Iowa  380;  Hendriz  v.  Fuller,  7 
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S.  nmUng  —  a.  Declaration  or  Complaint  — (i)  Setting 

Out  Terms  of  CwUracL  —  The  declaration  or  complaint  in  an 
action  against  a  guarantor  should  set  out  the  terms  of  the  con- 
tract between  the  creditor  and  the  principaL^ 

Kao.  339;  Hamroel  v,  Beardtley,  31  Mt  out  in  the  text  does  noi  wamnt  the 
Minn.  314;  Kautiman  v.  Weirick,  a6  joining  of  the  maker  and  guarantor  of 
Ohio  Sl  333;  Tooke  v,  Taylor,  31  Tex.  a  note  in  the  tame  action.  Mowery  v. 
4:  Gag  an  v,  Steven  t,  4  Utah  348.  See  Mast,  o  Neb.  445. 
alto  Neil  v.  Ohio  Agricultural,  etc.  In  New  Y^rk  it  haa  been  held  that 
College,  31  Ohio  Sl  15.  In  this  case  the  code  has  not  changed  the  rule  that 
R,  subscribed  oae  hundred  dollars,  two  defendants  severally  liable,  one 
promising  to  pay  that  sum  to  a  college  upon  a  collateral  and  the  other  upon 
in  consideration  that  the  college  should  an  original  undertaking,  cannot  be 
be  located  at  a  specMed  place.  N.,  in  joined  in  one  action.  Phalen  v.  Din- 
writing,  at  the  same  time  and  place  gee,  4  £.  D.  Smith  (N.  Y.)  379;  Gould 
and  upon  the  same  consideration,  v,  Moring,  98  Barb.  (N.  Y.)  444;  De 
guaranteed  the  payment  of  the  sum  so  Ridder  v,  Schermerhom,  10  Barb.  (N. 
subscribed.  The  subscription  with  the  Y.)  638;  Tibbiu  v.  Percy.  S4  Barb.  (N. 
guaranty  thereto  annexed  was  deliv-  Y.)  30;  Allen  v.  Fosgate,  11  How.  Pr. 
ered  to  and  accepted  by  the  trustees  of  (N.  Y.  Supreme  Ct.)  ai8;  Le  Roy  v. 
the  college  upon  the  consideration  Shaw,  a  Duer  (N.  Y.)  6^6;  Brewster  v. 
aforesaid,  as  one  insirumenL  It  was  Silence,  8  N.  Y.  907.  But  see  Carman 
held  that  under  the  provisions  of  the  v.  Plass,  93  N.  Y.  986,  wherein  it  was 
code,  providing  that"  persons  severally  decided  that  under  the  code  a  joint  ac- 
liable  upon  the  same  obligation  or  in-  tion  lies  against  a  lessor  and  one  who 
scruraeqt  *  *  *  may,  all  or  any  of  is  a  party  to  the  lease,  and  therein 
them,  be  included  in  the  same  action  guarantees  the  performance  of  the 
at  the  option  of  the  plaintiff,*'  the  sub-  lessor's  covenanu.  To  the  same  effect 
scriber  and  guarantor  may  be  jointly  see  Decker  v,  Gaylord,  8  Hun  (N.  Y.) 
sued    on    said    instrumenL    And  see  no. 

Lucy  V,  WUkins,  33  Minn.  9i,  where  it  la  Tens  it  has  been  held  that  the  in- 
was  held.  ciHmi  Carman  v,  Plass,  93  dependent,  volunteer  guarantor  of  the 
N.  Y.  986,  that  a  guarantor  of  the  pay-  pa3rment  of  a  promissory  note,  executed 
ment  of  rent  accruing  on  a  written  bv  other  parties,  is  not  within  the  pro- 
tease, whose  undertaking  is  indorsed  visions  of  the  statute,  which  provides 
thereon,  may  be  sued  jointly  with  the  thatthe**  assignor,  indorser,  guarantor, 
principal  debtor.  But  see  Griffin  v.  and  suietv  upon  any  contract  and  the 
Grundv  County,  10  Iowa  996,  wherein  drawer  of  any  bill  that  has  been  ac- 
it  was  held  that  where  two  parties  wete  cepted,"  shall  not  be  sued  without  join- 
liable  on  the  same  obligation,  one  as  ing  the  maker,  acceptor,  or  other  prin- 
the  maker  and  the  other  as  the  guar-  cipal  obligor.  Shropshire  v.  Smith, 
antorof  the  payment,  they  could  not,  (Tex.  Civ.  App.  1896)  ^7  S.  W.  Rep. 
when  the  contract  of  guaranty  was  by  470.  But  see  Phipps  v.  Willis,  11  Tex. 
a  separate  instrument,   be  joined  as  Civ.  App.  186. 

parties  defendant  in  an  acuon  to  re-  L  Walker  v.   Forbes,  95    Ala.   139, 

cover  the  amount  due  thereon.  wherein  it  was  said  that  it  was  very 

In  Massmckusetts  it  has  been  held  that  clear  that  the  counts  were  Insufficient 

under  a  contract  signed  by  three  per-  in  that  they  failed  to  set  out  the  terms 

sons,  and  reciting  that  one  of  them  had  of  the  contract  between  the  plaintiffs 

lent  to  a  corporation  a  sum  of  money  and  the  principal  debtor.    **  Credit  was 

payable  at  a  fixed  time,  and  that  *'  we,  given  to  him  for  a  specified  sum,  but  we 

for  value  received,  hereby  jointly  and  are  not  advised  by  the  counts  as  to  how 

severally  guarantee  the  repayment  of  or  when  the  debt  was  to  be  paid,  so  that 

said  loan  and  interest,  at  the  time  the  we  cannot  determine  whether  the  terms 

said  shall  be  payable,"  alt  the  parties  agreed    upon   were   lawful  or    within 

to  the  instrument  could  be  joined  in  an  the  scope   of   the  guaranty.     Failing 

action  thereon.    Colt  v.  Learned,  118  to  aver  the  terms  of  the  contract,  the 

Mass.  38a  allegation  that  C.  [the  principal  debtor] 

In  Nthraak^  It  has  been  held  that  a  has  made  default  is  but  a  conclu»ion 

•caioiory  provision  similar  to  the  one  of  the  pleader,  and  not  an  averment  of 
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(2)  Allegation  of  Consideration.  —  The  declaration  or  complaint 
in  an  action  on  a  guaranty  should,  it  would  seem,  allege  the  cod- 
sideration  on  which  the  guaranty  was  made.* 

a  fact  upon  notice  of  which  the  liabil-  consideration  of  the  promise,  bDt  the 

ity  of  the  guarantor  is  to  attach."     See  circumstances    under    which    it  wis 

also  Nesbit  v,  Bradford,  6  Ala.   746;  made.     See  also  Chase  v.  Cox,  64  Ari 

Emerson    v.   Aultman,    69    Md.    125;  648;     Camp  v,   Scott,   47  Cooo.  ^; 

Wallace  v.  Lark,  12  S.  Car.  576;  Mines  Klein  v.  Currier,  14  111.  237;  Stooe  r. 

V.  Sculthorpe,  2  Campb.  215.  White,  8  Gray  (Mass.)  589;  Standleyr 

Manner  of  Setting  Out  Ouarantjr.  — The  Miles,  36  Miss.  434:  Bailey  p.  Free- 
guaranty  may  be  set  out  in  its  own  man,  4  Johns.  (N.  Y.)  280;  Grecoe  r. 
terms.  Morrison  v.  Trenchard,  4  M.  Dodge,  2  Ohio  430;  Lewis  v.  Brewster, 
&  G.  709,  43  E.  C.  L.  366;  Sims  v,  2  McLean  (U.  S.)  21 ;  Bebec  r.  Moofc. 
Clarlc,  91  Ga.  302.  3  McLean  (U.  S.)  387;  Hank  v,  Criueo- 

Joint    and    Sereral    Chiarantjr.  —  The  den,  2  McLean  (U.S.)  5S7;  Fortir. 

declaration  in  an  action  on  a  guaranty  Stanton,  i  Saund.  210.     But  see  Ri^ 

may  properly  contain  two  counts,  one  v,  Norwood,  34  Ala.   129,  wherein  a 

treating  the    guaranty  as  a  joint  and  was  held  that,  under  the  provisioosflj 

the  other  as  a  several  obligation.     Lit-  the  ^/ci^axwa  statute  of  frauds,  the  dec* 

tie  V,  Edwards,  69  Md.  499.  laration  need  not  aver  the  coosidea' 

Yarianoe  Between  Churantjr  and  Deola-  tion  of  the  contract  of  guaranty.   Aui 

ration.  —  An  agreement  in  writing  on  see  Toppan  v.  Cleveland,  etc.,  R.  Co, 

the  back  of  a  note  in  the  words,  "I  i  Flipp.  (U.  S.)  74,  and  generally  ani- 

hereby  guarantee  the  payment  of  the  cle    Frauds,   Statute  of,  vol.  9.  p. 

within  note  one  year  from  this  date,  699. 

whether  a  suit  is  brought  against  the  Forbearance  to  Boo.  —  Where  tbe 
signer  or  not,"  does  not  support  an  plaintiff  in  an  action  against  Boo  his 
allegation  in  an  action  on  the  guaranty  guaranty^  of  A's  note  averred^  in  ttx 
of  an  absolute  promise  to  pay  the  declaration  that  *' in  consideratiootba: 
money  at  the  end  of  a  year.  Sage  v,  the  plaintiff  would  wait  and  deUf  ikr 
Wilcox,  6  Conn.  81.  But  an  objection  collection  of  said  note,  and  notciaci 
that  there  is  a  variance  between  the  payment  thereof  for  four  years  there- 
note  as  described  in  the  guaranty  and  after,  and  of  the  plaintiff's  promise  of 
the  one  in  proof  cannot  be  raised  for  forbearance  to  collect  the  same  for  tlui 
the  first  time  on  appeal.  Watson  v,  time,"  the  defendant  promised,  etc., ^^ 
McLaren,  19  Wend.  (N.  Y.)  557.  was  held  that  this  was  a  suflScient  alk- 

Borplniage.  —  A  count  upon  a  guar-  gation  of  consideration  for  the  defend- 

anty  of  the  payment  of  a  note  set  forth  ant's  engagement  and  adapted  toptoo< 

the  making  of  the  note,  the  guaranty  of  an  agreement  on  the  part  d  t^ 

thereof  by  the  defendant,  and  the  eras-  plaintiff  to  forbear.      Breed   r.  Hill- 

ure  of  the  name  of  one  of  the  makers  house,  7  Conn.  523. 

by  the  mutual  consent  of  all  the  par-  Coniideration  of  Aurignnumt  —  Bat i£ 

ties,  and  then  averred  that  the  defend-  an  action  on  a  guaranty  made  bf  tk 

ant,  in  consideration  of  such  erasure,  assignor  of    a    lease   that  the  lessee 

verbally  promised  that  he  would  guar-  would   perform  the  cooditioos  of  tbe 

antee  the  payment  of  the  note.     It  was  lease,  the  declaration  need  not  set  obi 

held  that  the  count  was  suflScient,  and  the  consideration  of  the  assignmcfltj^ 

that  a  further  allegation  that  the  origi-  the  lease.     Harper  v.  Pound,  10  Isi 

nal   guaranty  should   remain    in   full  32. 

force    was    surplusage.      Knoebel    v.  Promise  of  Creditor.  —  A  ^^^^^^^ 

Kircher,  33  111.  308.  that,  in  consideration  that  the  pUinni 

Waiver  of  Objeotions.  —  After  a  plea  would  do  a  ceruin  act,  the  deifeodiat 

to  the  merits  in  an  action  on  a  guar-  promised  to  do  a  certain  other  act,  *i^ 

anty,  the  defendant  cannot  object  at  an   averment  of  performance  00  tk 

the  trial  to  formal  defects  in  the  decla-  part  of  the  plaintiff,  is  suflficieot  witb- 

ration.     Aldrich   z/.   Chubb,   35   Mich,  out  averring  a  promise  on  the  f>aitot 

350.  the   plaintiff.     Lent  v.    Padclfoni,  » 

1.  Johnson  v,  Clark,  5  Blackf.  (Ind.)  Mass.  230. 

564,  wherein  it  was  held  that  the  decla-  SnlAeionoy  of  Allegmtlon.  -^  A  cosat 

ration    in    an    action  on   a  collateral  setting  forth  the  consideratioo  as  it^ 

undertaking  should  show  not  only  the  found  in  the  written  promise  is  a  sub* 
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(3)  Averment  that  Guaranty  Was  in  Writing.  —  Although  a 
guaranty  that  has  not  been  reduced  to  writing  may  be  avoided, 
yet  in  declaring  upon  it  it  is  not  necessary  to  set  out  the  writing 
or  to  aver  that  it  was  in  writing.* 

(4)  Alleging  Performance  of  Conditions  Precedent  —  (a)  In  Oen- 
♦ml.  —  The  declaration  or  complaint  in  an  action  on  a  guaranty 
should  allege  the  performance  by  the  plaintiff  of  conditions  prec- 
edent to  his  right  of  action  on  the  guaranty.^ 

(b)  Kotioe  of  Aoooptanoo  —  KoeoMitjr  of  AUeging.  —  Where  notice  of  the 
acceptance  of  the  guaranty  is  necessary  to  charge  the  guarantor, 
the  declaration,  in  an  action  on  the  guaranty,  should  sdlege  such 
notice.* 

•cient     allegation      of     consideration,  ing,  it  is  not  necessary  to  aver  it  to 

Leonard  v.  Sweetzer,  16  Ohio  i.  have  been  so.     That  it  was  so  is  a  mat- 

A  complaint  alleging  that  **  in  con-  ter  of  evidence  to  be  shown  on  the 
^{deration  '*  that  the  plaintiff  at  the  re-  trial."  See  also  2  Chitty  on  Pleadings 
quest  of  the  defendant  would  sell  goods  (i6th  Am.  ed.)  136;  Perrine  v.  Leach- 
to  a  third  person  on  credit  the  defend-  man,  10  Ala.  140;  Rigby  v,  Norwood, 
ant  promised  in  writing  to  be  answer-  34  Ala.  129;  Wakefield  v,  Grecnhood, 
able  to  the  plaintiff  for  the  payment  of  29  Cal.  597;  Porter  v.  Drennan,  13  111. 
the  price  of  the  goods  so  sold,  and  that  App.  362;  Ecker  v,  AIcAllister,  45  Md. 
the  plaintiff  afterwards,  on  the  faith  of  290;  Ecker  v.  Bohn,  45  Md.  278; 
such  guaranty,  sold  and  delivered  Walker  v.  Richards,  30  N.  H.  259: 
goods  to  such  third  person,  sufficiently  Elting  v.  Vanderlyn,  4  Johns.  (N.  Y.> 
alleges  a  consideration  for  the  defend-  237;  Lilley  v.  Hewitt,  n  Price  494. 
ant's  promise.  Klein  r.  Long,  16  N.  And  see  generally  article  Frauds,' 
Y.  App.  Div.  301.  Statute  of,  vol.  9.  p.  699. 

Yarianoe.  —  In  an  action  upon  a  writ-  8.  Smith  v.  Compton,  6  Cai.  24, 
ing  purporting  on  its  face  to  be  an  un-  wherein  it  was  held  that  where  one  per- 
conditional  guaranty,  but  which  does  son  guarantees  the  payment  of  the  debt 
not  express  the  consideration  upon  of  another  in  consideration  of  the 
which  it  was  executed,  the  averments  agreement  of  the  creditor  to  stay  pro- 
of the  petition  as  to  the  consideration  ceedings  against  the  debtor,  the  prom-' 
showed  that  the  contract  was  condi-  ise  of  the  creditor  is  a  condition  prece- 
tional,  depending  for  its  validity  upon  dent,  and  its  performance  must  be 
the  performance  of  certain  acts  of  the  alleged  to  entitle  him  to  payment 
promisee.  It  was  held  that  there  was  against  the  guarantor.  See  also 
no  variance  between  the  contract  con-  Thomas  v.  Croft,  i  Strobh.  L.  (S.  Car.) 
tained  in  the  writing  and  that  set  forth  40,  wherein  it  was  held  that  in  an 
in  the  petition.  Steadman  v.  Guthrie,  action  against  the  guarantor  of  a  bond 
4  Melc.  (Ky.)  147.  in  consideration  of  forbearance  to  sue, 

1.  Dayton    v.    Williams.    2    Dougl.  the  declaration  should  allege  the  plain- 

(Mich.)  31,  wherein  it  was  said:  '*  The  tiff's  subsequent  actual    forbearance, 

rule  is  that  where  a  thing  is  originally  as  a  performance  of  the  condition  pre- 

authorized  by  statute  which  could  not  cedent.     And  see  Steadman  v.  Guthrie, 

be    done    at    common    law,   then,   in  4  Mete.  (Ky.)  147:  Higgins  v,  Dixon,  2 

pleading,  everything  must  be  averred  Dowl.  &  L.  124;  Seymour  v.  Mitchel, 

which  the  statute  requires  to  bring  the  2  Root  (Conn.)  145. 

act  done  within  it.     Thus,  in  the  case  Ai  to  Pleadinff   Conditions   Preoedont 

of  a  will  of  lands,  it  must  be  averred  Oenerally,  see  article  Conditions  Prece- 

to  be  in  writing.     But  where  a  statute  dent,  vol.  4,  p.  626. 

makes  a  writing  necessary  in  a  case  8.  Lawson   v.  Townes,   2  Ala.   373, 

where   it  was  not  so  at  the  common  wherein  it  is  said:  ''  In  all  cases  where 

law,  then  such  averment  in  pleading  is  the  liability  of  the  defendant  depends 

not  necessary.     And  as  before  the  stat-  on   notice     *     *    *     of  a   particular 

ute  a  promise  to  answer  for  the  default  fact,  such  notice  is  of  the  gist  of  the 

•of  another  was  valid,  if  upon  a  suffi«  action  and  should  be  speciallv  averred, 

cient  consideration,  though  not  in  writ-  and  it  should  also  appear  that  it  was 
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Maaatr  cf  AllifUf .  —  A  general  averment  of  notice  of  acceptance 
is  as  a  rule  sufficient.^ 

(e)  BMBABd  tm   Principal  miif«r.  —  In   an   action   on    a  collateral 

guaranty,  where  the  liability  of  the  guarantor  depends  upon  the 
doing  of  some  act  by  a  third  person,  notice  of  a  demand  upon 
him  or  an  excuse  for  not  making  it  should  be  alleged.*    But  in 

an  action  for  the  breach  of  an  unconditional  guaranty,  no  aver- 
ment of  demand  on  the  principal  need  be  made.* 

given  in  due  time  and  to  a  proper  per-  tached.    But  in  the  caic  of  mercmtik 

•on."    See  also  Cahuzac  v,  Samini,  ig  guaranties,  the  object  of  requinng  no- 

Ala.   288;   McCollum   v.   Gushing,   22  tice  of  acceptance  is  not  for  the  put- 

Ark.  540;  Lane  v.  Levillian.  4  Ark.  84;  pose  of  performing  a  condiuoo  apoo 

/                               Rapelye  v,  Bailey,  3  Conn.  438;  Sims  which  a  previous  contract  is  to  bccow 

V.   Clark,   91   Ga.   302:     Steadman    v.  obligatory,  but  for  the  purpose  of  per- 

Guthrie.  4  Mete.  (Ky.)  14?;    Roots  v,  fecting   the  contract  itself.    It  sho»$ 

ienifer,  4  Wkly.   L.  Gat.  401.  3  Ohio  that  the  minds  of    the   panics  ha^e 

^•c.  (Reprint)  214.  met,   and    that  the  contract  is  coa* 

Graaral     Lsttar    af     Onaraatf .  —  To  plete.     It  is,  therefore,  unnecessary  to 

authorize  a  recovery  upon  a  general  allege  any  other  notice  of  the  acceptp 

letter  of  guaranty,  it  is  necessary  that  ance  of  such  a  guaranty  than  what  is 

the   plaintiff    aver  not  only   that  the  always    necessary  in    declaring  npoa 

.    guaranty  was  accepted,  and  the  credit  any  contract.    The  parties  in  this  cut 

given  upon  the  faith  of  the  guaranty,  could  not  contract  until  the  guarafli; 

but  that  the  guarantor  was  notified  in  a  was  accepted  and  notice  of  acceptance 

reasonable  time  of  the  credit  given,  its  was  brought  home  to  the  defeodasL 

-    extent  and  terms,  and  that  he  would  And  it  then  stood  upon  the  footing  of 

be  looked  to  for  performance  thereof,  any  other    contract,   and  wheo  it  is 

-  Kincheloe  v.  Holmes,  7  B.  Mon.  (Ky  )  alleged  that  the  defendant  promised,  it 

S;     Mast    v,    Lehman,    100    Ky.  464;  is.  of  course,  necessarily  implied  that 

Chase  v.  Cox,  64  Ark.  648.  he   made  a  valid   promise;   io  other 

Waiver   af    KttiM.  —  In    an    action  words,   a  promise  which  the  plaiotiff 

against  a  guarantor  after  answer  ten.  had  accepted,  and  the  defendant  had 

dering  the  issue  of  want  of  notice  of  knowledge  of  such  acceptance."   See 

acceptance  of  the  guaranty  the  defend-  also  Central  Sav.  Bank  v.  Shine,  4S  ^^ 

ant  cannot  object  at  the  trial  that  the  456;  Cahuzac  v,  Samini,  29  Ala.  2S8. 

complaint  did  not  allege  such  notice.  8.  Hernandez  v.  Stilwell,  7  Daly  i^^- 

Straight  V.  Wight,  60  Minn.  515.  Y.)  360,  which  was  an  action  ooacoo- 

1.  White  V,    Reed,    15    Conn.    457,  tract  indorsed  upon  a  bond  expressed 

wherein  it  was  said:  **  Where  notice  of  in   these  words:  **  I  hereby  expressly 

acceptance  is  necessary  to  be  proved,  guarantee    ♦    *    •    the  ultimate  pay- 

we  think  it  unnecessary  to  make  any  ment  of  the  sum  of  money  named  here- 

more   formal  allegation  of  it  than  is  in,    together    with    interest   and  ali 

made  in  this  declaration.     This  is  en-  lawful  charges,  or  so  much  thereof  as 

tirely  unlike  that  class  of  cases  where,  shall  be  due  and  owing.**    It  was  held 

by  the  terms  or  nature  of  the  contract,  that  the  contract  intended  a  liabilitr 

one  is  bound  to  pay  money,  or  perform  only    upon    default    of    the  priocipal 

some  act,  upon  request  or  upon  notice,  debtor,  and  that  a  complaint  on  the 

and  such  previous  request  or  notice  contract  not  setting  forth  adeoaodoe 

forms  a  condition   precedent,   and   is,  the  principal  debtor,  his  defaolt,  aod 

therefore,    a    traversable    fact    which  notice  to  the  defendant  was  bad  00  d^ 

must  be  specially  alleged,  and  may  for  murrer.    See  also  Greely  v.  McCot.3 

tJK  same  reason  be  specially  traversed.  S.  Dak.  218;  Greene  v.  Dodge,  3  Ohio 

In  this  class  of  cases  there  was  origin-  431 ;    Hank   u.   Crittenden,  2  McLean 

ally  a  valid  contract,    but  a  contract  (U.  S.)  557. 

upon  condition:  and  therefore  it  is  that  8.  Killian  v.  Ashley,  24  Ark.  5|^ 
the  party  who  seeks  performance  of  it  Neil  v.  Ohio  Agricultural,  etc,  Co- 
must  show  in  his  pleadings  that  the  lege,  31  Ohio  St.  15;  Clay  t^.  Edgertoa, 
condition  has  been  complied  with  in  19  Ohio  St.  549.  See  also  Lest  *• 
order  to  show  that  the  liability  has  at-  Padelford,  10  Mass.  230. 
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(d)  Kotioe  «f  IMftolt  «f  Priuival  OUifor  —  KtMiily  «f  AUtfiBf. —  In  an 
action  against  a  guarantor  notice  to  the  guarantor  of  the  default 
of  the  principal  need  be  alleged  only  when  such  notice  is  neces- 
sary to  fix  the  liability  of  the  guarantor.^ 

Maaatr  cf  AllifUf.  —  A  general  averment  of  notice,  such  as,  ''of 
all  of  which  the  defendant  had  due  notice,"  is  sufficient. • 

KeoMiitjr  of  ProTinf  AUagatioa.  —  An  allegation  of  notice  in  a  decla- 
ration, where  such  allegation  is  not  necessary  to  the  sufficiency  of 
the  declaration,  will  be  deemed  surplusi^e  and  need  not  be 
proved.* 

(e)  DUiffOBot  ia  Fimiag  Prindfttl.  —  The  declaration  in  an  action 
on  a  collateral  guaranty  should  allege  due  diligence  tn  the  prose- 
cution of  the  demand  against  the  principal  obligor,  or  that  he  is 
insolvent  and  unable  to  pay.^    But  in  an  action  on  an  absolute 

1.  Alabama,  -*  Fay  v.  Hall,  25  Ala.  dicL      Crocker    v.    Gilbert,    9    Cash. 

704;  Lawsoo  V,  Townes,  2  Ala.  373.  (Mass.)  131. 

Arkansas,  —  Killian    v,    Ashley,    24  9.  Cahuzac  v,  Samini,   29  Ala.  a88; 

Ark.  511;  Lane  tr.  Levillian,  4  Ark.  84.  Fay  v.  Hall,  35  Ala.  704;  Williams  v. 

Indiana,  —  Ward  v.  Wilson,  100  lad.  Staton,    5    Smed.    ft  M.   (Miss.)  347; 

52.  Oaks  V,  Wcller,   16  Vt.  63;    Lewis  tf. 

Jowa,  —  Peddicord    v,    Whittam,    9  Brewster,  2  McLean  (U.  S.)  21.     But 

Iowa  471;  Peck  v,  Frink,  10  Iowa  193;  see  Rapelye   v,  Bailey,  3  Conn.  438, 

Marvin  v.  Adamson,  11  Iowa  371.  wherein  it  was  said:  *'  Where  notice 

North  Carolina,  —  Lewis  v,  Bradley,  and  request  are  by  law  necessary,  there 

2  Ired.  L.  (N.  Car.)  303.  the  general  averment  will  not  be  suffi- 
Ohio,  —  Greene  V.  Dodge,  2  Ohio  431;  cient,  bat  it  must  be  particularly  set 

Belmont  Bank  v,  Beebe,  6  Ohio  497.  forth,  that  the  court  may  judge  whether 

Pennsylvania,  —  Gibbs  v.  Cannon,  9  the  notice  or  request  was  sufficient." 

S.  &  R.  (Pa.)  198.  8.  Gibbs  v.  Cannon,  9  S.  &  R.  (Pa.) 

Vermont,  —  Sylvester  v.  Downer,  18  198,  wherein  it  was  said:  **  The  allega- 

Vt.  32.  tion  of  special  notice  may  be  struck  out 

United  States,  — January  v,  Duncan,  of  the  declaration,  as  it  is  framed,  and 

3  McLean  (U.  S.)  19;  Lewis  v.  Brew-  rejected  as  impertinence  and  surplus- 
ster,  2  McLean  (U.  S.)  21.  age.     The  difference  is  well  known  be- 
As  to  ths  Hsosiiiity  ef  Alltgiag  ths  Bs-  tween    immaterial    averments,  which 

fault  of  tlM  Prineipal  OhUgor,  see  infra^  must  be  proved,  and  impertinent  ones, 

III.  3.  a,  (5)  Default  of  Principal,  which   may   be    rejected.'*       See  also 

Boasonablonaos  of  Votieo  of  Doflralt.  —  Thrasher  v,  Ely,  2  Smed.  &  M.  (Miss.) 

In  an  action  on  a  guaranty,  whether  139;  Donley  v.  Camp,  22  Ala.  659. 

notice  to  the  defendant  of  the  principal  4.  Dwight   t/.  Williams,  4   McLean 

debtor's  nonpayment  was  reasonable  (U.  S.)  581,  wherein  it  was  said:  '*  The 

or  not  is  a  question  for  the  jury.    Jack-  declaration,  in  its  averments,  does  not 

son  V,  Yandes,  7  Blackf.  (Ind.)  526.  show  any  excuse   for  not  proceeding 

Mannor  of  Baililng  Olijootion.  —  That  against  Lawrence  [the  principal  debtor] 

the   averment,   in   a  declaration  on  a  in  his  lifetime,  nor  does  it  appear  that 

guaranty,  of  notice  to  the  defendant  of  he  was  insolvent  from  the  time  that  the 

nonperformance  by  his  principal  omits  plaintiff  received  the   mortgage   until 

to  state  when   and   where   the  notice  his    death.      The    declaration   alleges 

was  given  is  no  ground  for  the  arrest  that  *  Lawrence,  at  the  time  of  his  de- 

of  judgment,  but  onljr  of  special  de-  cease,  and  for  a  long  time  before  that 

murrer.     Dayton  t^.  Williams,  2  Dougl.  time,'   was  and    had   been   insolvent. 

(Mich.)  31.  Now  this  averment  is  indefinite  —  '  a 

Waiver  of  Olijootioii.  —  An  objection  to  long  time  before  his  decease.*     How  is 

a  declaration  that  it  failed   to  allege  that    to     be    measured,    by    days    or 

notice  to  the  defendant  of  the  nonpay-  months?    The  averment  does  not  cover 

ment  of  the  note,  even  if  such  notice  this  period  of  time  with  the  requisite 

was  necessary,  comes  too  late  after  ver-  certainty.'*    See  also  Nesbit  t^.  Brad- 
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guaranty  the  declaration  need  not  allege  either  that  the  plaintiff 
has  exhausted  his  legal  remedies  against  the  principal  debtor  or 
that  he  is  insolvent.* 

(5)  Default  of  Principal,  —  The  declaration  in  an  action  against 
a  guarantor  should  allege  the  default  of  the  principal  obligor.* 

ford,  6  Ala.  746;    Gaster  v,  Ashley,  i  Connecticut.  —  Camp    v,     Scott    47 

Ark.  325;  Aldrich  v.  Chubb,  35  Mich.  Conn.  366. 

350;  Bosman  v.  Akeley,  39  Mich.  710;  Kentucky,  —  Kincheloe  r.  Holmes,  7 

Clark  V.  Kellogg,  96  Mich.  171:  Nichols  B.  Mon.  (Ky.)  5. 

V,  Allen,   22  Minn.  283;    Fall  v.  You-  Maryland,  —  Mitchell  v,  Dall,  2  Har. 

mans,  67  Minn.  83;  Moakley  v.  Riggs,  &  G.  (Md.)  159. 

19  Johns.  (N.  Y.)  69;  Sandusky  Bank  Massachusetts.  —  Ilsley    v.  Jones,  n 

V,  Follett,  2  West  L.  J.   (Ohio)   78,  i  Gray  (Mass.)  260. 

Ohio   Dec.   (Reprint)    87;    McDoal    v.  New  York,  —  Hernandez  v.  Stil well, 

Yeomans,  8  Watts  (Pa.)  361;  McCown  7  Daly(N.  Y.)36o;  Henry  McShaoe Co. 

V.  Muldoon,  147  Pa.  St.  311.  v,  Padian,  i  Misc.  Rep.  (N.  Y.  C.  PL) 

Avermant  of  ])ilig«no6.  —  An  averment  332;    Knapp  v.  Roche,  94  N.  Y.  :iS9; 

in  a  declaration  upon  a  guaranty  that  Lent  v.  New  York,  etc.,  R.  Co.,  130  K. 

a  demand  was*'  good  and  collectible,'*  Y.  504. 

that  **  when  said  note  became  due  and  North  Carolina,  —  Lewis  v,  Bradlej, 

payable,  said  note  was  not  good  and  2  Ired.  L.  (N.  Car.)  303. 

collectible,  and  the  plaintiff  was   un-  United  States.  —  Bebee   v.   Moore,  3 

able  to  collect  said  note,*'  and  that  the  McLean  (U.  S.)  387. 

plaintiff  **  hath  been  wholly  unable  to  England,  —  Morris  v.  Cleasby,  4  M. 

collect  said  note,"  does  not  sufficiently  &  S.  574. 

import  that  all  endeavors  to  collect  the  As  to  the  necessity  of  alleging  notice 

note  would  have  been  manifestly  use-  of  the  default  of  the  principal,  see  xir/'v, 

less,  so  as  to  furnish  a  sufficient  excuse  HL  3.  a.  (4)  {d)  Notice  of  Default  sj 

for    omitting    such    endeavors.      Syl-  Principal  Obligor, 

vester  v.  Downer,  18  Vt.  32.  Paymeat  of  Kote.  —  In  an  action  ooi 

Pleading  and  Proof.  —  An  averment  in  guaranty  to  pay  any  balance  uo|>aid 

the    declaration,    in    an    action  on  a  upon  a  note  by  the  maker,  a  petiiioa 

guaranty,  that  the    plaintiff  had  used  alleging   that  *'  about  eight    hundred 

due  diligence  in  the  prosecution  of  the  dollars  "  is  unpaid  is  bad  on  spedil 

demand   against  the  principal  obligor  demurrer.     Shropshire  v.  Smith,  (Tex. 

will  not  admit  of  proof  of  a  waiver  by  Civ.  App.  1896)  37  S.  W.  Rep.  470. 

the  guarantor  of  diligence.    Clark  v.  Default  Within  Terms  of  Gnannty.— 

Kellogg,  96  Mich.  171.  In  an  action  on  a  guaranty  that  the 

1.  Esberg-Bachman    Leaf    Tobacco  principal  should  pav  for  all  goods  coo- 

Co.  V.  Heid,  62  Fed.  Rep.  96X  signed,   a  declaration  which   did  not 

Guaranty  of  Payment  of  Kote.  —  In  a  state  whether  the  goods  for  which  the 

suit    on    an    absolute,    unconditional  principal  failed  to  pay  were  coasigoed 

guaranty  of  the  payment  of  a  note,  it  before  or  after  the  date  of  the  comnct 

is  not  necessary  to  aver  the  insolvency  of    guaranty    was    held    demurrable, 

of  the  maker  of  the  note.     Donley  v.  Cabot  v,  McMasters,  55  Fed.  Rep.  712. 

Camp,  22  Ala.  659.  So  where  one  not  a  party,  to  a  note  is 

In  an  action  against  a  guarantor  who  sued  upon  his  written  guaranty  of  par- 
was  a  payee  or  assignee  of  a  negotiable  ment  of  a  portion  thereof,  and  itap- 
promissory  note,  it  is  not  necessary- to  pears  from  the  declaration  that  the 
aver  due  diligence  by  instituting  suit,  maker  has  paid  on  the  note  a  sam  ifl 
nor  that  the  defendant  has  suffered  no  excess  of  the  amount  guaranteed,  it 
detriment  by  a  failure  to  use  such  dili-  will,  in  the  absence  of  an  alle^uoo 
gence.  Peddicord  v.  Whittam,  9  Iowa  that  such  sum  was  paid  before,  be  prc- 
471;  Peck  V.  Frink,  10  Iowa  193.  sumed  it  was  paid  after  such  guaranty. 

8.  Alabama.  — Fay  z/.   Hall,  25  Ala.  and  the  declaration  is  demurrable  as 

704;    Nesbit  z.  Bradford.  6  Ala.  746;  stating  no  cause  of  action.    Fidelity. 

Lawson  v.  Townes,  2  Ala.  373.  etc.,  Co.  v.  Van  Dyke,  99  Ga,  542. 

Arkansas.  —  McCoUum   v.  Cushing,  Failnre  to  Allege  BeftLnlt— Aidff  hf 

22  Ark.  540.  Yerdiet. —  In  a  declaration  on  a  collai- 

California.  —  Mickle    v.  Sanchez,    I  eral  promise,  the  plaintiff  should  aver 

Cal.  200.  notice  to  the  guarantor  of  the  pcrfor»' 

M8  Volume  XVI. 


Aetion  to  laforoe  OR  GUARANTOR.  Contract. 

(6)  Alleging  Breach  of  Guaranty— "BwrnAMy  of  AUeging.  —  The 
declaration  or  complaint  in  an  action  on  a  guaranty  should  of 
course  allege  a  breach  thereof.* 

Xannor  of  AUoging.  —  The  breach  should  be  assigned  in  the  words 
of  the  contract,  either  negatively  or  affirmatively,  or  in  words 
which  are  coextensive  with  the  import  and  effect  of  it.* 

b.  Plea  or  Answer— (i)  In  General.  — The  rules  governing 
pleas  or  answers  generally  apply  to  a  plea  or  answer  in  an  action 
on  a  guaranty.' 

(2)  No  Consideration.  —  In  an  action  on  a  guaranty  want  of 
consideration  may  be  pleaded,*  though  such  defense  is  admissible 

ance  of  the  act  contemplated  by  the  In  an  action  on  a  guaranty  of  the 
promise  and  of  a  failure  to  pay  by  the  payment  of  a  note,  the  guaranty  pro- 
person  in  whose  favor  the  undertaking  viding  that  the  plaintiff,  on  the  pay- 
was  made;  but  the  omission  of  these  ment  of  the  note  bv  the  defendant, 
averments  will  be  cured  by  the  statute  should  assign  to  him  the  note  and 
of  jeofails  after  verdict.  Pasteur  v,  mortgage  given  to  secure  it.  a  plea 
Parker,  3  Rand.  (Va.)  458.  alleging  that  the  plaintiff  did  not  offer 

1.  Williams  v,  Staton,  5  Smed.  &  M.  to  assign  '*  any  valid  mortgage  held  by 

(Miss.)  347;  Nesbitt  v,  Bradford,  6  Ala.  him  securing  the  payment  of  the  note  '* 

746;    Mast  V,   Lehman,  100   Ky.   464;  is  bad.     Martin  v.  Butler,  in  Ala.  422. 

Vinal  7.  Richardson,  13  Allen  (Mass.)  Part  Payment.  —  In  an    action  on  a 

521;  Wassenick  v.  Ireland,  (Tex.  1888)  guaranty  a  plea  of  part  payment  by  the 

9  S.  W.  Rep.  203 ;  Batson  r.  Spearman,  assignee    of    the  principal  obligor   is 

9  Ad.  &  £1.  298,  36  E.  C.  L.  146.  good.    Such   payment  will  operate  as 

Payment  When  "  in  Fundi."  —  The  de-  an    extinguishment  pro  tanto  of  the 

fendant  indorsed  on   a    note:    *'  The  plaintiff's  demand.     Solary  v.  Stultz, 

within  amount  I  promise  to  pay  when  22  Fla.  263. 

in  funds  belonging  to  O.  [the  maker  of  Disoharge.  —  A  plea  to  a  declaration 

the  note],  the  period  not  to  exceed  six  on  a  guaranty  to  pay  for  such  goods  as 

months."     It  was  held  that  this  being  a  third  person  might  purchase  is  suffi- 

the  promise  to  pay  the  debt  of  another  cient  where  it   alleges  that  after  the 

and   without  any  apparent  considera-  default  of  such  third  person  the  plain- 

tion,  the  fact  of  the  defendant's  having  tiff  closed  and  settled  the  account  with 

such  funds  within  that  period  must  be  such  person  by  taking  his  notes  and 

averred  to  bind  the  defendant.     Dun-  extending  the  time  of  payment  for  the 

can  V,   Gadsden,  Harper  L.   (S.  Car.)  goods  without  the  consent  of  the  de- 

364.  fendant.     Herman  v.  Williams,  36  Fla. 

Payment  Out  of  Partienlar  Fund.  — The  136. 

complaint  in  an  action  on  a  guaranty  Denial  of  Breach  of  Condition  Avoiding 

to  pay  a  note  out  of  a  particular  fund  Liability.  —  If    the    defendant     in    an 

after  such  fund  has  been  collected  by  action  on  a  guaranty  sets  up  a  condi- 

the  guarantor  need  not  aver  that  all  of  tion  to  his  guaranty  which  avoids  his 

the  fund  has  been  collected.     Muller  liability,   if  kept  and    performed,   he 

V,  Ohm,  66  Cal.  475.  should  deny  the  breach  of  such  condi- 

8.  Hank  v,  Crittenden,  2  McLean  (U.  tion  or  his  plea  will  be  bad.    Smith  v, 

S.)  557.  Riddcll,  87  111.  165. 

8.  Donley  v.  Camp,  22  Ala.  659,  Inooniiftent  Defensoi.  —  In  an  action 
wherein  it  was  held  that  in  an  action  against  the  guarantor  of  a  note,  an  an- 
on a  guaranty  indorsed  on  a  note  the  swer  alleging  that  the  time  of  payment 
execution  of  the  guaranty  could  be  put  had  been  extended  without  the  defend- 
in  issue  only  by  an  appropriate  plea,  ant's  knowledge  or  consent,  and  that 
See  also  Dodge  v,  Furber,  6  Dakota  the  note  had  been  paid,  does  not  set  up 
217;  Johnson  r.  Bailey,  79  Tex.  516;  inconsistent  defenses.  Osborne  v. 
Webster  v.  Metropolitan  Washing  Waller,  (Minn.  1898)  75  N.  W.  Rep. 
Mach.    Co.,    29    Ind.    453;     Marx    r.  732. 

Schwartz,  14  Oregon  177;  Goodwin  ».  4.  Walter  A.  Wood  Mowing,  etc.,  Co. 

Barnhart,  i  Oregon  215;  Clark  v,  Kel-  v.  Land,  98  Ky.  516,  wherein  it  was 

^^Z%%  96  Mich.  171.  held  that  the  guarantors  of  a  note  for 
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b.  At  Law.  —  A  surety  who  has  wholly  or  partially  discha^ 
the  undertaking  of  his  principal  may  also  maintain  an  action  at 

law  against  the  principsd  on  the  implied  promise  of  the  prindpi! 
to  indemnify  him  against  loss  on  account  of  the  suretyship.^ 

Ohio,  —  Horst  V,  Dague,  34  Ohio  St.  Massachusetts,  —  Hazeltoa  v.  Vaka- 

371;  Stump  V,  Rogers,  i  Ohio  533;  Mc-  tine,  113  Mass.  472;    Appletoa  r.  Bts- 

Connell  v,  Scott,  15  Ohio  401;  Barbour  com,  3  Met.  (Mas^.)   169;   TiUotson  r. 

V,  National  Exch.   Bank,  45  Ohio  St.  Rose,  11   Met.  (Mass.)  299;  Conivai: 

133;  Hale  V.  Wetmore,  4  Ohio  St.  600;  v,  Gould,  4  Pick.  (Mass.)  444;  Gibbsr. 

Horsey  v.  Heath,  5  Ohio  355.  Bryant,  i  Pick.  (Mass.)  118:  Winslo» 

Pennsvlvania,  —  Ardesco    Oil  Co.  z\  v,  Olis.  5  Gray  (Mass.)  36a 

North  American  Oil,  etc.,  Co.,  66  Pa.  Missouri,  —  Bauer  r.  Gray,  18  Ma 

St.  375;  Beaver  v,  Beaver,  23  Pa.  St.  App.   164:    Halliburton   v.  Carter,  55 

167.  Mo.  435 ;  Blake  v,  Downey.  51  Mo.  43:; 

South    Carolina,  —  Pride    v.    Boyce,  Hearne  v.  Keath,  63  Mo.  84. 

Rice    Eq.   (S.   Car.)    2^5;     Taylor     v.  New  Jersey,  —  Apgar  f .  Htler.  14  N- 

Heriot,  4  Desaus.  (S.  Car.)  227;  Norton  J.  L.  812. 

V,  Reid,  II  S.  Car.  598;  Tankersley  v.  New   York.  —  Holmes  r.  Wcfd,  19 

Anderson,  4  Desaus.  (S.  Car.)  44.  Barb.  (N.  Y.)  128;  Wells  v.  Mann,  45 

Tennessee, — Croone     v.     Bivens,    2  N.  Y.  327;  Konitzky  r.  Meyer,  49  ^• 

Head  (Tenn.)  339;  Washington  v.  Tait,  Y.  571. 

3    Humph.    (Tenn.)    543;     Gilliam   v,  Pennsylvania,  —  Hill  r.  Voorhics,  a 

Esselman,  5  Sneed  (Tenn.)  86;  Greene  Pa.  St.  68. 

V,  Surnes,  i  Heisk.  (Tenn.)  582;  How-  Tennessee, —  Halite.  Hall,  loHompL 

ell  V,  Cobb,  2  Coldw.  (Tenn.)  105;  De-  (Tenn.)  352. 

laney  v,  Tipton,  3  Hayw.  (Tenn.)  14;  Texas.  —  Boyd  v,  Seville,  91  Tei. 

Miller  v.  Speed,  9  Heisk.  (Tenn.)  196.  439. 

Vermont.  —  Bishop   v.    Day.    13   Vt.  Vermont,  —  Clay  r.  Severance,  55 Vt 

81 ;  Viele  v,  Hoag,  24  Vt.  46.  300. 

Virginia. — Stephenson  v.  Taverners,  England,  —  Batard  v,  Hawes,  J  EL 

9  Gratt.  (Va.)  398;    Baxter  v,  Moore,  &  Bl.   287,  75  E.  C.  L.  287:  Danes ». 

5  LeJ|?h  (Va.)  219;  Hatcher  v.  Hatcher.  Humphreys,  6  M.  &  W.  153. 

I   Rand.  (Va.)  53;  Paxton  v.  Rich,  85  Suit  on  Koto.— In  Texas  it  has  been 

Va.  378.  held  that  the  right  of  a  surety  of  i 

West  Virginia.  —  Mattingly   v,  Sut-  note,  after  payment  of  it,  is  not  00  die 

ton,  19  W.  Va.  19.  implied  assumpsit  for  the  amoont  paid. 

United  States.  —  Humphreys  v.  Leg-  but   he   may  sue  on   the  note  itsell 

gett,  9  How.  (U.  S.)  297.  Carpenter  v,  Minter.  7a  Tex.  370;  Tati 

England.  —  Wooldridge  v.  Norris,  L.  v,  Thornton,  57  Tex.  36. 

R.  6  Eq.  413;  Ranelaugh  r.  Hayes,   i  BiiehargeoflTiidertaldiig.  —  Wheretbe 

Vern.   189;  Nisbet  v.  Smith,  2  Bro.  C.  surety  in  any  way  extinguishes  or  pay* 

C.  579;  Antrobus  v,  Davidson,  3  Meriv.  the  debt  of  the  principal,  it  is.  so  farts 

569.  the  principal  is  concerned,  eooiTalem 

1,    Arkansas,  —  Hill    v.   Wright,    23  to  paying  money  for  his  benefit  and  <i 

Ark.  530.  his  request,  and  the  surety  may  maio- 

Cali forma,  —  Chipman     v.     Morrill,  tain  general  assompeit  for  money  paid 

20  Cal.  135;  Stone  r.  Hammell,  83  Cal.  against  the  principal. 

547.  Arkansas,  —  Neale    v,    Newland,  K 

Indiana,  —  Gieseke  v,  Johnson,    115  Ark.  506. 

Ind.  308;  Kreider  v,  Isenbice,  123  Ind.  Massachusetts.  —  Doolittler.  Dwij^t 

10;  Goodwin  v.  Davis,  15  Ind.  App.  120.  2  Met.  (Mass.)  561. 

Indian    Territory. — Sparks  v.  Chil-  New  Hampshire, — Pearson  r.  Parker, 

ders,  (Indian  Ter.  1898)  47  S.  W.  Rep.  3  N.  H.  366. 

316.  New    York. — Ainslie   v.   Wilson,  7 

Iowa,  —  Wilson  t'.  Crawford,  47  Iowa  Cow.  (N.  Y.)  662;  Bonncy  r.  Sedy.  J 

469.  Wend.  (N.  Y.)  481:  Elwood  v.  Deifet- 

Louisiana, —  VXz'^^W  v.  Bates,  3  La.  dorf,  5  Barb.  (N.  Y.)  398:  Witherbft. 

Ann.  627.  Mann,  11  Johns.  (N.  Y.)  518;  Rodm»» 

Maryland,  —  Bullpck  v.  Campbell,  9  v,  Hedden,  10  Wend.(N.  Y.)499:  Howe 

Gill  (Md.)  182.  V,  Buffalo,  etc.,  R-  Co.   37  N.  Y.  ^r. 
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Aotion  b7  lort^  OR  GUARANTOR.  Against  PrindpAU 

2.  Election  of  Remedies.  —  Remedies  given  by  statute  to  a  surety 
to  enforce  reimbursement  from  his  principal  are  merely  cumula* 
tive  of  his  common-law  remedies.  A  surety  may,  therefore^ 
resort  to  either  kind  of  remedy  at  his  election.^ 

8.  notice  and  Demaiid.  —  A  surety  who  has  discharged  the 
undertaking  of  his  principal  need  not,  before  bringing  an  action 
against  the  principal  for  reimbursement,  give  notice  to  the  princi- 
pal of  the  discharge  of  the  undertaking,  or  make  demand  for 
reimbu  rsemcn  t .  * 

4.  Fonn  of  Action  —  Money  Paid.  —  A  surety  who  has  discharged 
the  undertaking  of  his  principal  may  maintain  against  the  princi- 
pal  an  action  of  indebitatus  assumpsit  for  money  paid.^ 

New  York  State  Bank  v,   Fletcher,   5  Aotion  on  Written  or  Implied  Promiie.. 

Wend.  (N.  Y.)  85.  —  Though   a   surely    take    a    written 

Ohio,  —  Purviance  v,  Sutherland,  2  promise  of  indemnity  from  his  princt- 

Ohio  St.  478.  pal,  he  may,  if  he  is  obliged  to  pay  the 

Vermont.  —  Lapham  v,  Barnes,  2  Vt.  debt,  maintain  an  action  against  the 

313;  Hulett  V.  Soullard,  26  Vt.  295.  principal  upon  the  implied    promise, 

England,  —  Barclay  v,  Gooch,  2  Esp.  unless  it  is  agreed  that  he  should  be 

N.  P.  571.  confined  to  his  remedy  on  the  written 

See  also  Stone  v,  Hammell,  83  Cal.  promise.     Cornwall  v.  Gould,  4  Pick. 

547;  Taylor v.Iiiggins,  3  East  i6g;  Cum-  (Mass.)  444;  Gibbs  v,  Bryant,  i  Pick, 

ming  V,  Hackley,  8  Johns.  (N.  Y.)  202.  (Mass.)  118.     See  also  West  v,  Rutland 

Payment  Boforo  Xatoxity.  —  A  suretjr  Bank,  19  Vt.  403;    Wesley  Church  v, 

may,  without  the  request  of  his  princi-  Moore,  10  Pa.  St.  273:    Water- Power 

pal,  pay  the  debt  of  his  principal  before  Co.  v.  Brown,  23  Kan.  676. 

its  maturity,  and  after  its  maturity  sue  8.  Sikes  v,   Quick,   7  Jones  L.  (N. 

his  principal  for  the  money  thus  paid.  Car.)  19,  wherem  it  was  said:    '*  The 

White  V.  Miller,  47  Ind.  385;  Jackson  general   rule  seems  to  be  that  where 

V.  Adamson,  7  Blackf.  (lnd.)597;  Arm-  one  person,  being  under  an  obligation 

strong  V.  Gilchrist,  2  Johns.  Cas.  (N.  to  do  so,  pays  money  which  another 

Y.)  424;  Craig  v,  Craig,  5  Rawle  (Pa.)  was  primarily  liable  to  pay,  an  action 

91.     See  also  Uptmoor   v.  Young,  57  accrues  immediately  for  money  paid. 

Ark.  528.  The  principal  debtor  is  bound  to  keep 

1.  Harker  v,  Glidewell,  23  Ind.  1(19;  in    mind    his    liabilities,  and    at    the 

Stratton  v,  Heuser,  (Ky.  1897)  42  S.  W.  proper  lime  to  interpose  between  his 

Rep.  1 133;  Riley  z/.  Stall  worth.  56  Ala.  surety  and  creditor  for  the  protection 

481;  Alexander  v.  Lewis,  i  Mete.  (Ky.)  of  the  former;  and  if  he  fails  to  do  so, 

407.    See  also  Patterson  v,  Caldwell,  i  and  the  surety  be  required  to  pay,  it  is 

Mete.  (Ky.)  489;    Couch  v,  Terry,  12  not  necessary  10  the  completion  of  his 

Ala.  225.  legal    rights    of    complaint    that    he 

At  Common  Law  a  surety  who  paid  a  should  hnnt  up  his  principal  and  make 

judgment    against    himself    and    his  a  demand."    See  also  Ward  v,  Henry, 

principal  had  no  right  to  demand  an  5  Conn.  595;    Collins  v.  Boyd,  14  Ala. 

assignment  of  the  judgment  to  himself,  505;  Williams  v.  Williams,  5  Ohio  444; 

but  was  compelled  to  resort  to  his  action  Odlin  v.  Greenleaf,  3  N.  H.  270;  Clan- 

on  the  promise  implied  bylaw.     Veach  ton  v.  Coward,  67  Cal.  373. 

V,   Wickersham,   11    Bush  (Ky.)  261;  Aotion     Against    Third    Person.  — A 

Morris  v,  Evans,  2  B.  Mon.  (Ky.)  84.  surety  on  a  note,  after  having  paid  the 

In  Alabama  a  surety  who  pays  a  judg-  note,  may  maintain  an  action  against 

ment  rendered    against  him  and  hts  a  third  person  who  had  promised  the 

principal  and  takes  an  assignment  of  it  maker  to  pay  it  without  previous  de- 

to  himself  may  assert,  either  at  law  or  mand.     Rodenbarger  v,  Bramblett,  7S 

in    equity,   any  lien  or    right    which  Ind.  213. 

might  have  been  asserted  by  the  cred-  8.  Arkansas,  —  Snider  t/.  Greathouse, 

itor,   and   may.   therefore,   sue  out  a  16  Ark.  72. 

garnishment  on  the  judgment.     Gid-  Connecticut, — Ward     v.     Henry,     5 

dens  ».  Williamson,  65  Ala.  439.  Conn.   595;    Bunce  v,    Bunce,   Kirby 
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AMtiM  *7  Hnty      PRINCIPAL  AND  SURETY 

6.  Partief — a.  Plaintiffs  —  (S)  In  General. — A  simty  viu 
has  discharged  the  undertaking  of  his  prindpai  should  Mngactiofl 
against  the  principal  for  reimbursement  in  his  own  name,  and  aoC 
in  the  name  of  the  creditor  in  the  undertaking.^ 


(Conn.)  137;    Babcock  v.  Hubbard,  9  v,  Keidi,  i  Mass.  139.  U  vu  beUte 

Conn.  536.  an  action  for  money  had  aad  reccxfed 

Illinois,  —  Trotter  v.  Strong,  63  111.  woald   not  lie  for  a  sarety  wbo  kk 

373:  Junker  v.  Rash,  136  111.  179.  paid  the  debt  of  his  priadpaiL 

Indiana, —CoXXxfk^  v,  Paris,  57  Ind.  Adadalstrataraffuii^.  — InWilfiuB 

151.  V,  Moore.  9  Pick.  (Mass.)  433,  as  isies- 

Iowa.  —  Wilson  v,  Crawford,  47  Iowa  tate  had  been  sarety  for  a  debt  lad  ks 

469.  administratrix   paid    pan   of  it;  ak 

Kansas,  —  Rizer  v,  Callen,  27  Kan.  being  afterwards  married,  she  aad  kr 

339.  hosband  paid  the  remainder.    Itvas 

Kentucky,  —  Stone  v.  Porter,  4  Dana  held  that  they  might  recover  the  wboic 

(Ky.)  307.  from  the  principal  in  assonpsii  o«i 

Maine,  —  Smith  v.  Sayward,  5  Me.  coant  for  money  paid  by  the  bosbu^ 

504.  and  wife  as  administrators.    See  atas 

Maryland,  —  Crisfield    v.    State,    55  Mowry  v,  Adams,  14  Mass.  327. 

Md.  193;  Carroll  v,  Bowie,  7  GiU  (Md.)  1.  U.  S.  v,  Preston,  4  Wash.  (C.i^ 

38.  446. 

Massachusetts,  —  Appleton     v,     Bas-  AiilgMmit   of   JiiilgMaat   wk  itfta 

com,  3  Met.  (Mass.)  169;  Gibbs  v,  Bry-  Tharson.  —  Statutes  permitting  t  sbccit 

ant,  I  Pick.  (Mass.)  118;    Doolittle  v,  who  has  paid  a  judgment   reodend 

Dwight,  3  Met.  (Mass.)  561.  against  him  on  account  of  his  SBittr- 

Missouri,  —  Halliburton  v.  Carter,  55  ship  to  take  an  assignment  of  the  j«ig- 

Mo.  435.  ment  and  sue  thereon  in  tbenanisef 

New  Hampshire, — Pearson   v.  Par-  the  judgment  creditor  must  be  sirkdr 

ker,  3  N.  H.  366;  Odiin  v.  Greenleaf,  3  pursued.     Blackman  v.  Joiner.  81  Ala- 

N.  H.  370.  344;  Vandcnreer  r.  Ware.  65  Ala.  6ofe. 

New    York,  —  Powell    v.    Smith,    8  See  also  Marti ndale  v.  Brock.  41  Mi 

Johns.  (N.  Y.)349;   Ainslie  v.  Wilson,  571;  Winslow  v.  Bracken,  57  AU.3«; 

7  Cow.(N.  Y.)663;  Sluby  f.  Champlin,  Giddens   v,  Williamson,  65  Ala.  45?: 

4  Johns.  (N.  Y.)  461;  El  wood  v,  Deifen-  Watts  v,  Eufaula  Nat.   Bank,  76  AU. 
dorf,    5   Barb.   (N.    Y.)  398;    Hunt  v,  474. 

Amidon,  4  Hill  (N.  Y.)345;    Mauri  v.  And  in  an  action  on  a  judgmeatff 

Heffernan,  13  Johns.  (N.  Y.)  58;    Rod-  assigned  the  judgment  creditor  is boc 

man  v.  Hedden,  10  Wend.  (N.  Y.)  499.  a    proper    party    plaintiflF.     Eatoc  t. 

North  Carolina,  —  Gray  v.  Bowls,  i  Lambert,  i  Neb.  339.     See  also  Vetd 

Dev.  &  B.  L.  (N.  Car.)  437.  v,    Wickersham,    11    Bush  (Ky.)  J6i; 

Ohio,  —  Williams  v,  Williams,  5  Ohio  Water- Power  Co.  v.   Brown,  33  Kaa. 

444;    Purviance  v,  Sutherland,  3  Ohio  695. 

St.  478.  Aotion  in  Kame  of  Creditor.  —  In  Hii^ 

Pennsylvania,  —  Hassinger  v.  Solms,  ware  Co.  v,  Deere,  53  Ark.  I4n,  it  w* 

5  S.  &  R.  (Pa.)  4;    Hill  V,  Voorhies,  33  held  that  a  surety  had  no  implied  ap- 
Pa.  St.  68.  thority  to  sue  his  principal  to  oboia 

South  Carolina,  —  Fraser  v,  Goodc,  3  indemnity  against  his  liability  in  ^ 

Rich.  L.  (S.  Car.)  199.  name  of  the  creditor. 

Tennessee,  —  Winchester  v,  Beardin,  A  surety  may.  however,  dischaip 

ID  Humph.  (Tenn.)  247.  the  undertaking  of  his  principal  tad 

Vermont,  —  Hulett  v,    Soullard,    36  by  agreement  with  the  creditor  resem 

Vt.  295;  Downer  r.  Baxter,  30  Vt.  467.  the  right  to  sue  the  principal  forma- 

England,  —  Toussaint  v,  Martinnant,  bursement  in  the  name  of  the  creditor. 

3  T.  R.  100:    Davies  v,  Humphreys,  6  Smith  r.  Latimer,  15  B.  Mon.  (KyJTS- 

M.  &  W.  153.  See  also  Morris  v,  Evans.  3  B.  Mot- 

Aotion  Ex  Delicto.  —  A  surety  who  has  (Ky.)  84. 

paid  money  for  his   principal  cannot  Personal  Bopraomtstivai  of  tattjr.^ 

sue  him  in  an  action  of  tort.     Ledbet-  Where  judgment  is  rendered  »S***f 

tcr  v,  Torney.  11  Ired.  L.  (N.  Car.)  294.  two  joint  executors  on  a  bond  cxecaie* 

Money  Had  and  Beeeivod.  —  In  Ford  by  their  testator  as  surety  for  anotbef, 
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Aotion  by  Surety                  OR  GUARANTOR.  AgidMt  PriaelpaL 

(2)  Joinder  of  Cosureties.  —  The  authorities  are  well  agreed 
that  cosureties  who  have  discharged  the  undertaking  of  their 
principal  out  of  their  individual  funds  must  severally  sue  the 
principal  for  reimbursement,  and  cannot  join  in  an  action  there- 
for.* There  is,  however,  abundant  authority  for  a  joint  action 
by  cosureties  against  the  principal  where  the  undertaking  of  the 
principal  has  been  discharged  out  of  joint  funds,  or  by  means  of 
the  joint  credit  of  the  sureties. • 

and  one  of  the  executors  pays  off  this  T.  R.  283;    Brand  v.  Boulcott,  3  B.  & 

judgment,  an  action  against  the  princi-  P.  335. 

pal  for  the  recovery  of  the  money  so  But  see  Skiff  v.  Cross,  si  Iowa  459, 

paid   can  be   maintained  only  in   the  wherein  it  was  held   that,  under  the 

joint  names  of  the  two  executors,  suing  Iowa  statute  permitting  "  all  persons  '* 

in  their  represenutive  capacity.     Mar-  having  an  interest  in  the  subject  of  the 

tin    V,    Nail,    23    Ala.  610.    But    see  action  and  in  obuining  the  relief  de- 

Mowry     v,    Adams,     14    Mass.    327,  manded  to  be  joined  as  plaintiffs,  the 

wherein  it  was  held  that  an  adminis-  sureties  on  the  bond  of  a  sheriff  might 

trator  of  a  surety  paying  the  debt  may  join  in  an  action  to  recover  from  him 

maintain  an  action  in  his  own  name  the  amount  of  a  judgment   rendered 

against  the  principal  for  indemnity.  against  them  in  an  action  on  his  bond. 

Squltabla  AisigiMt.  —  The   equitable  See  also  Litler  v.  Horsey,  2  Ohio  209, 

assignee  of    a  surety    who    has    dis-  wherein   it   was  held  that,  under  the 

charged  the  debt  of  the  principal  may  Ohio  statute,  where   there  is  a  joint 

maintain  a  suit  in  equity  in  his  own  judgment  against  several  sureties  all 

name   against  the  principal.     Hite  v,  must  join    in    an  action   against  the 

Campbell,  10  B.  Mon.  (Ky.)  80.  principal  for  reimbursement. 

BiU  in  Equity.  —  In  Ferrer  r.  Barrett,  %.  Alabama,^  ^9xkitx    v.    Leek,     i 

4  Jones  Eq.  (N.  Car.)  45s  it  was  held  Stew.  (Ala.)  523. 

that  in  a  bill  in  equitv  by  a  surety  Illinois,  —  Ross  v,  Allen,  67  111.  317; 

against  his  principal  and  counter  sure-  Whitbeck  v,  Ramsay,  74  111.  App.  524. 

ties  to  enforce  exoneration  as  surety,  Kansas,  —  Rizer  v,  Callen,  27  Kan. 

the  creditor  and  cosureties  were  prop-  339. 

erly  made  parties  plaintiff.  Maint,  —  Jewett  v,  Cornforth,  3  Me. 

1,  Alabama,  —  Parker     v.     Leek,     I  107. 

Stew.  (Ala.)  523.  Massachusetts,  —  Clapp    v.   Rice,    15 

Illinois,  —  Ross  v,  Allen,  67  111.  317;  Gray  (Mass.)  557;  Appleton  v,  Bascom, 

Whitbeck  v.  Ramsay,  74  111.  App.  524.  3  Met.  (Mass.)  169;  Doolittlev.  Dwight, 

Indiana,  —  Wheeler  v,  Hawkins,  116  2  Met.  (Mass.)  561. 

Ind.  515.  New  Hampshire,  ^-VtSitson  v.   Par- 

Maine,  —  Lombard  v,  Cobb,  14  Me.  ker,  3  N.  H.  366. 

222:     Bunker  v.   Tufts,   55    Me.    180;  New  York,  —  Enos  t'.  Leach,  18  Hun 

Smith  V,  Sayward,  5  Me.  504;  Goodall  (N.  Y.)  139. 

V,  Wentworth,  20  Me.  322.  Pennsylvania,  —  Lowry   v,    Lumber- 

Missouri,  —  Sevier  v,  Roddie,  51  Mo.  men's  Bank,  2  W.  &  S.  (Pa.)  210. 

5S0.  South     Carolina ,  —  Stewart     v. 

New  Hampshire,  —  Peabody  v.  Chap-  Vaughan,  Rice  L.  (S.  Car.)  33. 

man,  20  N.H.  418;  Pearson  tr.  Parker,  Vermont,  —  Whipple    v,    Briggs,    28 

3  N.  H.  366.  Vt.  65;  Thomas  v.  Carter,  63  Vt.  609. 

Ne79     York.  —  Gould    v,     Gould,     8  England,  —  May  v.  May,  i  C.  &  P. 

Cow.  (N.  Y.)  168;    Doremus  v,  Selden,  44,  11  E.  C.  L.  308;  Osborne  v.  Harper, 

19  Johns.  (N.  Y.)  213.  5  East  225. 

Pennsylvania,  —  Boggs  v,  Curtln,  10  Partntrship  as  Sortty.  —  Where  scv- 
S.  &  R.  (Pa.)  211.  eral  persons,  acting  as  partners  and  in 
Tennessee,  —  Graham  v.  Green,  4  their  partnership  name,  became  sure- 
Hay  w.  (Tenn.)  188;  Williams  v.  Alley,  ties  for  another  partnership,  and  after 
z  Cooke  (Tenn.}  257.  the  dissolution  of  both  partnerships 
Vermont,  —  Whipple  v,  Briggs,  28  were  called  upon  to  pay  and  jointly 
Vt.  65;  Thomas  v.  Carter,  63  Vt.  609.  paid  the  amount  for  which  they  were 

England,  —  Graham  v,  Robertson,  2  liable,  it  was  held  that  a  joint  action 
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b.  Defendants.  —  A  surety  paying  a  debt  for  which  several 
persons  are  liable  in  distinct  proportions  as  principals  cannot 
maintain  a  joint  action  against  the  principals  for  the  amount  thus 
paid.  ^  But  a  surety  paying  a  debt  on  an  undertaking  in  wfaidi 
several  principals  are  jointly  and  severally  bound  for  the  wb(^ 

undertaking  may  sue  each  or  all  of  his  principals  at  his  election.* 

6.  Pleading —  a.  Declaration  or  Complaint.  —  In  an  actioo 

for  the  amount  thus  paid  might  be  Jdndar  of  OoUAtanl  8«r«Cj.  —  Asnmj 

maintained.     Day   v,  Swann,    13   Me.  who  has  discharged    the   andenaks^ 

165.  of  his  principal  cannot  join,  io  as  m- 

Hein  of  Bnrttj.  —  Where  a  joint  judg-  tlon  for  reimbursement,  the  pdsdpal 

ment  is  rendered  against  several  heirs  and  one  who  had  become  aa  additicMu: 

of  a  deceased  surety,  and  the  money  is  surety  after  the  execntioa  of  the  onfi> 

paid   by  them,   they  ma^  maintain  a  nal  undertaking.     Lapham  r.  Bantes. 

joint  action  against  the  principal  debtor  a  Vl   213.     See  also    Elmendorpb  7. 

for  the  sum  so  paid.     Snider  v.  Great-  Tappen,  5  Johns.  (N.  Y.)  176. 

house,  16  Ark.  72.  BUI  by  Borttyfor  Exoaaratioa.  —  To  1 

ThMid  in Indnciing Bolatlon.  —  Sureties  bill  by  a  surety  to  exonerate  hiray* 

to  an  undertaking  on  appeal  who  were  from  liability,  the  principal  and  at^ 

induced  to  become  such  by  the  fraudu-  itor  should  be  made  parties.     Oncal  r. 

lent  representations  of    the  principal  Smith,  10  Lea  (Tenn.)  340;    GiUiaa  r. 

may,   on  jointly   paying  the  amount  Esselman,  5  Sneed  (Tenn.)  86;  Ulcs 

thereof,  maintain  a  joint  action  against  v,   Rankin,  6  T.    B.    Mon.   (Ky.)  ^; 

the  principal.     Bates  v,  Merrick,  2  Hun  Breckenridge  v.  Bullitt,  3   LitL  (Ktj 

(N.  Y.)  568.  3;  Lewis  v.  Hayden,  4  Litt.  (Ky.)*5i; 

1.  Chlpman  v.  Morrill,  ao  Cal.  130,  Craig  v.  Barbour,  2  ).  J.  Marsh.  (Kj.) 

wherein  it  was  held  that  the  remedy  of  220.    See  also  Saylors   v,   Saylors.  3 

a  surety  in  such  case  was  by  a  several  Hei«k.  (Tenn.)  525;  Morse  9.  HoTej,9 

action  against  each  principal  upon  the  Paige  (N.  Y.)  197;  Anthony  v.  Ray,  li 

implied  assumpsit  of  each  to  reimburse  Mo.  109.     But  see  Be^^  v.  Boikc.: 

what  was  thus  paid  for  him.     See  also  Clarke  Ch.  (N.  Y.)  517;    Miller  v.  K:- 

Goodall   V,   Wentworth,   20    Me.    322;  Can,  7  Paige  (N.  Y.)  451. 

M*Gee  f/.  Prouty.  9  Met.  (Mass.)  547.  8.  Apgar  v.  Hiler,  24  N.  J.  L  sn. 

Bond  Szooatad  by  Partaor  for  Firm. —  wherein  it  was  said:  **  If  the  soretj  s 

A  surety  on  a  bond  given  by  a  partner  bound  for  several  principals,  he  isct- 

for  the  benefit  of  the  firm  cannot,  on  titled  to  proceed  against  each  of  tka 

payment  of  the  amount  of  the  bond,  for  the  recovenr  of  the   whole  of  vto 

sue   the  firm  for  reimbursement,  but  he  has  paid.     Each  of  the  principals  s 

must  sue  the   partner  executing  the  debtor  of  the  whole  of  the  debt  in  fai« 

bond.     Tom  v,  Goodrich,  2  Johns.  (N.  of  the  creditor,  and  the  person  beac 

Y.)  213.  surety  for  each  of  them  has,  by  ptjisf 

Agent  of  PrinoipaL  —  A  surety  on  an  the  debt,  liberated  each   of  ihem  frs 

administrator's  probate  bond  who  has  the  whole  and  consequently  has  a  n|^ 

been  obliged  to  pay  a  judgment  recov-  to  conclude  in  solido  against  eaci  :^ 

ered  by  the  heirs  at  law  on  the  bond,  them   for    the  reimbursement  of  ^ 

and  has  taken  an  assignment  of  their  whole  of  what  he  has  paid.**     Seeals: 

rights  in  the  estate  and  ail  their  claims  Westcott  </.  King,  14  Barb.  (N.  Y.^  ?=. 

therefor,   cannot  maintain   a    suit    in  Russel  r.  Rogers,  9  Martin  (La.)  5?^ 

equity  against  an  agent  of  the  admin*  Overton    v,    Woodson^     17     Ma  4cJ 

istrator  having  in  his.  hands  moneys  Duncan     v.    Keiffer,     3      Bion.   (P^' 

belonging  to  the  estate.     Winslow  v,  126;    Rabcock    v.    Hubbard.   3  Coc: 

Otis,  5  Gray  (Mass.)  360.  536;   Jones  v,  Fitz,  5  N.  H.  444;  C^' 

Joindor  of  Ootnre^.  —  A  surety  who  v.  Severance,  55  Vt.  300;    Laphaa  r 

has  discharged  the  undertaking  of  his  Barnes,  2  Vt.  213. 

principal    and    received    contribution  Sarriving  PrinoipaL  —  A  surety  is* 

from  his  cosurety  need  not  be  made  a  note  for  two  principal   promisors,  of^ 

party   to  an   action   by  such  cosurety  of  whom  is  deceased,  hmving  paid  -^ 

against  the   principal   for    reimburse-  may  recover  of  the  survivor  the  anocr. 

mtrnt     of     the    amount    contributed,  paid   in    discharge    of    it.     Riddk  r. 

Stone  V,  Hammell,  83  CaL  547.  Bowman,  37  N.  H.  236. 
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by  a  surety  against  his  principal  for  reimbursement,  the  declara- 
tion or  complaint  should  allege  the  suretyship  and  a  discharge  of 
the  undertaking  by  the  surety.* 

AmendBMnt.  —  The  declaration  may  be  amended  as  in  other 
cases.  ^ 

b.  Plea  or  Answer.  —  The  plea  or  answer  in  an  action  by  a 
surety  against  his  principal  for  reimbursement  is  governed  by 
ordinary  considerations  and  should,  of  course,  be  definite  and 
certain  in  its  averments.' 

T.  Agtiok  bt  Ouabavtob  AoAursT  Pbikcipal  —  1.  Parties.  — 
A  guarantor  who  pays  the  debt  under  the  obligation  of  the 
guaranty  has  a  right  of  action  in   his   own  name  against   his 

1.  Edge  V,   Keith,    13  Smed.  &    M.  that  assets  had  come  into  the  heir's 

(Miss.)  295;    Waldrip  v.  Black,  74  Cal.  hands  sufficient  to  pay  the  debt  and 

409.  that  he  had  expressly  promised  to  pay 

Allegation  of  Sontythip.  —  In  an  ac-  it. 
tion  by  a  surety  on  a  note  to  foreclose        Bill  inBqnlty.  —  On  a  bill  by  a  surety 

a  mortgage  given  to  secure  him  from  to  compel  the  payment  of  the  debt  by 

liability  thereon,  a  judgment  for  the  the  pnncipal,   neither    notice    to    the 

plaintiff  will  not  be  reversed  for  want  creditor  of  the  suretyship  nor  an  alle- 

o>f  a  sufficient  allegation  in  the  com-  gation    of    irreparable    injury    if    the 

plaint    of    the    plaintiff's    suretyship,  surety   be  compelled  to  pay  the  debt 

where  the  language  of  the  mortgage,  constitutes  an  essential  element  of  the 

as  set  out  in  the  complaint,  is  sufficient  surety's  right  to  equitable  relief.     Irick 

to  show,  in  the  absence  of  any  proof  to  v.  Black,  17  N.  J.  Eq.  189.     Nor  need 

the  contrary,  that  the  plaintiff  was  a  there  be  an  allegation  that  the  creditor 

surety,  and  no  demurrer  was  interposed  has  attempted  or  is  about  to  attempt  to 

pointing  out  any  special  defects  m  the  subject  the  surety  to  liability  for  the 

complaint.     Waldrip  v.  Black,  74  Cal.  payment  of  the  debt.     Allen  v,  Cooley. 

409.  (S.'  Car,  1898)  31  S.  E.  Rep.  634.     See 

Allegation  of  Demand.  —  In  an  action  also  Norton  r.  Reid.  11  S.  Car.  593; 

by  a  surety  on  a  note  against  his  prin-  Hellamst^.  Abercrombie,  15  S.  Car.  no. 
cipal  for  reimbursement,  the  surety-        8.  Kin^    v,    McGhee,    99    Ga.    621, 

ship  not  appearing  on  the  face  of  the  wherein  it  was  held  that  a  declaration 

note,  a  complaint  which  avers  that  the  filed  by  the  sureties  on  a  note  wherein 

plaintiff  signed  the  note  as  a  surety  they  sued  upon  the  note  as  the  owners 

only  and  for  the  accommodation  of  the  thereof  might  be  amended  by  setting 

defendant  need    not  allege  a  request  forth  the  facts  as  they  existed  and  stat- 

f  rom  the  defendant  to  the  plaintiff  to  ing  their  true  relation  to  the  contract 

pay  the  note.     Clanton  v.  Coward,  67  evidenced   by  the   paper  declared  on. 

Cal.  373.  And    see    in  general  article    Amend- 

EzhiUt  of  Judgment.  —  In  an  action  mbnts,  vol.  i,  p.  458. 
by  a  surety  against  his  principal  to  re-        8.  Oppman  v,  Steinbrenner.  17  Mont, 

cover  money  paid  by  him  on  a  judg-  369,  wherein   it  was  held   that  where 

ment  against  him  for  the  debt  of  the  the  complaint,  in  an  action  by  a  surety 

principal,   the    judgment    is    not    the  against  his   principal  to   recover    the 

foundation    of    the    action,   and   it  is  amount  paid  by  the  surety  in  sacisfac- 

neither  necessary  nor  proper  to  file  a  tion  of  a  judgment  in  another  state, 

transcript  of  it   with    the    complaint,  alleged  the  judgment  and  a  judgment 

Marker  v.  Glidewell,  23  Ind.  219.  of  revivor,  an  answer  which   averred 

Aetion  Against  Heir  of  Prineipal.  —  In  that  when  the  judgment  was  rendered 

Preston  v,  Preston,  i  Har.  &  J.  (Md.)  the  defendant    was  absent  from   the 

366,  it  was  held  that  the  declaration,  state  and    that    his    appearance    was 

in   an  action  by  a  surety  against  the  fraudulently  entered  was  demurrable 

heir  of  his  deceased  principal  to  recover  for     uncertainty     in     not     disclosing 

back  money  paid  in  discharge  of  the  whether  the  judgment  referred  to  was 

debt  of  the  principal,  should    allege  the  original  or  the  revived  judgment. 
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principal  to  recover  the  amount  so  paid.^ 

2.  PlMidiag.  —  In  an  action  by  a  guarantor  ag^nst  his  principal 
for  reimbursement  for  money  paid  under  Uie  guaranty,  the 
declaration  or  complaint  should  aver  with  certainty  pa3nBeiit  ia 
accordance  with  the  conditions  of  the  guaranty.  • 

VL  AOTIOK  BT  SvmiTT  AOAZVST  COtVUCTT — L  JviiidietMi- 
Wk»th«r  im  Ifiity  or  «t  Xaw.  —  Originally  the  right  of  a  surety  to 
contribution  from  a  cosurety  was  enforceable  only  in  courts  of 
equity.'  Finally  courts  of  law  took  jurisdiction  of  actions  for 
contribution,  on  the  ground  that  as  equity  and  good  oonsdeace 
demanded  that«  as  among  cosureties,  there  should  be  equality  of 

1.  Brown  v,  Decatur,  4  Cranch  (C.  took  from  the  covenantors  a  monpige 
C.)  477,  wherein  it  was  held  that  if  the  to  secure  them  for  all  sums  ther  imjclt 
obligation  of  the  guarantor  becomes  pay  or  cause  to  be  paid  arisiDg  in  ur 
absolute,  and  he  pays  the  debt,  he  can-  manner  from  the  breach  thereof,  hi 
not  maintain  an  action  in  the  name  of  bill  to  foreclose  this  mortgafe  ibe 
the  original  creditor  against  the  origi-  plaintiffs  alleged  that  they  had  **  pud 
nal  debtor,  although  at  the  time  of  to  the  creditors  of  the  said  firm  *  *  * 
payment  he  took  an  assignment  of  the  the  sum  of  one  thousand  dolkn,  is 
debt  from  the  creditor.  But  if  at  the  thev  were  obliged  to  do  by  the  tens 
time  of  such  payment  and  assignment  and  legal  effect  '*  of  the  coTenam,  **  ot 
it  was  not  meant  thereby  to  extinguish  account  of  the  de&ult  '*  of  the  coT^ 
the  debt,  but  that  the  debt  shoiUd  be  nantor.  H  was  held  that  this  was  a 
assigned  to  the  guarantor,  and  it  was  sufficient  averment  that  they  had  piid 
so  assigned,  in  consideratioa  of  such  after  their  liability  accrued,  and  tkit  it 
payment,  the  guarantor  has  a  right  to  was  not  necessary  to  set  forth  the  pv- 
bring  his  action  in  the  name  of  the  ticular  debts  paid. 

original   creditor  against  the  original  8.  Alabama,  —  Bronghton    v.  Wio- 

debtor.     See  also  Lowry  v.   Lumber-  berly,  65  Ala.  549. 

men's  Bank,  s  W.  ft  S.  (Pa.)  210.  California,  — Chipman  v,  MornIl« 

Joinder  of  Oo-guafsator.  —  Where    a  Cal.  130. 

mortgage  has  been  given  as  indemnity  Kentucky,  —  Pearson  v,  Dnckhtsu  3 

to  several  guarantors  on  a  joint  guar*  Litt.  (Ky.)  385 ;  Lansdale  v.  Cox,  7  T. 

anty,  all  the  guarantors  may  join  in  B.  Mon.  (iCy.)  401;   January  r.  Jast- 

an  action  to  foreclose  the  mortgage,  ary,  7  T.  B.  Mon.  (Ky.)  54a;   Mitcht3 

(hough  the  obligation  of  the  guaranty  v,  Sproul,  5  J.  J.  Marsh.  (Ky.)  164: 

was   discharged  by  part  only  of    the  Robertson   v,  Maxcey,  6  Dana  (KtJ 

guarantors.     Dye  v,  Mann,   10  Mich.  loi;    Hickman    v,   McCnrdy,  7  J.  J- 

291.     See  also,   as  to  joinder  of  co-  Marsh.  (Ky.)  555. 

guarantors,  Todd  v.  Tobey,  29  Me.  219.  Maine,  —  Norton  v,  Soule,  2  Me.  M*- 

Jurisdietion  of  Equity. —  Where  A  gave  Maryland,  —  Craig  v,  A  nkeney,  4  ^ 

to  B  in  payment  of  a  debt  a  bond  pre-  (Md.)  225. 

viously  given  by  C  to  A,  and  D  at  the  Missouri,  —  Van  Petten  v,  Richard- 
request  of  A  and  on  the  refusal  of  B  to  son,  68  Mo.  379. 
accept  the  bond  without  the  guaranty  North  Carolina,  —  Powell  v,  Matdav 
of  D  guaranteed  it  without  the  privity  4  Ired.  L.  (N.  Car.)  83;  Carriugtoo  c 
of  C,  and  D  afterwards  paid  the  bond,  Carson,  Conf.  Rep.  (N.  Car.)  si6; 
it  was  held  that  although  D  could  not  Shepherd  v,  Monroe,  2  Law  Repot.  (K- 
recover  of  C  the  amount  of  the  bond  at  Car.)  624;  Adams  v,  Hayes,  lao  K. 
law  he  was  entitled  to  relief  against  Car.  383. 

him    in    equity.     Carter    v,  Jones,    5  Oregon,  —  Fischer  v.  Gaither,  3J  0I^ 

Ired.  Eq.  (N.  Car.)  196.  gon  161;    Durbin  v,  Knney,  K^Ottf^ 

2.  Dye  v,  Mann,  10  Mich.  291.  In  71;  Van  Winkle  v.  Johnson,  11  Orefoa 
this  case  one  member  of  a  firm  cove-  469. 

nan  ted  with  the  other  to  pay  the  debts         Virginia,  —  Wayland   r.    Tucker,  4 

of  the  firm,  saving  the  other  harmless  Gratt.  (Va.)  267. 
therefrom.     The  plaintiffs  guaranteed        England,  —  Collins  v,  Prosser,  x  B. 

the  performance  of  this  covenant,  and  &  C.  682,  8  E.  C,  L.  287. 
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burdens,  there  was  an  implied  assumpsit  which  would  support  an 
action  at  law.^ 

Coararrent  Juriidletioii  of  Sqnitjr  and  Law.  —  The  assumption  by  courts 
of  law  of  jurisdiction  of  actions  to  enforce  contributions  does  not, 
however,  impair  the  concurrent  jurisdiction  of  equity ;  •  and  in 
many  cases,  as,  for  instance,  where  the  sureties  are  numerous  and 

some  of  them  are  insolvent  or  dead,  courts  of  equity  are  alone 
adequate  to  afford  complete  relief.' 

1.  Alabama,  —  Couch    v,   Terry,    13  California,  —  Chipman  v,  Morrill,  do 
Ala.  325.  Cal.  130. 

California,  —  Taylor  v,  Reynolds,  53  Florida,  —  Hayden   v.  Thrasher,  38 

Cal.  686.  Fla.  163. 

Indiana,  —  Bagott  v,  Mullen,  33  Ind.  Illinois,  —  Conover  v.    Hill,   76    111. 

332;  Michael  v,  Albright,  I36  Ind.  173;  343. 

Judah  zr,  Mieure,  5  Blackf.  (Ind.)  171.  Keniuckv,  —  Lansdale  v.  Cox,  7  T. 

Kentucky,  — *  Lansdale  z*.  Cox,  7  T.  B.  Mon.  (Ky.)  401 ;   January  v,  Janu- 

B.  Mon.  (Ky.)  403:  Morrison  v,  Povntz,  ary,  7  T.  B.  Mon.  (Kv.)  543;    Mitchell 

7  Dana  (Ky.)  307;    Robertson  v.  Max-  v,  Sproul,  5  J.  J.  Marsh.  (Ky.)  364; 

cey,  6  Dana  (Ky.)  loi*    Crowdus  v,  Robertson  v,   Maxcey,  6   Dana  (Ky.) 

Shelby,  6  J.  J.  J^larsh.  (Ky.)  61.  loi;    Hickman    v,  McCurdy,  7  J.  J, 

Maine,  —  Powers  v.   hfash,   37  Me.  Marsh.  (Ky.)  555. 

333;  Hichborn  v,  Fletcher,  66  Me.  309;  Maryland,  ^^  Om^m  v,  CoUinson,  3 

Norton  v,  Soule,  3  Me.  341.  Gill  &  J.  (Md.)  35. 

Massachusetts,  —  Bachelder  v,  Fiske,  Massachusetts,  —  Wood  v,  Leland,  33 

17  Mass.  464;  Mason  v.  Lord,  30  Pick.  Pick.  (Mass.)  503. 

(Mass.)  447;    Blake  v.  Cole,  33  Pick.  Missouri,  —  Ferguson  v.  Carson,  86 

(Mass.)    97;    Warner  v,    Morrison,    3  Mo.  673. 

Allen  (Mass.)  566.  New    York,  —  Hoyt    v,    Tuthill,    33 

Missouri,  —  Wtlkerson  v,  Sampson,  Hun  (N.  Y.)  196. 

56  Mo.  App.  376;  Je£fries  v,  Ferguson,  North  Carolina.  —  Shepherd  v,  Mon- 

87  Mo.  344.  roe,  2  Law  Repos.  (N.  Car.)  634;  Car- 

Ne w  Ha mf  shire.-^  Fletcher    v,  rington  v,  Carson,  Conf.  Rep.  (N,  Car.) 

Grover,    11    N.   H.    369;     Boardman  3i6;  Adams  v.  Hayes,  1 30  N.  Car.  383; 

V,  Paige,   II  N.  H.  431;  Henderson  v,  Allen  v.  Wood,  3  Ired.  Eq.  (N.  Car.) 

McDuffee,  5  N.  H.  38.  386;    Raincy   v,  Yarborough.  3  Ired. 

New  York,  —  Bradley  v,  Burwell,  3  Eq.  (N.  Car.)  349. 

Den.  (N.  Y.)  61;   Johnson  v.  Harvey,  Tennessee, — Stephens    v.    Meek,    6 

84  N.  Y.  363;   Norton  v.  Coons,  3  Den.  Lea  (Tenn.)  236. 

(N.  Y.)  130.  Yirjfinia,  —  Wayland    v.  Tucker,  4 

Ohio,  —  Camp  v,  Bostwick,  20  Ohio  Gratt.  (Va.)  267. 

St.  337;  Oldham  v.  Broom,  28  Ohio  St.  Wisconsin,  —  Mason    v,  Pierron,   63 

41;  Russell  V,  Failor,  i  Ohio  St.  327.  Wis.  239. 

Oregon,  —  Van  Winkle   v,   Johnson,  United  States,  —  Moore  v.  Baker,  34 

II  Oregon  469.  Fed.  Rep.  i. 

Vermont,  —  Mills   v,   Hyde,    19    Vt.  England,  —  Wright  v.  Hunter,  5  Ves. 

59;    Liddell  r.   Wiswell,   59    Vt.   365;  Jr.  792. 

Foster  v,  Johnson,  5  Vt.  60.  8.  Alabama,  —  Couch    v.    Terry,    12 

Wisconsin,  —  Hardell  v,  Carroll,  90  Ala.  325;    Sherrod  v,  Rhodes,  5  Ala. 

Wis.  350.  683. 

England.  —  Collins  v,  Prosser,  i  B.  Indiana,  —  Newton  v.  Pence,  10  Ind. 

&  C.  682,  8  E.  C.  L.  287;   Craythorne  App.  672. 

V,  Swinburne,  14  Ves.  Jr.  164;   Cowcll  Kentucky,  —  Morrison  v,   Poynti,   7 

V.  Edwards,  2  B.  &  P.  268;  Davies  v,  Dana  (Ky.)  307;    Beasley  v,  Deboe,  9 

Humphreys,  6  M.  &  W.  153;  BaUrd  v,  B.  Mon.  (Ky.)  437, 

Hawes,  2  El.  &  Bl.  287,  75  E.  C.  L.  287.  Maine,  —  Norton  v,  Soule,  2  Me.  341. 

2.  Alabama,  —  Couch    v,    Terry,    I3  Maryland,  —  Young  v,  Lyons,  8  Gill 
Ala.  225;    Handley  v,  Heflin,  84  Ala.  (Md.)  162. 

600;    Werborn  v,   Kahn,  93  Ala.  201;  Missouri,  ^^  Dodd  v,  Winn,  27  Mo. 

Broughton  v.  Wimberly,  65  Ala.  549.  501. 
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2.  Yenne  of  Aotion.  —  In  Texas  it  has  been  held  that  an  actio& 
by  a  surety  against  his  cosureties  for  contribution  may  be  brought 
in  any  county  in  which  a  cosurety  lives. ' 

8.  Form  of  Aotion  —  Uomj  Paid.  —  A  surety,  on  the  discha^  of 
the  undertaking  of  the  principal,  may  maintain  indebitatus 
assumpsit  for  money  paid  against  a  cosurety  to  the  undertaking.' 

4.  Votioe  and  Demand.  —  By  the  weight  of  authority,  a  surety 
who  has  paid  the  debt  of  his  principal  need  not  give  notice  to  a 
cosurety  of  such  payment  or  make  demand  on  him  for  contriba- 
tion  before  instituting  an  action  therefor.' 

6.  Parties  —  a.  Plaintiffs  —  in  OtntraL  —  The  statutes  and 
rules  of  practice  governing  parties  plaintiff  generally  are  applica- 
ble to  actions  to  enforce  contribution  from  cosureties.* 

New  York,  —  Easterly  v.  Barber,  66  Vermont,  —  Foster  r.  Johosoo,  5  Vl 

N.  Y.  433;  Hoyt  V.  TutbiU,  33  Hun  (N.  60;  Prindle  v.  Page,  21  Vl  94. 

Y.)  196.  England,  —  Cowell  v.  Edwards,  J  B. 

North   Carolina, — Samuel   v.  Zach-  &  P.  268. 

«ry,  4  Ired.  L.  (N.  Car.)  377;  Powell  v.  Separate  Aetioni.  —  A  surety  disditrf- 

Matthis,  4  Ired.  L.  (N.  Car.)  83;  Adams  ing  the  undertaking  of  his  principal  br 

V,  Hayes,  120  N.  Car.  383.  several  payments  may  maintain  an  ac* 

Ohio,  —  Russell  v,  Failor,  I  Ohio  St.  tion  against  his  cosurety  for  cootribii- 

327.  tion   on  each  payment.     Robtosoa  ?. 

Oregon,  —  Fischer    v,     Gaither,     32  Jennings,  7  Bush  (Ky.)  631. 

Oregon  161.  8.  Taylor  v,  Reynolds,  53  Gal.  686: 

Virginia,  —  Wayland    v.   Tucker,   4  Marcy  v.  Crawford.  16  Conn.  549:  LoR 

Gr.itt.  (Va.)  267.  V,  Gibson.  2  Fla.  598;    Wood  v.  Perry. 

Wisconsin,  —  Mason   v,  Pierron,   63  9  Iowa  479;    Morrison    v,    Pofnu.  7 

Wis.  239.  Dana  (Ky.)  307;    Hoyt  v.  Tuthill.  33 

United  States,  —  Moore  v.  Baker, '34  Hun  (N.  V.)  196;    Linn  v.  McGelliai 

Fed.  Rep.  i.  4  Dev.  &  B.  L.  (N.  Car.)  458;   Pirhaa 

England,  —  Brown  v,  Lee,  6  B.  &  C.  v.  Green,  64  N.  Car.  436;  Cage  v.  Fo$- 

'689,  13  E.  C.  L.  294.  ter,    5   Ycrg.   (Tenn.)   261;    Foster  r 

1.  Rush  V,  Bishop,  60  Tex.  177.  Johnson,  5  Vt.  60;    Mason  r.  Picnon 

2.  Alabama,-^Ko\}tT{A  v,  Adams,  6  69  Wis.  585.     But  see  She rrod  r.  Wood- 
Port.  (Ala.)  361.  ard.  4  Dev.  L.  (N.  Car.)  360:  Carpcater 

California,  —  Taylors.  Reynolds,  53  v,  Kelly,  9  Ohio  106;  Neilson  r.  Fry, 

Cal.  686.  16  Ohio  St.  552;  Williams  r.  William 

Connecticut,  —  Bailey  v.  Bussing,  29  5  Ohio  446. 

Conn.  I.  As  to  the  necessity  of  alleging oodce 

Kentucky,  —  Robertson  v,  Maxcey,  6  and  demand  sec  infra^  VI.  6.  b.  A^- 

Dana  (Ky.)  loi;    Atkinson  r.  Stewart,  ring  Notice  and  Demand, 

■2  B.  Mon.  (Kv.)  348.  4.  See  the  statutes  and  rules  of  prac- 

Maine,  —  Norton  v,  Soule,  2  Me.  341.  tice  of  the  several  states,  and  see  gea- 

Maryland,  —  Carroll  v,  Bowie,  7  Gill  erally  article  Parties  to  Actions,  tol 

<Md.)  34.  15,  p.  456. 

Massachusetts,  —  Bachelder  v,  Fiske,  Aotion  in  Vame  of  Graditor.  —  la  He- 

17   Mass.  464;    Cornwall  v,  Gould,   4  Courtney  v,  Sloan,  15   Mo.  95,  it  w« 

Pick.  (Mass.)  444.  held  that  a  surety  might  maintaioaa 

Missouri,  —  Jeffries  v,  Ferguson,  87  action  against  a  cosurety  for  contrilw- 

Mo.  344;  Van  Petten  r.  Richardson,  68  tion  in  the  name  of  the  creditor.   See 

Mo.   379;    Wilkerson   v,   Sampson,  56  also  Stout  v.  Vause,  i  Rob.  (Va.)  W 

Mo.  App.  276.  Gee  v.  Nicholson,  2  Stew.  (Ala,)  512. 

New  York.  —  Bradley  v,  Burwell,  3  Aotion  bj  Pmonal  BaprtMstattn.*;- 

Den.  (N.  Y.)  61.  Where  one  of  two  sureties  dies  and  his 

Tennessee,  —  Cage  v,  Foster,  5  Verg.  executor  pays  all  the  money  for  irhick 

'(Tenn.)  261.  both  are   liable,   without  baring  the 

Texas,  — Jackson  v,  Murray,  77  Tex.  claim  allowed  in  the  probate  coort  he. 

^644;  Holliman  v,  Rogers,  6  Tex.  91.  as  executor,  may  recover  the  deiBifl^ 
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Joladtr  of  Plftiatlfli,  —  As  in  an  action  by  a  surety  against  his 
principal  for  reimbursement,  sureties  who  have  discharged  the 
undertaking  of  their  principal  cannot  join  in  an  action  at  law 
against  a  cosurety  for  contribution  unless  the  discharge  is  made 
out  of  a  joint  fund  or  by  a  Joint  credit.* 

b.  Defendants  —  At  Law. —  In  action  at  law  for  contribution, 
two  or  more  sureties  cannot  be  sued  jointly,  but  each  must  be 
sued  separately.* 

lA  Iqvity.  —  In  suits  in  equity  to  enforce  contribution  between 
cosureties,  the  principal  and  all  cosureties  ^ould  be  made 
parties,*  unless  insolvent*  or  beyond  the  jurisdiction  of  the 
court.* 

6.  Pleading  — tf.  In  General.  —  The  declaration  or  complaint 
in  an  action  by  a  surety  against  a  cosurety  for  contribution 

for  contribution  from  the  other  surety,  in  an  action  against  bis  cosureties  for 

Dussol  V,  Bruguiere,  50  Cal.  456.  contribution. 

1.  Dussol  V.  Bruguiere,  50  Cal.  456;  8.  Chrisman   v,  Jones,  34  Arlt.  73; 

Chandler  v.  Brainard,  14  Pick.  (Mass.)  Hulme  v.  Diffenbacher,  53  Kan.   181; 

285;    Clapp  V,  Rice.   15  Gray  (Mass.)  Currier  r.  Baker,  51  N.  H.  613;   East 

557;  Williams  v.  Alley,  i  Cooke  (Tenn.)  erly  r.  Barber,  66  N.  Y.  433;  Clark  r. 

357;    Fletcher  v.  Jackson.  23  Vi.  581:  Myers.  11   Hun  (N.  Y.)  608;    Butler  v, 

Prescotl  V.  Newell,  39  Vi.  82.  Durham.   3   Ired.    Eq.  (N.  Car.)   589; 

In  Young  y.  Lyons.  8  Gill  (Md.)  162.  Moore  v  Isley,  2  Dev.  &  B.  Eq.  (N. 

it  was  held  that  where  several  sureties  Car.)  372;    Rainey   r.   Yarborough.   2 

discharged  the  debt  of  their  principal  Ired.    Eq.   (N.   Car.)  249;    Trescot  v. 

by  each  paying  an  equal  amount,  they  Smyth,   i  McCord  Eq.  (S.   Car.)  301; 

could  join  in  a  bill  in  equity  to  enforce  Bruce  v.    Bickenon,    18   W.   Va.  342; 

contribution  from  a  cosurety.     See  also  Haywood  v.  Ovey.  6  Madd.  113.     See 

Deering  v.  Winchelsea,  2  B.  &  P.  270;  also  Givens  v,  Briscoe.  3  J.  J.  Marsh. 

Wheeler    r.    Hawkins.    116  Ind.   515;  (Ky.)  529. 

Smith  V.  Rumsey.  33  Mich.  1S3.  joinder  of   PrindpaL  —  In  Couch   v. 

Joinder  of  Personal  BepresentatiTe.  —  Terry.  12  Ala.  225,  it  was  held  that  the 

On  the  death  of  one  of  several  sureties  principal  debtor  was  not  a  necessary 

who  have  discharged  the  undertaking  party  to  a  bill  by  a  surety  ap^ainst  his 

of  their  principal  out  of  a  joint  fund,  cosurety  to  enforce  contribution, 

the  personal  representative  of  the  de-  8nretiei  in  Oonneeted  Prooeeding.  —  In 

cedent  may  be  joined  with  the  surviv-  Hilton  r.  Crist.  5  Dana  (Ky.)  3S4.  it 

ors  in  an  action  against  a  cosurety  for  was  held   that  sureties  in   a   replevy 

contribution.     Dussol  v,  Bruguiere.  50  bond  under  a  judgment  in  an  action 

Cal.  456.  on  an  injunction  bond  are  not  neces- 

8.  Sloo  r.  Pool,  15  111.  47;    Voss  v,  sary  parties  to  a  suit  by  a  surety  on 

Lewis.  126  Ind.  155;  Beaman  v,  Blanch-  the  injunction  bond  against  a  cosurety 

ard.  4  Wend.  (N.  Y.)  432;    Easterly  v.  thereto  for  contribution. 

Barber.  66  N.  Y.  433;  Adams  r.  Hayes,  4.  Couch  v.  Terry,  12  Ala.  225;  Bur- 

120  N.  Car.  383;    Powell  ».  Matthis.  4  roughs  v.  Lott,  19  Cal.  125;  Johnson  r. 

Ired.   L.  (N.  Car.)  83;    Cowell  r.  Ed-  Vaughn,  65  III.  425;  Young  v.  Lyons,^ 

wards.  2  B.  &   P.  268.     But  see  Rush  8  Gill  (Md.)  162;  Byers  t/.  McClanahan* 

V.   Bishop.  60  Tex.   177:  Whitman  v,  6  Gill  &  J.  (Md.)  250;  Gross  r.  Davis. 

Gaddie.  7  B.  Mon.  (Ky.)  591.  87  Tenn.  226;    Bruce  v.  Bickerton.  18 

Joinder  of  Partner. —  In  Voss  ».  Lewis.  W.  Va.  342;    Holsberry  v.  Poling,  38 

126  Ind.  155.  it  was  held  that  where  W.  Va.  186;  Madox  v.  Jackson.  3  Atk. 

one  of  several  sureties  to  a  note,  in  406;   Cockburn  v,  Thompson,  16  Ves. 

signing  it.  wrote  the  name  of  a  part-  Jr.  321;  Lawson  v,  Wright,  i  Cox  275, 

nership  of  which  he  was  a  member,  in-  6.  McKenna  v,  George.  2  Rich.  Eq. 

stead  of  his  own  name,  he  need  not  (S.  Car.)  15;  Jones  v.  Blanton.  6  Ired. 

make  his  copartner  a  party  defendant  Eq.  (N.  Car.)  115. 
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should  set  out  the  facts  from  which  the  right  to  contribution 
arises.* 

b.  Averring  Notice  and  Demand.  —  The  declaration  need 

not  allege  that  the  plaintiff  gave  notice  of  pajrment  to  his 
cosurety  or  made  a  demand  on  him  for  contribution  before 
action.* 

c.  Averring  Insolvency  of  Principal.  —  Though  there  b 

1.  Dodge   V.  Kimple,  121   Cal.   580;  law;  but  they  are  still  only  actions  00 

Bailey  v.  Bussing,  29  Conn,  i;  Windle  the  case,  in  which  the  plaintiff,  whefr 

V.  Williams,  i8  Ind.  App.  158;  Bachel-  ever  he  finds  it  necessary  or  useful, 

der  V,  Fiske,  17  Mass.  464;  FuUerton  may  set  out  his  whole  case;  and  if  thai 

V.  Dil worth,  51  Neb.  409;  Van  Demark  shows  a  valid  legal  promise  by  the  de- 

V.  Van  Demark,  13  How.   Pr.  (N.  Y.  fendant,  whether  express   or  implied. 

Supreme  Ct.)372;  Bradley  v.  Burwell,  it  is  sufficient.     Now  it  is  obvious  thit 

3  Den.  (N.  Y.)  61 ;  Malin  v.  Bull,  13  S.  the  same  facts  which,  when  proved  ot 

&  R.  (Pa.)  441;  Harden  v.  Carroll,  90  a  trial,   would   support   the    commoa 

Wis.  350.  count  for  money  paid  by  the  plaintif 

Ssttlng  Out  Oontraet  of  Bnrttyship.  —  would  have  the  like  effect  when  dl»- 
In  Knopf  V,  Morel,  iii  Ind.  570,  it  was  closed  in  a  declaration  and  proved  \n 
said:  "  It  is  asserted  that  the  first  and  like  manner.  *  *  *  We  are  there- 
second  paragraphs  of  the  complaint  are  fore  satisfied  that  the  plaintiff  mar  re- 
bad  because  they  do  not  aver  that  there  cover  in  this  case  on  a  special  count, 
was  a  contract  establishing  the  relation  setting  forth  all  the  material  facts,  and 
of  cosureties.  We  think,  however,  that  alleging  the  liability  of  his  cosurety, 
the  facts  alleged  sufficiently  show  this  and  his  promise  accordingly  to  pay  to 
relation,  for  it  is  averred  that  they  were  the  plaintiff  one  moiety  of  what  be 
cosureties  and  that  neither  received  should  be  compelled  to  pay  for  tibe 
any  part  of  the  consideration.  *  *  *  principal.'*  See  also  Stothoiff  r.  Dao- 
The  only  question  is,  was  It  necessary  bam,  19  N.  J.  L.  181. 
to  set  forth  any  contract?  We  think  it  WaiTcr  of  v ariaaos. —  In  an  action  br 
was  not.  Our  opinion  is  that  it  was  a  surety  against  his  cosurety  for  coctr:- 
sufficient  to  allege  that  he  was  a  co-  button  a  variance  between  the  all^a- 
sureiy  without  stating  the  contract  be-  tions  of  the  plea  and  the  proof  addncei 
tween  the  parties."  See  also  Githens  to  sustain  it  is  waived  by  failure  to 
r.  Kimmer,  68  Ind.  362.  object  to  such  proof.   Davezac  r.  Seiler. 

Paymont  After  DoaUi  of  Oosuroty.  —  In  93  Ky.  418. 
Bachelder  v.  Fiske,  17  Mass.  464.  which  8.  Chaffee  v.  Jones,  19  Pick.  (Mass.1 
was  an  action  by  a  surety  against  the  260,  wherein  it  was  said:  '*  The  plain- 
executor  of  a  deceased  cosurety  for  tiff  and  the  defendant  were  cosareties, 
contribution  for  money  paid  after  the  equally  liable  to  pay  the  note.  Tk 
death  of  the  cosurety,  the  court  said:  plaintiff  paid  the  whole,  as  he  vss 
"  There  is  a  technical  objection  in  the  bound  to  do,  because  the  principal  and 
present  case  to  the  usual  form  of  de-  the  other  sureties  left  it  unpaid.  Tbc 
daring,  inasmuch  as  the  plaintiff  can-  law  immediately  raised  an  obligatiott 
not  allege  that  he  paid  the  money  for  from  the  defendant  to  the  plaintiff  to 
the  use  of  the  cosurety  after  the  death  pay  an  aliquot  part  of  this  sum,  accord- 
of  the  latter;  and  if  he  alleges  that  he  ing  to  the  number  of  the  sureties.  It 
paid  it  for  the  use  of  the  defendants  as  was  a  present  debt.  It  was  a  paymeot 
executors,  it  would  be  to  charge  the  for  the  use  of  the  defendant,  upon  bis 
defendants  in  their  own  right,  which  request  implied  by  law.  No  spedol 
cannot  be  done.  This  objection  is  an.  demand  and  notice  therefore  were  ncc- 
swered  by  the  general  principle,  which  essary;  the  sapius  reaui situs  was  soC- 
is  universally  recognized.  ♦  <*  •  cient."  See  also  Wood  r.  Perry,  9 
that  when  the  law  confers  a  right,  it  Iowa  479,  and  see  supra.  VI.  4,  .XWf.v 
will   also  confer  a    remedy.     ♦    ♦    ♦  and  Demand, 

The  actions  of  assumpsit  in  most  com-  Votioe  of  Aetion  Against  Snroty.  —  I^ 

mon    use   seem   to   have   acquired,  in  an  action  by  a  suretv  against  a  cosurety 

some   measure,   the  character  of  the  for  contribution   of  money    recovered 

ancient-formed  actions  of  the  common  against   the   plaintiff,   the  declaiation 
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a  conflict  of  authority,  the  weight  seems  to  be  that  in  an  action 
at  law  by  a  surety  against  a  cosurety  for  contribution,  the  decla- 
ration need  not  allege  the  insolvency  of  the  principal.* 

In  Iqvitj,  however,  the  rule  appears  to  be  different.  The  bill 
should  allege  the  principal's  insolvency.* 

7.  Trial  by  Jury.  —  An  action  at  law  by  a  surety  against  a 
cosurety  for  contribution  is  properly  triable  by  a  jury.* 

8.  Judgment  —  A  judgment  against  several  sureties  sued  jointly 
for  contribution  should  determine  the  sums  for  which  the  several 
defendants  are  bound  to  contribute.* 

TIL  DSTIBMIHATIOV  OF  SVBSTTBHIP  —  ITatiire  of  ProoMdlng.  —  The 

proceeding  provided  for  by  statute  in  some  states  to  determine 
the  question  of  suretyship,  where  two  or  more  defendants  are 
sued  on  a  contract,  is  a  proceeding  independent  of  the  proceed- 
ings of  the  plaintiff  in  his  action  on  such  contract.* 

need  not  aver  notice  to  the  defendant  Acers  v,  Curtis,  68  Tex.  423;  Fletcher 

of  the  former  action.     Malin  v.  Bull,  v.  Jackson,  23  Vt.  581.     See  also  Wyck- 

13  S.  &  R.  (Pa.)  441.  oflf  r.  Vliet,  (N.  T.  1887)9  Atl.  Rep.  680. 

1.  Roberts  v.  Adams,  6  Port.  (Ala.)  Against  Frineipal  and  Cosurety. —  In 

361;  Buckner  v,  Stewart,  34  Ala.  529;  an   action   by  two    of    three    sureties 

Sloo  V,  Pool,  15  111.  47;  Croy  v,  Clark,  against    the    principal  and  the   third 

74  Ind.  597;  Judah  c.  Mieure,  5  Blackf.  surety  for  reimbursement,  such  third 

(Ind.)  171;  Rankin  v,  Collins,  50  Ind.  surety  not  asking  any  relief,  judgment 

158;    Smith   V.   Mason,   44  Neb.   610;  maybe  rendered  against  the  principal 

Odlin    r.    Greenleaf,    3    N.    H.    270;  for  the  entire  amount  and  against  the 

Fischer    v,    Gaither,   32    Oregon   161;  defendant  surety  for  one-third  thereof. 

Cowell  V,   Edwards,   2   B.   &   P.   268.  Jackson  v,  Murray,  77  Tex.  644, 

Contra,  Pearson   v,  Duckham,  3  Lift.  iu^ainst  Heirs  of  Cosurety.  —  In  Wood 

(Ky.)  385;  Boiling  v,  Donegy,  i  Duv.  v,  Leland,   i  Met.  (Mass.)  387.  it  was 

^Ky.)  220;  Morrison  v,  Poyntz,  7  Dana  held  that  one  of  two  sureties  who  had 

(Ky.)  307.     See  also  Adams  r.  Hayes,  paid  the  debt  of  the  principal  and  filed 

120  N.  Car.  383;    Swift  r.   Donahue,  a  bill  in  equity  for  contribution  against 

(Ky.  i8q8)46  S.  W.  Rep.  683.  the  heirs  of  his  cosurety,  and  caused 

8.  Fischer  v.  Gaither,  32  Oregon  161,  all  of  them  who  were  within  the  reach 
wherein  it  was  said:  *'  The  decisions  of  process  to  be  summoned,  was  en- 
are  not  lacking  in  number  or  wanting  titled,  under  the  statute,  to  a  decree 
in  respectability  which  support  the  doc-  against  them  severally  for  such  equal 
trine  that  it  is  incumbent  upon  the  sums  as  would  amount  in  the  aggre- 
plaintiff  in  a  suit  in  equity  to  allege  the  gate  to  a  moiety  of  what  he  had  paid, 
insolvency  of  the  principal  as  a  condi-  though  there  were  other  heirs  who 
tion  precedent  to  the  enforcement  of  were  not  summoned, 
contribution  by  cosureties.**  See  also  AiBrmatiTe  Belief  to  Defendant. —  In 
Daniel  v.  Ballard,  2  Dana  (Ky.)  296;  Gross  v.  Davis,  87  Tenn.  226,  it  was 
Pearson  v,  Duckham,  3  Litt.  (Ky.)  386;  held  that  a  defendant  surety  who  had 
Stone  V,  Buckner,  12  Smed.  &  M.  overpaid  his  share  could  not  recover 
(Miss.)  73;  Bermes  v,  Frick,  38  N.  J.  the  excess  of  his  cosureties  upon  an- 
Eq.  88;  Allen  v.  Wood,  3  I  red.  Eq.  (N.  swer  merely,  without  cross-bill. 
Car.)  386;  Rainey  v,  Yarborough,  2  Votioe  of  Order.  —  Where  an  order  of 
I  red.  Eq.  (N.  Car.)  249;  M'Corroack  r.  a  court  of  equity  is  passed  in  a  suit  for 
Obannon,  3  Munf.  (Va.)  484;  Mason  v,  contribution  in  term  time,  allowing  one 
Pierron,  69  Wis.  585;  Dering  r.  Win-  of  the  defendants  to  bring  into  court 
Chelsea,  i  Cox  318.  his  share,  the  plaintiff  is   chargeable 

8,  Michaels.  Allbright,  I261nd.  172;  with  notice  of  such  order.     Smith  v. 

Sanders   r.   Weelburg,    107    Ind.   26^.  Anderson,  t8  Md.  520. 

But  see    McCrory  r.   Parks,   18  Ohio  6.  Joyce   v,   Whitney,    57   Ind.   550; 

St.  I.  Harvey  t.  Osbom,  55  Ind.  535;  Brown- 

4.  Armitage  v,  Pulver,  37  N.  Y.  494;  ing  v,  Merritt,  61   Ind.  425;  Williams 

9M  Volume  XVI. 


IXtermliiatioii  PRINCIPAL  AND  SURETY  •fSuiCTikiiL 

lUnncr  of  Bailing  dnaition.  —  In  Indiana  the  question  of  suretyship 
between  two  or  more  defendants  sued  on  a  contract  should  be 
r^ed  by  complaint  in  the  nature  of  a  cross-complaint,*  and 
unless  it  is  so  raised  there  can  be  no  determination  of  the 
question.* 

VotiM.  —  A  surety  filing  a  complaint  to  determine  the  question 
of  his  suretyship  should  give  notice  thereof  to  his  codefendants.* 

Time  of  Trial.  —  In  Indiana  the  statutory  proceeding  between 
codefendants  to  determine  the  question  of  suretyship  may  be 
tried  before,  at,  or  after  the  trial  of  the  main  action,  or  even  at  a 
subsequent  term,^  but  it  cannot  delay  the  trial  of  the  main  action.* 

V.  Flecnor,  77  Ind.  36;  Griffith  v,  Dick-  Vickery,  no  Ind.  211.    See  also  More- 

erman,  123  Ind.  247;  Knopf  r.  Morel,  head  Banking  Co.  r.  Duke,  I2i  N.  Car. 

HI  Ind.  570.     Sec  also  Dodge  v.  Dun-  no;     Chaffin    v,   Campbell,    4    Snced 

ham,  41  Ind.  186,  wherein  it  was  held  (Tenn.)    184;    Grissom     r.    Moore,   i 

that  the  provisions  of  the  Indiana  stat-  Sneed  (Tenn.)  364;  Voss  «r,  Lewis,  116 

ate  relating  to  the  determination  of  the  Ind.  155. 

question  of  suretyship  contemplated  a  8.  Joyce  r.  Whitney,  57  Ind.  550. 
written  complaint  by  the  surety  in  the  wherein  it  was  held  that  the  corn- 
nature  of  a  cross-complaint  against  the  plaint  of  one  defendant  against  another 
principal,  and  pleadings,  issue,  and  that  he  is  surety  for  the  latter  is  not  a 
trial  thereon.  cross- com  plaint,  but  anew  proceeding, 
Pretenoe  of  Prinoipal.  —  A  statute  pro-  and  cannot  be  tried  upon  thesummoos 
viding  for  the  trial  of  the  question  of  issued  by  the  plaintiff  for  the  original 
suretyship  where  more  than  one  person  defendants.  The  court  said:  **  If  iIk 
is  sued  on  a  contract  does  not  apply  other  defendants  are  present  in  coart 
where  the  principal  in  the  contract  sued  in  person  or  by  attorney,  at  the  time  of 
on  is  not  before  the  court.  Kirkland  the  filing  of  the  surety's  complaint,  aii4 
Land,  etc  ,  Co.  r.  Jones,  18  Wash.  407;  have  actual  knowledge  thereof,  then 
Watson  V.  Beabout.  18  Ind.  281.  such  complaint  might  Le*  tried  andde- 

1.  Harvey  r.  Osborn,  55  Ind.  535,  termined,'  if  the  parties  were  ready, 
wherein  it  was  held  that  where  two  with  the  original  action.  But  it  will 
parties  are  sued  in  the  same  action,  and  not  do  to  say  that  on  a  summons  issued 
one  files  a  separate  answer  to  the  com-  and  served  in  an  action  on  the  con- 
plaint  and  not  in  the  nature  of  a  cross-  tract,  upon  the  filing  of  a  compUuQtbj 
complaint  against  his  codefendant,  a  one  of  the  defendants  as  surety  in  sack 
judgment  on  an  issue  joined  on  such  contract,  the  other  defendants  can  at 
separate  answer  by  the  plaintiff  will  once  be  defaulted  as  to  such  complaiat 
not  conclude  the  relative  rights  of  the  without  any  notice  whatever  thereof." 
defendants  between  themselves.  See  See  also  Harvey  r.  Osborn,  55  lod. 
also  Voss  r.  Lewis.  126  Ind.  155;  535;  Browning  v.  Merritt,  61  Ind.  425: 
Knopf  V.  Morel,  III  Ind.  570;  Dodge  v.  Newton  v.  Pence,  10  Ind.  App.  672; 
Dunham,  41  Ind.  186;  Browning  ».  Voss  v,  Lewis,  126  Ind.  155. 
Merritt,  61  Ind.  425.  4.  Dodge  v,   Dunham,  41   Ind.  186; 

l^ff<«g    QuMtion    bj  Answer.  —  But  Richardson    v,    Howk,    45    Ind.  4Si; 

error  in  presenting  an  issue  by  answer  Scherer  v.  Schutz,  83  Ind.  543;  Harker 

as  to   the  question  of  suretyship,  in-  v.  Glidewell,  23  Ind.  219;  Moni^omerr 

stead  of  by  cross-complaint,  does  not  v.   Vickery,    no    Ind.    211 ;    Frank  r. 

make  the  judgment    establishing  the  Traylor,  130  Ind.  145;  Knopf  r.  Mord. 

suretyship    void,    but    only  voidable,  in  Ind.  570;  Duffy  v.  State.  115  lad. 

McCormick  v.  Webster,  89  Ind.  105.  351;  Kreider  v.  Isenbice,  123  Ind.  10: 

2.  State  t.  Wanee,   4   Ind.   App.    i;  Manford  v.  Firth,  68  Ind.  83;  Boysr, 
State  V,  Ennis,   74  Ind.  17;    Joyce   v,  Simmons,  72  Ind.  593. 

Whitney,  57  Ind.  550;  Bliss  r.  Douch,        6.  Pattison  v,  Vaughan,  40  Ind.  tS3; 

no  Ind.  296:  Douch  v.  Bliss.  80  Ind.  Chrisman     r.     Perrin,    67     Ind.    586; 

316:  Laidla  v.   Loveless,  40  Ind.  211;  Rooker  v.  Wise,  14  Ind.  276:  John 

Laval  V.  Rowley,  17  Ind.  36;  Knopf  r.  v,  Meier.  62  Ind.  98.     See  also  Da 

Morel,    in   Ind.   570;  Montgomery  v,  v.  Hardy,  33  Tex.  198. 
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TUL   SlTMMABT  PBOCSIDIVO  BT  SITBETT  AeADTBT  PBIVCIPAL  OB 

CofVBBTT  —  1.  Nature  of  Remedy.  —  The  summary  remedy  by 
motion  given  by  statute  to  a  surety  who  has  discharged  his 
undertaking,  against  the  principal  or  cosurety  to  the  undertakings 
is  merely  cumulative  and  does  not  exclude  any  of  such  surety's 
other  remedies.* 

2.  Juriadictioit  —  The  court  in  which  a  motion  by  a  surety  for 
a  summary  judgment  against  his  principal  or  cosurety  may  be 
made  is  usually  designated  by  statute.* 

8.  Parties  to  Motion  —  MoTing  Partlef.  —  Whether  sureties  who 
have  satisfied  a  judgment  rendered  against  them  may  join  in  a 
motion  for  a  summary  judgment  against  their  principal,  depends 
on  the  statute  authorizing  such  summary  judgment.* 

PurtiM  MoTed  Againit.  —  The  statutes  are  also  decisive  as  to 
whether  a  motion  for  a  summary  judgment  will  lie  against  part 
only  of  the  obligors,  in  the  suretyship  undertaking  or  whether  all 
obligors  liable  therefor  should  be  embraced  in  the  motion.* 

4.  Votice  of  Motion.  —  Whether  notice  should  be  given  of  a 
motion  by  a  surety  for  a  summary  judgment,  is  a  question  on 
which  the  statutory  requirements  differ.     In  some  states  such 

1.  Handley   v.   Heflin,   84  Ala.  600;  in  the  ordinary  mode,  except  that  the 

Werborn  v,  Kahn,  93  Ala.  201;  Riley  record  must  show  that  the  court  had 

V,  Stallworth,  56  Ala.  481;  Roberts  v,  jurisdiction.     Rutherford  v.  Smith,  27 

Adams,  6  Port.  (Ala.)  361;   Couch  v,  Ala.  417.    See  also  Carr  v.  Brownlee, 

Terry,  12  Ala.  225;  Alexander  r.  Lewis,  (Ky.  1897)42  S.  W.  Rep.  1099. 

I  Mete.  (Ky.)  407;  Stephens  v.  Meek,  8.  See  Dubberly  v.  Black,  38  Ala. 
6  Lea  (Tenn.)  226.  See  also  Harker  193;  Gating  r.  Stewart,  6 Blackf.  (Ind.) 
V,  Glidewell,  23  Ind.  219;  Nation  v,  372;  Herndon  v.  Mason.  4  J.  J.  Marsh. 
Roberts,  20  Ala.  544.  (Ky.)  575:     Rives    v.    Rives,  4  J.   J. 

In  Afissouri  it  has  been  held  that  the  Marsh.  (Ky.)  535;  Schlicker  v.  Gordon, 
summary  statutory  remedy  against  a  74  Mo.  534;  Williams  v,  Greer,  4 
principal  debtor  for  money  paid  by  a  Hayw.  (Tenn.)  235;  Anderson  v.  Bin- 
surety  does  not  embrace  sureties  upon  ford,  2  Baxt.  (Tenn.)  310;  Ward  v. 
a  guardian*s  bond  or  the  bond  of  a  Thomas,  2  Coldw.  (Tenn.)  565;  Hall  v. 
trustee  under  a  will.     State  r.  Darby,  Tompkins,  9    Humph.    (Tenn.)    592; 

II  Mo.  A  pp.  528.  And  it  cannot  be  Van  bibber  v,  Vanbibber,  10  Humph, 
invoked  by  a  surety  against  a  cosurety  (Tenn.)  53;  Dade  v,  Mandeville,  i 
except  in  cases  where  there  has  been  a  Cranch  (C.  C.)  92. 

judgment  rendered  against  such  surety  JmtioM  of  the  Paaoa.  —  In  Tennessee  it 

for  more  than  his  due  proportion  of  the  has  been   held   that  a  justice  of  the 

original  demand.    Wilkerson  v.  Samp-  peace  has  no  jurisdiction  of  motions  in 

son,  56  Mo.  App.  276.  favor  of  sureties   unless    the   fact  of 

In  Virginia  it  has  been  held  that  the  suretyship  appears  on  the  face  of  the 

statute  giving  a  summary  remedy  to  obligation.     Vanbibber  r.   Vanbibber. 

sureties  against  their  principals  does  10    Humph.    (Tenn.)    53;    Cannon   v. 

not  authorize  a  summary  motion  by  a  Wood,  2  Sneed  (Tenn.)  177. 

surety    against    the    devisees    of    the  8.  See   the  statutes  of    the    several 

principal.     Bacchus  v.  Gee,  2   Leigh  states.     See  also  Graham  v.  Green,  4, 

(Va.)  68.  Hayw.  (Tenn.)  187. 

Similarity    to    Ordinary    Action.  —  A  4.  See  Voorhies  v.  Dicksoa,  i  Sneed 

statutory  proceeding  by  notice  and  mo-  (Tenn.)  348;  Houston  v.  Dougherty,  4 

tion  on  the  part  of  a  surety  against  his  Humph.  (Tenn.)  505;  Rice  v.  Kirkman, 

cosurety,  if  the  defendant  appears  and  3  Humph.  (Tenn.)  415. 

pleads  and  the  issues  are  tried  by  a  In  Kentucky  \\.\i9L%  been  held  that  the 

jury,  is  like  any  other  case  commenced  notice  and  motion  maybe  joint  against 
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notice  is  indispensable.^  In  others  it  has  been  held  that  no 
notice  is  necessary.* 

5.  Time  of  Motion.  —  The  time  within  which  a  motion  by  a 
surety  for  a  summary  judgment  against  his  principal  or  cosurety 
must  be  made  is  also  regulated  by  statute.' 

6.  Snfflcionoy  of  Motion.  —  A  motion  for  a  summary  judgment 
by  a  surety  who  has  satisfied  a  judgment  rendered  against  him 
on  account  of  his  suretyship  should,  by  the  better  practice, 
accurately  describe  the  judgment  rendered  and  set  out  the  time 
of  its  satisfaction.'* 

7.  Defeniea.  —  In  a  summanr  proceeding  by  a  surety  against  his 
principal  or  cosurety  such  defenses  should  be  permitted  as  could 
have  been  made  at  common  law.* 

8.  Trial  by  Jury.  —  Though  a  jury  should  be  called  whenever 
any  question  of  fact  is  to  be  ascertained  in  a  proceeding  by  a 
surety  for  a  summary  judgment  against  the  principal  or  cosurety,* 
yet  if  the  defendant  does  not  appear  and  make  up  an  issue  to  be 
tried  by  a  jury,  the  court  may  receive  proof  of  the  requisite  facts 
and  render  judgment  without  the  intervention  of  a  jury.'' 

all  cosureties,  but  the  judgment  must  summary  judgment  against  B  on  No- 
be  several  as  to  each.  Laropton  v.  vember30.  The  motion  was  not  made 
Bruner,  2  Litt.  (Kv.)  142.  until  the  day  after.  December  i,  when 

1.  Brown  v,  Wheeler,  3  Ala.  287,  judgment  by  default  was  rendered 
wherein  it  was  held  that  the  principal  against  the  defendant,  the  record  not 
was  entitled  to  reasonable  notice  of  the  showing  that  the  motion  was  submitted 
motion.  See  also  Graves  v,  Webb,  i  at  the  proper  time  and  continued  to 
Call  (Va.)  443;  Bragg  v.  Cason,  4  Ind.  December  i.  It  was  held  that  the 
632;  Gating  z«.  Stewart,  6  Blackf.  (Ind.)  motion  was,  by  operation  of  law,  dis- 
372;  Davis  V,  Heimbach,  75  Gal.  261;  continued. 

Lampton  v,  Bruner,  2  Litt.  (Ky.)  142,  4.  Pait   v,  Pait,   19  Ala.   713.      See 

and  the  statutes  of  the  several  states.  also    Bragg    v,    Cason,    4    Ind.    632; 

Strvioe  of  Votioe.  —  In  Indiana  it  was  Scherer  v,  Schutz,  83  Ind.  543. 

early  held  that  the  notice  which  is  pre-  Betting  Out  Oroundi  of  Motion.  —  lo 

paratory  to  the  motion  of  a  surety  for  Graves  v.  Webb,    i   Gall  (Va.)  443,  it 

a  summary  judgment  against  his  co-  was  held  that  a  notice  of  a. motion  by  a 

surety  may  be  served   by  the  surety  surety  for  a  summary  judgment  against 

himself  in   any  county  in   the   state,  the  principal   was  sufficient   if  it  ap- 

Gating  v.  Stewart,  6  Blackf.  (Ind  )  372.  prised  the  principal  of  the  grounds  of 

Soffldenoy  of  Votioe.  —  A  notice  cer-  the  motion, 

tain  to  a  common  intent  is  sufficient.  Separate  Motions.  —  A  surety  who  has 

Dorsey  v,  Beall,  Hard.  (Ky.)  574.  paid  several  sums  of  money  for  his 

2.  Brown  v.  Oldham,  Walk.  (Miss.)  principal  may  maintain  several  mo- 
493;  Williams  v.  Greer,  4  Hayw.  tions  and  recover  several  judgments 
(Tenn.)  235;  Will  v,  Witt,  5  Hayw.  for  the  debts  and  the  costs  of  each  mo- 
(Tenn.)  276;  M'Nairy  z\  Eastland,  10  tion.  Ayers  v,  Lewellin,  3  Leigh  (Va.) 
Yerg.  (Tenn.)  310;    Voorhies  v,  Dick-  609. 

son,  I  Sneed  (Tenn.)  348;    Gannon  r.  6.  Tennell  r.  Dozier,  Hard.  (Ky.)  51. 

Wood,  2  Sneed(Tenn.)i77;  Newnan  v.  6.  Smith  v.  Smith,   i   How.  (Miss.) 

GampbeU,  Mart.  &  Y.  (Tenn.)  63;  Van-  102.     See  also  Gurry  v.  Mobile  Bank, 

bibber     v,     Vanbibber,     10     Humph.  8  Port.  (Ala.)  360;  Schlickerr.  Gordon, 

(Tenn.)  53.  74  Mo.  534.     And  see  generally  article 

8.  See    the  statutes  of    the  several  Issues  to  thi  Jury,  vol.  11,  p.  599. 

states.  7.  Irwin   v,   Scruggs,    32    Ala,    516; 

Bifoontinnanoe  of  Motion.  —  In  Barclay  Broughton  v.  Robinson,  11  Ala.  922; 

V,  Barclay,  42  Ala.  345,  A  gave  notice  Smith    &.    Branch   Bank,   5    Ala.    26; 

that  a  motion  would   be   made  for  a  Gurry  tr.  Mobile  Bank.   8  Port.  (Ala.) 
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9.  JudgMt&t  —  The  judgment  rendered  in  a  summaiy  pfoceed- 
ing  by  a  surety  against  his  principal  or  cosurety  should  recite  all 
the  facts  which  are  necessary  to  give  jurisdiction  to  the  court 
rendering  it.^ 

Evans  v.  Sute  Bank,  is  Ala.  8i.  Im  MlwlMiffl^  on  a  motion  for  a  judg- 

alio  Woodward   v.  May,  4  How.  ment  bv  a  surety  aninst  his  principal, 

(Miss.)  ^Bo;  Scott  v.  Nichols,  37  Miss,  the  iaagment  against  the  surety  and 

€4:    Creighton  v.   Johnson,  Litt.  Sel.  the  tact  that  the  plaintiif  in  the  motion 

Cas.  (Ky.)  34a  is  a  mere  surety  should  appear  on  the 

1.  Alakama,  —  Evans  v.  State  Bank,  record.       Brown    v.    Oldham.    Walk. 

15  Ala.  81:  Smith  9.  Branch  Bank,  5  (Miss.)  493. 

Ala.  s6;  Brown  v,  Wheeler,  3  Ala.  387:  Otirtff Batrjof XidfAMt  —  In  Elliott 

Broughton  v,  Robinson,  11  Ala.  933:  v,  Clemenu.  5  Ala.  470,  it  was  held 

Irwin  V.  Scruggs,  33  Ala.  516;  Barclay  that  the  record  must  disclose  in  what 

V,  Barclay,  ^  Ala.  345.  court  the  judgment  against  the  surety 

Mississippi,  — Woodward  o.   BImy,  4  was  rendered. 

How.  (Miss.)  395.  iTidMM  am  WhlA  OmtI  AsUi.—  In 

Tenssesset. — ^fonesv.  Read,  i  Humph.  Reading  v.  Holton,  Hard.  (Ky.)  68,  it 

(Tenn.)  335:    Voorhies  v.   Dickson,  i  was  held  that  the  record  need  not  show 

bneed  (Tenn.)  348;  Wynne  v,  Taylor,  the    evidence    upon  which  the  court 

5  Heisk.  (Tenn.)  691;    Burt  v,  David-  acted. 

son,  5  Humph.  (Tenn.)  435;  C^pass  v.  Iisolvny  ef  MMtpaL  —  If  a  surety 

Wheelock.  x  Lea  (Tenn.)  381:  Allen  v,  proceed  by  notice  and  motion  for  con- 

Wood.  X   Head  (Tenn.)  436;   Cannon  tribution  against  his  coaurety.  the  rec- 

f.  Wood.  3  Sneed(Tenn.)x77;  Ferrel  r.  ord  must  show  the  insolvency  of  the 

Finch.  8  Yerg.  (Tenn.)  433.  principal.    Batson  9.  Lasselle,  x  Blackf. 

Im  AlahaMS  it  has  been  held  that  the  (Ind.)  X19. 
judgment  entry  should  show  (i)  the  km/nmX  sf  Baetwy.— In  a  summary 
pendency  of  a  suit  by  the  common  proceeding  by  a  surety  against  a  co- 
creditor  against  the  surety  making  the  surety,  a  recovery  for  more  than  the 
motion;  (2)  that  he  notified  his  cosurety  defendant's  aliquot  part  of  the  debt 
in  writing:  of  the  pendency  of  the  suit;  cannot  be  had.  Simmons  r.  Vamuoi. 
(3)  that  judgment  has  been  rendered  36  Ala.  93.  See  also  Young  v.  Clark, 
and  its  sum  in  the  creditor's  suit;  (4)  3  Ala.  364;  Riley  v.  Rhea,  5  Lea 
in  judgment  bj  default,  that  proof  was  (Tenn.)  X15. 

made  at  the  tnal  of  the  creditor's  suit,  JolBt     Jiigwwit.  —  In     Newnan    v. 

that  notice  in  writing  was  given  to  the  Campbell,   Mart,  ft  Y.  (Tenn.)  63,  it 

cosurety,   and   that  the    parties  were  was  held  that  sureties  who  have  not 

sureties;  and  (5)  where  the  judgment  is  satisfied  a  judgment  rendered  against 

for  more  than  an  aliquot  portion  of  the  them  may  have  a  joint  judgment  on 

debt,  that  the  other  cosureties  are  in-  motion  against  their  principal.      See 

solvent  to  the  number  necessary  to  sup-  also  Jones  v.  Read,  i  Humph.  (Tena.) 

port    the    particular   sum    for    which  33s;    M'Nalry  v,  Eastland,    xo  Yer^ 

judgment    is    given.       Broughton  r.  ffenn.)  3x0. 
Robinson,  xi  Ala.  93s. 
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PRISON  BREACH. 

See  article  ESCAPE,  PRISON  BREAKING,  RBSCUS, 

vol.  7,  p.  913. 


PRIVILEGE. 

By  Charles  H.  Street. 

L  Vatitbe  ahd  Extevt  of  Pbiyilsos,  968. 
U  Methods  of  Abseetiito  Peiyileoe,  969. 

1.  Writ  of  Privilege  or  Protection^  969. 

2.  Motion  to  the  Court ^  970. 

a.  In  General^  970. 

b.  Form  of  the  Motion^  972. 

c.  Where  Made^  973. 

d.  Measure  of  the  Relief  Granted^  975. 

(i)  Discharge  on  Common  Bcdl^  975. 

(2)  Absolute  Discharge^  977. 

(3)  Dismissal  of  Suit y  978. 

3.  Plea  in  Abatement^  979. 

4.  Habeas  Corpus^  981. 

5.  Contempt  ProceedingSy  983. 

6.  Various  Actions  for  Breach  of  Privilege^  983. 

a.  Trespass y  983. 

b.  False  Imprisonment^  984. 

c.  Action  on  the  Case  for  Damages^  985. 

in.  Waiyee  of  Peiyileoe,  986. 

1.  In  General^  986. 

2.  Giving  Bail^  987. 

3.  Appearing  and  Answering  to  the  Merits^  987. 

4.  Raising  Question  on  Appeal^  988. 

CROSS-REFERENCES. 

See  in  general  articles  SERVICE  OF  PROCESS;  SUMMONS 
AND  PROCESS. 

As  to  plea  of  Privilege  in  actions  for  Libel  and  Slander ^   see  article 
LIBEL  AND  SLANDER,  vol.  13,  p.  26. 
Privilege  from  Discovery  and  Inspection,  see  article  DISCOV- 
ERY,  PRODUCTION,    AND   INSPECTION,   vol  6, 
p.  748. 

I  Vatites  Am)  ExTEET  OF  PEiYiLEeE.  —  By  the  law  of  most 
jurisdictions,  usually  embodied  in  a  statutory  enactment,  suitors, 
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jurors,  witnesses,  officers  of  court  while  in  attendance  thereon, 
members  of  legislative  bodies,  ambassadors  and  foreign  ministers, 
are  privileged  from  civil  arrest,  or  even  from  the  service  of  any 
variety  of  civil  process.  This  article  will  treat  merely  of  the 
methods  of  asserting  such  privilege  and  the  waiver  thereof.* 

n.  Methods  of  AsoBTnre  Psiyileos  —  1.  Writ  of  Privilege  or 
Proteotioit  —  Under  the  old  English  practice  persons  exempt 
from  arrest  took  advantage  of  this  immunity  by  procuring  a  writ 
of  privilege  or  protection,  issued  by  the  body  from  which  the 
privilege  was  derived.*  The  same  course  may  be  pursued  at  the 
present  day,  since  power  to  grant  such  a  writ  has  not  been 
abrogated  by  legislation,  and  it  may  still  be  issued  by  courts  pos- 
sessing a  common-law  jurisdiction;*  and  when  issued  it  affords 

1.  Bight  to  and  Bxtont  of  PriTilogo. —  the  arrest;   and  that  though  a  person 

See  Am.  and  Eng.  Encyc.  of  Law  (ad  might  be  under  such  pressure  of  im- 

ed.),  tits.  Consuls ;  Legislatures ;  Mitu  prisonment  as  to  be  powerless  to  ob- 

isters  and  Ambassadors ;  Public  Officers ;  tain   the  action   of  a  court  or  judge 

Witnesses^  etc. ;  and  consult  the  general  before  suffering    actual    confinement, 

index  of  that  work.  yet  this  would  not  often  happen,  as  a 

9.  King  V,  Coll,  4  Day  (Conn.)  129;  writ  of  protection  would  ordinarily  pre- 

Parker     v,    Marco,    136    N.    Y.    585;  vent  such  a  dilemma. 

Larned  r.  Griffin,  12  Fed.  Rep.  590.  In  Mawaohniottt  the  "Bulos  of  Praetiod 

''  The  only  way  by  which  courts  of  at  Common  Law "  provide  that*'  No  writ 

justice  could  anciently  take  cognizance  of  protection  shall  issue,  except  by  the 

of  privilege  of  Parliament  was  by  writ  order  of  the  court,  or  a  justice  thereof; 

of  privilege,  in  the  nature  of  a  super-  such  order  to  be  made  upon  the  appli- 

sedeas,  to  deliver  the  party  out  of  cus-  cation  of  the  person  for  whom  the  writ 

tody    when    arrested   in  a  civil  suit,  of  protection  is  to  be  issued,  or  some 

*    *    *    But  since  the  statute  12  Wm.  person   in  his  behalf;    and  no  order 

III.,  c.  3,  which  enacts  that  no  privi-  shall  be  made  for  granting  such  writ 

leged  person  shall  be  subject  to  arrest  of  protection  until  it  shall  be  made  to 

or  imprisonment,  it  has  been  held  that  appear  to  the  court  or  justice  applied 

such  arrest  is  irregular  ah  initio  and  to,  by  affidavit  or  other  satisfactory 

that  the  party  may  be  discharged  upon  evidence,  that  the  application  is  made 

motion."     i  Bl.  Com.  166.  in  good  faith,  and  for  the  purpose  of 

8.  Smith  V,  tones,  76  Me.   138;    Su-  enabling  such  person  to  attend   this 

preme  Ct.  Rule  XV.,    104  Mass.  560;  court  as  a  party  yor  as  a  witness  in 

Parker  v.  Marco,  136  N.Y.  585;  Bridges  some  case  pending,  such  case  to  be 

V,  Sheldon,  7  Fed.  Rep.  17.  specified;  if  a  party  plaintiff,  that  such 

In  Smith  v,  Jones,  76  Me.  138,  a  wit-  suit  has  not"  been  Commenced  by  him 
ness  arrested  on  civil  process  while  re-  collusively;  or,  if  a  defendant,  that 
turning  home  from  court,  brought  an  such  suit  has  not  been  commenced 
action  for  damages  against  the  person  against  him  by  his  request  or  procure- 
procuring  the  arrest.  But  it  was  held  ment,  collusively,  and  to  enable  him 
that  such  an  action  could  not  be  main-  to  obtain  a  writ  of  protection ;  or,  if  as 
tained,  the  court  saying  that  he  might  a  witness,  that  he  has  not  been  re- 
have  procured  a  writ  of  protection  in  quired  to  attend  as  a  witness  by  his 
advance  of  starting,  if  circumstances  own  request  or  procurement,  or  collii- 
made  it  reasonable  to  ask  the  media-  sively,  to  enable  him  to  obtain  the  writ 
tion  of  the  court  for  that  purpose;  that  of  protection  prayed  for.*'  Supreme 
the  law  does  not  declare  that  a  witness  Ct.  Rule  XV.,  104  Mass.  560. 
shall  not  be  arrested,  but  gives  to  him  When  Writ  Will  Bo  Bof^iiod.  — A  writ 
the  right  to  free  himself  from  arrest  if  of  protection  will  not  be  given  to  a 
he  desires  to,  and  points  out  several  suitor  or  witness  to  protect  him  from 
ways  by  which  it  may  be  accom-  arrest  in  any  case  when,  if  arrested,  he 
plished;  that  it  is  a  right  not  so  much  would  not  be  entitled  to  his  discharge 
to  avoid  being  arrested  as  to  terminate  without  it.     Brien  v,  Brien,  i  Hog.  34. 

9?9  Volume  XVI. 


Xtthodi  of                                  PRIVILEGE.  AneitiBg  Pxifik|i 

adequate  protection  both  from  arrest  and  from  the  service  o( 
civil  process,* 

Writ  Seldom  Viod.  —  But  as  various  other  methods  of  asserting 
privilege  are  now  recognized  by  the  courts  the  writ  of  protection 
is  no  longer  absolutely  necessary,  and  is  seldom  issued.* 

2.  Motion  to  the  Court  —  a.  In  General — DiMhargo  from  Amit  - 
The  authorities  all  agree  that  a  suitor,  witness,  or  other  privily 
person  who  has  been  arrested  will  be  released  from  custody  on 
motion  to  the  court.' 

1.  A  Writ  of  Proteetion  Ad  Toitidoaii-  Thompson's  Case,  122  Mass.  428:  Par- 

dnm  Sasponds  All  Ciyil  Proooto  against  ker  v,  Nfarco,  136  N.  Y.  585;   Brid^ 

the  party  procuring  it,  while  coming  to  z.   Sheldon,   7   Fed.    Rep.   17;  Ex  /. 

and  attending  upon  the  court,  and  for  Dakins,  i  Jur.  N.  S.  378. 

a  reasonable  time  for  returning  to  his  Boao  Hot Eftabliih  or  BnlazfotbtFiiTi- 

home.     Ex  p.  Hall,  i  Tyler  (Vt.)  274.  lege. —  Where  a  suitor  about  to  anend 

Benders  SirTioe  of  Siixnmoiis  Illegal. —  court  is  apprehensive  ihat  he  will  be 

In  Waterman  v,  Merritt,  7  R.   I.  345,  served  with  a  summons  while  in  «• 

the  defendant,  a  nonresident,  had  been  tendance,  he  may  procure  a  writ  d 

in  attendance  as  a  witness  at  a  court  in  protection  from  the  court  in  which  bis 

Rhode  Island,  and  was  served  with  a  attendance  is  required.    Such  a  writs 

summons  while  returning  to  his  home,  proper,  but  is  not  necessary  except  for 

He  had  previously  obtained  a  writ  of  convenient    and    authentic   notice  to 

protection  from  the  court  in  which  he  those  about  to  do  what  would  be  a 

was  a  witness,  by  which  writ  the  sev-  violation  of  the  privilege.    It  oeitber 

eral   sheriffs  and  their  deputies  were  establishes  nor  enlarges  the  pririlegt 

commanded  that  they  *'  let  the  said  but  merely  sets  it  forth  and  commaods 

William  T.  Merritt  of  and  from  all  civil  due  respect  to  it.     Bridges  v.  Sheldoo. 

process,  whether  original  or  judicial,  7  Fed.  Rep.  it ^  citing  ^jr /.  M*NeiI. 6 

so  long  as  he  shall  attend  said  court  Mass.  264. 

and  until  he  shall  be  discharged  from  8.  Georgia,  —  Henegar  v.  Spangler. 

the  protection  aforesaid  by  this  court  29  Ga.  217. 

at  the  present  term.**     Upon  motion  by  Indiana,  —  Crocker     r.    Duncan,  6 

the  defendant  it  was    held    that  the  Blackf.  (Ind.)  278. 

service  of  the  summons  must  be  set  Massachusetts.  —  M*Neil*s    Case,  3 

aside    and    the    suit    dismissed  abso-  Mass.    288;    Thompson's    Case,   121 

lutely.     The  court  said:   **  The  reports  Mass.  430. 

show  no  case  of  a  witness  or  party  ar-  New  Jersey,  —  Harris  v.  GraolbaB.i 

rested,  or  served  with  other  process,  N.  J.  L.  165;    Gratz  v,  Wilson.  6  N.J 

where  the  court  has  specially  ordered,  L.  419;  Jones  v,  Knaust,  31  K.  J.  Eq- 

as  in  this  case,  that  he  should  be  ex-  211. 

empt  from  all  legal  process.     It  ought  New    York,  —  Sanford    v.  CbaJe,  3 

perhaps  to  be   no  matter  of  surprise  Cow.  (N.  Y.)  381;    Norris  v,  Beacb,J 

that  we  meet  with  none.     It  would  be  Johns.  (N.  Y.)  294;   Secor  r.  Bell,  k 

matter  of  surprise,  however,  that  in  Johns.  (N.  Y.)  52;  Scaver  v.  Robiosoo. 

such  case  there  should  be  any  serious  3  Duer  (N.  Y.)  622;    Randall  v.  Craa- 

question  as  to  the  validity  of  a  service  dall,  6  Hill  (N.  Y.)  342. 

which  the  court  itself,  upon  the  appli-  Ohio,  —  Gill   v.  Miner,   13  Ohio  St 

cation  of  the  party,  had  expressly  or-  182. 

dered  its  officers  not  to  make.*'  Pennsylvania,  —  In    re    Barton,  « 

Bight  of  Offioer  to  Diieharge.  —  Where  Leg.  Int.  (Pa.)  216,  18  Phila.  (Pa.)  ^ 

an  attorney  is  arrested  during  his  at-  Webb  v.  Carter.  9  Lane.  Bar  (P*-)J-' 

tendance  at  court  he  will  be  discharged  Brass  r.  Vandegrift,  23  W.  N.  C.  (M 

from  arrest  by  the  court,  but  the  officer  270. 

making  the  arrest  has  no  authority  to  Vermont.  —  Fletcher    r.    Baxter.  3 

discharge  him   upon  the  exhibition  of  Aik.  (Vt.)  228. 

a  writ  of  privilege.     Secor  v.  Bell,  18  IVisconsin,  —  Sute      v.     Polachfct 

Johns.  (N.  Y.)  52.  (Wis.  1898)  77  N.  W.  Rep.  708. 

8.  May  v,  Shumway,  16  Gray  (Mass.)  United  States,  —  Lyell  v.  Goodwin.  4 

86;     M'Neil's     Case,     3    Mass.     288;  McLean    (U.    S.)    29;     McFerran  ^ 
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Strriot  of  Pfoem  Sot  Aiido.  —  Likewise,  in  jurisdictions  where  the 
privilege  is  extended  so  as  to  embrace  exemption  from  the  service 
of  all  kinds  of  civil  process  a  motion  to  set  aside  service  made 
upon  a  privileged  person  is  proper.* 

Wherry,  5  Cranch  (C.  C.)  677;  Hnrtt's  suspended.    The  proofs  of  the  facts 

Case,  4  Dall.  (U.  S.)  387;    Matter  of  upon  which  it  rests  are  easy  of  atiain- 

Kimball,   2   Ben.  (U.  S.)  38;   Juneau  ment,  because  they  are  few,  and  may 

Bank  v.  McSpedan,  5  Biss.  (U.  S.)  64.  be  adduced  as  well  in  the  absence  as 

England,  —  Bartlett  v,  Hebbes,  5  T.  in  the  presence  of  a  party.     Peters  v, 

R.  686.  League,   13  Md.  58,  citing  Prentis   v, 

AdTtataget  of  the  Prooedvro  by  Motion.  Com.,  5  Rand.  (Va.)  697. 
—  A  witness  having  been  arrested  in  CNwti  of  Applioation.  —  In  a  case  where 
violation  of  privilege  brought  an  action  a  solicitor's  privilege  was  violated  by 
for  damages  against  his  creditor  who  his  arrest  under  an  attachment  while 
had  procured  his  arrest,  but  it  was  held  on  his  way  to  court,  since  it  appeared 
that  the  action  would  not  lie,  the  that  the  officer  who  made  the  arrest 
proper  remedy  being  by  motion  10  dis-  was  distinctly  warned  that  it  was  un- 
charge the  party  from  custody.  The  lawful,  it  was  held  that  all  parties 
court  said:  "How  can  a  creditor  served  with  notice  of  a  motion  to  dis- 
know  that  his  debtor,  who  is  a  witness,  charge  the  solicitor  from  arrest  were 
will  insist  upon  the  privilege,  until  the  liable  for  the  costs  attending  his  re- 
debtor  asserts  it?  And  how  can  he  lease.  Dodd  r.  Holbrook,  11  Jur.  N. 
know  that  the  court  will  grant  a  dis-  S.  969. 

charge  if  asked  for?    It  is  to  some  ex-  MTllege  Aoeming  After  Arrest  Made, 

tent  a  discretionary  matter  with  a  court  —  In  Marshall  v,  Carhart,  20  Ga.  419, 

or  judge,  whether  a  witness  shall  be  it  was  held  that  where  a  person  already 

discharged  upon  arrest.     How  can  this  in  custody  is  subpoenaed  as  a  witness 

discretion  be  anticipated  by  a  creditor?  he  cannot  be  discharged  on  account  of 

And  why  should  the  creditor  be  re-  privilege. 

quired  at  his  peril  to  correctly  settle  the  But  on  the  other  hand  it  has  been 

()uestion  whether  the  debtor  is  at  court  held  in  England  that  a  partv  elected  to 

in  good  faith  or  not,  or  whether  he  has  Parliament  is  thereby  entitled   to  be 

overstayed  his  privilege,   or  whether  discharged  from  custody,  although  the 

unnecessarily    loitering  on  the    wav;  arrest  was  made  before  he  was  elected, 

judicial  questions  that  can  be  easily  Phillips  r.  Wellesley,  i  Dowl.  P.  C.  9. 

and  summarily  settled  by  a  judge  in  1.  Georgia,  —  Thornton  v,  American 

or  out  of  court,  without  much  expense  Writing  Mach.  Co.,  83  Ga.  288. 

to  parties?    It  is  not  at  all  unreason-  New  Jersey,  —  Mulhearn    v.    Press 

able  to  cast  upon  the  court,  and  to  re-  Pub.  Co.,  53  N.  J.  L.  153. 

lieve  parties  from,  the  responsibility  of  New    York,  —  Grafton   v.   Weeks,  7 

such  questions.'*    Smith  v,  Jones,  76  Daly  (N.  Y.)  523;  Parker  v,  Marco,  136 

Me.  138.  N.  Y.  585;    Person  v,  Grier,  66  N.  Y. 

Indimetion  Beftued.  —  Where  a  judg-  124. 
roent  of  condemnation   has  been  ob-  Ohio,  —  Deuber  Watch  Co.   v,   Dal- 
tained   agaiiist  a  party  as  garnishee,  zell,  19  Cine.  Wkly.  L.  Bui.  269. 
equity  will  not  interfere  by  injunction  Pennsylvania,  —  Ruger  v.  Keller,  12 
to  restrain  the  execution  of  such  judg-  W.  N.  C.  (Pa.)  371 ;  Bank  r.  Messenger, 
ment  on  the  ground  that  the  garnishee  i  North um.  Leg.  N.  (Pa.)  173;  Miles  v. 
was  privileged  from  the  service  of  an  McCullough,  i  Binn.  (Pa.)  77;  Austin 
attachment  because  he  was  a  member  v.  Brown,  i  T.  &  H.  Pr.  (Pa.)  254. 
of  a  city  council.     Although  thus  privi-  United  States,  —  Parker  v,  Hotchkiss, 
leged  It  does  not  follow  that  the  party  i  Wall.  Jr.  (C.  C.)  269;  Lyell  v.  Good- 
can  obtain  relief  by  injunction.     The  win,  4  NicLean  (U.  S.)  29;  Plimpton  v. 
judicial   history  of  the  question  does  Winslow,  9  Fed.  Rep.  365. 
not  furnish  any  example  of  the  allow-  Witnesses  Benred  with  Snmmoiks.  —  In 
ance  of  this  privilege  otherwise  than  New  York  the  protection  extended  to 
by    plea  or  upon  motion,  tendered  or  witnesses  includes  immunity  from  the 
made  at  the  period  proper  for  the  con-  service  of  summons  as  well  as  from 
sideration  thereof  by  the  court  whose  arrest;  and  where  a  witness  comes  into 
proceedings  are  sought  to  be  evaded  or  the  state  from  a  foreign  jurisdiction  for 
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b.  Form  of  the  Motion — xz  ?»!•  ivfUettioB,  or  lak  t»  ftit 

Oansa.  —  The  motion  to  dischai^e  a  privileged  person  from  arrest 
is  generally  of  aii  ex  parte  nature,^  but  a  rule  to  show  cause  is 
sometimes  obtained  for  this  purpose,*  or  for  the  purpose  of  hav- 


the  purpose  of  testifying  in  court,  and  AttomoySorTodwitk  8B]ip0aa.  — Ser*- 

is  served  with  a  summons,  the  service  ice  of  a  subpoena  to  testify,  wheamade 

will  be  set  aside  even  though  the  wit-  upon  an  attorney  who  has  come  froa 

ness  formerly  resided  in  New  York  and  another  state  to  attend  to  bnsioevof 

still  claims  to  be  a  citizen  of  that  state,  his  clients  pending  in  the  coon.  wOlbe 

Hollender  v.  Hall,  19  Civ.  Pro.  Rep.  (N.  set  aside  on  motion,  especially  when  it 

Y.  Supreme  Ct.)  202;  Thorp  v,  Adams,  appears  that  the  business  of  hisdieia 

25  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  requires    his    immediate    presence  is 

408,    18   Civ.    Pro.   Rep.   (N.  Y.)  279;  other  states.     Central  Trust  Co.  v.  IIC- 

Lederer  v,  Adams,  19  Civ.  Pro.  Rep.  waukee  St.  R.  Co.,  74  Fed.  Rep.  44s- 

(N.  Y.  Supreme  Ct.)  294.  la  MIflhigAii  mandamus  lies  to  set 

And  in  cases  of  this  nature  the  fact  aside  the   service  of  a    snromoos,  if 

that  the  service  was  made  upon  the  such  service  was  made  while  the  partr 

witness  merely  as  director  of  a  foreign  was  within  the  jurisdiction  solely  f»r 

corporation,  which  is  the  real  defend-  the  purpose  of  appearing  in  VKXlier 

ant,  is  immaterial.     Sheehan  v.  Brad-  case  as  a  witness.     Mitchell  v.  Hnroa 

ford,  etc.,  R.  Co.,  15  Civ.  Pro.  Rep.  Circuit  Judge,  53  Mich.  S4i;  Jaco^coQ 

(N.  Y.  Supreme  Ct.)  429.  v,  Hosmer,  76  Mich.  234. 

Person  Awaiting  Examination  on  Grimi*  1.  Matter  of  Lampen,  21  Hon  ^. 

nal   Chargo.  —  A    nonresident  who    is  Y.)   154;    Humphrey   v.  CummioK,  5 

within  the  state  for  the  purpose  of  an-  Wend.  (N.  Y.)  90;   Ex  p.  Byne,  i  Ves. 

swering  a  criminal  charge  is  exempt  &  B.  316. 

from    the    service    of    process    while  If  a  counsellor  is  arrested  00  o.  sl 

awaiting    examination   under    a    bail  while  in  attendance  at  court  be  wiL 

bond  conditioned  for  his  appearance  at  be  discharged  on  motion.    The  apf)&- 

any  time  when  called  on,  and  service  cation  is  ex  parte y  and  notice  needaoc 

of  summons  made  in  violation  of  such  be  given  to  the  attorney  of  the  ptrty 

privilege  will  be  set  aside  on  motion,  who  sued  out  the  execution.    Hna* 

Murphy  v,  Sweezy,  (Supreme  Ct.)  2  N.  phrey  v.  Cumming,  5  Wend.  (N.  Y.)9ft 

Y.  Supp.  241.  But  see  Grover  r.  Green,  i  CaL  (N.  Y4 

Person  Attending  Conrt  at  Bnitor  and  116. 

Witness.  —  A  nonresident  of  the  county  Application  at  Bar  Withomt  Fttite-' 

while  in  attendance  on  the  trial  of  an  A  person  attending  commissioners d 

action  as  a  party  and    witness    was  bankruptcy  as  a  witness  is  priTilegt^ 

served  with  a  summons  issued  by  the  from  arrest,  and  if  arrested  he  will  be 

justice  of  the  peace.    At  the  time  when  discharged.    The    proper   maoner  is 

the  summons  was  returnable  the  de-  procure  such  discharge  is  byaoappli- 

fendant  appeared  specially  by  his  at-  cation  at  the  bar  without  a  pctitioi. 

torney   and    moved   the  court    to  set  and  time  to  answer  the  affidavit  in  sEp- 

aside  the  service  and  dismiss  the  case,  port    of  the   motion   will  be  refosei 

and  filed  an  affidavit  setting  forth  the  Ex  p.  Byne,  i  Ves.  &  B.  316. 

facts  which  the  record  showed  were  un-  8.  In  Dlinoii,  the  arrest  of  a  party  to 

disputed.     The  motion  was  overruled  a  suit  being  regarded  as  abrctchci 

by  the  trial  court,  but  on  appeal  the  privilege,  the  proper  course  is  to  ap- 

judgment  was  reversed  and  the  motion  pear  in  the  cause  m  which  the  arrestii 

was  granted.     Letherby  v.  Shaver,  73  made,  and  procure  a  rule  against  tk 

Mich.  500.  plaintiff  and  his  attorney  to  showcanw 

Creditor  Attending  Bankmptey  Proooed-  why  the  defendant  should  not  bedsj 

Ings.  —  A  nonresident  creditor  is  privi-  charged  out  of  custody  by  reasoo  « 

leged  from  service  of  summons  while  his    alleged    privilege.     This  nik  0 

attending  bankruptcy  proceedings,  and  show  cause  is  supported  by  affidaTtt 

service  made  at  that  time  may  be  set  setting  up  the  fact  ox  the  arrest  and  tke 

aside  on  motion;    but  the  validity  of  attendant  circumstances.    On  the  heir- 

the  creditor's  claim  against  the  bank-  ing    the    rule,    depending   upon  ^ 

rupt's  estate  cannot  be  determined  on  proofs,  is  either  made  ateolate  or  ds- 

such  a  motion.     Matthews  v.  Tufts,  87  charged.    Greer  v.  Young,  120 IIL  \^ 

N.  Y.  568.  In  England  a  nonresident  wiuetstf" 
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ing  service  of  process  upon  a  privileged  person  set  aside.^ 

TlM  AilldaTiti  in  Support  of  tho  Motion  should  set  forth  with  the  utmost 
clearness  the  time  and  place  of  arrest,  and  also  the  facts  by  virtue 
of  which  privilege  is  claimed.* 

c.  Where  Made.  — The  question  sometimes  arises  whether  an 
application  for  relief  on  the  ground  of  privilege  should  be  made  to 
the  court  which  the  party  is  attending,  or  to  the  court  from  which 
the  writ  issues.  The  latter  court  undoubtedly  has  power  to  grant 
relief,*  and  there  are  some  decisions  to  the  effect  that  the  party 
may  apply  to  either  of  these  courts  at  his  option,*  or  to  any  other 

rested  while  in  attendance  at  court  will  in  favor  of  D.;  wherefore,  he  moved 

be  discharged  on  procuring  a  rule  to  the  court  to  discharge  him  from  the 

show  cause.    Walpole  v.  Alexander,  3  custody   of  the  sheriff.     The   motion 

Doug.  45,  26  £.  C.  L.  32.     And  the  was  overruled,  and  on  appeal  the  court 

same  is  true  in  the  case  of  an  attorney  said:    **  We  do  not  think  the  affidavit 

who  has  been  arrested  while  attending  discloses  enough  to  bring  C.  within  the 

court    in    his     professional    capacity,  provisions  of  the  statute,  as  respects 

Clutterbuck  r.  Hulls,  10  Jur.  1082;  or  the    first    arrest.     He    states,   indeed, 

a  defendant  arrested  on   his  way   to  that  he  was  arrested  during  the  sitting 

court  to  deliver  himself  up  to  receive  of  the  court,  but  he  does  not  show  at 

judgment  on  a  conviction,  Sharplin  v,  what  place,  or  that  the  arrest  took  place 

Hunter,  6  Dowl.  P.  C.  632.  while  he  was  attending,  going  to,  or 

1.  In  Melaney  v,  Atkins,  4  Pa.  Dist.  returning    from     court.    *    *    ♦    He 

Rep.  644,  a  rule  to  set  aside  the  service  says  that  two  days  after  he  was  ar- 

of  a  summons  was  granted  where  it  rested  he  wished  to  attend  to  his  busi- 

appeared  that  the  plaintiff  had  taken  ness  in  court,  but  that  is  not  enough, 

advantage  of  the  presence  of  the  de-  The  affidavit  may  be  sufficient  to  entitle 

fendant  as  a  witness  before  the  grand  him  to  a  discharge  from  custody  under 

jury  to  serve  the  summons  upon  him.  the  ne  exeat^  for  he  shows  he  was  ar- 

And  a  like  course  was  pursued  in  Par-  rested  on  that,  while  attending  to  his 

tridge  v,  Powell,  4  Pa.  Dist.  Rep.  119,  business  in    court.     But    the    motion 

in  which  case  a  plaintiff  had  caused  was  to  discharge  him   entirely    from 

service   of  the   summons  to   be  made  custody.     It  was   properly  overruled, 

upon  a  defendant  who  had  come  within  on  account  of  the  insufficiency  of  the 

the  jurisdiction  voluntarily,  to  attend  affidavit  as  to  the  first  arrest." 

the   taking  of  depositions,    under  an  8.  Crocker     v,    Duncan,    6    Blackf. 

agreement  with  said  plaintiff.     But  it  (Ind.)  278;    Parker  v  Marco,  136  N.  Y. 

was  said  in  that  case  that  the  service  585;    Lyell  t^.  Goodwin,  4  McLean  (U. 

might  not  have  been  set  aside  if  it  had  S.)  29;    Pitt  v,  Evans,  2  Dowl.   P.  C. 

been  made  at  the  instance  of  a  third  223. 

party.  A  party  arrested  while  attending  as 

8.  ATomiMits   Held    latuffloifiit.  —  In  plaintiff  before  a  referee,  appointed  by 

Crocker   v,   Duncan.   6   Blackf.  (Ind:)  a  justice,  will  be  discharged   by   the 

378,  C.  made  his  affidavit,  setting  iorth  court  out  of  which  the  writ  issues,  and 

that  on  the  16th  day  of  March,  1841,  the  bail  bond  will  be  canceled.     Webb 

"during  the  sittings  of    the    Circuit  t^.  Carter,  9  Lanp.  Bar  (Pa.)  65. 

Court,"  he  was  arrested  by  the  sheriff  Where  a  party  to  a  cause  is  arrested 

upon  a  capias  ad  respondendum  issued  while  attending  court  he  must  apply 

from  that  court  in  favor  of  D.,  and  that  for  relief  to  the  judge  at  nisi  priusor  to 

he  was  then  (on  the  i8th)  held  in  cus-  the  court  out  of    which   the    process 

tody  by  virtue  of  the  arrest;    that  he  issues,  and  not  to  the  court  in  which 

was  defendant  in  a  cause  in  which  one  the  cause  is  pending.     Pitt  v,  Evans,  2 

P.  was  plaintiff,  then  pending  in  court,  Dowl.  P.  C.  223. 

and  he  wished  then  (on  the  i8th)  to  4.  Matter  of  Lampert,  21    Hun  (N. 

attend  to  said  cause.     He  further  de-  Y.)  154;  Fletcher  v.  Baxter,  2  Aik.  (Vt.) 

posed  that  he  had  on  that  day,  while  224:    Atty.-Gen.    v.   Skinners'   Co.,   8 

attending  to  his  cause  with  P.,  been  Sim.  377. 

arrested  by  virtue  of  a  writ  of  ne  exeat  The  application  to  discharge  a  privi- 
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court  of  competent  authority ;  *  but  the  better  practice  requires 
that  the  application  be  made  to  the  court  which  the  party  is 
attending.* 

The  Federal  Oourta  have  power  to  protect  their  witnesses  and  suit- 

leged  person  from  arrest  may  be  made  though  the  court  from  which  the  pR>> 

either  to  the  court  under  whose  protec-  cess  issues  has  delayed  or  refused  to 

tion  the  party  is,  or  to  the  court  out  of  do  so,  and  as  this  power  is  necenaiy 

which   the  process  issues.     If  to  the  for  the  protection  of  the  court  it  cmaaoc 

former  they  can  order  his  discharge;  depend  on  another  tribunal  to  gnat  of 

if  to  the  latter  they  may  order  his  dis-  withhold  it. 

charge,  if  he  is  still  in  custody,  or,  if  Eeasoni  for  the  Eul*.  —  "  The  i»va 

the  arrest  was  on  mesne  process  and  to  discharge  suitors  and  witxiesses  is 

he  has  given  bail,  may  order  an  exoru-  necessarily  inherent    in   every  cou;, 

retur   to  be  entered  as  to  the    bail,  and  though  the  court  from  which  tk 

Fletcher  v,  Baxter,  3  Aik.  (Vt.)  224.  process  issues  may  discharge,  ii  wiE 

Ia  Knglawd.  —  Where  a  solicitor  was  not  exercise  that  power  except  aader 

taken  on  an  attachment  for  nonpay-  special   circumstances,    as    in   a  case 

ment  of  costs  in  a  chancery  suit,  whilst  where  a  suitor  in  another  county  coccs 

returning  from  attending  an  appeal  in  into  this  county  to  attend  the  uking  d 

the  House  of  Lords,  it  was  held  Uiat  he  a  deposition  of  a  witness,  under  a  nk 

was  entitled  to  be  discharged  either  by  of  the  court  where  the  suit  is  pendiai. 

the  Court  of  Chancery  or  by  the  House  Wetherill  v,   Seitzinger,  i  Miles  (P^i 

of  Lords.    Atty.-Gen.  v.  Skinners'  Co.,  237.     But  in  ordinary  cases  the  coon 

8  Sim.  377.  on  whom  the  contempt  has  bees  cos- 

Foreign  Court  Bequiree  Proof  of  Privi-  mitted  is  the  most  suitable  forum,  ud 

lege.  —  Officers  of  the  court  claiming  the  practice  is  generally  to  apply  tkic 

discharge  from  arrest  on  the  ground  of  for  redress.     U.  S.  v.  £dme,  9  S.  &  K. 

privilege    may    apply    in    their   own  (Pa.)  149.     This  practice  we  recogniK 

court,   or  in   any  other  court  out  of  as  being  the    most  convenient,  esp^ 

which  the  writ  is  issued;  the  only  dis-  cially  where  the  two  courts  are  to  t^ 

tinction  which  appears  to  exist  being  same  county  or  district,   because  the 

that  the  court  to  which  the  party  be-  court  in  which  the  party  claims  to  kiit 

longs  takes  notice  of  the  facts  upon  been  a  suitor  at  the  time  of  the  ferrke 

which  the  claim  of  privilege  is  founded,  of  the  process  has  the  best  means  d 

but  a  foreign  court  requires  proof  of  judging  of  the  truth  of  the  matter  oi 

them  to  be  made.    Grau  v,  Wilson,  6  which  he  claims  a  privilege.'*    Kiss- 

N.  J.  L.  419.  man  v.  Reinex,  2  Miles  (Pa.)  aoa 

1.  Vnder  the  Vow  Tork  Code.  —  In  New  AppUeatioa  te  Court  1mnia%  fnm 
York  under  sections  861  and  862  of  the  Befttied.  —  Where  an  insolvent  oq  kis 
Code  of  Civil  Procedure  an  order  for  return  from  attending  the  Court  of 
the  discharge  of  a  person  who  has  been  Bankruptcy  was  arrested  under  aa  ^• 
arrested  in  violation  of  section  860  may  tachment  of  the  Court  of  Chancery,  lot 
be  made  by  the  court  which  the  party  application  to  the  Court  of  Chancerrts 
was  attending,  or  by  a  justice  of  the  be  discharged  was  held  to  be  improper 
Supreme  Court  in  any  part  of  the  state,  and  refused.  The  application  shook 
or  by  a  county  judge.  New  York  Code  have  been  made  to  the  court  sitting  is 
Civ.  Proc,  1898,  §§  860,  861,  862.  bankruptcy   and  not  to  the  Court  of 

2.  Watson  9.  Judge,  40  Mich.  729;  Chancery  as  such.  Plumer  v.  Vac- 
Kinsman  V.  Reinex,  2  Miles  (Pa.)  200;  donald,  11  Jur.  899,  citing  List's  Ctse. 
U.  S.  V,  Edme,  9  S.  &  R.  (Pa.)  149;  2  Ves.  &  B.  374. 


Com.  V.  Daniel,  4  Clark  (Pa.)  49,  6  Pa,        AppUeation  te  the  Court  ia 

L.  J.  330;   List's  Case,   2  Ves.  &   B.  Were  a  witness  on  a  trial  at  nisi  pries 

373;    Plumer  9.   Macdonald,   11   Jur.  was  arrested  under  a  warrant  of  coo- 

899.  mitment  for  not  appearing  to  a  sna- 

In  U.  S.  V.  Edme,  9  S.  &  R.  (Pa.)  mons  issued  on  a  judgment  recoreitil 

149,  it  was  said  to  be  doubtful  whether  against  him   in   the  County  Coart.  it 

the  application  must  not  be  made  to  was  held  that  the   application  for  kii 

that  court  of  which  the  arrest  was  a  discharge   was  properly   made  to  tke 

contempt;  there  can  be  no  doubt  of  the  court  in  banco,     Kimpton   v.  Loodoa 

power    of    that    court    to    discharge,  etc.,  R.  Co.,  23  L.  J.  £xch.  23a. 
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ors  by  setting  aside  the  service  of  process  issuing  from  the  state 
courts,  when  service  has  been  made  in  violation  of  privilege;* 
but  the  application  for  relief  in  such  cases  is  sometimes  made  to 
the  state  court.* 

All  Parliamantary  BodiM  have  authority  to  protect  parties  and  wit- 
nesses attending  before  them  or  their  committees,  by  ordering  a 
discharge  from  arrest,  just  as  a  court  of  record  may  discharge  a 
person  arrested  while  under  its  protection.' 

d.  Measure  of  the  Relief  Granted  —  (i)  Discharge  on 

Common  Bail.  —  In  England  the  discharge  of  a  privileged  person 

1.  Atchison  v,  Morris,  ii  Fed.  Rep.  tion  was  brought  in  the  federal  Circuit 
582;  Hale  V.  Wharton,  73  Fed.  Rep.  Court  in  the  state  of  South  Carolina. 
739.  The  defendant  in  that  action  went  to 

PnMtiea  of  State  Court  Hot  Followod.  —  New  York  at  the  insunce  of  the  plain- 

W.,    a  citizen  of   Pennsylvania,   was  tiff,  solely  for  the  purpose  of  attending 

plaintiff  in  a  suit  pending  in  a  federal  an  examination  of  the  plaintiff  before 

court  in  Missouri.     He  went  to  Mis-  a  notary  public.     While  in  New  York 

souri  to  attend  the  trial  of  the  cause,  he  was  served  with  the  summons  in  a 

and   while   in   that  state   was   served  second  action  brought  in  the  New  York 

with    a    summons  in  a  suit  brought  Supreme  Court.     It  was  held  that  the 

against  him  in  a  state  court  by  a  citi-  service  of  the  summons  in  the  second 

zenof  Illinois.     He  thereupon  removed  action  might  be  set  aside  on  motion  to 

the  latter  cause  into  the  federal  court,  the  state  court.     The  fact  that  the  fed- 

and  moved  to  set  aside  the  service  of  eral  court  in  which  the  first  action  was 

the  summons  therein,  on  the  ground  of  pending  was  sitting  in  another  state 

privilege.     His   motion  was    granted,  was  held  to  be  immaterial.    The  court 

and  it  was  held  that  the  service  must  said:    **  A  federal  court  exercising  its 

be  set  aside,  although   the  courts  of  jurisdiction  in  another  state  has   the 

Missouri  have  held  service  made  under  same  privileges  and  can  afford  to  its 

similar   circumstances    to    be    valid,  suitors  the  same  immunities  as  a  like 

Hale  V.  Wharton,  73  Fed.  Rep.  739.  court  sitting  in  this  state.     Both  exist 

Prooaedingi  in  Steto  Court  Hot  Liter-  by  virtue  of  the  federal  constitution 

fared  with.  —  It  is  admitted  that  a  fed-  and  laws,  which  are  supreme  every- 

eral  court  has  no  jurisdiction  over  the  where,  and  when  taking  testimony  out 

proceedings    in    a    state    court.     The  of  court  in  this  state  both  are  proceed- 

statute  regulates  this.     Rev.  Stat.  U.  ing  under  the  same  Act  of  Congress. 

S.,  g  720;    Watson  v.  Jones,  13  Wall.  A  party  who  is  brought  here  in  such  a 

(U.  S.)  679.     But  this  statute  did  not  proceeding  is,  we  think,  entitled  to  the 

prevent     the     United     States    Circuit  same  protection  without  regard  to  the 

Court  from  releasing  a  defendant  from  local  jurisdiction  of  the  court  in  which 

process  out  of  the  Supreme  Court  of  the  action    is    pendinf."      Parker  v, 

Pennsylvania,  violating  its  protection.  Marco,  136  N.  Y.  592. 
Hurst's  Case,  4  Oall.  (U.  S.)  387.     The        EfEbot  of  BtiQOTal  to  Fodoral  Court.  — 

object  in  setting  the  service  aside  is  Where  the  defendant  in  an  action  in  a 

not  to  restrain  proceedings  in  the  state  state  court  petitions  for  a  removal  of 

court,  but  is  to  prevent  abuse  of  the  the  cause  to  the  Circuit  Court  of  the 

privileges  afforded  by  the  federal  court.  United   States,    a    motion    previously 

The  proceeding  of  itself  has  no  relation  made  in  the  state  court  to  quash  the 

to  the  subject  of  litigation  in  the  state  service  of  summons  on  the  ground  of 

court,  but  rests  upon  the  fact  that  a  privilege  is  not  waived  by  such  petition 

litigant  in  the  federal  court  has  been  for  removal.     Kauffman  v.  Kennedy, 

drawn  into  litigation  there  in  violation  25  Fed.  Rep.  785. 
of  the  protection  which  all  courts  fur-        8.  Chase  ta  Fish,  16  Me.  132;  Thomp- 

nish  to  litigants  before  them,  without  son's    Case,    t22  Mass.   428:    Hurst's 

regard  to  the  subject  of  the  litigation.  Case,  4  Dall.   (U.  S.)  387;   Meynel  v. 

Bridges  V,  Sheldon,  7  Fed.  Rep.  17.  Cooper,   i  Ch.  Rep.   217;    Walters   v, 

2.  Protootion  Hot  Depondant  on  Loaal  Rees,  4  Moo.  34,  16  E.  C.  L.  360;  Rish- 
Jiiriadiction  of  Fadand  Court.  —  An  ac-  ton  v,  Nisbett,  i  M.  &  Rob.  347. 
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from  arrest  was  not  absolute,  but  he  was  required  to  file  commoQ 
bail,  and  the  suit  in  which  the  arrest  was  made  did  not  abate,  nor 
was  the  writ  quashed.^  In  many  of  the  earlier  cases  in  tbis 
country  the  English  rule  was  followed,  the  party  being  required 
to  file  common  bail  or  to  enter  a  general  appearance.*  The  release 
from  arrest,  however,  did  not  discharge  the  suit,  but  allowed  it 
to  stand  as  though  commenced  by  summons ; '  and  while  a  ca.  si 

1.  Sp^ncet'.  Stuart,  3  East  89;  Long's  trial  may  be  affected  by  an  immcditte 
Case,  2  Mod.  181;  Cameron  v.  Light-  discharge  of  a  party  or  a  witness  iroo 
foot,  2  W.  Bl.  1190.  arrest;  but  it  can  hardly  be  so  affected 

Anciently  it  would  seem  that  in  all  by  the  subsequent  abatement  of  t  soit 

cases    of    privilege    the     supersedeas  in    which   an   arrest   has  been  made 

which  was  granted  upon  a  writ  of  priv-  Upon  this  ground  it  was  held  in  Boor- 

ilege  only  operated  to  deliver  the  party  aem  v,  Wheeler,   12  Vt.  311,  that  tk 

out  of  custody,  and  that  he  was  still  arrest  of  a  defendant  was  no  cause  for 

held   upon   common   bail.     Larned  v,  abating  a  writ.     He  has  full  notice  of 

Griffin,    12    Fed.    Rep.    590.       Citing  the  institution  of  the  suit;  it  may  kaie 

Long's  Case,  2  Mod.  181;  Holiday  v.  been  commenced  in  good  faith  withoit 

Pitt,  2  Stra.  987;  I  Bl.  Com.  166.  the  knowledge  of  his  attendance  opoa 

2.  Taft  V,  Hoppin.  Anih.  N.  P.  (N.  Y.)  court;  the  relief  by  discharge  is  so«- 
187;  Bours  {».  Tuckerman,  7  Johns.  (N.  mary,  and  so  the  subsequent  ab•t^ 
Y.)  538;  Sperry  v.  Willard,  i  Wend.  (N.  ment  of  the  suit  seems  to  be  u$cl««. 
Y.)  32;  Treichler  v.  Hauck,  2  Woodw.  The  purpose  of  a  writ  of  sommoosb 
rPa.)  19;  Hunter  v,  Cleveland,  i  Brev.  subserved  by  the  notice  of  the  suit,  asd 
(S.  Car.)  167;  Booraem  v.  Wheeler,  12  the  privilege  is  not  from  the  bringiflf 
Vt.  311:  Read  v.  Chapman,  Pet.  (C.  C.)  of  the  suit,  but  from  the  arrest  /fit 
404,  20  Fed.  Cas.  No.  11,605;  Blight  be  said  that  there  is  no  valid  senriceof 
f.  Fisher,  Pet.  (C.  C.)  41.  process  in  case  of  the  discharge  froa 

Compromise  Approved  by  the  Conrt.  —  arrest,  and  that  for  this  reason  ibe  ssi: 

Where  a    member  of   Congress,   who  should  abate,  it  is  to  be  considered  tkat 

had    been    surrendered    by    his    bail,  the  uniform  doctrine  is  that  the  procesi 

claimed  to  be  discharged  on  the  ground  is  regular,  and  the  arrest  is  not  Toid 

of  privilege,  he  was  not  discharged  ab-  but  voidable.     A  defendant  may  wiire 

solutely,  but  the  counsel  for  the   bail  his  privilege  and  go  on  to  defeod  ik 

having  proposed  to  remain  responsible  suit  without  asking  for  a  disdiai;t 

for  surrendering  him  within  four  days  The  jurisdiction  is  complete.    At  cob- 

after  the  session  of  Congress,  to  which  mon  law,  as  appears  from  ihe  hisurj 

the  counsel  for  the  plaintiff  agreed,  the  of  the  procedure  in  this  class  of  casei 

court    approved    the    compromise    as  the  suit  did  not  abate.     *    *    *  .^'*" 

affording  a  good  precedent  for  future  the  arrest  is  discharged  the  suit  is  left. 

cases    of    a    similar    kind.      Coxe    v.  as  at  common  law,  like  a  suit  coo- 

M'Clenachan,  3  Dall.  (Pa.)  478.  menced  by  summons,   for  answer  cf 

8.  Dumont  r/.  Wright.  6  Blackf.  (Ind.)  default  as   the  defendant  may  elea 

540;  Hart  V,  Kennedy,  15  Abb.  Pr.  (N.  If  he  makes  answer  the  case  will  ^ 

Y.  Supreme  Cl.)29o;  Ellis ?'.  Degarmo,  ceed  to  trial;  if  not,  judgment  miyj^ 

17  R.  I.  715;  Waterman  v.  Merritt,  7  R.  taken  by  default  under  Pub.  Sul  R. 

I.  34s;  Sadler  r.   Ray,  5  Rich.   L.  (S.  L,  c.  212.  §  2;  he  having  had  persooil 

Car.)  523;    MTherson   r.   Nesmith,  3  notice  of  the  pendency  of  the  suit  ofr 

Gratt.  (Va.)  227.  der  a  regular  process,  upon  which  w 

Publie  Poliey  Forbidi  Abatement  of  has  simply  been  discharged  from  arr^ 
8nit.  —  In  Ellis  v.  Degarmo,  17  R.  I.  upon  grounds  of  public  policy.  The 
715,  it  was  held  that  where  a  party  to  a  consideration  that  a  suitor  may  be  de- 
suit  was  arrested  while  in  attendance  terred  from  coming  to  this  sute.  bf 
at  court,  the  suit  must  stand,  and  a  the  fear  of  another  action  against  his. 
motion  to  dismiss  must  be  denied,  but  will  lie  with  equal  force  to  theserrice 
that  the  bail  might  be  discharged  on  of  a  summons  as  to  the  non-abatemcti 
motion.  The  court  said:  **  Public  pol-  of  a  suit,  after  a  discharge  from  arrrtt 
icy  does  not  require  that  the  suit  should  by  reason  of  his  privilege.  It  °*yj2 
be  abated.     The  course  of  justice  in  a  be  strictly  technical  or  logical  to  bold 
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clause  in  an  attachtncint  against  a  woman  was  illegal  and  might 
be  quashed  on  motion,  still  the  whole  writ  would  not  be  quashed 
on  the  ground  of  privilege  if  it  was  regular  in  other  respects.* 

(2)  Absolute  Discharge.  —  But  the  rule  requiring  common  bail 
to  be  filed  was  afterwards  limited  in  its  application  to  suitors  and 
witnesses,  while  persons  privileged  from  arrest  on  other  grounds 
were  discharged  absolutely ;  *  and  in  many  of  the  later  cases  in 
this  country  it  has  been  held  that  suitors  and  witnesses  also  are 
entitled  to  an  absolute  discharge,  and  that  the  principal  suit  must 
abate.' 

that  there  has  been  any  service  of  the  der  a  ca.  8a«,  but  is  simply  notified  by 

writ   when    the  arrest  has  been   dis-  the  officer  to  appear  at  a  certain  time 

charg^ed;  nevertheless  it  is  in  accord-  and   place  to  answer  judgment,    the 

ance  with  ancient  practice,  and  the  rule  writ  will  not  be  quashed  on  the  ground 

laid  down  in  this  state."  of  privilege,  but  will  be  held  good  as  a 

Ho  AbaUmrat  or  lUMontiniiailOO  of  Ae-  summons,  and  if  she  does  not  appear, 

tion.  —  Where  a  member  of  the  legis-  thecourt  may  render  judgment  against 

lature  has  been  arrested  on  a  ca.  sa.  her  by  default.    Oneil    v,   Hogan,  a 

issued  before  the  commencement  of  his  Crancb  (C.  C.)  524. 

privilege,  and  an  office  judgment  has  8.  Avery  v,  Wetmore,  Kirby  (Conn.) 

been  entered  up  against  him  at  the  48;  Prentis  fr.  Com.,  5  Rand.  (Va.)  697, 

rules,    he    may    at    the    next    term,  16  Am.  Dec.  782;  Lyell  v,  Goodwin,  4 

although  his  privilege  has  then  ceased,  McLean  (U.  S.>  29;  Holiday  v,  Pitt,  2 

have  all  of  the  proceedings  subsequent  Stra.  985. 

to  the  issue  of  the  process  set  aside  on  Jnstioas,  ftioriilb,  and  Ftnoni  Sxompt 
motion,  and  the  cause  remanded  to  the  bj  Statnto.  —  A  judge  arrested  in  viola- 
rules;  but  there  is  no  abatement  or  dis  tion  of  privilege  will  be  released  on 
continuance  of  the  action.  M*Pherson  motion.  The  discharge  in  such  a  case 
V,  Nesmith.  3  Gratt.  (Va.)  227.  is  absolute,  and  the  writ  abates.    Lyell 

It  It  BrroMOiii  to  Yaoato  aa  Ordor  of  v,  Goodwin,  4  McLean  (U.  S.)  20;  Mat- 

.  Y.J 


on  the  ground  that  the  defend-  ter  of  Livingston,  8  Johns.  (N.  V.)  351. 
ant  is  privileged  from  arrest  by  virtue  And  the  same  is  true  where  a  sheriff  is 
of  his  office  as  superintendent  or  cap-  arrested  on  mesne  process  in  a  civil 
tain  of  the  metropolitan  police  force,  suit,  Avery  v.  Wetmore,  Kirby  (Conn.) 
The  plaintiff  is  entitled  to  retain  the  48;  or  where  an  elector  is  arrested  at 
order  for  the  purpose  of  making  the  the  time  of  holding  an  election,  Hub- 
arrest  when  the  privilege  expires,  bard  r.  Sanborn,  2  N.  H.  468;  or  where 
Hart  tr.  Kennedy,  15  Abb.  Pr.  (N.  Y.  a  member  of  the  state  militia  is  arrested 
Supreme  Ct.)  290.  while  returning  from  a  muster.  Green- 

lamo  Writ  Sorrod  Aftor  Mvilogo  Has  ing  v,  Sheffield,  Minor  (Ala.)  276. 

<Jiafod.  —  Where  an  attorney  arrested  Mombor  of  Farliamont.  —  In  Holiday 

on  a  ca.  sa.  is  discharged  from  arrest  v.  Pitt,  2  Stra.  985,  a  member  of  Par- 

on  the  ground  of  privilege,  the  rights  liament  who  had   been  arrested   was 

of  the  plaintiff  are  in  no  respect  preju-  discharged  absolutely,   without  filing 

•diced,  for  after  the  privilege  ceases  the  common    bail.    The    court  said   that 

same  writ  may  be  served,  or  a  new  ex-  common  bail  was  not  required,  since 

«cution  issued.      Humphrey  v.  Cum-  that  would  in  some  manner  warrant 

ming,  5  Wend.  (N.  Y.)  90.  the  arrest. 

OoAtiAiiaiioo  Chrantod.  —Where  a  juror  8.  Harris  tr.  Grantham,  i   N.  J.   L. 

In  the  Circuit  Court  is  arrested  on  a  165;  Jones  v,  Knauss,  31  N  J.  Eq.  211; 

civil  warrant  issued  out  of  a  justice's  Murphy  r.  Sweezy,  (Supreme  CtJ)  2  N. 

court,  a  continuance  should  be  granted  Y.  Supp.  241;  Steinmetz  v.  Wade,  3  W. 

on  an  affidavit  reciting  the  facts  and  N.  C.  (Pa.)  187;  Moletor  v,  Sinnen,  76 

showing  that  by  reason  of  his  duties  Wis.  308;    Larned  v.  Griffin,  12  Fed. 

as  juror  he  cannot  go  to  trial.     Brower  Rep.  590. 

V,  Tatro,  (Mich.  1897)  73  N.  W.  Rep.  Ordor  of  Arrost   Yaoatod.  —  A    party 

421.  charged  with  the  crime  of  seduction 

1.  Hatheway  v,  Jones,  20  Ark.  109.  was  brought  into  the  state  of  Wiscon- 

Where  a  woman  is  not  arrested  un-  sin  by  a  requisition  upon  the  governor 
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The  Hew  Tork  Bnlt.  —  In  New  York  a  distinction  ^n&  fonneiiy 
maintained  between  resident  and  nonresident  suitors  and  wit- 
nesses. The  former  were  required  to  give  common  bail,  whik 
nonresidents  were  absolutely  discharged ;  ^  but  this  principle  has 
been  criticised  in  a  recent  case  from  which  it  appears  that  the 
discharge  should  be  absolute  in  both  cases.' 

(3J  Dismissal  of  Suit.  —  Whether  or  not  setting  aside  the 
service  of  a  summons,  on  the  ground  of  privilege,  results  in  a  dis- 
missal of  the  suit,  will  depend  upon  the  view  taken  in  regard  to 

of  Illinois,  but  was  discharged  from  commenced  without   arrest  agtinst  a 

custody    after    arraignment.      Before  nonresident  suitor  or  witness."  Ftf 

leaving  the  court  room  he  was  served  Davis,  J.,  in  MerriU  v.  George,  33  How. 

with  a  summons  and  order  of  arrest  in  Pr.  (N.  Y.  Supreme  Ct.)  331. 

a  civil  suit  for  breach    of    promise.  8iiit<»r    Attendiag    Ooort  in  lifltkv 

Upon  motion  to  the  court  for  his  dis-  GoQntft  —  In    Hopkins    v.   Cobaro.  i 

charge  it  was  held  that  the  order  of  Wend.  (N.  Y.)  292,  the  defendant  wts 

arrest  must  be   vacated.     Moletor  v.  attending  a  justice's  court,  out  of  bis 

Sinnen,  76  Wis.  308.  own    county,    as    a    suitor,  and  was 

Sarrios   of   Writ   Void.  —  Where    an  served  with  a  capias   containiog  u 

officer  arrested  a  party  who  was  attend-  ac  eUam  clause ;  bail  was  notdenuoded, 

ing  a  justice's  court  as  a  suitor,  but  but  he  was  required  to  indorse  his  ap- 

recognizing  his    privilege  discharged  pearance  or  be  committed.    The  cosrt 

him  from  arrest,  it  was  held  that  this  denied  his  motion  to  set  aside  the  arrest 

did  not  constitute  service  of  the  writ,  and  vacate    his  appearance,   oo  tke 

Wheeler  v.  Barry,  6  Vt.  579.  ground  that  all  the  relief  he  would  hare 

But  Wheirs  a  Bnitor  Is  Arrsstad  in  Two  been  entitled  to,  had  he  been  arrested. 

Cases  a  motion  to  discharge  him  entirely  would  have  been  to  be  discharged  00 

from  custody  will  be  overruled,  if  it  ap-  filing  common  bail.     **  This,"  said  tk 

pears  that  he  was  only  privileged  from  court,  **  is  the  uniform  practice  of  this 

arrest  in  one  of  them.    Crocker  v.  Dun-  court,  and  the    onl^  exception  b  is 

can,  6  Blackf.  (Ind.)  278.  favor  of   foreign  witnesses  attesdiif 

1.  Merrill  v,  George,  23  How.  Pr.  (N.  our  courts,  in  which  cases  the  defesd- 

Y.  Supreme  Ct.)  331:  Norris  v.  Beach,  ants  are  discharged  absolutely." 

2  Johns.  (N.  Y.)294;  Sanford  v.  Chase.  2.  Person  v.  Grier,  66  N.  Y.  I34* 

3  Cow.  (N.  Y.)  381.  Vador  the  Oodo  of  Gtrfl  PioMim^- 
"  It  is  established  by   the  cases  in  Section  860  of  the  New  York  Codeo< 

this  state,  that  where  the  party  who  is  Civil  Procedure  provides  that "  a  pet- 
arrested  while  entitled  to  the  privilege  son  duly  and  in  good  faith  sobpceoMd 
is  a  resident  of  this  state,  he  will  be  dis-  or  ordered  to  attend,  for  the  purpose  o( 
charged  from  arrest  on  filing  common  being  examined,  in  a  case  where  his 
bail  or  indorsing  his  appearance  on  the  attendance  may  lawfully  be  enforced 
writ;  but  where  he  is  a  nonresident  of  by  attachment,  or  by  commitmeot,  is 
the  state,  he  will  be  discharged  abso-  i>rivileged  from  arrest,**  etc.;  andsec- 
lutely.  The  reason  for  this  distinction  tion  863  declares  that  an  arrest  made 
is.  that  in  the  former  case  the  party,  in  violation  of  the  preceding  sectiofl  is 
being  a  resident,  could  be  immediately  absolutely  void.  In  accordance  wiik 
prosecuted,  and,  if  the  right  to  do  so  these  provisions  a  witness  arrested  ot 
existed,  arrested  again;  and  it  was  not  his  way  home  from  an  examioatkmit 
at  all  to  his  prejudice,  but  rather  to  his  supplementary  proceedings  is  entitM 
benefit,  to  require  him  to  indorse  his  to  an  unconditional  discharge.  His 
appearance  as  upon  a  non-bailable  pro-  discharge  cannot  be  made  cooditioaal 
cess;  while  in  the  latter  case,  the  party  upon  his  entering  into  a  stipulatioo  to 
being  a  nonresident,  the  court  refused  waive  all  claims  for  damages  oo  ac- 
to  acquire  jurisdiction  of  his  person  by  count  of  the  arrest,  and  an  orj^^ 
an  illegal  arrest.  The  effect  of  such  a  charging  him  on  such  a  condidos  vw 
discharge  in  case  of  a  nonresident  was  be  modified  by  striking  out  the  daaie 
necessarily  to  dismiss  the  action,  but  executing  the  stipulation.  Sco5eid«. 
it  does  not  follow  from  this  fact  that  Kreiser,  61  Hun  (N.  Y.)  368,  « Qf. 
the  court  held  that  no  action  should  be  Pro.  Rep.  (N.  Y.)  294. 
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the  nature  of  the  exemption.  Where  the  immunity  from  service 
of  process  is  regarded  as  absolute,  such  service  is  illegal,  and 
when  it  is  set  aside  the  suit  necessarily  abates.^  However,  it  has 
been  held  that  a  motion  to  dismiss  the  action  is  not  the  proper 
remedy  where  process  has  been  served  on  an  exempt  nonresident 
witness ;  such  service  is  not  void,  and  the  remedy  is  by  special 
appearance  and  motion  to  set  aside  the  service.* 

8.  Plea  in  Abatement  —  In  jurisdictions  where  the  immunity 
granted  to  suitors,  witnesses,  and  other  privileged  persons  is 
absolute,*  such  a  person  may  plead  in  abatement  of  the  suit 
that  he  was  arrested*  or  served  with   process  in  violation  of 

1.  Seaver  v.  Robinson,  3  Duer  (N.  court  it  would  have   been  dismissed 

Y.)622;  Norris  v.  Beach,  2  Johns.  (N.  upon  motion|  the  court  would  not  have 

Y.) 294;  Sanford  V.Chase, 3 Cow.  (N.Y.)  taken  jurisdiction   of  a   party   whose 

381;  Holmes  v.  Nelson,  i  Phila.  (Pa.)  rights  were  thus  invaded,  for  to  do  so 

217;  Hayes  v.  Shields,  2  Yeates  (Pa.)  would  be  in  effect  a  withdrawal  of  the 

222;    Martin   v.    Ramsey,   7    Humph,  shield  and  protection   which   the   law 

(Tenn.)  260;  In  re  Healey,  53  Vt.  698;  uniformly  gives   to  witnesses.     Citifig 

Larned  v.  Griffin,   12   Fed.  Rep.   590;  Person  v,  Grier,  66  N.  Y.  124. 

Atchison  v,  Morris,  11  Fed.  Rep.  582;  Serrioe  ForbiddMi  by  Stetuto  If  Yoid. 

Parker  tr.  Hotchkiss,  i  Wall.  Jr.  (C.  C.)  — In  jurisdictions  where  there  are  stat^ 

269;  Plimpton  V,  Winslow,  9  red.  Rep.  utes  forbidding  the  service  of  process 

365;  Lyell  V.  Goodwin,  4  McLean  (U.  on  electors  at  the  time  of  holding  an 

S.)  29.  election,  or  on  members  of  the  militia 

In  ir«w  Jsn^y,  while  a  nonresident  at  a  muster,  service  made  in  violation 

witness    is    absolutely    exempt    from  of  the  statute  is   void,   and   the .  writ 

service  of  summons,   service   upon   a  abates.     Hunter  v,  Cleveland,  i  Brev. 

resident  witness,  voluntarily  attending  (S.  Car.)  167. 

court,  is  not  void  in  the  first  instance.  2.  Cooper  v,  Wyman,    122  N.   Car. 

The  court,  however,  may  set  aside  such  784. 

service,  or  change  the  venue,  or  grant  OoatiniiaiiM  Chranted.  —  If  a  member 
other  appropriate  relief,  and  if  the  of  the  legislature  is  served  with  a  sum- 
plaintiff  objects  to  a  change  of  venue  it  mons  in  violation  of  privilege  he  may, 
is  then  in  the  power  of  the  court  to  en-  if  he  has  a  defense  to  the  suit,  prepare 
tirely  set  aside  the  writ.  Massey  v,  an  answer,  and  also  an  affidavit  stating 
Colville,  45  N.  J.  L.  119.  that  be  cannot  prepare  for  trial  without 

In  Hew  York,  service  of  summons  on  neglecting  his  legislative  duties,  or  he 

a  nonresident  witness  will  be  set  aside,  may  prepare  an  affidavit  showing  that 

and    the  suit    absolutely  discharged,  he  has  a  defense  but  cannot  prepare  an 

Seaver  v,  Robinson,  3Duer(N.  Y.)  622.  answer  without  such  neglect  of  duty; 

Citing  Norris  v.  Beach,  2  Johns.  (N.  and  in  either  of  these  cases  a  continu- 

Y.)  294;  Sanford  v.  Chase,  3  Cow.  (N.  ance  will    be    granted.      Johnson    v, 

Y.)  381.  Offutt,  4  Mete.  (Ky.)  21. 

InPttmsjlvania,  the  immunity  of  suit-  8.  See  supra^   2.    d.  Measure  of  the 

ors  and   witnesses    is    absolute,   and  Relief  Granted, 

where  a  summons  is  served  in  violation  4.  Sheehan,    etc.,     Transp.    Co.    v, 

of  privilege  the  service  will  be  set  aside  Sims,  36  Mo.  App.  224;  Willington  v, 

and   the   suit  dismissed.     Holmes    v.  Stearns,   i    Pick.  (Mass.)   497;    Grove 

Nelson,  i   Phila.  (Pa.)  217;    Hayes  v,  t/.  Campbell.  9  Yerg.  (Tenn.)  7;  Larned 

Shields.  2  Yeates  (Pa.)  222.  v.  Griffin,  12  Fed.  Rep.  590. 

Vermont. —  In  In  re   Healey,  53  Vt.  Whether  the  arrest  of  a  privileged 

694,  it  was  said  that  service  of  summons  person  furnishes  ground  for  a  plea  in 

on  a  nonresident  witness  or  suitor  was  abatement  to  the   suit  in   which   the 

illegal,  and  that  the  immunity  was  ab-  arrest  was  made,  will  depend  upon  the 

solute  from  service  of  any  process,  un-  view  taken  of  the  extent  and  character 

less  in  exceptional  cases.     And    the  of  the  privilege.     In  accordance  with 

court  further  declared  that  if  the  writ  the  older  and  narrower  view,  that  this 

had    been    made    returnable    to    that  is  wholly  the  privilege  of  the  court 
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privilege.* 

BaqniiltM  of  Ploa.  —  But  pleas  in  abatement  are  not  favored  by 
the  courts  at  the  present  day,  and  when  such  a  plea  is  interposed 

raiher  than  of  the  suitor,  and  therefore  arrest  of  the  person  of  the  sheriff, 
a  question  of  judicial  discretion  rather  Avery  v.  Wetmore.  Kirby  (Coon.)  4I 
than  a  personal  right,  and  that  the  Where  an  officer  of  militia  was  arrested 
suitor  or  witness  can  only  ask  to  have  while  in  the  discbarge  of  bis  duty  at  a 
the  arrest  set  aside  upon  common  bail,  muster.  Murphy  v.  McCombs,  11  Ired. 
then  the  suit  does  not  abate,  and  a  plea  L.  (N.  Car.)  274.  And  where  an  elector 
in  abatement  is  bad.  But  in  accord-  was  arrested  on  election  day  in  violadoo 
ance  with  the  broader  rule,  which  ap-  of  a  statute  forbidding  such  an  arrtsL 
pears  to  be  clearly  warranted  by  the  Hubbard  v,  Sanborn,  2  N.  H.  468. 
more  recent  decisions  in  the  federal  1.  In  Greer  v.  Young,  120  III.  184,  a 
and  state  couns,  and  which  seems  to  suitor  who  had  been  served  with  pro- 
be necessary  to  the  due  administration  cess  in  violation  of  privileg^e  was  dts- 
of  justice,  that  this  immunity  extends  charged  by  the  trial  court  on  modoo, 
to  all  kinds  of  civil  process  and  affords  but  on  appeal  it  was  held  that  the  qaes- 
absolute  protection,  such  a  plea  is  tion  could  only  be  raised  by  a  pica  is 
proper  and  will  be  sustained.  Lamed  abatement  and  that  the  procedure  by 
V.  Griffin,  12  Fed.  Rep.  590.  motion  was  not  proper.     The  Appei- 

In  Yermont  it  was  held  in  Fletcher  v,  late  Court  said:  '*  Looking  at  the  actioa 

Baxter,  2  Aik.  (Vt.)  224,  and  again  in  of  the  trial  court  from  another  point  of 

Booraem  v,  Wheeler,  12  Vt.  311,  that  view,  we  do  not  think  it  in  harmooy 

privilege    from    arrest    could   not  be  with  the  decisions  of  this  coon.    The 

pleaded  in  abatement;    but  a  statute  case   was  disposed  of  upon  a  simple 

was  afterwards  passed  (Comp.  Stat.,  c.  motion  to  quash  the  service.     The  writ, 

31.  §  73)  which  provided  that  parties  the  service  and  return,  as  they  appear 

privileged  from  arrest  might  plead  the  of  record,   were   in   strict   conformity 

privilege  in  abatement,  on  certain  con-  with  law.  but  it  was  sought  to  asnil 

ditions.     This  statute  was  construed  In  the  validity  of  the  service  on  account 

the  subsequent  case  of  Vergennes  Bank  of  certain    matters    alleged    to   exist 

r.  Barker,  27  Vt.  243,  from  which  de-  dehors  the  record.    ♦    ♦    •     The  rale, 

cision  it  appears  that  the  plea  in  abate-  as  recognized  here  in   repeated  ded- 

ment  on  this  ground  is  now  permitted  sions,  and  which  is  in  strict  accord  witk 

in  that  state.  the  common-law  practice,  is,  that  any 

Plaa  to  Jnriidietion  in  Abatament  of  Ao-  defect  in  the  writ,  its  service  or  rctnra, 

tion.  —  In  New  Jersey^  if  a  person  priv-  which  is  apparent  from  an  inspectioo 

ileged  from  arrest  as  a  freeholder  is  of  the  record,  may  properly  be  taken 

arrested  by  warrant  out  of  a  court  for  advanuge  of  by  motion,  but  where  the 

the  trial  of  small  causes,  he  may  set  up  objection    is    founded   upon   extrinsic 

the    defense    that  when   the    warrant  facts,  the  matter  must  be  pleaded  in 

issued  he  was  a  freeholder  and  resident  abatement,   so  that  an  issoe  may  be 

of  the  county.     Such  a  defense  is  in  made   thereon,  and   tried,   if  desired, 

the  nature  of  a  plea  to  the  jurisdiction  by   a   jury,   like  any  other   issue  of 

in  abatement  of  the  action.     Cole  v,  fact." 

Oliver,  43  N.  J.  L.  182.  Witnen  fltorrod  in  Yiolatioa  «f  Prir- 

Mombori  of  the  Legislature  arrested  on  iloge.  —  A  plea  in  abatement  is  proper 
charges  of  bribery  are  entitled  to  be  where  a  person  attending  court  as  a 
discharged  on  claiming  their  privilege  witness  is  served  with  a  summons  is 
by  plea  of  abatement.  State  r.  Pola-  violation  of  privilege.  Gregg  v.  Sum- 
check,  (Wis.  1898)  77  N.  W.  Rep.  708.  ner,  21  111.  App.  no;  Wilson  Sewing 
But  see  M'Pherson  7/.  Nesmith,  3  Mach.  Co.  v,  Wilson,  51  Conn.  59$. 
Gratt.  (Va.)  227.  Or  with  a  subpoena  to  answer  a  bill  in 

Jurors,  Sherift,  Soldiers,  and  Electors,  chancery.        Martin    v,     Ramsey,    7 

—  Pleas  in  abatement  on  the  ground  of  Humph.  (Tenn.)  260. 

privilege  have  been  sustained  in  the  A  Membor  of  the  Oeatral  AmsbUj  who 

following  cases:    Where  a  juror  was  has  been  served  with  a  writ  of  error 

arrested  while  attending  court.    Grove  during  the  session  may  avail  himself 

V.  Campbell,  9  Yerg.  (Tenn.)  7.     Where  of  his  privilege  by  a  plea  in  abatemeat. 

a  civil  action  was  commenced  by  an  King  v.  Coit,  4  Day  (Conn.)  129. 
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on  the  ground  of  privilege  it  must  be  definite  and  certain  in  every 
particular.  * 

Waived  by  Plaa  in  Bar.  —  Although  privilege  from  arrest  may  be 
pleaded  in  abatement,  it  cannot  be  pleaded  in  bar,  since  such  a 
plea  admits  that  for  all  purposes  of  the  action  the  defendant  is 
properly  in  court.* 

4.  Habeas  Corpoi.  —  One  who  is  arrested  in  violation  of  privilege 
may,  like  any  other  person  who  is  unlawfully  imprisoned  or 
restrained,  be  discharged  by  the  court  or  a  judge  thereof  on 
habeas  corpus.*     Witnesses  *  and  suitors  who  have  been  arrested 

1.  Pleas  in  abatement  on  the  ground  was  served  the  parties  were  in  attend- 

of  privilege  must  be  in  writing,  and  ance  upon  the  court  in  a  certain  case, 

verified  by  affidavit  or  otherwise,  and  as  witnesses,  is  fatally  defective,  and 

must  be  filed  at  the  proper  time,  be-  this  insufficiency  may  be  taken  advan- 

fore  the  court  will  receive  them.   Grove  tage  of  by  a  general  demurrer.  Though 

V.  Campbell,  9  Yerg.  (Tenn.)  7.  the  defendants,  as  it  sets  forth,  were  in 

Averments  Held  InsuAoidnt.  —  In  attendance  upon  the  court  in  the  suit 
Baker  r.  Compton,  2  Head  (Tenn.)  471,  named  as  witnesses,  they  may  also 
a  witness  served  with  a  summons  in-  have  been  in  attendance  as  parties  to 
terposed  a  plea  in  abatement  on  the  the  same  suit  directly  and  personally 
ground  that  the  service  was  made  in  interested  in  the  result  of  the  litiga- 
violation  of  privilege,  but  the  aver-  tion.  Such  a  plea  must  anticipate  and 
ments  of  the  plea  were  held  to  be  in-  exclude  all  such  supposable  matter  as 
sufficient.  The  court  said:  '*  We  think  would,  if  alleged,  defeat  the  plea,  or, 
this  plea  is  fatally  defective.  Without  in  other  words,  it  must  negative  the  at- 
noticing  other  objections,  it  does  not  tendance  of  the  defendants  in  any  other 
show  in  what  suit  or  for  which  party  capacity  than  as  witnesses,  or  as  nom- 
he  was  attending  as  a  witness,  nor,  in-  inal  parties  merely,  not  personally  in- 
deed, whether  any  suit  was  then  pend-  terested  in  the  result  of  the  suit.  Gap- 
ing, or  in  what  court  he  was  giving  his  well  v,  Sipe.  17  R.  I.  47^. 
attendance.  This  is  certainly  too  2.  Randall  v,  Crandall.  6  Hill  (N.  Y.) 
vague  and  indefinite  for  a  plea  in  abate-  342.  But  see  Wood  v.  Kinsman,  5  Vt. 
ment,  where  no  latitude  of  construction  588. 

is  allowed,  because  its  object  is  to  de-  8.  Ghase  v.  Fish,  16  Me.  135;  Flan- 
lay  or  defeat  right  and  justice,  upon  a  ders  v,  Kimball,  3  Am.  L.  Rev.  376; 
strict  legal  privilege  against  or  aside  Richards  v,  Goodson,  2  Va.  Gas.  381; 
from  the  merits.  In  such  a  case,  the  Ex  p.  Hall,  i  Tyler  (Vt.)  274;  Ex  /. 
rule  that  requires  the  greatest  strict-  Dakins,  i  Jur.  N.  S.  378. 
ness  in  making  out  this  defense  is  just  "  In  vacation  the  remedy  in  England 
and  reasonable.  They  should  be  cer-  is  by  application  to  one  of  the  judges 
tain  to  every  intent.  Bouv.  Diet.  17.  for  an  order  of  discharge,  but  here 
In  Martin  v.  Ramsey,  7  Humph,  probably  it  is  by  habeas  corpus." 
(Tenn.)  260,  where  the  plea  was  held  to  Fletcher  v,  Baxter,  2  Aik.  (Vt.)  224. 
be  good,  it  will  be  seen  that  the  court  4.  Smith  v,  Jones,  76  Me.  138;  May 
at  which  he  was  attending,  the  parties  v.  Shumway,  16  Gray  (Mass.)  86; 
to  the  suit,  and  the  one  for  whom  he  Thompson's  Gase,  122  Mass.  428; 
was  summoned,  are  all  particularly  set  Booraem  v,  Wheeler,  12  Vt.  311. 
forth.  All  this,  we  think,  is  necessary  In  U.  S.  v.  Baird,  85  Fed.  Rep.  633, 
to  mak-;  a  good  plea  in  such  a  case."  it  was  held  that  a  witness  coming  into 

In   Rhode  Island  a  nonresident  wit-  the  state  of  New  Jersey  in  obedience  to 

ness,  and  perhaps  also  a  nonresident  a  subpoena  from  a  federal  court  was 

suitor  whose  interest  is  merely  nom-  not  subject  to  arrest  on  a  warrant  for 

inal.  are  privileged  from  the  service  of  perjury  issuing  from  a  state  court,  and 

summons,   but    a    nonresident    suitor  if  so  arrested   would   be   released  on 

having  a  real  interest  in  the  cause  is  habeas  corpus,   and  safely  conducted 

not  thus  privileged.     A  plea  in  abate-  from  the  state  by  the  marshal, 

ment,  therefore,  which  merely  alleges  Witneti  before  Committee  of  the  Lagis- 

that  at  the  time  when  the  summons  Istore. — A  nonresident  witness  arrested 
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while  attending  court  are  frequently  relieved  in  this  manner,* 
but  the  writ  will  not  issue  unless  it  appears  that  the  person 
arrested  is  suffering  actual  imprisonment.* 

while  attending  an  examination  before  thereon.     But  a  habeas  corpas  having 

a  committee  of  the  legislature  is  en-  been  granted,  and  the  plaintiff  haring 

titled  to  be  discharged  on  habeas  cor-  made  affidavit  that  he  was  employed 

pus.     Thompson's  Case,  122  Mass.  428  about  the  action,  that  he   hoped  the 

\citing  Gen.  Stat.,  c.  144,  §g  1-5;  Ex  p.  facts  would  be  agreed  on  so  as  to  pre^ 

Tillotson,  I  Starlc.  470,  2  E.  C.  L.  180;  sent  to  the  court  a  question  of  law  for 

Ex  p,  Dakins,  16  C.  B.  77,  81  E.  C.  L.  a  speedy  decision,  and  that  it  had  not 

77]*  been  promulgated  by  the  court  that  no 

I.Crocker    v,    Duncan,    6    Blackf.  jury  trials  would  take  place  during  the 

(Ind.)  278;    Wood  V,    Neale,    5   Gray  law  term,  it  was  held  that  he  was  ca- 

(Mass.)  538;  Gill  V,  Miner,  13  Ohio  St.  titled  to  be  discharged  from  arresL 

182;  Solomon  r.  Underbill,  i  Campb.  Coiti  of  the  Proeoeding.  —  If  a  f>ersoa 

229.  coming  to  attend  the  trial  of  a  cause  to 

An  officer  making  an  arrest  has  no  which  he  is  a  party  is  arrested,  the 
authority  to  release  the  prisoner  on  the  judge  at  nisiprius  will  grant  a  habeas 
ground  of  privilege.  The  law  points  corpus  to  discharge  him,  and  will  pat 
out  and  provides  the  manner  in  which  off  the  trial  until  he  is  released.  If  any 
and  the  authority  by  which  a  privileged  collusion  is  shown  to  exist  between  the 
party  may  be  discharged  from  arrest;  adverse  party  and  the  creditor  who 
to  wit,  on  habeas  corpus  and  on  mo-  caused  the  arrest,  the  trial  will  be  pat 
tion  to  the  court  issuing  the  process  by  off  without  payment  of  costs,  but  other- 
virtue  of  which  the  arrest  is  made,  wise  where  no  collusion  is  shown. 
The  officer  has  nothing  to  do  except  to  Solomon  v.  Underbill,  i  Campb.  229. 
obey  the  process  until  it  is  superseded  Habeas  Corpus  Sefused.  —  In  a  case  in 
by  an  order  of  paramount  authority,  P^ymr^/i'ama,  where  the  Common  Pleas 
and  to  see  to  it  that  the  prisoner  is  fur-  had  refused  a  rule  to  show  cause  why 
nished  with  reasonable  facilities  to  ap-  a  suitor  arrested  on  ca.  sa.  should  not 
ply  for  his  discharge  on  habeas  corpus  be  discharged,  the  Supreme  Court  re- 
or  on  motion.  These  remedies,  one  or  fused  to  interfere  on  habeas  corpas. 
both,  are  always  and  readily  available.  Com.  v.  Hambright,  4S.  &  R.  (Pa.)  149. 
and  if  in  either  the  judge  should  err  to  2.  Prisoner  Diieharged  on  BalL  —  In 
the  prejudice  of  the  prisoner,  the  Matter  of  Lampert,  21  Hun (N.  Y.)  154, 
ordinary  remedies  for  the  correction  of  the  plaintiff  L.,  while  returning  home 
error  are  available.  Gill  v.  Miner,  13  after  attendance  at  the  Marine  Conrt 
Ohio  St.  182.  in  a  proceeding  to   which    he   was  t 

A  Creditor  of   a    Deoaased    Insolvent,  party,  was  arrested  upon  an  execution 

arrested  while  attending  a  meeting  of  against    his    person.      He    thereupon 

commissioners  appointed  by  the  judge  gave  bail  for  the  limits  and   was  dis- 

of  probate  to  examine  claims  against  charged.      Subsequently    a     writ    of 

the  estate,  is  privileged  from  arrest  on  habeas  corpus  was  issued  to  the  sherif 

civil  process,  and  will  be  discharged  on  commanding  him  to  bring   L.   before 

habeas  corpus.     Wood  v,  Neale,  5  Gray  one  of    the  justices  of  the    Supreme 

(Mass.)  538.  Court  at  chambers.     The  sheriff  made 

Soffloiency  of  Affidavit.  —  In  Com.  v.  return,  in  substance,  that  he  was  un- 

Huggeford,  9  Pick.  (Mass.)  257,  an  ac-  able  to  obey  the  writ,  for  the  reason 

tion  standing  for  trial  at  a  nisi  prius  that  the  prisoner  was  not   in   actual 

term  of  the  Supreme  Court  was  con-  custody,  being  on  the  limits.     On  the 

tin  ued  for  the  purpose  of  procuring  evi-  hearing  an  order  was  made  directing 

dence,  and  at  the  following  law  term  that  L.  be  released  from  the  execution 

the  plaintiff  in  said  action  was  arrested  and  discharged  from  all  imprisonment, 

on  an  execution,  while  attending  court.  But  on  appeal  this  order  was  reversed 

The  party  procuring  the  arrest  claimed  on  the  ground  that  L.  was  not  suffering 

that  since  the  term   in   question   was  actual  imprisonment  at  the  time  when 

held  for  the  determination  of  questions  the  writ  was  issued,  and  that  his  bond 

of  law,  the  plaintiff  must  have  known  for  the  limits  was  not  a  sufficient  re- 

that  his  case  could  not  be  tried  at  that  straint  to  authorize  a  resort  to  habeas 

term,  and  therefore  he  was  not  priv-  corpus.    That  writ  will  not  be  issued 

ileged  from  arrest  while  in  attendance  to  inquire  into  a  mere  matter  of  ten- 
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5.  Contempt  Prooeedingi.  —  It  is  generally  held  that  a  person 
who  causes  the  arrest  of  a  privileged  party,*  or  procures  the 
service  of  a  summons  in  violation  of  privilege,  may  be  punished 
for  contempt  of  the  court  whose  guaranty  of  protection  is  thus 
violated.* 

6.  TarioQs  Actions  for  Breach  of  Privilege — a.  Trespass.  — 
Where  the  person  who  procures  an  arrest  to  be  made  in  violation 
of  privilege,  acts  without  malice,  and  does  not  know  that  the 
privilege  exists,  he  is  not  liable  in  an  action  of  trespass ;  *  nor  can 

porary  privilege,  the  proper  remedy  for  of  the  master's  proceedings  would  have 

a  violauon  of  such  privilege  being  an  been  a  contempt  of  the  court;  and  had 

ex  parte  application  to  the  court.  any  one  undertaken  by  force  to  pre- 

1.  For  the  rule  in  New  York  regard-  vent  the  defendant  from  attending  the 

ing  breach  of  privilege  as  a  contempt  examination  of  witnesses,  it  could  not 

of  court,  see   N.   Y.   Code  Civ.   Pro.  have  been  contended  that  it  was  not  a 

(i8<)8),  §  863.  contempt.    The  interference  offered  in 

A  person  voluntarily  attending  be-  this  case  was  of  the  same  nature,  and 
fore  commissioners  of  bankruptcy,  as  a  therefore  the  conduct  of  the  orator  con- 
witness,  is  protected  from  arrest,  and  stituted  a  contempt  of  the  authority  of 
if  arrested  in  violation  of  privilege  the  the  court  whether  it  was  so  intended  or 
court  will  order  his  immediate  dis-  not.  In  view  of  the  circumstances, 
charge  by  the  party  in  the  first  in-  therefore,  it  was  held  proper  that  the 
stance,  and  if  this  order  is  disobeyed  it  orator  should  make  good  to  the  defend- 
will  be  extended  to  the  officer,  with  ant  all  expenses  incurred  by  him  in 
costs,  as  constituting  a  contempt  of  consequence  of  the  service  of  process, 
court.    Ex  p,  Byne,  i  Ves.  &  B.  316.  and  that  execution  in  his  favor  in  the 

8.  Massey  v,   Colville,  45   N.  J.  L.  original  case  be  stayed  until  evidence 

120;  Parker  v.  Marco,  136  N.  Y.  585;  of  the  discontinuance  of  the  suit  in  the 

In  re  Healey,  53  Vt.  694;  Bridges  v,  state  court  was  filed. 

Sheldon,  7  Fed.  Rep.  44.  8.  Yearsley  v.   Heane,   14  M.  &  W. 

Protaotion  of  Fsderal  Court  Yiolated  by  322;  Ewart  v.  Jones,  14  M.  &  W.  774. 
Stato  Govt.  —  In  Bridges  v,  Sheldon,  7  *'  Now,  undoubtedly,  it  has  long  been 
Fed.  Rep.  17,  a  party  to  a  suit  pending  established  that  exemptions  from  ar- 
in  a  federal  court  in  Vermont  having  rest  will  not  entitle  parties  to  sue  in 
gone  to  Iowa  to  attend  the  taking  of  trespass,  where  those  exemptions  have 
depositions  under  an  order  of  the  mas-  been  violated.  This  was  clearly  settled 
ter,  the  orator  in  the  original  suit  in  the  case  of  Tarlton  v,  Fisher,  2 
caused  service  of  summons  to  be  made  Doug.  676.  Subsequently  to  that  case, 
upon  said  party  in  a  suit  in  the  state  various  classes  of  persons  have  become 
court,  for  the  same  cause  of  action,  entitled  to  exemptions  from  arrest  un- 
In  holding  that  such  action  was  con-  der  particular  statutes,  such  as  the 
tempt  of  court,  it  was  observed  that  the  Lords*  Act,  the  Bankrupt  Act,  etc.; 
power  of  the  federal  courts  to  punish  and  I  think  we  may  take  it  as  estab 
for  contempt  is  limited  to  cases  of  mis-  lished  law  that  as  far  back  as  the  5 
behavior  in  the  presence  of  the  court,  Geo.  II.,  c.  39,  the  language  of  which 
or  so  near  as  to  obstruct  the  adminis-  is  not  so  strong  as  that  of  the  act  now 
tration  of  justice,  or  of  officers  of  the  before  us,  it  has  always  been  considered 
court,  and  to  disobedience  or  resistance  that  a  bankrupt  or  insolvent  debtor 
to  any  lawful  writ,  process,  order,  rule,  must  take  the  benefit  of  his  exemption 
decree,  or  command  of  the  courts,  by  an  appeal  to  the  court  or  a  judge. 
Rev.  Stat.  U.  S.,  §  725.  This,  how-  and  that  he  is  not  entitled  to  his  action 
ever,  does  not  always  mean  a  written  of  trespass  also.  There  is  also  the  re- 
order, but  only  an  exercise  of  authority  cent  case  of  Yearsley  v.  Heane,  14  M. 
constituting  a  requirement.  In  this  &  W.  322,  which  was  lately  decided  in 
instance  the  master  was  acting  under  this  court,  and  in  which  it  was  dis- 
the  authority  of  the  court  when  he  tinctly  held  that  a  party  who  applied 
made  the  order,  and  the  order  therefore  to  a  commissioner  of  bankrupts,  under 
constituted  such  an  exercise  of  the  the  5  &  6  Vict.,  c.  115,  and  obtained  an 
authority  of  the  court.     A  disturbance  interim     order,   which   protected  him 
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such  an  action  be  msuntained  against  the  officer  who  makes  the 
arrest.* 

Aetion  agftiut  Oilletr  for  ui  Steapt.  —  Although  an  officer  making  an 
arrest  is  not  bound  to  take  notice  of  a  claim  of  privilege,  st^  if 
he  does  take  notice  of  the  claim,  and  refrains  from  making  the 
arrest,  he  may  set  up  such  privilege  as  a  defense  to  an  action 
against  him  for  an  escape.*  If,  however,  he  makes  the  arrest, 
and  subsequently  releases  the  prisoner,  he  cannot  avail  himself  of 
this  defense,*  unless  the  privilege  relied  upon  is  one  conferred  by 
statute,  in  which  case  the  arrest  is  void  ab  initio,  and  the  release 
of  the  prisoner  cannot  in  any  way  prejudice  the  rights  of  the 
party  procuring  the  arrest.* 

b.  False  Imprisonment.  —  In  the  absence  of  statute,  an 
action  for  false  imprisonment  does  not  lie  on  the  ground  of 
breach  of  privilege  • 

from  arrest,  could  not  maintain  trespass  habeas  corpus,  such  a  ris^ht  must  be 

for  his  arrest  under  a  ca.  sa.  during:  the  granted  by  the  legislative  power.   Carle 

time  the  order  was  in  force,  and  could  v,  Delesdemier,  13  Me.  363. 

only  have  his  remedy  by  applying  to  a  2.  Llovd  v,  Harrison,  6  B.  &  S,  36, 

court  of  competent  jurisdiction  for  his  118  E.  C5.  L.  36. 

discharge.    »    ♦    *        In  the  present  8.  Fletcher  v.   Baxter,  a   Aik.  (Vl) 

case  it  has  been  pressed  on  us  in  argu-  224. 

ment  that  the  issuing  of  a  writ  of  ca.  In  Ohio  the  fifth  section  of  the  Act  <^ 
sa.,  under  the  present  circumstances,  June  i,  1831  (3  Curwen's  Stat..  §  2520). 
is  expressly  and  in  terms  prohibited  by  provides  among  other  thin^  that  suit 
the  Irish  statute.  The  question,  how.  ors  shall  be  exempt  from  arrest  while 
ever,  is  not  whether  the  writ  is  abso-  attending  court;  but  this  section  no- 
lutely  void,  but  in  what  way  the  party  where  declares  such  an  arrest  to  be 
grieved  is  to  take  advantage  of  the  void,  nor  does  the  act  impose  any  pen- 
irregularity,  or,  it  may  be,  the  illegal-  alty  upon  an  officer  for  making  sock 
ity  of  issuing  it.  *  *  *  It  appears  arrest,  nor  is  it  anywhere  intimated 
to  me  that  the  same  doctrine  holds  in  that  the  officer  is  empowered  to  deter- 
this  case  as  has  been  always  hitherto  mine  the  question  of  exemption  and  to 
recognized  under  the  Insolvent  and  release  the  prisoner  on  the  ground  of 
Bankrupt  Acts,  and  consequently  that  privilege.  Accordingly  it  has  bees 
the  plaintiff  cannot  maintain  this  held  that  in  an  action  against  a  sherif 
action."  Per  Pollock,  C.  B.,  in  Ewart  for  an  escape,  the  sheriff  cannot  set  op 
z/.  Tones,  14  M.  &  W.  774.  as  a  defense  the  fact  that  the  prisoner 

1.  Carle  v.  Delesdernier,  13  Me.  363;  was  privileged  from  arrest  t>ecanse  be 

Chase  ^.  Fish,  16  Me.  132;  Hubbard  v.  was  a  suitor  in  attendance  at  coorL 

Sanborn,  2  N.  H.468;  Woods  v.  Davis,  Gill  v.  Miner,  13  Ohio  St.  182. 

34  N.  H.  328;  Cameron  v.  Lightfoot,  2  4.  Hubbard  v,  Sanborn,  2  K.  H.  468; 

W.  Bl.  1190.  Ray  p.  Hogeboom.  n  Johns.  (N.Y.)433. 

Ho  Bight  of  Aetion  Independent  of  Stat-  Soldiers  Being  PrivUofc^  from  Ami 

nto.  —  Although  there  have  been  nu-  bj  Statute,  an  arrest  in  violation  of  the 

merous  cases  where  privileged  persons  statute   is   illegal,   and   therefote   the 

have  been  discharged  upon  motion  or  prisoner's  pri/ilege  is  a  good  defense 

habeas  corpus,  there  does  not  appear  to  an  action  brought  against  an  officer 

to  be  a  single  instance  where  trespass  for  an  escape,  in  a  case  where  the  ofi- 

has   been   brought  against  the  officer  cer  has  suffered  the  prisoner  to  go  at 

and  been  adjudged  to  lie.     If  for  the  large  after  he  has  been  taken.     Ray  9. 

protection  of  persons  entitled  to  privi-  Hogeboom,  ii  Johns.  (N.  Y.)  433. 

lege  from  arrest  in  certain  cases,  or  for  5.  Wood    v.    Kinsman,    5    Vt.   588: 

certain  periods,  it  is  necessary  that  they  Fletcher  r.  Baxter.  2  Aik.  (Vt.)  277. 

should  be  allowed  to  maintain  an  ac-  Authorised  in  Bow  York  by  Statito.  ~ 

tion  of  trespass  against  an  officer,  in  In  New  York  the  remedy  by  an  action 

addition  to   the    remedy  afforded  by  for  damages  exists  by  virtue  of  sutu- 
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c.  Action  on  the  Case  for  Damages.  —  And  likewise,  at 
common  law,  a  privileged  person  could  not  maintain  an  action  on 
the  case  for  damages  against  the  officer  making  the  arrest,^  or 
against  the  party  who  caused  it  to  be  made,'  with  the  possible 
exception,  however,  of  a  case  where  the  writ  was  sued  out 
maiiciouslv  and  with  full  knowledge  of  the  existence  of  the 
privilege.' 

Aetion  Authoriiad  by  8utiit«.  —  But  in  New  York  actions  for  dam- 

tory  enactment,  and  accordingly  there  any  action,  disregarding  the  distinctioa 
are  decisions  in  that  state  which  inti-  between  officer  and  party.     Smith   v, 
mate  that  an  action  for  false  imprison-  Jones,  76  Me.  138. 
meat  lies  for  breach  of  privilege.    Thus  When  PUdntUF  Is  Ignonuit  of  PriTilsge.. 
in  Snelling  v,  Watrous,  2  Paige  (N.  Y.)  —  If  a  plaintiff  sues  out  a  ca.  sa.,  and 
314.  where  a  person  who  had  been  ar-  delivers  it  to  an  officer  with  directioa 
rested   in   violation  of    privilege  was  to  arrest  the  defendant  immediately,, 
released  by  the  court,  a  discharge  was  not  knowing  at  the  time  that  the  de> 
granted  on  condition  that  no  action  for  fendant  is  privileged  from  arrest,  and. 
false  imprisonment  should  be  brought,  the  officer  arrests  him  in  violation  of 
And  a  similar  condition  was  imposed  the   privilege,  an  action   on   the  case- 
in Salhinger  v,  Adler,  2  Robt.  (N.  Y.)  against    the    plaintiff    for    breach    of 
704.     And  in  the  later  case  of  Scofield  privilege  does  not  lie.     The  directioa 
r.  Kreiser,  61  Hun  (N.  Y.)  368,  21  Civ.  to  the  officer  must  be  understood  aS' 
Pro.  Rep.  (N.  Y.)  294,  it  was  further  ordering  him  to  arrest  the  defendant 
held  that  by  virtue  of  section  863  of  the  as  soon  as  he  should  be  subject  to  ar- 
Code  the  defendant  was  entitled  to  an  rest.     Sewell  v.  Lane,  i  Ind.  293. 
absolute  discharge,  and'  that  a  stipula-  8.  Tarlton  v.  Fisher,  2  Doug.  676. 
tion  not  to  sue  for  false  imprisonment  Aetion  on  the  Case  Allowod. —  In  Swift 
could  not  be  exacted.  v.  Chamberlain,  3  Conn.  537,  an  elector- 

1.  Rideal  v.  Fort,  11  Exch.  847;  arrested  in  violation  of  privilege- 
Magnay  v,  Burt,  5  Q.  B.  381,  48  E.  C.  brought  an  action  of  trespass  against 
L.  381.  the  officer  who  made  the  arrest.     It 

2.  Smith  V,  Jones,  76  Me.  138.  was  held   that  trespass  could  not  be 
Weight  of  Anthoritj  Agabiit  Booh  Ao-    maintained,  but  that  an  action  on  the 

tion.  —  An  action  for  damages  does  not  case  was  proper.     The  court  said:  **  It. 
lie  against  a  plaintiff  for  the  arrest  of  a  was  the  duty  of  the  officer,  in  compli- 
defendant  who  was  at  the  time  privi-  ance  with  the  execution,  to  make  the 
leged  from  arrest,  as  a  witness.    The  arrest,  unless  he  had  knowledge  that, 
question  whether  such  an  action  can  the  plaintiff  was  under  the  protection 
be   maintained  has  not  received  very  of  his  privilege.     The  arrest,  per  sf, 
much  attention   from  the  courts,  and  was  not  only  valid,  but  in  every  view 
there   is   an  almost    total  absence  of  proper,  admitting  only  the  above  ex^ 
judicial  expression  in  its  favor,  where  ception;   and  in  many  cases,  to  make 
the  privilege  is  at  common  law,  and  inquiry  into  the  various  facts  which 
not  by  statute.     Some  English  statutes  confer  on  an  individual  the  privilege- 
g'ive  a  right  of  action  in  some  cases,  or  of  protection,  and  to  decide  them  at. 
establish  other  special  remedies  for  a  his   peril,  would  place  an  officer  in  a 
violation  of  the  privilege  from  arrest,  situation    of    extreme    difficulty.     He 
from  which  an  implication  arises  that  cannot  administer  an  oath,  nor  compel 
no  such  remedy  exists  at  common  law  the  attendance  or  testimony  of    wit- 
In  that  country.     Tidd's  Practice  lays  nesses,  and  is  without  the  means  of 
do^n  the  various  remedies  belonging  coming    to    a  satisfactory  result.     It 
to    privileged  persons  and    omits   all  ought  alwavs  to  devolve  on  the  person 
mention  of  a  right  of  action  for  dam-  arrested,  with  whom  is  the  knowledge 
ages,  and   text   writers  generally  are  of  the  facts,  to  prove  that  he  was  under 
silent  upon  the  question.     Not  many  protection,  and  that  this  was  known  to 
decided  cases  touch  on  the  point.     The  the  officer  arresting  him;   and  to  do- 
early  actions  were  against  officers,  and  this,  he  must  bring  his  action  on  the- 
all  of  them  failed,  but  much  of  the  rea-  case,  which  is  precisely  adapted  tosuctv 
soning  of  the  courts  really  went  against  an  inquiry." 
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ages  on  the  ground  of  breach  of  privil^e  are  in  certain  cases 
authorized  by  statute.^ 

m.  Waiysb  of  Pbitilbob  —  1.  In  OeneraL  —  Exemptions 
from  arrest  and  service  of  process  are  personal  privileges  whid 
may  be  waived  by  the  party  entitled  thereto,*  and  since  the 
courts  do  not  take  judicial  notice  of  them,  they  are  so  waived  aokss 
claimed  by  plea  or  motion.' 

iMhM.  —  The  application  for  relief  must  be  made  at  the  fir^ 
opportunity,  and  delay  in  pleading  the  exemption  is  generally 
held  to  be  fatal.* 

1.  By  section  S6o  of  the  New  York  his  privilege  is  subseqaeotlj  tnested  a 
Code  of  Civil  Procedure  persons  sub-  bond  given  to  obtain  his  release  fne 
poenaed  or  ordered  to  attend  for  the  prison  is  not  void  for  duress.  Ctoe 
purpose  of  being  examined,  in  a  case  v.  Fish,  i6  Me.  132. 

where  their  attendance  may  lawfully  Widvod  by  AoknowladgmiBt  of  taite 

be  enforced  by  attachment  or  by  com-  —  An  acknowledgment  of  the  serrke 

mitment,  are  privileged   from   arrest,  of  a  declaration  by  the  defendant's  at- 

By  section  865  this  exemption  also  ap-  torney  is  a  waiver  of  any  defect  in  tk 

plies  to  the  case  of  a  person  who  by  the  service  of  the  summons  on  the  grosod 

terms  of    a    judgment  is  ordered   to  of  privilege.    Anonymous,  9  K.j.L J 

attend.     By  section  863  the  arrest  in  166. 

such  cases  is  void;  is  a  contempt;  and  8.  Johnson   v,  Offutt,  4  Mete  (KjJ 

the  party  whose  witnesses  are  those  in-  21;    Brower  v.  Tatro,  (Mich.  1897)  n 

terfered  with  may  recover  damages  of  N.    W.  Rep.  421;    Geyer  v.  Irwio,  4 

the  party  causing  the  arrest  or  of  the  Dall.   (Pa.)   107;    Prentis  v.  Cosl.  5 

officer  making  it;  and  the  witness  may  Rand.  (Va.)  697,  16  Am.  Dec.  783. 

recover  treble  damages,   unless  (sec-  A    Voluntary    Satamlniai    tt  taat^ 

tion  864)  the  witness,  on  request  of  the  without  objection,  constitutes  a  waim 

party  or  sheriff,  fails  to  make  affidavit  of  privilege.     Brown   v.  Getchell,  n 

to    the    facts    showing  his    privilege.  Mass.  11 ;  Winder  v.  Smith,  6  W.  ft  i 

N.  Y.  Code  Civ.  Pro.  (1898),  %%  860-865.  (Pa.)  424;    Bidgood  v.  Davies.  6  R« 

Criminal  Action.  —  The  New  York  C.  84,  13  E.  C.  L.  108. 
Penal  Code  (^  271)  provides  that  Silonoe  Ho  Wairer.  — In  Swift  r 
"  whoever  maliciously  procures  any  Chamberlain,  3  Coun.  537,  it  was  bd^ 
process  in  a  civil  action  to  be  served  that  the  mere  silence  of  an  electori: 
on  Saturday,  upon  any  person  who  the  time  of  his  arrest  was  not  a  waim 
keeps  Saturday  as  holy  time,  *  *  *  of  his  exemption, 
or  serves  upon  him  any  process  re-  4.  Wilson  v,  Nettleton,  I3  lU.  ^- 
turnable  on  that  day,  etc.,  *  ♦  »  Pollard  v.  Union  Pac.  R.  Co.,  7  Abt^ 
is  guilty  of  a  misdemeanor.'*  But  it  Pr.  N.  S.  (N.  Y.  Supreme  Cl)  70. 
has  been  held  that  a  plaintiff  who  pro-  Hentz  v.  Ward,  i  Cine.  Super.  Ct  Rep- 
cures  process  against  such  person  to  387;  Hendrick  v.  Gates,  3  C.  PI  Rep. 
be  returned  on  Saturday  through  inad-  (Pa.)  160;  Wood  v.  Kinsman,  5  VlsS:; 
vertence,  and  without  intent  to  fix  the  State  v.  Polacheck,  (Wis.  1898)  77  ^ 
return  on  a  day  kept  holy  by  the  de-  W.  Rep.  708. 

fendant,  is  not  criminally  liable.     Mar-  In  Matthews  v.  Puffer,  10  Fed.  Be?- 

tin  V.  Goldstein,  20  N.  Y.  App.  Div.  203.  606,  the  defendant  moved  to  settsitf 

2.  Smith  z/.  Jones,  76  Me.  138;  Peters  the  service  of  a  subpoena,  oc  t^ 
t/.  League,  13  Md.  58;  Woods  v.  Davis,  ground  that  he  was  privileged  fn> 
34  N.  H.  328;  Gill  V,  Miner,  13  Ohio  service  of  process,  being  a  witness 
St.  182;  Ellis  V,  Degarmo,  17  R.  I.  715.  in  attendance  at  court.    His  mock* 

A  witness's  privilege  from  arrest  is  was  denied  on   the  ground  that  tk 

not  waived  by  his  coming  voluntarily  moving  affidavit  did  not  show  that  k 

within  the  jurisdiction  of  the  court,  to  was  a  nonresident  of  the  state  (Ke« 

have  his    deposition    taken    before  a  York)  where  service  was  made.    Tbel^ 

competent  officer.     Stone  v.  Sommer-  after  the  motion  was  renewed  witk^ 

ick,  2  Pa.  Co.  Ct.  Rep.  309.  leave  of  the  court,  on  affidavits  aUegis^ 

Bond  Hot  Void  for  Duress.  —  If  a  mem-  that  the  defendant  was  a  dtiieo  » 

ber  of  the  legislature  who  has  waived  Massachusetts;  but  this  second  noooa 
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t.  CMTiBf  BdL  —  According  to  the  weight  of  authority  a  part^ 
does  not  waive  his  privilege  from  arrest  by  giving  bail,  since  this 
b  the  ordinary  and  most  expeditious  method  of  obtaining  a 
release  from  custody,  and  must  sometimes  be  resorted  to  before 
other  measures  of  relief  can  be  taken.  ^ 

t.  AppMuriBf  and  Aniwuring  to  th«  IbritSb  —  A  voluntary  appear* 

was  also  denied,  the  court  holdinf  that  defendant  is  not  obliged  to  apply  in 

the  fact  of  nooresidence  should  hare  person,  but  the  application    may  be 

been  shown  on  the  first  motion,  and  made  by  his  bail  or  his  attorney.    Nor 

that  the  privilege  was  waived  by  not  must  he  continue  in  custody  or  give 

being  claimed.  up  his  lawful  pursuits  and  remain  sta- 

Tliairt    la    limiae.  —  In    L^msUma  tionary  until  the  sitting  of  the  court, 

privilege  from  arrest  as  a  member  of  U.  S.  v,  Edme,  o  S.  ^  R.  (Pa.)  147. 

the  legislature  is  a  dilatory  plea,  and  Vew  Terk.  —  In  Stewart  v,  Howard, 

must  be  pleaded  in  Umime^  or  u  will  be  15  Barb.  {H,  Y.)  96,  it  was  held  that  the 

waived.    Landry    v,    Dickson,   7    La.  giving  of  bail  by  a  privileged  party 

Ann.  939.  constituted  a  waiver  of  the  exemption 

IdKgm  si  Time  Heli  IMaL  ^  The  mo-  from  arrest.    And  in  Petrie  v.  Fiuger* 

tioo  to  set  aside  the  service  of  process  aid,  i  Daly  (N.  Y.)  401,  it  was  likewise 

comes  too  late  after  the  lapse  of  four  held  that  the  perfecting  of  bail  by  jus* 

months  and  one4ialf   from  the  time  lificatlon  of  the  sureties  thereon  was 

of   service.      Bank    v.    Messenger,    t  a  waiver  of  the  privilege.     In  Farmer 

Northum.   Leg.  N.  (Pa.)  173.    And  a  v,  Robbins,  47  How.  Pr.  (N.  Y.  Su- 

delay  of  twenty-two  days  in  applving  preme  Ct.)  415  the  point  in  question 

for  a  discharge  from  arrest  has  been  was  not  directly  involved,  but  it  was 

held  fatal  in  AVv   Y^k,    Farmer  v,  said  incidentally  that  the  case  of  Stew. 

Robbins,  47  How.  Pr.  (N.  Y.  Supreme  art  v.  Howard,  15  Barb.  (N.  Y.)  96, 

Ct.)  415.  could  hardly  be  considered  a  good  au- 

tiHeisnt  If  (Tls1«><  bstee  Betvm  Bay.  thority,  having  been  decided  under  a 

—  A  moiioa  to  set  aside  the  summons  proviiion   of    the    code  no  longer  in 

00  ground  of  privilege  will  not  be  de-  force;  but  Petrie  v,  Fiugerald,  x  Daly 

died  on  the  ground  of  laches,  if  made  (N.  Y.)  401,  was  cited  and  followed, 

before  the  time  to  appear  and  answer  But  in  the  later  case  of  Mackay  v, 

the  summons  has  expired.    Lederer  tr.  Lewis,  7  Hun  (N.  Y.)  83  it  was  directly 

Adams.  19  Civ.  Pro.  Rep.  (N.  Y.  Su-  held  that  the  privilege  from  arrest  was 

preme  Ct.)  394;  Young  v.  Armstrong,  not  waived  by  the  giving  of  bail. 

13  W.  S.  C.  (Pa.)  313.  BiMMratir  oa  iJl  laid.  —  Where  a 


Delay  Vet  Always  IMaL— -In  Webb  privileged  partv  is  arrested,  the  court 

r.  Taylor,  8  Jur.  39,  it  was  held  that  where  the  suit  is  pending  at  its  discre- 

an  attorney  arretted    in   violation   of  tion  may  allow  him  to  plead  his  privi- 

privilege  did  not  waive  his  right  to  be  lege,  either  against  the  principal  or  the 

discharged,  by  delaying  his  application  ball,  and  to  enter  an  expmratur  on  the 

for  twenty-three  days,  where  the  situa-  bail  bond,  or  discharge  the  bail  on  his 

tion  of  the  adverse  party  had  not  been  own  motion.     When  such  an  exoneratur 

changed.  is  entered,  or  the  bail  discharged,  the 

And    in   M*Pherson   r.   Nesmith,   3  proceeding  is  conclusive  upon  the  par- 

Gratt.  (Va.)  927,  it  was  held   that  the  ties,  and  upon  all  interested.     Wash, 

right  of  a  privileged  party  to  claim  re-  barn  v,  Phelps,  24  Vt.  506. 

dress  was  not  limited  to  the  period  of  Metlea  te  Bedies  BaU.  —  A  freehoUsr 

the  existence  of  the  privilege.  does  not  waive  his  privilege  from  ar- 

L  Mackay  v.  Lewis,  7   Hun  (N.  Y.)  rest    by    moving  to  reduce   the   bail. 

83:  U.  S.  V.  Edme.  9  S.  &  R.  (Pa.)  147;  Dobson  v.  Fiupatrick,  9  W.  N.  C.(Pa.) 

Washburn     v,    Phelps,    24     Vt.    506;  186.     But    see  Green  r.   Bonailon.   9 

Lamed  v.  GriiBn.  19  Fed.  Rep.  590.  Miles  (Pa.)  919. 


The  giving  of  a  bail  bond  is  so  far  WlswiasJa.  —  But  in    Sute  r.    Pola- 

from  waiving  the  privilege  from  arrest  check,  (Wis.  1898)  77  N.  W.  Rep.  706.  it 

that  the  court,  when  the  party  is  dis-  was  held  that  a  member  of  the  legisla- 

charged,   will  order    the  bond   to  be  ture,  arrested  00  a  charge  of  bribery, 

d^vered   up    to    be  canceled.     The  waived  hto  pririlege  from  arrest  by 
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ance  by  the  party  arrested  has  been  held  to  constitute  a  waive 
of  any  right  to  privilege  which  he  might  otherwise  claim ;  *  but 
on  the  other  hand,  in  jurisdictions  where  the  practice  of  the 
courts  permits  a  defense  to  the  merits  to  be  united  with  a  plea  to 
the  jurisdiction  or  a  plea  in  abatement,  the  filing  of  an  answer  to 
the  merits  in  this  manner  is  not  construed  as  a  waiver  of  the 
exemption.* 

4.  Eaising  Qaestion  on  Appeal.  —  It  is  universally  held  that  tbe 
question  of  privilege  cannot  be  raised  for  the  first  time  on  appeal* 

voluntarily  giving  bail  and  pleading  waived  it  by  not  taking  an  excepiiofi  a 
guilty  to  the  information,  without  the  order  of  court  sustaining  the  de- 
claiming his  exemption.  murrer  to  his  original  answer  in  whkk 

1.  Stewart  v,  Howard,  15  Barb.  (N.  he  first  set  it  up,  because  the  petitiot, 
Y.)  26;  Gracie  v.  Palmer,  8  Wheat.  (U.  the  answer,  the  demurrer,  and  ik 
S.)  699.  order  of  court  sustaining  the  demurrer 

What  Conf titutas  Appearmaot.  —  Where  were  parts  of  the  record  proper;  and  if 

a  nonresident  witness  in  a  circuit  court  he  had    stopped    there    and   sti&ied 

of  the  United  States  is  served  with  a  judgment  by  default,  he  might,  if  tk 

summons  issuing  from  a  state  court,  demurrer  were  improperly  snstainrf, 

the  fact  that  he  thereafter  files  a  peti-  have  reversed  the  judgment  upon  vn 

tion  and  bond  fcr  the  removal  of  the  of  error.     It  is  not  necessary  to  exctfc 

cause  to  the  federal  court  does  not  con-  to  a  ruling  upon  demurrer  m  order  id 

stitute  such  an  appearance  as  to  result  have  the  ruling  reviewed  on  appeal  dr 

in  a  waiver  of  pnvilege.    Atchison  v,  error.     We  are  equally   clear  that  k 

Morris,  II  Fed.  Rep.  582.  did  not  waive  his  plea  to  the  JQns4&- 

The  facts  that  a  defendant  moves  to  tion  by  answering  over,  because  in  ks 

ha\^  a    summons    dismissed    on   the  amended  answer  he  again  renewed  k. 

ground  of  privilege,  and  for  that  pur-  and  in  such  frame  of  language  that  ^ 

pose  makes  and  files  an  affidavit  stat-  plaintiff  saw  fit  to  join  issue  upon  is 

ing  the  facts  relied  on  to  show  irregu-  allegations  by  his  reply.     Nor  did  k 

larity,  and   that  his  attorneys  obtain  waive  his  plea  to  the  jurisdictioabf 

and  serve  an  order  to  show  cause  whv  answering  to  the  merits.     Under  ocr 

the  summons  should  not  be  dismissed.  Practice  Act  a  defense  to  the  w^ 

and    ordering  the   proceedings  to  be  may  be  united  with  a  plea  to  the  jvis- 

stayed,  and  extending  the  defendant's  diction,  but  the  court  ought  to  seo> 

time  to  answer  for  twenty  days,  do  not  the  (juestion  of  jurisdiction  before  pi? 

constitute  such  an  appearance  in  the  ceeding  to  try  on  the    merits."   /r 

cause  as  to  amount  to  a  waiver  of  Thompson,   J.,   in    Christian    9.  Wiu- 

privilege.     Brett  v.   Brown,    13   Abb.  Hams,  35  Mo.  App.  297. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  295.     See        8.  Thornton    r.    American    Writiaf 

generally  as  to  what   constitutes  an  Mach.  Co..  83  Ga.  288:    Sh^haa,  es. 

appearance,  article  Appearances,  vol.  Transp.  Co.  v,  Sims,  36  Mo.  App.  su: 

2,  p.  588.  Sebring  v.  Stryker,  24  Civ.  Pro.  Rc^ 

2.  The  defense  of  privilege  is  not  (N.  Y.  County  Ct.)  126,  10  Misc  Ref 
waived  because  an  answer  to  the  (N.  Y.)  289;  Geyer  v.  Irwin,  4  DaiL 
merits  is  filed   with  a  plea  in   abate-  (Pa.)  107. 

ment.     Larned  v.  Griffin,  12  Fed.  Rep.  In    Sheehan,    etc.,    Transp.  Co.  ?• 

590  [ctHn^  Fisher  v.  Fraprie,  125  Mass.  Sims,  36  Mo.  App.   224,  a  nonresidest 

472;    0*Loughlin   v.   Bird,   128   Mass.  suitor,  iarrested  while  in  attendasoeai 

600].  court,  set  up  a  claim  of  privilege.    Tk 

"  Being,  then,  of  opinion   that  the  record,    however,    showed    that   sa^ 

defendant    Williams    was    privileged  party  had  appeared  in   the  case:  ka^ 

against  service  of  the  summons  in  this  filed  a    demurrer    to  the   petitioa  01 

action  while  attending  upon  the  other  grounds  other  than  jurisdictional;  k^ 

action,  either  in  his  character  of  party  entered  into  a  stipulation  coocersicf 

or  in  his  character  of  witness,  we  shall  certain  substantial  steps  in  the  casse: 

next  consider  whether  he  has  waived  had  appealed  from  a  judgment  whkb 

the  privilege  by  anything  which  he  has  was  rendered  against  him;  had  secsied 

done  in  this  case.     Clearly  he  has  not  a  reversal  of  that  judgment;  andkad. 
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after  this  reversal  and  before  filing  his  moved  to  set  aside  the  service  of  the 

answer  fo  the  amended  petition,  given  summons,  or  filed  a  plea  in  abatement, 

notice    to    take    depositions.    It    was  and  his  motion  to  set  aside  the  judg- 

therefore  held  that  he  had  waived  his  ment     was     refused.      Thornton      v, 

privilege,  and  could  not  set  it  up  by  American  Writing  Mach.  Co.,  83  Ga. 

an  amended  answer,  and  that  the  part  a88. 

of  his  answer  which  raised  the  plea  of       Oaanot  Bo  Sot   Up  CoUatoraUy  After 

privilege   might    be    stricken    out  on  Wairor.  —  Where  a  principal,  entiiled 

^^'  motion.  to  privilege  from  arrest,  has  waived  (he 

A  Snminoiis  of  Oamishmont  was  served  same  by  suffering  judgment  to  pass 

on  a  nonresident  witness,  and  judgment  against  him,  without  protest,  the  privi- 

by    default    was    afterwards    entered  lege  cannot  subsequently  be  set  up  as 

against  him.    A  year  and  a  half  later  a    defense  to    an    action   against  bis 

he  moved  to  set  the  judgment  aside,  bail.    Fletcher  v.  Baxter,  a  Aik.  (Vt.) 

but  it  was  held  that  he  should  have  224. 
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See  article  ADMIRALTY,  vol.  i,  p.  349. 


PRIZE  FIGHTING. 

The  ladietmtnt.  —  In  prosecutions  for  prize  fighting  it  will  ges- 
erally  be  sufficient  to  use  in  the  indictment  the  language  of  & 
statute  creating  the  offense.* 

ATtrment  of  Pnblidtj.  —  In  Ohio  it  is  not  necessary  that  the  indict- 
ment aver  that  the  fight  took  place  in  public* 

Fighting  Together.  —  There  must,  however,  be  an  averment  that 
the  parties  fought  together  and  against  each  other.* 

1.  People  V,  Taylor,  96  Mich.  576;  made  to  meet  and  engage  in  a^ 

Com.  V,  Barrett,  108  Mass.  302;  Seville  fight  with  another  person,  to  wit.«iei 

V,  State,  49  Ohio  St.  117.  Jake  Kilrain,  did  then  and  tbeR^aad 

Indlotmenti  SnilLeient.  —  Where  it  was  for  a  large  sum  of  money,  the  enc 

provided  by  statute  that'*  every  person  amount  of  which  is  to  the  gimnd  jnres 

who  shall,  by  previous  appointment  or  aforesaid     unknown,    did    then  u^ 

arrangement,  meet  another  person  and  there,  to  wit,  on  the  8tk  day  of  Jciy. 

engage  in  a  fight,'*  and  that  '*  every  18S9,  in  the  second  judicial  distnct  t 

person  who  shall  be  present  at  such  Marion  county.  Mississippi,  aalawfilly 

fight,  as  an  aid,  second,  or  surgeon,  or  engage  in  a  prize  fight  with  die  sc: 

who  shall  advise,  encourage,  or  pro-  Jake  Kilrain,  to  wit,  did  then  and  tks 

mote  such  fight,  shall  be  punished,*'  an  enter  a  ring,  commonly  called  a  pns 

indictment  which  alleged  that  the  de-  ring,  and  did  then  and  tnere  in  ibe  s»d 

fendant,  "  by  and  in  pursuance  of  a  ring,  beat,  strike,  and  bruise  tbe  »^ 

previous    appointment    and    arrange-  Jake   Kilrain;   against  the  peace  aad 

ment  made  to  meet  and  engase  in  a  dignity  of  the  state  of  Mississppi' 

fight    with    another    person,    *    *    *  The  court  held   the  count  faxalljd6 

did  meet  and  engage  in  a  fight,**  and  fective  as  one  charging  the  offcfisect 

that  the  defendant  "  was  present  as  prize  fighting,  which  was  not  dcfiied 

an   aid   and  second,   and  did  advise,  by  the  statute,  nor  did  it  declare  vta 

encourage,  and  promote  a  fight,"  was  act  done  should  be  a  violation  of  i9 

held  sufficient  within  the  rule  that  a  provisions,  saying:    **  It  is  sonews 

charge  in  an  indictment  may  be  made  sufficient  to  charge  the  offense  bjvsaf 

in   the  words  of  a  statute  without  a  only  the  words  of  the  statute.   Tkii 

particular  statement  of  facts  and  cir-  may  be  done  where   the  langoifeflt 

cumstances,    when,    by    using    those  the  statute  is  so  specific  as  to  give  to- 

words,  the  act  in  which  an  offense  con-  tice  of  the  act  made  anlawfnl,  and  s 

sists  is  fully,  directly,  and   expressly  exclusive  as  to  prevent  its  appUcaiiac 

alleged,   without    any   uncertainty   or  to  any  other  acts  than  those  inade  is- 

ambiguity.     Com.   v.   Welsh,   7  Gray  lawful.    ♦    ♦    ♦    But   where  the  tc 

(Mass.)  324.  prohibited  does  not  clearly  appear  free 

Indiotment   Bad.  —  An    act    declared  the    language    employed,    or  wkese. 

that  "it  shall   be   unlawful    for  any  under  certain  circumstances,  one  imt 

person  to  engage  in  prize  fighting  in  lawfully  do  the  thing  forbidden  br  t^ 

this  state,  and  any  person  engaged  in  literal   meaning  of  the  words  of  tte 

such   prize  fighting  shall   be  deemed  statute,  it  is  not  sufficient  to  indict  by 

guilty  of  a  misdemeanor,"  etc.     The  the  use  only  of  the  statutory  vocdi' 

indictment  presented  that  the  defend-  Sullivan  v.  State,  67  Miss.  346. 

ant,  "  by  and  in  pursuance  of  a  previ-  S.  Seville  v.  State,  49  Ohio  St  in* 

ous    appointment    and    arrangement,  S.  Sullivan  v.  Sute,  67  Miss.  346^ 
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In  preceding  articles  reference  has  occasionally  been  made  to  the  title 
**  Probate  and  Administration."  Probate  and  Contest  of  Wills  are  discussed 
in  the  following  article;  but  it  has  been  found  that  the  administration  of  decet 

>  •--  dents'  estates  can  be  more  conveniently  and  satisfactorily  treated  under  a  distinc- 

title,  and  the  subject  has  therefore  been  transferred  to  the  article  SETTLE' 

''^-  MENT  OF  decedents:  ESTA  TES,  to  which  the  reader  is  referred. 
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PROBATE    AND    CONTEST   OF   WILLS. 

By  Charlbs  C.  Moore. 

I  Of  Dombbtic  Wills  Osveballt,  993. 

1.  TA^  Various  Forms  of  Probate  and  Contest^  993. 

2.  Application  for  Probate^  997. 

a.  Who  May  Apply ^  997. 

b.  Form  and  Contents  of  Application^  999. 

3.  Repropounding  a  Will  Once  Probated  or  Rejected^  1000. 

4.  Order  on  Filing  the  Application^  1003. 

5.  Notice  of  Proceedings  for  Probate  or  Contest^  1003. 

6.  Hearing  on  Applications  Not  Formally  Contested^  1005.' 

7.  Time  for  Contesting  Probated  Will^  1006. 

8.  Form  of  Contest — In  Writings  1007. 

9.  Parties  to  Formal  Contests^  1008. 

a.  The  General  Rule,  1008. 

b.  Plaintiffs  or  Contestants,  1008. 
In  General — joinder  of  Plaintiffs,  1008. 
Parties  Not  Heard  at  Original  Probate,  1008. 

j)  Contestants  by  Virtue  of  Interest  or  Relation- 
ship, 1009. 
'4)  Objection  for  Want  of  Interest,  10 15. 
J5)  Determination  of  Question  of  Interest,  10 16. 

c.  Defendants,  10 16. 

d.  Intervention^  1017. 

e.  Effect  of  Omitting  Interested  Parties,  10 18. 
i)  Objection  Takenin  Defendant's  Pleading,  1018. 
2)  Appeal  or  Error ^  or  Bill  of  Revieio,  1018. 

(3)  Collateral  Attack  on  judgment,  1018. 
10.   The  Contestant's  Pleading,  loip. 

a.  Plea  of  Another  Application  Pending,  1019. 

b.  Averment  of  Contestant's  Interest,  10 19. 

c.  Averment  of  Grounds  of  Contest,  1020. 
(i)  Necessity  of  Averment,  1020. 
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(2)  Sufficiency  of  Averment^  102 1. 
'a\  In  General^  102 1. 

bS  Fraud  or  Undue  Influence^  1022. 

\c)   Want  of  Testamentary  Capaatf^  1023. 
(^)  Invalidity  of  Execution^  1023. 
(^)  Revocation  of  Willy  1024. 

d.  Averment  as  to  Time  of  Bringing  Suit^  1024. 

e.  Miscellaneous   Averments  According   to  Natwe  ef 

Pleading  or  Proceedings  1024. 
/.  Prayer^  1025. 
g.   Verification^  1025. 
h,  AmefidmentSy  1025. 

11.  The  Defendant* s  Pleadings  and  Replication  Tkerehyvni 

12.  Appointment  of  Guardians  Ad  Litem  for  Infants^  102S. 

13.  Abatement  by  Death  or  Transfer  of  Interest^  1028. 

14.  Withdrawaly  or  Voluntary  Nonsuit  or  Dismissal^  1028. 

15.  Removal  of  Proceeding  to  Federal  Courts  1030. 

16.  Right  to  yury  Trial  of  Will  ContestSy  103a 

17.  Awarding  Issues  and  Frame  and  Form  Thereof  1052. 

a.  General  or  Special  Issues,  1032. 

b.  Demand  for  Issues,  i^SS* 

c.  Plaintiffs  and  Defendants  in  Issues^  1035. 

d.  General  Requisites  of  SpecicU  Issues^  io3S* 

e.  Issue  Directed  to  Part  of  a  Will^  1036. 
/.  Successive  Issues^  io37» 

18.  TricU  of  Issues  by  yury,  1037. 

a.  In  General,  1037. 

b.  Order  of  Proof,  1038. 

c.  Open  and  Close,  1038. 

d.  Questions  of  Law  and  Fcut,  and  Instmctums,  103I 
Testamentary  Capacity,  1038. 
Fraud  or  Undue  Influence,  1038. 

(3)  Validity  of  Execution,  1038. 

(4)  Features  Common  to  All  instructions,  1039^ 

19.  Directing  Verdict,  1040. 

20.  Verdict,  1040. 

a.  Form  and  Validity,  1040. 

b.  ^Conclusiveness,  1042. 

21.  Trial  by  the  Court,  1043. 

22.  judgment  or  Decree,  1043. 

a.  Rendition,  Form,  and  GenercU  Requisites,  1043. 

b.  Qualified,  Limited,  and  Partial  Probates,  1046. 

c.  Determining  Construction  or  Operation  of  WtU,  104S. 

d.  On  Two  or  More  Instruments,  1049. 

23.  Costs  and  Expenses,  1049. 

a.  Security  for  Costs,  1049. 

b.  Allowance  Prior  to  Probate  and  for  Purpose  0fO^ 

test,  1049. 

c.  Inherent  Pojver  to  Award  Costs ^  1050* 

d.  By  Statutory  Provision,  1050. 

e.  Exercise  of  Discretion,  1052. 
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p^;.  24.   Vacating  judgment  or  Decree^  105 4* 

fl.  Power  to  Vacate^  and  Grounds  for  Vacating^  1054. 

b.  Who  May  Make  the  Application^  1058. 

c.  Laches  in  Making  Application^  1058. 

d.  The  Petition,  1058. 

e.  Notice  of  Application,  1058. 
/.  Effect  of  Vacating,  1058. 

25.  New  Trials,  1059. 

26.  Bill  of  PevieWy  1059. 

27.  Appeal  and  Error,  1060. 
<z.  /sc?r  7>/a/  2?^  iViw^,  1060. 
^.  /^5?r  Errors  of  Law,  1060. 

28.  Collateral  Attack  on  judgment  or  Decree ^  1061. 

29.  Bill  to  Set  Aside  judgment  or  Decree,  1064. 

30.  Statutory  Suits  to  Establish  Rejected  Wills^  1065. 

n.  Of  VvHCTrpATiYE  Wills,  1065. 
m.  Of  Lost  ob  Destboteb  Wills,  1065. 
IT.  Pbobate  ob  Admission  to  Becobd  of  Fobeigh  Will8»  io66. 

1.  Power  and  Duty  of  tJu  Court,  1066. 

2.  Who  May  Make  the  Application^  1069. 

3.  Form  and  Contents  of  Application^  2070. 

4.  Notice  of  Hearing y  1071. 

5.  Hearing  and  Contest,  107 1. 

a.  Hearing,  107 1. 

b.  Grounds  of  Contest ^  1073. 

c.  Form  of  Contest  and  Trial  Thereof  ^  1074. 

6.  Order  or  yudgmenty  1075. 

7.  Statutory   Contest  of  Order  or  Judgment  Admitting  to 
Record^  1076. 

8.  Second  Application  After  Allowance  or  Rejection  of  Former, 
1076. 

9.  Appeal  or  Error,  1076. 
10.  Collateral  Attack  on   Order  or  Judgment  Admitting  to 

Record,  1077. 

y.  Bills  in  Chahoebt  ahd  Statutobt  Suits  to  Establish  ob 
Set  Aside  Wills,  1078. 

I.  Of  Doxestic  Wills  Oekeballt  —  1.  The  Yarioiu  Forms  of 
Probate  and  Contest.  —  in  the  English  EoelaiiMtioal  Conrti,  which  had 
exclusive  jurisdiction  of  wills  so  far  as  they  operated  upon  per- 
sonal property,  but  no  jurisdiction  in  respect  of  devises  of  real 
estate,*  there  were  two  modes  of  obtaining  probate,  one  in  com- 
mon form  and  the  other  in  solemn  form  or  per  testes.  The  pro-, 
bate  was  said  to  be  in  common  form  when  the  executor  presented 

1.  In  proceedings  affecting  title  or  Kirk  v.  Bowline,  20  Neb.  260*    Floyd 

possession  of  real  estate  claimed  under  v.  Herring,  64  N.  Car.  409;   Ward  r. 

the  will,  especially  in  actions  of  eject-  Vickers,  2  Hay  w.  (N.  Car.)  164;  Tomp- 

ment,  the  original  will  had  to  be  pro-  kins  v,  Tompkins,  i  Story  (U.  S.)  547. 

duced  and  proved  the  same  as  a  deed  See  also  the  cases  cited  in  the  next  note 

or    any    other    disputed    instrument,  but  one. 
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the  will  for  probate  in  the  absence  of  the  parties,  and,  without 
citing  them,  proceeded  ex  parte  with  his  proof;  *  and  it  was  said 
to  be  in  solemn  form  when  those  in  interest  were  cited  to  be 
present,  and  full  proof  was  made  by  the  examination  of  witnesses. 
When  a  will  was  proved  in  common  form,  the  court  might  at  any 
time  within  thirty  years  after  probate,  of  its  own  motion  or  at  the 
instance  of  the  next  of  kin  or  other  person  interested,  require  the 
executor  to  prove  the  will  in  solemn  form.* 

In  tfa«  Uaitad  ttotat  there  is  a  general  similarity  of  practice  in 
administering  the  various  statutory  methods  of  probate  and  con- 
test, but  a  considerable  diversity  in  their  technical  features.'  In 
some  of  the  states  the  proceeding  in  the  probate  court  upon  the 
original  application  for  probate  is  entirely  ex  parte,  but  some 
proof  of  the  will  other  than  the  oath  of  the  executor,  which  was 
sufficient  for  the  English  probate  in  common  form,  is  always 
required.*     In  others  a  notice  and  an  opportunity  for  a  contest 

1.  "  In  England    ♦    «    ♦    the   pro-  Johnston,    12   Ired   L.    (N.  Car.)  3SS." 

bate  of  the  will  in  the  common  form  Randolph   ?>,  Hughes,  89  N.  Car.  43S; 

consists  of  the  oath  of  the  executor  that  Ralston  v,  Telfair,  i  Dev.  &  B.  L(K. 

the  paper  propounded  is  the  true  last  Car.)  482. 

will  and  testament  of  the  deceased,"  ^   Oregon,  —  Hubbard    v.   Hubbard,  7 

etc.     Matter  of  Drayton,  4  McCord  L.  Oregon  42. 

(S.  Car.)  46.  South  Carolina,  —  Matter  of  DraytoD, 

8.  Matter  of  Straub,   49   N.  J.   Eq.  4   McCord   L.   (S.   Car.)  46;  Davis  r. 

264:  Wills  V,  Spraj^gins,  3  Gratt.  (Va.)  Port,  3  Brev.  (S.  Car.)  197. 

543;  Redmond  v,  Collins,  4  Dev.  L.  (N.  Vermont.  —  Domestic,  etc.,  Missioa- 

Car.)  438.  ary  Soc.  v,  Eells,  68  Vt.  497;   Ivcs  «. 

For  other  American  cases  describing  Allyn,  12  Vt.  589. 

the  probate  in  common  and  in  solemn  Virginia,  —  Schultz    v.   Scholtz,  10 

form     in    the     English    ecclesiastical  Gratt.  (Va.)  358;    Wills  v.  Spraggios,  3 

courts  and  the  effect  thereof  see:  Gratt.  (Va.)  529. 

Alabama,  —  Knox  v,  Paull,  95  Ala.  fVisconsin, — O'Dell   v.    Rogers,  44 

505.  Wis.    136;    Jackman's   WiU,    a6  Cis. 

Colorado.  —  Clough     v,    Clough,    10  104. 

Colo.  App.  433.  United  States.  —  Tompkins  v.  Toop- 

Georgia,  —  Brown    v,   Anderson,    13  kins,  i  Story  (U.  S.)  547. 

Ga.  177.  8.  Thus  the  interest  necessary  to  ea- 

Illinois,  —  Luther  t'.  Lather,  122  111.  able  a  party  to  contest  a  will  or  its  pro- 

558.  bate,  the  sufficiency  of  his  allegauotts, 

Kentucky.  —  Sneed  v.*Ewing,  5  J.  J.  the  rules  as  to  proper  or  necessary  p»r- 

Marsh.  (Ky.)  460;  Rogers  v,  Thomas,  i  ties,  framing  issues  for  the  jury,  tnil 

B.   Mon.   (Ky.)  390;    Wells's  Will,   5  instructions,  verdict,  and  judgmeni  are 

Litt.  (Ky.)  273;    Bowman  v,  Bartlet,  3  essentially  the  same,  whether  the  coo- 

A.   K.   Marsh.  (Ky.)  86;    Singleton  r.  test  is  in  the  probate  court  on  writteo 

Singleton,  8  B.  Mon.  (Ky.)  340.  objections  or  a  petition  to  revoke  ibe 

Massachusetts.  —  Waters  v.  Stickney,  probate,  or  in   an   appellate  court  oa 

12  Allen  (Mass.)  i.  reasons  of  appeal,  or  in  another  court 

Mississippi.  —  Martin  v.  Perkins,  56  on  a  code  complaint  or  a  bill  in  chio- 

Miss.  204.  eery;    and  in  framing  the  analysis  of 

New  Hampshire,  —  Noyes  v.  Barber,  the  subject  in  the  succeeding  scctioas 

4  N.  H.  406.  of  this  article  no  distinction  has  bees 

Ne7o    York.  —  Cottier    v.     Idley,    i  made  between  these  several  forms  of 

Bradf.  (N.  Y.)  04.  proceeding. 

North  Carolina,  —  Redmond  v.  Col-  4.  As  to  the  practice  in  the  probate 

lins,  4  Dev.  L.  (N.  Car.)  430;    Ward  v.  court  on  applications  not  formally  coa- 

Vickers,  2  Hayw.  (N.  Car.)  164;    Os-  tested  see  i»/ra,  L  6. /T-fariiiitf  «•  j<^** 

borne  v.  Leak,  89  N.  Car.  433;  Love  v.  cationt  Not  Formally  Contested, 
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arc  given,  formal  or  informal,  in  the  probate  court.     If  the  will  is 
allowed  or  rejected  without  a  contest,  or  after  a  contest  not  tried 
Kcr  by  jury,  an  appeal  may  usually  be  taken  to  an  intermediate  appel- 

x:  late  court  having  a  jury,  where  the  case  is  tried  de  novo^^  and  this 

remedy  is  sometimes  exclusive.  In  others,  after  a  decree  of  the 
probate  court  allowing  the  will,  a  retrial  may  be  had  upon  petition 
to  that  court  to  revoke  the  probate,  or  an  action  at  law  or  a  suit 
in  chancery  to  contest  the  validity  of  the  probated  will  may  be 
brought  in  another  court  within  the  county.*  These  methods  of 
contest  by  appeal,   by  petition  to  revoke  the   probate,  or  by 

1.  See  infra^  I.  27.  a.  For  Trial  De  same  point  in  Ohio^  Holraan  v.  Riddle, 

Novo,  8  Ohio  St.  386. 

8.  SubtUaoeof  Soma  of  the  fiUtntei  aad  Parties  who  appealed  and  contested 
Conitmotion  Thareof.  —  In  California  a  the  original  probate  where  they  were 
petition  to  revoke  the  probate  of  a  will  entitled  to  a  jury  trial  thereon  are  de- 
may  be  filed  when  '*  the  original  pro-  barred  from  bringing  the  original 
bate  was  granted  without  a  contest.*'  action  to  set  aside  the  probate.  Gregg 
Code  Civ.  Pro.  Cal.,  §  1330.  Filing  a  v,  Myatt,  78  Iowa  703  [distinguishing 
written  opposition  to  probate  and  with-  Leighton  v,  Orr,  44  Iowa  679;  In  rt 
drawing  the  same  after  demurrer  s us-  Middleton,  72  Iowa  424];  Smith  v. 
tained,  but  before  any  issues  of  fact  James,  74  Iowa  462. 
are  raised,  does  not  create  a  **  contest  "  In  Kentucky  nonresidents,  under  cer- 
80  as  to  preclude  the  filing  of  a  petition  tain  circumstances,  and  "  any  other 
under  the  statute.  Matter  of  Robin-  person  interested  who  was  not  a  party 
son,  106  Cal.  493,  holding  also  that  to  the  proceeding  by  actual  appearance 
where  no  objection  to  the  right  of  the  or  being  personally  served  with  pro- 
contestant  to  file  the  petition  is  made  cess  "  may  file  a  petition  in  equity  to 
in  the  trial  court  it  cannot  be  made  on  impeach  the  probate  and  have  the 
appeal.  question    retried.       Stat.    Ky.,    1894, 

"  A  contest  made  by  an  attorney  ap-  ^  4861.     The  action   can   be   brought 

pointed  by  the  court  does  not  bar  a  only  after  decision  of  the  Circuit  Court 

contest  after  probate  by  the  parly  so  on    appeal    from   the    County  Court, 

represented,"  if  commenced  within  the  Abbott  z^.  Traylor,  11  Bush  (Ky.)  335; 

time  limited  by  the  statute.    Code  Civ.  Hughey  v,  Sidwell,  18  B.  Mon.  (Ky.) 

Pro.     Cal.,     §     1307;    Cunninfl^ham's  260. 

Esute,  54  Cal.  556.  In  Missouri  the  statute  providing  for 

The  statutory  contest  in  the  probate  an  original  action  to  contest  a  probated 
court  is  a  civil  action  within  the  mean-  will  does  not  designate  it  as  a  proceed- 
ing of  Code  Civ.  Pro.  Cal.,  §  1881,  ing  in  chancery,  and  it  is  technically  a 
subdiv.  4,  prohibiting  physicians  and  proceeding  at  law.  Lilly  v,  Tobbein, 
surgeons  from  testifying  to  certain  103  Mo.  477;  Appleby  t^.  Brock,  76  Mo. 
matters  in  a  *' civil  action,"  etc.  314,  holding  tl)at  the  Supreme  Court 

In  Iowa  the  authority  for  bringing  on  appeal  will  not  consider  the  weight 

an  action  to  set  aside  a  probated  will  of  evidence;  Young  v»  Ridenbaugh,  67 

is  given  by  implication  in  Code  1897,  Mo.  574;  Eddie  v.  Parke,  31  Mo.  513; 

g  3296,  which  provides  that  the  original  Swain  v,  Gilbert,  3  Mo.  347,  holding 

probate  shall  be  conclusive  *'  until  set  that  the  petition  should  be  presented 

aside  by  an  original  or  appellate  pro-  to  the  law  side  of  the  court.     But  it  has 

ceeding."     Gregg  v,  Myatt,  78  Iowa  many  of  the  features  of  a  suit  in  chan- 

703;    Leighton  v.   Orr,  44  Iowa  679;  eery,  especially  in  respect  of  the  per- 

In  re  Middleton,  72  Iowa  424;  Gilruth  sons    necessary    to  be   made   parties. 

V.  Gilruth,  40  Iowa  346;   Havelick  v.  Lilly  v.  Tobbein,  103  Mo.  477;  Eddie  v. 

Havelick,  18  Iowa  414.     In  an  action  Parke,  31  Mo.  513. 

to  construe  and  enforce  a  will  a  cross-  In  New  York  the  code  contemplates 

bill  by  a  party  interested  directly  attack-  a  contest  of  the  original  application  for 

ing  its  validity  may  be  regarded  as  an  probate  in  the  Surrogate's  Court  at  the 

onginal   action    contemplated   by  the  option  of  the  parties  cited,   and  such 

code  provision  above  cited.     Kelsey  v,  contest  may  be  continued  de  novo  on 

Kelsey,  57  Iowa  383.    See  also  to  the  appeal    in  the  Supreme    Court.    See 
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original  action,  correspond  in  purpose  and  effect  to  the  probate  in 
solemn  form  of  the  English  ecclesiastical  courts.* 

Willi  of  Real  Ettote.  —  In  a  great  majority  of  the  United  States  the 
probate  court  has  exclusive  jurisdiction  to  admit  to  probate  wills 
containing  devises  of  real  estate,*  and  such  wills  are  probated 
and  contested  in  the  same  manner  as  wills  of  personalty  alone. 

Code  Civ.  Pro.»  §§  2614  et  seq,^  2586,  in,  is  concluded  by  a  judgment  estab- 
2588.  Again,  a  party  interested  may,  lishing  the  will,  and  cannot  afterwards 
within  a  year  from  the  recording  of  the  file  a  petition  under  section  2647  to  re- 
decree,  revive  the  contest  by  petition  to  voke  the  probate.  Matter  of  Rup- 
the  Surrogate's  Court  to  revoke  the  paner,  15  Misc.  Rep.  (N.  Y.  Surrogate 
probate,  and  thus  secure  a  trial  of  the  Ct.)  654. 

matter  denovo.  Code  Civ.  Pro.,  §  2647;  If  the  Original  ApplioatloB  for  Probate 
Matter  of  Kellum,  50  N.  Y.  298,  con-  Is  Bcjoeted  the  proponent  may  appeal 
struing  that  provision.  Lastly,  he  may  and  have  a  trial  de  novo.  See  infra^  I. 
within  two  years  bring  an  action  to  27.  a.  For  Trial  De  Novo,  Or  in  some 
determine  the  validity  of  the  probated  states  he  may  bring  an  action  in  an- 
will  in  the  Supreme  Court  and  here  other  court  to  establish  the  rejected 
also  secure  a  trial  de  novo.  Code  Civ.  will.  See  infra^  I.  30.  Statutory  Suits 
Pro.,  §  2653a,  as  amended  by  Laws  to  Establish  Rejected  IVills, 
1897,  c.  104.  Change  of  Venne.  —  In  Maine  the  pro- 
Prior  to  the  amendment  just  men-  ceeding  on  appeal  from  the  probate 
tioned,  section  2653a  authorized  an  court  for  trial  de  novo  is  in  the  nature 
action  only  by  a  **  person  interested  of  an  action  and  is  within  the  statute 
in"  the  will,  which  was  confined  by  authorizing  a  change  of  venue  for  local 
construction  to  persons  interested  in  prejudice.  Backus  v,  Cheney,  80  Me« 
the  maintenance  of  the  will.  Lewis  v,  17.  See  generally  article  Change  op 
Cook,  150  N.  Y.  163  [followed  in  Whit-  Venue,  vol.  4,  pp.  373,  403. 
ney  v,  Britton,  16  N.  Y.  App.  Div.  457],  1.  Knoxz'.  PauU.  95  Ala.  505;  Kumpe 
^z/^rrw/iwf  in  effect  Thomas  V.  Thomas,  v.  Coons,  63  Ala.  448;  Johnston  r. 
o  N.  Y.  App.  Div.  487,  and  Snow  z'.  Glasscock,  2  Ala.  218;  Shaw'v.  Camp« 
Hamilton,  90  Hun  (N.  Y.)  161.  which  61  111.  App.  70;  Luther  v,  Luther,  122 
held  ihat  the  term  included  heirs  and  111.  558;  Collier  v.  Idley,  i  Bradf.  (N. 
next  of  kin.  By  the  amendment  the  Y.)  94;  Haynes  v.  Haynes,  33  Ohio  St. 
action  may  be  brought  as  well  by  heirs  598;  Dew  v,  Reid,  52  Ohio  St.  526. 
at  law  or  next  of  kin  and  the  probate  As  to  the  nature  of  the  jurisdiction 
may  be  contested.  exercised  by  a  court  of  chancery  on  a 
Since  the  enactment  of  section  2653a,  bill  filed,  under  statutory  provisions,  to 
just  cited,  it  is  said  that  it  is  hardly  contest  the  validity  of  a  will  admitted 
worth  while  to  appeal  from  a  surro-  to  probate,  see  Schultz  v,  Schultz,  10 
gate's  decree  admitting  a  will  to  pro-  Gratt.  (Va.)  358. 

bate,  unless  the  appeal  is  based  solely  2.  Alabama.  —  Knox    v,   Paull,   95 
upon  questions  of  law,  as  that  section  Ala.  505;  Wood  v.  Mathews,  53  Ala.  i; 
gives    a     remedy    equally     or    more  Herbert  v.  Han  rick,  16  Ala.  581;  Good- 
effectual.     Matter  of    Beck,   6  N.   Y.  man  v.  Winter,  64  Ala.  410. 
App.  Div.  211.  California, — Castro  v.   Richardson, 

The  petition  to  revoke  under  section  18  Cal.  478. 

2647,  above  cited,  cannot  be  filed  by  a  Delaware,  —  Cummins  v,  Cummins, 

contestant  who  has  succeeded   in   re-  i  Marv.  (Del.)  423. 

versing  the  original  decree  of  probate  Illinois.  —  Luther  v,  Luther,  122  111. 

on  trial  by  jury   upon  appeal   to  the  558. 

Supreme  Court.    The  will  referred  to  Indiana.  —  Pitts   v,  Melser,  72  Ind. 

in  the  code  is  one  that  has  been  proved  469;   Mauck  v.  Melton,   64  Ind.  414; 

in  the  Surrogate's  Court,  not  in  the  Rogers  v,  Stevens,  8  Ind.  464. 

Supreme  Court.     Matter  of  De  Haas,  Iowa.  —  Kostelecky  v,  Scherhart,  99 

24  Misc.  Rep.  (N.  Y.  Surrogate  Ct.)  420.  Iowa  120. 

One  who  was  a  party  to  an  action  in  Kansas, — Meyers  v.  Smith,  50  Kan.  i. 
the  Supreme  Court  to  determine  the  Kentucky,  —  Allen  v,  Froman,  96  Ky. 
validity  of  the  will  under  section  2653/1,  3^3;  Miller  v.  Swan,  91  Ky.  36;  Ruth- 
above  cited,  and  duly  appeared  there-  erford  v,  Clark,  4  Bush  (Ky.)27;  Jacob 
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2.  Application  for  Probate  —  a.  Who  May  Apply  —  Sxeontor  or 

Any  P«non  Interested.  —  In  the  English  ecclesiastical  courts y  which  had 
jurisdiction  only  of  wills  of  personalty,  a  will  could  be  propounded 
by  none  but  the  executor  named  in  it,  either  voluntarily  or  upon 
the  citation  of  others  interested  in  the  subject.^  If  the  executor 
refused  or  renounced  it  could  then  be  propounded  by  any  other 
person  interested.*  In  a  few  of  the  United  States  the  primary 
right  to  offer  the  will  for  probate  belongs  to  the  executor,  if  one  is 
named,  and  a  party  interested  may  act  only  where  none  is  named 
or  the  executor  is  dead,  nonresident,  or  refuses  to  act,  etc.* 

V,  PuUiam.  3  J.  J.  Marsh.  (Ky.)  2CX);  Jihode      Island,  —  Mathewson      v, 

Payne's  Will,  4  T.  B.  Mon.  (Ky.)  427;  Spragae.   i   Curt.    (U.    S.)    457,    and 

Wells's  Will,  5  Litt.  (Ky.)  276.  Tompkins  r.  Tompkins,  i  Story  (U.  S.) 

Maim,  —  Patten  v,  Tallman,  27  Me.  547.  declaring  the  law  of  Rhode  Island. 

17;  Ex  />.  Fuller,  2  Story  (U.  S.)  327,  a  South   Carolina,  —  Rumph   v,  Hiott, 

case  governed  by  the  law  of  Maine.  35  S.  Car.  444. 

Massachusetts,  —  Tompkins  v,  Tomp-  Tennessee,  —  Wright  v,  Smithson,  7 

kin^,  I  Story  (U.  S.)  547.  declaring  the  Lea  (Tenn.)  12;  Exp,  Williams,  i  Lea 

law    of   Massachusetts;   Shumway  v.  (Tenn.)  529. 

Holbrook,  i  Pick.  (Mass.)  114;  Parker  Vermont,  —  Ives  v.  Allyn,  13  Vt.  629, 

v.  Parker,  II  Cush.  (Mass.)  519;  Waters  12  Vt.  589;  Domestic,  etc..  Missionary 

V,  Siickney,  12  Allen  (Mass.)  i.  Soc.   v,   Eells,   68  Vt.  497;   Walton  v, 

Michigan.  —  Johnson  v,  Johnson,  70  Hall,  66  Vt.  455. 

Mich.  65;  Lloyd  z'.  Chambers,  56  Mich.  Virginia,  —  Norvell  v,  Lessueur,  33 

236;  Richards  v.  Pierce,  44  Mich.  444;  Gratt.  (Va.)  222;  Schultz  v.  Schultz,  10 

Pope  V.  Cutler.  34  Mich.  150.  Gratt.  (Va.)  369;  Vaughan  v.  Green,  i 

Minnesota,  —  Greenwood  v,  Murray,  Leigh  (Va.)  287. 

26  Minn.  259;  Babcock  v,  Collins,  60  Wisconsin, — O'Dell    v,   Rogers,   44 

Minn.  73.  Wis.  136;  Archer  v.  Meadows,  33  Wis. 

Mississippi.  —  Scott  v,  Calvit,  3  How.  166. 

(Miss.)  148 ;  Martin  v,  Perkins,  56  Miss.  In  the  District  of  Columbia,  Florida,  and 

204;  Rothschild  v.  Hatch,  54  Miss.  554;  Hew  Tork  the  probate  of  a  will  is  only 

Wells  V,  Wells,  35  Miss.  638.  prima  facie  evidence  of  its  validity  in 

Missouri,  —  Jourden  v,  Meier,  31  respect  of  devises  of  real  estate.  Bar- 
Mo.  40.  hour  V,  Moore,  4App.  Cas.(D.  C.)  535; 

Nebraska,  —  Loosemore  v.  Smith,  12  Webb  v.  Janney,  9  App.  Cas.  (D.  C.) 

Neb.    343;   Kirk  v.  Bowling,  20  Neb.  41;    Belton   v.   Summer,  31  Fla.   139; 

260.  Snow  V,  Hamilton,  90  Hun  (N.  Y.J  157; 

New  Hampshire,  —  Poplin  v,  Hawke,  Bailey  v,  Stewart,  2  Redf.  (N.  Y.)  212; 

8  N.   H.   124;  Barstow  v,  Sprague,  40  Bailey  v,   Hilton,   14    Hun  (N.  Y.)  3; 

N.  H.  27.  Lewis  v.  Cook.  150  N.  Y.  163;  Corley 

North  Carolina,  —  Osborne  v.  Leak,  v.  McElmcel,  149  N.  Y.  228;  Matter  of 

89  N.  Car.  433;  London  V.  Wilmington,  Merriam,  136  N.  Y.  58. 

etc.,  R.  Co.,  88  N.  Car.  584.  In  Marybuidthe  admission  to  probate 

Ohio,  —  Woodbridge  v.  Banning,  14  of  a  will  of  realty  is  prima  facie  evi- 
Ohio  St.  328;  Swazey  v,  Blackman,  8  dence  of  its  validity.  Warford  v,  Col- 
Ohio  5;  McClaskey  v,  Barr,  54  Fed.  vin,  14  Md.  532.  But  if  the  will  is 
Rep.  781,  a^rmiMf  47  Fed.  Rep.  154.  rejected    the  judgment  is  conclusive 

Oregon.  —  In    re   John,    30    Oregon  against  collateral  attack  in  an  action  of 

494;  Willamette  Falls  Canal,  etc.,  Co.  ejectment.    Johns  v,  Hodges,  62  Md. 

V.  Gordon,  6  Oregon   175;    Jones    v,  525. 

Dove,  6  Oregon  188.  1.  Redmond  v,  Collins,  4  Dev.  L.  (N. 

Pennsylvania.  —  Warfield  v.  Fox,  53  Car.)  440;  Wills  v,  Spraggins,  3  Gratt. 

Pa  St.  382;  Wall  V,  Wall.  123  Pa.  St.  (Va.)  542. 

545;  McCay  r.  Clayton,  119  Pa.  St.  133;  8.  Redmond  v,  Collins,  4  Dev.  L.  (N. 

Broe  V,  Boyle,  108  Pa.  St.  76;  Cochran  Car.)  440. 

V.  Young,   104  Pa.  St.  333;  Wilson  v,  8.  Sec   Georgia  Code  (1895),  §  3292; 

Gaston,  92  Pa.  St.  207.  Finch  v.  Finch,  14  Ga.  362,   holding 
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But  in  most  of  the  states  the  will  mav  be  propounded  in  the  first 
instance  by  any  person  interested.*  By  express  provision  of 
statute  in  some  of  the  states,  the  will  may  be  exhibited  by  any 
person  and  proof  may  be  immediately  taken  ex  parte;  *  but 
usually  when  the  will  is  thus  presented  by  a  stranger  the  statutes 
provide  for  notice  to  the  executor  or  others  interested  in  its 
provisions. 

Interest  of  AppUoftnt.  —  In  the  absence  of  statutory  provisions  to 
the  contrary,  a  party  propounding  a  will  must  have  an  interest  as 
executor  or  otherwise ;  •  but  the  application  may  be  made  by  his 

that  *'  until  the  executors  were  cited  to  jud|^e  may,  ex  officio^  or  at  the  instance 

provethe  will,  or  good  cause  shown  why  of  any  one,  cite  the  executor  to  prove 

they  w6re  not,  such  as  their  death  or  the  will,  because  the  applicant  may  be 

nonresidence,  the  propounder  [legatee]  ignorant  of  the  contents  of  the  will, 

had  no  right  to  offer  the  will  for  pro-  and  may  expect  a  legacy,  and  has  a 

bate  on  his  own  account;"  North  Car-  right  to  be  informed.     3  Bac.  Abr.  40, 

olina  Code  (1883),  g§  2151,  2152;  Red-  Executors,   etc.,    E,    8;    Godolph.   60. 

mond  V.  Collins,  4  Dev.  L.  (N.  Car.)  Besides,  the  legatees  or  devisees  may 

43oi   holding   that  a  legatee  may  pro-  be  absent  or  unknown;  in  which  cases 

pound   the  will    if    the    executor    re-  it  is  proper  for  the  judge  of  probate  to 

nounces;  Enloe  v.  Sherrill,  6  Ired.  L.  proceed  ex  officio,  and  to  prevent  the 

(N.  Car.)  212.     See  also  Ford  r.  Ford,  concealment,    suppression,  or   loss  of 

7  Humph.  (Tenn.)  92.  the    will.*'     Stebbins    v,    Lathrop,    4 

A  devisee,  in  the  absence  of  such  a  Pick.  (Mass.)  42. 

statute  as  is  mentioned  in   the   text,  8.  See   Martin   v,  Perkins,  56  Miss, 

would   undoubtedly   be   competent   to  207,  quoting  the  Mississippi  statute, 

apply  for  probate  in  the  first  instance  8.  Enloe  v.  Sherrill,  6  Ired.  L.  (N. 

in  those  states  where  wills  of  realty  Car.)  212;  Finch  v.  Finch,  14  Ga.  362, 

must   be   probated,   as  the  probate  of  holding  that  an  application  made  by 

sjch  wills  depends  entirelv  upon  stat-  one  having  no  right  may  be  dismissed 

ute.     Wells's  Will,  5  Litt.  (Ky.)  276.  upon    the    suggestion    of    an    amicus 

1.  See  Wells  v.  Wells,  4  T.  B.  Mon.  curia.    The  court  also  said  that*'  where 

(Ky.)  152;  Ly tie's  Succession,  i  Rob.  the  interest  does  not  prima  facie  ap- 

(La.)  268:  Stebbins  v.  Lathrop,  4  Pick,  pear,  as  for  instance  where  a  creditor 

(Mass.)   33;    Eliot  v.    Eliot,    10  Allen  seeks  to  set  up  the  will,  the  propounder 

(Mass.)  357;  Taylor  t'.  Bennett,  i  Ohio  may  make  his  interest  appear  by  his 

Cir.  Cu  Rep.  95,  i  Ohio  Cir.  Dec.  57;  own    oath,    or    by    some    other  testi- 

Elwell    V,    Universalist   Gen.  Conven-  mony;"  but  that  where  the  will  shows 

tion,  76  Tex.  514;    Phelps  ».  Ashton,  that  the  propounder  is  a  legatee  a  re- 

30  Tex.   344;    Schultz   v,   Schultz,    10  sort  to  aliunde  evidence  of  interest  is 

Gratt.  (Va.)  369;  Wills  v,  Spraggins,  3  unnecessary.      See  further  as  to  suffi- 

'  Gratt.  (Va.)  542.  ciency  of  interest,  infra,  IV.    2.    Who 

Compalling  Custodian  of  Will  to  Pro*  May  Make  the  Application,  relating  to 
dace  It.  —  The  statutes  frequently  the  interest  of  an  applicant  for  the  ad- 
authorize  the  court,  upon  application  mission  to  record  of  a  foreign  will, 
of  a  party  interested,  to  compel  a  per-  Tho  Wife  of  a  Devisee  does  not,  by 
son  who  is  alleged  to  have  possession  reason  of  her  inchoate  right  of  dower, 
of  the  will  to  produce  it  for  probate,  have  sufficient  interest  to  propound  the 
For  construction  of  such  statutes  and  will.  Matter  of  Rollwagen,  48  How. 
for  proceedings  under  them  see  Matter  Pr.  (N.  Y.  Surrogate  Ct.)  103. 
of  Foos,  2  Dem.  (N.  Y.)  600;  Stebbins  Widow  of  Deoedent.  —  In  Kennard  v. 
V,  Lathrop,  4  Pick.  (Mass.)  33:  Loring  Kennard,  63  N.  H.  303,  the  discussion 
V.  Oakey,  98  Mass.  267;  Nichols's  proceeds  upon  the  assumption  that  the 
Estate,  3  Pa.  Super.  Ct.  Rep.  484;  widow  is  not  **  interested  "  in  the  will, 
Roberts  v.  Trawick,  13  Ala.  68;  Israel  within  the  meaning  of  the  statute,  so 
V,  Wolf,  100  Ga.  339;  Duckworth  v.  as  to  entitle  her  to  apply  for  probate 
Matlock,  31  Ind.  380.  thereof. 

ProeeedingEx  Officio.  —  '*  It  is  said  the  A  Creditor  of  the  Decedent  and  also  of 
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agent  or  attorney,*  and  any  interest,  however  slight,  and  even, 
it  seems,  the  bare  possibility  of  an  interest,  is  sufficient  to  entitle 
a  party  to  propound  a  testamentary  paper.* 

PartiM  Interested  May  Jein  in  propounding  the  will.' 

b.  Form  and  Contents  of  Application  —  voznu  —  Where 

the  statute  prescribes  no  form  of  application  it  may  be  made 
orally;  *  but  the  better  practice  is  to  make  it  in  writing,*  and  the 
probate  court  has  a  discretion  to  require  that  it  be  made  in  that 
form.* 

Contents.  —  It  is  the  better  practice  to  allege  in  the  petition  for 
probate  the  facts  necessary  to  show  the  jurisdiction  of  the  court, 
the  validity  of  the  will,  the  interest  of  the  proponent,  and  the 
names,  description,  and  residence  of  those  who  would  be  entitled 
to  the  estate  as  heirs  or  distributees,^  and  this  is  in  substance 

the  executor  and  principal  legatee  was  must  be  extended  to  the  petitioner  by 

held  to  have  sufficient  interest,  in  Steb-  the  judge,  in  the  consideration  of  pre- 

bins  f.   Lathrop,  4  Pick.  (Mass.)  33,  liminary  questions,  because  it  cannot 

where  the  court  said  that  '*  by  our  law  always  be  foretold  who  may  be  inter- 

whoever  has  a  right  to  offer  a  will  in  ested  or  what  the  interpretation  of  the 

evidence,  or  to  make  title  under  it,  will  may  be."     Keniston  v,  Adams.  80 

may  insist  on  having  it  proved."     See  Me.  2^. 

also  Wells  v.  Walsh,  87  Wis.  67.  8.  Clemens  v.  Patterson,  38  Ala.  721; 

A  Chiardian  ef  an  In&nt  Legatee  may  Deslonde  v.  Darrington,  29  Ala.  92. 

petition  for  probate.     Morford  v,  Dief-  4.  Small  v,  McCalley,  51  Ala.  527; 

fenbacker,  54  Mich.  593,  holding  also  Deslonde  v,   Darrington,   29  Ala.  92, 

that  a  decree  allowing  the  will  cannot  holding  that  where  two  executors  orally 

be  collaterally  attacked  on  the  ground  propounded  the  will  and  the  court  set 

that  it  does  not  appear  that  the  peti-  a  day  for  the  hearing,  the  application 

tioner's    allegation    of     interest     was  was  not  superseded  or  affected  by  a 

proved.  subsequent  written  application  by  one 

An  Administrator  of  a  Mortgagee,  in  a  of  them;    Matter  of  Howard,  22  Cal. 

mortgage  executed  by  a  devisee  under  395;  St.  Leger's  Appeal,  34  Conn.  446, 

a  will,  is  a"  person  interested  in  the  where  the  court  said  that*'  no  process 

estate  "  so  as  to  entitle  him  to  apply  or  formal  propounding  by  the  executor 

for  probate  of  the  will.     Lafiferty  v»  was  contemplated  by  the  legislature,  or 

Lafferty,  5  Redf.  (N.  Y.)  326.  is  necessary   to  give    jurisdiction    or 

A  SElave  to  whom  his  freedom  was  be-  make  an  issue,  and  none  are  known  in 

queathed,  though  he  was  incompetent  our  practice;  "  In  the  Matter  of  Storey, 

to  sue,  was  allowed  to  petition  by  his  120   111.   244;    Matter  of  Lawrence,  2 

next  friend  for  the  probate  of  the  will.  Wend.  (N.  Y.)  297. 

Ford  V.  Ford,  7  Humph.  (Tenn.)  92.  6.  Boyett  v.  Kerr,  7  Ala.  9;  Small  ». 

1.  Evansville  Ice,  etc.,  Co.  v.  Win-  McCallev,   51   Ala.   527;    Deslonde  v, 

sor,  148  Ind.  682;  Russell  v»  Hartt,  87  Darrington,   29    Ala.    02;    Wright    v. 

N.  Y.  19.  Fleming,  19  Hun  (N.  Y.)  370.     See  also 

8.  Vestry  v.  Bostwick,  8  App.  Cas.  Whitfield  v.  Hurst,  9  I  red.  L.  (N.  Car.) 

(D.  C.)  452,  holding  that  the  vestry  of  174. 

a  church  corporation,  to  which  a  testa-  6.  Small  v.  McCalley,  51  Ala.  527. 

tor  had  attempted  to  make  a  bequest  7.  See  the  following  cases,  decided 

for  a  charitable  home,  has  sufficient  in-  in  the  absence  of  statutory  provisions, 

terest  to  ask  for  the  probate  of  the  will,  where  the  practice  was  expressly  rec- 

'*  The  true  rule  to  be  extracted  from  om mended    or    followed:      Boyett    v, 

the  cases  is  that  any  person  who  be-  Kerr,  7  Ala.  15;    Morford  v.  Dieffen- 

lieves  himself  interested  in  its  provi-  backer,   54    Mich.    593;    Whitfield    v, 

sions,  and  is  not  a   mere  intruder,  if  Hurst,  9  I  red.  L.  (N.  Car.)  170. 

the  executor  declines  to  move  in  the  '*  When  a  will  is  offered  for  probate 

matter,  may  ask  that  the  instrument  an  allegation  in  writing  is  exhibited, 

be    probated.      And    much    liberality  stating  the  will,  the  circumstances  of 
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required  by  statute  in  many  of  the  states.* 

3.  Bepropounding  a  Will  Once  Probated  or  Bejected.  —  An  appli- 
cation to  repropound  a  will  once  probated  or  rejected  b  a  col- 
lateral attack  on  the  first  proceeding.*     Hence  — 

Will  Already  Probated.  —  An  application  to  admit  to  probate  a  will 
which  has  previously  been  admitted  to  probate  in  the  same  court 
should  be  dismissed  •  unless  the  first  proceeding  was  void  for 
want  of  jurisdiction.** 

Will  Onoe  Bejeoted.  —  And  when  a  will  has  been  fairly  propounded 
by  a  party  interested,  and  fairly  rejected  on  the  merits,  it  cannot 
be  again  propounded  by  him,  or  by  others  who  may  be  interested, 
so  long  as  the  order  of  rejection  remains  unreversed.*     But  if  the 

the  party  deceased,  the  factum  of  the  cation  to  revoke  the  probate.     Matter 

will,  the  intention  that  it  should  be  tes-  of  Watson,  131  N.  Y.  587,  42  N.  Y.  St. 

tamentary,  its  attestation,  and  all  the  Rep.  877. 

proofs   the   persons    propounding   the  A  Creditor  need  not  allege  more  than 

allegation   can  and  expect    to   make,  the  bare  fact  that  he  is  a  creditor,  un- 

There  are   no  parties   made,  that  is,  less  the  allegation  is  denied,  in  which 

none  stated  in  the  allegation  itself,  on  case  the  court  will  require  a  definite 

whom  process  is  to  be  served,  to  con-  statement  of  the  nature  of  his  claim  by 

stitute  an  adversary  contest."     Red-  setting  forth  the  facts  upon  which  it  is 

mond  V.  Collins,  4  Dev.  L.  (N.  Car.)  founded.     Gove  v,  Harris,  4  Dem.  (N. 

437,   where  the  court    was    evidently  Y.)  293. 

speaking  of  an  application  for  probate  Verification  may  be  made  before  a 

in "  common  form.'*  commissioner   of    deeds.      Bolton    v, 

TettameBtary  Capacity  of  the  Beoeased  Jacks,  6  Robt.  (K.  Y.)  166. 

need   not   be   alleged  in  the   petition.  Sufficiency  of  the  Description  of  the 

In  re  Hathaway,  46  Mich.  326;    See-  Will,  —  See  Crossman  v.  Crossman,  95 

brock  V,  Fedawa,  30  Neb.  424.     Compare  N.  Y.  145,  2  Dem.  (N.  Y.)  69. 

Beaubien  v.  Cicotte,  8  Mich.  9.  The  Existence  of  an  Adopted  Child  of 

Tha  ProduotioB  of  the  Orig^jutl  Will  is  the  testator  should  be  alleged  if  the 

not  absolutely  essential  to  the  jurisdic-  fact  is  known.     Matter  of  Gregory,  13 

tion  of  the  court;  a  copy  may  be  suffi-  Misc.  Rep.  (N.  Y.  Surrogate  Ct.)  363. 

cient.     Miller  v.  Swan.  91  Ky.  36,  hold-  2.  Matter  of  Wariield,   22    Cal.   51. 

ing  that  the  probate  of  a  copy  cannot  See  also  infra^  I.  28.  Collateral  Attack 

be     collaterally     attacked.       Happy's  on  Judgment  or  Decree. 

Will,  4  Bibb  (Ky.)  553;  Matter  of  Dela-  8.  »fatter  of    Warfield,   22  Cal.   51, 

plaine,  45  Hun  (N.  Y.)  225.  holding  that  the  remedy  is  by  appeal 

1.  See   for  instance  Code  Civ.  Pro,  or  other  direct  proceeding  to  reverse 

California^  §  1300.  the    first    judgment,    and    that    mere 

In  Matter  of  Learned,  70  Cal.  140,  it  irregularity   in    the    first  probate  not 

was  held  that  the   petition   need   not  amounting  to  a  want  of  jurisdiction 

state   the  fact  that  the   will  is  holo-  does  not  avoid  its  efifect  as  a  bar. 

graphic  in  order  to  validate  its  admis-  4.  Fint    Proceeding   Void.  —  Gay    r. 

sion  to  probate  as  such.  Minot,  3  Cush.  (Mass.)   352,   holding 

In  Hew  Tork,  Code  Civ.  Pro.,  §^  2614,  that  the  allowance  of  a  will  by  a  judge 
provides  for  "  a  written  petition,  duly  who  was  a  debtor  to  the  estate  was  ab- 
verified,  describing  the  will,  setting  solutely  void  and  no  bar  to  a  proceed- 
forth  the  facts  upon  which  the  jurisdic-  ing  for  re-probate, 
tion  of  the  court  to  grant  probate  6.  Wells's  Will,  5  Litt.  (Ky.)  273; 
thereof  depends,  and  praying  that  the  Matter  of  Mousseau,  30  Minn.  202, 
will  may  be  proved  and  that  the  per-  holding  that  a  judgment  admitting  to 
sons  specified  "  as  entitled  to  citation  probate  a  will  which  has  already  been 
*'  may  be  cited  to  attend  the  probate  regularly  admitted  to  probate  by  the 
thereof."  same  court  is  absolutely  void  if  the  fact 

Failure  to  Describe  the  Will  in  the  pe-  of  the  former  judgment  appears  upon 

tition  for  probate  is  immaterial  to  a  de-  the   face  of  the  last  proceeding;   St« 

cision  on  a  subsequent  statutory  appli-  John's  Lodge   No.  i   v.  Callender,  4 
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first  judgment  was  not  rendered  upon  the  merits,*  or  was  fraudu- 

Ired.  L.  (N.  Car.)  343;    Ward  t/.  Vick-  Szeeptton  to  the  Bnle.  —  *Mf  a  wiU 

ers,  2  Hayw.  (N.  Car.)  164,  where  the  has  been   produced  and  admitted   to 

second  proponent  was  a  devisee,  and  it  probate  in  the  proper  court,  and  subse- 

was  held  that  he  was  bound  by  the  for-  quently  another  testamentary  paper  be 

mer  proceeding,  though  not  a  party  found  purporting  to  be  a  codicil  to  the 

thereto,  and  that  his  remedy  was  by  former,  it  cannot  be  doubted  that  the 

appeal;  Redmond  v.  Collins,  4  Dev.  L.  probate    court     could     also     receive 

(N.  Car.)  430,  containing  an  elaborate  and  admit  it  to  probate  at  a  subse- 

discussion    of    the    question,    where,  quent    period.      Reed's    WiU,     2    B. 

however,  the  court  pointed  out  that  it  Mon.  (Ky.)  80.     Nor  can  it  be  material 

was  not  alleged  in  the  second  applica-  that  a  testamentary  paper  found  after 

tion   that    it  was   based   on   evidence  a  will  had  been  admitted  to  probate 

which  was  not  given  in  the  former  pro-  should  purport  to  be  a  codicil  to  the 

ceeding;    Davis   v.    Port,  3   Brev.  (S.  latter,   or  that  it    should    necessarily 

Car.)  197,  holding  that  the  remedy  was  refer  to  it  in  express  terms.     If  its  pro- 

by  appeal;  Schultz  z'.  Schultz,  loGratt.  visions  are  but  supplemental  to  those 

(Va.)  358;  Wills  V.  Spraggins,  3  Gratt.  of  the  will  admitted  to  probate,  or  if 

(Va.)    529;     Norvell    v,    Lessueur,   33  they  do  not  necessarily  conflict  with 

Gratt.  (Va.)  222,  a  well-considered  case,  them,  or  if,  though  to  some  extent  the 

See  also  Barney  v.  Hayes,  11  Mont.  99.  two  are  conflicting,  yet  if  there  are  pro- 

In  the   Knglish    Ecoletiastioal   Courts  visions  in  the  will  of  prior  date  not  in 

**  there  can  be  no  repropounding  of  the  conflict  nor  inconsistent  with  those  of 

instrument,  after  a  sentence  against  it  the  other,  both  are,  I  apprehend,  to  be 

on  the  merits,  whether  the  former  pro-  regarded  as  parts  and  parcels  of  the 

pounding  has  been  in  solemn  form  or  last  will  of  the  testator,  constituting 

In    common   form."     Wills  v,  Sprag-  but  one  whole,  and  that  of  later  date 

gins,  3  Gratt.  (Va.)  548.  (assuming  that  it  contains  no  clause  of 

"  By  the  English  rule  a  legatee  can*  express    revocation    of    former    wills) 

not  set  up  a  will  after  It  has  been  liti-  only  serving  to  revoke  the  former  so 

gated  between  the  executor  and  next  far  as  the  provisions  of  the  two  are 

of  kin,  and  pronounced  against,  unless  conflicting  and  incompatible.     *    *    * 

he  can  show  an  agreement  to  set  aside  And  so,  as  it  seems  to  me,  if  the  later 

the  will  by  fraud  or  collusion."     Walsh  will  contains  an  express  clause  of  revo- 

V,  Ryan,  i  Bradf.  (N.  Y.)  433.  cation  of  former  wills,  or  contains  a 

Partiei  Hot  Cited  or  under  Siiability. —  disposition  of  the  estate  incompatible 
It  was  clearly  held  in  Redmond  v.  Col-  with  the  provisions  of  the  former,  or 
lins,  4  Dev.  L.  (N.  Car.)  444,  that  where  from  its  general  character  may  be  in- 
the  executor  propounds  a  testament  ferred  to  be  an  entire  new  instrument 
and  it  is  rejected  after  verdict  upon  an  intended  to  supersede  the  former,  the 
issue,  a  legatee  not  cited,  as  well  as  court  of  probate  should  receive  and  ad- 
one  who  is  an  infant,  feme  covert^  non-  mit  it  to  probate,  leaving  it  to  have 
resident,  or  even  not  in  esse^  is  con-  such  efifect  as  the  law  would  necessa- 
cluded  and  cannot  repropound  the  rily  attach  to  it.  And  I  can  scarcely 
instrument.  See  also  Harvey  v.  Smith,  think  that  it  is  necessary,  in  such  a 
I  Dev.  &  B.  L.  (N.  Car.)  186.  case,  first  to  file  a  bill  under  the  statute 

But  in  New  York,  by  force  of  Code  to  set  aside  the  former  will,  if  indeed 

Civ.  Pro.,  %  2627,  a  decree  refusing  to  such  a  proceeding  could  besusuined." 

probate  a  will  of  real  property  is  not  Schultz  v,  Schultz,  10  Gratt.  (Va.)  373. 

binding  upon  a  devisee  who  was  not  To  the  same  point  see  Barney  v.  Hayes, 

cited,  and  he  may  repropound  the  will.  11  Mont.  99.     Contra^  as  to  the  last  part 

In  re  Dates,  (Supreme  Ct.)  X2  N.  Y.  of  the  foregoing  quotation.  Hardy  v. 

Supp.  205.  Hardy,  26  Ala.  524.     See  further,  as  to 

The  Bole  Qnalifled.  —  Where  a  will  has  the  power  of  the  court  to  vacate  its 

been   propounded   and   probated   as  a  decree  admitting  a  will  to  probate  upon 

will  of  personalty  only,  It  may  be  re-  the  production  of  a  later  will  revoking 

propounded  as  a  will  of  real  estate,  if  it,  infra^  I.  24.  a.  Power  to  Vacate^  and 

the  court  has  jurisdiction  of  both,  and  Grounds  for  Vacating, 

the  statute  makes  a    distinction    be-  1.  TneufBdeney  Of  Allemtions.  —  If  the 

tween  them.     Morgan  v.  Bass,  3  Ired.  first  application  was  dismissed  or  the 

L.  (N.  Car.)  243.  proponent  nonsuited  because  of  the  In- 
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lently  and  collusively  obtained,*  or  if  the  second  applicant  had 
no  notice  or  knowledge  of  the  prior  proceeding  and  has  no  other 
remedy,*  the  instrument  may  be  repropounded  for  probate.  And 
perhaps  newly  discovered  evidence  would  justify  the  second 
proceeding.' 

sufficiency  of  the  allegations  in  his  pe-  solemn  manner  and  supply  full  proof. 

tition  for  probate,  he  may  repropound  It  appears  that  there  was  no  other  rem- 

the     will     on    sufficient    allegations,  edy,  for  the  court  said:    **  There  is  no 

Whitfield  V,  Hurst,  9  Ired.  L.  (N.  Car.)  express  prorision  allowing  a  legatee  or 

176.  devisee  to  have  a  full  and  formal  in- 

If  Want  of  Intaratt  in  the  AppUoant  is  vestigation  of  whether  the  instrument 

the  ground  upon  which  an  application  be  a  valid  will  and  testament,  if  the 

to  probate  a  will  is  denied,  the  judg-  court  or  clerk  has  refused,  on  the  ex 

ment  is  no  impediment  to  a  subsequent  parte  exhibition  of    it,   to   declare    it 

application  by  any  one  having  the  re-  proved.'*    Martin  v.  Perkins,  56  Miss, 

quisite  interest.     Lilly  v,  Tobbein,  103  204.     That  such  a  remedy  does  exist  in 

Mo.  486.  some  of  the  states,  see  infra,  I.  30. 

1.  Collusion  in  Formor  Prooeoding —  Statutory  Suits  to  Establish  Rejected 
*•  The  rule    ♦    ♦    ♦    that  the  sentence  Wills, 

of  a  court  of  probate  rejecting  a  pro-  In  Ohio  the  earlier  statutes  required 
pounded  will  as  invalid  is  conclusive  no  notice  of  the  application  to  admit 
against  all  persons  claiming  under  it  is  the  will  to  probate  and  made  no  provi- 
subject,  however,  to  an  important  ex-  sion  for  appeal  or  error  where  the  court 
ception.  If  the  sentence  has  been  refused  to  allow  the  will,  and  it  was 
fraudulently  obtained  by  collusion  be-  held  that  "  if  rejected  another  applica* 
tween  the  propounder  and  the  contest-  tion  may  be  made  and  probate  estab- 
ing  party,  it  is  binding  only  between  lished  on  new  and  better  proof." 
themselves,  and  cannot  affect  the  rights  Hunter's  Will,  6  Ohio  499.  See  also 
of  others  claiming  under  the  instru-  Matter  of  Chapman,  6  Ohio  14S; 
ment.  The  propounder,  when  acting  Swazey  v.  Blackman,  8  Ohio  5.  Now 
fairly,  represents  the  will  and  all  inter-  the  statute  provides  for  notice  and  also 
ests  created  by  it;  but  when  guilty  of  for  an  appeal,  and  a  proponent  whose 
collusion,  he  represents  none  but  him-  application  is  defeated  cannot  repro- 
self  and  the  adverse  party."  Wills  v.  pound  the  will.  M.  £.  Church  Mis- 
Spraggins,  3  Gratt.  (Va.)  548,  where  sionary  Soc.  r.  Ely,  56  Ohio  St.  405. 
the  court  refrained  from  deciding  But  if  a  party  interested  in  sustaining 
"  whether,  though  there  be  a  contest-  the  will  had  no  notice  of  the  applica- 
ant,  if  by  reason  of  some  surprise,  ac-  tion  and  refusal  thereof  until  too  late 
cident,  or  mistake,  the  merits  of  the  to  appeal,  he  is  not  concluded  and  may 
case  be  not  heard,  and  a  like  sentence  repropound  the  will.  Feuchter  v» 
be  pronounced  against  the  propounder,  Keyl,  48  Ohio  St.  357,  where  the  peti- 
from  which  circumstances  preclude  tion  is  set  forth  in  full, 
him  from  appealing,  he  can  afterwards  8.  If  newly  discovered  evidence 
be  allowed  to  repropound  the  instru-  would  be  sufficient  to  sustain  an  appli- 
ment."  See  further  as  to  the  effect  of  cation  by  an  executor  to  repropound  a 
fraud  and  collusion,  Vestry  v,  Bostwick,  will  once  rejected,  '*  it  would  be  allow- 
8  App.  Cas.  (D.  C.)  452;  Redmond  v,  able  only  when  applied  for  in  due  sea- 
Collins,  4  Dev.  L.  (N.  Car.)  435,  where  son  and  under  such  circumstances  as 
the  point  was  left  undecided,  as  also  in  would  induce  a  court  of  equity  to  order 
Colvin  V,  Fiaser,  i  Hagg.  Ecc.  107.  a  verdict  at  law,  obtained  by  fraud  or 

2.  In  Miisiatippi  it  was  held  that  surprise,  to  be  set  aside  and  the  issue 
where  a  devisee  propounded  a  will  for  retried.  ♦  ♦  ♦  it  seems  agreed  that 
probate  ex  parte ^  in  common  form,  and  upon  facts  novita  perventa^  and  only  in 
his  application  was  denied  because  the  that  case,  an  executor  might  repro- 
subscribing  witness  would  not  swear  pound  a  will  before  pronounced 
to  the  testamentary  capacity  of  the  de-  against.  Wood  ».  Medley,  i  Hagg. 
cedent,  it  was  competent  for  another  Ecc.  645."  Redmond  v,  Collins,  4 
devisee  who  had  no  notice  of  that  pro-  Dev.  L.  (N.  Car.)  440. 

ceeding  and  was  not  present  to  repro-  Where  a  holographic  will  was  re- 
pound  the  will  in  a  formal  and  more  jected  and  the  proponent  nonsuited  for 
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A  P«titioA  to  Probate  a  H^ll  which  shows  that  the  instrument  has 
once  been  offered  for  probate  and  rejected  should  allege  the 
grounds  upon  which  the  applicant  seeks  to  avoid  the  effect  of  the 
prior  rejection.* 

4.  Order  on  Filing  the  Application;  —  Upon  filing  the  application 
the  court  fixes  a  day  for  the  hearing  and  directs  notice  thereof  to 
te  given,  unless  the  probate  is  to  be  ex  f  arte. ^ 

5.  Votice  of  ProoeediiLgt  for  Probato  or  Contest — VeeeMity  and  Charaotor 
"Of  Votioe.  —  Where  no  notice  of  an  original  application  to  probate 
a  will  is  required  by  statute,  and  none  is  given,  the  judgment 
allowing  the  will  is  unquestionably  valid  if  the  statute  makes 
ample  provision  for  a  contest  by  appeal  or  in  some  other  mode.' 
Personal  notice  to  parties  interested  is  not  a  constitutional  requi- 
site to  the  validity  of  a  judgment  rendered  in  any  proceedings  to 
probate  or  to  contest  a  will,^  nor  is  it  usually  required  by  statute; 
constructive  notice  by  publication  is  the  common  form  of  notice 
provided  by  law.* 

OtiootioA  for  Want  of  Votioo.  —  Where  notice  is  not  given  as  required 
by  statute,  objection  may  be  taken  in  the  proceedings,*  or  the 
judgment  may  be  reversed  on  appeal,  or  vacated  or  avoided  in 
some  other  form  of  direct  attack.^ 

^ant  of  legal  proof,  it  may  be  repro-  Roberts    v,   Flanagan,   21    Neb.    503; 

pounded  on  discovery  and  production  Wetmore  v.  Parker,  5a  N.  Y.  450;  Mat* 

of  belter  proof.     Lopez's  Succession^  ter  of  Bradley,  70   Hun  (N.  Y.)  104; 

33  La.  Ann.  368.  Matter  of  Gregory,  13  Misc.  Rep.  (N. 

1.  Harvey  v.  Smith,  i  Dev.  &  B.  L.  Y.  Surrogate  Ct.)  363;  Matter  of  Por- 

<N.  Car.)  186.  ter,  i  Misc.  Rep.  (N.  Y.  Surrogate  Ci.) 

8.  In  McCrea  v,  Haraszthy,  51  Cal.  489;  Matter  of  Becker,  28  Hun  ^N.  Y.) 

146,  it  was  held  that  a  statute  requiring  207;  Bibby  v.  Myer,  10  Paige  (N.  Y.) 

orders  to    be    entered   at  length  and  220;    Pryer  v,  Cfapp,  i  Dem.  (N.  Y.) 

signed  was  merely  directory  and  did  387;    Matter  of    Soule,    6    Dem.    (N. 

not  invalidate  an  unsigned  entry  of  an  Y.)  137;  Merritt's  Will,  5  Dem.  (N.  Y.) 

order  fixing    a  day  for  hearing   and  544;  Lush  v,  Alburtis,  i  Bradf.  (N.  Y.) 

directing  notice.  456;    Keeney  v.  Whitmarsh,  16  Barb. 

8.  Crippen      v.     Dexter,     13     Gray  (N.   Y.)   141;    Bangarth  v.   Miller,  26 

(Mass.)  330;    Frazer  r.  Wayne  Circuit  Ohio  St.   541;    South  wick  v.   Probate 

Judge,  39  Mich.  198.  Ct.,   18  R.   L  402;    Perez  v,  Perez.  59 

4.  See    Curtis    v.    Underwood,    lox  Tex.  322;    Brundige  v,  Rutherford,  57 

Cal.  661;  Bonnemort  v.  Gill,  167  Mass.  Tex.  22. 

338;    Matter  of  Mousseau,   30  Minn.  Votioe  bj  PnblkatioiL  —  See  generally 

202;    In  re  Middleton,  72  Iowa  424;  article  Publication. 

Farrell  v.  Leighton,  49  Iowa  174.  6.  San  Francisco  Protestant  Orphan 

6.  See  Bonnemort  v.  Gill,  167  Mass.  Asylum  v.  Superior  Ct.,  116  Cal.  443: 

338;  Burbeck  v.  Little,  50  Vt.  713.  Stewart's  Estate,  100  Cal.  246:  Matter 

Hotioe   bj   Citation.  —  See  generally  of  Odell,  i  Misc.  Rep.  (N.  Y.  Surrogate 

article  Citations  (in  Probate  Proceed-  Ct.)  390;    Matter  of  Friedell,  20  N.  Y. 

ings),  vol.  4.  p.  537.  App.   Div.   382;    Matter  of   Porter,    i 

As  to  Suffloianoy  of  Votioe  and  proof  Misc.  Rep.  (N.  Y.  Surrogate  Ct.)  489; 

thereof  in  respect  of  compliance  with  Lush  v,  Alburtis,  i  Bradf.  (N.  Y.)  456. 

various  statutory  provisions,  see  Mat-  Appaaranoo  and  Answtr  will  constitute 

ter  of  Hamilton,  120  Cal.  421;  Crew  v.  a  waiver  of  objection  for  insufficiencv 

Pratt,  119  Cal.  139;    Matter  of  Miller,  of  notice.     Abila  v.    Padilla,   14  Cal. 

39  Cal.  550;  In  re  Middleton,  72  Iowa  103. 

424;  Farrell  v,  Leighton,  49  Iowa  174;  7.  Lees  v.  Brownings,  15  Ala.  495; 

Alexander  v,  Alexander,  26  Neb.  68;  Walker  r.  Jones,  23  Ala.  448 ;  Supleton 
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Collateral  Attaok  fmr  Want  of  Votioe. -^  When  the  statute  rec^uires 
notice  of  the  proceeding  to  probate  or  contest  a  will,  the  judg- 
ment of  the  court  cannot  be  collaterally  attacked  for  want  of 
notice  if  the  party  not  notified  may  still  contest  the  will  by  appeal 
and  trial  de  novo  or  by  a  statutory  action,  suit^  or  other  proceed- 
ing.* Whether  a  judgment  or  decree  allowing  or  rejecting  a  will 
after  a  contest  in  the  probate  court  or  on  appeal,  or  in  a  statutory 
suit,  can  be  collaterally  attacked  by  an  heir  at  law  or  next  of  kin 
or  beneficiary  in  the  will  who  had  no  notice  and  was  not  a  party, 
and  for  whom  there  is  no  statutory  remedy,  is  a  question  upon 
which  the  authorities  and  dicta  are  in  conflict.* 

V,  Stapleton.  21  Ala.  5S7;  Herring  v,  Nebraska,  —  Alexander  r.  Alexander, 

Ricketcs,  loi  Ala.  340;  Reese  v.  Nolan,  26  Neb.  68. 

99  Ala.  203,  holding  that  one  who  has  New  York,  —  In  re  Dates,  (Supreme 

no   notice  of  the  proceedings  in   the  Ct.)  12  N.  Y.  Supp.  205;  Matter  of  Har- 

probate  court  may  intervene  and  ap-  low,  73  Hun  (N.  Y.)  436;    Dworsky  v, 

peal,  but  that  one  of  the  next  of  kin  Arndtstein,  29  N.  Y.  App.  Div.  274; 

who  was  duly  notified  has  no  ground  of  New  York  Code  Civ.  Pro.,  §  2473. 

complaint  that  another  was  not  noti-  Ohio,  —  M.    E.    Church    Missionary 

tied;     Shields    v,  Alston,  4  Ala.  248;  Soc.  v,  Ely,  56  Ohio  St.  405;  Feuchter 

Billings  V,  Billings,  4    Ark.   90;    See  v,    Keyl,   48   Ohio  St.  366;    Bolles  v. 

Matter    of  Twombley,    120  Cal.    350;  Harris,  34  Ohio  St.  41. 

Canfield  z'.  Wooster, '26  Conn.  384.  Oregon.  —  Richardson   v.   Green.   61 

Vaoating  Judgment  or  Beoree  for  want  Fed.  Rep.  423,  controlled  by  the  law 

of  notice,  see  infra^  I.  24.  a.  Power  to  of  Oregon. 

Vacate^  and  Grounds  for  Vacating.  Pennsylvania, -—MiUer's  Estate,   159 

1.  Hall  V,  Hall,  47  Ala.  290:  Herring  Pa.  St.  562. 

V.    Ricketts,   loi  Ala.  340;    Dickey  v,  Wisconsin.  —  Heminway      v,      Rcy- 

Vann,  81  Ala.  425;  Wetmore  v.  Parker,  nolds,  98  Wis.  501;    0*Dell  v,  Rogers, 

52  N.  Y.  450.     See  also  Hoyt  v.  Hoyt,  44  Wis.  136. 

112  N.  Y.  493;    Giddings  v.  Smith,  15  Judgment  Not   Wholly  Invalid.  —  In 

Vt.  344;    Knox  V.  PauU,  95  Ala.  505;  Bailey  v.  Stewart,  2  Redf.  (N.  Y.)  227, 

Hilliard  v.  Binford,  10  Ala.  977.  the  court  said:    "  It  is  quite  clear  to 

8.  In    Personam.  —  In    some    of    the  my  mind  that  where  a  petition  shows 

cases  the  judgment  seems  to  be  re-  a  case  conferring  jurisdiction,  the  sur- 

garded  as  a  judgment  in  personam,  at  rogate  has  authority  to  act  in  the  prem- 

least  so  far  as  to  make  it  open  to  col-  ises,  and  it  is  not  true  to  say  that  the 

lateral  attack  by  one  who  received  no  subsequent  discovery  of  persons  who 

notice,  actual  or  constructive,  and  had  were  entitled    to    an  interest  in    the 

no  opportunity  to  be  heard.     Seethe  estate  as  heirs  would  render  the  decree 

following  cases,  which  appear  to  favor  void.     Such  a  state  of  facts  would  only 

that  view,  although  in  most  of  them  render  the  decree  inoperative  as  to  the 

the  point  was  not  expressly  ruled  in  person   so  discovered  to  be  entitled, 

judgment:  ♦    »    »    xhe  most  that  could  be  said 

Arkansas,  —  Billings  v,  Billings,  4  in  such  a  case  would  be  that  the  pro- 
Ark.  90:  Ouachita  Baptist  College  v,  bate  might  be  avoided,  so  far  as  the 
Scott,  64  Ark.  349.  interests  of  the  heir  not  cited  are  con- 

California.  —  Randolph  v,  Bayue,  44  cerned,  and  that  the  probate  for  that 

Cal.   366;    Curtis  v.    underwood,   loi  purpose  would  be  set  aside,  if  at  all, 

Cal.  661;    Moore  v.  Earl,  91  Cal.  632;  on  appeal  to  the  discretion  of  the  sur- 

Matter  of  Maxwell,  74  Cal.  384;    Mc-  rotate."     See  also  O' Dell  r.  Rogers,  44 

Crea  v,  Haraszthy,  51  Cal.  146.  Wis.  170;    Samson  v,  Samson,  64  Cal. 

Connecticut,  —  Lancaster's  Appeal.  47  329. 

Conn.  248,  one  judge  dissenting,   but  In  Bern.  —  In  others  the  judgment  is 

writing  no  opinion.  regarded  as  in  rem  and  binding  upon 

Montana,  —  In     re     Charlebois,     6  all  persons  whatsoever,  regardless  of 

Mont.  373.  notice  or  knowledge  of  the  proceeding. 
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6.  Hearing  on  Applications  Hot  Formally  Contested  —  in  Oenemi.  — 
Statutory  provisions  regulating  the  practice  in  the  probate  courts 
on  uncontested  applications  for  probate  are  exceedingly  meagre. 
Usually,  and  perhaps  invariably,  proof  by  one  or  more  of  the 
attesting  witnesses,  or  evidence  of  their  handwriting,  is  required, 
thereby  departing  from  the  practice  in  the  English  ecclesiastical 
courts.*  The  proceedings  are  of  a  summary  character  and 
informal,  but  parties  opposed  to  the  will  may  be  allowed  to  cross- 
examine  the  witnesses  for  the  proponent,  though  not,  as  a  general 
rule,  to  introduce  evidence  themselves  in  support  of  their 
contention.* 

The  following  cases  may  be  consulted  it  is  true  that  the  County  Court,  in  the 

in  support  of  that  yiew,  though  most  probate  of  a  will,  will  hear  such  perti- 

of  them  consist  of  mere  dicta:     Brown  nent  evidence  as  may  be  offered,  bear- 

V.  Anderson,  13  Ga.  171;    Coalson  v.  ing  upon  its  validity,  the  proceeding 

Tooke,  18  Ga.  742;  Singleton  v.  Single-  does  not  take  on,  nor  could  it,  the  form 

ton,   8    B.   Mon.  (Ky.)    340;    Wells's  and  semblance  of  a  legal  contest  be- 

Will,  5  Litt.  (Ky.)  280;   Bonnemort  v,  tween  hostile  parties." 

Gill,  167  Mass.  338;  Allison  v.  Smith.  In    Connaotiout  contestants  may  ap- 

16  Mich.  405;    Rice  v,   Hosking,    105  pear,  cross-examine    the    subscribing 

Mich.   303;    Frazer  v,  Wayne  Circuit  witnesses,  and  produce  other  witnesses 

Judge,   39  Mich.   198;    Armstrong  v,  if  they  desire;  but  '*  ordinarily  the  in- 

Baker,  9  Ired.  L.  (N.  Car.)  109;  Ether-  quiry  is  confined    to  the  subscribing 

idge  V.  Corpfew,  3  Jones  L.  (N.  Car.)  witnesses  and  is  preliminary  to  a  final 

19;  Redmond  v.  Collins,  4  Dev.  L.  (N.  contest    by    appeal    in    the    Superior 

Car.)  440;    Ward  v,  Vickers,  2  Hayw.  Court."    St.  Leger*s  Appeal,  34  Conn. 

(N.  Car.)  164,  note;  McNorton  v.  Robe-  434. 

son,  9  Ired.  L.  (N.  Car.)  256;  Woodruff  In  Illinois  "  the  statute  contemplates 
V.  Taylor,  20  Vt.  65.  Compare  Gal-  the  proceeding  for  admission  to  pro- 
breath  V,  Everett,  84  N.  Car.  546.  bale  as  summary,  requires  no  notice  to 

The  Inoonvenienee  of  Allowing  a  Col-  be  given,  and  declares  it  in  express 
lateral  Attack  is  argued  with  much  force  terms  the  duty  of  the  County  Court  to 
in  Wells's  Will,  5  Litt.  (Ky.)  279  et  seg,\  receive  probate  of  the  will  without  de- 
Ward  V,  Vickers,  2  Hayw.  (N.  Car.)  lay."  Yoe  v,  McCord,  74  III.  33.  See 
164,  note.  See  also  the  brief  of  the  also  In  the  Matter  of  Storey,  120  111. 
distinguished  counsel  for  the  defend-  244. 

ant  in  error  in  Lancaster's  Appeal,  47  In    Massaohnsetti  the   probate   court 

Conn.  251.  **  is  expected   to  give  such  a  hearing 

1.  See  the  various  statutes,  and  Wills  and  make  such  an  investigation  of  the 
V,  Spraggins,  3  Gratt.  (Va.)  543;  Hyl-  facts  as  is  reasonably  necessary  to  de- 
ton  V,  Hylton,  i  Gratt.  (Va.)  161;  termine  whether  the  will  should  be 
Graber  v.  Haaz,  2  Dem.  (N.  Y.)  216;  allowed.  *  *  *  The  probate  court, 
Downey  v,  Downey,  16  Hun  (N.  Y.)  in  considering  a  petition  for  the  allow- 
481.  ance  of  a  will,  may  well  hear  any  one 

That  a  will  should  not  be  admitted  who  claims  an  interest,  and  who  seems 

merely  upon  consent  of  those  opposed  to  be  in  a  position  to  throw  light  upon 

to  it  and  without  any  proof,  see  Hoyt  the  questions  under  consideration.     It 

V,  Jackson,  2  Dem.  (N.  Y.)  456;  Jn  re  ma^,  in  its  discretion,  hear  a  person  as 

Lissauer,  (Surrogate  Ct.)  5  N.  Y.  Supp.  amicus  curia    or  seek  information  in 

360;  Hylton  V,  Hylton,  i  Gratt.  (Va.)  any  other  proper  way  at  the  hearing." 

161;  Mayo  V,  Jones,  78  N.  Car.  402.  Pattee  v.  Stetson,  170  Mass.  93. 

S.  Colmdo. —  In  Clough  v,  Clough,  In  K«w  Eampthire,  a  party  opposed  to 

10  Colo.   App.  433,   speaking    of    the  the  will  may  appear  and  cross-examine 

practice  on   original  applications    for  without  prejudice  to  his  right  to  peti- 

probate  in   Colorado,   the  court  said:  tion    subsequently  for  a    probate    in 

**  The  mode  of  procedure  and  practice  solemn   form.    Gray  v.  Gray,  60  N. 

on  thehearing  of  probate  of  wills  is  not  H.  28. 

expressly  provided  by  statute.    While  In   Korth  Carolina  the    court   said: 
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Continiianoe  or  Poftpenement  —  The  court  has  inherent  power  to  con- 
tinue or  postpone  the  hearing  of  the  application.* 

7.  Time  for  Oontefting  Probated  WiU.  —  The  time  for  contesting^ 
probated  wills  is  limited  to  various  periods  in  the  several  states,* 

"When  the  probate  judge  takes  pro-  by  the  clerk  accordingly,  must  result  in 

bate  of  a  will  in  common  form,  when  a  dismissal  of  the  petition.     Matter  of 

there  are   no  parties  present  to  look  Sbarboro,  63  Cal.  5. 

after  their  interests  and  he  has  the  in-  A  person  not  under  disability  wha 

terests  of  all  in  his  hands,  it  is  just  and  does  not  die  his  petition  to  contest  a  pro- 

proper  that  he  should  satisfy  himself,  bated  will  within  the  statutory  period 

not  only  of  the  formal  execution  of  the  takes  no  benefit  from  a  decree  annulling' 

will,  but  of  the  capacity  of  the  testator,  the    probate,    upon     the    subsequent 

because  the  law  attaches  great  solem-  petition  of  an  infant  filed  after  removal 

nity  to  his  action  and  makes  his  record  of  his  disability.     Samson  v.  Samson, 

of  probate    conclusive  as  to    all   the  64  Cal.  327. 

world  until  it  shall  be   vacated   by  a  If  a  citation  issued  upon  the  filing  of 

competent  tribunal."     Mayo  v,  Jones,  a    statutory    petition    for    contest    is 

78  N.  Car.  402.  quashed  for  a  defect  therein  the  contest 

In  Ohio,    although    the    statute    re-  lapses  and  must  be  dismissed    unless 

quires  notice  to  the  parties  interested,  an  amended  or  alias  citation  is  issued 

no  testimony  can  be  given  against  the  within  one  year  from  the  dismissal  of 

will,  but  they  are  permitted  to  cross-  the  defective  citation.     Bacigalupo  v, 

examine  the   witnesses.     Feuchter  v,  Superior  Ct.,  108  Cal.  92. 

Keyl,  48  Ohio  St.  368;  M.  E.  Church  In  Illinoii,  Xaiuwi,  XiMinippiy  and  01ii» 

Missionary  Soc.  v.  Ely,   56  Ohio  St.  the  period  is  two  years.    Starr  &  Curt. 

405.    And  formerly,  when  the  statute  Annot.  Stat.  111.,  1896,  c.  148.  par.  7; 

re(^uired  no  notice,  testimony  in  oppo-  Gen.  Stat.    Kan.,  1897,  c.   no,   g  20; 

sition  to  the  probate  was  not  allowed.  Code  Miss.,   1892,  §  1822;    Rev.  StaL 

Matter  of  Hathaway.  4  Ohio  St.  383.  Ohio.  1897,  §  5866. 

In  Oregon  no  contest  is  allowed  on  In  Indiana  and  Kentookj  the  period  is 

the    original    application    to  probate,  three  years.    Burns's  Annot.  Stat.  Ind., 

Richardson  v.  Green,  61  Fed.  Rep.  423.  1894.   ^g  2766,  2770;    Stat.  Ky.,  1894, 

1.  Curtis    V.   Underwood,    loi    Cal.  §  4861. 

661;  Smith  V.  Jones,  6  Rand.  (Va.)  33.  In  Iowa,']Ciiionri,  Virginia,  and  Woft 

See    generally  article  Continuances,  Virginia  the  period  is  five  years.    Code 

vol.  4,  pp.  824,  825.  Iowa,  1897.  §  3447,   subdiv.   3;    Rev. 

Discretionary.  ~  In  People  v,  Knick-  Stat.  Mo.,  1889.  §  8888;  CodeVa.,  1873, 

erbocker,   114  111.  539,  the  court  held  c.  118,  §  34;  Code  W.  Va.,  1891,  p.  664, 

that  the   discretion  of  the  county   or  g  32. 

probate  court  as  to  the  time  it  will  re-  In  Kew  Tork  the  period  is  one  year 

ceive  probate  of  a  will,   or  which  of  where  a  petition  to  revoke  the  probate 

two  papers  purporting  to  be  the  wills  is  filed  under  Code  Civ.  Pro.,  §  2648; 

of  the  sume  person  shall   be  passed  two  years  where  an  action  to  deter- 

upon  first,  will  not  be  interfered  with  mine  the  validity  of  the  will  is  brought 

by  an  appellate  court.  under   Code    Civ.   Pro.,  g  2653a,   as 

8.  In  Alabama  the  penod  is  eighteen  amended  by  Laws  1S97,  c.  104.    See 

months,    formerly    five    years.      Civ.  Matter  of  Laytin,   15  Misc.  Rep.  (N. 

Code  Ala.,  1896.  ^  4298.  Y.    Surrogate    Ct.)    660;     Matter    of 

In  California  and  Washington  the  time  Gouraud.  95  N.  Y.  256;  Matter  of  Soule, 

limited  is  one   year.    Code  Civ.  Pro.  6  Dem.  (N.  Y.)  137:    Matter  of  Rup- 

Cal.,  §  1327;  Ballinger's  Annot.  Codes  paner,  9  N.  Y.  App.  Div.  422.  and  Mat- 

&  Stat.  Wash.,  1897,  §  61 10.  ter  of  Bradley.  70  Hun  (N.  Y.)  104.  as 

The  petition  must  be  delivered  for  to  commencement  of  proceeding  within 

filing  to  the  clerk  of  the  court  within  the  year. 

one  year.  A  delivery  to  the  judge  out  Adding  KewPartiei  Alter  Expiration  of 
of  court  within  the  year  and  presenta-  Statutory  Period.  —  Where  an  action  is 
tion  by  the  judge  to  the  clerk  after  the  seasonably  instituted  against  some  of 
expiration  of  the  year  with  an  order  to  the  necessary  defendants,  other  de- 
mark  it  filed  as  of  the  date  of  its  deliv-  fendants  may  be  brought  in  by  amend- 
ery  10  the  judge,  and  an  indorsement  ment  after  the  statutory  period  has 
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and  in  respect  of  persons  absent  *  or  under  disability  is  usually- 
extended  for  a  definite  period  after  the  absence  or  disability 
ceases.*  The  right  to  attack  the  probate  by  original  action  being 
entirely  statutor>%  the  time  within  which  it  must  be  brought  is 
not  extended  by  provisions  relating  to  general  limitations.* 

8.  Form  of  Contest  —  la  Writing.  —  Apart  from  statutory  suits 
to  contest  wills,  and  objections  required  by  statute  to  be  in 
writing,  it  is  the  usual  practice  to  require  the  contestant  to  present 
his  objections  in  writing.* 

expired.    Floyd  v.  Floyd,  90  Ind.  130,  for  an  irregularity  he  cannot  have  the 

which  was  conceded  to  be  an  exception  benefit  of  the  statute  concerning  gen- 

to  the  general   rule  stated   in   article  er^l  limitations  which  extends  the  time 

Amendments,  yol.    i,   pp.    623,    624.  if  it  shall    have  expired  during  the 

Other  parties  may  also  be  added  as  pendency    of    an   action   wherein   the 

plaintiffs  notwithstanding   their  right  plaintiff    is    nonsuited.      Peacock     v, 

to  institute  the  suit  at  the  date  of  the  Churchill  38  III.  App.  634. 

amendment  would  have  been  barred.  4.  In  K«w  Tork  a  rule  of  the  Surro- 

Bradford  v,  Andrews,  ao  Ohio  St.  20S.  gate's  Court  passed  under  authority  of 

See  also  Miller's  Estate,  166  Pa.  St.  97.  Code  Civ.  Pro.,  §  2533,  requires  a  writ- 

1.  Cessation  of  Disability.  —  A  saving  ten  answer  to  a  petition  for  probate, 

to  a  person  **  absent  from  the  state  '*  Henry  v,  Henry,  3  Dem.  (N.  Y.)  322. 

ceases  when  he  returns  even  for  a  brief  Psnnsylvania.  —  In    re    McCarter,   S 

period,    although    he    be    an    infant.  Phila.  (Pa.)  595;  Matter  of  Bradford, 

Powell  V.  Koehler,  52  Ohio  Sl  103.  i  Pars.  Eq.  Cas.  (Pa.)  153. 

Constrnetion  of   tetnts.  —  A   statute  Tsnnesisa  and    Korth   Carolina.  —  In 

**  saving  to  inidLtiXs,  femmes  covert^  per-  Miller  v.  Miller,  5  Heisk.  (Tenn.)  723, 

sons  absent  from  the  state  or  non  com-  the  court  said:  **  The  object  of  the  pro- 

poUs  mentis^  the  like  period  after  the  re-  ceeding  is  simply  to  set  aside  the  pro- 

moval  of  their  respective  disabilities,"  bate  and  have  the  will  certified  to  the 

was  construed  not  to  extend   to  one  Circuit  Court  for  contest  on  an  issue 

who  had  never  been  a  resident,  but  drvisavit  vel  non,    A  petition  has  been 

only  to  residents  who  had  departed  for  held  to  be  the  proper  mode  of  doing 

temporary    purposes.        Wheeler     v,  this,  as  laid  down  by  this  court  in  case 

Wheeler,  134  111.  522,  where  contrary  of  Cornwell  v.  Com  well,  11  Humph, 

authorities  are  cited  and  considered.  (Tenn.)  487,  following  the  North  Caro- 

S.  A  saving  in  favor  of  persons  un-  /iVki  practice,  as  given  in  case  of  Harvey 

der    disability    is    strictly    construed,  v.  Smith,   i   Dev.   &  B.  L.  (N.  Car.) 

Powell    V,  Koehler,  52  Ohio  St.   103,  188.     Our  statutes,   however,  do  not 

holding,  however,  that  when  the  ac-  prescribe  this  as  the  mode  of  presenting 

tion  is  saved  to  any  plaintiff  it  inures  the  question  before  County  Court,  but 

to  the  benefit  of  all  interested  with  him  we  think  it  a  proper  and  convenient 

in  the  estate.  practice    in    such  cases."       See  also 

Person  under  Two  or  Moro  DisaUlitisi.  Keith  v,  Raglan,  i  Coldw.  (Tenn.)  474; 

—  If  a  person  is  under  two  or  more  of  Whitfield  v.  Hurst,  9  Ired.  L.  (N.  Car.) 

the  disabilities  mentioned  in  the  stat-  170. 

ute,  his  right  is  not  barred  until  the  South  Carolina.  —  That  formal  writ- 
expiration  of  the  statutory  period  after  ten  allegations  containing  grounds  of 
the  longest  continuing  disability  is  opposition  may  be  required  upon  de- 
removed.  Powell  V,  Koehler,  52  Ohio  mand  of  the  parties  sustaining  the 
St.  103.  will,  see  Farr  v.  Thompson,  i  Spears 

8.  Thus  in  Bartlett  v.  Manor,  146  L.  (S.  Car.)  q3. 
Ind.  621,  it  was  held  that  a  statute  In  Oonnoetfent,  in  contests  in  the  pro- 
providing  that  a  cause  of  action  which  bate  court,  "  doubtless  it  is  competent 
has  been  concealed  may  be  prosecuted  for  the  court  of  probate  to  order  the 
within  the  period  of  limitation  after  contestants  to  file  their  objections  on 
discovery  does  not  apply  to  actions  to  its  own  motion,  or  on  motion  of  the 
contest  wills.  executor,  but  it  is  rarely  if  ever  done.'^ 

)A'here  the  plaintiff's  bill  is  dismissed  St.  Leger's  Appeal,  34  Conn.  446. 
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9.  Partiei  to  Formal  Conteits  — a.  The  General  Rule. — 
Although  it  is  said  that  strictly  speaking  there  are  no  parties  to 
the  proceedings,  and  all  participating  therein  are  actors,*  orderly 
procedure  requires  them  to  taJce  an  attitude  for  or  against  the 
will,*  and  it  is  a  general  rule,  regarded  as  important  by  the  courts, 
that  all  persons  interested  should  be  made  parties  on  one  side  or 
the  other  of  the  controversy.* 

b.  Plaintiffs  or  Contestants  —  (i)  In  General— Joinder  of 
Plaintiffs.  —  Any  one  of  the  interested  parties  *  may  institute  the 
statutory  suit  to  contest  the  will,  though  others  refuse  to  join ;  * 
or  a  part  or  all  may  join,*  or  parties  not  joining  may  be  added  by 
amendment.^  The  joinder  of  a  party  estopped  or  not  interested 
will  not  prejudice  his  coplaintiffs.® 

ConUft  by  an  Infknt  should  be  in  his  name  by  a  next  friend  or 
guardian  ad  litem.^ 

(2)  Parties  Not  Heard  at  Original  Probate.  —  In  several  states 
the  right  to  contest  a  probated  will  by  original  action  or  suit  is 
denied  to  those  who  contested  the  original  aoplication  for  probate 
or  appeared  as  parties  in  that  proceeding.**    The  cases  cited  in 

1.  Runyan  v.  Price,  15  Ohio  St.  i;  103  Mo.  477,  and  generally  article  Pa*. 

McArthur  v.  Allen,  3  Fed.  Rep.  313.  ties  to  Actions,  vol.  15.  pp.  643,  727. 

5.  See  infra^  I.  17.  c.  Plaintiffs  and  PartiM  Hot  Joining  Conoliidad.  —  Those 
Defendants  in  Issues.  who  do  not  join  in  the  petition  to  con- 

8.  Shaw  V.  Camp,  61  111.  App.  68,  test  a  probated  will  are  concluded  hj 

affirmed  163  111.  144;  Freeman  v,  Easly,  the  decree  setting  aside  the  will,  which 

117  111.  317;  Floyd  V,  Floyd,  90  Ind.  must  be  in  toto^  Clements  v.  McGinn, 

133:  Singleton  v.  Singleton,  8  B.  Mon.  (Cal.  1893)  33  Pac.  Rep.  920;  Matter  of 

(Ky.)  340;    Tibbatts  v.   Berry,   10  B.  Freud,   73   Cal.   555;  unless  those  not 

Mon.  (Ky.)  473;  Eddie  v.  Parke,  31  Mo.  joining  are  within  the  saving  clause  of 

513;  Hutson  V,  Sawyer,  104  N.  Car.  i,  the  statute,  such  as  infants,  Samson  v. 

holding  that  the  court  may  require  all  Samson,  64  Cal.  327. 

persons   interested  to  be  brought  be-  6.  Kinnaman  r.  Kinnaman,  71  Ind. 

fore  it;   Miller's  Estate,    159   Pa.   St.  417;  Morse  v.  Morse,  42  Ind.  365. 

575;  Wills  V,  Spraggins,  3  Gratt.  (Va.)  7.  Bradford  v.  Andrews,  20  Ohio  St. 

529.     See  also  Dower  v.  Church,  21  W.  308. 

Va.  49;  Miller*s  Estate,  166  Pa.  St.  97,  8.  Floyd  v,  Floyd,  90  Ind.  130.  hold- 
holding  that  if  necessary  parties  are  ing  that  the  interests  of  the  parties  are 
omitted  the  verdict  will  be  set  aside  at  not  joint  but  several.  See  also  for  the 
their  request.  same  principle  Freeman  v.  Jennings.  7 

4.  Ai  to  Sni&oienoy  of  Intaroft  as  a  con-  Rich.  L.  (S.  Car.)  381. 

tesiant,  see  infra^  p.  1009.  9.  Middled  itch  v.  Williams,  47  N.  J. 

6.  Floyd  V,  Floyd,  90  Ind.  130-.  Morse  Eq.  585,  holding  that  where  the  next 
V.  Morse,  42  Ind.  365;  Odom  t^.  Thomp-  friend  files  a  caveat  in  his  own  name 
son,  I  Hawks  (N.  Car.)  58.  and  appeals  from  the  adverse  decree 

If  any  of  the  heirs  refuse  to  join  as  the  record  should  be  remitted  in  limine 

plaintiffs  they  should  be  made  defend-  to  the  court  below  for  a  proper  amend- 

ants.     Dower  v.  Church,  21  W.  Va.  49.  ment,  as  the  cause  could  not  be  heard 

Knmoroni  Parties  —  One  for  AIL  —  In  at  the  insunce  of  one  having  no  in- 

Randolph  v.  Lampkin,  90  Ky.  551,  pro-  terest.      See    generally    article    Next 

ceedings  for  original  probate,  it  was  Friend,  vol.  14,  p.  1003  et  seq, 
held  that  one  or  more  of  a  great  num-        10.  In  Alabama  the  statute  provides 

ber  of  heirs  may  by  order  of  court  be  that  any  person  interested  *'  who  has 

permitted  to  contest  the   will  for  all  not  contested  "  the  will  in  the  probate 

where  it  is  impracticable  to  bring  all  court,  etc.,  may  file  a  bill  in  chancery 

before    the  court.     Citing  Civ.   Code  to  contest  a  probated  will.    Civ.  Code 

Ky.,  §  35.    See  also  Lilly  v.  Tobbein,  Ala.,  1896,  g  4298. 
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the  notes  show  that  the  statutes  are  not  construed  strictly  against 
contestants.* 
(3)  Contestants  by  Virtue  of  Interest  or  Relationship  —  laxiuux 


Persons  who  were  not  nominal  par-  S.  Alabama, — Civ.  Code  1896,  §§4287, 

ties  to  the  contest  in  the  probate  court  4298. 

may  file  the  bill,  although  they  were  California,  —  Code  Civ.  Pro.,  §  1307. 

duly  cited  in  the  original  proceedings,  Illinois,  —  Storr  &  Curt.  Annot.  Stat, 

were  examined  as  witnesses  therein,  1896,  c.  148,  §7. 

and  employed  counsel  to  protect  their  Kansas.  — Code  1897.  c.  no,  §  20. 

interests^  and  purposely  abstained  from  Kentucky,  —  Stat.  1894,  §  4861. 

making  themselves  parties  to  the  con-  Mississippi,  —  Code  1893,  §  1822. 

test,  so  that  they  might  be  in  a  position  Missouri,  —  Rev.  Stat.  1889,  §  8888. 

to  file  the  bill.     Knox  v,  Paull,  95  Ala.  Ohio,  —  Rev.  Stot.,  §  5858. 

505.    See  also  Leslie  v,  Sims,  39  Ala.  Pennsylvania,  —  Shepard's    Esute, 

161;    Allen    V,   Prater,   35    Ala.    169;  170  Pa.  St.  323. 

Blakey  v,  Blakey,  33  Ala.  611.  Washington,  —  Ballinget's     Annot. 

In  Colorado  **  any  heir  at  law  or  other  Codes  &  Stat.  1897,  §  6110. 

person   interested   to  contest  the  said  .Virginia,  —  Code  1872,  c.  118,  §  34. 

will  who  was  not  summoned  by  actual  West   Virginia,  —  Code   1891,  g   32, 

service  of  process  and  who  did  not  ap-  p.  664. 

pear  at  the  probate  of  such  will  may  at  A  bill  to  contest  a  probated  codicil 
any  time  within  two  years  after  the  cannot  be  maintained  where  the  bill 
admitting  of  such  will  to  probate  ap-  admits  the  validity  of  a  will  probated 
pear  and  by  his  or  her  bill  in  equitv  at  the  same  time  bv  which  the  entire 
"*  *  *  contest  the  validity  of  such  estate  is  bequeathed  to  persons  other 
will.**  Gen.  Stat.  Colo.,  1883,  §  3508  than  the  plaintiff.  Wilcoxon  v,  Wil- 
<MiIls*s  Annot.  Stat.  Colo.,  1891,  coxon,  165  111.  454. 
S  4679),  quoted  in  Clough  v,  Clough,  10  Timoof  Interest.  —  In  Illinois  the  priv- 
Colo.  App.  433.  ilege  of  contesting  a  probated  will  by 
In  Illinois  the  right  of  the  parties  in-  bill  in  chancery  can  be  exercised  only 
lerested  to  file  a  bill  to  contest  a  pro-  by  *'  persons  interested,*'  which  is  held 
bated  will  is  not  affected  by  the  fact  to  mean  persons  who  were  directly  in- 
that  some  or  all  of  them  appeared  and  terested  at  the  time  of  the  probate,  or 
contested  in  the  original  proceedings  at  most  those  who  became  interested 
or  on  appeal.  Shaw  v,  Moderwell,  104  within  the  period  limited  by  statute  for 
III.  64;  Critz  V.  Pierce,  106  III.  167.  bringing  the  bill.  Storrs  v,  St.  Luke's 
In  Indiana,  by  construction  of  the  Hospital,  75  III.  App.  152.  "  The  in- 
■statute,  now  Burns's  Annot.  Stat.  Ind.,  terest  must  be  a  direct  pecuniary  in- 
1894,  §§  2765,  2766,  a  party  who  unsuc-  terest  affected  by  the  probate  of  the 
•cessfully  contested  the  original  probate  will,  •  *  *  and  not  an  interest 
•cannot  institute  an  action  to  contest  which  may  be  subsequentlv  acquired." 
the  probate.  Duckworth  v,  Hibbs,  38  McDonald  v.  White,  130  III.  493,  hold- 
Ind.  78.  ing  that  the  grantee  of  a  person  inter- 
In  Virginia  it  was  held  that  one  who  ested  at  the  time  of  the  probate  could 
entered  himself  as  a  contestant  in  the  not  maintain  a  bill  to  set  it  aside, 
original  probate  proceedings,  but  pres-  In  New  York  one  who,  at  the  time 
«ntly  withdrew,  was  not  a  **  party  to  he  files  his  petition  under  Code  Civ. 
the  proceeding  *'  under  a  statute  debar-  Pro..  §  2647,  to  revoke  the  probate  of  a 
ring  such  a  person  from  filing  a  bill  to  will,  has  disabled  himself  by  assign- 
contest  the  probate.  The  court  held  ment  or  otherwise  from  sharing  in  the 
that  the  words  quoted  intended  one  estate  should  the  will  be  revoked  can- 
who  continued  to  be  a  party  up  to  and  not  maintain  the  proceeding.  Matter 
Including  the  order  probating  or  reject-  of  Peaslee,  73  Hun  (N.  Y.)  116. 
ing  the  will.  Dillard  z^.  Dillard,  78  Va.  8.  Burns's  Annot.  Stat.  Indiana^ 
ao8.  1894,  8  2766,  allowing  "  any  person  ** 
1.  See  the  preceding  note.  to  institute  an  action  to  contest  a  pro- 
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In  character  it  must  be  a  pecuniary  interest  in  the  estate/  though 
it  may  be  very  small  •  and  not  entirely  free  from  contingencies 
or  doubts.* 

Heirs  and  Ktst  «f  Kin  of  course  have  sufficient  interest,^  except 

bated  will,  was  confined  by  construe-  464;  Matter  of  Greeley,  15  Abb.  Pr.  N. 

tion  to  interested  persons.     McDonald  S.  (N.  Y.  Surrogate  Ct.)  395,  in  which 

V,  McDonald,  143  Ind.  55;  Niederhaus  case  an  alleged  will  of  1872  being  pro- 

V,    Heldt,    27   Ind.    480;    Schmidt    v,  pounded  for  probate^  the  executors  of 

Bomersbach,  64  Ind.  53;  Kinnaman  v,  an  earlier  alleged  will  appeared   and 

Kinnaman,  71  Ind.  417.     See  also  the  propounded  the  same  and  were  allowed 

opinions  in  Shepard's  Estate,  170  Pa.  to  contest  the  will  of  1872. 

St.  323,  and  Reid  v,  Vanderheyden,  5  8.  Buckingham's  Appeal,  57  Conn. 

Cow.  (N.   Y.)  733;  Taff  v,  Hosmer,  14  544.     In  Dower  v.  Church,  21  W.  Va. 

Mich.    240;    Matter  of    Hamilton,   76  48,  it  was  held  that  where  the  interest 

Hun  (N.  Y.)  200;  Reid  r.  Vanderhey-  of  the  plaintiff  in  a  bill  contesting  a 

den,  5    Cow.  (N.   Y.)  719;    Brown   v,  will  consists  in   his  claim   under  an 

Mitchell,  75  Tex.  9;  Matter  of  Renton,  earlier  will  not  probated,  the  court  will 

10  Wash.  533.  not  try  the  validity  of  the  former  will, 

*'  Interest  in  the  property  is  the  very  but  it  is  sufficient  if  the  contestant  sets 

foundation    of    the   right  to  caveat.  up  a  bona  fide  claim. 

Brewer  v,  Barrett,  58  Md.  593.  In  Haddock  v,  Boston,  etc.,  R.  Co., 

Caveat  by  Stranger.  —  It  seems  that  a  146  Mass.  155,  where  a  will  was  pro- 
mere  stranger  may  enter  a  caveat  bated  sixty-three  years  after  the  tes- 
against  the  proof  of  a  will.  But  it  is  no  utor's  death,  it  was  held  that  the  will 
more  than  a  monitory  act.  and  '*  the  could  be  contested  by  one  whose  tlUe 
power  of  the  stranger  is  limited  to  the  to  real  estate  devised  by  it  might  be 
act  of  entering  it.  Reid  v,  Vander-  affected  by  the  establishment  of  rights 
heyden,  5  Cow.  (N.  Y.)  734.  under  it.     And  in  Stackhouse  ».  Berry- 

1.  Norton's    Appeal,  46  Conn.  527;  hill.  47  Minn.  21,  a  purchaser  of  real 

Matter  of  Hickman,  loi  Cal.  609;  Mat-  estate  of  the  decedent  under  prior  ad- 

ter  of  Sanborn,  98  Cal.  103;  /m  r^  Bee-  ministration   proceedings  which  were 

der,  10  Pa.  St.  261:  Shepard's  Estate,  had  on  the  supposition  that  the  dece- 

170  Pa.  St.  323;  State  Bank  v.  Nelson,  dent  died  intestate  filed  objections  to 

3  Head  (Tenn.)  634;  Cornwell  c.  Corn-  the  subsequent   allowance  of  a  will, 

well.  II  Humph.  (Tenn.)  485;  Wynne  His  right  to  do  so,  however,  was  not 

f/.  Spiers,  7  Humph.  (Tenn.)  394.  questioned  or  discussed. 

The  widow  of  a  son  of  the  decedent's  In  order  to  sustain  a  caveat  by  an 

husband  by  a  former  wife  has  no  sta  nd-  heir  who  alleges  a  mistake  as  to  his  ex- 

ing    to    contest    the    decedent's    will,  istence,  etc.,  under  Code  Georgia,  1895, 

Stapler  v.  Hoffman,  i  Dem.  (N.  Y.)  63.  §  3261,  it  is  not  incumbent  upon  the 

Kext  of  Kin  to  Heir.  —  A  person  can-  heir  to  prove  that  he  would  have  been 

not  contest  a  will  merely  because  he  is  favorably  mentioned  in  the  will  but  for 

next  of  kin  to  a  living  heir  of  the  tes-  such  mistake;  he  may  stand  upon  the 

tator.     Taff  v,  Hosmer,  14  Mich.  255;  presumption    that    such   would    have 

Boe  V.  Filleul,  26  La.  Ann.  126.  been  the  case.     Mallery  v.  Young,  98 

A  Wife's  Inchoate  Bight  of  Dower  is  Ga.  728. 

not  sufficient  to  give  her  a  standing  to  Proof  of  Xarriage.  —  In  Pattee  v.  Siet- 

contest    the    will    of    her    husband's  son,  170  Mass.  93,  the  court  ruled  that 

father.     Matter  of  Rollwagen,  48  How.  in  order  to  uphold  an  appeal  by  the 

Pr.  (N.  Y.  Surrogate  Ct.)  103.  widow   from   a    decree   probating  the 

A  Nonresident  Allen  disabled  by  stat-  will  *'  it  should  appear  with  at  least  a 

ute  from  inheriting  an  interest  in  real  reasonable  degree  of  certainty  "  that 

estate  cannot  maintain  a  bill  to  contest  her  marriage   with   the    testator    was 

the   probate  of  a  will  of  real  estate,  valid. 

Jele  V.  Lemberger,  163  111.  338.  4.  Alden  v,  Johnson,  63   Iowa   124; 

S.  Any  interest,  however  slight,  and  Merrill  v,  Rolston,  5  Redf.  (N.  Y.)  220; 
even,  it  seems,  the  bare  possibility  of  Franke  v,  Shipley,  22  Oregon  104;  Me- 
an  interest,   is  sufficient  to  entitle  a  Avoy's    Estate,    8    Phila.    (Pa.)    595; 
party  to  oppose  a  testamentary  oaper.  Cochran  v.  Young,  104  Pa.  St.  333. 
Vestry  v,  Bostwick,  8  App.  Cas.  (D.  C.)  "  The  only  persons  competent  to  con- 
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those  who  take  a  greater  share  of  the  estate  under  the  will  than 
they  would  acquire  as  heirs  or  next  of  kin ;  ^  but  if  either  of  them 
is  a  beneficiary  in  the  will  his  right  of  contest  may  become  barred 
by  reception  of  his  legacy.' 

test  this  will  are  the  heirs  of  the  realty  Ringo,  (Ky.  1889)11  S.  W.  Rep.  605; 

or  distributees  entitled  to  the  person-  Fiske  v.  Pratt,  157  Mass.  83. 

alty/*     Meyer  V.  Fogg,  7  Fla.  292.    See  1.  In  Biles  r..  Dean,  (Miss.  1893)14 

also     Wynne    v.    Spiers,    7    Humph.  So.  Rep.  536,  it  was  held  that  a  person 

(Tenn.)394.  who  received  one  fourth  of  the  esute 

A  husband  serving  a  sentence  for  a  by  the  terms  of  the  will,  and  would  be 

term  of  years  in  the  stMte  prison  for  entitled  only  to  one-fifth  in  the  absence 

manslaughter  was  held  in  Kenyon  v,  of  a  will,  was  not  a  **  person   inter- 

Saunders,  18  R.  I.  590.  to  have  suflS-  ested  '*  so  as  to  enable  him  to  contest 

cient  interest  in  the  esute  of  his  wife  the  will. 

if  she  died  intesute  to  enable  him  to  In  Matter  of  Peaslee.  73  Hun  (N.  Y.) 

contest  her  will,  although  he  could  not  113,  the  court  said  that  '*  the  aim  of 

administer  her  estate.  the  statute  is  not  to  encourage  vexa- 

Will  of  Psraonaltj.  —  In  New  York  an  tious  contests,  but  to  secure  to  a  party 

heir  at  law  is  not  as  such  **  a  person  who,  but  |or  the  will,  would  receive  a 

interested  in  the  esute  "  under  a  will  larger  share  of  the    esute    than   be- 

relating    to  personal    property    only,  queathed  to  him  by  it "  an  opportunity 

Matter  of  Bradley,  70  Hun  (N.  Y.)  104.  to  contest  it. 

Th«  K«zt  ef  Kill  of  One  of  the  Testator's  S.  Xitoppel  by  Seoeption  of  Legaej. » 
Kezt  of  Kin  who  has  died  intestate  sub-  One  who  has  elected  to  take  under  the 
sequent  to  the  death  of  the  testator  may  provisions  of  a  will  is  estopped  to  con- 
contest  the  will.  Brewer  v.  Barrett,  58  test  the  will.  KaU  v,  Schnaier,  87 
Md.  587.  Hun  (N.  Y.)  343. 

TheBordenof  Proving  Heirship  is  upon  Such  election,   to  be  binding,  must 

those  claiming  to  be  heirs.     Solari  v,  be    evidenced    by    unequivocal    acts, 

.Barras,  45  La.  Ann.  1128;  Boe  v,  Fil-  clearly  proved,  must  be  made  with  a 

leul,  26  La.  Ann.  126;  Franke  v.  Ship-  full  knowledge  of  the  facts,  and  the 

ley,  22  Oregon  104.  burden  of  showing  this  is  upon  him 

Interest  Baperseded.  —  In  Reid  v.  Van-  who  alleges  that  an  election  has  been 

derheyden,  5  Cow.  (N.  Y.)  719,  it  was  made.     Cox  v,  Rogers,  77  Pa.  St.  160. 

held  that  a  brother  of  a  tesUtor  dying  '*  An  election  in  pais  to  take  under  a 

without  issue  ceased  to  have  any  in-  will  should  be  intelligently  made  and 

terest  which  would  enable  him  to  con-  should  be  unambiguous  and  positive  in 

test    the    will    after    the    birth    of    a  itscharacter  to  amount  to  an  estoppel.*' 

posthumous  child  of  the  testator.  Miller's  Estate,  159  Pa.  St.  574, /iy/^tc^ 

In  Kew  Tork  a  child  bom  of  a  mar-  ing  Dickinson  v,  Dickinson,  61  Pa.  St. 

riage  contracted  before  the  execution  401. 

of  his  father's  will  cannot  contest  the  In  consonance  with  the  foregoing 
will  on  the  ground  that  he  is  not  there-  principles  it  was  held  in  Holt  v.  Rice, 
in  or  otherwise  provided  for.  The  54  N.  H.  398,  that  the  receipt  of  his 
statute  gives  him  another  remedy  to  legacy  does  not  alone  bar  the  legatee 
recover  his  share.  Matter  of  Gall,  5  from  contesting  the  will,  but  that  he 
Dem.  (N.  Y.)  374.  Where  a  child  is  may  be  allowed  to  proceed  upon  pay- 
born  after  the  execution  of  his  mother's  ing  into  court  the  amount  received,  and 
will,  he  cannot  contest  if  he  is  '*  un-  that  the  only  question  is  whether  at  the 
provided  for  by  any  settlement,"  and  time  the  legacy  was  paid  it  was  vir- 
the  surrogate  has  jurisdiction  to  deter-  tually  understood  that  no  contest  would 
mine  whether  such  is  the  fact.  Matter  be  made.  In  support  of  this  conclu- 
of  Huiell,  6  Dem.  (N.  Y.)  352.  sion  the  court  cited  Hamblett  v.  Ham- 

WiU  in  Favor  of  Adopted  Children. —  blett,  6  N.  H.  333;  Bell  v,  Armstrong, 

Where  a  testator  wills  all  of  his  prop-  i  Add.  Ecc.  365,  and  Braham  v,  Burcb- 

erty  to  adopted  children,  his  collateral  ell,   3  Add.   Ecc.   243.     To  the  same 

kindred  cannot  contest  the  will  so  long  effect  see  Ralston  v,  Telfair,  i  Dev.  & 

as  the  judgment  of  adoption  remains  B.  L.  (N.  Car.)  482. 

in  force,  where  the  law  makes  adopted  The  acceptance  of  a  bequest  without 

children    heirs    at    law.       Tinker   v,  knowledge  that  the  will  was  obuined 
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The  Widow  of  the  Booodent  may,  according  to  high  authority,  con- 
test his  will.* 

by  fraud  and  undue  influence,  those  the  benefits  conferred  by  the  will  see 

facts  being  fraudulently  concealed  from  Wise  v,  Rhodes,  84  Pa.  St.  402. 

the  legatee,  does  not  estop  him  from  Where  a  legatee  receives  his  legacy 

contesting  the  will,  and  he  need  not  re-  and  retains  it  until  after  he  has  caused 

turn  the  bequest  as  a  condition  prec-  costs  and  expenses  to  the  estate,  it  is 

edent    to    maintaining    the    contest,  too  late  for  him  to  avoid  an  estoppel  by 

unless  the  court,  as  it  may,  requires  tendering  the  amount  into  court.     Mat- 

him  to  do  so.     White  v,  Mayhall,  (Ky.  ter  of  Soule,  22  Abb.  N.  Cas.  (K.  Y. 

1894)  25  S.  W.  Rep.  881.  Surrogate  Ct.)  236,  i  Connoly  (N.  Y.)  18. 

In  Kostelecky  v.  Scherhart,  99  Iowa  Plea  of  Xftoppel.  —  As  to  the  form  and 

120,  it  was  held  that  a  legatee  was  not  sufficiency  of  a  plea  of  estoppel  on  the 

estopped  from  contesting  a  will  by  re-  ground  of  reception  of  a   legacy  see 

ceivmg  his  legacy  from  the  executor,  Biles  v.  Dean.  (Miss.  1893)  14  So.  Rep. 

where  the  same  legacy  was  bequeathed  536.     And  see  generally  article  Estop- 

to  him   by  a    former    will   which   he  pel,  vol.  8,  p.  5. 

claimed  was  unrevoked,  and  where  he  1.  Pattee  v.  Stetson,  170  Mass.  93; 
offered  to  return  the  legacy  to  the  ex-  Dexter  v,  Codman,  148  Mass.  421, 
ecutor.  For  other  circumstsvpces  which  where  Knowl ton,  J.,  said:  **  Under  our 
were  held  to  deprive  the  acceptance  of  law  a  widow  has  a  direct  pecuniary 
a  legacy  of  the  character  of  an  estoppel,  interest  in  the  estate  of  her  deceased 
see  Marionneauz  v,  Dupuy,  47  La.  husband,  and  a  decree  allowing  his 
Ann.  943.  last  will  and  testament  affects  that  in- 
One  named  as  executor  In  two  wills  terest.  Unless  she  takes  action  it  di« 
who  is  also  residuary  legatee  and  devi-  vests  her  of  the  share  of  his  property 
see  in  both  and  procures  the  probate  which  the  law  gives  her,  and  it  leaves 
of  the  first  is  not  precluded  from  offer-  her  with  only  such  provision  for  her 
ing  the  second  for  probate  and  asking  wants  as  the  will  makes  for  her.  She 
for  revocation  of  probate  of  the  first  by  can  take  measures  to  prevent  that  re- 
reason  of  having  received  part  of  the  suit  by  filing  in  the  Probate  Court, 
estate  under  the  first  will.  The  other  within  six  months,  her  waiver  in  writ- 
parties  interested  should  not  be  thus  ing  of  the  provisions  made  for  her  in 
prejudiced  by  his  estoppel.  Paxton  v.  the  will.  Pub.  Stat.,  c.  127,^  18.  But 
Patterson,  26  Abb.  N.  Cas.  (N.  Y.  the  decree  puts  upon  her  the  burden  of 
Supreme  Ct.)  389.  doing  this.  And  even  then  she  does 
One  who  has  received  a  legacy  un-  not  get  the  same  interest  in  the  estate 
der  a  will  cannot  contest  the  validity  of  which  she  would  have  had  if  the  will 
the  will  without  restoring  the  legacy  had  been  disallowed,  for  she  only  takes 
or  offering  to  do  so,  or  bringing  the  the  income  during  her  life  of  any  sum 
money  into  court.  Lee  v.  Templeton,  exceeding  $10,000  of  personal  property 
73  Ind.  324;  Matter  of  Richardson,  81  to  which  she  would  be  entitled  if  her 
Hun  (M.  Y.)  425.  See  also  Matter  of  husband  had  died  intestate,  and  she 
Peaslee,  73  Hun  (M.  Y.)  113;  Hainer  7/.  only  gets  that  by  doing  a  public  act  in 
Iowa  Legion  of  Honor,  78  Iowa  246;  apparent  opposition  to  the  deliberately 
Floyd  r.  Floyd,  90  Ind.  134.  expressed  will  of  her  husband,  when 
On  the  other  hand,  a  legatee  who  has  perhaps  she  knows  that  the  so-called 
received  but  returned  his  legacy  may  will  is  a  forgery,  or  is,  for  other  rea- 
as  a  general  rule  contest  the  will,  sons,  at  variance  with  her  husband's 
Miller's  Esute,  166  Pa.  St.  97,  159  Pa.  wishes.**  Miller  v.  Miller,  5  Heisk. 
St.  562.  (Tenn.)  723,  holds  that  the  widow  may 
In  Cox  V.  Rogers,  77  Pa.  St.  160,  a  contest  the  will  and  that  she  is  not 
legatee  had  received  the  benefit  pro-  estopped  by  expressing  preferences  as 
vided  for  her  by  the  will  and  had  died  to  the  choice  of  a  personal  representa- 
without  any  effort  to  contest  its  valid-  tive.  See  also  Conely  v.  McDonald,  40 
ity.  Her  heirs  at  law  sought  to  con-  Mich.  150;  Lovett  v.  Chisolm,  30 
test  it.     It  was  held  that  her  acceptance  Ala.  88. 

and  retention  of  the  legacy  estopped  Contra.  —  Armstrong  v.  Baker,  9  Ired. 

her  and  those  claiming  under  her  from  L.    (N.    Car.)    109,   holding    that  the 

denying  the  validity  of  the  will.     For  widow  cannot  have  a  will  probated  in 

another  case  of  estoppel  by  enjoying  common  form  re-probated  in  solemn 
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A  Lagaue  *  andmr  a  Prior  Will '  may  contest  a  later  will '  even 

form;  Com.  v.  Bunn,  71  Pa.  St.  405;  under  a  later  will  revoking  the  former. 

McMasters  v,  Blair,  39  Pa.   St.   298,  McCutchen  v.  Loggias,  109  Ala.  457, 

distinguished  in  Dexter  v,  Codman^  148  holding,  however,  that  the  contestant's 

Mass.  421,  above  cited   in   this  note,  allegations  of  fraud  or  undue  influence 

See  also  Matter  of  Keep,  i  Connoly  (N.  in  procuring  the  probated  will  would 

Y.)  104,  which  held  that  where  hus-  be  devoid  of  equity  except  in  connec- 

band  and  wife  executed  mutual  wills  tion  with  averments  relying  upon  the 

in  pursuance  of  an  antenuptial  agree-  later  will. 

ment,  and  he  revoked  his  by  a  subse-  In  New  York  it  was  held  that  parties 

quent  will,  she  could  not  contest  the  whose  sole  interest  is  that  of  legatees 

latter,   and  that  her  remedy  was  in  and  devisees  under  a  will  the  probate 

•quity  to  enforce  the  compact  as  an  of  which   has    been    properly    denied 

equitable  lien.  have  no  standing  to  resist  the  admis- 

DiToroed  Wife.  —  In  New  York  a  wife  sion  to  probate  of  a  prior  will.  Matter 
divorced  either  for  her  own  or  her  hus-  of  Gaines,  84  Hun  (N.  Y.)  520. 
band's  misconduct  is  not  entitled  to  In  Massachusetts  a  will  must  first  be 
administration  if  he  dies  intestate,  nor  admitted  to  probate  before  it  can  be 
to  a  distributive  share  of  his  estate,  made  the  basis  of  an  objection  to  the 
and  therefore  cannot  contest  his  will,  probate  of  a  prior  will  which  it  re- 
She  is  not  a  widow.  Matter  of  Ensign,  vokes.  Sewall  z/.  Robbins,  139  Mass. 
103  N.  Y.  284.  164. 

Estoppel. —  In  Curtis  v.  Underwood,  8.  Morey  v.  Sohier,  63  N.  H.  507,  and 

loi  Cal.  661,  where  the  probated  will  Buckingham's  Appeal,  57  Conn.  544, 

declared  all  the  property  of  the  testator  holding  that  a  legatee   under  a  prior 

to  be  his  separate  property,  and  be-  will  is  aggrieved    by  the    allowance 

queathed  to  the  widow  a  certain  sum  of  the  later  will  and  may  appeal,  and 

as  well  as  an  allowance  pending  the  that   it  is  not  necessary  that  he  shall 

closing  of  the  estate,  and  the  propertv  have    proved    the    prior  will ;    Dower 

was  distributed  by  a  decree  to  which  v.  Church,  21  W.  Va.  48;    Kostelecky 

the  widow  was  a  party,  it  was  held  v.  Scherhart,  99  Iowa  120,  an   action 

that  by  receiving  all  the  benefits  pro-  to    contest    the    later    probated    will, 

vided    for    her    in    the   will  she   was  See  also  Merrill  v.    Rolston,  5  Redf. 

estopped  from  contesting  its  validity.  (N.  Y.)  220.      But   to   the  point  that 

In  Maurer  v,  Naill,  5  Md.  324,  ap-  it  is  necessary  to  have  the  prior   will 

proved  in  Edelen  v.  Edelen  6  Md.  288,  probated    before    an    interest    can  be 

it  was  held  that  a  widow  who,  by  an  claimed   under    it,   consult  Sewall    v, 

antenuptial     agreement      had     relin-  Robbins,  139  Mass.  164. 

quished  her  rights  in   her  husband's  Deriiees  and  Lagataes  under  a  Lost  Will 

estate,  in  virtue  of  the  marriage,  had  were  held  entitled    to  contest  a  later 

no  right  to  object  to  the  probate  of  his  will  in    McDonald  v,  McDonald,  142 

will.  Ind.  55. 

1.  In  this  section  we  use  the  term  In  Chittenden's  Will,  Tuck.  (N.  Y.) 
*Megatee  "  for  convenience  and  also  be-  135.  the  court  refused  to  allow  a  leg- 
cause  in  nearly  all  of  the  cases  the  atee  under  an  alleged  prior  lost  or 
parties  were  legatees ;  but  undoubtedly  destroyed  will  to  be  admitted  as  a  con- 
a  devisee  would  stand  on  the  same  testant  until  he  produced  evidence  that 
footing  as  a  legatee.  See  Jele  v,  Lem-  he  had  commenced  an  action  in  the 
berger,  163  111.  345;  Wolf  v,  Bollinger,  Supreme  Court  to  establish  the  de- 
62  111.  368,  the  latter  case  holding  that  stroyed  will. 

a  devisee  in  a  will  as  it  was  originally  In  K«w  York  the  statute  gives  no  ex- 
drawn  could  contest  the  validity  of  a  press  right  to  contest  the  probate  of  a 
devise  to  one  whose  name  was  substi-  will  to  others  than  the  heirs  and  next 
tuted  for  his  by  cancellation  and  in-  of  kin  and  widow,  if  one  survives; 
terlineation.  legatees  under  an  earlier  or  later  will 

S.  Benefloitrj  nndor  Later  WllL  —  It  may  contest,  because  the  statute  pro- 
teems  that  in  Alabama  a  probated  will  vides  that  any  executor,  devisee,  or 
may  be  contested  by  one  who  took  legatee  named  in  a  will,  or  any  person 
nothing  under  the  will  and  would  have  interested  in  the  estate,  may  have  such 
taken  nothing  had  the  deceased  died  will  proved,  and  the  inquiry  is  which 
intestate,  but  who  was  a  beneficiary  of  the  two  instruments  is  the  last  will. 
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though  he  is  neither  heir  at  law  nor  next  of  kin  of  the  deceased,* 
and  even  though  he  is  also  a  legatee  under  the  contested  will, 
provided  the  latter  contains  the  smaller  bequest.' 

A  Baiidiiary  L«gatM  may  contest  the  probate  of  other  clauses  in 
the  same  will.' 

One  BenefloUry  Contatting  WiU  of  Another.  —  One  to  whom  property  is 
bequeathed  in  default  of  the  execution  of  a  testamentary  power 
by  another  beneficiary  may  contest  the  will  of  the  latter  attempt- 
ing to  execute  the  power.* 

A  Croditor  of  the  deceased  *  or  of  an  heir  •  or  devisee  ^  is  not 
entitled  to  contest  the  decedent's  will. 

ma  FiibUo  Adminiitrator  cannot  ordinarily  contest  a  will.® 

Tlia  State,  by  its  attorney -general  or  other  proper  officer,  may, 
according  to  one  authority,*  but  according  to  another  cannot,  *• 

Matter  of  Rollwagen,  48  How.  Pr.  (N.  and  was  allowed  to  appeal  as  one  hav- 

Y.  Surrogate  Ct.)  103;  Walsh  v,  Ryan,  ing  an  interest,  since  the  allowance  of 

I   Bradf.  (N.  Y.)  433.     See  also  Booth  the  will  would  defeat  his  lien.    And  in 

V,  Kitchen,  7  Hun  (N.  Y.)  260;  N.  Y.  Matter  of  Langevin,  45  Minn.  429,  a 

Code  Civ.  Pro.,  §2617;  Matter  of  Ham-  creditor   with    a    judgment    lien  was 

mersly,  (Supreme  Ct.)  7  N.  Y.  St.  Rep.  allowed  to  contest  the  will.    See  fur- 

292.  ther  as  to  the  status  of  a  judgment 

Contest  of  OodloiL  —  A  legatee  under  creditor.   State  v,   Moehlenkamp,   133 

a  will  may  contest  a  codicil  which  pur-  Mo.  134. 

r>rts  to  revoke  his  legacy.     Walsh  v,  7.  State   Bank    v.    Nelson,   3    Head 

yan,  i  Bradf.  (M.  Y.)  433.  (Tenn.)  634,  though  the  creditor  had 

Attorney  in   f aot  of   Logatoe.  —  One  attached  the  supposed  interest  of  the 

who  appears  as  attorney  in  fact  for  devisee. 

nonresident  legatees  contesting  the  A  Jndgmont  Croditor  of  a  devisee 
will  should  produce  some  evidence  whose  interest  was  taken  away  by  an 
that  his  principals  are  alive  and  au-  alleged  codicil  was  held  entitled  to  op- 
thorize  him  to  appear  for  them.  Pan-  pose  the  probate  of  the  codicil  in  Mat- 
coast  V,  Graham,  15  N.  J.  Eq.  294.  ter  of  Coryell,  4  N.  Y.  A  pp.  Div.  429. 

1.  Turhune  v,   Brookfield,   i    Redf.  8.  Matter  of  Hickman,  loi  Cal.  609; 

(N.  Y.)  220.  Estate  of  Healy,  122  Cal.  163;  Matter 

S.  Buckingham's  Appeal,  57  Conn,  of  Sanborn,  98  Cal.  103,  citing  Matter 

544*  of  Parsons.  65  Cal.  240. 

8.  Matter  of  Janes,  87  Hun  (N.  Y.)  Contra,  —  Gombault    v.   Public  Ad- 

57,  on  the  ground  that  they  wefe  pro-  ministrators,    4    Bradf.    (N.    Y.)  226, 

cured  bv  fraud  and  deceit.  holding  that  the  public  administrator 

4.  Coleman's    Estate,    4    Pa.    Dist.  may  intervene  to  contest  the  probate  of 

Rep.  105.  a  will  as  to  the  personal  estate  where 

8.  Montgomery  v.   Foster,    qi    Ala.  the  decedent  leaves  no  known  heirs  or 

613,  sustaining  a  demurrer  to  the  cred-  next  of  kin. 

itor's  application  to  contest;  Stapler  v,  9.  Gombault  v.  Public  Administra- 

Hoffman,  i  Dem.  (N.  Y.)  63;  Heilman  tors.  4  Bradf.  (N.  Y.)  226.    See  also 

fr.  Tones,  5  Redf.  (N.  Y.)  398.  Card  well's  Estate.  28  W.  N.  C.  (Pa.) 

o.  Smith     V,    Bradstreet,    16     Pick.  291,  where  the  state  contested  the  will, 

(Mass.)  264;  Shepard's  Estate,  170  Pa.  claiming  an  escheat;    Davis  v.  Davis, 

St.  323.  2  Add.  Ecc.  223,  where  **  his  majesty's 

The  Croditon  of  a  Hnsband  were  held  proctor  had  intervened  in  the  cause  on 
not  entitled  to  contest  his  wife's  will  in  behalf  of  the  crown;  as  in  the  event  of 
Matter  of  Brown.  47  Hun  (N.  Y.)  360.  the  codicil  propounded  not  being  pro- 
Creditor  Having  Attaohment  or  Jndg-  nounced  for,  the  deceased  was  dead 
snent  Lien.  —  In  Smith  v.  Bradstreet,  16  intestate  as  to  the  residue  of  his  prop- 
Pick.  (Mass.)  264,  a  creditor  of  the  heir  erty,  and  he  was  expressly  alleged  to 
had  attached  his  interest  in  the  land  have  died  without  any  known  relation.** 
prior  to  the  decree  probating  the  will,  10.  Hopf  v.  State,  72  Tex.  281,  de- 
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contest  the  probate  upon  the  ground  that,  the  will  being  invalid, 
the  property  escheats  to  the  state  for  want  of  ieirs  or  next  of 
kin. 

MisMlUnaoui  Intaretti.  —  A  sole  executor  in  a  will  may  contest  a 
codicil  which  appoints  a  coexecutor  to  act  with  him.*  One 
appointed  executor  in  a  will '  or  one  to  whom  letters  of  adminis- 
tration have  been  granted  may  contest  the  validity  of  a  will  sub- 
sequently produced.'  Persons  whose  relationship  to  an  infant 
would  entitle  them  to  be  heard  in  proceedings  to  obtain  guardian- 
siiip  may  contest  the  validity  of  his  parent's  will  appointing  a 
guardian.* 

SnrriTal  ot  lBt«rwt.  —  In  one  state  it  is  held  that  the  statutory 
right  to  contest  a  probated  will  by  an  original  suit  is  a  personal 
privilege  which  does  not  survive  to  the  heirs  or  personal  repre- 
sentatives of  the  person  interested.* 

(4)  Objection  for  Want  of  Interest.  —  Ordinarilv  want  of  interest 
in  the  contestant  will  appear  upon  the  face  of  his  pleading,  in 
which  case,  according  to  the  common  course  of  pleading,  the 
objection  should  be  taken  by  demurrer;*  otherwise  by  answer.'' 
The  objection  cannot  be  taken  for  the  first  time  in  a  court  of  last 
resort.*     Moreover,  it  is  proper  for  the  court  to  hear  and  con- 

cided  upon  the  ground  that  '*  ad  es-  of    any    instrument    not    appointing 

cheat  cannot  be  declared  in  a  proceed-  guardians.** 

ing  to  probate  a  will.'*  5.  Storrs  v,  St.  Luke's  Hospital.  75 

1.  Matter  of  Coursen,  4  N.  J.  Eq.  111.  App.  15a. 

408.  6.  Tinker  v,  Riego,  (Kjr.  1889)  11  S. 

S.  Connelly  v,  Sullivan,  50  111.  App.  W.  Rep.  605;  Miller  t^.  Miller,  5  Heisk. 

627,  where  the  will  had  been  duly  pro-  (Tenn.)  723;  Keith  v.  Raglan,  i  Coldw. 

bated,  the  case   holding  that  he  bad  (Tenn.)  474;    Schultz    v.    Schultz,   10 

sufficient  interest  to  appeal  from  the  Gratt.  (Va.)36x.    See  also  Montgomery 

probate  of  the  later  will.      See   also  v,  Foster,  01  Ala.  613. 

Schultz    V.    Schultz,    10    Gratt.    (Va.)  7.  See  Little  Sisters  of  Poor  v,  Cush- 

360.  ing.  6a  Md.  416;  Rogers*s  Esute,  154 

Executors  under  a  will  may  contest  Pa. St.  ai7;  Pattee  v.  Stetson,  170 Mass. 

a  later  will,  although  the  parties  bene-  93:  Brown  v,  Mitchell,  75  Tex.  9. 

ficially    interested    under    the    earliec  OIJMtioa  Sua  ^oatt. —  In  Matter  ojf 

have  released   their  interest.    Matter  Hamilton,  76  Hun  (N.  Y.)  200.  it  was 

of  Greeley,  15  Abb.  Pr.  N.  S.  (N.  Y.  said  that  absence  of  interest  may  be 

Surrogate  Ct.)  393.  brought  to  the  attention  of  the  court  by 

8.  Billings  v.  Billings,  4  Ark.  90;  any  one,  as  the  proceedings  for  the 
Matter  of  Cornelius,  14  Ark.  675;  Con-  probate  of  a  will  belong  to  the  court, 
nelly  v,  Sullivan,  50  111.  App.  627,  die-  which  is  bound  to  see  that  they  are 
tum  that  he  has  an  appealable  interest  properly  conducted, 
as  a  **  person  interested  in  such  will,**  8.  In  re  Liddinfton,  (Supreme  Ct.)  4 
citing  Doran  v.  Mullen,  78  111.  343,  and  N.  Y.  Supp.  646;  Farr  v.  Thompson,  i 
Matter  of  Page,  118  111.  576,  as  cases  Spears  L.  (S.  Car.)  03.  See  also  Mat- 
where  his  right  to  appeal  was  not  ter  of  Robinson,  106  Cal.  493. 
questioned.  Contra.  —  In  IlHnms  it  has  been  held 

4.  Taff    V.    Hosmer,   14  Mich.    249,  that  want  •f  interest  apparent  on  the 

where  the  court  said:  *'  This  of  course  face  of  a  bill  to  contest  a  will  is  a 

gives  them  no  right  to  oppose  it  on  any  jurisdictional  defect  which  is  ground 

ground  except  that  it  is  not  a  valid  for  objection  for  the  first  time  in  the 

will,  as  a  father's  testamentary  power  Supreme  Court.     Jele  v,  Lemberger^ 

cannot  be  reviewed.     Neither  does  it  163  111.  338.    See   alsof   Wilcoxon    r. 

give  them  Hghu  to  oppose  the  probate  Wilcoxon,  165  111.  454. 
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sider  all  legitimate  evidence  brought  before  it,  whether  by  a  party 
interested  or  hot.* 

(5)  Determination  of-  Question  of  Interest.  —  Where  the  con- 
testant's interest  is  disputed  the  question  of  law  or  of  fact  is 
usually  decided  before  proceeding  to  the  trial  of  issues  on  the 
merits.* 

c.  Defendants  —  Oeatral  Bole.  —  All  persons  who  may  be  injuri- 
ously affected  by  the  judgment  or  decree  sought  should  be  made 
defendants.'     Thus  the  beneficiaries  in  the  will  *  as  well  as  the 

1.  Hopf  V,  State,  72  Tex.  287.  formed   Presb.  Church  v.  Nelson,  35 

S.  Reilly  v.  Dougherty,  60  Md.  276;  Ohio  St.  638.    See  also  Janes  z/.  Wil- 

Brewer  v,  Barrett,  58  Md.  587;  Patlee  liams,  31  Ark.  175;  Miller  v.  Miller,  s 

V.  Stetson,  170  Mass.  93;    Edwards  v,  Heisk.  (Tenn.)  723,  holding,  however, 

Gaulding,    38    Miss.    118;     Morey    v,  under  the  circumstances  of  the  case, 

Sohier,  63  N.  H.  507;    Holt  v.  Rice,  54  that  the  contest  might  be  had  with  any 

N.  H.  398;  Middleditch  v.  Williams,  47  legatee  under  the  will  as  a  defendant. 

N.  J.  Eq.  585;  Henry  v,  Henry,  4  Dem.  In  Andrews  v.  His  Administrators,  7 

(N.  Y.)  253;    Matter  of  Hamilton,  76  Ohio  St.   143,  the  court  said:    **  The 

Hun  (N.  Y.)  200;  Randolph  v,  Hughes,  statute  does  not  prescribe  who  shall  be 

89  N.  Car.  431;    Rogers  s  Estate,  154  made  parties  defendant  to  the  bill  ior 

Pa.  St.  217,  where  the  evidence  of  in-  chancery,  but,  proceeding  in   analogy 

terest  was  conflicting  and  the  question  to  ordinary  cases  in  chancery,  we  be- 

was  submitted  to  the  jury.     But  see  lieve  it  has  been  the  general  and  per> 

Brown  v,  Mitchell,  75  Tex.  9,  where  the  haps   uniform    practice   to  make   the 

court  said  *Mt  would  seem  "  that  issues  executors,    as    well    as  legatees    and 

as  to  interest  should  be  tried  as  are  devisees  and  heirs  at  law  who  are  not 

matters  in  abatement.  complainants,  parties  defendant." 

PraotiM  in  K«w  Tork  Surrogate  Court.  In    Feuchtet   v,   Keyl,  48  Ohio  St. 

—  In  Norton  i/.  Lawrence,  i  Redf.  (N.  357,  a  case  in  point  by  analogy,  it  was 

Y.)  473,  it  was  said  that  the  practice  conceded  that  the  executor  is  in  many 

in  the  New  York  County  Surrogate's  respects  the  representative  of  all  par> 

Court,  when  the  contestant's  allegation  ties  interested   in   the  will,   but  that 

of  interest  is  denied,  is   to  take  evi-  where    he    has    repudiated   the    trust 

denct pari  passu  on  the  questions  of  in-  without  entering  upon  its  execution  he 

terest  and  the  validity  of  the  will.  is  a  stranger  to  the  parties,  and  that 

Intaroft  neither  Admitted  nor  Denied. —  the  latter  have  independent  rights  and 

Where  the  contestant  alleges  his  rela-  cannot  be  represented  by  him. 

tionship  and  the  answer  **  neither  ad-  In  Indiana  the  statute  requires  that 

mits    nor    denies  *'    it,    it    cannot    be  "  the  executor  and  all  other  persons 

objected  that  issues  on  the  merits  were  beneficially  interested  therein  shall  be 

tent  to  the  jury  without  first  hearing  made  defendants."      Burns's  Annot. 

testimony  as  to  the  contestant's  inter-  Stat.  Ind.,   1894,  §  2766.     Purchasers 

est.     Little  Sisters  of  Poor  v,  Cushing,  of  land   from   the  devisee  under  the 

62  Md.  416.  probated  will  are  proper  parties  defend- 

8.  Brown    v,    Riggin,    94    111.    560;  ant.     Roberts  v.  Abbott,  127  Ind.  83. 

Moore  v,  Gubbins,  54  111.  App.  163.  The  testator's  widow,  when  she  is  a 

In  Price  v.  Foreman,  11  Biss.  (U.  S.)  beneficiary  in  the  will,  is  a  necessary^ 

328,  a  case  arising  in  Illifwis  [affirmed  defendant.     Thomas  t*.  Wood,  61  Ind. 

sub  nom.  American  Bible  Soc.  v.  Price,  132.     In  Morse  t/.  Morse.  42  Ind.  365, 

no  U.  S.  61],  it  was  held  that  an  ex-  it  was  held  that  the  statutory  phrase 

ecutor  to  whom  money  was  bequeathed  "persons      beneficially      interested^ 

in  trust  was  an  indispensable  party  de-  meant    "  the    devisees    and    legatees 

fendant.     See  also  Campbell  v.  Camp-  named  in  the  will  or  those  claiming 

bell,  130  111.  466;  American  Bible  Soc.  under  them,"  and  that  a  posthumous 

V.  Price,  115  111.  623.  child  not  named  in  the  will  was  not  a 

4.  Eddie  t'.  Parke,  31  Mo.  513;  Wells  proper  or  necessary    defendant.    See 

V,    Wells,    144     Mo.    198;    Odom    r.  further  McDonald  v,  McDonald,   142 

Thompson,  i  Hawks  (N.  Car.)  58;  Re«  Ind.  55. 
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executor  *  are  usually  deemed  necessary  parties.  But  one  having 
no  interest  whatever  in  the  property  affected  by  the  will  is  not  a 
proper  party,  though  he  aided  by  fraud  in  procuring  the  execu- 
tion  of  the  will.' 

Hdn  Sefaiing  to  Join  at  Plaintilb  may  be  made  defendants.' 
Adding  PartiM  by  Amendment.  —  New  parties   defendant   may  be 
brought  in  by  amendment,*  even  though  the  statutory  period  for 
contesting  the  will  has  expired  at  the  date  of  the  amendment.* 

d.  Intervention.  —  It  is  the  universal  rule  that  in  statu- 
tory suits,  or  other  proceedings  to  contest  wills,  interested 
parties  may  be  allowed  to  intervene  and  take  positions  on 
either  side   of  the  controversy*  upon   proper  and   seasonable 

1.  Matter  of  Whetton,  98  Cal.  203  (by  Tcel,  ii  Ired.  L.  (N.  Car.)  49;  Red- 
statute);  Odom  V,  Thompson,  i  Hawks  mond  v.  Collins,  4  Dev.  L.  (N.  Car.) 
(N.  Car.)  58;  Andrews  v.  His  Adminis-  437;  Miller  v.  Miller,  5  Heisk.  (Tenn.> 
trators,  7  Ohio  St.  143;  Keith  v.  Rag-  734;  Cornwell  t/.  Cornwell,  11  Humph* 
Ian,  I  Coldw.  (Tenn.)  474.  See  also  (Tenn.)  485;  Patton  i/.  Allison,  7 
Miller  v.  Miller,  5  Heisk.  (Tenn.)  723.  Humph.  (Tenn.)  320:    Wills  v,  Sprag» 

In  a  statutory  suit  to  contest  a  pro-  gin^  3  Gratt.  (Va.)  548;    McArthur  v. 

bated  will  the  executor  should  be  made  Allen,  3  Fed.  Rep.  313.    See  also  Pat- 

a  party  in  his  representative  capacity  ton  v,  Allison.  7  Humph.  (Tenn.)  320; 

and  not  in  his  own  right.     Coalter  v,  Phelps  v.  Ashton,  30  Tex.  344. 

Bryan,  i  Gratt.  (Va.)  18.  **  Every  party  in   interest  may  be* 

AppUcaUon  to  Probate  in  Solosm  Form,  come  a  party  in  the  cause  at  any  time 

—  In  Kinard  v.  Riddlehoover,  3  Rich,  before  the  decision."   Sawyer  r.  Dozier, 

L.  (S.  Car.)  258,  it  was  held  that  the  5  Ired.  L.  (N.  Car.)  97. 

executor  should  be  made  a  defendant  Where  a  will  has  been  propounded 

to  an  application  to  have  a  will  proved  by  an  executor  it  is  competent  for  a 

in  solemn  form,  but  that  if  he  were  legatee  *'  to  intervene  for  the  purpose 

dead  or  refused  to  act,  and  there  was .  of  having  the  will  proved  and  his  in- 

no  iAvoXvMXx^Xox cum  testamento  annexo^  terests  protected."     Walsh  v.  Ryan,  i 

the  legatees  or  their  representatives  Bradf.  (N.  Y.)  433. 

were  proper  parties.  By  Statute.  —  Code  Civ.   Pro.    New 

S.  Kennedy  r.  Kennedy,  66  111.  190.  York,  §  2617;  Matter  of  Hannah,  (Su- 

8.  Dower  ».  Church,  21  W.  Va.  49.  preme  Ct.)  11  N.  Y.  St.  Rep.  807;  Mat- 

4.  Freeman  v.  Easly,  117  111.  317.  ter  of  Coryell,  4  N.  Y.  App.  Div.  429; 
lee  generally  article  Amendments,  vol.  Bogardus  v,  Clark,  4  Paige  (N.  Y.S 
t,  pp.  466,  542.  623;    Foster  v,  Foster,  7  Paige  (N.  Y.> 

5.  Floyd  V,  Floyd,  90  Ind.  130,  48;  Matter  of  Hamilton,  76  Hun  (N. 
wherein  it  is  conceded  that  this  is  an  Y.)  206;  Booth  v.  Kitchen,  7  Hun  (N. 
exception  to  the  general  rule  touching  Y.)  260;  Dyer  v,  Erving,  2  Dem. 
amendments  as  declared  in  article  (N.  Y.)  160;  Matter  of  Dunn,  i  Dem. 
Amendments,  vol.  i,  pp.  623,  624.  (N.  Y.)  294;  Hamersley  v,  Lockman,  » 

6.  Indepeiideiitlj  of  Statutory  Authority  Dem.  (K.  Y.)  524;  Lafiferty  v.  Lafiferty, 
the  right  to  intervene  is  recognized.  5  Redf.  (N.  Y.)  326;  Lawrence  v.  Par- 
Dickey  V,  Vann,  81  Ala.  430;  Wells  v,  sons,  27  How.  Pr.  (N.  Y.  Supreme  Ct.> 
Wells,  4  T.  B.  Mon.  (Ky.)  152,  holding  26. 

that  such  party  had  a  right  to  choose  On   Appeal.  —  Thus    parties  not  ap 

his  attitude  for  or  against  the  will;  pealing  from  the  order  of  the  probate 

Bonnemort    v.    Gill,    167    Mass.  338;  court  may    nevertheless    appear   and 

Lafferty  v,  Lefferty,  5   Redf.  (N.   Y.)  take  sides  with  the  proponents  or  with 

326;    Foster  v,  Foster,  7  Paige  (N.  Y.)  the  contestanu  on  the  trial  de  novo  in 

48;    Walsh    V,    Ryan,    i    Bradf.    (N.  the  appellate  court,  and  may  introduce 

Y.)433;  Gombault  v.  Public  Adminis-  any  proper  evidence.    Matter  of  Storey, 

trator,  4  Bradf.  (N.  Y.)  226;  In  re  Lid-  120  111.  244;  Eisele's  Esute,  7  Pa.  Dist. 

dington,  (Supreme  Ct.)  4  N.  Y.  Supp.  Rep.  115. 

646;  Matter  of  Hammersly,  (Supreme  In  Jackson  v.  Hosmer,  14  Mich.  88,. 

Ct.)  7  N.  Y.  St.  Rep.  39a;  Benjamin  v,  it  was  held  that  one  who  did  not  join. 
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application  by  petition  for  that  purpose.* 
e.  Effect  of  Omitting  Interested  Parties — (i)  Objection 

Taken  in  Defendant's  Pleading.  —  Objection  for  want  of  neces- 
sary parties  may  be  taken  by  demurrer  where  the  defect  appears 
on  the  face  of  the  plaintiff's  pleading;'  otherwise  by  plea  or 
answer  in  equity  '  or  by  answer  in  code  pleading.* 

(2)  Appeal  or  Error y  or  Bill  of  Review,  — On  Aypeal  or  Error  the 
omission  of  a  necessary  defendant  is  ground  for  reversal  *  although 
the  objection  be  taken  for  the  first  time  in  tb«  reviewing  court.* 

HU  «f  B«Ti«w.  —  Where  the  will  is  contested  by  a  statutory  suit 
in  chancery  and  necessary  plaintiffs  or  defendants  are  omitted 
they  may  file  a  bill  of  review  or  in  the  nature  of  a  bill  of  review 
and  have  a  new  trial  of  the  issue.  ^ 

(3)  Collateral  Attc^ck  on  Judgment.  —  The  authorities  are  practi- 
cally unanimous  in  declaring  that  a  judgment  or  decree  allowing 
or  rejecting  a  will  after  a  contest  is  conclusive  as  against  collateral 
attack  in  respect  of  interested  persons  who  are  not,  as  well  as 
those  who  are,  formal  parties  to  the  proceedings.®     And    one 

in  an  appeal  from  the  probate  decree  (Va.)   409;    Hall    v,   Gilbert,   31    Wis. 

allowing  a  will  could  not  contest  it  on  691. 

appeal,  but  his  true  position  was  that  7.  Dower  v.  Church,  21  W.  Va.  49, 

of  an  appellee.  holding  that    if    necessary    plaintiffs, 

1.  Pttition  of  IntarrtatioA.  —  In  the  such  as  heirs,  are  not  made  parties, 

absence  of  a  statute  to  the  contrary,  a  they  may  file  a  bill  in  the  nature  of  a 

person  cannot  take  part  as  an  inter-  bill  of  review;  Singleton  v.  Singleton, 

vener  without  filing  a  petition  to  be  8   B.  Mon.  (Ky.)  345,  holding  that  a 

made    a    party.     Foster  v,   Foster,   7  legatee  or  devisee  who  was  not  made 

Paige  (N.  Y.)  48;  Lafferty  v,  Lafferty,  a  party  in  the  chancery  suit  could  file  a 

5  Redf.  (N.  Y.)  326.    See  generally  ar-  bill  in  the  nature  of  a  bill  of  review; 

tide  Intervention,  vol.  11,  p.  504.  Connolly  v,  Connolly,  32  Gratt.  (Va.) 

Aftar  Hsaring  or  Trial  and  Vlnal  Booroo  657,  holding  also  that  a  bill  of  review 

the  application   is  too    late.     £isele*s  will  lie  for  newly  discovered  evidence. 

Estate,  7  Pa.  Dist.  Rep.  115.  The  first  two  foregoing  cases  speak 

5.  Eddie  v,  Parke,  31  Mo.  513;  of  a  "  bill  in  the  nature  of  a  bill  of  re- 
Thomas  V,  Wood,  61  Ind.  132;  Dower  view,"  but  if  the  record  shows  that  the 
V.  Church,  21  W.  Va.  50;  Hall  v,  Gil-  omitted  parties  were  necessary,  and  the 
bert,  31  Wis.  691.  plaintiff's  bill  would  ordinarily  show  at 

8.  See  generally  article  Parties  to  least  who  were  necessary  defendants. 

Actions,  vol.  15,  p.  685.  no  reason  is  perceived  why  a  bill  of 

4.  Thomas  v.  Wood,  61  Ind.  132.  review,  strictly  so  called,  would   not 

A.  Reformed  Presb.  Church  v,  Nel-  lie.    See  generally    article    Bills    op 

son,  35  Ohio  St.  638;  McMaken  v,  Mc-  Review,  vol.  3,  pp.  575,  576,  note  i. 

Maken,  18  Ala.  576.  8.  The  cases  so  decide  on  the  ground 

6.  Wells  V,  Wells,  144  Mo.  198;  Mc-  that  the  proceeding  \%in  rem,  Mitch- 
Maken  v,  McMaken,  18  Ala.  576;  Re-  ell  v.  Holder,  8  Bosh  (Ky.)  362;  Tib- 
formed  Presb.  Church  v.  Nelson,  35  batts  r.  Berry,  10  B.  Mon.  (Ky.)  473; 
Ohio  St.  638.  See  also  Vancleave  v,  McDaniel  v.  McDaniel,  86  Md.  623; 
Beam.  2  Dana  (Ky.)  155;  Roger  v,  Bonnemort  v.  Gill,  167  Mass.  338: 
Thomas,  i  B.  Mon.  (Ky.)  390;  Holt  Scott  r.  Calvit,  3  How.  (Miss.)  148; 
V,  Lamb,  17  Ohio  St.  375.  Bogardus  v.   Clark,   4   Paige  (N.  Y.) 

Contra.  —  Thomas  v.  Wood,  61  Ind.  623;    Mason  v,  Jones,  2  Bradf.  (N.  Y.) 

132;    Dower  v.  Church,  21  W.  Va.  54,  325,    where    the    will    was    rejected; 

drawing  a  distinction  between  a  chan-  Booth  v.  Kitchen,  7  Hun  (N.  Y.)  260; 

cerv  cause  to  set  aside  the  probate  of  a  Fry   v.   Taylor,    i    Head  (Tenn.)  594; 

will  and  other  chancery  causes.     See  Patton  v.  Allison,  7  Humph.  rTenn.) 

also  Kincheloe  v,  Kincheloe,  11  Leigh  320;  Ford  v.  Ford,  7  Humph.  (Tenn.) 
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whose  interest  was  opposed  to  the  will,  but  who  was  not  a  party, 
may  avail  himself  of  a  judgment  against  the  will.^ 

10.  The  Contertant'i  Pleading  —  a.  Plea  of  Another  Appli- 
cation Pending.  —  An  original  application  for  probate  cannot 
be  maintained  while  a  prior  proceeding  for  the  identical  purpose 
is  pending;'  but  the  objection  goes  in  abatement  of  the  second 
proceeding,  and  not  in  bar,  and  cannot  be  taken  for  the  first  time 
on  appeal.' 

b.  Averment  of  Contestant's  Interest— KtoeMitjof  Aver- 
jMnt.  —  The  contestant  should  aver  in  his  pleading  the  interest 
that  enables  him  to  maintain  the  suit  or  other  proceeding  to  con- 
test the  will.* 

Bnfioieiioy  of  ATtrmrat.  —  The  facts  out  of  which  the  contestant's 

02 ;    Williams  v,  Saunders.  5  Coldw.  Car.)  176.    See  also  article  Anothbk 

<Tenn.)72;  Wills  v.  Spraggins,  3  Gratt.  Suit  Pending,  voL  i,  pp.  770,  77^. 
<Va.)  529;  Scbulu  V,  Schultz,  10  Gratt.        4.  Lyons  v.  Campbell,  88  Ala.  463; 

<Va.)    358;    Norvell    v.    Lessueur,    33  Schmidt  v,  Bomersbach,  64  Ind.   53; 

Gratt.  (Va.)  222,  holding  that  the  rule  McDonald  v,  McDonald,  142  Ind.  66, 

applies  though  the  omitted  party  was  where  the  allegations  of  the  plaintiffs' 

an  infant;    Connolly  v.  Connolly,   32  interests    as    devisees    and    legatees 

Gratt.  (Va.)  657;   Dower  v.  Church,  21  under  a  last  prior  will,  which  were 

W.  Va.  53;    McArthur  v,  Allen,  3  Fed.  held  sufficient,  are  set  forth  in  full; 

Rep.  319,  holding  that  devisees  in  esse  Miller  v.  Miller,  5  Heisk.  (Tenn.)  723; 

who  therefore  could  not  be  parties  are  Keith  v,  Raglan,  i  Coldw.  (Tenn.)  474; 

barred  and  concluded  as  effectually  as  Brown  v,  Mitchell,  75  Tex.  9;  Schultz 

those  who  are  living.    The  court  said:  v.  Schulu,  10  Gratt.  (Va.)  367. 
'*  That  those  who  are  formal  parties        Im  ArkuMM  the  court  remarked  that 

and  those  who  are  not  are  alike  bound  the  petition  of  appeal  from  a  decree 

by  the  decree  is  conclusively  shown  by  probating    a    will    in    common    form 

the  well-considered  cases  of  Singleton  would  show  the  grounds  of  contest  and 

V,    Singleton,  8   B.   Mon.    (Ky.)    340;  also  necessarily  the  relationship  of  the 

Hunt  V,  Acre,  28  Ala.  580;    Scott  v,  petitioners  to  the  deceased.    Ouachita 

Calvit,  3  How.  (Miss.)  148;    Jacob  v.  Baptist  College  f.  Scott.  64  Ark.  349. 
Pulliam,   3  J.  J.    Marsh.    (Ky.)    200;        In  Coaneetiaat,  on  an  appeal  from  the 

Hodges  V,  Bauchman,  8  Yerg.  (Tenn.)  probate  of  a  will  for  a  trial  de  ncvo^  the 

186;   Wells's  Will,  5  Litt.  (Ky.)  273."  appellant's  interest  should  be  alleged 

See  also  Ottinger  v,  Ottin^er,  17  S.  &  in  his  motion  for  appeal  before  the 

R.  (Pa.)  142;    Linch  v,  Linch,  i   Lea  court  of  probate,  and  not  in  the  assign- 

(Tenn.)  526;   Coalson  v,  Tooke,  18  Ga.  ment  of  reasons  of  appeal  before  the 

744.  Superior  Court.    Rev.  Stat.  1888,  g  644; 

Contra.  —  Holt  v.  Lamb,  17  Ohio  St.  Buckingham's  Appeal,  57  Conn.  544; 
375,  holding  that  omission  of  a  neces-  Norton's  Appeal,  46  Conn.  527.  But  if 
sary  defendant  renders  the  decree  void  the  interest  of  the  appellant  already 
as  to  him  on  collateral  attack.  See  appears  on  the  face  of  the  proceedings 
also  Richardson  v.  Green,  6z  Fed.  Rep.  in  the  probate  court  it  is  sufficient. 
428,  where  the  court  said:  *'  The  suit  See  the  statute  above  cited,  and  Nor- 
for  contesting  a  will  after  the  probai-  ton's  Appeal,  46  Conn.  527. 
log  of  the  same  in  Oregon  is  undoubt-  Intarsft  in  Only  ihie  of  Serond  Contost- 
edly  one  between  piirties,  and  binding  anti«  —  If  only  one  of  several  contest- 
only  the  parties  thereto."  And  see  ants  who  join  in  an  action  to  contest  a 
Matter  of  Ruppauer,  9  N.  Y.  App.  Div.  will  shows  an  interest  it  is  sufficient 
424.  for    the    maintenance    of    the  action. 

1.  Mason  v.  Jones,  2  Bradf.  (N.  Y.)  Brown  v.  Mitchell,  75  Tex.  9. 
325.  OIJMtlmi  Alltr  Yiftiiot  —  If  the  inter. 

S.  See    generally    article    Anothsr  est  of  the  contestant  is  not  alleged  the 

Suit  Pending,  vol.  i.  p.  750.  objection  comes  too  late  after  verdict 

S.  Whitfield  v.  Hurst,  9  Ired.  L.  (N.  where  the  evidence  showed  sufficient 
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interest  arises  must  be  alleged,^  or  the  facts  constituting  the 
relationship  between  him  and  the  deceased  which  by  statute  gives 
him  an  interest.* 

IndeflnitenoM  in  Avermtnt  —  In  code  states,  if  the  allegation  of 
interest  is  not  sufficiently  precise  a  motion  will  lie  to  make  it 
more  specific* 

c.  Averment  of  Grounds  of  Contest  —  (i^  Necessity  of 
Averment,  —  In  whatever  form  the  probate  of  a  will  is  contested, 
it  is  the  almost  universal  requirement  that  the  contestant  shall 
allege  the  grounds  of  his  contest,^  and  that  his  evidence  shall  be 

interest.     McElfresh  v.  Guard,  33  Ind.  language  of  the  statute  that  the  con- 

408.  testant  *'  would  have  been  an  heir  or 

1.  Montgomery   v,   Foster,   91    Ala.  distributee  "  had  the  testator  died  in- 

613;    Hill  V.  Hill,  6  Ala.  168,  holding  testate  was  a  conclusion  of  law  and  de- 

that   the  interest  should  appear  in  a  murrable. 

writ'  of  error  to  the  decree  probating  8.  Matter  of  Renton,  10  Wash.  533, 
the  will,  or  somewhere  in  the  record,  where  the  contestants  alleged  that  they 
and  that  the  interest  did  not  sufficiently  were  the  only  children  of  the  testator, 
appear  by  a  mere  description  of  the  and  upon  motion  the  court  required 
plaintiffs  in  error  as  brothers  and  sis-  them  to  state  whether  they  were  nat- 
ters of  the  deceased,  on  which  precise  ural  or  adopted  children,  etc.  See 
point  see  also  Norton's  Appeal,  46  generally  article  Definiteness  and 
Conn.  537,  where  the  court  said:  **  It  is  Certainty  in  Pleadings,  vol.  6,  p.  274. 
by  no  means  to  be  inferred  that  be-  et  seq, 

cause  he  was  a  brother  he  had  any  inter-  4.  Hairston  v,  Hairston,  30  Miss. 
est  in  the  estate.  The  testator  might  276;  Henry  v,  Henry,  3  Dem.  (N.  Y.) 
have  had  children  that  would  have  332(by  a  rule  of  the  Surrogate's  Court); 
inherited  the  estate,  notwithstanding  Cozzens's  Will,  61  Pa.  St.  T96;  Keith 
there  were  brothers  or  other  near  rela-  v,  Raglan,  i  Coldw.  (Tenn.)474. 
tives;*'  Meyer  v,  Fogg,  7  Fla.  393;  Corn-  In  Alahama  the  contestant  in  the  pro- 
well  V,  Corn  well,  11  Humph.  (Tenn.)  bate  court  must  file  "  allegations  in 
485,  holding  that  an  averment  that  the  writing  that  the  will  was  not  duly  exe- 
deceased  was  grandfather  to  the  con-  cuted,  or  of  the  unsoundness  of  mind 
testant  is  not  sufficient,  for  the  father  of  the  testator,  or  of  any  other  valid 
of  the  latter  may  be  living.  objections  thereto."    Civ.  Code  Ala.» 

Legatee  under  Prior  WilL  —  Where  the  i8g6,  §  4287. 
contestant's  interest  arises  solely  out  Whether  the  will  is  contested  in  the 
of  the  fact  that  he  is  a  legatee  under  a  probate  court  or  by  bill  in  chancery 
prior  will  not  probated  he  should  show  after  probate,  the  contestant  in  the  one 
by  proper  allegations  that  the  prior  case  and  the  plaintiff  in  the  other  must 
will  is  valid.  Kostelecky  v.  Scherhart,  allege  his  grounds  of  objection  to  the 
99  Iowa  120.  will.  Barksdale  v,  Davis,  114  Ala. 
Conteetant  "  Hearer  of  Kin,''  eto.  —  An  633:  Lyons  v,  Campbell,  88  Ala.  462, 
allegation  that  the  contestant  was  reversing  on  this  point  Johnston  r. 
nearer  of  kin  to  the  deceased  than  any  Glasscock,  2  Ala.  218,  and  Johnston  v. 
other  person  residing  in  the  United  Hainesworth,  6  Ala.  443,  which  were 
States  was  held  insufficient  in  Public  decided  under  a  different  statute. 
Administrator  v.  Watts,  i  Paige  (N.  Y.)  In  ConneeUent  it  was  said  in  Sl 
347.  Leger's  Appeal,  34  Conn.  446,  speak- 
In  Hew  York  one  who  proposes  to  ing  of  the  practice  in  the  probate  court: 
contest  a  will  of  only  personal  prop-  *'  Doubtless  it  is  competent  for  the 
erty  should  state  his  relationship  or  court  of  probate  to  order  the  contest- 
whether  he  is  next  of  kin,  so  as  to  have  ants  to  file  their  objections,  on  its  own 
it  appear  that  he  is  one  who  is  inter-  motion,  or  on  the  motion  of  the  execo- 
ested  in  the  personal  estate.  Matter  tor,  but  it  is  rarely  if  ever  done." 
of  Bradley,  70  Hun  (N.  Y.)  104.  But  on  appeal  from  a  probate  decree 
9.  Montgomery  v,  Foster,  91  Ala.  allowing  a  will  the  appellant  must  file 
613.  holding  that  an  allegation  in  the  reasons  of  appeal  in  the  superior  court. 
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confined  to  the  grounds  so  alleged.^  The  contestant  may  direct 
and  limit  his  contest  to  a  part  of  the  will,  leaving  other  parts  to 
stand  as  valid.' 

(2)    Sufficiency   of  Averment  —  (»)    in   eeiMnkL  —  Substantive 
facts,   and   not  mere    conclusions  of  law'   or  matters   of  evi- 

In  these  he  alleges  his  grounds  of  con-  tained  where  the  bill  alleged  only  that 

test.     Livingston's  Appeal,  63   Conn,  the  witnesses  did  not  sign  in  the  pres- 

68;    Rules  of  Practice,  58  Conn.  588,  ence  of  each  other.     Flinn  c.  Owen,  58 

XXI.,  §  4.     Under  the  earlier  practice  111.  iii. 

it  was  customary  to  file  reasons  of  ap-  In  Ohio  the  issue  to  be  tried  by  the 
peal;  but  was  not  absolutely  necessary  jury  is  prescribed  by  sutute,  and  evi- 
in  order  to  make  issues.  St.  Leger's  dence  pertinent  to  that  issue  is  admis- 
Appeal,  34  Conn.  434.  It  is  now  man-  sible,  though  the  specific  ground  of 
datory  by  the  rule  of  practice  above  contest  to  which  such  evidence  relates 
cited.  is  not  alleged  in  the  contestant's  plead- 
In  Xains,  XaaHMhnittti,  Miehigan,  and  ing.  Dew  v,  Reid,  53  Ohio  St.  519, 
Termont  the  contestant's  grounds  of  wherein  the  petition  to  contest  is  set 
contest  are  stated  in  his  reasons  of  ap-  forth  in  full.  See  also  Runyan  v, 
peal.  Barnes  v,  Barnes,  66  Me.  386;  Price,  15  Ohio  St.  i. 
Doherty  v,  O'Callaghan,  157  Mass.  90;  8.  Lyons  v.  Campbell,  88  Ala.  463; 
Hoban  v,  Campau,  52  Mich.  346;  Wolf  v.  Bollinger,  62  111.  368. 
Howe  V.  Pratt,  11  Vt.  355;  Baker  v,  8.  See  generally  article  Legal  Con- 
Goodrich,  i  Aik.  (Vt.)  395.  clusions,  vol.  12,  p.  1020;  Herbert  v. 
South  Carolina.  —  In  Southerlin  v,  Berrier,  81  Ind.  i,  holding  that  an  aver- 
McKinney,  Rice  L.  (S.  Car.)  35,  the  ment  in  a  complaint  that  **  the  will  has 
court  said  that  on  appeal  from  the  de-  been  admitted  to  probate  unlawfully 
cision  of  the  Court  of  Ordinary  estab-  and  without  sufllcient  proof  "  was  too 
lishing  a  will  the  correct  practice  is  for  vague  and  uncertain, 
the  appellants  to  file  a  suggestion  set-  Mere  allegation  or  assertion  that  the 
ting  forth  the  proceedings  m  the  ordi-  paper  offered  is  not  the  last  will  of  the 
nary's  court,  and  then  to  assign  deceased  is  not  sufllcient;  some  fact 
specifically  the  supposed  errors  in  the  must  be  stated  as  the  ground  of  such 
judgment  of  the  court,  which  are  in  allegation.  Matter  of  Bradford,  i 
fact  nothing  more  than  grounds  of  con-  Pars.  Eq.  Cas.  (Pa.)  153. 
test.  See  the  grounds  of  contest  set  "  When  the  grounds  of  contest  em- 
forth  in  that  manner  in  Freeman  v.  brace  duress,  menace,  fraud,  undue  in. 
Jennings,  7  Rich.  L.  (S.  Car.)  381.  fluence,  due  execution  and  attestation. 
The  appellant  may  assign  grounds  of  subsequent  will,  or  the  like,  such  mat- 
contest  not  taken  in  the  probate  court,  ters,  not  being  ultimate  facts,  but  con- 
Peeples  v.  Smith,  8  Rich.  L.  (S.  Car.)  clusions  of  law  to  be  drawn  from  facts, 
90.  must  be  pleaded,  not  in  the  language 
1.  Matter  of  Kile,  73  Cal.  131 ;  Liv-  of  the  statute,  but  the  facts  (not  evi- 
ingston's  Appeal,  63  Conn.' 68;  Purdy  dence  of  the  facts)  relied  on  must  be 
V.  Hall,  134  111.  298:  Carmichael  v.  stated,  and  issues  relating  thereto  sub- 
Reed,  45  111.  108;  Flinn  v,  Owen,  58  111.  milted  to  the  jury,  to  the  end  that  the 
III;  Barnes  r.  Barnes,  66  Me.  286;  court,  either  upon  demurrer  to  the 
Hairston  v,  Hairston,  30  Miss.  276.  statement  of  the  grounds  of  contest  or 
See  also  Vickery  v.  Hobbs,  21  Tex.  570.  upon  the  verdict,  may  determine 
In  minoii  the  cases  go  a  long  way  in  whether,  as  matter  of  law,  such  facts 
this  direction,  perhaps  farther  than  in  so  pleaded  or  found  constitute  a  valid 
most  states.  Thus  where  the  bill  reason  why  the  proposed  paper  should 
alleged  mental  incapacity  and  undue  not  be  admitted  to  probate."  Matter 
influence  it  was  held  erroneous  to  de-  of  Gharky.  57  Cal.  279. 
cree  in  favor  of  the  plaintiff  upon  proof  In  Georgia  **  a  will  executed  under  a 
of  fraudulent  substitution  of  a  different  mistake  of  fact  as  to  the  existence  or 
will  for  attestation.  Carmichael  v,  conduct  of  the  heirs  at  law  of  the  tes- 
Reed,  45  111.  108.  tator  is  inoperative  so  far  as  such  heir 
And  a  decree  based  upon  proof  that  at  law  is  concerned."  Code  Ga.,  1895. 
the  witnesses  did  not  sign  in  the  pres-  §  3262.  For  a  construction  of  this  pro- 
ence  of  the  testator  could  not  be  sus-  vision  and  the  sufficiency  of  averments 
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dence,^  should  be  alleged. 

la  Code  PraetiM  allegations  irrelevant  to  any  issue  affecting  the 
validity  of  the  will,*  or  averments  of  mere  matters  of  evidence,* 
may  be  struck  out  on  motion, 

(b)  ftand  or  Vadnt  Influenoe  —  In  OmotaI.  —  The  general  principle  of 
pleading  that  where  fraud  is  relied  upon  the  particular  facts  con- 
stituting the  fraud  must  be  stated  *  makes  it  necessary,  as  a  gen- 
eral rule,  to  set  forth  the  facts  constituting  fraud  or  undue 
influence  in  a  suit  or  other  proceeding  to  contest  a  will  upon 
those  grounds.* 

in  a  caveat  filed  under  it  see  Jones  v.  Copeland,  125  Ind.  466;  Willett  v,  Por> 

Grogan,  98  Ga.  553;  Mallery  v,  Younf^,  ter,  42  Ind.  250. 

98  Ga.  728.  8.  Henry  v.  Henry,  3  Dem.  (N.  Y.) 

InoonsistciMj,  BtpugBaiioyi  sad  IhipUo-  322. 
ity.  —  In  Indiana^  in  a  statutory  action  4.  See  article  Fraud,  vol.  9,  p.  686. 
to  contest  a  will  under  Burns's  Annot.  5.  Barksdale  v,  Davis,  114  Ala.  633, 
Stat.  Ind.,  1897,  S  2766,  different  where  the  bill  alleged  that  the  will  was 
grounds  of  contest,  regardless  of  their  procured  by  the  fraud  and  undue  influ- 
inconsistency,  repugnancy,  or  duplic-  ence  of  a  named  devisee,  but  did  not 
ity,  may  be  and  usually  are  joined  in  state  how  they  were  exerted,  and  was 
a  single  paragraph  of  the  complaint,  therefore  held  insufficienu  The  case 
and  the  court  is  not  authorized  to  com-  was  decided  partly  upon  the  ground 
pel  the  plaintiff  to  elect  as  to  which  he  that  the  burden  of  proof  of  the  fraud 
will  seek  to  sustain.  McDonald  v,  and  undue  influence  is  upon  the  con- 
McDonald,  142  Ind.  55.  testant.     The  authority  of    the  older 

In  Indiaka  the  grounds  of  contest,  cases  of  Johnston  v,  Glasscock,  2  Ala. 

such  as    fraud,   undue    influence,    or  218,   and  Johnston   v,   Hainsworth,  6 

mental  incompetency,  or  that  the  will  Ala.  443,  was  overturned  by  reason  of 

was    ''  unduly    executed,"    are    sufll-  a  change  in  the  statutes  since  those 

cienlly  specific  when  made  in  the  Ian-  cases  were  decided, 

guage  of  the  statute.     McDonald    v.  In  Brown  v.  Mitchell,  75  Tex.  9,  an 

McDonald,   142  Ind.   55;    Wenning  v,  allegation  in  general  terms  that  the  de- 

Teeple,  144  Ind.  189;  Bowman  v.  Phil-  fendant  and  another  exercised  undue 

lips,  47  Ind.  341;    Willett  v.  Porter,  42  influence  was  held  insufficient. 

Ind.  250.     And  an  averment  of  undue  In  Farr  v,  Thompson,  Cheves  L.  (S. 

execution    covers    fraud  and    duress.  Car.)  37,  it  was  held  that  if  undue  in- 

Reed   v,   Watson,   27   Ind.  443;    Ken-  fluence  is  the  ground  of  contest  *'  the 

worthy  v,  Williams,  5  Ind.  375.  particular  sort  of  influence  should  be 

In  Virginia,  where  the  statute  pre-  set  down  in  the  pleadings."  But  see 
scribes  the  issue  for  trial  on  a  bill  in  the  precedent  in  Freeman  v,  Jennings, 
chancery  to  contest  a  probated  will,  it  7  Rich.  L.  (S.  Car.)  382. 
appears  that  the  bill  need  not  set  out  In  Wright's  Estate,  27  W.  N.  C.  (Pa.) 
as  fully  the  facts  on  which  the  plaintiff  372,  the  court  said  that  it  was  "  insuffi- 
claims  that  the  paper  which  has  been  cient  merely  to  allege  undue  influence 
probated  as  the  will  is  not  the  will  of  and  threats,  without  any  statement  of 
the  decedent,  as  it  would  have  to  do  facts  or  time  or  place  when  and  where 
under  the  general  rules  governing  the  alleged  undue  influence  was  ex- 
equity  pleadings,  but  that  it  will  erted  or  threats  made  to  the  testator  in- 
suffice  in  such  a  bill  to  aver  in  general  ducing  and  compelling  the  execution 
terms  that  the  writing  is  not  the  will  of  of  the  testamentary  paper,  and  the 
the  decedent.  Dower  v.  Church,  21  name  of  the  person  or  persons  by 
W.  Va.  45.  whom  such  undue  influence  was  used 

1,  Henry  v.  Henry,  3  Dem.  (N.  Y.)  and  threats  employed.** 

322.  In  Matter  of  Wilson,  117  Cal    262^ 

8.  Roberts  v.  Abbott,   127   Ind.   83,  the  petition  to  contest  stated  the  par- 

where   the  allegations  struck  out  re-  ticulars  of  the  alleged  fraud  and  undue 

lated  to  an  alleged  agreement  by  the  influence. 

testator  with  his  brother  to  make  a  will  Approved  Preoedsnti.  —  For  averments 

in  favor  of  the  plaintiff.     Summers  v,  of  fraud  and  imposition  held  sufficient 
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Soopt  of  AT«rm«iit  cf  Vmdnt  Tniltttiit.  —  Under  the  allegation  of  undue 
influence,  weakness  of  intellect  and  feebleness  of  will  may  be 
shown, ^  but  it  is  questionable  whether  testamentary  capacity 
may  be  disputed  under  that  averment.* 

OOTot>lad  ftand.  —  Where  concealment  of  the  fraud  is  an  essential 
circumstance  in  order  to  avoid  the  objection  of  the  statute  of 
limitations,  the  facts  relating  to  the  concealment,  diligence  to  dis- 
cover the  fraud,  and  the  date  of  its  discovery  must  be  alleged.' 

(e)  WftBt  cf  TosUmaBtary  Oapadtj.  —  Unsoundness  of  mind  is  suffi- 
ciently stated  by  alleging  that  the  deceased  was  not  of  sound  and 
disposing  memory  at  the  time  of  the  execution  of  the  instrument.* 

(d)  InTAliditj  of  Bzaeution.  —  It  has  been  held  that  the  validity  of 
the  execution  of  the  will  is  sufficiently  controverted  by  a  general 

see  Matthews  v,  Sontheimer,  39  Miss,  stance  of    averments    of    fraud    and 

174.    And  in   Pardy  v,  HaU,  134  III.  undue  influence  held  sufficient  on  de- 

399,  the  substance  of  the  charge  is  set  murrer  and  of  others  held  insufficient, 

forth.  OliJMtioB  on  AppoaL  —  An  objection 

For  an  approved  precedent  of  a  com-  that  allegations  of  fraud  are  not  suffi- 

plaint  to  set  aside  a  probated  will  on  ciently  specific  cannot  be  raised  for  the 

the  ground  that  the  will  was  forged  first  time  on  appeal.    Smith  v,  Hen- 

and  its  probate  procured  by  perjury,  line,  174  111.  184. 

sec  Fowler  v.  Young,  19  Kan.  150.  1.  '*  Because  these  are  commonly  the 

Vrndns  InfluMios  1^  Hamad  Parsons. —  conditions  of  undue  influence."  Hoban 

If  the  allegation  of  undue  influence  is  v,  Campau,  53  Mich.  354. 

limited  to  persons  named,  without  im-  9.  Hoban  v,  Campau,  53  Mich.  346, 

puting  misconduct  to  any  others,  no  where  the  court  declined  to  express  an 

evidence  of  undue  influence  except  by  opinion.    See  also  Brown  v.  Bell,  58 

the     persons     named     is   admissible.  Mich.  58. 

Jackson  v,  Hardin,  83  Mo.  186,  where  8.  Matthews  v,  Sontheimer,  39  Miss, 

the  court  evidently  regarded  it  as  un-  174,  where  the  averments  on  this  point 

necessary  to    make  the  allegation  so  were  held  sufficient.      See  generally 

restrictive,  but  held  that  the  plaintiff  article  Limitations,  vol.  13,  p.  243  ei 

must  abide  by  the  form  of  pleading  he  seq. 

chose  to  adopt.  4.  Matter  of  Gharky,   57  Cal.   370, 

Connecting  VndnalnfliimiM  with  SzMm-  holding  that  unsoundness  of  mind  is 

tion  of  WilL —  Where  acts  of  undue  in-  an  ultimate  fact,  and  that  intemperate 

fluence  were  described  and  assigned  to  habits  or  other  cause  of  unsoundness 

a  period  of  several  years  immediately  are   mere  evidence;    American    Bible 

preceding  the  execution  of  the  will  it  Soc.  v.  Price,  115  111.  623,  holding  that 

was  held  that  they   were  sufficiently  evidence  of  insane  delusion  as  to  the 

connected   with   the  testamentary  act  contestant  would  be  admissible  under 

by  alleging  that  **  at  said  date,     the  the  averment.     See  also  Burkhart  v, 

dateof  the  will,  ** and  while  in  said  con-  Gladish,  123  Ind.  337;  Willett  v.  For- 

dition  and  unable  to  resist  the  [afore-  ter,  42  Ind.  350. 

said]   importunities,    deceased     made  In  Matter  of  Kohler,  79  Cal.  316,  an 

his    marlc    to    said    pretended   will.'*  allegation  that  at  the  date  of  the  will 

Matter  of  McDevitt,  95  Cal.  23.  the  testator's  "  mind  was  weak,  debili- 

On  Demurrer.  —  *'  It  may  be  sufficient  tated,  and  deranged  to  such  an  extent 
*  *  *  to  charge  that  the  will  was  as  to  incapacitate  him  from  making  or 
the  product  of  undue  influence  exer-  undertakinga  will  or  codicil,"  was  held 
cised  by  a  named  person,  dispensing  sufficient  to  support  an  issue  to  the 
with  allegations  as  to  the  proofs;  yet  jury  as  to  *'  the  competency  of  the  de- 
when  the  bill  avers  special  facts  it  be-  cedent  to  make  a  last  will  and  testa- 
comes  the  duty  of  the  court  to  deter-  ment  **  as  provided  in  the  CaKfomia 
mine  whether  from  such  special  facts  Code  Civ.  Pro.,  §  1312. 
undue  influence  is  established  or  may  Insano  Dolnsion  on  the  part  of  the  tes- 
be  inferred.'*  Lyons  v,  Campbell,  88  tator  cannot  be  proved  under  an  alle- 
Ala.  470,  wherein  is  set  forth  the  sub-  gation  that  he  *'  was  influenced  by  an 
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averment,^  but  the  better  opinion  is  that  the  ground  of  invalidity 
should  be  more  precisely  alleged,* 

(e)  BeTocation  of  WiU.  —  Revocation  of  the  will  is  a  good  ground 
of  contest,'  and  an  allegation  that  the  will  was  destroyed  with 
the  intention  of  revoking  it  is  a  sufficient  averment  of  revocation.* 

d.  Averment  as  to  Time  of  Bringing  Suit.  —  The  statute 

providing  for  an  action  or  bill  to  contest  a  probated  will  within  a 
prescribed  period  is  not  a  statute  of  limitations,  but  a  mere  grant 
of  jurisdiction.*  Hence  it  has  been  held  that  the  plaintiff's 
pleading  must  show  that  his  suit  is  not  barred  by  the  lapse  of 
time,*  and  that  the  defendant's  failure  to  plead  the  statutory  bar 
is  not  a  waiver  of  objection.^ 

e.  Miscellaneous  Averments  According  to  Nature  of 
Pleading  or  Proceeding.  —  In  a  statutory  suit  to  contest  a 
probated  will  the  complaint  or  bill  should  allege  that  the  will  has 
been  admitted  to  probate,  in  what  court,  and  at  what  time.® 

unfounded  and  unreasonable  prejudice  Ind.  682,  ^i^*^i  Bartlett  v.  Manor,  T46 

against  his  own  children  and  heirs  at  Ind.  621,  and  Burns  v,  Travis,  117  Ind. 

law."     Barnes  v.  Barnes,  66  Me.  286.  44.      See  also  Alden   v,  Johnson,   63 

1.  Barkdsale  v,  Davis,  114  Ala.  623,  Iowa  124;   Caeman  v.  Van  Harke,  33 

where  an  averment  that*'  said  will  was  Kan.  333. 

not  duly  executed  "   was    held    suffi-  4.  Barksdale  v,  Davis,  114  Ala.  623, 

«ient.    /)i7//i7ie^</in  Thompson  f.  Rainer,  holding  that  the  averment  was  *' the 

117  Ala.   318.     See  also  the  precedent  legal  equivalent  of  an  allegation  that 

in  Freeman  v,  Jennings,  7  Rich.  L.  (S.  testator    burned,    tore,    canceled,    or 

Car.)  381.  obliterated  the  will  with  such  intent,  as 

9.  In  Matter  of  Burrell,  77  Cal.  479,  specified  in  section  1968  of  the  code.*' 
the  court  said  that  it  devolves  upon  the  The  same  case  also  hi^ld  that  an  alle- 
contestant  to  allege  *'  all  of  the  facts  gation  that  the  alleged  testator  "  made 
necessary  to  sustain  their  claim  that  and  executed,  in  the  presence  of  wit- 
the  will  was  not  properly  signed  and  nesses,  as  reauired  by  law,  another 
witnessed,  and  a  statement  in  the  will  covering  the  same  property,  there- 
language  of  the  statute,  or  of  the  evi-  by  revoking  said  alleged  will,*'  sufh- 
dence  of  the  facts,  was  not  sufficient;"  ciently  charged  the  execution  of  such 
but  in  that  case  the  contestant's  allega-  other  will. 

tions  quoted  in  the  report  of  the  case  The    statutory    requirements    of    a 

were  plainly  insufficient  to  support  any  valid  revocation  are  not  precisely  alike 

theory  that  he  attacked  the  will  on  ac-  in   all  the  states,   and   the  averment 

count  of  a  technical  defect  in  its  execu-  should  be  varied  accordingly, 

tion  or  attestation,  and  such  was  the  5.  Sinnet  v.  Bowman,    151  111.  146; 

opinion  of  the  court.     But  the  case  is  Wheeler    v,    Wheeler,    134    111.     522: 

ample  authority  to  the  point  that  alle-  Luther  v,  Luther,  122  111.  558;  Storrs 

gations  must  be  unequivocal  in  order  v.  St.  Luke's  Hospital,  75  111.  App.  152; 

to  raise  an  issue  as  to  the  validity  of  Peacock  v.  Churchill,  38  III.  App.  634; 

the  execution  of  the  will,  and  on  that  Evansville  Ice,  etc.,  Co.  v,  Winsor,  148 

point  see  also  Matter  of  Kile,  72  Cal.  Ind.  682;  Bartlett  v.  Manor,  146  Ind. 

131;    Matter  of  Gharky,  57  CaL  274;  621. 

Cartery's  Estate,  56  Cal.  470;  Flinn  v.  6.  Wheeler  v,  Wheeler,  134  III.  522; 

Owen,  58  111.  III.  Peacock  v,  Churchill,  38  111.  App.  634. 

8.  **  It  is  settled  law  in  this  state  that  See  also  Potts  v,  Felton,  70  Ind.  166. 

an  action  to  set  aside  a  will  and  its  pro-  7.  Luther  v,  Luther,  122  111.  558. 

bate,  on  the  ground  that  the  will  has  8.  Matthews  v.  Sontheimer,  39  Miss. 

been  revoked   either  expressly  or  iro-  174.     See    the  precedents  in   Dew  v. 

pliedly,  is  an  application  to  contest  the  Reid,  52  Ohio  St.  520,  and  McDonald 

will  within  the  meaning  of  our  stat*  v,  McDonald,  142  Ind.  58. 

utes  providing  for  contesting  wills."  Dcfeet  Cured  by  Aniww.  —  Failure  to 

Evansville  Ice,  etc.,  Co.  v,  Winsor,  148  allege  that  the  will  was  probated  will 
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Good  pleading  might  require  a  general  statement  of  the  contents 
of  the  probated  will,  and  certainly  the  names  and  character  of  the 
beneficiaries  and  the  executor  should  be  stated,  so  as  to  show  who 
are  to  be  served  with  process.*  Where  an  action  to  contest  a 
probated  will  is  brought  in  a  court  of  general  jurisdiction,  the  facts 
which  give  the  court  jurisdiction  of  the  subject-matter  need  not 
be  averred  in  the  plaintiff's  pleading.*  If  the  contestant's  plead- 
ing is  a  bill  in  equity  it  is  framed  like  any  other  bill  except  that 
it  is  limited  to  the  relief  prescribed  by  statute.' 

/.  Prayer.  —  The  contestant  should  pray  for  the  specific  relief 
contemplated  by  the  statute,  which  is,  generally  speaking,  either 
an  issue  devisavit  vel  non  or  a  decree  setting  aside  and  annulling 
the  probate.* 

g.  Verification  —  HeoMrity. —  No  verification  is  necessary 
unless  required  by  statute  *  or  local  usage.* 

Snffiflidney.  —  Verification  by  one  of  several  plaintiffs  satisfies  a 
statute  requiring  the  plaintiff's  complaint  to  be  "verified  by  his 
affidavit."^ 

WftiT«r  of  Objection.  —  An  omission  to  verify  the  complaint,  as 
required  by  statute,  is  not  a  jurisdictional  defect,  and  will  not 
sustain  an  objection  raised  for  the  first  time  on  apoeal.* 

h.  Amendments.  —  The  averment  of  interest  •  or  the  state- 
be  cured  by  an  admission  of  that  fact  8.  Luther  v.  Luther,  122  111.  558;  Con- 
in  the  answer.  Richardson  v.  Green,  nolly  v.  Connolly,  32  Gratt.  (Va.)  657. 
61  Fed.  Rep.  423.  4.  See  Luther  v.  Luther,  122  111.  558; 

Copy  of  AUoged  WilL  —  The  action  is  Connolly  v.  Connolly,  32  Gratt.  (Va.) 
not  founded  upon  a  written  contract  657;  Matter  of  Watson,  131  N.  V.  587, 
within  the  meaning  of  a  statute  making  42  N.  Y.  St.  Rep.  877. 
it  necessary  to  set  out  a  copy  of  the  in-  If  the  petition  to  contest  a  probated 
strument  in  such  cases.  Summers  v,  will  raises  a  purely  legal  question  to  be 
Copeland,  125  Ind.  466;  Schmidt  v.  determined  by  the  court,  it  need  not 
Bomersbach,  64lnd.  53.  pr&y   ^o^  ^n   issue    devisavit  vel  n^, 

1.  See    the    precedents    in   Dew    v.     Sartor  v.  Sartor,  39  Miss.  760. 
Reid,  52  Ohio  St.   520;    McDonald  v,        5.  Matthews  v,  Sontheimer,  39  Miss. 
McDonald,     142    Ind.   58,    where   the     174,   a  statutory  action  for  an   issue 
names  of  the  heirs,  widows,  and  next  of    devisavit  vel  non, 
kin  were  stated.  6.  In    TonnoMoe,  though  no    statute 

In  Purdy  v.  Hall,  134  111.  298,  a  stat-  requires  a  verification,  the  contestant's 
utory  bill  in  chancery  to  contest  a  pro-  pleading  must  be  verified,  or  it  will  be 
bated  will,  "  the  names  of  the  heirs  at  dismissed  on  motion;  but  the  objection 
law  that  the  deceased  left  him  surviv-  that  it  is  unverified  cannot  be  made  for 
ing  were  given  in  the  bill,  and  the  will  the  first  time  on  appeal.  Keith  v, 
was  set  out  therein  verbatim."  Raglan,  i  Coldw.  (Tenn.)  474,   where 

8.  Thus  it  need  not  be  alleged  that    the  court  said  that  such  appeared  to 
the  testator  died  in,  or  left  assets  in,  or    be  the  practice  in  Horth  Oarolliia. 
that  assets  of  the  estate  have  come  into,        7.  Willett    v.   Porter,   42    Ind.    250, 
the  county  where  the  suit  is  brought,     where  a  majority  of  the  court  held  that 
Lee  V.  Templeton,  73  Ind.  315;  Kinna-    a  motion  to  dismiss  the  complaint  as 
man  v.  Kinnaman,  71  Ind.  41 7,  reconcil-     to  all  the  plaintiffs  who  had  not  sworn 
ing  Thomas  r.   Wood,    61    Ind.    132.     to  it  was  properly  denied. 
Compare  Harris  v.  Harris,  61  Ind.  117;        8.  Sutherland   r.    Hankins,   56   Ind. 
Sutherland  v.   Hankins.   56  Ind.  343.     343.     See    also    Keith    r.    Raglan,    i 
But  it  is  advisable  at  least  to  allege    Coldw.    (Tenn.)    474,    and    generally 
that  the  testator  is  dead.    Schmidt  v.    article  Verification. 
Bomersbach,  64  Ind.  53.  9.  Bomand  with  Laavo  to  Amend.  ^  In 
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ment  of  the  grounds  of  contest  may  be  amended  in  accordance 
with  the  general  principles  governing  the  allowance  of  amend- 
ments,* but  not  by  introducing  a  new  and  independent  ground  of 
contest  after  the  expiration  of  the  statutory  period  for  contesting 
the  will.* 

11.  The  Defendant's  Pleading,  and  Beplioation  Thereto.  —  The 
statutes  providing  for  suits  or  other  proceedings  to  contest  wills 
are  usually  silent  as  to  pleadings  in  opposition  to  the  contestant's 
allegations,  and  where  the  sole  issue  to  be  tried  is  prescribed  by 
statute  it  is  held  in  a  few  cases  that  no  answer  is  necessary  or  con- 
templated; *  but  in  most  of  the  states  demurrers,  answers,  pleas, 
and  replications,  according  to  the  nature  of  the  suit  or  proceed- 
ing and  the  matter  to  be  pleaded,  are  used  in  the  same  manner 

Jele  V,  Lemberger,  163  111.  338,  a  decree  the  court  that  it  was  a  mere  amplifica- 
setting  aside  the  probate  of  a  will  on  a  tion  of  the  original  pleading  and  there- 
bill  in  chancery  was  reversed  for  want  fore  properly  allowed.  As  to  what 
of  a  sufficient  averment  of  interest  in  amendments  do  or  do  not  constitute  a 
the  plaintiff,  but  with  leave  to  remedy  new  ground  of  action,  see  article 
the  defect  by  amendment.  See  gen-  Amendments,  vol.  i,  p.  557  et  seq,;  and 
erally  article  Amendments,  vol.  i,  p.  to  the  point  that  statutes  of  limitations 
488.  run  against  amendments  introducing  a 

1.  In  Matter  of  Wilson,  117  Cal.  262,  new  ground  of  action,  but  not  against 

the   contestant  was  permitted  to  amend  those    which   do  not,    see    the    same 

his  allegations  of  undue  influence  by  article,  vol.  i,  p.  621. 

adding  a  more  definite  statement  of  the  In  Sinnet  v.  Bowman,  151  111.  146, 

circumstances  and  also  by  adding  the  the  court  was  inclined   to  hold  that 

names    of    other    persons    who     con-  where  the  original  pleading  alleged  a 

tributed  to  the  exercise  of  the  undue  want    of    testamentary    capacity,    an 

influence  alleged.     A  similar  amend-  amendment  alleging  undue  influence 

ment  was  allowed  in  Sinnet  v.  Bow-  did   not  set   up  a   substantively  new 

man,  151  111.  146.     See  also  American  cause  of  action. 

Bible  Soc.  v.  Price,  115  111.  623;  South-  8.  In  St.  Leger's  Appeal,  34  Conn« 

erlin  v,   M' Kinney,  Rice   L.   (S.  Car.)  437,  the  reasons  of  appeal  were  trav- 

35;  and  generally  article  Amendments,  ersed,  but  the  court  said  that  no  an- 

vol.  I,  pp.  557,  560,  561.                       ,  swer  was  necessary. 

Harmleii  Error  in  Denying  Amendmant.  In  Deslonde  r/.  Darrington,  2q  Ala. 

—  The    disallowance    of    a    proposed  97,  a  contest  in  the  probate  court,  it 

amendment    is    not   prejudicial   error  was  said  that  '*  the  joining  issue  on 

where  the  full  benefit  of  the  amend-  the  objections  filed  against  the  probate 

ment  was  obtained  by  the  admission  of  of  the  will  was,  under   our  practice* 

evidence  as  if   the  amendment    were  unnecessary." 

allowed.     Brooks's  Estate,  54  Cal.  471.  In  Crenshaw  v,  Johnson,  120  N.  Car. 

8.  See   Sinnet  r.    Bowman,    151   111.  270,  it  was  held  that  no  answer  is  neces- 

146,  a  case  not  entirely  free  from  am-  sary  to  a  caveat  raising  the  issue  of 

biguity  on  this  point.  dtvisavit  vel  non. 

In  Matter  of  Wilson,  117  Cal.  262,  In  Reformed  Presb.  Church  v,  Nel- 
the  plaintiff  in  a  statutory  application  son,  35  Ohio  St.  63B,  it  was  held  that 
to  revoke  the  probate,  which  would  in  a  statutory  action  to  contest  a  pro- 
have  been  barred  if  filed  after  the  lapse  bated  will  no  answer  is  required.  See 
of  a  year,  was  allowed  to  amend  by  also  Walker  t/.  Walker,  14  Ohio  St.  157; 
adding  certain  allegations  of  undue  Dew  v,  Reid,  52  Ohio  St.  519,  where 
influence.  The  Supreme  Court  held  at  the  court  said:  **  No  answer  was  neces- 
first  that  the  amendment  was  errone-  sary,  because  it  could  not  raise  an 
ously  allowed  for  the  reason  stated  in  issue  different  from  that  which  the 
the  text,  but  upon  rehearing  a  closer  statute  required  to  be  made  up  and 
inspection  of  the  amendment  convinced  tried  by  the  jury.'* 
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as  in  ordinary  actions.^     The  methods  of  raising  objection  for 

1.  The  following  cases  are  cited  in  of  parties  defendant  should  point  out 

general   confirmation  of  the    practice  the    necessary    defendants;    Floyd  v, 

stated  in  the  text:  Floyd,  90  Ind.  130,  where  estoppel  was 

Alabama,  —  Thompson  v.  Rainer,  117  pleaded  by  answer. 

Ala.  318,  where  there  was  a  demurrer  Iowa,  —  Kostelecky  v.  Scherhart,  99 

to  the  grounds  of  contest  in  the  probate  Iowa  120,  a  statutory  action  to  contest 

court;    Knox  v,  Paull,  95  Ala.  505,  a  a  probated  will  where  an  estoppel  was 

bill  in  chancery  to  contest  a  probated  set  up  in  the  answer  and  a  replication 

will  where  the  disability  of  the  plaintiff  was  filed  thereto. 

to  maintain  the  suit,  by  reason  of  hav-  Kentucky,  —  White  v,  Mayhall,  (Ky. 

ing  contested  the  original  probate,  was  1894)  25  S.  W.  Rep.  881,  where  an  an- 

set  up  by  plea;  Barker  v.  Bell,  49  Ala.  swer  set  up  an  estoppel  and  a  replica- 

284,  where  the  pleadings  on  the  allega-  tion  was  filed  thereto, 

tions  of  contest  in  the  probate  court  Maryland,  —  Little  Sisters  of  Poor  v, 

proceeded  to  a  replication  and  demur-  Gushing,  62  Md.  416,  holding  that  the 

rer  thereto;    Apperson  v.   Cottrell,  3  answer  to  a  caveat  should  be  verified. 

Port.  (Ala.)  51,  an  original  application  but  that  an  omission   to  verify  it  is 

for  probate  where  a  replication   was  waived  unless  seasonable  objection  is 

filed  to  the  contestant's  objections.  taken. 

California,  —  Matter    of    Robinson,  Mississippi,  —  Biles  v.   Dean,  (Miss. 

106  Cal.  493;   Matter  of  Garcelon,  104  1893)  14  €0,  Rep.  536,  a  bill  to  contest 

Cal.  570,  where  answers  were  filed  to  a  will,  where  the  defendant  filed  a  plea 

the  written  grounds  of  opposition   to  of  estoppel;   Matthews  v,  Sontheimer, 

probate  and  issues  of  fact  were  thus  39  Miss.  174,  holding  that  merely  for- 

raised;  Matter  of  Burrell.  77  Cal.  479,  mal    objections    to    the    contestant's 

where  there  was  a  general  denial.  pleading  cannot  be  raised  for  the  first 

Idaho,  —  Gwin.r.  Gwin,  (Idaho  1897)  time  on  appeal. 

48  Pac.  Rep.  295,  where  the  proponent  Missouri,  —  West  v.  West,   144  Mo. 

answered  putting  in  issue  all  the  mate-  119,  holding  that  averments  in  the  pe- 

rial  allegations  in  the  written  grounds  tition   repeated  in   the   replv  may  be 

of  opposition.  struck  out;    Benoist  v.  Murrin,  58  Mo. 

Illinois,  —  Sinnet    v.    Bowman,    151  307,    where     a     general    denial     was 

111.  146,  where  the  defendants  answered  pleaded. 

the  contestant's  bill  by  denying  its  New  Hampshire,  —  On  appeal  from 
equities  and  also  set  up  an  estoppel  by  a  decree  allowing  a  will,  the  appellant 
acceptance  of  the  provisions  of  the  will;  pleads  that  the  instrument  is  not  the 
Luther  v,  Luther,  122  111.  558;  Taylor  last  will,  etc.,  tendering  an  issue  to  the 
V,  Cox,  153  111.  220;  American  Bible  country,  upon  which  the  appellee  joins. 
Soc.  V,  Price,  115  111.  623.  where  an-  Smith  (N.  H.)  449. 
swers  and  replications  were  filed;  Tennessee,  —  In  Miller  v.  Miller,  5 
Purdy  I.  Hall,  134  111.  298;  Fielding  v.  Heisk.  (Tcnn.)  723,  a  petition  to  con- 
Fitzgerald,  130  III.  437,  holding  that  an  test  a  will,  the  court  declared  the 
amendment  of  the  answer  so  as  to  pre-  proper  practice  to  be  that  '*  defenses  to 
sent  a  different  issue  will  not  be  the  petition,  other  than  a  demurrer, 
allowed  without  an  affidavit  of  the  must  be  presented  by  way  of  answer 
truthfulness  of  the  proposed  amend-  to  the  same,  and  not  by  complicated 
ment;  Wheeler  v,  Wheeler,  134  III.  522,  pleadings  "  —  special  pleas  in  that 
where  the  bill  was  demurred  to  for  the  case.  See  also  Corn  well  v.  Corn  well, 
reason  that  it  was  not  filed  in  time;  11  Humph.  (Tenn.)  487. 
Campbell  v.  Campbell,  130  111.  466,  Vermont, -- Uovft  v,  Pratt,  11  Vt. 
where  the  defendant  executor  filed  a  255,  where  the  court  stated  that  on 
disclaimer  and  was  dismissed  from  the  appeal  from  the  probate  of  a  will  the 
suit;  Camp  v,  Shaw,  52  111.  App.  241,  contestant  files  his  written  allegations 
where  the  defendant  in  a  statutory  suit  which  present  the  questions  to  be  de- 
in  chancery  to  contest  the  will  filed  a  cided  and  the  other  party  may  plead 
cross-bill  which  was  held  in  the  par-  thereto;  Baker  v,  Goodrich,  i  Aik.  (Vt.) 
ticular  case  to  be  unnecessary  for  the  395,  holding  that  if  the  objections  are 
defendant's  purpose.  not  traversed  the  court  will  treat  them 

Indiana,  —  Wfllett  v.  Porter,  42  Ind.  as  demurred  to. 

250,  holding  that  a  demurrer  for  defect  Virginia,  —  Connolly  v,  Connolly,  32 
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defect  of  parties  or  for  want  of  interest  in  the  contestant  have 
already  been  considered.^ 

12.  Appointment  of  Onardians  Ad  Litem  for  InfEtnts.  —  If  no 
appointment  of  a  guardian  ad  litem  in  proceedings  to  admit  a  will 
to  probate  is  required  by  statute,  none  is  necessary;*  and  if 
required  by  statute  an  omission  to  make  such  appointment  will 
render  the  judgment  voidable,'  bat  not  void.* 

13.  Abatement  by  Death  or  Transfer  of  Interert.  —  The  death  of  a 
proponent  or  contestant  does  not  abate  the  proceeding.*  It  may 
be  continued  by  the  survivor  or  survivors,*  or  may  be  revived  by 
the  successors  to  the  interest  of  the  deceased  party  or  parties.'' 
In  like  manner  a  release  or  assignment  of  the  interest  of  a  party 
does  not  operate  as  a  discontinuance.® 

14.  Withdrawal,  or  Voluntary  ITonsoit  or  Dismissal  —  While  one 
or  all  of  the  proponents  or  contestants  may  withdraw  from  the 

Gratt.  (Va.)  657,  which  indicates  that  338,  holding  that  an  appeal  from  the 

the  pleading  on  a  contest  by  bill  in  probate  court  does  not  abate  by  the 

equity  is  the  same  as  in  other  equity  death  of  one  of  the  appellants, 

suits.  6.  Brick  v,  Briclc,  66  N.  Y.  144,  hold- 

Damurrtr  to  Answer.  —  In  Barney  v,  ing    that    where     the    survivors    are 

Hayes,  11  Mont.  99,  it  was  held  that  allowed  to  proceed  without  objection, 

where  an  answer  raises  issues  of  fact,  it  is  too  late  to  raise  the  point  in  the 

it  is  error  to  sustain  a  demurrer  thereto  appellate  court  that  the  representatives 

and  enter  judgment  thereon,  as  the  of  the  deceased  party  were  not  brought 

statute  requires  the  court  to  try  and  in. 

determine  the  issues  joined.  In     Maryland^     where     issues     are 

1.  See  supra^  pp.  1015,  1018.  granted  on  the  joint  application  of  two 

8.  "A  probate,  in  other  respects  or  more  parties  and  one  of  them  dies 
regular,  is  valid  as  to  all  the  world  before  the  issues  are  tried,  the  proceed- 
without  any  such  appointment."  Mat-  ing  does  not  abate,  Yior  can  new  parties 
ter  of  Mousseau,  30  Minn.  203.  See  be  substituted  in  the  place  of  the  de- 
also  article  Infants,  vol.  10,  p.  626.  ceased,  but  the  survivor  or  survivors 

8.  Munro's  Estate,  15  Abb.  Pr.  (N.  may  be  allowed  to  proceed  with  the 

Y.  Surrogate  Ct.)  363;  Wells  v.  Wells,  cause.     Diffenderffer  v.  Griffith,  57  Md. 

144  Mo.  198,  holding  on  appeal  from  a  81. 

judgment  in  a  statutory  action  to  con-  7.  Matter  of  Go  vers,  5  Dem.  (N.  Y.) 

test  a  probated  will  that  the  judgment  40;  Brick  v.  Brick,  66  N.  Y.  144.    See 

must  be  treated  as  an   entirety,  and,  also    Bonnemort    v.   Gill,    167    Mass. 

being  erroneous  as  to  an  infant  defend-  340. 

ant,  was  erroneous  as  to  all    defend-  *'  If  the  proponent  should   die  the 

ants.     Citing  to  that  precise  point  Rush  proceeding  would  not  abate.     If  be  left 

V,  Rush,  19  Mo.  441,  and  Neenan  v,  successors  to  his  interest,  they  would 

St.  Joseph,  126  Mo.  89.     See  also  Her-  have   to  be  brought  in  and  be  made 

ring  v.  Ricketts,  loi  Ala.  340;  Russell  parties  to  the  proceeding  as  persons  in- 

f.  Hartt,  87  N.  Y.  19;  Matter  of  Seabra,  terested    in    the    estate."     Matter   of 

38  Hun  (N.  Y.)  218.  Lasak,  131  N.  Y.  627. 43  N.  Y.  St.  Rep. 

4.  Matter  of  Becker,  28  Hun  (N.  Y.)  loi.    See  also  Lafferty  v.  Lafferty,  5 

207.     See  also    Melms    v.   Pfister,   59  Redf.  (N.  Y.)  326. 

Wis.   186;    Coalson  v.  Tooke,   18  Ga.  8.  Freeman  v.  Jennings,  7  Rich.  L. 

745;  Brick's  Esute,  15  Abb.  Pr.  (N.  Y.  (S.  Car.)  381,  holding  that  an  appeal 

Surrogate  Ct.)  12;  Benedict  t/.  Cooper,  from  the  ordinary  for  a  trial  and  con- 

3  Dem.  (N.  Y.)  363;  and  generally  arti-  test  de  novo  was  not  discontinued  by 

cle  Infants,  vol.  10,  p.  630.  such  relinquishment  of  the  interest  of 

6.  Van  Alen  v,  Hewins,  5  Hun  (N.  one  of  the  appellants,  whose  name  was 

Y.)  44;    Bonnemort  v.  Gill,  167  Mass.  thereupon  stricken  from  the  record. 
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proceedings  ^  upon  payment  of  costs  properly  taxable,*  yet  in 
whatever  form  a  proceeding  is  had  to  probate  or  contest 
a  will,  or  to  establish  a  rejected  will,  or  contest  a  probated 
will,  neither  the  proponents  in  the  one  case  nor  the  con- 
testants in  the  other  can  be  allowed  to  suffer  a  nonsuit  or 
dismiss  the  proceeding,  after  the  issues  are  made  tip,'  unless  all 

1.  Cash  V,  Lust,  142  Mo.  630;  Matter  and  the  caveat  cannot  be  withdrawn 
of  Lasak,  131  N.  Y.  624,43  N.Y.St,  so  as  to  restore  his  jurisdiction  to  admit 
Rep.  loi;  Hutson  v.  Sawyer.  104  N.  the  will  to  probate.  Slocum  v,  Gran- 
Car,  i;  Sawyer  v.  Dozier,  5  Ircd.  L.  din,  38  N.  J.  Eq.  485,  affirmed  sub  nam, 
(N.  Car.)  99;  Eichcrt's  Estate,  155  Pa.  Grandin  v.  Slocum,  40  N.  J.  Eq.  342. 
St.  59;  Patton  V,  Allison,  7  Humph.  Confliotin^  Authorities.  —  In  Heer- 
(Tenn  )  320;  Dillard  v,  Dillard,  78  Va.  mans  v.  Hill,  2  Hun  (N.  Y.)  400,  cited 
208.  See  also  Kinnaman  z/.  Kinnaman,  in  Matter  of  Hopper,  5  Dem.  (N.  Y.) 
71  Ind.  417;  Matter  of  Bartholick,  141  243,  it  was  held,  without  the  citation  of 
N.  Y.  166.  any  authorities,  that  the  probate  court 

8.  Hutson  V,  Sawyer,  104  N.  Car.  i;  has  power  to  allow  the  proponent  of  a 

Sawyer  v,  Dozier,  5  Ired.  L.  (N.  Car.)  will  to  withdraw  the  will  from  probate 

99.  and  to  discontinue  proceedings,  against 

8.  Benotst  v,  Murrin,  48  Mo.  48,  a  the  objection  of  a  contestant.     But  see 

contest  transferred  from  the  Probate  to  the  New  York  cases  cited  in  the  next 

the  Circuit  Court,  it  being  held  that  the  note. 

same  rule  would  apply  if  the  proceed-  In  Alabama  it  was  held  that  the  pro- 

ing  were  in  the  Circuit  Court  by  ap-  ponent  could  not,  on  the  trial  of  the 

f>eal  and  the  contestants  were  appel-  issues,  be  suffered  to  take  a  nonsuit 

ants;  McMahon  v,  McMahon,  100  Mo.  with  a  view  to  revision  in  the  Supreme 

99,   and  Cash  v.   Lust,    142   Mo.  630,  Court.     Roberts  v,  Trawick,  13  Ala.  68. 

which  were  statutory  actions  to  contest  Subsequently  it  was  held  that  after  a 

probated  wills;    Matter  of   Hopper,  5  will  had  been  propounded  and  an  issue 

Dem.  (N.  Y.)  242;    Hutson  v.  Sawyer,  made  up  to  try  its  validity,  the  probate 

104  N.  Car.  i;    Syme  v,  Broughton,  85  court  committed  no  error  in  refusing  to 

N.  Car.  367;  St.  John's  Lodge  No.  i  v,  allow  the  proponent  to  withdraw  from 

Callender,  4  Ired.   L.   (N.   Car.)  335,  the  contest  and  become  a  witness  in 

holding  that  the  proponent  could  not  favor  of  the  will,  Gilbert  v.  Gilbert,  22 

be  allowed  to  defeat  the  issue  by  with-  Ala.  529;   and   that  where   there  were 

drawing.     The  court  there  said:    **  If  two  proponents,  and  the  probate  judge 

the  party  could  be  allowed  to  withdraw  refused  to  permit  one  to  withdraw  and 

and  had  withdrawn  from  the  cause,  he  testily,  the  other  offering  to  deposit  a 

could   not  have  taken  the  instrument  sum  of  money  sufficient  to  cover  the 

with  him.     It  still  remained  in  the  cus-  costs,  the  ruling  was  free  from  error, 

tody  of  the  law,  and  the  court  must  Deslonde   v,   Darrington,   29  Ala.  92. 

have  proceeded  to  sentence."  But  in  Crow  v,  Blakey,  31  Ala.  728, 

A  plaintiff  cannot  dismiss  his  petition  where  the  will  was  propounded  by  an 
to  contest  where  any  defendant  in  his  executor,  it  was  held  that  a  contest  was 
answer  joins  in  the  prayer  that  the  will  a  proceeding  inter  partes  to  such  an  ex- 
be  set  aside.  Bradford  v,  Andrews,  20  tent  that  the  court  committed  no  error 
Ohio  St.  208.  in  allowing  the  proponent  to  dismiss 

In  New  Jersey t  when   a  caveat   has  his  application  on  the  day  appointed 

been  filed  with  the  surrogate  and  the  for  the  contest. 

will  is  subsequently  propounded  to  him  \ti  Maryland  \ht  CoMTi  of   Appeals, 

for  probate,  the  proponent  may,  before  speaking  of  the  right  of  the  caveator 

citations  have  issued,  withdraw  his  ap-  to  dismiss  issues  transmitted  from  the 

plication  without  prejudice  to  a  new  Orphans' Court  to  a  court  of  law,  said: 

application    to    the    Orphans*    Court,  '*  The  dismissal  or  abandonment  of  is- 

whicb  has  concurrent    jurisdiction    of  sues,  of  necessity,  results  in  a  return 

such  proceedings.     Matter  of  Fisher,  of  the  case   to  the    Orphans*    Court, 

49  N.  J.  Eq.  517.     But  if  citations  have  where,  as  a  matter  of  course,  all  per 

issued    and    the  Orphans*   Court    has  sons  interested  in  the  controversy  could 

fixed  a  day  for  hearing,  the  matter  is  become  parties  to  the  contest,  without 

out  of  the  jurisdiction  of  the  surrogate,  any  restriction  of  the  right  to  have  like 
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parties  in  interest  assent.^ 

16.  Bemoval  of  Proceeding  to  Federal  Court  —  The  removability 

from  state  to  federal  courts  of  proceedings  for  the  probate  or 
contest   of    wills  is  reserved   for  consideration   in    the    article 

Removal  of  Causes.* 

16.  Bight  to  Jury  Trial  of  Will  Contetts  —  Ai  %  Constitiitionai  QuMtion. 
—  It  is  generally  agreed  that  there  is  no  constitutional  right  to  a 

or  other  issues  made  up  and   trans-  was  incompetent.     But  so  long  as  any 

mitted,   and  in   that  view   no  person  person  cited  is  before  the  surrogate  in 

whose  rights  were  affected  by  the  is-  support  of  the  will,  he  has  no  right, 

sues  sent  in  this  case  could  reasonably  upon  the  motion  of  any  other  party, 

object  to  or  complain  of  their  dismissal,  arbitrarily  to  arrest  or  dismiss  the  pro- 

We  do  not  intend  to  say,  however,  that  ceeding.' 

parties  plaintiff  would  always  have  the  In  Nlatter  of  Greeley,  15  Abb.  Pr.  N. 
right  to  dismiss  issues  without  trial,  S.  (N.  Y.  Surrogate  Ct.)  396,  where  two 
for  we  do  not  deny  the  possibility  of  wills  were  propounded  for  probate,  the 
cases  where,  from  the  nature  of  the  beneficiaries  in  the  earlier  contesting 
facts  and  relations  of  the  contesting  the  validity  of  the  later  one,  it  was 
parties,  it  would  be  expedient  to  frame  held  that  all  parties,  if  they  were 
issues  so  that  the  parties  plaintiff  adults,  might  enter  a  stipulation  upon 
would,  in  some  sense,  be  made  to  rep-  the  minutes  which  would  authorize  the 
resent  the  interests  and  rights  of  court  to  admit  the  first  will  to  probate 
others.  But  under  the  circumstances  and  consider  the  contest  of  the  latter 
shown  here,  and  especially  in  consid-  withdrawn,  but  that  as  an  infant  was 
eration  of  the  fact  that  the  appellee  interested  in  the  contest,  neither  his 
was  the  only  person  that  appeared  in  guardian  ad  litem  nor  his  counsel  could 
the  Orphans'  Court  to  contest  the  va-  make  a  stipulation  that  would  oper- 
lidity  of  the  paper  propounded  for  pro-  ate  against  his  interests,  and  there- 
bate,  and  of  the  further  facts  that  the  fore  that  the  court  must  proceed  to  a 
issues  sent  were  framed  upon  the  aver-  decree  on  the  merits.  See  further  to 
ments  of  her  caveat  and  petition,  and  the  point  that  the  proceedings  may  be 
proceeded  with  at  her  own  cost,  we  dismissed  with  the  consent  of  all  par- 
must  conclude  that  she  had  an  unques-  ties,  Whitfield  v.  Hurst,  9  Ired.  L.  (N. 
tionable  right  to  withdraw  from  and  Car.)  175;  Matter  of  Hopper,  5  Dem. 
abandon  the  contest,  and  consequently  (N.  Y.)  244. 

that  the  dismissal  oif  the  issues  was  a  Compare   Hoyt  v.  Jackson,  2   Dem. 

matter  that  rested  wholly  in  her  dis-  (N.  Y.)  456,  where  the  court,  referring 

cretion."     Price  v,  Taylor,  21  Md.  364.  to  **  a  peculiarity  of  probate  proceed- 

1.  By  Ooment  of  All.  —  Where  an  ex-  ings  which  distinguishes  them   from 

ecutor  propounds  a  will,  and  parties  almost    all    other    judicial    investiga- 

notified  appear  for  and  against  it  and  tions,*'  said:     '*  When  once  an  instru- 

enter  upon  a  contest,  the  executor  may  ment  purporting  to  be  a  will  has  been 

withdraw   without  an  order  of  court  produced   before    the    surrogate,   and 

permitting  him  to  do  so,  but  without  parties    in    interest   have   been    sum- 

the  consent  of  all  he  cannot  be  allowed  moned  to  attend  its  probate,  it  is  no 

to  dismiss    the    proceeding.     Lasak's  longer  under  the  control  of  the  persons 

Will,  23  Abb.  N.  Cas.  (N.  Y.  Surrogate  who    propounded    it.      They    cannot 

Ct.)  54,  affirmed  57  Hun  (N.  Y.)  417,  claim  the  right  to  withdraw  it  from  the 

which  was  affirmed  131  N.  Y.  624,  43  files,  even  though  all  persons  interested 

N.  Y.   St    Rep.   loi,  where  the  court  consent  to  that  course.     Nor,  on  the 

said:    '*  If  all  the  parties  cited,  being  other  hand,  can  they,  by  obtaining  the 

of  full  age,  should  ask  that  the  pro-  consent  of  all  such  persons,  procure  its 

ceedings  be  dismissed,  no  one  appear-  admission  to  probate." 

ing  in  support  of  the  will,  it  would  be  8.  See   that  part  of  the  article  Re- 

thedutyof  the  surrogate  co  dismiss  the  moval  of  Causes  which  treats  of  what 

proceeding.     The  same  result  could  be  constitutes  a  "  suit  of  a  civil  nature,  at 

produced  if  all  the  parties  cited  should  law  or  in  equity,'*  within  the  meaning 

formally  admit  that  the  will  was  not  of   the  Act  of  Congress  of   March  3, 

legally  executed,  or  that  the  testator  1887,  24  Stat,  at  L.,  c.  373,  §  2. 
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trial  by  jury  of  questions  of  fact  in  suits  or  proceedings  to  con- 
test  wills  before  or  after  probate.^ 

87  BUtntorj  ProYiiioB  or  Bitabliihod  Vtage,  a  jury  trial  of  an  issue  pre- 
scribed by  statute  or  framed  under  the  direction  of  the  court  is 
usually  peremptory,  even  where  the  contest  is  by  bill  in  chancery,* 
or  of  right  upon  demand  of  either  party,'  but  sometimes  rests 

1.  Cummins  v.  Cummins,  i   Marv.  trial  in  actions  to  determine  the  validity 

(Del.)  423;    Wright  z^.  Fulu,  138  Ind.  of  probated  wills  under  Code  Civ.  Pro., 

594;   Gilrutb  V,  Gilruth,  40  Iowa  346;  g  36530,  as  amended  by  Laws  1897,  c. 

Rich  V,  Bowker,  25  Kan.  7;   Wills  v,  104.  The  surrogate  of  New  York  county 

Lochnane,  9  Bush  (Ky.)  550;   In    re  may  transfer  to  the  Supreme  Court  a 

Welch,  69  Vt.  127.     Contra^  Cockrill  v,  proceeding  for  the  probate  of  will,  and 

Cox,  65  Tex.  669;  Linney  v.  Peloqnin,  thereupon  the  issues  of  fact  must  be 

35  Tex.  29.  tried    by   a   jury.     Code    Civ.    Pro., 

In  a  Oomnum-law  Aotion  where  the  §2547;  /«  r^Newcombe,  (Supreme  Ct.) 
validity  of  a  devise  of  real  estate  is  in  18  N.  Y.  Supp.  549.  For  cases  con- 
question  there  is  a  right  to  trial  by  struing  and  applying  the  provisions  of 
jury.  Wallace  v,  Payne,  14  N.  Y.  the  code  first  above  cited,  see  Matter  of 
App.  Div.  597.  Laudy,  148  N.  Y.  403;  Matter  of  Bud- 

8.  Colorado, — Clough  v,  Clough,  10  long,  126N.  Y.  423;  Burger  z^.  Burger, 
Colo.  App.  433,  holding  that  trial  by  iii  N.  Y.  523;  Matter  of  Hunt,  no  N. 
jury  is  mandatory  both  on  appeal  from  Y.  278  [distinguished  in  Matter  of  W li- 
the probate  court  and  in  statutory  ac-  cox,  131  N.  Y.  610,  43  N.  Y.  St.  Rep. 
tions  to  contest  a  probated  will.  191];    Marvin  v,  Marvin,  4  Keyes  (N. 

Illinois,  —  Rutherford  v,  Morris,  77  Y.)  9:  Matter  of  Martin,  98  N.  Y.  193: 

111.  397;    Long  r.  Long,  107  111.  210;  Matter  of  Smith,  96  N.  Y.  661;  Sutton 

Purdy  V,  Hall,  134  111.  298;   Brown  v,  v,  Ray,  72  N.  Y.  482;   Tyler  v,  Gardi- 

Miner,  128  111.   148,  where  the  court  ner,  35  N.  Y.  559;  Valentine  v,  Valen- 

said  that  the  statute  *'  seems  "  to  be  tine,  (Supreme   Ct.)  3  N.  Y.  St.  Rep. 

imperative.    See  on  this  point  a  state-  154;  Matter  of  Booth,  (Supreme  Ct.)  13 

meat  of  the  Illinois  practice  in  Clough  N.  Y.  St.  Rep.  344:  Matter  of  Brunor, 

9.  Clough,  10  Colo.  App.  433.     Compare  21  N.  Y.  App.  Div.  259;   Johnson  v. 

Wolf  V.  Bollinger,  62  111.  368,  holding  Hicks,  i  Lans.  (N.  Y.)  150;  Nichols  v, 

that  if  no  issue  is  requested  it  is  a  Romaine,  3  Abb.  Pr.  (N.  Y.  Super.  Ct.) 

waiver  of  a  jury  trial.  122;  Crolius  v.  Stark,  64  Barb.  (N.  Y.) 

Indiana,  —  Lamb  v.  Lamb,  105  Ind.  112;   Mead  v.  Mead,  11  Barb.  (N.  Y.) 

456.  661, 18  Barb.  (N.  Y.)  578:  Lake  v.  Ran- 

North  Carolina,  —  St.  John's  Lodge  ney,  33   Barb.  (N.  Y.)  49;    Matter  of 

No.  I  V,  Callender.  4  Ired.  L.  (N.  Car.)  Pike,  83  Hun  (N.  Y.)  327:    Matter  of 

335.  Rapplee,  66  Hun  (N.  Y.)  558;  Matter  of 

OAw.  —  Holt  V.  Lamb,  17  Ohio  St.  Campbell,  48  Hun  (N.  Y.)  417;  Matter 

374;   Walker  v.  Walker.   14  Ohio  St.  of  Van  Houten,  11  N.  Y.  App.  Div. 

157,  where  the  court  held  it  erroneous  208;  In  re  Manton,  (Supreme  Ct.)  52 

to  render  a  decree  setting  aside  the  N.  Y.  Supp.  511;  In  r^  Moss,  (Supreme 

will  without  the  intervention  of  a  jury,  Ct.)  29  N.  Y.   Supp.  42T;    In  re  Ma- 

but  declined  to  decide  whether  the  de-  honey,  (Supreme  Ct.)  14  N.  Y.  Supp. 

cree  would  be  absolutely  void,  instead  335;  Van  Orman  v.  Van  Orman,  (Su- 

of  merely  voidable,  for  that  reason;  preme  Ct.)  11  N.  Y.  Supp.  931;  In  re 

Wagner  v,   Ziegler,  44  Ohio    St.    59,  Lyddy,  (Supreme  Cl.)  5  N.  Y.  Supp. 

holding  also  that  a  will  duly  allowed  636;   Mason  v,  Jones,  2  Bradf.  (N.  Y.) 

in  the  probate  court  cannot  be  set  aside  325. 

by  consent  oi  the  parties;  Dew  v,  Reid,        8.  Alabama,  —  Civ.     Code,    1896, 

52  Ohio  St.  519,  quoting  the  statute.  g  4287,  providing  that  the  issue  on  a 

In  Hsw  York,  where  on  appeal  to  the  trial  in  the  probate  court  '*  must,  on 
Supreme  Court  the  decree  of  the  surro-  application  of  either  party,  be  tried  by 
gate  is  reversed  or  modified  upon  a  a  jury;  "  Civ.  Code,  1896,  %  4300,  pro- 
question  of  fact  there  must  be  a  jury  viding  that  on  a  contest  in  chancery  the 
trial  of  the  issues.  Code  Civ.  Pro.,  court  **  may  ♦  ♦  »  direct  an  issue 
g  2588.    There  must  likewise  be  a  jury  to  be  tried  by  a  jury;  "  Hill  v.  Barge, 
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entirely  in  the  sound  discretion  of  the  court.  ^ 

17.  Awarding  iMues  and  Frame  and  Form  Thereof  —  a.  General 

OR  Special  Issues.  —  In  some  states  the  sole  issue  whether  the 
paper  offered  for  probate  is  or  is  not  the  will  of  the  decedent  is 

12  Ala.  687,  holding  that  "  may  "  in  Massachusetts,  —  Doherty    v,    O'Cal- 

the  statute  authorizing  issues   meant  laghan,    157   Mass.  90,  where   it  was 

'*  shall,"  and  that  on  a  contest  either  said  to  be  the  general  practice  of  the 

in  the  probate  court  or  in  chancery  the  court  to  frame  the  customary  issues 

heir  is  absolutely  entitled  to  an  issue  and  that  the  refusal  of  issues  may  be 

of  devisavit  vel  non  if  he  demands  it;  reviewed  on  appeal,  but  only  for  an 

Lanier   v.   Richardson,   72    Ala.    134;  abuse  of  discretion;  Fay  p.  Vanderford, 

Jaques  v,  Horton,  76  Ala.  238,  holding  154  Mass.  498,  holding  that  there  is  no 

that  there  can  be  no  jury  trial  on  a  absolute  right  to  a  jury  trial  and  that 

contest  in  the  probate  court  if  neither  the  framing  of  issues  is  discretionary 

party  demands  it.  with  the  presiding  justice,  and  not  by 

Arkansas.  —  Do  well    v.   Tucker,    46  any  means  a  matter  of  course. 

Ark.  438;    Tobin  v,  Jenkins,  29  Ark.  New  Hampshire,  —  Pub.  Stat.   1891, 

151.  c.  200,  §  II. 

California,  —  Code  Civ.  Pro..  §  1330;  New  Jersey,  —  Brothers  v,  Pickel.  31 

Matter  of  Robinson,  106  Cal.  493.  N.  J.   Eq.  647;    Youmans  v.  Petty,  33 

District    of   Columbia,  —  Dugan     v,  N.  J.  Eq.  532. 

Northcutt,  7  App.  Cas.  (D.  C.)  351.  Wisconsin, —  Jackman*s  Will,  26Wis. 

Iowa,  —  Collins  v,  Brazill,  63  Iowa  104;  Jones  z/.  Roberts,  96  Wis.  427. 

432.  In  PennijlTSiiia,  by  construction  of 

Kentucky,  —  Stat«  1894,  §  4850.  the  statute,  the  Orphans'  Court  is  not 

Maryland.  —  Keene  v.  Corse,  80  Md.  bound  as  a  matter  of  right  to  award  an 

20;    Barroll  v.  Reading,   5   Har.   &  J.  issue  devisavit  vel  non,  and  will  grant 

(Md.)   175;    Sum  wait  v.   Sum  wait,  52  such  issue  only  when  evidence    has 

Md.  338;  Price  v,  Taylor,  21  Md.  356.  been  taken  from  which  it  appears  that 

Michigan,  —  Matter  of  Stebbins,  94  there  is    a  conflict    of  testimony  and 

Mich.  304.  a   substantial   dispute    upon    material 

Missouri,  ^  Rev.  Stat.  1889,  §  8888;  points.     Harvey's  Estate,  181  Pa.  St 

Elliott    V,    Welby.    13    Mo.   App.    19;  207;  Harrison's  Appeal,  100  Pa.  St.  458; 

Muller  V,  St.  Louis  Hospital  Assoc.,  5  Matter  of  Baxter,  i  Brews.  (Pa.)  451; 

Mo.  App.  390.  Knight's  Estate,  3  Pa.  Dist.  Rep.  173; 

IVest  Virginia,  —  Code  1891,  c.  77,  McCann's    Estate,   2    Pa.   Dist.   Rep. 

g  30,  p.  664;    Dower  V.  Church,  21  W.  181;    Thompson's  Appeal,  103  Pa.  St. 

Va.  43.  603;    Graham's  Appeal,  61  Pa.  Sl  43; 

\,  Delaware, — Cummins     v.    Cum-  Ruoff's  Appeal,  26Pa.  St.  219;  Wikoff's 

mins,  I  Marv.  (Del.)  423,  holding  that  Appeal,  15  Pa.  St.  281;  Schwilke's  Ap- 

it  is  discretionary  both  with  the  regis-  peal,  100  Pa.  St.  628;   Cozzens's  Will, 

ter  and  with  the  Superior  Court  on  ap-  61    Pa.    St.    196;    South's    Estate,   11 

peal;    Barker  v,  Spicer,  4  Harr.  (Del.)  Phila.  (Pa.)  107,  32  Leg.  Int.  (Pa.) 456; 

348,  holding  that  the  ruling  of  the  court  Robinson's  Estate,  11  Phila.  (Pa.)  37, 

denying  an  issue  is  subject  to  review  32  Leg.  Int.  (Pa.)  83. 

for  abuse  of  discretion  and  that  in  gen-  *'  There  is  no  doubt  that  an  issue  is 

eral  a  will  ought  not  to  be  established  matter  of    right,   under    the    statute, 

against  the  heir  at  law  without  an  issue  where  there   is  a  substantial  dispute 

when  he  prays  for  one  at  the  proper  upon  a  material  question  of  fact,  and 

time.  that  the   test  of  substantiality  in  the 

Kansas,  —  Rich  v,  Bowker,  25  Kan.  dispute  is  that  a  verdict  could  be  sup- 

7;  Hudson  v,  Hughan,  56  Kan.  152.  ported  by  the  trial  judge  upon  a  re- 

Maine,  —  Backus  v,  Cheney,  80  Me.  view  of  all  the  evidence."    Sharpless's 

17;  Withee  v,  Rowe,  45  Me.  585.  where  Estate,  134  Pa.  St.  259 

the  court  said:    *'  In  such  cases  it  is  '*  If  the  testimony  is  such  that  after 

usual  for  the  court  to  direct  issues  as  a  a  fair  and  impartial  trial,  resulting  in  a 

matter  of  course.      But   whether  the  verdict  against  the  proponents  of  the 

facts  in  dispute  shall  all  be  settled  by  alleged   will,  the  trial  judge,  after  a 

the  jury  or  not  is  subject  to  the  discre-  careful   review  of  all  the  testimony, 

tion  of  the  court."  would  feel  constrained  to  set  aside  the 
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prescribed  by  statute  and  framed  by  the  court  or  submitted 
directly  to  the  jury  in  that  comprehensive  form,  and  is  not 
enlarged  or  restricted  by  the  pleadings,  the  only  effect  of  the 
latter  being  to  confine  the  evidence  to  subordinate  issues.^     In 

\crdict  At  contrary  to    the    mmnifett  As  to  VaiuHty  of  Signature,  —  Issue 

weight  of  the  evidence,  it  cannot  be  refused  on  the  evidence.     Douglass's 

said  that  a  dispute  within  the  meaning  Estate,  i6a  Pa.  St.  567. 

of  the  act  has  arisen."    Knauss*s  Ap-  Issue   granted.    Sharpless's  Esute, 

peal.   114  Pa.  St.  10,  fmoUd  with  ap-  134  Pa.  St.  tsa 

proval  in  Herster  r.  Herster,  iia  Pa.  1.  The  practice  suted  in  the  text  is 

St.  239  and  116  Pa.  St.  6ia.  suhsuntially  that  which  prevails  in 

As  to  Testamemtmrr  O^aHty,  —  Issue  Arkansas,  —  See  Tobin   v.  Jenkins, 

refused  on  the  evidence,     llaxweirs  99  Ark.  151. 

Esute.  6  Pa.  Dist.  Rep.  75;   Weissin-  Conntctuut.^Si,  Leger*s  Appeal.  34 

Er's  Esute,  6  Pa.  Dist.  Rep.  684:  Conn.  434;  Livingston's  Appeal.  63 
cCann's  Estate,  t  Pa.  Dist.  Rep.  181;  Conn.  68. 
In  re  Hardy,  it  Phila.  (Pa.)  ta,  34  MUkigan,  ^  hmtiit^n  Baptist  Mis- 
Leg.  Int.  (Pa.)  848:  Rowson's  Estate,  sionary  Union  r.  Peck.  9  Mich.  445, 
I7S  Pa.  Sl  150;  Loeser's  Estate,  167  holding  that  no  formal  issue  need  l>e 
Pa.  Sl  498:  Douglass's  Esute,  i6a  Pa.  made  up;  Fraser  v,  Jennison,  106  U. 
St.  567:  Pennsyl  s  Esute,  157  Pa.  St.  S.  191,  where  the  court  said:  "  In 
46$:  Fow's  Estate,  147  P^*  ^t-  ^:  Michigan,  on  an  appeal  from  the  order 
Foster's  Esute,  143  Pa.  St.  6a;  Green's  of  a  Probate  Court  admitting  a  will  to 
Estate,  140  Pa.  St.  137;  Lilllbridge's  probate,  there  is  but  one  main  issue, 
Esute,  133  Pa.  St.  an;  McDonald's  to  wit, '  whether  the  paper  propounded 
Esute,  130  Pa.  St.  480;  Herster  v.  is  or  is  not  a  will.  There  may  be  more 
Herster,  laa  Pa.  St.  339;  Eddev's  Ap-  or  less  minor  issues  included,  but  they 
peal,  109  Pa.  St.  406;  Combs's  Appeal,  all  belong  to  the  same  inquiry,  and 
105  Pa.  St.  155;  Linton's  Appeal,  104  cannot  be  presented  separately.*  " 
Pa.  St.  taS;  De  Haven's  Appeal,  75  Citing  Frazert^.  Wayne  Circuit  Judge, 
Pa.  St.  337:  Graham's  Appeal,  61  Pa.  to  Mich.  198,  and  In  re  Hathaway,  46 
St.  43:   Cozxens's  Will,  61  Pa.  St.  196;  Mich.  336. 

Harmony  Lodge's  Appeal.  Ta7  Pa.  St.  Mississippi.  —  Pratt    v.    Hargreaves, 

a69;    Boyer's  Esute.   166  Pa.  St.  630;  75  Miss.  897;  Sartor  ».  Sartor.  39  Miss. 

Cox's  Esute,  167  Pa.  St.  501:  Knight's  760.      Compare  Payne    r.    Banks,    3a 

Esute.  167  Pa.  St. 453;  Gatley's  Esute,  Miss.   a9a;    Hairston  v.  Hairston,  30 

4  Pa.  Dist.  Rep.  5a;  Rowson's  Esute,  4  Miss.  a76. 

Pa.  Dist.  Rep.  91:  Hamilton's  Esute,  Missouri,  ^Yit^y,  Sut.  1889.  g  8888; 

4  Pa.  Dist.  Rep.  161;  McKim's  Esute,  Lilly  v.  Tobbein,  T03  Mo.  477;  Cox  r. 

a7  W.  N.  C.  (Pa.)  no.  Cox,  loi  Mo.   168;   Gordon  r.  Burris, 

Issue  granted.    Palmer's  Esute,  a4  141  Mo.  60a.  holding  that  if  the  sutu- 

W.  N.  C.  (Pa.)  159.  torv  Issue  Is  not  made  up.  but  the  jury 

As  to  Undue  Influence,  —  Issue   re-  finds  00  it,  and  no  objection  Is  made, 

fused    00    the    evidence.     Harrifon's  the    error    in    procedure    will   not   be 

Appeal.   100    Pa.   Sl  458;    Maxwell's  ground  for  reversal. 

Eatatc,  6  Pa.  DisL  Rep.  75:  Pennsyl's  New  York.  —  It  seems  that  general 

Estate,  157  P*-  St.  465;  Foster's  Esute,  and  special  issues  are  both  used.    The 

14a  Pa.  St.  6a;  Green's  Esute,  140  Pa.  order  of  the  Supreme  Court  directing  a 

Sl  137;  McDonsld's  Estate.  130  Pa.  Sl  jury  trial  after  reversal  or  modification 

480;    Herster  v.  Herster,  laa  Pa.  St,  of  the  decree  of  the  surrogate  must 

a39:  Linton's  Appeal.  104  Pa.  Sl  aa8;  sute  distinctly  and  plainly  the  ques- 

Wainwright*s  Appeal.  89  Pa.  Sl  aao;  tions  of  fact  to  be  tried.     Code  Civ. 

De   Haven's  Appeal.  75    Pa.  Sl  337:  Pro.,    %    3588.     Several    issues    were 

Johnson's    Esute,    159    Pa.    Sl    630;  made  up  and  approved  in  McKinley  v, 

Levis's  Esute.  140  Pa.  Sl  179.  Lamb.  64  Barb.  (K.  Y.)  aoi. 

Issue  granted.    Armor's  Esute,  154  In  an  action  to  determine  the  validity 

Pa.  Sl  SI7-  of  a  will  under  Code  Civ.  Pro..  %  a653«. 

As  to  Revocation,  —  Issue  refused  on  as  amended  by  Laws  1897,  c.  104.  it  is 

tlic  evidence.    Stewart's    Esute,    149  provided  that  the  issue  of  the  plead- 

Pa.  Sl  III.  ings  **  shall  be  confined  to  the  question 
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plied,^  and  should  embrace  ultimate  facts  instead  of  mere  evi- 
dence •  or  matters  of  law.'  If  the  cause  is  heard  on  proper  issues, 
errors  in  the  manner  of  making  them  up,  not  calculated  to  affect 
the  judgment,  will  not  be  considered  as  grounds  for  reversal.* 
Where  the  verdict  is  merely  advisory  to  the  court,  the  precise 
form  of  the  questions  submitted  is  of  less  importance  than  where 
the  verdict  has  the  same  effect  as  in  an  action  at  law.^ 

e.  Issue  Directed  to  Part  of  a  Will.  —  While  issues  may 
be  so  framed  as  to  contest  the  validity  of  certain  parts  of  a  will 
without  assailing  the  entire  will,  the  practice  should  be  carefully 
restricted.* 

1.  Sumwalt  V.  Sumwalt,  53  Md.  346;  of  drunkenness  should  not  be  submit- 

Taylor  V.  Nuttle,  62  Md.  342;  Connelly  ted    as   a  special   issue.       Matter  of 

V.  Beall,  77  Md.  116;  Barlcer  v,  Comins,  Gharky,  57  Cal.  274. 

no  Mass.  477.  An  Isfue  as  to  Undue  Inflnenes  should 

B«petitions.  —  The  same  substantial  not  define  the  nature  or  degree  of  io- 

question  should  not  be  presented   in  fluence  which  will  render  a  will  void, 

two  separate  and  distinct  issues.     Sum-  Sumwalt    v,   Sumwalt,   52    Md.    347; 

wait  V.  Sumwalt,  53  Md.  346;  Taylor  Brewer  v.  Barrett,  58  Md.  587. 

V.   Nuttle,  62    Md.   342.      But  where  In  National  Safe  Deposit,  etc.,  Co.  v, 

some  of  the  issues  are  repetitions  of  Sweeney,  3  App.  Cas.  (D.  C.)  401,  aa 

others  the  contestant  is  not  prejudiced  issue  as  to  whether  the  will  was  exe- 

if  all  of  them  are  found  against  him.  cuted  "  under  the  undue  influence  of 

Matter  of  Dalrymple,  67  Cal.  444.  the  importunities,  suggestions,  or  per- 

As  to  Totumontary  Oapaelty.  —  Thus  suasions  of  another  person  or  other 

where    an    issue   was  awarded  as  to  persons  **  was  held  not  to  be  objection- 

whether  the  testator  was  '*  of  sound  able  for  its  generality,  and  the  coart 

and  disposing  mind  and  capable  of  ex-  said  that  the  form  was  in  accordance 

ecuting  a  valid  deed  or  contract,"  an-  with  the  general  practice  in  the  Z>i>/nVf 

other  issue  as  to*'  insane  mental  hallu-  0/  Columbia  and  in  Maryland^  but  that 

cination,   insane    illusion,    or    insane  '*  sometimes  the  issue  connects  the  un- 

delusion,  which  rendered  him  incapa-  due  influence  with  some  certain  person 

ble  of  making  a  valid  will  and  testa-  by  name  and  '  others  unknown.'  '* 

ment,"    was    objectionable     because  8.  IsraM  asto  tho  Domidl  of  the  Doeed- 

unnecessary.     National  Safe  Deposit,  ent  and  the  situs  of  his  property  should 

etc.,  Co.  V.  Sweeney,  3  App.  Cas.  (D.  not  be  granted.     Those  questions  are 

C.)  401,  where  the  court  said:  '*  It  is  jurisdictional  and  should  be  decided  by 

proper  to  add,  however,  that  notwith-  the  court  prior  to  the  granting  of  any 

standing  the  first  and  broad  issue  may  issues.     Stanley  v.  Safe  Deposit,  etc» 

in  all  cases  be  ample  to  cover  (he  en-  Co.,  87  Md.  450. 

tire   range  of  probable  incapacity  to  4.  Barker  z/.  Bell,  49  Ala.  291. 

make  a  valid  will,  we  think  there  are  ft.  Ballantine  v,  Proudfoot,  62  Wis. 

many  instances  in  which  it  would  be  219,  "  because  the  court   must  deter- 

proper  to  submit,  and  might  be  error  to  mine  from  the  whole  evidence  whether 

refuse,  in  addition  and  in  subordina-  the  proposed  will  should  be  admitted 

tion   to  the  first,    ♦    ♦    ♦    a  second  to  probate.** 

issue  based  on  the  alleged  existence  of  ft.  Fisher  v,  Boyce,  81  Md.  46,  hold- 
some  special  insane  delusion  of  the  tes-  ing  that  it  was  improper  to  frame  an 
tator  with  respect  to  the  natural  objects  issue  as  to  fraud  or  undue  influence  in 
of  his  bounty  or  some  other  special  respect  to  part  of  the  will  where  such 
matter  which  may  have  controlled  or  part  was  not  distinct  and  severable 
unduly  influenced  in  a  legal  sense  a  from  the  rest. 

mind    in    other    respects    sufllciently  Soparato  Iifuoi  for  Separate  Baqnoots. — 

sound.**  Where  the  entire  will  is  attacked  on  a 

8.  Cornelius  v.  Brawley,  109  N.  Car.  single  ground  separate    issues  as  to 

548:  McClary  v,  StuU,  44  Neb.  175.  each   of  the   bequests  should  not  be 

Drankenness. — Thus  where  unsound-  awarded.     Erwin*s  Estate.  4  Pa.  Dist. 

ness  of  mind  is  relied  on  the  question  Rep.  219. 
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/.  Successive  Issues.  —  Different  issues  may  be  successively 
sent  to  the  same  jury  or  to  different  juries  on  behalf  of  the  same 
or  different  contestants,  as  often  as  the  case  is  capable  of  gen- 
erating issues.^  But  it  is  the  policy  of  the  law  to  combine  the 
issues  as  far  as  possible,  and  to  require  all  the  contestants  to  join 
in  them,*  and  issues  once  tried  and  determined  cannot  be  sent  to 
the  jury  a  second  time  at  the  instance  of  another  contestant.' 

1&  Trial  of  Imum  by  Jury — a.  In  General.  —The  mode  of 
proceeding  upon  the  trial  of  an  issue  is  substantially  the  same  as 
m  the  trisd  of  common-law  actions,^  and  objections  and  excep- 
tions are  generally  taken  and  preserved  in  like  manner.' 

Where    a  will    If    attailed    oa    the  Everf  fact  which  it  required  to  be 

Sroaod  of  fraud  tod  undue  influence,  proved  in  order  to  admit  the  will  to 

it  it  propoted  that  the  jury  shall  find  probate  at  valid  maf  be  disproved  for 

whether  such  fraud  and  undue  influ-  the  purpose  of  showing  it  to  be  invalid, 

ence  affect  the  whole  wiU  or  ceruin  Bolles  v.  Harris,  34  Ohio  St.  38. 

parts    only,    and    what    parts,    th^re  Oath  af  Jarj.  —  Objection  to  the  form 

should  be  a  separate  issue  framed  di-  of  the  oath   to  the  jurors  should   be 

rectly  presenting  that  question  to  the  taken  when  thev  are  sworn.    Thomp- 

jury.     Griffith  v.  Diffenderffer,  50  Md.  son  v.  Black  well,  17  B.  Mon.HCy.)  609. 

480.  OtaasUdstloii  af  OwUtts.  —  The  court 

1.  Dugan  p.  Northcutt,  7  App.  Cat.  mav  order  contests  of  the  original  will 

(D.  C.)  351.  and  of  a  codicil  to  be  heard  together. 

Even  after  the  finding  of  a  jury  on  Matter  of  Wilson,  117  Cal.  363. 


issues,  a  party  in  interest  may  require  Bala Isparatiig  WJtaets. — In  Barker 

another  issue  or  issues  in   regard  to  v.  Bell,  49  Ala.  3S4,  a  contest  in  the 

facu  not  covered  by  those  pronounced  probate  court,  it  was  held  that  the  pro- 

upon  if  final  judgment  on  the  paper  ponent  of  the  will,  as  a  party,  has  a 

purporting  to  be  a  will  has  not  been  constitutional  right  to  be  present  at  the 

rendered.      Pegg  v.  Warford,  4  Md.  trial  and  must  therefore  be  excepted 

394.  from  the  rule  separating  the  witnesses. 

ItXB««0al7WhMlhaIitMiAraTataU7  Ptadastlaa  af  Orlgiaal  WUL  — The 
Mikffsat  throughout  that  successive  original  will,  when  not  lost  or  de- 
sea  of  them  can  be  allowed.**  Tabler  stroyed,  and  not  a  copy  from  the 
9,  Tabler,  6a  Md.  601,  holding  that  records  of  the  probate  court,  should  be 
where  an  issue  of  testamentary  capacity  produced  to  the  jury.  Haynes  r. 
as  to  the  whole  paper  has  been  tried  Haynes,  33  Ohio  St.  508. 
another  issue  raising  the  same  question  Bmfi  ar  Lrrsfilaiitui  af  Iha  Probata 
as  to  a  part  of  the  same  paper  will  Oavt  in  admitting  the  will  to  probate 
not  be  granted  without  very  special  cannot  be  inquired  into  upon  the  trial 
reasons.  of  a  statutory  action  to  contest  the 

t.  Pegg    V.    Warford,    4    Md.    304;  probate.    Converse  tr.   Starr.  13  Ohio 

Dugan  V,  Northcutt,  7  App.  Cas.  (D.  C.)  St.  491.    See  also  Matter  of  Gouraud, 

351.  95  N.  Y.  as6;  Clark  r.  Ellis.  9  Oregon 

S.  Pegg  r.  Warford,  4  Md.  38$;  War-  isS. 
ford  V.  van  Sickle,  4  Md.  397;  Sum-  irfaawt  af  tTiiasil  IT i fun!  to 
wait  r.  Sum  wait,  53  Md.  346;  Worth-  allow  counsel  in  his  argument  to  show 
ington  V.  Gittings.  $6  Md.  541;  Dugan  the  will  to  the  jury  is  not  necessarily 
V.  Northcutt,  7  App.  Cas.  (D.  C.)  351.  reversible  error.  Brownfield  v.  Brown- 
See  also  Davis  v,  Rogers,  i  HonsL  field,  43  III.  147. 
(Del.)  183.  f.  Matter  of  Doyle,  73  Cal.  564:  Car- 

4.  Lanier  V.  Richardson,  73  Ala.  134;  vill  v.  Carvill,  73  Me.  136;  Holman  v. 

Carvill  r.  Carvill,  73  Me.  136;  Backus  Riddle,  8  Ohio  Sl  384;    Montague  r. 

V,  Cheney,  80    Me.    17:    Wagner   ».  Allan,  78  Va,  S9t,  holding  thatif  par- 

Ziegler,  44  Ohio  Sc  S9:  Montague  r.  ties  submit  to  rulings  without  exccp- 

Allan,  78  Va.  593;  Lamberu  v.  Cooper,  tion  it  is  a  waiver  of  error;  Dower  v. 

39  Gratu  (Va.)  66.  dteJ  with  approval  Church,  si  W.  Va.46. 

io  Dower  v.  Church,  31  W.  Va.  46.  Wh«a  Iha  Tsriisl  Is  K««lj  AdTistry, 
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b.  Order  of  Proof.  —  See  article  Order  of  Proof,  vol.  15, 

PP-  375»  4^- 

c.  Open  and  Close.  —  See  article  Open  and  Close,  vol.  15, 

pp.  181,  197. 

d.  Questions  of  Law  and  Fact,  and  Instructions  — 

(i)  Testamentary  Capacity.  —  The  question  of  testamentary 
capacity  is  one  of  fact,^  but  the  standard  of  testamentar}^  capacity 
is  a  question  of  law,  and  it  is  both  the  province  '  and  the  duty  ' 
of  the  court  to  give  instructions  thereon. 

(2)  Fraud  or  Undue  Influence.  —  The  existence  of  fraud  or 
undue  influence  is  a  question  of  fact,^  but  what  constitutes  fraud 
or  undue  influence  such  as  to  vitiate  a  will  is  a  question  of  law,* 
upon  which  the  jury  should  be  properly  instructed.* 

(3)  Validity  of  Execution.  —  The  question  of  due  execution  of 

as  on  a  feigned  issue  in  chancery,  ex-  issues   by    the    j  ary.      Olmstead    v. 

ceptions  to  evidence  cannot  work  a  re-  Webb,  5  App.  Cas.  (D.  C.)  38. 

versal.     Bryant  v.  Pierce,  95  Wis.  331.  Prtiiimpti<m  of  flaaity.  —  An  instruc- 

1.  Backus    V,   Cheney,   80    Me.   17;  tion  should    not  withdraw   from  the 

Tillman  v.  Hatcher,  Rice  L.  (S.  Car.)  jury  the  legal  presumption  of  sanity 

271.     See  also  the  following  notes.  even  though  the  statute  may  require 

Sanity  is  a  question  of  fact.    Ware  v,  some  proof  of  sanity  and  the  evidence 

Ware,  8  Me.  42.  renders    it    doubtful.       Hawkins    v, 

8.  Kimberly's  Appeal.  68  Conn.  428,  Grimes,  13  B.  Mon.  (Ky.)  257. 

holding  that  where  there  was  evidence  Inoorrtot  Assoeiated  with  Conoct  Iih 

of  insane  delusion  it  was  proper  for  the  itmetioiii. —  Erroneous  instructions  as 

court  to  give  the  jury  a  definition  of  to  the  standard  of  testamentary  capac- 

the  same.  ity  cannot  be  deemed  cured  by  other 

8.  The  jury  should  be  told  what  con-  correct  instructions  on  that  point  where 

stitutes  testamentary  capacity.    Bramel  the  evidence    is    sharply    conflicting, 

V.   Bramel,  (Ky.   1897)  39  S.  W.  Rep.  since  it  is  uncertain  whether  the  jury 

520.  applied  the  right  or  the  wrong  tesL 

Unsoondnass     of    Xind.  —  The    jur^  Smnet  r.  Bowman,  151  111.  146. 

should  be  instructed  as  to  what  consti-  4.  Backus    v,    Cheney,   80  Me.   17: 

tutes  unsoundness  of  mind  within  the  Tillman  v.  Hatcher,  Rice  L.  (S.  Car.) 

meaning  of  the  law.    Durham  v.  Smith,  271. 

120  Ind.  463;  Burkhart  v,  Gladish,  123  6.  Yoe  v,  McCord,  74  111.  33,  holding 

Ind.  343.  that  an   instruction  should  not  leave 

An  instruction  as  to  **  unsound  mind  that  question  to  be  decided  by  the  jury, 

or  memory  *'  was  properly  refused  be-  6.  Yoe  v.  McCord,  74  111.  33;  Taylor 

cause  it  was  calculated  to  mislead  the  v,  Nuttle,  62  Md.  342;  Farr  v.  Thomp- 

jury  by  making  an  unwarrantable  dis-  son,  i  Spears  L.  (S.  Car.)  93,  Cheves  L. 

tinction  between  '*  sound  mind  "  and  (S.  Car.)  37;  Chappell  v.  Trent,  90  Va. 

•*  sound  memory."     Yoe  v,  McCord,  849. 

74  111.  33.  Spedilo  Applioatioa  of  Initnietloiit.  — 

Testamentary  Capacity  and  Undue  In-  In  Spalding  v.  Brooks,  58  N.  H.  224, 
flnenoe.  —  The  question  of  testamentary  where  the  will  was  contested  on  the 
capacity  or  incapacity  and  that  of  un-  ground  of  undue  influence,  exception 
due  influence  are  so  intimately  con-  was  taken  to  the  refusal  of  the  court  to 
nected  that  where  there  is  evidence  give  specific  instructions  applicable  to 
relating  to  both  an  instruction  should  particular  parts  of  the  evidence,  in  ad- 
leave  the  jury  free  to  consider  both,  dition  to  general  instructions,  but  the 
Tobin  V,  Jenkins,  29  Ark.  151.  where  court  said:  "  It  was  enough  for  the 
the  court  improperlv  charged  as  to  court  to  state  the  general  rule  as  to 
capacity  without  noticing  undue  influ-  what  constituted  undue  influence,  and 
ence.  See  also  Yardley  v,  Cuthbert-  leave  it  to  the  jury  to  apply  the  law 
son,  108  Pa.  St.  395.  given  them  by  the  court  to  the  specific 

On  the  other  hand,  care  should  be  facts  proved.    The  court  are  not  bound 

taken  to  prevent  the  confusion  of  those  to  illustrate  and    apply    the    general 
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the  will  is  one  of  law  where  it  is  to  be  decided  upon  the  face  of 
the  instrument,*  or  where  the  facts  are  undisputed.*  But  if  the 
question  is  submitted  to  the  jury,  whose  verdict  accords  with  the 
necessary  conclusion  of  the  court,  there  is  no  prejudicial  error.* 
Whether  the  attesting  witnesses  were  competent  is  a  question  of 
law.* 

(4)  Features  Common  to  All  Instructions  —  Dutj  to  Ixittmot.  —  It  is 
the  duty  of  the  court  to  give  instructions  if  requested.* 

T^ittBitlng  lagtruotioiis  to  Evidenoe.  —  They  should  be  based  upon 
evidence  in  the  cause,*  regardless  of  the  asserted  grounds  of 
attack.^ 

Bopotitioii  of  Initnietioiis.  —  Instructions  once  correctly  given  need 
not  be  repeated.*  On  the  other  hand,  frequent  repetition  of  a 
correct  rule  of  law  is  not  error.* 

irndno  Promiaonoo  should  not  be  given  to  particular  facts  in  evi- 
dence,** nor  to  the  testimony  of  particular  witnesses,**  but  a  viola- 

principlet  on  this  subject  by  and  to  13  Mo.  App.   19;  McClary  v,  Stull,  44. 

particular  parts  of  the  evidence.     The  Neb.  175;  Gable  v,  Rauch,  50  S.  Car. 

result  of  such   a  course  would  be  to  95:  Kerr  v,  Lunsford,  31  W.  Va.  659; 

give  undue  prominence  to  some  por-  Coffman   v,  Hedriclc,  32  W.   Va.    119. 

tions  of  the  evidence,  and  thus  lead  the  See    generally    article    Instructions, 

minds  of  the  jury  away  from  the  main  vol.  11,  p.  168  etseq, 

question  at  issue.     It  was  the  duty  of  But  in  order  to  justify  instructions 

counsel,  in  the  argument,  to  call  the  the  weight  of  the  evidence  is  imma- 

attention  of  the  jury  to  the  evidence  terial.     American  Bible  Soc.  v.  Price, 

bearing  upon  the  issue,  and  to  make  115  111.  623. 

such  comments  on  it  as  would  tend  to  Yiolatioii  of  the  Bule  is  not  reversible 

sustain  the  position  they  took.*'  error  where  it  is  clear  that  the  com- 

Where  Taitamentarj  Capacity  and  TTn-  plaining    party    was    not    prejudiced. 

doe  Tnflnwicfi  hs%  In  Issue  an  instruction  McClary  v,  Stull,  44  Neb.  1 75. 

upon  the  former  should  not  be  drawn  7.  West  v.  West,  144  Mo.  119. 

so  as  to  withdraw  the  latter  from  the  8.  Brownfield  v,  Brownfield,  43  111. 

jury.     Yardley  V.  Cuthbertson,  108  Pa.  147;  McDonald  r.  ^IcDonald,  14^  Ind. 

St.  395.     See  j«/ra.  p.  1038,  note.  3.  55;     West     v.    West,    144    Mo.    119; 

1.  Sartor    v.    Sartor,   39   Miss.    760.  Peeples  v.  Smith,  8  Rich.  L.  (S.  Car.) 

See  also   Jackson  v.   Tozer,   154   Pa.  90;    Kerr  v,  Lansford,  31  W.  Va.  659. 

St.  223;  Hewitt  V.  Hewitt,  5  Redf.  (N.  See    generally    article    Instructions, 

Y.)  271.  vol.  II,  p.  288  et  sea. 

8.  Bramel  v,  Bramel,  QCy.  1897)  39  9.  Coffman  v.   Reeves.  62  Ind.  334. 

S.  W.  Rep.  520;  Word  v.  Whipps,  (Ky.  See  also  Seebrock  v.  Fedawa,  30  Neb. 

1894)  28  S.  W.  Rep.  151.  424;    and    generally   article    Instruc- 

8.  The  cases  cited  in  the  preceding  *tions,  vol.  11,  p.  299. 

note  affirm  this  point.  10.  Tobin   v.  Jenkins,  29  Ark.    151. 

4.  Fuller  v.  Fuller,  83  Ky.  345,  cited  See    generally    article    Instructions, 

to   that  point  in   Bramel   v.   Bramel,  vol.   11,  p.  185  et  seq.     For  an  instruc- 

(Ky.  1897)  39  S.  W.  Rep.  520.    ^  tion    held    not    objectionable  on   this 

6.  Wagner  v.  Zie^ler,  44  Ohio  St.  59.  ground  see  Greene  v,  Greene,  145  111. 

See   generally    article    Instructions,  264. 

vol.  II,  p,7i3  et  sef.  Thus  it  is  improper  to  single  out 

6.  Tobin    v.  Jenkins,   29  Ark.    151;  from   the   rest  of    the  evidence,    and 

Gwin  V,  Gwin,  (Idaho   1897)  48  Pac.  specially  instruct  upon,  the  fact  that 

Rep.  295;  Brownfield  v.  Brownfield,  43  the  testator  made  grossly  unequal  dis- 

111.  147;  Ellis  V.  Ellis,  (Ky.  1898)  46  S.  positions  of  his   property  among  his 

W.  Rep,  521;  Brown  v.  Bell,  58  Mich,  children  or  disinherited  them.     Bled- 

58;  Tucker  1/.  Whitehead,  59  Miss.  594;  soe  r.    Bledsoe,   (Ky.    1886)   i   S.   W. 

West  r.  West,  144  Mo.  119;  Benoist  z^.  Rep.  10. 

Murrin,  58  Mo.  307;  Elliott  v,  Welby,  lUOrmsbyv.Webb,i34U.S.47:  Kerr 
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tion  of  this  rule  is  not  reversible  error  unless  injury  be  shown.* 

As  to  WdglLt  of  STidonoo.  —  In  many  jurisdictions  it  is  erroneous  to 
express  an  opinion  as  to  the  weight  of  the  evidence.*  But  the 
rule  is  not  infringed  by  referring  to  the  instrument  as  "the  will" 
or  to  the  decedent  as  the  "testator,"  •  or  to  the  "alleged"  or 
"supposed"  codicil.* 

Obfonre  or  Oonfiuod  Imtruetioiit.  —  Instructions  should  be  intelligible 
and  so  clear  as  not  to  confuse  or  mislead  the  jury.* 

Whero  tlio  Yordiet  It  Xerolj  Adviiorj  to  the  court,  error  in  charging 
the  jury  is  immaterial,* 

Tho  OommonpUoai  of  Initmotioiii  have  been  SO  thoroughly  discussed 
in  the  article  INSTRUCTIONS,  vol.  1 1,  p.  47,  that  further  space 
need  not  here  be  devoted  to  the  subject. 

19.  Directing  Verdict.  —  The  general  rule  is  that  on  the  trial  of 
will  contests  before  a  jury  the  court  has  the  same  power  to  direct 
a  verdict  as  in  other  actions,  subject  likewise  to  the  same 
limitations.'' 

20.  Verdict — a.  Form  and  Validity  —  tfononi  tnd  i^Moiai 
Tordiott,  —  In  many  cases  a  single  issue  as  to  the  validity  of  the 
will  is  prescribed  by  statute.®     Otherwise  special  verdicts  may  be 

V,  Lunsford,  31  W.  Va.  659,  where  the  Mo.   175;  Cash  v.  Lust,   142  Mo.  630; 

witness  was  the  family  physician.  Gordon   v,   Burris,    141  Mo.    602;  Mc- 

1.  McCutchen  v,   Loggins,  109  Ala.  Fadin  v.  Catron,  138  Mo.  197. 

457.  New   York,  —  KaU  v,  Schnaier,    87 

8.  Jenkins  v.   Tobin,   31    Ark.   306.  Hun  (N.  Y.)  343;  Hawke  v,  Hawke,  8a 

See  the  numerous  authorities  on  both  Hun  (N.  Y.)  439:  McKinley  v.  Lamb, 

sides  of  the  question   in    article    In-  64  Barb.  (N.  Y.)  199. 

STRUCTIONS,  vol.  II,  pp.  91,  97.  Ohio,  —  Wagner  v,  Ziegler,  44  Ohio 

8.  Gable  v,  Rauch,  50  S.  Car.  95.  St.  59. 

4.  Smith  V.  Henline,  174  111.  184.  Pennsylvania,  —  Herster  v,  Herster, 

6.  Tucker    v.  Whitehead,    59   Miss.  116  Pa.  St.  612. 

594.       See  generally  article   Instruc-  South  Carolina.  —  Bauskett  v.  Keitt, 

TIONS,  vol.  II,  pp.  137  et  seq.  22  S.  Car.  187. 

An  Initrnotioii  B«ferring  to  a  DisMie  See  generally  article  Directing  Vkr- 

by  its  technical  name,  confused  in  its  dict,  vol.  6.  p.  667. 

parts,  and  assuming  jfacts  as  proved,  8.  Moseley  v.  Eakin,  15  Rich.  L,  (S. 

IS  properly  refused.     Kerr  v,  Lunsford,  Car.)  324,  holding  that  the  verdict  must 

31  W.  Va.  659.  be    for  or  against    the    will    without 

6.  Jones  v,  Roberts,  96  Wis.  427,  on  specifying  the  grounds. 

which  point  see  also  article  Issues  to  "  Where  a  general  verdict  covers  all 

THE  Jury,  vol.  11,  p.  749.  the  issues  and  supplies  a  foundation 

7.  District  of  Columbia,  —  Matter  of  for  such  a  judgment  as  the  law  pre* 
McLane,  21  U.  C.  554;  Olmstead  r.  scribes,  nothing  more  than  a  general 
Webb,  5  App.  Cas.  (D.  C.)  38.  verdict  i^  required."     Lamb  v.  Lamb, 

Illinois,  —  Purdy    v.   Hall,    134    111.  105  In d.  456. 

298;    Gallagher    v,   Kilkeary,    29    111.  In  Kansas  the  parties  are  not  entitled 

App.  415;  Hesterberg  v,  Clark,  166  111.  as  of  right  to  a  general  verdict.    Rich 

241.  V,  Bowker,  25  Kan.  7. 

Indiana,  —  Staser  v,  Hogan,  120  Ind.  Where  a  will  and  an  alleged  revoca- 

207.  tion  thereof  were  both  propounded  for 

Kentucky.  —  Wills    v.   Tanner,  (Ky.  probate    in    one    proceeding,    it    was 

1897)  39  S.  W.  Rep.  422.  proper  to  find  a  vexxiict  establishing  the 

Michigan.  —  Matter    of    Wilcox,   93  will   and    **  against    the    revocation." 

Mich.  438.  Peeples  v.  Smith,  8  Rich.  L.  (S.  Car.) 

Missouri. — Jackson   v,  Hardin,    83  90. 
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required  and  are  frequently  regulated  by  statute.  ^  Where  several 
questions  are  submitted  it  is  the  better  practice  to  answer  them 
separately.* 

T«rai«t  Yor  «id  Afaiatt  BUbrtAt  ProriiioBs.  —  Where  the  contest  is  on 

the  ground  of  undue  influence,  it  is  competent  for  the  jury  to 

render  a  general  verdict  in  favor  of  the  will  as  to  some  of  its  pro- 
visions and  against  it  as  to  others.' 

BttponiiTtnMf  Mid  OoniifttBoj.  —  The  verdict  must  be  responsive  to 

the  issue  or  issues^  that  were  propounded  to  the  jury  by  the 

1.  Vot  a  Xattir  of  Bight.  —  A  special  and  was  not  of  sound  and  disposing 

verdict  may  be  had,  but  not  as  a  mat-  mind. 

ter  of  right  unless  by  sutute.     Farr  v.  8.  Keebler  v.  Shute,  183  Pa.  St.  283, 

Thompson,   x  Spears  L.  (S.  Car.)  93.  where  the  court  said:  *'  Thus,  in  an- 

See,  however,  Haynes  v,  Haynes,  33  swer  to  the  question  contained  in  the 

Ohio  St.  598,  holding  that  if  the  will  first  issue  thev  could  say:  *  The  jury 

bears  a  material    alteration  upon  its  find  upon  the  first  issue  in  favor  of  the 

face,  and    the    question  whether  the  plaintiff '  (or  defendant,  as  the  case 

Alteration  was  made  before  or  after  ex-  may  be).    '  Upon  the  second  issue  the 

mention  is  in  dispute  on  the  evidence,  jury  find  in  favor  of  the  plaintiff '  (or 

the  jury  should  by  special  verdict  pass  defendant).    *    *    *    In  this  way  the 

upon  the  question.  exact  findings  upon  the  several  issues 

la  Oalifomla  the  jury  must  return  a  can  be  returned  to  the  Orphans'  Court, 

-special  verdict.    Cal.  Code  Civ.  Pro.,  and  the  ground  upon  which  the  judg- 

%  1314.     A  general  verdict  will   not  ment  finally  rendered  depends  will  be 

support  a  judgment.  Matter  of  Langan,  definitely  shown  by  the  record." 

74  Cal.  353.  8.  Brooks's    Appeal,  68  Conn.  294; 

A  ^psdal  Terdiot  X«st  lind  Iht  Faeto  Randolph  v.  Lampkin,  90  Ky.  S5i«  in 

<and  not  the  evidence  of  them.     Farr  v,  which  case,   however,   the    reporter's 

Thompson,  i  Spears  L.  (S.  Car.)  93.  headnote  says  that  one  portion  of  the 

TMdlurttoAaiWtr  laterrogatoriM.  — It  will  cannot  be  rejected  for  want  of 

is  not  error  to  accept  a  general  verdict  testamentary  capacity  while  another 

without  requiring  the  jury  to  answer  part,  written  at  the  same  time  and  no 

special  interrogatories  submitted  to  it,  more  plainly  expressed,  is  admitted  to 

when  the  answers  to  such  interrogato-  probate,     hfothing   is  said  about  that 

ries,  if  most  favorable  to  the  complain-  in    the    opinion    of    the    court.      See 

ing  party,  would  have  been  consistent  further,  to  the  point  that  the  jury  may 

with  the  general  verdict.     McClary  r.  find  as  to  the  validity  of  the  whole  or 

StuU,  44  Neb.  175.  any  part  of  the  will.  Gash  v,  Johnson, 

^psdal  lindings  Vot  Supported  by  Bvi*  6  I  red.  L.  (N.  Car.)  289. 

4oiiot.  —  If  a    general   verdict  is  sup-  4.  One  of  Two  Wills  IgAorod.  —  Thus, 

ported   by  the  evidence    a  new  trial  where  the  Issue  was  as  to  the  validity 

should  not  be  granted  because  the  an-  of  two  wills  of  different  dates,  and  the 

swers  to  interrogatories  which  do  not  jury  found  against  the  earlier  without 

conflict  with    the  general   verdict  are  mentioning  the  other,  it  was  set  aside 

not  supported  by  the  evidence.     Burk-  as  irresponsive.     Forney  v.  Ferrell,  4 

hart  V,  Gladish,  123  Ind.  337.  W.  Va.  729, 

Inoonststonoy.  —  In    Gwin    v.    Gwin,  Oonoral  Yerdiot  Ignoring  ^poelallssaoo. 

(Idaho  1897)  48  Pac.  Rep.  295,  it  was  —  Where  three  issues  were  submitted, 

held  that  where  the  special  finding  is  one  as  to  the  signature  of  the  testator, 

inconsistent  with  the  general  verdict  another  as  to  testamentary  capacity, 

the   former  controls    the  latter;    that  and  a  third  as  to  due  attestation,  it  was 

when   the  special   finding  of  facts  is  held  that  a  general  verdict  that  the  in- 

contiadictory  and    inconsistent    on  a  strument  was  not  the  last  will  and  tes- 

material   issue,   no  judgment  can   be  tament  of  the  deceased   must  be   set 

rendered,  and  a  new  trial  should  be  aside  as  irresponsive.    Withee  v,  Rowe, 

granted;    and   that  a  special    finding  45    Me.    571.     But  compare  White   v. 

that  the  decedent  was  competent  to  Bailey,  10  Mich.  155. 

make  a  will  is  inconsistent  with  find-  Yordiot  Finding  Tostamontary  Capacity, 

ings   that  he  had  an  insane  delusion  — A  verdict  that  the  decedent  '*  was  of 
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court  and  consistent  in  itself.* 

Ctrtalntj.  —  The  verdict  need  not  be  rendered  with  formal 
certainty  provided  it  is  plain  to  the  ordinary  mind.* 

Bendition.  —  In  order  to  be  effective  the  verdict  must  be  returned, 
pronounced,  and  constructively  recorded  as  in  trials  at  common 
law.*  It  may  be  indorsed  on  the  back  of  the  will  ^  or  of  a  writ- 
ten instruction.* 

b.  Conclusiveness.  —  In  most  of  the  states  the  verdict  of  the 
jury,  even  where  the  proceeding  is  by  bill  in  chancery,  has  the 
same  force  and  effect  as  a  verdict  in  an  ordinary  action  at  law.* 

sound  and  disposing  mind  at  the  time  on  which  they  founded  their  agree- 
of  making  "  his  will,  and  that  the  same  ment,  it  would  have  been  much  bet- 
was  **  executed  and  attested  according  ter." 

to  law/'  was  held  to  be  responsive  to  8.  Withee  v,  Rowe,  45  Me.  584.     See 

an  issue  as  to  "  sound  and  disposing  generally  article  Verdicts. 

mind  *'  and  another  as  to  whether  the  4.  Gable  z/.  Ranch,  50  S.  Car.  95. 

instrument  was  the  last  will  and  testa-  6.  Bledsoe  v.  Bledsoe,  (Ky.  1886)  i 

ment   of    the  decedent.     Hairstcn   v,  S.  W.  Rep.  10. 

Hairston,  30  Miss.  276.  6.  Alabama,  —  McCutchen   v.  Log- 

Taitamentarj    Chaiisetsr    of  Pi^er. —  gins,  109  Ala.  457;  Lanier  v,  Richard- 

Upon  an  issue  as  to  the  testamentary  son,  72  Ala.  134. 

character  of  the  paper  it  was  held  that  California.  —  Matter  of   Dalrymple, 

the  following  verdict  was  responsive:  67  Cal.  444;    Matter  of  McDevitt,  95 

'*  We  agree  that  the  document  written  Cal.  17;  Matter  of  Kohler,  79  Cal.  313. 

by  [the  decedent]  was  his  wish  that  Connecticut,  —  Brooks's    Appeal,    68 

it  should  take  effect  at  the  time  it  was  Conn.  294. 

written,"  and  that  the  court  properly  District    of   Columbia,  —  Dugan     v, 

amended  it  so  as  to  read  **  Verdict  for  Northcutt,  7  App.  Cas.  (D.  C.)  351. 

defendant  Fcontestant]. "     Jackson  v,  Illinois,  —  Wilcoxon  v.  Wilcoxon,  165 

Tozer,  154  Pa.  St.  223.  111.  454;  Smith  v,  Henline,  174  111.  184; 

1.  A  verdict  that  the  testator  was  of  Rutherford  v,  Morris,  77  111.  397;  Sin- 
unsound  mind  and  was  unduly  in-  net  v.  Bowman,  151  111.  146;  Greene  v, 
fluenced  is  not  inconsistent.  Wood-  Greene,  145  111.  264;  Moyer  v,  Swy- 
bury  V,  Obear.  7  Gray  (Mass.)  467.  gart,  125  III.  262;  American  Bible  Soc. 

8.  "  We,  the  jury,  find  this  not  to  be  v.  Price,  115  111.  623;  Camp  v,  Shaw, 

the  will  of  the  testator,"  naming  him,  52  111.  App.  241;  Shevalier  v,  Seager, 

signed  by  the  foreman,  is  sufficiently  121  111.  564;  Brownfield  v,  Brownfield, 

certain  and   responsive  to  the  issue.  43  111.  147;    Meeker  v.  Meeker,  75  IlL 

Bledsoe  v,  Bledsoe,  (Ky.  1886)  i  S.  W.  266;   Carpenter  v,  Calvert,  83  III.  70; 

Rep.  10.  Long  v.  Long,  107  III.  210;  Calvert  v. 

The  Form  of  tho  Yerdiot  Is  Immatorial  Carpenter,  96  111.  63;  Kelley  v.  Kelley, 

if  the  main  issue  on  which  the  judg-  168  111.  501;  Harp  v.  Parr,  168  111.  459; 

ment  must  be  based  is  clearly  deter-  Bevelot  v,  Lestrade,  153  111.  629,  where 

mined.     St.  Leger's  Appeal,  34  Conn,  the  court  said:  "  Where  the  testimony 

448.  is  conflicting  the  finding  of  the  jury 

'*  We,  the  jury,  agree  that  the  will  will  be  regarded  as  conclusive,  unless 

of  June,  1868,  is  invalid,"  was  held  to  it  is  clearly  against  the  weight  of  evi- 

be  a  good  verdict  in  Denson  z^.  Beazley,  dence.    *    *    *    It  is  also  well  settled 

34  Tex.    iqt,   where  the  court    said:  that  where  there  is  an  irreconcilable 

'*  We  would  not  set  aside  the  verdict  in  conflict  in  the  testimony  upon  which 

this  case  merely  for  want  of  the  proper  the  validity  of  a  will  depends,  the  judg- 

form,   but  we  nevertheless  regard  it  ment  of  the  trial  court  will  not  be  re- 

with  some  suspicion.     If  the  jurv  had  versed  if  the  evidence  of  the  successful 

said,  *  From  the  evidence  we  are  led  to  party,  considered  by  itself,  is  clearly 

agree  that  the  will  of  1868  is  invalid,'  sufficient  to  sustain  the  verdict." 

it  would  have  been  better;  or  had  they  Iowa,  —  Collins  v,    Brazill,  63  Iowa 

by  any  form  of  words  alluded  to  the  432;  //»  r^  Norman,  72  Iowa  84;  Smith 

testimony  in  the  case  as  the  predicate  v,  James,  74  Iowa  462;    Primmer  9. 
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In  a  few  of  the  states  the  verdict  is  merely  advisory  to  the  court, 
like  the  verdict  on  an  issue  in  chancery,  and  may  be  accepted  or 
rejected  in  whole  or  in  part.* 

21.  Trial  by  the  Court  —  In  those  jurisdictions  where  the  court 
may  try  the  issues,  if  neither  party  demands  a  juiv,  the  findings 
of  the  court  have  the  same  weight  on  appeal  as  the  verdict  of  a 
jury.» 

32.  Judgment  or  Decree  —  a.  Rendition,  Form,  and  General 
Requisites  —  la  eenmo.  —  It  is  well  settled  that  the  probate  of 

Primmer,   75    Iowa  415;    Seaward  v,  Pennsylvania,  —  Starrett  f.  Douglass, 

Carman,  78  Iowa  707;  Matter  of  Fen-  2  Yeates  (Pa.)  46;  Heister  v.  Lynch,  i 

ton.  97  Iowa  192;    Matter  of  Allison,  Yeates  (Pa.)  108. 

104  Iowa  130.  South  Carolina, — Tillman  v.  Hatcher, 

Kentucky. —  Stai.  1894,  §4850;  Single-  Rice  L.  (S.  Car.)  271. 

ton   V,  Singleton,   8  Dana  (Ky.)  315;  7>«if/xj^^.  —  Pettitt     v,     Pettitt,    4 

Thompson    v.  Black  well,  17  0.  Mon.  Humph.     (Tenn.)     191;    Crutcher    v, 

(Ky.)  609;   Broaddus  v,  Broaddus,  10  Crutcher.    11    Humph.    (Tenn.)    377- 

Bush.   (Ky.)  299;    Howat    v,    Howat,  Morris  v,   Swaney,   7   Heisk.   (Tenn.) 

(Ky.  1897)  41  S.  W.  Rep.  771.     Compare  591. 

Sechrest  V.  Edwards,  4  Mete.  (Ky.)  163;  Texas,  —  Linney    v,     Peloquin,    35 

Wills  V,  Lochnane,  9  Bush  (Ky.)  547;  Tex.  29. 

Ellis  V,  Ellis,  (Ky.  1898)  46  S.  W.  Rep.  Virginia,  —  Wills    v,    Spraggins,    3 

521;  Bramel  v,  Bramel,  (Ky.  1897)  39  Gratt.  (Va.)  545;    Jesse  v,   Parker,  6 

S.  W.  Rep.  520.  Gratu  (Va.)  57. 

Maine.  —  See   Carvill   v,  Carvill,  73  West  Virginia,  —  Dower  r.  Seeds,  28 

Me.  136;  McKenney  v,  Alvord,  73  Me.  W.  Va.  113;  Dower  v.  Church,  21  W. 

221;  Backus  V,  Cheney,  80  Me.  17.  Va.  45. 

Maryland,  —  Sumwalt    v.  Sumwalt,  1.  Delaware,  —  Cummins     v,    Cum- 

52  Md.  338;    Pegg  V,  Warford,  4  Md.  mins,  i  Marv.  (Del.)  423. 

394;    Browne  v.  Browne,  22  Md.  no;  Kansas,  —  Hudson    v,    Hughan,   56 

Waters  v.  Waters,  28  Md.  24;  Worth-  Kan.  152. 

ington  V,  Ridgely,  52  Md.  355;  Price  Massachusetts,  —  Fay  1/.   Vaoderford, 

V.  Taylor,  21  Md.  356.  154  Mass.  498;  Newell  v.  Homer,  120 

Michigan,  —  Matter  of  Stebbins,  94  Mass.  277. 
Mich.    304;    Maier  v,   Wayne  Circuit  Wisconsin,  —  Ballantine    v.    Proud- 
Judge,  112  Mich.  491.  foot,  62  Wis.  216;  Bryant  v.  Pierce,  95 

Mississippi,  —  Sartor    v.    Sartor,    39  Wis.   331;    Jones  v.  Roberts,  96  Wis. 

Miss.  760.  427;  Tackman's  Will,  26  Wis.  104. 

Missouri.  —  Dickey    v,    Malechi,     6  8.  Jaques  v.    Horton,   76  Ala.   238; 

Mo.  177;   Gordon  v,  Burris,    141   Mo.  Nooe  v.  Garner,  70  Ala.  443 ;  Merrill  ». 

602:     Muller    V,    St.    Louis    Hospital  Morrissett,  76  Ala. 433 ;  /n  r^  Norman, 

Assoc,   5   Mo.   A  pp.   390;    Young    v,  72  Iowa  84;   In  re  Donnely,  68  Iowa 

Ridenbaugh,  67  Mo.  574.  126;    Sisters  of  Visitation  v.  Glass,  45 

New  Jersey.  —  Gen.    Stat.    1895,    p.  Iowa  154;    Leighton  v,  Orr,  44  Iowa 

3764;  P.  L.  1892,  p.  28.  679.    See  also   Appleby  v.  Brock,  76 

New  York, — Code  Civ.  Pro.,  g§  2588.  Mo.  314;    Bearmer's  Appeal,  126  Pa. 

2547,  2653a,  as  amended  by  Laws  1897,  St.  77. 

c.  104;  Sutton  r.  Ray.  72  N.  Y.  482;  As  to  Hsoeiiitj  and  SnfftoiMiey  of  Find* 

Marvin  V.  Marvin,  4  Keyes  (N.  Y.)  9;  ings  under  various  statutes,  see  Sanders 

Snow  V.  Hamilton,  90  Hun  (N.  Y.)  157;  v,    Simcich,    65    Cal.   50;    Matter  of 

Nichols  V,  Romaine,  3  Abb.  Pr.  (N.  Y.  Learned,  70  Cal.  141:  Smith  t/.  Holden, 

Super.  Ct.)  122;  Matter  of  Gannon,  2  58  Kan.  535;  In  re  Peck,  21  Civ.  Pro. 

Misc.  Rep.  (N.  Y.  C.  PI.)  329:  Matter  Rep.  (N.  Y.  Supreme  Ct.)  85;  Matter 

of  Laudy,  14  N.  Y.  App.  Div.  160.  of  Hoyt,  5  Dem.  (N.  Y.)  384;  Tilby  v, 

C>>4fV?.  —  Glancy  v,  Glancy,   17  Ohio  Tilby,  3  Dem.  (N.  Y.)  258;  Dickel  t^. 

St.  134;    McArthur  v,   Allen,   3   Fed.  Yates,  2  Dem.  (N.  Y.)  229;  Matter  of 

Rep.  313,  a  case  in  the  United  States  Cottrell,  95  N.  Y.  329;  0*Hagan*s  Will, 

Circuit  Court  for  the  district  of  Ohio.  73  Wis.  78. 
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a  will  is  a  judicial  proceeding,^  but  the  statutes  do  not  prescribe 
any  particular  form  in  which  the  judgment  of  approval  or  probate 
shall  be  expressed ;  •  and  while  it  ought  regularly  to  appear  by 
the  minutes  of  the  court  that  the  will  was  proved  and  allowed  or 

disallowed,*  a  formal  judgment  or  decree  admitting  the  will  to 
probate  is  not  necessary.**  It  is  sufficient  if  a  judicial  approval 
can  be  gathered  from  the  record.*     Compliance  with  a  statute 

1.  Jourden    v.   Meier,    31    Mo.    40;  of  authentication  than  to  prescribe  an 

Creasy  v,  Alverson,  43  Mo.  13;  Holli-  essential  requisite  to  the  validity  of  the 

day  V,  Ward,   19  Pa.  St.  485;    Shoen-  decree. 

berger*s  Estate*  139  Pa.  St.  132.  For  a  Preoedtnt  of  Journal  Entry  of 

8.  Jourden    v,    Meier,    31    Mo.    40;  judgment    see    Holman   v.   Riddle,   8 

Fotheree  v.  Lawrence,  30  Miss.  419.  Ohio  St.  384. 

8.  Sumner  v,  Roberts,  2  Dev.  L.  (N.  4.  In  Matter  of  Warfield,  32  Cal.  51. 
Car.)  527,  holding  that  a  certificate  of  Unless  the  statute  otherwise  directs, 
probate  indorsed  on  the  will  and  signed  the  recording  of  the  will  and  proof 
by  the  deputy  cleric  was  not  alone  thereof  and  the  issuance  of  letters  testa- 
sufficient  evidence  that  the  will  was  mentary  are  sufficient  without  any  dis- 
probated.  See  also  Smith  v,  Estes,  73  tinct  order,  judgment,  or  decree  estab- 
Mo.  310;  Matter  of  Capper,  85  Iowa  82.  lishing  the   will.     Wilt  v.   Cutler,   38 

That  merely  recording  a  will  or  re-  Mich.  180.     See  also  Creasy  v.  Alver- 

citing  the  evidence  in  the  record  does  son,  43  Mo.   13:    Marcy  v,   Marcy,  6 

not  constitute  a  probate  thereof,  see  Met.  (Mass.)  360;  Holliday  v.  Ward,  19 

Barnard    v.    Bateman,    76    Mo.    414;  Pa.  St.  490,  where  the  couri  said :    '*  It 

Tucker  v.  Starks,  Brayt.  (Vt.)  99;  Bar-  is  not  usual  to  enter  a  formal  decree  of 

stow  r.  Sprague,  40  N.  H.  32.  probate  on  the  record,  but  the  want  of 

In  Fotheree  v,   Lawrence,  30  Miss,  it  is  not  fatal.     It  will  be  presumed 

416,   the   record  of  the  probate  court  from  the  issuing  of  letters  testamen- 

thowed  that  the  affidavit  of  the  sub-  tary,  or  perhaps  from  any  other  act  of 

scribing  witness  was  taken  before  the  the  register  which  he  would  have  no 

clerk  in  open  court,   but    there    was  legal  right  to  do  in  a  case  where  proof 

nothing  to  show  any  act  done  by  the  of  the  will  had  failed." 

court  approving  the  will  or  ordering  it  In   Hansell  v.    Bryan,    19  Ga.    167, 

to  be  recorded,  although  it  was  in  fact  where  the  record  showed  a  probate  and 

recorded.     It  was  held  that  there  was  record  of  the  will,  it  was  held  that  no 

no  valid  probate.  formal  entry  of  judgment  allowing  the 

In  Morris  r.  Morris,  27  Miss.  847,  it  will  was  essential,  and  it  would  be  pre- 

was  held  that  an  order  that  the  instru-  sumed  that  the  admission  of  the  will  10 

ment**  be  received,  filed,  and  continued  record  was  by  direction  of  the  courL 

for  further  proof,"  was  not  a  judgment  A  certificate  signed  by  the  clerk  of 

for  or  against  the  will  from  which  an  the  court,  and  indorsed  on   the   will, 

appeal  could  be  prosecuted.  stating  that  the  will  was  read  in  open 

ttgnatnre    of    Judge.  —  In    Munro's  court  and  allowed,  is  sufficient,  at  least 

Estate,  15  Abb.   Pr.  (N.  Y.   Surrogate  on  collateral  attack,  without  showing  a 

Ct.)  363,  a  case  in  the  New  York  Sur-  compliance  with  the  directory   provl- 

rogate's    Court,  it  was  said  that  the  sions  of  the  statute,  where  it  does  not 

original  decree  is  the  paper  signed  by  appear  that  those  provisions  were  not 

the  presiding  officer  of  the  court,  that  followed.     Latham  v.  Latham,  30  Iowa 

a  signature  without  the  designation  of  294. 

the  judge's  office  is   amendable,  and  6.  In  Matter  of  Warfield,  22  Cal.  51. 

that    no    signature    to   the   record  or  In  Marshall  v,  Fisher,  i  Jones  L.  (N. 

minute  of  the  decree  is  necessary.  Car.)  iii,  the  minute  of  the   probate 

In  Hillyer  v,  Schenck,   15  N.  J.  Eq.  court  was  as  follows:    **  The  will  of 

401,  it  was  held   that  a  decree  duly  Roger    Bratcher,    proved     by    Henry 

made  and  filed  admitting  a  will  to  pro-  Sikes.       Executor    Thomas    Bratcher 

bate  was  not  fatally  defective  for  want  qualified;  ordered  that  letters  issue.*' 

of  the  signature  of  the  presiding  judge  The  court  said:    **  This  entry  is  very 

as  required  by  statute,  the  latter  being  informal,  but  we  think  it  is  sufficient, 

designed  rather  to  regulate  the  mode  by  the  aid  of  the  rule  omnia  prctsumun^ 
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requiring  a  certificate  of  the  proof  to  be  attached  to  the  will  or 
recorded,  upon  probate  of  the  will,  is  not  indispensable  to  the 
validity  of  the  judgment* 

Xnft  Deeld*  tht  Im«. —  The  judgment  or  decree  should  simply 
establish  or  reject  the  will.*  It  is  error  to  dismiss  the  proceed- 
ings after  a  trial  on  the  merits.* 

Judgmant  on  Yordlot.  —  Where  the  trial  is  by  jury  the  formal  judg- 
ment of  the  court  is  ordinarily  necessary  to  establish  conclusively 

tur  rite  esse  acta^  to  show  that  the  will  Coiiditonoy  with  Findings.  —  A  judg- 

was  duly  proven.'*  ment  disallowing  a  will  is  not  iocon- 

In  Fotheree  v,  Lawrence,  30  Miss,  sistent  in  finding  that  the  will  was  duly 

416,  it  was  held  that  the  probate  of  a  signed   and  attested,  but  that  it  was 

will  might  be  sufficiently  shown  "  by  a  executed  under  threats,   flattery,    in* 

record  of  the  act  made  upon  the  min-  ducement,  and  coercion,  of  a  named 

utes  of  the  court,  or  by  an  entry  writ^  person.     Denslow    v.    Moore,    2    Day 

teo  upon  some  part  of  the  instrument  (Conn.)  12. 

showing  that  it  was  duly  proved  before  1.  In  Matter  of  Warfield,  22  Cal.  51; 

the  court,  and  approved  or  ordered  to  Reese  v,  Nolan,  99  Ala.  203,  holding 

be  recorded  as  the  will  of  the  testator,  that  the  provision  is  merely  directory; 

or  it  may  be  shown  by  proof  that  let-  HoUidav  v.  Ward,  19  Pa.  St.  485;  Rob- 

ters  testamentary  were  granted  upon  it  erts  v,  Flanagan,  21   Neb.  503.      See 

by  the  Probate  Court  "     Citing  Rex  v,  also  Jourden  v,  Meier,  31  Mo.  40. 

Netherseal,  4  T.  R.  258;  Armstrong  v.  Finding.  —  The  statutory  requirement 

Lear,  12  Wheat.  (U.  S.)  169.  that  the  proof  of  a  will  allowed  shall 

In  Denrson  v,  Ingram,  Dall.  (Tex.)  be  entered  of  record  does  not  make  it 
519,  evidence  was  taken  to  establish  necessary  for  the  judgment  or  decree 
the  will,  the  judge  of  probate  signed  to  contain  a  finding  of  the  elements  of 
each  page  of  the  will  at  the  top  and  proof,  such  as  sanity,  age,  place  of 
bottom,  the  will  was  filed  and  re-  death,  etc.,  and  that  the  will  was  pre- 
corded,  and  administrators  with  the  sented  for  probate  by  an  interested 
will  annexed  were  appointed.  It  was  party.  Baker  v.  Cravens,  150  Ind. 
held  a  sufficient  probate.  The  court  199,  where  the  record  entries  which 
said:  "  Under  the  common  law,  the  were  held  sufficient  to  show  a  probata 
granting  of  letters  testamentary  is  con-  of  the  will  are  quoted.  See  also  Evans- 
elusive  proof  of  the  probate  of  a  will,  ville  Ice,  etc.,  Co.  v.  Winsor.  148  Ind. 
It  is  true  that  we  find  no  order  direct-  682. 

ing  in  express  terms  the  will  to  be  car-  8.  Harris  v.  Hays,  53  Mo.  90;  Jack- 

ried   into  execution.     But  we  cannot  son  z/.  Hardin,  83  Mo.  175. 

regard  such  an  entry  in  so  many  terms  Partial   Annnlmtnt    of    Prohato.  —  A 

as  absolutely  essential  to  the  validity  probate    entered    in    pursuance    of   a 

of  a  judgment  establishing  a  will,  as  stipulation  of  parties  whereby  the  pro- 

duly  proven  in  the  court  of  probates."  bate  is  annulled  merely  as  to  the  inter* 

For  I  he  contents  of  records  held  suffi-  est  of  the  contestant  is  void.     Matter 

cient  to  show  allowance  of  the  will  see  of  Freud,  73  Cal.  555.     See  also  Cle- 

Sanders  v.  Guille,  (Tenn.  Ch.  1896)  37  ments  v.  McGinn,  (Cal.  1893)  33  Pac. 

S.  W.  Rep.  999;  Wright  t/.  Mongle,  10  Rep.  920. 

Lea  (Tenn.)  38;    Feltman  v.  Butts,  8  DeoUring  Legal   Besolt.  —  A    decree 

Bush  (Ky.)  115;    Kirk  v.  Bowling,  20  set  aside  the  probate  of  a  will,  declared 

Neb.  260;    Barr  r.  Closterman,  2  Ohio  the  will  void,  and  also  declared  null 

Cir.  Ct.  Rep.  387,  i  Ohio  Cir.  Dec.  546.  and  void  all  the    proceedings    there- 

Yarianos  Between  Beoord  and  Jndg-  under.  It  was  held  that  as  the  latter 
ment.  —  Where  the  recorded  will  and  part  of  the  decree  was  a  necessary  re- 
proof referred  to  the  testatrix  as  suit  of  the  former,  the  deciee  was  not 
Martha  V.  Baker,  it  was  held  that  objectionable  as  being  too  broad.  Sin- 
there  was  no  substantial  error  in  the  net  r.  Bowman,  151  111.  146;  Moyer  r. 
judgment  referring  to  the  will  on  file  Swygart,  125  III.  262. 
and  allowed  as  that  of  Mary  Baker.  8.  Harris  v,  Havs,  53  Moi  90;  Jack- 
Baker  V.  Cravens,  150  lad.  199.  son  v.  Hardin,  83  Mo.  175. 
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Libdoni  lutur  in  tht  Will  should  be  rejected  from  probate  and 
record.* 

c.  Determining  Construction  or  Operation  of  Will.  — 

In  the  absence  of  authority  conferred  by  statute  the  court  has  no 
power  to  construe  the  will  or  adjudicate  upon  the  rights  of  the 
parties  or  the  validity  of  the  dispositions  therein.*     But  in  New^ 

York  the  Surrogate's  Court  has  jurisdiction  by  statute  to  make  a 

binding  adjudication  construing  a  will  of  personal  property.* 

1.  Matter  of  T B ,  27  Abb.  16  S.  Car.  40;   Craig  v,  Beatty,  11  S^ 

N.Cas,(N.Y.  Surrogated.) 425,  where  Car.  375;    Prather  v,   McClelland,   761 

the  will  contained  an  opprobrious  desig-  Tex.  574;    Hopf  t^.  State.  72  Tex.  281, 

nation  of  a  beneficiary.  holding  that  an  escheat  cannot  be  de-^ 

But  it  is  said  that  the  power  to  ex-  clared  in  proceedings  to  probate  a  wilU 

elude  scurrilous  iQatter  will  be  exer-  Jones  r.  Roberts,  84  Wis.  465. 

cised     with     great    moderation.       In  The  rule  does  not  preclude  the  court 

Goods  of  Honywood,  L.  R.  2  P.  &  D.  from  deciding  as  to  the  validity  or  in^ 

251.  validity  of  a  part  of  the  instrument  as 

2.  California,  —  Matter  of  Cobb.  49  a  will.     See  supra^  p.  1046. 

Cal.  599.  In  Farmer  r.  Sprague,  57  Wis.  328,  a 

District  of  Columbia,  —  Emmons  r.  case  of  contest  in  the  probate  court,  the 

Garnett,  18  D.  C.  52.                         ZJ  court  said:    **  It  seems  very  objection-^ 

Georgia,  —  Finch  v.   Finch,   14    Ga.  able  to  unite  the  Issue  whether  the  will 

362.  should  be  probated  with  the  question 

Iowa,  —  Murphy  v.  Black,  41  Iowa  whether  the  testatrix  had  entered  inta 

488.  a  legal  obligation  to  make  a  particular 

Maim,  —  Doane  v.  Lake,  32  Me.  268.  disposition  of  her  estate  in  her  wUl;  or 

Maryland,  —  Ramsey  v,   Welby,   63  rather,  to  blend  these  issues  together 

Md.  584.  and  enforce  the  agreement  in  probata 

Minnesota,  —  Graham   v,   Burch,  47  ing  the  wilK    The  connection  of  the 

Minn.  171;   Greenwood  v,  Murray,  26  will,  and  what  shall  be  done  with  the 

Minn.  259.  estate,  are  matters  for  future  consid^ 

Mississippi,  —  Cameron    v.   Watson,  eration."       Distinguishing     Brook     v^ 

40  Miss.  191;    Lusk  V,  Lewis,  32  Miss.  Chappell,  34  Wis.  405. 

297.  In  Coalter  v^  Bryan,  i  Gratt.  (Va.) 

Missouri,  —  Lilly    v,    Tobbein,    103  18,  approved  in  Dower  r.  Church,  21  W. 

Mo.  477;  Cox  V,  Cox,  loi  Mo.  168.  Va.  45.  the  bill  was  filed  not  only  to» 

New  York.  —  Waters  v,  Cullen.  2  contest  the  validity  of  a  will  which 
Bradf.  (N.  Y.)  354;  Van  Wert  v.  Bene-  had  been  regularly  admitted  to  pro- 
diet,  I  Bradf.  (N.  Y.)  115.  bate,  but  also  to  require  an  account  of 

Ohio,  —  Mears  v.  Mears,  15  Ohio  St.  the  executors  and  others  who  had  pos^ 

90.  sessed  themselves  of  the  estate  of  the 

Pennsylvania, '^ShiAhtx^t     Appeal,  decedent  under  the  will.     The  Circuit 

(Pa.  1888)  13  All.  Rep.  775.  Court  dismissed  the  bill  as  to  the  ex- 

South  Carolina,  —  Prater  v.  Whittle,  ecutor,  and  refused  to  require  or  per- 

16  S.  Car.  40.  mit    him    or   others    to    render    any 

Virginia,  —  Coalter     v,     Bryan,     i  account  in  that  suit  of  the  estate  which 

Gratt.  (Va.)  18.  had  come  into  their  hands.     This  was 

West  Virginia,  —  Couch  v,  Eastham,  afilrmed    by    the    Court    of    Appeals, 

27  W.  Va.  796;    Kerr  v,  Lunsford,  31  which  held  that  the  function  of  such  a. 

W.  Va.  659.  suit  was  exhausted,  when  the  question 

See  also,  as  bearing  more  or  less  re-  whether  the  will  was  valid  or  invalid 

motely  on  the  point.  Matter  of  Cobb,  was  decided. 

49  Cal.  599;    Fallon  v,  Chidester,  46  8.  la  Hew  Tsrk  the  surrogate  may, 

Iowa  588;    Lorieux  t'.  Keller,  5  Iowa  upon  admitting  a  will  to  probate,  adju- 

196;   George  v.  George,  47  N.  H.  27;  dicate  upon  the  validity,  construction. 

In  re  Gloucester,  (Surrogate  Ct.)  11  N.  or  effect  of  any  disposition  of  personal 

Y.  Supp.  899;    Creely  v,  Ostrander,  3  property,  where  a  party  expressly  puts 

Bradf.  (N.  Y.)  107;  Matter  of  Forman,  the  question  in  issue.    Code  Civ.  Pro.» 

54  Barb.  (N.  Y.)  274;  Prater  v.  Whittle,  |  2624.    For  construction  and  applica^ 
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d.  On  Two  or  More  Instruments.  —  Two  or  more  testa- 
mentary instruments  executed  at  the  same  time  by  the  same: 
testator  must  be  admitted  or  rejected  together.*     But  where  a. 
will  is  executed  in  duplicate,  each  is  an  original,  and  it  is  unneces- 
sary to  admit  to  probate  and  record  both  duplicates.* 

23.  Costi  and  Expaniet  —  a.  Security  for  Costs.  —  In  some 
of  the  states  a  party  opposing  the  probate  of  a  will  or  contesting 
a  probated  will  is  required  by  statute  to  give  security  for  costs.' 
In  the  absence  of  such  statutes  none  is  required.* 

b.  Allowance  Prior  to  Probate  and  for  Purpose  of 

Contest.  —  Until  a  will  has  been  admitted  to  probate,  or  pro- 
bate thereof  denied,  the  court  has  no  power  to  aid  either  the  pro- 

tioQ  of  this  provision  see  Danser  v,  nothing  in  either  instrament  indicating 

Jeremiah,  3  Redf.  (N.  Y.)  130,  conuin-  that  the  testator  intended  the  codicil 

ing  a  long  discussion ;  Matter  of  Bar-  to  operate  as  an  independent  paper,  it 

tholick,  141  N.  Y.  166;  Matter  of  Mer-  was  erroneous  to  admit  it  to  probate 

riam,  136  N.  Y.  58;  Matter  of  Wallter,  apart  from  the  will  at  the  request  of' 

136  N.  Y.  20;   Matter  of  Watson,  131  the  proponent.    In  the  course  of  its. 

N.  Y.  587;    Bevan  v.  Cooper,  72  N.  Y.  opinion  the  court  cited  and  commented 

317;  Matter  of  Hamilton,  76  Hun  (N.  on  In  Goods  of  Howden,  43  L.  J.  P. 

Y.)    200;    Matter  of    Morganstern,   9  26;  In  Goods  of  Harris,  L.  R.  2  P.  &. 

Misc.  Rep.  (N.  Y.  Surrogate  Ct.)  108;  D.  83:  In  Goods  of  Crawford,  15  Prob.. 

Matter  of  Robertson,  23  Misc.  Rep.  (N.  Div.  212;  In  Goods  of  De  La  Saussaye,. 

Y.  Surrogate  Ct.)45o;  Matter  of  Camp-  L.  R.  3  P.  &  D.  42;  In  Goods  of  Hony-~ 

bell,  88  Hun  (K.  Y.)  374,  the  two  cases  wood,  L.  R.  2  P.  &  D.  251;    Youse  v^ 

last  cited  holding  that  the  adjudication  Forman,  5  Bush  (Ky.)  347;  Pinckney's, 

can  be  made  only  upon  the  motion  of  Will,  Tuck.  (N.  Y.)  436. 

one  having  an  interest  under  the  will;  XffMt  of  Probate.  —  The  probate  of' 

Currin  v.  Fanning,  13  Hun  (N.  Y.)  458;  two  separate  instruments  is  condusive- 

Bensen  v.  Manhattan  R.  Co.,  14  N.  Y.  as  to  the  execution  of  the  two  instru* . 

App.  Div.  442;  In  re  Marcial,  (Surro*  ments,  the  first  as  a  will  and  the  second 

fate  Ct.)  15  N.  Y.  Supp.  89;   Matter  of  as  a  codicil,  and  that  they  both  constl- 

llis,  I  Connoly  (N.  Y.)  206,  holding  tute  the  last  will  and  testament,  so 

that  the  question  cannot  be  litigated  that  it  cannot  be  contended  on  col- 

and  decided  in  a  proceeding  to  revoke  lateral  attack  that  the  second  will  re— 

the    probate;    Marx    r.    McGlynn,    4  voked  the  first.     Dicke  v,  Wagner,  95; 

Redf.  (N.  Y.)455;  Danser  t^.  Jeremiah,  Wis.  260. 

3  Redf.  (N.  Y.)  130;  Jones  v.  Hamers-  2.  Grossman  v,  Grossman,  2  Dem^ 

ley,    4    Dem.,(N.    Y.)  427;    Priv6  v.  (N.  Y.)  72. 

Foucher,  3  Dem.  (N.  Y.)  339;  Tiers  v.  8.  See  Grover's  Succession,  49  La^ 

Tiers,  2  Dem.  (N.  Y.)  209;   Canfield  v.  Ann.  1050;    Harrison  v,  Stanton,  146. 

Crandall,  4  Dem.  (N.  Y.)  11 1;    Matter  Ind.  366;  Burns  v,  Travis,  117  Ind.  44;: 

of  Bethune,  4  Dem.  (N.  Y.)  392.  Kinnaman  v,  Kinnaman,  71  Ind.  417; 

L  Grossman   v,  Grossman,  2   Dem.  Coff man  r.  Reeves,  62  Ind.  334,  holding 

.  Y.)  69;  Matter  of  Forman,  54  Barb,  that  the  filing  of  a  bond  is  not  a  pre— 

N.  Y.)  274.  requisite  to  jurisdiction  and  that  the 

Contra,  where  thev  were  executed  at  court  may,  instead  of  dismissing  the 

different  times  and  one  revokes  the  action,  stay  proceedings  therein  until 

other.    Schultz  v,  Schultz,    10  Gratt.  the  proper  bond  is  filed,  to  which  point 

(Va.)  374.  see  also  Lange  t'.Dammier,ii9  Ind.  567. 

**  Can  a  Will  Bo  Probated  in  Soetions  1  **  4.  Cash  v.  Lust,  142  Mo.  630;  Matter 

is  a  Question  put  to  itself  by  the  court  of  Joseph,  118  Gal.  660,  holding  that  a 

and  discussed  in  Pepper's  Estate,  148  proceeding  to  set  aside  the  probate  of 

Pa.  St.  12.     The  court  came  to  the  con-  a  will  is  not  an  *'  action  "  within  the 

elusion  that  where  a  will  and  a  codicil  meaning  of  the  statute    requiring    a. 

executed  at  a  subsequent  date  were  nonresident  to  give  an. undertaking  foit- 

both  offered  for  probate,  and  there  was  costs. 
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ponent  or  contestant  by  awarding  an  allowance  out  of  the  estate, 
unless  expressly  so  authorized  by  statute.* 

c.  Inherent  Power  to  Award  Costs.  —  Th«  Anthoritj  of  tiit 

Frobato  Court  to  award  costs  in  proceedings  for  the  probate  or  con- 
test of  wills  is  derived  entirely  from  the  statute,  and  does  not 
exist  by  virtue  of  general  probate  jurisdiction.* 

la  Ohuoory.  —  But  the  general  rule  that  costs  in  chancery  pro- 
ceedings may  be  adjudged  according  to  the  right  and  equity  of 
the  cause  is  applicable  to  a  contest  of  a  probated  will  by  a  statu* 
tory  bill  in  chancery.* 

d.  By  Statutory  Provision  —  vaquaUflod  Mfcrotion.  —  In  many 

of  the  states  the  matter  of  awarding  costs  is  simply  left  to  the 
discretion  of  the  court  by  the  terms  of  the  statute."* 

Limited  IMierotion.  —  In  others  the  discretion  of  the  court  is 
directed  or  limited  to  some  extent  by  express  provisions.* 

1.  HcDry  V.  Superior  Ct.,  93  Cal.  569,  v,  Carvill,  73  Me.  139,  where  the  costs 

cited  with  approval  in  Matter  of  Olm-  of  both  parties  were  ordered  to  be  paid 

stead,  120  Cal.  447.    See  also  Matter  out  of  the  estate, 

of  Parish,  29  Barb.  (N.  Y.)  627;  Matter  1a  Marjland  the  awarding  of  costs  is 

of  Aaron,  5  Dem.  (N.  Y.)  362;  Kruse  v,  discretionary  with  the  Orphans'  Coon, 

Friclce,  2  Dem.  (N.  Y.)  264.  and  from  its  decision  thereon  no  appeal 

8.  Henry  v,   Superior  Ct.,   93    Cal.  lies.     Brown  v,  Johns,  62    Md.   333; 

569;   Wallace  v,  Sheldon,  (Neb.  1898)  Johns  v,  Hodges.  60  Md.  215. 

76  N.  W.  Rep.  41S.    See  also  Brown  v.  In  XaasaehuMtts  and  Xiehigan  costs 

Corey,  134  Mass.  249.  to  either  party  to  be  paid  by  the  other 

8.  Shaw  V.  Camp,  56  III.  App.  23.  or  to  either  or  both  out  of  the  estate 

4.  la  niinois  costs  in  chancery  and  are  discretionary.  Brown  v.  Corey, 
on  appeals  from  the  probate  court  are  134  Mass.  249,  quoting  the  statate; 
discretionary.  Starr  &  Curt.  Annot.  Chapin  v.  Miner,  112  Mass.  269;  Bril- 
Stal.  111.,  1896,  c  33,  ^^  18,  21.  On  a  liant  v,  Simpson,  Wayne  Circuit  Jadge, 
bill  to  contest  a  probated  will,  if  the  no  Mich.  68;  Cheever  v.  North.  106 
probate  is  set  aside  the  court  has  Mich.  390,  quoting  the  statute.  In  Gib- 
power  to  award  a  reasonable  fee  out  of  son  r.  Van  Syckle,  47  Mich.  439,  where 
the  estate  to  the  guardian  cut  litem  of  an  a  decree  probating  a  will  was  affirmed 
infant  defendant.  Wilbur  v,  Wilbur,  on  appeal  to  the  Circuit  Court,  but  rc- 
138  111.  446.  And  it  has  power  to  de-  versed  in  the  Supreme  Court,  the  latter 
cree  costs  against  the  executor  in  such  court  charged  the  costs  of  all  the  courts 
a  case.  Moyer  v.  Swygart,  125  111.  262,  against  the  proponent,  **as  there  is  no 
modifying  Pingree  v,  Jones,  80  111.  177.  estate  in  course  of  probate  to  be  ad- 
Sce   Freeman   r.   Easly,   117  111.   317.  ministered.*' 

But  it  is  not  inclined  to  do  so  in  the  la  Vehraska  the  court  may  award, 

absence  of  bad  faith.     Shaw  r.  Camp,  tax,  and  apportion  costs  **as  in  its  dis- 

56  111  App.  23.  cretion  it  may  think  right  and  equi- 

InKaosat  the  court  has  a  discretion  table."    Code  Civ.   Pro.  Neb.,  §  623. 

to    award    or    apportion   costs.     Gen.  Prima  facie  the  unsuccessful  party  is 

Stat.  Kan.,  1897,  c.  95,  g  577.     Unsuc-  not  entitled  to  costs.     Wallace  v.  Shcl- 

cessful  contestants    may  be    charged  don,  (Neb.  1898)  76  N.  W.  Rep.  41S. 

with  the  costs  caused  by  their  contest.  In  North  Carolina  "costs  in  all  cases 

but  not  for  costs  that  would  have  been  of  caveated  wills  and  testaments  shall 

incurred  if  no  contest  had  been  made,  be  paid  as  the  court  may  in  its  discre- 

Lawrie  v.  Lawrie,  39  Kan.  484,  where  tion  direct."     Code  1883,  §  2161,  quoted 

the  costs  were  divided.  in  Mayo  r.  Jones,  78  N.  Car.  402,  406, 

In  Xaine  "the  whole  subject  of  costs  where  the  will  was  established  and  all 

rests  in  the  discretion  of  the  courts,  the  costs  directed  to  be  paid  out  of  the 

The  power  of  the  court  is  precisely  the  estate. 

same  as  in  equity."    Alvord  r.  Stone,  6.  In  Alabama  the  cost  of  a  contest, 

78  Me.  2q/bn  quoting  the  statute;  Carvill  either  in  the  probate  court  or  on  a 

1050  Volume  XVI. 


PROBA  TE  AND  CONTEST  OF  WILLS.  wuk. 
liM  aad  lijiMii  are  not  costs  within  the  meaning  of 

ftUtotorj  bill  io  chancery,  "  mntt  be  will  ooc  be  allowed  afaintt  the  estate 

paid  by  the  party  contesting  if  he  fails;  in  favor  of  an  nnsuccessfol  contesunt. 

otherwise  it  most  be  paid  by  the  plain-  Sanderson  v,  Sanderson.  5a  N.  J.  Eq. 

tilf  or  oat  of  the  estate,  or  in  sach  pro-  343,  citing  with  approval  Faalkner  v, 

portion  by  the  plaintiiOf  or  out  of  the  Hendy,  7q  Cal.  165. 

esute  as  the  conrt  may  direct."     Civil  As  U  tJU  Heas^nahUness  #/  Counsel 

Code  Ala.,  1896,  ft  4994.  Fets^  /Ir.,  ander  the  drcnmstances,  see 

In  Bradley  v.  Andreas,  y>  Ala.  80,  it  Campbell  v.  McGaiggan,  (N.  J.  1896) 

was  held  that  thecosuof  an  ansae-  34  Atl.  Rep.  383;    Hollinger  v.  Syms, 

cessfal  contest    by    an    administrator  tj  N.J.  Eq.  aai;    Mauer  of  Eddy,  33 

prerioasly    appointed    were    property  N.  f.  £q.  574;    Wintermate  v,  WUson, 

charged  against  him  individaally,  bat  88  N.  1.  Eq.  437;  Brokaw  v,  Conover, 

that  if  he  acted  in  good  faith  he  was  97  N. j.  Eq.  46a. 

entitled  to  reimbarsement  out  of  the  la  Vsw  Talk  the  award  of  cosa  Is  In 

esute  apon  settlement  of  his  accoants.  the  discretion  of  the  surrogate,  except 

Employment  of  counsel  to  contest  a  that  *'when  the  decree  is  made  upon  a 

will  does  not  constitute  one  a  party  to  contested  application    for    probate  or 

the  proceeding  so  as  to  make  him  re-  revocation  of  probate  of  a  will,  costs 

sponsible  for  costs  where  he  does  not  payable  out  of  the  estate  or  otherwise 

actually    ulce    part    on    the    contest,  shall  not  be  awarded  to  an  unsuccess- 

Allen  V,  Prater,  35  Ala.  169.  f  ul  contestant  of  the  will  unless  he  is  a 

la  Oalttwala  "the  fees  and  expenses  special  guardian  for  an  infant,  ap- 
must  be  paid  by  the  party  contesting  pointed  by  the  surrogate,  or  is  named 
the  validity  or  probate  of  the  will  if  the  as  an  executor  in  a  paper  propounded 
will  in  probate  is  confirmed.  If  the  by  him  in  good  faith  as  the  last  will  of 
probate  is  revoked  the  costs  must  be  the  decedent:  but  the  surrogate  may 
paid  by  the  party  who  resisted  the  order  a  copy  of  the  stenographer's 
revocation,  or  out  of  the  propertvof  the  minutes  to  be  furnished  to  the  contest- 
decedent,  as  the  court  direca.  Cal.  ant's  counsel,  and  charge  the  expense 
Code  Civ.  Pro.,  $  133a;  see  also  sec-  thereof  to  the  estate.  If  he  shall  be 
tion  1790.  Section  133a  has  reference  satisfied  that  the  contest  is  made  in 
to  contests  after  but  not  before  the  will  good  faith.*'  Code  Civ.  Pro.,  g  assS. 
has  been  admitted  to  probate.  Matter  ror  construction  of  a  former  statute 
of  Olmstead.  lao  Cal.  447:  Matter  of  which  applied  onlv  to  New  York  county 
McKinney,  iia  Cal.  447.  The  mere  see  Noyes  v.  Children's  Aid  Soc.,  70  N. 
fact  that  no  administrator  has  been  ap-  Y.  481.  The  costs  include  "all  dis- 
pointed  does  not  deprive  the  court  of  bursements  of  the  party  to  whom  they 
power  to  award  cosu  against  the  estate  are  awarded  which  might  be  taxed  In 
on  a  successful  contest.  Matter  of  the  Supreme  Court."  Code  Civ.  Pro., 
Olmstead,  lao  Cal.  447.  S  asS9*    As  to  what  is  a  proper  item 

la  Hew  J«say  if  probate  is  refused  see  Matter  of  Bender,  86  Hun  (N.  Y.) 
the  court  may  order  the  costs  and  ex-  570.  "  The  appellate  court  may  award 
penses  to  be  paid  by  the  proponents  or  to  the  successful  party  the  cost  of  the 
out  of  the  estate:  if  probate  Is  granted  appeal  "  out  of  the  esute  or  personally 
the  contestanu  must  pay  the  costs  and  bv  the  unsuccessful  party,  or  may 
expenses  unless  it  appears  to  the  court  direct  that  they  abide  the  evenc  Code 
that  there  was  reasonable  cause  for  Civ.  Pro.,  $  3589.  See  Matter  of  Mar- 
contesting  the  validity  of  the  will  or  tin.  98  N.  Y.  193.  wherein  it  was  held 
the  contesunts  offer  no  testimony  that  under  the  circumsunces  cosu 
other  than  the  subscribing  witnesses,  should  have  been  imposed  upon  the 
in  which  cases  the  costs  and  expenses  unsuccessful  party.  Sutton  v.  Ray.  7a 
of  all  parties  may  be  taxed  against  the  N.  Y.  48a,  c^nstrmmg  a  former  sutute ; 
esuu.    Gen.  Sue  N.  J..  1895.  p.  a397.  Lake  v.  Ranney.  33  Barb.  (N.  Y.)  49. 

If  the  probate  was  resisted  on  other  Am     Aduli    Umsuctessful    Omttstamt 

grounds  than  the  invalidity  of  the  will.  Cannot  Hav€  Ctsis,  Matter  of  Wilson, 

and  without  success,  the  estate  will  not  103  N.  Y.  J74;  /m  re  Lamb,  (Surrogate 

be  uxed  with  the  contesunt's  cosu.  Cc)  5  N.  Y.  Supp.  565:  even  upon  con. 

Barr  v.  Burr.  S3  H.  J.  Eq.  6a7.  sent  or  stipulation  of  the  proponent. 

Ckarfes  ef  am  Expert  produced  with-  Matur  of  Keeler,  a3  Abb.  N.  Cas.  (N. 

ont  prevloiu  authority  from  the  court  Y.  Surrogau  Ct.)  376. 
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statutes  authorizing  the  imposition  of  costs.  ^ 

Cofto  Awarded  Direetlj  to  Partief.  —  When  costs  are  allowed  the}r 
must  be  awarded  directly  to  the  parties,  and  not  to  their  counsel.* 

e.  Exercise  of  Discretion  —  Good  Faith  and  Boaaonable  Caaso.  — 
In  the  exercise  of  discretion  by  the  court,  good  faith  and  reason-^ 
able  cause  are  material  considerations,'  but  not  controlling  to  the 
extent  that  an  unsuccessful  contestant  shall  be  entitled  to  costs 

An  unsuccessful  contesunt  may  be  AUowaaoe  to  Exeoator  on  Aeeonntiiig. 

charged    personaUy    with     the    costs.  —  Whether  an  executor  may  be  allowed 

Code  Civ.   Pro.,  g  2557;  Billing's  Es-  in  the  settlement  of   his  accounts  for 

tate,  15  Civ.  Pro.  Rep.  (N.  Y.  Surrogate  costs  and  expenses  incurred  in  estab- 

Ct.)  279,  6  Dem.  (N.  Y.)  428;  Matter  of  lishing  a  contested  will,  is  a  qucsiioa 

Seagrist,  i  N.  Y.  App.  Div.  615.  upon  which  the  authorities  are  condict> 

Costs  to  a  Special  Guardian  for  an  /m-  ing.     See  Am.  and  Eng.  Encyc.  of  Law 

fant  cannot  be  allowed  on  an  ex  parte  (2d  ed.),   tit.   Executors   and  AdminiS'- 

order.     Matter  of  Budlong,  100  N,  Y.  trators,  vol.  ii,  pp.  1236,  1243, 

203.  8.  Henry  v.  Superior  Ct.,  93  Cal.  569; 

As  to  the  measure  of  allowance  see  Matter  of  Aaron,  5  Dem.  (N.  Y.)  362. 

Matter  of  Keeler,  23  Abb.  N.  Cas.  (N.  8.  California,  —  Henry    v,   Superior 

Y.  Surrogate  Ct.)  376;  Forster  v.  Kane,  Ct.,  93  Cal.  569. 

I  Dem.  (N.  Y.)67;  Matter  of  Ruppaner,  Delaware,  —  Ross  v.  Hearn,  4  Harr. 

7  N.  Y.  App.  Div.  II.  (Del.)  loi. 

An  Unsuccessful  Proponent  is  not  at  Illinois,  —  Wilbur  v,  Wilbur,  138  111. 

of  right  entitled  to  costs.    CoUyer  v.  446;  Pingree  :/.  Jones,  80  111.  181;  Ken* 

Collyer,  4  Dem.  (N.  Y.)  53.  nedy  v,  Kennedy,  66  111.  190. 

Where  the  Contestant  Is  an  Executor  Indiana, —  Bratney  v.  Curry,  33  Ind. 

propounding  another  will,  and  is  un-  399. 

successful,  the  court  may  allow  him  Maine,  —  Ware  v.  Ware,  8  Me.  42, 

costs,  but  is  not  bound  to  do  so.     Mat-  where  a  decree  allowing  a   will   was 

ter  of  Mondorf,  no  N.  Y.  450.    And  if  affirmed  on  appeal,  but  no  costs  were 

he   is  a  lawyer  and  acts  as  his  own  given  to  the  appellee,  as  it  appeared 

counsel  he  cannot  have  costs.     Whelp-  that  the  appeal  was  taken  upon  reason* 

ley  V,  Loder,  i  Dem.  (N.  Y.)  368.  able  grounds. 

Costs  may  be  allowed  to  an  executor  Massachusetts,  —  Osgood  v.  Breed,  12 

who  unsuccessfully  opposes  an  appli-  Mass.  525. 

cation   to  revoke  probate  of  the  will  Nebraska,  —  Seebrock  v,  Fedawa,  33. 

under  which  he  received  letters  and  to  Neb.  413,  where  the  costs  of  an  un- 

admit  to  probate  a  later  will.     Bertlne  successful     justifiable     contest    were 

V,  Hubbell,  i  Dem.  (N.  Y.)  335.  uxed  against   the  esute;    Mathis  v. 

Additional  Allowances  may  be  made  Pitman,  32  Neb.  191. 

in    certain    cases.      Code    Civ.    Pro.,  New  Jersey,  —  Mallett  v,  Bamber,  33. 

§2561;  Matter  of  Collamer,  (Supreme  N.  J.  Eq.  253;  Matter  of  Eddy,  33  N. 

Ct.)  5  N.  Y.  St.  Rep.  196.  J.  Eq.  574;  Collins  v,  Townley.  21   N. 

Li  Tezai  a  party  who  suet  to  contest  T.  Eq.  353;  Matter  of  Vanderveer,  20 

the  validity  of  a  will  and  fails  must  pay  N.  J.  Eq.  463  [reversed^  but  only  on  the 

all  the  costs  of  his  adversary.  Rev.  Stat,  merits,  sub  nom,  Harris  v,  Vanderveer,. 

1895,  art.  1425,  cited  in  Renn  v,  Samos,  ai  N.  J.  Eq.  561];  Boylan  v.  Meeker,. 

37  Tex.  240.  15  N.  J.  Eq.  310;  Perrine  v,  Applegate, 


^     31  N.  J.  Eq. 
15  N.  J.  Eq. 
';     14  N.  J.  Eq. 


1.  Matter  of  Olmstead,  120  Cal.  447;  14  N.  }.  Eq.  531;  Goble  v.  Grant,  3  N. 

Brown  v,  Corey,  134  Mass.  249;  Bril-  J.   Eq.  629;    Day  v.  Day,  3  N.  J.  £a. 

liant    V,    Wayne    Circuit    Judge,   no  549;    Whitenack    v,  Stryker,   2  N.   j. 

Mich.  68;   Cheever  v.  North,  106  Mich.  Eq.  8. 

390;    Jackman's    Will,    26    Wis.    143.  New   York,  —  Matter  of  Lowman,  t 

Compare  Seebrock  v,  Fedawa,  33  Neb.  Misc.  Rep.  (N.  Y.  Surrogate  Ct )  43, 

413,  where  a  sum  for  counsel  fees  and  subjecting  the  contestant  to  costs, 

expenses  was  allowed  out  of  the  estate  North  Carolina,  —  Warren  v.   High, 

to  an  unsuccessful  contestant  under  a  i  Murph.  (N.  Car.)  436,  where  a  decree 

statute    authorizing    the    taxation    of  allowing  a  will  of  real  estate  was  ren> 

costs  as  the  court  should  think  right  dered  at  the  instance  of  the  executor, 

**  and  equitable."  but  was  so  clearly  erroneous  that  his 
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out  of  the  estate  solely  because  he  proceeded  in  good  faith  and 
•on  probable  grounds.* 

Ezaonton  who  propound  the  will  and  fail  in  establishing  it  are 
ordinarily  allowed  their  costs  out  of  the  estate,*  and  after  a  will 
has  been  admitted  to  probate  and  executors  appointed,  since  it 
is  their  duty  to  defend  and  uphold  the  will,  they  should  not  be 
<:harged  with  costs  if  unsuccessful.'  But  when  a  verdict  is  found 
against  the  will  the  executor's  duty  is  dischai^ed,  and  costs 
incurred  on  his  subsequent  futile  proceedings  may  be  charged 
upon  him.* 

folly  subjected  him  to  costs  upon  re-  gate  Ct.)  300;  Andrews  v.  His  Admin- 

Tersal  by  the  appellate  court.  istrators,  7  Ohio  St.  152;  Koppenhaffer 

IVisconsin,  —  Cole's    Will,    49    Wis.  v,  Isaacs,  7  Watts  (Pa.)  170. 

179,  where  an  unsuccessful  contesunt  Contest  Bttwatn  Heirs.  —  Where  the 

liad  his  costs  out  of  the  estate;  Matter  contest  is  virtually  purely  personal  be- 

of  Downie,  42  Wis.  66,  where  propo-  tween  the  heirs,  one  of  whom  claims 

nents  acting  in  good  faith  were  allowed  under  the  will,  and  the  will  is  set  aside, 

•costs  out  of  the  estate,  though  a  decree  the  costs  should    generally  be  taxed 

disallowing  the  will  was  affirmed  on  against  the  losing  party  instead  of  the 

Appeal:  Jones  v,  Roberts,  96  Wis.  427,  estate.    AUen  9.  Seaward,  86 Iowa  718. 

where  the  costs  of  an  unsuccessful  ap-  See  also  Girard  v.  Babineau,   18  La. 

peal  by  a  contestant  were  ordered  to  Ann.  603. 

l>e   paid  out  of  the    estate;    Smith's  2.  In  re  Carman,  (Iowa  1891)  48  N. 

Will,  52  Wis.  543.  W.  Rep.  985;    Meeker  v.  Meeker,  74 

What  constitutes  good  faith  in  a  con-  Iowa  352;  Phillips's  Will,  81  Ky.  328; 

testant   was    discussed  in    Matter    of  Day  v.  Day,  3  N.  J.  Eq.  540.    See  also 

Whelan,  6  Dem.  (N.  Y. )  425.     See  also  Mcknight  v,  Wright,  12  Rich.  Eq.  (S. 

Simonson*s  Estate,  N.  Y.  Daily  Reg.  Car.)  229;  Lassiter  v,  Travis,  98  Tenn. 

March  i,  1881.  330;  Roy  v.  Roy,  16  Grate  (Va.)  418; 

In  Brigham  v,  Brigham,  15  Vt.  788,  Comstock  r.  Hadlyme  Ecclesiastical 
the  court,  speaking  of  its  statutory  dis-  Soc.,  8  Conn.  254. 
•cretion  in  respect  of  costs  on  an  appeal  In  Woodbury  r.  Obear,  7  Gray 
bv  the  executor  from  a  decree  dis-  (Mass.)  467,  an  appeal  from  a  probate 
mllowing  a  will,  said:  *'  We  know  no  decree  allowing  a  will,  where  the  pro- 
better  rule  in  regard  to  costs  than  that  bate  was  set  aside  because  of  the  un- 
the  party  prevailing  should  recover  due  influence  of  the  executor,  who  was 
taxable  costs,  where  he  has  not  been  the  appellee,  the  court  held  that  there 
in  fault."  was  **  no  reason    *    *    *    for  taking 

irndne  Influtnoe  by  SsMutor.  —  Where  the  case  out  of  the  general  rule  which 

the  executor  resisted  a  petition  to  re-  allows  no  costs  In  probate  appeals.*' 

voke  the  probate  of  a  will,  and   the  8.  Matter  of  McKinney,  112  Gal.  447 

probate  was  revoked  on  the  ground  of  \citing  Matter  of  Whetton,  98  Gal.  203J ; 

his  undue  influence,  it  was  held  to  be  Marker  v.  Elliott,  3   Harr.   (Del.)  51; 

no  abuse  of    discretion   to   refuse   to  Browne  v,  Rogers,  i  Houst.  (Del.)  458; 

charge  his  costs  against    the  estate.  Pingree  v,  Jones,  80  III   181  [but  see 

Matter  of  McKinney,  112  Gal.  447.  Mover  r.  Swygart,  125  111.  262J;  Shaw 

1.  Wallace  z^.  Sheldon,  (Neb.  1898)  76  v.  Gamp,  56  111.  App.  23;  Gompton  v. 

N.   W.   Rep.  418.   criticising  Glapp  v,  Barnes,  4  Gill  (Md.)  55;  Woodbury  v. 

FuUerton,  34  N.  Y.  191,  and  pointing  Obear.  7  Gray  (Mass.)  467.     See  also 

out  that  "  the  doctrine  announced  in  Dennet  v,  Dow,  19  Me.   no,   where  a 

that  case  is  no  longer  the  doctrine  of  decree  allowing  a  will  was  reversed  on 

the  New  York  courts."     Citing  Matter  appeal,  but  without  allowfng  costs  to 

of  Wilson,  103  N.  Y.  374,  and  quoting  either  party;    Ghapin    v.    Miner,    112 

with  approval  Garter  v.  Garter,  (Ky.  Mass.  269;    Conely  r.   McDonald,   40 

1889)  12  S.  W.  Rep.  385.     See  also  Mc-  Mich.  150,  where  a  decree  allowing  a 

Clary  z'.  Stull,  44  Neb.  175;  Wintermute  will  was  reversed  on  appeal,  but  with 

V,  Wilson,  28  N.  J.  Eq.  437;  Forster  costs  out  of    the,  estate;    Spencer  v. 

V.  Kane,  i  Dem.  (N.  Y.)  70;  Taylor  Will  Moore,  4  Gall  (Va.)  423. 

Case.  10  Abb.  Pr.  N.  S.  (N.  Y.  Surro-  4.  McKnight  v,  Wright,  12  Rich.  Eq. 
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Upon  consent  of  all  parties  interested  the  order  of  probate  may 
be  revoked.* 

30  Ala.  88;  Hall  v.  Hall,  47  Ala.  290;  was  originally  proved  in  solemn  form 

and  Dickey  v,  Vann,  81  Ala.  435;  to  after  notice  to  some  of  the  next  of  kin, 

which  may  be  added  Knox  v,  Paull,  95  but  not  to  all,  those  who  had  no  notice 

Ala.  507;  Sowell  v,  Sowell,  41  Ala.  363,  are  not  entitled  as  of  common  right  to 

^o  Ala.  245.  have  the  will  proved  in  solemn  form  a 

Per  contra,  one  who  had  no  statutory  second  time,  and  the  court  will  exercise 

right  to  notice  is  not  entitled  to  apply  a  discretion  in  regard  to  their  applica- 

ior  a  vacation  of  the  probate.     Kirby  tion,    and    merits    must     be     shown. 

^.  Kirby,  40  Ala.  493.  Etheridge  v.  Corprew,  3  Jones  L.  (N. 

Where  the  record  of  the  original  pro-  Car.)    iS;     McNorton  v,   Robeson.    9 

<eedings  showed  an  order  of  notice,  and  Ired.  L.  (N.  Car.)  256;  Armstrongs, 

the  decree  admitting  the  will  to  probate  Baker,  9  Ired.  L.  (N.  Car.)  109;  Dicken- 

recited  that  due  notice  was  given,  it  son  v.  Stewart,  i  Murph.  (N.  Car)  99; 

was  held  that  the  court  properly  re-  Jeffreys  v,  Alston,  3  Law  Repos.  (K. 

fused  to  set  aside  the  probate  in  the  ab-  Car.)  634. 

'sence  of  proof  that  due  notice  was  not  Ohio.  —  See  Feuchterv.  Key!,  48  Ohio 

^iven.    Sowell  v.  Sowell,  41  Ala.  363.  St.  357,  where  a  majority  of  the  court 

In  Kirby  v,  Kirby,  40  Ala.  492,  the  held  that  where  an  application  to  pro- 

•application  to  set  aside  the  probate  for  bate  a  will  in  common  form   was  dis- 

want  of  notice  was  filed  more  than  ten  missed,  a  devisee  who  had  no  notice  of 

^ears  after  probate,  but  the  court  found  the  proceeding  was  not  concluded,  and 

It  unnecessary  to  decide  whether  the  could  repro pound  the  will  for  probate, 

application  was  too  late.  and  thereby  in  effect  have  the  former 

California.  —  In  Matter  of  Twombley,  decree  rejecting  the  will  set  aside. 

120  Cal.  350,  a  petition  was  filed  seven-  South  Carolina.  —  In  M*DowaIl  v.  Fej' 

leen  years  after  the  probate  of  a  will  to  ton,  2  Desaus.  (S.  Car.)  313,  it  appeared 

revoke  the  probate  on  the  ground  that  that  a  will  had  been  proved  before  the 

the  original  probate  was  void  because  ordinary  without  opposition,  the  next 

Yio  notice  of  the  proceedings  was  given,  of  kin   interested   to  oppose  it  being 

The    court     regarded    the    attack    as  abroad,  and  knowing  nothing  of  the 

wholly  collateral    and    held  that  the  will  until  after  probate ;  and  the  Court 

■order  of  probate  must  stand  if  nothing  of  Chancery,  upon  allegations  of  fraud, 

appeared  of  record  to  overcome  the  pre-  it  seems,  decreed  that  the  proponents 

sumption  that  legal  notice  was  given.  of  the  will  consent  to  a  revocation  of 

Iowa.  —  Where  notice  of  the  proceed-  the  probate,  so  that  the  parties  should 

ings  is  ^iven  by  publication  in  complt-  be  at  liberty  to  try  the  case  de  ncvo  be> 

ance   with   the  statute,    the   order  of  fore  the  ordinary.     Palmer  r.  Mikell, 

probate   will   not  be  set  aside  on  the  2  Desaus.  (S.  Car.)  342,  was  a  similar 

ground  that  there  was  no  personal  serv-  case. 

ice  of    notice.    In    re    Middleton,   72  Yormont.  —  In  Hotchkiss  v,  Ladd,  63 

Iowa  424.  Vt.  209,  it  was  held  that  the  probate 

Xontana.  —  See  In  re  Charlebois,  6  court  had   power  to   vacate  a  decree 

Mont.  373.  allowing  a  will  where  it  was   shown 

Hew    Jenoy.  —  See   Matter  of  Law-  that    minor    heirs  had    no    statutory 

rence,  7  N.  J.  Eq.  215.  guardian  and  no  one  appeared  10  rep- 

Horth  Carolina.  —  In  this  state,  where  resent  their  interests, 
a  will  has  been  probated  wholly  ex  Wisoondn.  —  See  Heminway  v,  Rey- 
parte^  without  notice  to  any  of  the  next  nolds,  98  Wis.  501. 
of  kin,  they  are  entitled  to  have  it  re-  In  tiie  English  Eodoiiaatical  Conrti  the 
probated  in  solemn  form,  and  an  issue  practice  seems  to  have  been  identical 
to  try  its  validity,  unless  the  right  has  with  or  very  nearly  like  that  above  de- 
been  lost  by  laches  and  delay.  Ran-  scribed  in  this  note  in  North  CaroHna. 
dolph  V.  Hughes,  89  N.  Car.  428;  See  Newell  9.  Weeks,  2  PhilL  Ecc.  234. 
Etheridge  v,  Corprew,  3  Jones  L.  (N.  1,  Hanau's  Estate,  2  Pa.  Dist.  Rep. 
Car.)  18;  Gray  v,  Maer,  3  Dev.  &  B.  L.  127,  holding  that  not  only  those  prcs- 
(N.  Car.)  47;  Ralston  z^.  Telfair,  i  Dev.  ent  but  those  having  an  expectant 
&  B.  L.  (N.  Car.)  482.  See  also  Odom  interest,  such  as  contingent  remaioder- 
V.  Thompson,  i  Hawks  (N.  Car.)  58,  2  men,  must  be  parties  to  such  an  agree- 
Hawks  (N.  Car.)  24.     But  if  the  will  ment;      Louisville,     etc.,    R.    Co.   v» 
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By  Statute  in  some  of  the  states  the  power  to  vacate  decrees  is 
conferred  upon  the  probate  court.*  Thus  in  New  York  the  surro- 
gate may  open,  vacate,  modify,  or  set  aside  a  decree  or  order  of 
his  court  in  a  like  case  and  in  the  same  manner  as  a  court  of 
record  and  of  general  jurisdiction  exercises  the  same  power.* 

Sanders.  (Ky.  1898)  44  S.  W.  Rep.  644,  (N.  Y.)  387.     Compare  Hoyt  v,  Hoyt, 

holding  that    upon  such    consent  an  112  N.  Y.  493. 

order  admitting  a  will  to  probate  at  a  Exerdse  of  the  Power.  —  The  exercise 

former  term  may  be  set  aside,  the  court  of  the  power  is  in  the  surrogate's  sound 

conceding  that  it  could  not  be  done  if  discretion,  at  least  after  the  expiration 

parties  in  interest  objected.  of  a  vear.     Becker  v,  Bochus,  5  Redf. 

1.  In  Minneiota  an  order  probating  a  (N.  Y.)  488;  Bailey  r.  Stewart,  2  Redf. 

will  may  be  set  aside  if  *'  procured  by  (N.  Y.)  212;  Fay's  Will.  Tuck.  (N.  Y.) 

fraud,  misrepresentation,  or   through  405.     Compare  Matter  of  Odell.  i  Misc. 

surprise,  or  excusable  inadvertence  or  Rep.  (N.  Y.  Surrogate  Ct.)  390.    And 

neglect."      Matter    of    Mousseau.   30  laches    will    defeat    the    application. 

Minn.  202.  ^'/tn^  the  statute;  In  re  Lar-  Becker  v,  Bochus.  5  Redf.  (N.  Y.)  488; 

son,  (Minn.  1898)  73  N.  W.  Rep.  966.  Matter  of  Becker.  28  Hun  (N.  Y.)  207. 

S.  Code    Civ.   Pro.   N.    Y..  §  2481.  The  decree  may.  it  seems,  be  opened 

subdiv.  6.  for  newly  discovered  evidence  if  it  is 

General  Extent  of  the  Power.  —  The  such  as  would  probably  have  changed 

power  of  the  surrogate  to  open  decrees  the  result.    Crossman  v,  Crossman,  2 

IS  stated  by  an  enumeration  of  various  Dem.  (N.  Y.)  69. 

classes  of  cases  in  Brick's  Estate.  15  If  persons  interested  were  not  cited 

Abb.  Pr.  (N.  Y.  Surrogate  Ct.)  36.  a  and  did  not  appear  in  the  original  pro- 

valuable  case  on  the  general  powers  of  ceeding,  it  may  be  vacated  at  their  in- 

surrogates    in    this    behalf;    Munro's  stance.     Bailey  v.  Hillton,  14  Hun  (N. 

Estate.  15  Abb.  Pr.  (N.  Y.  Surrogate  Y.)  3;  Matter  of  Harlow,  73  Hun  (N. 

Ct.)  363.  Y.)  433 ;  Bibby  r.  Myer.  10  Paige  (N.  Y.) 

The  power  is  equal  to  that  of  a  court  220;  Matter  of  Odell.  i  Misc.  Rep.  (N. 

of  equity  on  a    bill    filed    for    relief  Y.  Surrogate  Ct.)  390;  Matter  of  Greg- 

against  a  judgment  or  decree  for  fraud  ory.  13  Misc.  Rep.  (N.  Y.  Surrogate 

or  mistake.     Bailey  v,  Stewart.  2  Redf.  Ct.)  363. 

(N.  Y.)  212.  In  Matter  of  Donlon.  66  Hun  (N.  Y.) 

The  power  extends  to  the  vacation  of  199,   the  decree   was  opened  because 

probate  of  wills  of  real  or  personal  citation  in  the  original  proceedings  was 

estate  or  both.     Bailey  v,  Stewart.  2  served  upon  a  non  comfos  mother  in  be- 

Redf.  (N.  Y.)  2X2.  half  of  her  infant  children,  for  whom 

Although  most  of  the  cases  are  appli-  no  next  friend  was  appointed, 

cations  to  open  a  decree  allowing  the  It  may  be  opened  for  fraud.     Dobke 

will,  if  probate  was  refused  by  mistake  v.   McClaran.  41    Barb.  (N.   Y.)  491; 

or  misapprehension  as  to  a  material  Hoyt  r.  Hoyt.  112  N.  Y.  493.     But  the 

fact    the  decree  of    refusal    may    be  fraud  must  be  clearly  proved.     Matter 

opened.     Bailey  v,  Stewart.   2    Redf.  of  Richardson.  81  Hun  (N.  Y.j  425. 

(N.  Y.)  212;    Dobke  v,   McClaran.  41  A  decree  of  probate  may  be  opened 

Barb.  (N.  Y.)  494.  for  the  purpose  of  taking  proof  of  a 

Who  May  Petition  for  Yaoation.  —  The  later    will.      Campbell    v,    Logan.    2 

application  can  be  made  only  by  one  Bradf.  (N.    Y.)  90;    Merchant's  Will, 

who  would  be  a  proper  party  to  pro-  Tuck.  (N.  Y.)  17;  Matter  of  Hamilton, 

ceedings  to  probate  the  will.     Hence  a  2  Connoly  (N.  Y.)  268,  where  the  course 

creditor  of  the  testator  cannot  make  of  procedure  in  such    cases    is    laid 

the  application.     Heilman  v.  Jones,  5  down,  and  it  is  also  declared  that  the 

Redf.  (N.  Y.)  398.  power  exists  without  statutory  author- 

Xnltifuioiienesi  in  Petition.  —  A  peti-  ity.    In  Matter  of  Zerega,  58  Hun  (N. 

tion    under    Code  Civ.    Pro.    N.    Y.,  Y.)  505,  and  Townsend  w.  Pell,  3  Dem. 

§    2481,    seeking  to  vacate  a  decree  (N.  Y.)  367,  the  decree  was  revoked  be- 

allowing  a  will  and  also  to  revoke  the  cause  it  appeared  that  the  court  had 

probate  under  section  2647  is  multifari-  no  jurisdiction  to  render  it. 

ous.     Hopkins  v.  Lane,  6  Dem.  (N.  Y.)  Sfliwt  of  Opening  the  Decree.  —  Where 

12.    See  also  Pryer  v,  Clapp,  i  Dem.  a  decree  is  opened  to  allow  a  person 
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b.  Who  May  Make  the  Application.  —  The  application 
may,  of  course,  be  made  by  a  party  interested,  but  by  no  one 
else.*  It  may  also  be  made  by  the  executors,  heirs,  or  legatees 
of  one  who,  if  living,  would  have  sufficient  interest  to  make  it.* 

c.  Laches  in  Making  Application.  —  The  application  must 
be  made  within  a  reasonable  time  after  the  discovery  of  the  facts 
upon  which  it  is  founded.' 

d.  The  Petition  —  The  AUagfttimis.  —  The  petition  to  set  aside 
the  probate  should  allege  the  facts  upon  which  the  applicant 
bases  his  right  to  relief.*  It  is  the  better  practice,  though  not 
necessary,  to  state  in  the  petition  who  were  all  the  parties  in 
interest.*  The  petition  should  conclude  with  a  prayer  for  an 
order  that  the  decree  be  vacated  and  that  all  persons  interested 
may  be  cited  to  show  cause  why  such  order  should  not  be  made.* 

Yeriiioation.  —  The  application  to  set  aside  the  probate  should  be 
verified."^ 

e.  Notice  of  Application.  —  All  the  parties  in  interest 
should  be  brought  to  the  notice  of  the  court  in  some  way  and  be 
regularly  notified  of  the  application.* 

/.  Effect  of  Vacating.  —  Where  the  probate  is  thus  set 
aside  and  vacated,  the  paper  may  again  be  propounded  for  pro- 
bate, and  probated.* 

not  originally  cited  to  present  his  ob-  5.  Sowell  v.  Sowell,  40  Ala.  246. 

jections,  the  will    must  be  reproved.  6.  Matter  of  Hamilton,    2  Connoly 

Matter  of  Odell,  i  Misc.   Rep.  (N.  Y.  (N.  Y.)  268. 

Surrogate  Ct.)  390.  7.  Matter  of   Hamilton,   2  Connoly 

1.  As  to  what  constitutes  sufficient  (N.   Y.)  268;    Moss  v,  Vincent,  2  Law 

interest  see  supra^  p.  1009.  Repos.  (N.  Car.)  414,  where  the  petition 

S.  Lovett  V,  Chisolm,  30  Ala.  88,  an  alleged  fraud;  Jeffreys  v.  Alston,  2  Law 

application  by  the  executors,  heirs,  and  Repos.  (N.  Car.)  634. 

legatees  of  the  widow  of  the  testator.  8.  Sowell    v,    Sowell,   40    Ala.    246: 

8.  In  re  H olden,  37  Wis.  98.      Sec  Waters  v,  Stickney,   12  Allen  (Mass.) 

also  Gale  v.  Nickerson,  144  Mass.  415;  15;  Matter  of  Hamilton,  2  Connoly  (N. 

Bent  V,  Thompson,  138  U.  S.  114.  Y.)  268. 

In  Georgia  a  proceeding  to  set  aside  On  the  filing  of  the  petition  the  prac- 
any  judgment  or  decree  of  a  court  tice  is  *' to  apply  to  the  judge  of  pro- 
must  be  made  within  three  years  from  bate  for  a  citation  to  the  executors  and 
its  rendition.     Code  Ga.,  1895,  §  3764.  other  parties  in  interest,  to  appear  on 

But  on  a  proceeding  within   three  the  day  set  for  the  hearing  and  show 

years  to  set  aside  a  judgment  of  the  cause    why    the   probate    of    the  will 

ordinary   probating  a   will   in  solemn  should  not  be  vacated  and  the  letters 

form  the  petitioner  must  show  that  by  testamentary  or  of  administration  be 

due  diligence  on  his  part  the  ground  of  repealed,  and  the  record  of  the  pro- 

his  application  could   not  have  been  ceeding  should  show  that  the  parties 

ascertained  and  pleaded  as  a  defense  in  interest  have  been  notified  of  the  ap- 

against  the  probate  of  the  will.     High-  plication."     Sowell  v.  Sowell,  40  Ala. 

tower  V,  WUliams,   104  Ga.  608.     See  243.      See    also    Hill   v.    Hill,  6    Ala. 

also  Speer  v.  Speer,  74  Ga.  179.  166. 

4.  See  the  allegations  in  Sowell  v,  9.  Herring  v,  Ricketts,  loi  Ala.  340, 
Sowell,  40  Ala.  244,  41  Ala.  360.  where  the  court  said  that  the  proceed- 
Thus  fraud  or  collusion,  with  all  the  ing  for  a  second  probate  "  is  <i^  nov9 
particulars,  must  be  distinctly  charged,  and  must  conform,  of  course,  to  statu- 
as  also  the  manner  in  which  the  court  tory  requirements,  in  all  respects  as  if 
was  misled  or  imposed  upon.  Worth-  the  original  irregular  probate  had  not 
ington  V.  Gittings,  s^  Md.  542.  been  decreed." 
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26.  Hew  Trials.  —  After  a  verdict  for  or  against  the  validity  of 
a  will,  a  new  trial  may  be  granted  or  refused,  as  a  general  rule, 
upon  the  same  principles  that  govern  in  ordinary  actions.* 

26.  Bill  of  Beview.  —  It  has  been  held  that  where  a  probated  will 
is  contested  by  a  statutory  bill  in  chancery  •  a  decree  establishing 
the  will  may  be  set  aside  by  a  bill  of  review  for  error  apparent  ' 

1.  In  McEIroy  v.  McElroy,  5  Ala.  83,  New  Jersey,  —  Youmans  v.  Petty,  33 

affirming  an  order  of  the  County  Court  N.  J.  Eq.  532. 

granting  a  new  trial  of  an  issue  therein  New    York,  —  Marvin  v,  Marvin,  4 

on  the  validity  of  a  will,  ihe  court  said:  Keyes  (N.  Y.)  9;   Sutton  v,  Ray,  72  N. 

'*  Having  the  right  to  impanel  a  jury  Y.  482;  In  re  Booth,  (Supreme  Ct.)  6 

to  ascertain  this  fact,  it  would  seem  N.   Y.   Supp.   41;    Mason  v.  Jones,  2 

necessarily  to  follow  that  it  had  all  the  Bradf.  (N.  Y.)  325;  Matter  of  Clark,  40 

rights  incident  thereto,  among  which  Hun  (N.  Y.)  233;  Matter  of  Patterson, 

must  be  the  power  of  granting  a  new  63  Hun  (N.  Y.)  529;    Matter  of  Laudy, 

trial  if  the  verdict  ought  not  to  stand,  14  N.  Y.  App.  Div.  160;  Matter  of  Gan- 

either  from  the  admission  of  improper  non,  2  Misc.  Rep.  (N.  Y.  C.  PI.)  329. 

testimony,  a  wrong  exposition  of  the  Ohio,  —  Glancy   v,  Glancy,  17   Ohio 

law,  misbehavior  of  the  jury,  a  finding  St.   134;    Myres  v.  Myres,  6  Ohio  St. 

against  the  evidence,  or  for  any  of  the  221;  Holman  v.  Riddle,  8  Ohio  St.  384. 

various  causes  which  would  render  it  Pennsylvania,  —  Hambleton    v.    Yo- 

proper  to  grant  a  new  trial.     It  is  true  cum,    108   Pa.   Sl    304,   holding    that 

that  in   some  of  the    instances    here  where   the   verdict  was    procured    by 

given  the  points  might  be  reserved  on  fraud  and  collusion  a  new  trial  could 

the  record  for  the  revision  of  an  appel-  be  granted  even  after  the  expiration  of 

late  tribunal,  but  in  the  great  majority  the  term;  Starrett  v.  Douglass,  2  Yeates 

of  cases  where  a  new  trial  ought  to  be  (Pa.)  46;    Heister  v.  Lynch,   i  Yeates 

granted  that  would  be  impossible,  and  (Pa.)  108. 

if  practicable  could   not   be  reviewed  South  Carolina,  —  Watkins    v.  Wat- 

on  error,  according  to  our  practice,  in  kins,  13  Rich.  L.  (S.  Car.)  66;  Tillman 

an  appellate  court.     The  consequence  v.  Hatcher,  Rice  L.  (S.  Car.)  271. 

would  be  that  great  injustice  would  be  Virginia,  — Connolly  v.  Connolly,  3a 

done  frequently,  or  a  court  of  chancery  Gratt.  (Va.)  657. 

would  be  compelled  to  interpose  and  West  Virginia,  —  Dower  v.  Church, 

grant  a  new  trial.     We  are  therefore  21  W.  Va.  23,  where  a  new  trial  was 

entirely  satisfied  that  the  county  judge  souzht  for  misconduct  of  a  juror  and 

may,  in  such  a  case  as  the  present,  newly  discovered  evidence, 

grant  a   new   trial   whenever,   in    his  Wisconsin, — Jackman*s      Will,     26 

opinion,  the  verdict  of  the  jury  ought  Wis.  104. 

not  to  be  permitted  to  stand.'*  The  power  to  firrant  a  new  trial  as  in 

See  generally  the  article  New  Trials,  ordinary    actions    is    often    expressly 

vol.  14,  p.  707,  and  the  following  cases:  granted  by  statute. 

California,  —  Matter  of  McDevitt,  95  If  HaoewMy  Parties  Are  Omitted  the 

Cal.  17.  verdict  will  be  set  aside  at  their  re- 

District   of    Columbia  —  Dugan     v,  quest.     Miller's  Estate,  i66  Pa.  St.  97. 

Northcutt,    7   App.   Cas.   (D.  C.)  351;  2.  See  xw^ra,  p.  995. 

Stewart  v,  Elliott,  2  Mackey  (D.  C.)307;  8.  Holman  v.  Riddle,  8  Ohio  St.  390. 

Coughlan  v,  Poulson,  2  MacArthur  (D.  See  generally  article  Bills  of  Review, 

C.)  208.  vol.  3,  p.  575. 

Illinois,  —  Meeker  v.  Meeker,  75  111.  Petition  in  Vatnre  of  Bill  of  Beview.  — 

260.  In  Murray  v.  Murphy,  39  Miss.  214,  it 

Kentucky,  —  Ellis  v,  Ellis,  (Ky.  1898)  was  held  that  a  decree  of  the  Court  of 

46  S.  W.  Rep.  521;  Singleton  v.  Single-  Probates  admitting  a  will  to  probate  in 

ton,  8  Dana  (Ky.)  315.     Compare  Mc-  common  form  was  not  such  a  final  ad- 

Carty  v.  McCarty.  8  Bush  (Ky.)  5014.-  Judication  as  would  sustain  a  petition 

Maine,  —  Carvill  v.  Carvill,  73  Me.  in  the  nature  of  a  bill  of  review  to  re- 

136;  McKenney  v.  Alvord,  73  Me.  221.  verse  and  set  aside  the  decree  for  error 

Mississippi,  —  Hamberlin  v,  Terry,  7  apparent,  since  the  statute  prescribed 

How.  (Miss.)  143.  a  mode  of  contesting  it  on  petition  for 
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or  for  newly  discovered  evidence,* 

27.  Appeal  and  Error  —  a.  For  Trial  De  Novo.  —  Appeals 
from  probate  for  the  purpose  of  obtaining  a  trial  de  novo  have 
been  assimilated  in  this  article  to  other  statutory  methods  of  con- 
testing wills,  in  respect  of  the  necessary  interest  of  the  appellant, 
allegations  of  interest  and  grounds  of  contest,  and  the  pleadings 
of  the  appellee,  and  those  features  of  the  subject  require  no 
further  discussion.*  Parties  interested  may  appeal  jointly  or 
separately,'  but  cannot  ordinarily  have  the  issues  separately 
tried.* 

b.  For  Errors  of  Law.  —  Final  judgments  in  proceedings 
for  the  probate  or  contest  of  wills  are  ultimately  reviewable  in  an 
appellate  court  for  errors  of  law.'     The  appellate  procedure  is  of 

an   issue  devisavit  vel  non.      Compare  appellant,  another  person  who  had  an 

Cowden    v.   Dobyns,   5   Smed.   &    M.  appealable  interest,  but  was  not  noti- 

(Miss.)  82,  which  held  that  no  bill  of  fied  of  the  original  application  in  the 

review  will  lie  in  the  probate  courts.  probate  court,  and  was  not  a  party  to 

1.  Connolly  v.  Connolly,  32  Gratt.  the  first  appeal,  could  appeal  and  have 
(Va.)657.  See  article  Bills  OF  Review,  the  validity  of  the  will  retried.  Lan- 
vol.  3,  p.  580.  caster's  Appeal,  47  Conn.  248. 

2.  Appealable  Intereet,  see  supra^  pp.  5.  Finality  of  Judgmente.  —  An  order 
998,  1009.  refusing  to  admit  a  will  to  probate  is  a 

The  executor  has  sufficient  interest  final  order  affecting  a  substantial  right 

to  enable  him  to  appeal  from  a  probate  within  the  meaning  of  statutes  provid- 

decree  disallowing  the  will.     Shirley  ing    for    appeal  or  error  as   to  such 

f.   Healds,  34  N.   H.  407;    Chcevcr  v,  orders.     M.  E.  Church  Missionary  Soc. 

Washtenaw  Circuit  Judge,  45  Mich.  6.  v.  Ely,  56  Ohio  St.  405. 

AUegations  of  Intmet,  see  supra^  p.  An  order  of  the  probate  court  admit- 

1019.  ting  a  will  to  probate  is  a  **  judgment " 

Ayerment  of  Groondf  of  Conteet,  see  and  the  proceeding  for  probate  is  an 

supra ^  p.  1020,  note  4.  *'  action  "   within    the   meaning  of  a 

Pleadings  of  AppeUee,  see  xff/^r^,  p.  1026.  statute  authorizing  an  appeal  from  the 

8.  In  the  Matter  of  Storey,  120  111.  judgment  of  a  district  court  in  an  **  ac- 

244.     See  also  Freeman  v.  Jennings,  7  tion  "  brought  there  on  appeal  from  a 

Rich.  L.  (S.  Car.)  381.  *' judgment "  rendered  in  another  court 

But  compare  Miller's  Estate,  2  Pa.  In  re  Penniman,  20  Minn.  245. 

Dist.  Rep.  335,  holding  that  separate  Orden  Granting  or  Denying  Iwnet.— 

appeals  by  different  parties  in  interest  In  the  District  of  Columbia  an  order  of 

should  not  be  allowed.  the    Orphans'    Court    awarding    and 

4.  In  Frazer  V.  Wayne  Circuit  Judge,  framing  issues  for  a  jury  trial  is  not  a 
39  Mich.  198,  each  of  several  classes  of  final  appealable  order.  Dugan  v, 
contestants  took  separate  appeals  to  Northcutt,  7  App.  Cas.  (D.  C.)  351. 
the  Circuit  Court  from  the  judgment  In  Pennsylvania  no  appeal  lies  from 
of  the  probate  court  allowing  the  will,  a  decision  of  the  Orphans'  Court  di- 
and  it  was  held  that  the  Circuit  Court  recting  an  issue.  McCarter*s  Appeal, 
properly  ordered  the  appeals  to  be  con-  78  Pa.  St.  401.  But  it  will  lie  from  an 
solidated,  although  this  was  entirely  order  refusing  an  issue.  Schwilke's 
unnecessary,  since  the  case  is  '*  not  ca-  Appeal,  100  Pa.  St.  628. 
pable  of  division,'*  and  "  must  always  In  New  York  a  decision  of  the  Su- 
be  single  and  complete  in  one  hear-  preme  Court  reversing  the  decree  of 
ing,"  and  a  decision  binds  all  interests;  the  surrogate  and  awarding  an  issue  is 
to  which  points  see  also  Allison  v,  not  appealable  to  the  Court  of  Appeals. 
Smith,  16  Mich.  405;  Fraser  v.  Jenni-  Marvin  v.  Marvin,  4  Keyes  (N.  V.)  9. 
son,  106  U.  S.  191,  a  case  arising  in  Nor  can  a  refusal  of  issues  by  the  tar- 
Michigan,  rogate  be  reviewed   by  the  Supreme 

In  C^nnectiout  it  was  held  that  where  Court.     In   re    Newcombe,    (Supreme 

the  judgment  of  the  probate  court  had  Ct.)  18  N.  Y.  Supp.  549. 

been  affirmed  on   the  appeal  of  one  Hew  Tork«  —  As  to  review  by  the  Sa- 
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course  altogether  statutory,  and  is  mainly  governed  by  principles 
fully  discussed  in  the  articles  Appeals,  vol.  2,  p.  i,  and  ERROR, 
Writ  of,  vol.  7,  p.  817.  Thus  the  appellant  must  have  an 
interest,^  the  judgment  will  not  be  disturbed  for  errors  not  preju- 
dicial to  the  party  complaining  •  nor  for  errors  not  made  a  ground 
of  exception  in  the  trial  court,'  and  the  decision  of  the  court 
below  is  presumed  to  be  correct.* 

Partial  InterMted  May  Interrene  in  the  probate  court  after  judgment 
for  the  purpose  of  appealing  therefrom  or  suing  out  a  writ  of 
error.* 

28.  Collateral  Attack  on  Judgment  or  Decree  —  Where  the  Court  Had 
Jnriidiotion.  —  A  judgment  or  decree  admitting  an  instrument  to 
probate  either  in  common  form  or  in  solemn  form  •  as  a  last  will 
and  testament,  or  rejecting  the  same,  is  conclusive  on  all  the 
world  '^  until  it  is  vacated  by  the  court  or  reversed  on  appeal  or 
avoided  in  some  other  mode  prescribed  by  law;  and  it  cannot  be 
collaterally  impeached  in  the  same  court  *  or  in  any  other  court 

pre  me  Court  for  errors  of  law  in  the  6.  The  conclusiveness  of  probate  in 
Surrogate's  Court,  see  Burger  v.  Bur-  common  form  is  clearly  shown  in 
ger,  III  N.  Y.  523;  Matter  of  Hunt,  no  Tucker  v.  Whitehead,  58  Miss.  764, 
N.  Y.  278;  Matter  of  Stewart,  135  N.  where  the  court  points  out  that  al- 
Y.  413.  though  such  a  probate  may  be  over- 
As  to  review  of  questions  of  fact  by  thrown  on  appeal  and  trial  de  novo^  or 
the  Court  of  Appeals,  see  Hewlett  v.  by  an  action  or  bill  in  chancery  as  pro- 
Elmer,  103  N.  Y.  156;  Matter  of  Ross,  vided  by  statute,  or  by  other  statutory 
87  N.  Y.  514;  Matter  of  Bartholick,  141  proceedings,  these  are  all  direct  and 
N.  V.  166;  Matter  of  Bull,  in  N.  Y.  not  collateral  attacks.  See  also  Lon- 
624;  Sutton  V,  Ray,  72  N.  Y.  482:  Mat-  don  v,  Wilmington,  etc.,  R.  Co.,  88  N. 
ter  oi  Cottrell.  95  N.  Y.  329.  Car.  584. 

1.  Middleditch  v,  Williams.  47  N.  J.  An  application  to  compel  the  execu- 
Eq.  585;  Hill  z'.  Hill,  6  Ala.  166.  tor  to  prove   in   solemn   form   a  will 

An  Exeoutor  has  sufficient  interest  to  which  he  has  proved  in  common  form 

appeal   from  a  decree  setting  aside  a  is  a  direct  and  not  a  collateral  attack  on 

will.     Hesterberg  v.  Clark.  166  111.  241.  the  probate  in  common  form.     Matter 

Partial  Who  Withdrew  from  the  Pro-  of  Straub,  49  N.  J.  Eq.  265. 

oeedingt  by  leave  of  court  cannot  ap-  **  In  Great  Britain  the  will  might  be 

peal.     Eichert's  Estate,  155  Pa.  St.  59.  proved  ex  parte^  but  such  proceeding 

2.  Hoban  v.  Campan,  52  Mich.  346;  might  be  again  questioned  before  the 
Matter  of  Gaines,  84  Hun  (N.  Y.)  520;  same  court;  or  the  distributees  and 
Matter  of  Degen,  89  Hun  (N.  Y.)  143;  legatees  might  be  summoned,  and 
Matter  of  Torkington,  79  Hun  (N.  Y.)  then  the  decision  had  still  greater  va- 
128;  Matter  of  Bedlow,  67  Hun  (N.  Y.)  lidity;  but  in  either  case  we  have 
408;  Snyder  r.  Sherman,  88  N.  Y.  656;  found  no  instance  where  the  probate, 
Peeples  v.  Smith.  8  Rich.  L.  (S.  Car.)  whether  ex  parte  or  not,  could  be  con- 
90;  Wrightv.  Smithson,7Lea(Tenn.)i2.  tested  in  anyway  but  direct  proceed- 

8.  Montague  v,  Allan,  78  Va.  592;  ings  in  the  same  court.*'     Wells's  Will, 

Hurton  v,  Hurton,  113  Mich.  634.  5  Litt.  (Ky.)  273. 

4.  Cowden  v,  Dobynes,  24  Miss.  486.  7.  All  tiio  World  Conolndod.  —  For  an 

6.  Reese  v.  Nolan,  99  Ala.  203;  Cle-  explanation  and  limitation  of  the  rule 

mens.r.  Patterson,  38  Ala.  721,  holding  that  all  the  world  is  concluded  by  the 

that  an  appeal  cannot  be  taken  until  the  judgment,    see     Brigham     r.     Fayer- 

appellant  has  thus  been  made  a  party;  weather,  140  Mass.  411. 

Rov   V.  Segrist,   19  Ala.  8to:    Lees  r.  8.  Bepropoonding a  WHI once  probated 

Brownings,    15    Ala.    495.      See    also  or  rejected  is  a  collateral  attack.    See 

Lewis  V.  Jones,  50  Barb.  (N.  Y.)  645;  supra^  p.  1000,  and  cases  cited  in  the 

Foster  v.  Foster,  7  Paige  (N.  Y.)  48.  next  note, 
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of  law  or  of  equity  for  irregularities  which  may  have  intervened 
in  the  proceedings  after  the  jurisdiction  of  the  court  attached.^ 

1.  Alabama, —  Knox     v,    Paull,     95  Minntsota.  —  Greenwood  v.  M array. 

Ala.  505;    McCutchen  v.  Logging,  109  26  Minn.  259;  Matter  of  Moasseau,  30 

Ala.  457;    Hall  v.   Hall,  47  Ala.  290;  Minn.  202. 

Leacherwood  v.  Sullivan,  81  Ala.  458;  Mississippi,  —  Tucker  v.  Whitehead, 

Dickey  V.  Vann,  81  Ala.  425;  Hardy  z^.  58   Miss.    762,   a   probate  in  common 

Hardy,  26  Ala.  524.  form;  Martin  v.  Perkins,  56  Miss.  204; 

Arkansas,  —  Janes   v,   Williams,    31  Temple  v.  Hammock,  52  Miss.  360. 

Ark.  175.  Missouri,  —  Banks  v.  Banks,  65  Mo. 

California,  —  Matter  of  Warfield,  22  432;  Stowe  v.  Stowe,  140  Mo.  594. 

Cal.  51;  State  v,  McGlynn,  20  Cal.  233.  Nebraska,  —  Alexanders.  Alexander. 

Delaware,  —  Melvin  v,   Halloway,  2  26  Neb.  68;    Loosemore  v.  Smith,  12 

Houst.  (Del.)  527;    Rash  v,  Purnel,  2  Neb.  343;    Kirk  v.  Bowling,  20  Neb. 

Harr.  (Del.)  448;    Smith  v.  Redden,  5  260. 

Harr.  (Del.)  321;    Pennel  r.  Weyant,  2  New  Jersey,  —  Union  M.  E.  Church 

Harr.  (Del.)  501.  v,  Wilkinson,  36  N.  J.   Eq.   141 ;    De- 

Fhrida,  —  As    to    personal     estate,  twiller  v,   Hartman,  37  N.  J.  Eq.  3^7; 

Belton  V,  Summer,  31  Fla.  139.  Ryno  v,  Ryno,  27  N.  J.  Eq.  522. 

Georgia,  —  Hightower    v,    Williams,  New  Mexico,  —  Bent  v.  Thompson, 

104  Ga.  608;  Maund  v,  Maund,  94  Ga.  138  U.  S.  114,  a  case  arising  in  New 

479.  Mexico. 

Illinois,  —  Matter  of  Storey,  120  111.  New  York,  —  As  to  personal  estate. 

244;  Bowen  v.  Allen,  113  111.  53;  Grand  Campbell   v.  Logan,  2  Bradf.  (N.  Y.) 

Tower  Min.,  etc.,  Co.  v.  Gill,  iii   111.  90;    Collier  v.  Idley,  i  Bradf.  (N.  Y.> 

541.  94;  Matter  of  Becker,  28  Hun  (N.  Y.) 

Iowa,  —  Barney     v,    Chittenden,     2  207;    Corley  v,   McElmeel,   149  N.  Y. 

Greene  (Iowa)  165.  228;  Post  v.  Mason,  91  N.  Y.  539:  Wet- 

Kansas,  —  Lawrie  v,  Lawrie,  39  Kan.  more  v,  Parker,  52  N.  Y.  450;    Bogar- 

480.  dus    V,   Clark,   4   Paige  (N.   Y.)  623; 
Kentucky,  —  Mitchell    v.    Holder.    8  Burger  v.   Hill,  i   Bradf.  (N.  Y.)  360; 

Bush  (Ky.)  362;  Stevenson  v.  Huddle-  Hill  v.  Burger,  lo  How.  Pr.  (N.  Y.  Su- 

son,  13  B.  Mon.  (Ky.)  299;    Tibbatts  v,  preme  Ct.)  264. 

Berry,  10  B.  Mon.  (Ky.)473;    Wells  v.  North  Carolina,  —  Floyd  v.  Herring, 

Wells.  4  T.  B.  Mon.  (Ky.)  152;  Single-  64  N.  Car.  409;    Mayo  v,  Jones,  78  N. 

ton  V,  Singleton,  8  B.  Mon.  (Ky.)  340;  Car.  402;   Granbery  v.  Mhoon,  i  Dev. 

Jacob  V,  PuUiam,  3  J.  J.  Marsh.  (Ky.)  L.  (N.  Car.)  456;    Hampton  v.  Hardin, 

200;  Henry  v,  Munn,  ii  B.  Mon.  (Ky.)  88  N.  Car.  592;  Eiheridge  v,  Corprew, 

239;  Wells's  Will,  5  Lilt.  (Ky.)  273,  the  3  Jones  L.  (N.  Car.)  14;    Redmond  v, 

last  three  cases  being  judgments  re-  Collins,  4  Dev.  L.  (N.  Car.]  436;   Var- 

jecting  the  will.  ner  v,  Johnston,  ii2  N.  Car.  570;   Os- 

Maine,  —  Patten  v.  Tallman,  27  Me.  borne  v.  Leak,  89  N.  Car.  433.     Com- 

17;  Ex  p.  Fuller,  2  Story  (U.  S.)  327.  a  pare  Galbreath  v.  Everett,  84  N.  Car. 

case  arising  in  the  United  States  Cir-  546. 

cuit  Court  for  the  District  of  Maine.  Oregon  ,  —  Moore     v,     Willamette 

Maryland, — As   to   personal  estate.  Transp.,  etc.,  Co.,  7  Oregon  359;  Hub- 
Stanley  V,  Safe  Deposit,   etc.,   Co.,  87  bard  v,  Hubbard,  7  Oregon  42. 
Md.  450;  Johns  v.  Hodges,  62  Md.  525;  Pennsylvania,  —  Wilson  v.  Gaston,  92 
Worthington  v.  Gittings.  56  Md.   542;  Pa.  St.  207;    Hegarty's  Appeal,  75  Pa. 
Shultz  V,  Houck,  29  Md.  24;    Cecil  v,  St.  503. 
Cecil.  19  Md.  72.  South   Carolina.  —  Ward  v,  Glenn,  9 

Massachusetts.  —  Pattee    v.    Stetson,  Rich.  L.  (S.  Car.)  127;    Kinard  v.  Rid- 

170  Mass.  93;    Bonnemort  v.  Gill,  167  dlehoover,   3    Rich.    L.   (S.  Car.)  258; 

Mass.    338;    Wolcott  V,    Wolcott,    140  Brown  s'.  Gibson,  i  Nott  «  M.  (S.  Car.) 

Mass.   195;    Dublin  v.  Chadbourn,   16  326;  Lide  t/.  Lide,  2  Brev.  (S.  Car.)  403. 

Mass.    441;     Waters    v,    Stickney,    12  Tennessee, — Ex  p,  Williams,   i  Lea 

Allen  (Mass.)  i.  (Tenn.)  529;  Byrn  v.  Fleming,  3  Head 

Michigan.  —  Wright    v,   Wright,    79  (Tenn.)  658;  Townsend  r.  Townsend,4 

Mich.   527;    Johnson    v.   Johnson,   70  Coldw.  (Tenn.)  70;    Fry  v.  Taylor,  i 

Mich.  65;  Morford  v,  Dieffenbacker,  54  Head  (Tenn.)  594:  Burrow  v.  Raglaod, 

Mich.  593.  6  Humph.  (Tenn.)  481. 
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With  respect  to  the  probate  of  wills  of  personal  estate  this  was 
the  rule  of  the  English  ecclesiastical  courts,^  and  by  virtue  of 
statutes  conferring  on  the  probate  courts  exclusive  jurisdiction 
to  probate  wills  of  realty  as  well  as  of  personalty  •  it  is  now  the 
general  rule  in  the  United  States  in  respect  of  the  probate  or 
rejection  of  any  will.' 

But  If  th«  Court  Had  Ho  Jnriidiotioii  of  the  proceeding  its  judpnent 
admitting  or  rejecting  the  will  is  void  on  collateral  attack.^ 

Texas,  —  Halbert  v.  Dc  Bode,  (Tex.  Testamentary  Age  of  the  Decedent,  — 

Civ.  App.  1894)28  S.  W.  Rep.  58;  Sal-  Ex  p.   Williams,   i    Lea  (Tenn.)  529. 

mon  V.  Huflf.  (Tex.  Civ.  App.  1894)  28  See  also  Goodell  v.  Pike,  40  Vi.  324,  at 

S.  W.   Rep.  1044;    Whitman   v.  Hay-  least  if  the  record  shows  that  the  court 

wood,  77  Tex.  557;  Denison  v,  Ingram,  passed  upon  that  question;  Bent's  Ap- 

Dall.  (Tex.)  519.  peal,  35  Conn.  525,  citing  Dickinson  v, 

Vermont,  —  Vermont    Baptist    State  Hayes,  31  Conn.  417.     See  also  In  re 

Convention  v,  Ladd,  59  Vt.  5;  Clark  v,  John,  30  Oregon  494. 

Clark,  54  Vt.  489.  Competency  of  the  Attesting  Witnesses, 

Virginia.  —  Norvell  v,  Lessueur,  33  —  Clark  v.  Clark,  54  Vt.  489. 

Gratt.  (Va.)  222;  ConnoUv  t^.  Connolly,  1.  Ward    v,   Vickers,   2    Hayw.   (N. 

32  Gratt.  (Va.)  657;  Schultz  v,  Schultz,  Car.)  164. 

10  Gratt.  (Va.)  358;    Nalle  v.  Fen  wick,  S.  See  supra,  p.  996. 

4  Rand.  (Va.)  585;    Page  v.  Page,   2  8.  See  the  cases  cited  supra,  p.  1062, 

Rob.  (Va.)  424.  note  i. 

Wisconsin,  —  Dicke    v,   Wagner,  95  4.  Waggener  v,  Lyles,  20  Ark.  47,  a 

Wis.  260;  In  re  Valentine,  93  Wis.  45;  probate  of  a  lost  will  of  which  by  stat- 

O'Dell  V,  Rogers,  44  Wis.  136;  Archer  ute  the  court  had  no  jurisdiction;  Pat- 

V,  Meadows,  33  Wis.  166.  ten  v,  Tallman,  27  Me.   17;  Moses  v. 

United  States,  —  Gaines  v.  New  Or-  Julian.  45  N.  H.  52,  where  the  judge 

leans,  6  Wall.  (U.  S.)  642;   Tompkins  was    disqualified   from   sitting  in  the 

V,  Tompkins,  i  Story  (U.  S.)  547;  In  re  cause  by  express  statutory  prohibition; 

Aspinwall,  83  Fed.  Rep.  851.  Townsend  v.  Pell,  3  Dem.  (N.  Y.)  367; 

No  one  can  be  permitted  to  "  blow  London  v,  Wilmington,  etc.,  R.  Co., 

oflf  the  judgment  by  a  side    wind."  88  N.  Car.  584;  Wall  v.  Wall,  123  Pa. 

Scott  V,  Shearman,  2  W.  Bl.  981.  St.  545;  Matter  of  Mousseau,  30  Minn. 

Probate  Judge  an  Attesting  Witnesi.  —  202,  holding  that  a  judgment  admitting 

The  fact  that  the  judge  of  probate  who  a  will  to  probate  is  absolutely  void  if  it 

allowed  the  will  was  an  attesting  wit  appears  upon  the  face  of  the  proceed- 

ness   does  not    render    his  judgment  ings  that  the  court  had  previously  and 

void.     Patten  v,  Tallman.  27  Me.  17.  regularly  admitted  it  to  probate.     See 

Yarions    Xatten    Conolniively   Eftab-  also  supra,  p.  1000. 

liehed  bj  the  Probate  —  Sufficiency  of  the  Judge  of  Proabte  Intereeted.  —  Where 

Proof  GenercUly,  —  Jourden  v.  Nfeier,  31  the  judge  of  probate  is  a  debtor  or 

Mo.  40;    Roberts  v,  Flanagan   21  Neb.  creditor  of  the  estate  it  was  held  in 

503;  and  most  of  the  cases  cited  at  the  Gay  v,  Minot,  3  Cush.  (Mass.)  352,  that 

head  of  this  note.  his  judgment  is  absolutely  void. 

That  the  Will  Was  Not  Revoked  by  a  Abeenoe  or  InsnAdenoy  of  AtteiUtion. 

subsequent  marriage.    Bowen  t'.  Allen.  —  If  a  testamentary  instrument  is  not 

113  111.  53;  Broe  V,  Boyle,  108  Pa.  St.  attested  or  is  attested  by  an  insufficient 

76.  number  of  witnesses  its  probate  may 

That  the    Will  Was  Not  Forged,  —  be  collaterally  attacked,  for  it  is  not  a 

Tucker  v.   Whitehead,   58   Miss.  765;  will.     Gay  v,   Sanders,    loi   Ga.   601; 

Noel  r.  Wells,  I  Lev.  235,  nV/</ in  Ward  Hooks  v.   Stamper,    18  Ga.  471.    See 

V,  Glenn,  9  Rich.  L.  (S.  Car.)  127.  also  Wall  v.   Wall,    123   Pa.   St.   545. 

Testamentary  Character  of  the  Instru'  Compare  Grand  Tower  Min.,  etc.,  Co. 

ment,  —  Matthews  v,  McDade,  72  Ala.  v.  Gill,  iii  111.  541. 

377*  If  the  Supposed  Deoedent  Is  AIIto  at  the 

Testamentary  Capacity  of  the  DececLsed,  time  his  will  is  probated,  the  court  is 

—  Ward  V,  Glenn,  9  Rich.  L.  (S.  Car.)  destitute  of  jurisdiction.     Thompson  v, 

127;  Poplin  V,  Hawke,  8  N.  H.  124.  Samson,  64  Cal.  332;    Melia  v,  Sim- 
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29.  Bill  to  Set  Aside  Judgment  or  Decree. — The  prevailing  doc- 
trine is  that  courts  of  chancery  have  no  inherent  jurisdiction  to 
set  aside  a  judgment  or  decree  of  the  probate  court  allowing  or 
rejecting  a  will,^  even  where  the  judgment  or  decree  was  pro- 
cured by  fraud.*     But  in  the  latter  case  the  power  is  conferred 

mons,  45  Wis.  334;  Carr  v.  Brown,  20  v,  Lemberger,  163  111'.  338;  Storrs  v.  St. 

R.   I.  (pt.   i.)  217  [disposing  of  South-  Luke's  Hospital,  75  111.  App.  152. 

wick    V.  Probate    Ct.,   18  R.  I.  402];  loioa,  —  Leighton  v.    Orr,  44  Iowa 

Springer  v,  Shavender,  118  N.  Car.  33;  679. 

Scotl  V.  McNeal,  154  U.  S.  45.  reversing  Kentucky,  —  McCarty  v,  McCarty,  8 

5  Wash.  309.     See  also  Lloyd  v.  Cham-  Bush  (Ky.)  504;    Walters  v.  Ratliff,  5 

bers,  56  Mich.  236.     Contra^  upon  con-  Bush  (K3.)  575;  Hughey  v.  Sid  well,  18 

struction    of    the    New    York  statute,  B.  Mon.  (Ky.)  259;  Abbott  v,  Traylor, 

Roderigas  v.  East  River  Sav.  Inst.,  63  11  Bush  (Ky.)  335. 

N.  Y.  460  \limited\Ti  Roderigas  v.  East  Missouri.  —  Banks  v.  Banks,  65  Mo. 

River  Say.   Inst.,   76  N.  Y.  316],  cited  432;  Lyne  v.  Guardian,  1  Mo.  410. 

with    approval    in   Plume  v.   Howard  Nebraska,  —  Loosemore  v.  Smith,  12 

Sav.   Inst.,  46  N.  J.  L.  230,   but  con-  Neb.  343. 

^<r/rt;f^^ in  most  of  the  cases  above  cited;  New    York,  —  Booth   v.    Kitchen,    7 

Renner's  Estate,  6  Pa.   Dist.  Rep.  84,  Hun  (N.  Y.)  255;  Post  v.  Mason,  91  N. 

distinguishing  Scott  v,  McNeal,  154  U.  Y.  539. 

S.  45,  above  cited.  North  Carolina,  —  Blue  v,  Patterson, 

Domioil  or  Batidenoe   of  DaoadAiit. —  i  Dev.  &  B.  Eo.  (N.  Car.)  457. 

Where  the  will  is  admitted  to  probate  Tennessee,  —  Barrow   v,    Ragland,  6 

in  a  county  or  district  other  than  that  Humph.  (Tenn.)  481. 

in  which  the  testator  had  his  domicil  it  Wisconsin,  —  Archer  v.  Meadows,  33 

is  held  by  some  authorities  that  the  Wis.  166. 

Judgment  is  void  on  collateral  attack.  United  States,  —  Cilley  v.  Patten,  63 

/filler  V,  Swan,  91   Ky.  36.     See  also  Fed.  Rep.  498;    Oakley  v,  Taylor,  64 

Barnes  v,  Edward,   17  B.   Mon.  (Ky.)  Fed.  Rep.  245. 

632.     Compare  Singleton   v,   Cogar,   7  S.  California,  —  State    v,    McGlynn, 

Dana  (Ky.)  479.  20  Cal.  233. 

Others  hold  that  while  the  proceed-  Indiana,  —  Winslow  v.  Donnelly.  119 

ings  are  irregular  and  voidable  on  di-  Ind.  566.     But  see  Burnett  v.  Milnes, 

rect  attack,  BoUon  v,  Schriever,  135  N.  148  Ind.  230,  where  a  decree  refusing 

Y.  65;  People  V.  Surrogate  Ct..  36  Hun  to  admit  a  will  to  probate  was  set  aside 

(N.  Y.)  218  (see  also  Matter  of  Gaines,  for  fraud. 

74  Hun  (N.  Y.)  94);  the  judgment  is  Massachusetts,  —  Wolcott  r.  Wolcoti, 

not  void  on  collateral  attack,  Stewart  140  Mass.  194. 

V.  Row,  10  La.  530  (see  also  Stanley  r.  Mississippi,  —  Hamberlin  v,  Terry,  7 

Safe  Deposit,  etc.,  Co:,  87  Md.  450);  at  How.  (Miss.)  143. 

least  where  the  jurisdictional  fact  was  Missouri,  —  Stowe  r.  Stowe.  140  Mo. 

investigated  and  expressly  found  and  594. 

adjudicated  by  the  court  in  favor  of  its  IVisconsin,  —  Holden  v.  Meadows,  31 

jurisdiction,    Bolton  v,  Schriever,  135  Wis.  284;  Hall  v,  Gilbert,  31  Wis.  694. 

N.  Y.  65;   Bumstead  v.  Read,  31  Barb.  See  Archer  v.  Meadows,  33  Wis.  166; 

(N.  Y.)  661:   People  v.  Surrogate  Ct.,  In  re  Holden,  37  Wis.  98. 

36  Hun  (N.   Y.)  2i8.     See  also  Heil-  United  States.  —  Gould  v.  Gould,  3 

man  v.  Jones,   5   Redf.  (N.   Y.)  398;  Story  (U.  S.)  516;  Gaines  v.  Chew,  a 

Bolton  V,  Jacks,  6  Robt.  (N.  Y.)  166;  How.  (U.  S.)  619;  Broderick's  Will,  21 

Bolton    V.   Schriever,    135   N.   Y.  65.  Wall.  (U,  S.)  503,  by  a  divided  court. 

Compare  Matter  of  Zerega,  58  Hun  (N.  Compare  Page  v.  Page,  2  Rob.  (Va.) 

Y.)  505.  424;    Fritts  V.   Denemberger,  12  N.  J. 

Want  of  Hotioe  to  Partial  Intarofted.  £q.  129;  M*  Do  wall  v.  Peyton,  2  Desaus. 

See  supra^  p.  1004.  (S.  Car.)   313;  De  Bussierre  v.  Holla- 

1.  California,  —  Matter  of  Maxwell,  day,  4  Abb.   N.  Cas.  (N.  Y.  Supreme 

74  Cal.  384.  Ct.)  III. 

Illinois,  —  Sinnet    v.    Bowman.   151  Contra.  —  Smith  v.  Harrison,  2  Heisk. 

111.  146;  Luther  r.  Luther,  122  111.  558;  (Tenn.)  230;  Simmons  v,  Leonard,  89 

Wheeler  v,  Wheeler,  134  111.  522;  Jele  Tenn.  629. 
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by  statute  in  some  of  the  states.* 
30.  Statntory  Suits  to  Eitabliah  Bejeoted  Willi.  —  In  a  few  of  the 

states  the  statutes  providing  for  an  original  suit  to  contest  a  pro- 
bated will  also  provide  for  establishing  in  the  same  manner  a  will 
rejected  by  the  probate  court,*  but  the  remedy  in  this  last  class 
of  cases  must  usually  be  had  by  appeal.  Such  suits  are  the  same 
in  respect  of  parties,  pleading,  trial,  and  judgment  or  decree, 
mutatis  mutandis,  as  statutory  actions  to  contest  probated  wills, 
which  have  already  been  considered  in  this  article. 

n.  Op  HlTHCUPATiyE  Will&  —  The  statutes  usually  prescribe  a 
short  period  of  limitation  for  presenting  nuncupative  wills  for 
probate,  require  a  statement  of  the  character  of  the  will  in  the 
petition  for  probate  and  in  the  citation  or  notice,  and  fix  the 
minimum  and  character  of  proof  necessary  to  establish  the  will.* 
Otherwise  the  proceedings  for  probate  and  contest  are  the  same 
as  on  applications  for  the  probate  of  written  wills.* 

nL  Op  Lost  OB  DebTBOTED  WiLL&  —  The  Engllih  EooledMtloal 
Ooorti  had  authority  to  admit  to  probate  wills  lost  or  destroyed, 
but  not  revoked,  upon  satisfactory  parol  proof.' 

The  Probate  Courts  in  the  United  Stotee  have  the  same  jurisdiction  * 

In  Goodell  v.  Pike,  40  Vt.  319,  where  proo(  in  common  form,  as  made  in  the 

a  probate  decree  allowing  a  will  was  spiritual    courts  of  England,    is    not 

procured 'by  fraud  it  was  set  aside  on  allowable  in  this  state  (if  it  ever  were 

a  bill  in  equity.     It  was  a  case,  how-  in  England)    in    the  probate  of  such 

ever,  where  additional  equitable  relief  wills;     Garner  v.  Lansford,  12  Smed. 

was  sought  and  obtained.  &  M.  (Miss.)  558;  George  v,  Greer,  53 

1.  Walters  v,   Ratliff,  5   Bush  (Ky.)  Miss.  495;  Williams  v.   Pope,  Wright 
575;  Renn  i\  Samos,  33  Tex.  760.  (Ohio)  406;  Perez  v.  Perez,  59  Tex.  322; 

As  to  the  Beqoisitei  of  Bneh  Bills  see  Brunson  v,  Burnett,  2  Pin.  (Wis.)  185, 

generally    article    Bills    to   Impeach  holding  that  all  the  provisions  of  the 

Decrees    and  Judgbisnts,   vol.   3,   p.  law  must  be  strictly  complied  with. 

607.  4.  See,  for  instance,  BoUes  v,  Har- 

2.  Missouri, — Rev.  Stat.,  1889,  §8888;  rts,  34  Ohio  St.  38,  an  action  to  contest 
Lilly  V,  Tobbcin,  103  Mo.  477;  Dickey  the  probate. 

r.  Malechi,  6  Mo.  177.  Decree  Allowing  Will.  —  A  decree  in 
Ai  Incident  to  a  Contest.  —  Xn  Illinois,  these  words:  '*  The  nuncupative  will 
in  a  statutory  suit  in  chancery  to  con-  of  W.  K.,  deceased,  having  been  duly 
test  a  probated  will,  the  court  may,  proved  by  the  oaths  of  J.  B.  C,  A.  P. 
upon  a  cross-bill  by  the  defendant,  re-  B.,  and  J.  W.  W.,  the  subscribing  wit- 
instate  a  part  of  the  will  which  was  re-  nesses  thereto,  the  same  is  adjudged 
jected  by  the  probate  court.  Shaw  v,  and  decreed  to  be  filed  and  recorded," 
Camp,  163  111.  144.  was    held  a  sufficient  probate  of  the 

In  Indiana  it  was  held  that  the  statu-  will.     Kirby  v.  Kirby,  40  Ala.  492. 

tory  provision  for  contest  of  a  probated  5.  Trevelyan  v,  Trevelvan,  i  Phill. 

will  authorizes  an  action  to  substitute  Ecc.  149,  and  Foster  v.  Foster,  i  Add. 

for  one  will  and  its  probate  another  Ecc.  462  \cited  in  McBeth  v.  McBeth, 

will  and  to  secure  the  probate  thereof,  11   Ala.   599];    Hunt    v,   Hamilton,  9 

since  the  action  is  essentially  a  contest  Dana  (Ky.)  92. 

of    the     probated    will.      Bartlett    v.  6.  Alabama,  —  McBeth  v.  McBeth,  11 

Manor,  146  Ind.  621;    Roberts  v,  Ab-  Ala.  599;  Apperson  v,  Cottrell,  3  Port* 

bott,  127  Ind.  83.  (Ala.)  51. 

8.  See  Kirby  v,  Kirby.  40  Ala.  492,  Connecticut.  —  Matter  of  Johnson,  40 

where  the  court  said:  "  The  effect  of  Conn.  587. 

our  statutes  is  to  require  them  to  be  Z>//(J war/. —  Butler  v.  Butler,  5  Harr. 

proved  in  form  of  law;  and  therefore  (Del.)  178. 
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except  where,  as  in  some  of  the  states,  the  statutes  have  with- 
drawn the  jurisdiction  and  conferred  it  elsewhere.* 

The  Prooadv*  is  frequently  regulated  by  statutes  defining  the 
amount  of  proof  requisite  to  establish  the  will,*  but  in  other 
respects  the  proceedings  are  usually  the  same  as  upon  applica- 
tions for  the  probate  of  original  wills,  the  probate  is  contested  in 
the  same  manner,  and  the  judgment  has  the  same  conclusive 
character  as  against  collateral  attack.' 

Perm  of  Probftto.  —  The  probate  passes  **till  the  original  or  a  more 
authentic  copy  be  brought  in."  * 

IT.   PBOBATE  OB  AB1CI88I0V    TO    BECOBB    07   FOBSI0V   WILLS  — 

1.  Power  and  Duty  of  the  Court  —  Original  Probate.  —  In  some  of  the 
states  the  statute  gives  authority  to  the  probate  court  to  admit  to 
original  probate  a  foreign  will  operating  upon  property  within 
the  state,  whether  it  has  been  first  probated  or  not  in  the  foreign 
jurisdiction  where  the  testator  was  domiciled.* 

Adminioii  of  Poreign  Probated  Wm  to  Beeord.  —  The  probate  of  a  will 
in  one  state,  though  conclusive  as  to  the  title  to  personalty  if 
probate  be  made  at  the  domicil  of  the  testator,*  is  of  no  force  in 

Kentucky,  — \,z.Ti^'%    Will,    2    Dana  St.  243;  Bauskett  v.  Keitt,  22  S.  Car. 

(Ky.)  107:  Happy's  Will.  4  Bibb  (Ky.)  187;    Tynan  v.   Paschal.  27  Tex.  286; 

553;  Payne's  Will.  4  T.  B.  Mon.  fKy.)  Dower  v.  Seeds.  28  W.  Va.  113;  Jami- 

427;    Hunt  V,  Hamilton.  9  Dana  (Ky.)  son  r.  Snyder.  79  Wis.  286;  In  re  V^al- 

90;  Steele  v.  Price,  5  B.  Mon.  (Ky.)  58.  entine.  93  Wis.  45. 

Massachusetts.  —  Davis  v,  Sigoumey.  Beqoisitef  of  Petitioii  in  California,  — 

8  Met.  (Mass.)  487;  Clark  v,  Wright,  3  See  Esute  of  Kidder.  57  Cal.  282. 

Pick.  (Mass.)  67;  Newell  r.  Homer,  120  Coets.  —  See  Foster  v.  Foster,  i  Add. 

Mass.  277.  £cc.  469;  Martin  v.  Laking.  i  Hagig. 

Mississippi, — Vining    v.     Hall,    40  Ecc.  244;  and  generally  xn^^ra,  p.  1049. 

Miss.  83.  4.  Davis  v,  Davis,  2  Add.  Ecc.  223; 

iVjj/<?««.  —  Dickey  V.  Malechi,  6  Mo.  McBeth  v.  Mc Beth,  11  Ala.  596.     See 

177;  Graham  v,  O' Fallon,  3  Mo.  507;  further,  as  to  proper  recitals  in  the  de- 

Varnon  v,  Varnon,  67  Mo.  App.  534.  cree.  Dower  v.  Seeds,  28  W.  Va.  113. 

North      Carolina,  —  McCormick      v,  5.  See  for  illustration.  Code  ^/a^ffra, 

Jernigan,  no  N.  Car.  406.  1896,  §  4273,  cited  in  Jaques  v.  Horton, 

Ohio.  —  Morningstar    v.    Selby,    15  76    Ala.    238;     Code     Georgia,     1895, 

Ohio  345.  8§  3297,  3299  et  seq,;   Starr  &  CurL 

Vermont,  —  Minkler  v,   Minkler,   14  Annot.  Stat.  Illinois^  1896.  c.  148,  §§  9, 

Vt.  125.  10;     Annot.   Code    Mississippi,    1892. 

1.  As  to  bills  in  chancery  and  statu-  §1829;  Still  v,  Woodville.  38  Miss.  646; 
tory  actions  to  establish  lost  or  sup-  Brown's  Estate,  2  Pa.  Disu  Rep.  730, 
pressed  wills,  see  article  Wills.  holding    that    the    better    and    more 

2.  See  Code  Civ.  Pro.  California,  §  orderly  practice  is  first  to  probate  the 
1339;  Code  Civ.  Pro.  iV>w  yi7r^.§§  1865,  will  in  the  foreign  domicil,  and  then 
2621;  Kidder*s  Estate,  66  Cal.  487;  have  it  admitted  to  record  under  the 
Collyer  v,  CoUyer,  4  Dem.  (N.  Y.)  53;  statutes  cited  infra,  next  note  but  one; 
Buechle's  Estate,  5  Pa.  Dist.  Rep.  127:  Walton  v.  Hall,  66  Vt.  455,  holding 
Todd  V,  Rennick,  13  Colo.  546,  quoting  that  if  the  will  is  not  first  probated  at 
the  Colorado  statute.  the  domicil  of  the  decedent  the  original 

8.  See  Jaques  v,  Horton,  76  Ala.  238;  probate  in  another  state  will  neverthe- 

Skeggs  V,  Horton.  82  Ala.  352;  Newell  less  be  ancillary. 

V.  Homer,  120  Mass.  277;    Dickey  v,  6.  See  the  cases  cited  in  the  next  note. 

Malechi,  6  Mo.  177;  Banning  v.  Ban-  *'  When  the  probate  is  to  operate  in 

ning,    12   Ohio  St.   437;    Converse   v.  another  jurisdiction  ancillary  probate 

Starr,  23  Ohio  St.  491;  Foster's  Appeal,  may  be  necessary,  but  the  only  inquiry 

87  Pa.  St.  67;  Deaves's  Estate,  140  Pa.  then  made  is  as  to  the  validity  and  due 
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establishing  the  sufficiency  or  validity  of  a  devise  of  land  in 
another  state,  unless  by  virtue  of  a  statute  of  the  state  in  which 
the  lands  are  situate.^  Hence  it  is  provided  in  the  legislation  of 
every  state  that  where  a  will  operating  upon  property  therein  has 
been  executed  according  to  its  laws  as  to  any  dispositions  of 
realty  that  are  made  in  the  will,*  and  admitted  to  probate  in 
another  state  or  a  foreign  country,  a  duly  authenticated  copy  of 
the  will  and  of  the  probate  thereof  may  be  filed  and  recorded  in 
a  domestic  probate  court,  and  thereupon  have  the  same  force  and 
effect  that  is  accorded  to  the  original  domestic  probate  of  wills.* 

authentication  of  the  original  probate.*'  Tennessee,  —  Williams  v,  Saunders,  5 

Goodman  v.  Winter.  64  Ala.  410.  Coldw.  (Tenn.)  60. 

1.  Alabama.  —  Goodman    r.   Winter,  Texas.  —  Slayton    v.   Singleton,    ^2 

64  Ala.  428;  Dicleey  v.  Vann,  81  Ala.  Tex.  209. 

431;  Broclc  V.  Franlc,  51  Ala.  89.  Vermont.  —  Ives  t'.  Allyn,  12  Vt.  589. 

Arkansas. — Apperson  v.  Bolton,  29  West   Virpnia.  —  Thrasher    v.   Bal- 

Ark.  418.  lard,  33  W.  Va.  285. 

Connecticut.  —  Irwin's      Appeal,     33  United  States,  —  M'Cormick  v.  Sulli- 

Conn.  128.  vant,  10  Wheat.  (U.  S.)  192;  Darby  v. 

Delaware. —  Pennel    v.   Weyant,    2  Mayer,  10  Wheat.  (U.  S.)465;  Robert- 

Harr.  (Del.)  501.  son  v,  ^Pickrell,   109   U.   S.   608;    Mc- 

Indiana.  —  Lucas  v.  Tucker,  17  Ind.  Claskey  v,   Barr,   47   Fed.    Rep.    154; 

41;   Evansville  Ice.,  etc.,  Co.  v.  Win-  Kerr  v.  Moon,  9  Wheat.  (U.  S.)  565. 

sor,  148  Ind.  682.  2.  Some  of  the  statutes  cited  in  the 

Iowa.  —  Otto  V.  Doty,  61  Iowa  23.  next  note  require  only   that  the   will 

Kentucky.  —  Williams    v.   Jones,    14  shall  be  executed  according  to  the  law 

Bush  (Ky.)  418;  Sneed  v.  Ewing,  5  J.  of  the  state  where  probate  of  the  orig- 

J.    Marsh.    (Ky.)   460;    Carmichal    v,  inal  will  has  been  made,  but  such  a 

Elmendorf,  4  Bibb  (Ky.)  484.  construction  in  respect  of  wills  of  real 

Maryland.  —  Budd  v,  Brooke,  3  Gill  estate  is  not  to  be  presumed  and  will 

(Md.)  19S.  be  avoided  if  possible.     Nelson  v.  Pot- 

Massachusetts.  —  Hutchins    v.    State  ter,    50  N.  J.    L.  324.     See  also  In  re 

Bank,  12  Met.  (Mass.)  421.  Clayson,  24  Oregon  542. 

Minnesota,  —  Pott  v,  Pennington,  16  8.  Alabama, — ^Civil  Code,  1896,  §4282; 

Minn.  509.  Dickey  v,  Vann,  81  Ala.  425;  Ward  v. 

Mississippi.  —  Wells    v.     Wells,     35  Oates,  43  Ala.  517;  Brock  t^.  Frank,  51 

Miss.  638;  Morris  v.  Morris,  27  Miss.  Ala.  85. 

847.  Arkansas.  —  Sand.  &  H.  Dig.  Stat., 

Missouri.  —  Gaven  v.  Allen,  loo  Mo.  1894,  §§  7413,  7429  et  seq.;  Apperson  v, 

294;  Keith  V.  Keith,  97  Mo.  224;  Nat  Bolton,  29  Ark.  418. 

V.  Coons,   10  Mo.  543;    Applegate   v,  California.  —  Code  Civ.  Pro.,  §  1322 

Smith.  31  Mo.  166.  et  seq,^  quoted  in  Goldtree  v.  McAlister, 

New      Hampshire,  —  Barstow      v.  86  Cal.  93. 

Sprague,  40  N.  H.  31.  Colorcido,  —  Mills's     Annot.     Colq 

New  Jersey,  —  Nelson  v.   Potter,  50  Sut.,  1891,  §  4678. 

N.  J.  L.  324.  Connecticut,  —  See    Gen.  Stat.,  1888, 

New  York.  —  Moultrie  v.  Hunt,  23  S  538;  Irwin's  Appeal,  33  Conn.  128. 

N.  Y.  394.  Delaware,  —  Laws,  1893,  p.  636,  %tet 

Ohio.  —  Meese  v.  Keefe,  loOhio  362;  seq.;  Smith  v.  Redden,  5  Harr.  (Del.) 

Carpenter  v.  Denoon,  29  Ohio  St.  379;  321. 

iones  V.   Robinson,   17   Ohio  St.  171;  Florida,  —  Rev.  Stat.,  1802,  ^  1811. 

fanuel   v.    Manuel,    13  Ohio  St.  458;  Georgia. — Code,  1895,  §§3301,  3302. 

Wilson  V.  Tappan,  6  Ohio  172.  Idaho,  —  Rev.  Stat.,   1887,  §  5315  et 

Orej^on.  —  In  re  Clayson,  24  Oregon  seq, 

542.  Illinois.  —  Starr  &  C  urt.  An  not.  Stat. , 

South  Carolina.  —  Gause  v.  Gause,  4  1896,  c.  148,  §  9. 

McCord   L.  (S.  Car.)  382;  Abrams  v.  Indiana,  —   Burns's     Annot.    Stat., 

Moseley,  7  S.  Car.  152.  1894,  g  2761  et  seq..    See  Thieband  v. 
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The  statutes  are  construed  to  be  mandatory,  though  the  language 

Sebastian,     lo    Ind.    454;     Bailey    r.  probate  when    recorded  in  the  snrro- 

Rinker,  146  Ind.  129;   Evansville  Ice,  gate's  court    shaU   be    **  presumptire 

etc.,  Co.  V.  Winsor,  T48  Ind.  682,  partly  evidence  *'  of  the  will  and  of  its  dae 

overruling  Harris  v.  Harris,  61  Ind.  117.  execution.       Bromley     v.     Miller,     3 

Iowa.  — Code,  1897,  §  3294,  quoted  in  Thomp.  &  C.  (N.  Y.)  575;  Sullivan  v. 

Matter  of  Capper,  85  Iowa  82.  Fosdick,   10  Hun  (N.  Y.)  173;  Matter 

Kansas. — Gen.    Sui.,    1897,  c.   no,  of  Diez,  56  Barb.  (N.  Y.)  591. 

§  24  et  sea.y  quoted  in  Gemmell  v.  Wil-  North    Carolina,  —  See    Code,    1883, 

son,  40  Kan.  764,  which  the  court  said  g§  2156,  2157. 

was   the   first  case  arising   under  the  North  Dakota,  —  Rev.  Code,  1895,  § 

statute.  6332. 


Kentucky,  —  Stat.,  1894,  S  4854,  quoted 
in  Whalen  v,  Nisbet,  95  Ky.  464,  and 
Dupoyster  v,  Gagani,  84  Ky.  406. 

Louisiana,  —  Rev.  Civil  Code.  arts. 
1688,  1689,  quoted  in  Hebert  v.  Winn, 
24  La.  Ann.  385. 

Maine,  —  Rev.  Stat.,  1883,  c.  64,  §  13. 


Ohio,  —  Bates's  An  not.  Stat..  1897, 
8  5937.  quoted  in  McClaskey  v,  Barr,  47 
Fed.  Rep.  169,  affirmed  54  Fed.  Rep. 
781;  Carpenter  v,  Denoon,  29  Ohio  St. 

379- 

Oklahoma,  —  Stat.,  1893,  §  1197  et  seq. 

Oregon,  —  Hill's  Annot.  Laws,  1892, 


Maryland,  —  Pub.   Gen.   Laws,  1888,     §  3083,   quoted  in   In   re  Clayson,    24 
^rt.  93,  §  338,  quoted  \n  Beatty  v.  Mason,     Oregon  54.2. 


30  Md.  409. 

Massachusetts,  —  Crippen  v.  Dexter. 
13  Gray  (Mass.)  330,  quoting  the  statute; 
Parker  v.  Parker,  11  Cush.  (Mass.)  519. 

Michigan. — Comp.  Laws,  1897, §9282, 
which  is  How.  Annot.  Stat.,  1882, 
§  5805,  as  amended  by  Laws  Mich., 
1895.  No.  105. 

Minnesota,  —  Laws,  1889,  c.  46,  8§ 
32-34  (now  Stat.,  1894,  g§  4439-4441), 
cited  in  In  re  Southard,  48  Minn.  38, 
and  Putnam  v,  Pitney,  45  Minn.  242, 


Pennsylvania, — Act  March  15,  1832, 
§  12;  Pep.  &  L.  Dig.,  p.  1454,  §  58; 
quoted  in  Shoenberger's  Estate,  139  Pa. 
St.  132. 

Rhode  Island,  —  Gen.  Laws,  1896,  c 
211.  §  10  et  sea. 

South  Carolina. -^Kev,  Stat.,  1S93.  § 
2007. 

Tennessee,  — Shannon's  Annot.  Code. 
1896,  §  3916  et  seq,^  quoted  in  Williams 
V,  Saunders.  5  Coldw.  (Tenn.)  67. 
Texcts.  —  Rev.  Stat.,  1895,  art.  5353 


being  substantially   the   same   a     the  et  seq, 

Massachusetts  statute;  Babcock  v.  Col-  Utah. — Rev.  Stat.,  1898,  g  3806  et  seq. 

lins.  60  Minn.  78.  Vermont.  —  Stat.,  1894,  §i§  2366-2369, 

Mississippi,  —  Annot.     Code,     1892,  quoted  in  Ives  v,  Salisbury,  56  Vt.  565. 

§  1829;  Crusoe  v.  Butler,  36  Miss.  150;  Virginia,  —  Code,  1887,  §  2S36  et  seq,,' 

Sturdivant  v,  Neill,  27  Miss.  157,  con-  Exp.  Povall,  3  Leigh  (Va.)  816. 

struing  the  statute.  Washington.  —  Ballinger's       AnnoL 

Missouri.  —  Rev.  Stat.,  1889,  §§  8900,  Codes  &  Sut.,  1897,  j$  6120. 


8901;    Gaven  v,  Allen,    100  Mo.    294; 
Keith  V.  Keith,  97  Mo.  227. 

Montana,  —  Comp.  Stat.,  1887,  p.  281, 
§  27  et  seq.;  Probate  Prac.  Act,  §  27  et 
seq 


West  Virginia.  —  Code.  1891,  c.  77, 
§  25;  Thrasher  v,  Ballard,  33  W.  Va. 
285. 

Wisconsin,  —  Sanb.  A  B.  Annot.  Stat., 
1898,  §  31^etseq.;  Wells  v.  Walsh,  87 


AV^rflj>ta.— Comp.  Stat.,  1897,82658;    Wis.  67;  Markwell  v.  Thorn,  28  Wis. 


Roberts  v.  Flanagan,  21  Neb.  50. 

Nevada.  —  Gen.  Stat.,  1885,  §  2693 
et  seq. 

New  Hampshire.  —  Pub.  Stat.,  1891, 
c.  187,  g§  13,  14,  auoted  in  Kennard  v, 
Kennard,  63  N.  H.  303. 

New  Jersey.  —  Gen.  Stat.,  1895,  pp. 
2360,   2410,  quoted  in  Nelson  v.  Potter, 


548. 

Wyoming.  —  Rev.  Stat.,  1887,  §  2246. 

In  a  majority  of  the  states  the  stat- 
utes have  reference  only  to  wills  made 
as  well  as  proved  out  of  the  state,  and 
a  will  probated  in  one  state  will  not  be 
admitted  to  record  in  another  if  the 
testator  was  domiciled   in   the   latter. 


50  N.  J.   L.  324;  Wallace  v.  Wallace,  3  Siark  v.  Parker,  56  N.  H.  481;  Manuel 

N.  J.  Eq.  618.  V.  Manuel,  13  Ohio  St.  458;  Wallace  r. 

Ne7v  York. — Code  Civ.  Pro.,  §  2695,  Wallace,  3  N.  J.  Eq.   616,   containing 

as  to  wills  of  personalty;  §  2703.  pro-  an  exhaustive  discussion  of  the  ques- 

viding  that  an  authenticated  copy  of  tion,  where  the  court  said  that  such, 

a  foreign  will  of  real  estate  and  its  is  the  law  in  Connecticut,  Delaware^ 
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be  only  permissive.*     There  must  be  strict  compliance  with  the 
requirements  of  the  statute.* 

2.  Who  Hay  Make  the  Application.  —  The  application  should  be 
made  by  a  party  interested,'  and  such  is  the  express  statutory 
requirement  in  several  of  the  states;*  but  an  authorized  agent 

Maryland,  Illinois,  Indiana,  Missouri,  of  the  proper  court  admitting  the  same 

Maine,  and  probably  in  Massachusetts;  to  probate,  and  showing  that  it  was 

Bate  V,  Incisa,  59  Miss.  513,  holding  executed  and  proved  according  to  the 

that  the  proceeding  wherein  the  foreign  laws  of  a  sister  state,  or  a  territory  of 

will  is  admitted  to  domestic  record  may  the  United  States?    Must  the  judge  in 

be  collaterally  attacked   for  want  of  the  proper  discharge  of  his  duty,  if 

jurisdiction  of  the  foreign  tribunal,  by  there  is  no  proof  of  its  want  of  authen- 

reason  of  the  testator  having  his  domi-  ticity,  admit  it   to  record?    If  it  also 

cil  where  the  proceeding  for  record  was  appeared  that  there  was  land  in  the 

instituted.  county  where  it  was  produced  that  was 

In  some  states,  by  statute,  the  foreign  affected  by  such  will  we  would  say  that 
probate  passes  title  to  land  in  another  he  ought;  that  the  language  of  the 
state,  if  the  will  is  executed  and  proved  statute  on  these  facts  appearing,  *  it 
according  to  the  laws  of  the  latter,  may  be  admitted  to  record,'  should  be 
without  domestic  record  or  registration,  considered  mandatory,  and  in  accord- 
See,  in  Tennessee^  Bleidorn  v.  Pilot  ance  with  well-settled  principles  as  to 
Mountain  Coal,  etc.,  Co.,  89  Tenn.  166;  the  use  of  such  language  in  statutes 
Currell  v,  Villars,  73  Fed.  Rep.  330.  affecting  a  general  right,  it  should  be 

Iisnanoe  of  Latteri  Taftamentary  when  read  *  shall  be  admitted  to  record.'" 

the    foreign    will    is    thus    admitted  See  further  to  the  point  that  the  court 

to  record  is  not  a  condition  precedent  has  no  discretion  to  deny  the  applica- 

to  the  effectual  operation  of  the  pro-  tion  where  the  proceedings  are  regular 

ceeding.     Markwell  v.  Thorn,  28  Wis.  and  the  authentication,  etc.,  sufficient, 

548;  State  V.  Bermudez,  13  La.  221.  Brock  v,  Frank,  51  Ala.  89;   State  v. 

The  Beeording  Operates  as  of  the  Bate  Judge  of  Probates,  17  La.  486;  State  v. 
of  the  Testator's  Death,  and  a  devisee  Bermudez,  13  La.  221;  Robert's  Sue- 
may  institute  a  suit  for  the  land  and  cession,  2  Rob.  (La.)  427;  Lytle's  Sue- 
afterwards  have  the  foreign  will  re-  cession,  i  Rob.  (La.)  268;  Beatty  f. 
corded  and  introduce  it  in  support  of  Mason,  3oMd.  409;  Schober  t^.  Probate 
his  title.  Bleidorn  v.  Pilot  Mountain  Judge  49  Mich.  323;  Williams  v. 
Coal,  etc..  Co.,  89  Tenn.  i66.  Saunders,  5  Coldw.  (Tenn.)  75. 

Begistratioii  as  a  Xaniment  of  Title.  2.  Barstow  z/.  Sprague,  40  N.  H.  32. 

—  In    some    states    the    statutes    are  8.  Lytle's  Succession,   1   Rob.  (La.) 

framed  with  a  view  of  meeting  cases  268,  holding,  however,  that  an  execu- 

where  the  foreign  will  Is  needed  solely  tor  named  in  the  will  may  offer  it  for 

as  a  muniment  of  title  without  any  ad-  record,  without  further  proof  of  inter- 

ministration  on   the   testator's  estate,  est.    See  also  Kennard  v.  Kennard,  63 

and  therefore  have  a  provision  for  the  N.  H.  303. 

recording  of  the  will  in  the  office  of  the  As  to  the  character  and  quantum  of 

recorder  of  deeds  in  the  county  where  interest  necessary,   see  supra^  p.  998, 

the  land  lies.      See  for  instance  the  and  the  following  note. 

iV>zi/y<rrx/^  statutes  considered  and  con-  4.  See  Rev.  Stat.  Maine^  1883,  c.  64, 

strued  in  Nelson  v.  Potter,  50  N.  J.  L.  §13;  How.  Annot.  Stat.  il/iVAi^an,  1882, 

324.  g    5806  [repealed  by   Michigan    Laws 

Ai  to  Tiling  Copies  of  Letter  Testa-  1895,  No.  105],  qtioted  and  applied  in 

mentary  in  another  state  so  as  to  enable  Mower  v,  Verplanke,  105  Mich.  398; 

the  foreign  executor  to  maintain  suit  Clow  v.  Plummer,  85  Mich.  550;   and 

therein,    see  article    Executors   and  Besancon  v,  Brownson,  39  Mich.  388, 

Administrators,  vol.  8,  pp.  704,  705.  the  latter  case  holding  that  interest  in 

1.  Barr  v.  Closterman,  2  Ohio  Cir.  the    applicant    is  *'  a    necessary   and 

Ct.  Rep.  387,   I  Ohio   Cir.  Dec.   550,  jurisdictional  condition  which  should 

where  the  court  said:    '*  What  is  the  appear    in    the    record;"    Rev.    Stat, 

power  or  the  duty  of  a  probate  court  on  Idaho^  1887,  g  53i6;    Comp.  Stat.  AV- 

the  presentation  of  what  purports  to  be  braska,  1897,  §  2659;    Pub.  Stax,  New 

an  authenticated  copy  of  a  will  and  order  Hampshire,  1891,  c.   187,   g   14;    Rev. 
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or  attorney  may  act  in  his  behalf.* 

3.  Form  and  Contents  of  Application  —  Fornu  —  A  written  appli- 
cation is  sometimes,  though  rarely,  prescribed  by  statute,*  but 
a  proceeding  by  petition  is  always  proper'  and  doubtless  in 
accordance  with  the  general  practice.*  Where  the  statute  allows 
an  original  probate  of  a  foreign  will  as  well  as  the  record  of  an 
authenticated  copy  and  probate,  both  may  be  sought  in  one 
petition.' 

CoAtento  of  Petition.  —  The  petition  should  allege  the  death  of  the 
testator  and  the  admission  of  his  will  to  probate  in  the  foreign 
court,  and  should  pray  that  it  be  admitted  to  record.*  A  copy 
of  the  will  and  of  the  foreign  record  duly  authenticated  should  be 
annexed  to  and  made  part  of  the  petition.**^  The  interest  of  the 
applicant  should  be  stated,®  or  the  fact  that  he  is  authorized  to 
make  the  application  by  a  party  in  interest.* 

Code  North  Dakota^  1895.  86332;  Bates'  tion;  **  Lytle's  Succession,  i  Rob.  (La,) 

An  not.  Stat.  Ohio,  1897,  §  5939;    Stat.  268. 

Oklahoma,    1893,   §   1 198;    Gen.    Laws  Where  the  applicant  desires  letters 

Rhode  Island,  1896,  c.  21 1,  g  10;  Shan-  testamentary  to  be  issued  tohimsimal- 

non's   An  not.    Code    Tennessee,    1896,  taneously   with   the  recording  of  the 

g  3916;  Rev.  Stat.  Utah,  1898,  |  3807;  copy  of  the  will,  his  application  would 

Sandb.   &   B.   Annot.   Stat.    IVuconsin  naturally  be  by  petition. 

1889,  §  3790.  If  Ho  Pttitioii  If  Bequirod  hj  Statoto 

"  Executor   or    other    person  inter-  none  is  absolutely  necessary  to  the  va- 

ested  "  is  the  language  of  most  of  the  lidity  of  the  proceeding.     Evansville 

statutes  above  cited.  Ice,  etc.,  Co.  v.  Winsor,  148  Ind.  682. 

A  Legatee  who  was  also  the  widow  In  Vow  Tork  the  application  must  be 

filed  the  petition  in  her  character  as  by  verified  petition  stating  directly  and 

legatee  in  Kennard  v,  Kennard.  63  N.  not  by  inference  the  facts  which  give 

H.  303,  where  it  is  to  be  infcrr'^d  from  jurisdiction    to    the  court.    Winning- 

the  discussion  of  the  court  that  she  ton's  Estate,  i  Civ.   Pro.  Rep.  (N.  Y. 

would  have  had  no  interest  merely  as  Surrogate    Ct.)  267;   Thompson*s  Es- 

the  widow.  tate,  i  Civ.  Pro.  Rep.  (N.  Y.  Surrogate 

A  Devisee  filed  the  petition  in  Stack-  Ct.)  264;  Shearer's  Estate,  i  Civ.  Pro. 

house  V,  Berrybill,  47  Minn.  21.  Rep.  (N.  Y.  Surrogate  Ct.)  455;  Oviedo 

A  Creditor  of  the  Testator  may  make  v,  Duffie,  5  Redf.  (N.  Y.)  137. 

the   application.     Wells  v,  Walsh,   87  5.  Pratt  v.  Hargreaves,  75  Miss.  897, 

Wis.  67.  holding  that  the  proponent  could  not, 

1.  Evansville  Ice,  etc.,  Co.  v.  Win-  on   motion  of  the  contestant,   be   re- 

sor,  148  Ind.  682;  Clow  v.  Plummer,  85  quired  to  elect  whether  he  propounded 

Mich.  550.  the  authenticated  copy  of  the  original 

S.  Pub.  %\A\,  New  Hampshire,  1891,  will,  both  being  annexed  to  the  petition, 

c.  187,  §  13;  Rev.  Code  North  Dakota,  6.  See  the  substance  of  the  petition 

1895,  §  6332;  Gen.  \jd^v9^  Rhode  Island^  as  stated  in   Roberts  v.  Flanagan,  21 

1896,  c.  211,  §  TO.  Neb.  503. 

8.  Evansville  Ice,  etc.,  Co.  v.  Win-  If  the  copy  of  the  will  does  not  show 

sor,  148  Ind.  682.  that  it  operates  upon  property  within 

4.  The  application  was  by  petition  in  the  state  or  county  where  it  is  offered 

Goldtreer.  McAlister,  86  Cal.  98;  State  for  record,  and  the  statute  makes  this 

V.   Bermudez,   13  La.  221;    Mower  v,  a  prerequisite  to  jurisdiction,  clearly 

Verplanke,   105  Mich.  398,  loi   Mich,  the  fact  ought  to  be  alleged. 

209;    Clow  V.  Plummer,  85  Mich.  550;  7.  See    for    instance    rratt  v.   Har- 

Schober   v.  Probate  Judge,  49  Mich,  greaves,  75  Miss.  897. 

323;  Besancon  v.  Brownson,  39  Mich.  8.  See  Mower  v.  Verplanke,  loi  Mich. 

388;  Stackhouse  v.  Berryhill,  47  Minn.  209, 105  Mich.  398;  Besancon  v.  Browo- 

20.      See    also    Stark    v.    Parker,    56  son,  39  Mich.  392.  and  supra,  p.  1019. 

N.  H.  487.   where,  however,  the  stat-  9.  See  Clow  v,  Plummer,  85  Mich, 

ute     required     a     *'  written    applica-  550. 
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4.  Notioe  of  Hearing.  —  The  statutes  usually  require  notice  of 
the  hearing  to  be  given  in  the  same  manner  as  in  proceedings  for 
the  original  probate  of  wills ;  ^  but  want  of  notice  is  not  an  avail* 
able  objection  on  collateral  attack.* 

5.  Hearing  and  Conteft  —  a.  Hearing. —  Many  of  the  statutes 
expressly  provide  for  a  hearing,'  but  seldom  regulate  or  allude  to 
the  proceedings  thereon.**  It  is  not  designed  that  the  will  shall 
be  proved  anew;*  indeed,  the  foreign  judgment  allowing  the 
will  is  conclusive  as  to  all  those  facts  which  are  necessary  to  the 

1,  California,  —  Code    Civ.    Pro.,   %  state.     Statute    above  cited,    §    5937; 

1325.  Barr  v.  Closterman,  2  Ohio  Cir.  Ct. 

Idaho,  —  Rev.  SUL  1887,  §  5316.  Rep.  387,  I  Ohio  Cir.  Dec.  546. 

Kansas, — Gen.  SuL   1897,  c.    1 10,  Yaoation  of  Order  for  Want  of  VoUoe. — 

§  26.  In  Barr  v,  Closterman,  7  Ohio  Cir.  Ct. 

Maint,  —  Rev.  Sut.  18S3,  c.  64  §  13.  Rep.   371.  4  Ohio  Cir.  Dec.  641,   the 

Massachusetts,  —  Crippen  v.  Dexter,  court,  in   the  exercise  of  an  inherent 

13  Gray  (Mass.)  330,  quoting  the  stat-  discretion,  it  seems,   vacated  a  prior 

ute.  order  made  at  the  same  term  admitting 

Minnesota.  —  Stat.  1894,  §4440,  ffi^/!^^  to  record  an  authenticated  copy  of  a 

in  Babcock  v,  Collins,  60  Minn.  77.  foreign   will,   because   no   notice   was 

Montana,  —  Probate  Prac.  Act,  §  28.  given  to  parties  interested  who  had  ex- 

Nebraska,  —  Comp.  Stat.  1897,  g  2659.  pressed  an  intention  to  resist  the  appli- 

Nevada,  —  Gen.  Stat.  1895,  ^  2694.  cation. 

New  Hampshire,  —  Pub.  Stat.   1891,  3.  Dickey  v,  Vann,  81  Ala.  425. 

c.  187,  §g  13,  14.  8.  See  the  sututes  which  provide  for 

New  jersey,  —  Matter  of  Lawrence,  7  notice  of  the  **  hearing,"  cited  in  next 

N.  J.  Eq  215.  to  the  last  note. 

North    Dahota.  —  Rev.    Code    1895,  4.  **  The  proceedings  by  which  it  is 

§  6334.  probated  in   this  state  are   mostly    a 

Ohlahoma,  —  Stat.  1893,  $  1 198.  matter    of    form.     *    *    *    At    least, 

Rhode  Island,  —  Gen.  Laws  1896,  c.  where  such  foreign  probate  was  prop- 

211,  §  10.  erly  a  proceeding  in  rem  our  statute 

Utah,  —  Rev.  Stat.  1898,  §  3807.  makes  it  conclusive  as  to  the  validity 

Vermont,  —  Stat.  1894,  §  2367;    Ives  of  the  will,  and  the  proceeding  to  pro- 

V.  AUyn,  M  Vl  589.  bate  it  in  this  state  is  much  in  the  na- 

In  Alabama  notice  of  the  application  ture  of  a  suit  on  a  foreign  judgment." 

is  not  necessary.     Brock  v,  Frank,  51  Babcock  v.  Collins,  60  Minn.  73.    Code 

Ala.  90;    Dickey  v.  Vann,  81  Ala.  425;  Georgia,    1895,   g  3301,    expresses  the 

Ward  V,  Oates,  43  Ala.  515.  same  idea. 

In  Colorado  and  Iowa  the  statute  ex-  6.  Keith  v,  Keith,  97  Mo.  223:  Apple- 

pressly  dispenses   with  notice.    Code  gate  v.  Smith,  31  Mo.  169;  In  re  South- 

lowa,  1897,  §  3^:  Mills's  Annot.  Sut.  ard,  48  Minn.  37;    Ward  v.  Oates,  43 

Colorado^  1891,  ^4678.     Hence  it  is  not  Ala.  517. 

necessary.     Matter  of  Capper,  85  Iowa  Sometimes  the  statute  expressly  dis- 

82;  Lynch  v.  Miller,  54  Iowa  516.  penses  with  proof  of  the  execution  of 

In  Miehigan  notice  was  formerly  re-  the  will.    See  Mills's  Annot.  Stat.  Colo- 

quired.      How.    Annot.    Stat.    Mich.,  rado,   1891,  g  4678;    Rev.  Stat.  Texas^ 

X882.  §  5806.     But  this  section  was  re-  1895,  art.  5353. 

pealed  without  substituting  any  other  *'  It  is  plain  that  the  statute  does  not 

provision    by   Mich.    Laws   1895,  No.  contemplate  that  a  foreign  will,  when 

10$.  proven  according  to  the  laws  of  this 

In  Ohio  the  statute  provides  for  no-  state,  and  brought  here  to  be  executed, 

tice  and  hearing  of  an  application  to  shall  again  be  re-probated."     Williams 

record  a   will   probated  in   a    foreign  t^.  Saunders,  5  Cold w.(Tenn.)  75,  where 

country.     Bates's  Annot.  Stat.   Ohio,  the  court  was  speaking  of  a  supposed 

1^97*  S§  5939t  5940*    Sec  Carpenter  v,  contest  of  a  will  of  real  estate  probated 

Denoon,  29    Ohio    St.  379.     But    not  in  another  state  and  presented  for  rec- 

where  the  will  was  probated  in  a  sister  ord  in  Tennessee  under  the  statute. 
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establishment  of  a  will  *  and  as  to  the  regularity  of  the  proceed- 
ings and  their  conformity  to  the  law  of  the  state  or  country  where 
they  were  had.*  But  the  court  must  decide  whether  the  record 
presented  is  duly  authenticated,*  whether  the  record  of  probate 
as  authenticated  is  sufficient  upon  its  face,^  whether  the  will  as 

1.  Per  Shaw,  C.  J.,  in  Crippen  v.  cation  in  particular  instances  as  re- 
Dexter,  13  Gray  (Mass.)  330;  Ives  v.  quired  by  the  state  statutes  or  Rev. 
Salisbury,  56  Vt.  565;  Ward  v,  Oates,  Stat.  U.  S.,  §  905,  see  the  following 
43  Ala.  517;  Dickey  v,  Vann,  81  Ala.  cases  where  it  was  held  sufficient: 
432.  See  also  Goodman  v.  Winter,  64  She^hard  v.  Carriel,  19  111.  315,  coo- 
Ala.  427;  Brock  v.  Frank,  51  Ala.  90;  taining  an  approved  precedent  of 
Thomas  v.  Morrisett,  76  Ga.  384;  authentication  of  probate  in  another 
Mackin's  Estate,  14  Phila.  (Pa.)  328,  38  state;  Newman  v,  Willetts,  52  111.  98; 
Leg.  Int.  (Pa.)  458.  Calloway  v.  Cooley,  50  Kan.  743.  where 

Where  the  special  capacity  of  a  tes-  all  the  papers  are  set  forth  in  the  state- 
tator  is  necessary  to  making  a  valid  ment  of  the  case  and  pronounced  by 
will,  as  in  case  of  a  feme  covert^  the  the  court  (at  p.  753)  to  be  **  substan- 
allowance  of  the  will  affords  a  conclu-  tially  correct;  Case  v,  McGee,  8  Md. 
sive  presumption  that  such  proof  was  9;  Wilt  v.  Cutler,  38  Mich.  189;  Ken- 
given.  Parker  v,  Parker.  11  Gush,  nard  v.  Kennard,  63  N.  IJ.  308;  Knight 
(Mass.)  519.  V.  Wall.  2  Dev.  &  B.  L.  (N.  Car.)  125; 

**  No  question  arises  except  as  to  the  Ex p,  Povall,  3  Leigh  (Va.)  816. 

validity  and  authentication  of  theorigi-  In  the  following  cases  the  authentic 

nal  probate.     If  that  was  granted  by  a  cation  was  held  insufficient:  Meyers  v, 

tribunal  of  competent  jurisdiction,  and  Smith,  50  Kan.  i;    Bright  z\  White;  8 

it  is  properly  authenticated,  the  ancil-  Mo.  421;  Matter  of  Capper,  85  Iowa  82, 

lary  probate  must  be  allowed."     Brock  in   which  three  cases  the  papers  are 

V,  Frank,  51  Ala.  89,  quoted  in  Dickey  copied   in   full   in  the  opinion  of  the 

V.  Vann,  81  Ala.  425.  court;  Smith  v.  Redden,  5  Harr.  (Del.) 

3.  Otto  r.  Doty,  61  Iowa  23;  Crippen  321;  Lewis  v.  Barnhart,  145  U.  S.  78; 
V.  Dexter,  13  Gray  (Mass.)  330,  where  Levy's  Will,  Tuck.  (N.  Y.)  21;  In  re 
the  court  said :  "  It  is  required  by  the  Clayson,  24  Oregon  542.  See  also 
rule  of  the  Constitution  of  the  United  Harris  v,  Anderson,  9  Humph.  (Tenn.) 
States,  which  requires  that  the  acts  780;  Pope  v.  Cutler,  34  Mich.  150; 
and  judicial  proceedings  in  one  state  Mower  v,  Verplanke,  loi  Mich.  310. 
shall  be  respected  in  the  courts  and  tri-  "A  correct  certificate  of  the  authentl- 
bunals  of  others;  and  by  the  rule  of  cation  of  a  foreign  will  should  include 
the  common  law,  giving  effect  to  judg-  the  probate."  Smith  tr.  Neilson,  13 
ments  of  other  states,  where  they  have  Lea  (Tenn.)  466  {citing  Harris  v.  Andcr- 
a  peculiar  jurisdiction  incase  of  pro-  son,  9  Humph.  (Tenn.)  779;  Marr  v. 
ceedings  in  rem  and  have  custody  of  Gilliam,  i  Coldw.  (Tenn.)  512]. 
the  subject-matter.**  The  case  held  If  the  statute  simply  requires  ao 
that  the  foreign  probate  was  conclusive  '*  authenticated  "  copy,  an  authentica- 
where  the  law  of  the  foreign  domicil  tion  according  to  the  rules  of  the  coin- 
required  no  notice  of  the  probate  pro-  mon  law,  though  not  according  to  the 
ceeding  and  none  was  given.  On  that  Act  of  Congress,  is  sufficient.  Ex  p. 
precise  point  the  court  in  Babcock  v,  Povall,  3  Leigh  (Va.)  816. 
Collins,  60  Minn.  78.  declined  to  ex-  4.  Currell  v.  Villars,  72  Fed.  Rep. 
press  an  opinion.  330;  Matter  of  Hudson,  5  Redf.  (N.  Y.) 

8.  Calloway  v,  Cooley,  50  Kan.  743  333,   holding    that    it    sufficiently  ap- 

\explaining    Gemmell     v,    Wilson,    40  peared  in  that  case  that  the  will  was 

Kan.  764];  Crippen  v.  Dexter,  13  Gray  admitted  to  probate  by  a  properly  con- 

(Mass.)  330;     Matter   of    Dubreuil,   8  stituted  court.     As  to  the  sufficiency  of 

Phila.  (Pa.)  596;    Beatty  v.  Mason,  30  the  foreign  proceedings  and  probate  as 

Md.    413;    Williams    v.    Saunders,    5  authenticated  see  further  Williams  v 

Coldw.  (Tenn.)  81.  Jones,  14  Bush  (Ky.)  418;  Meyers  v, 

A  defective   authentication  may  be  Smith,  50  Kan.  i;    Shannon  v,  Shan- 
amended.     Crippen  v.  Dexter,  13  Gray  non,  iii  Mass.  331. 
(Mass.)  335.  Ai  to  Willi  of  Personalty  the  evidence 

As  to  the  sufficiency  of  the  authenti-  upon  which  the  will  was  probated  in 

1072  Volume  XVI. 


7oraig]i       PROBA  TE  AND  CONTEST  OF  WILLS.         Willi. 

exemplified  by  the  copy  is  attested  and  subscribed  as  required  by 
statute  if  it  devises  real  estate,^  whether  the  court  in  which  the 
will  purports  to  have  been  allowed  had  jurisdiction,*  and  whether 
there  is  any  estate,  real  or  personal,  in  the  territorial  jurisdiction 
of  the  domestic  court  on  which  the  will  may  operate ;  *  and  per- 
haps some  other  questions  may  be  open  to  inquiry.  "* 

b.  Grounds  of  Contest.  —  What  has  just  been  said  as  to  the 
scope  of  the  inquiry  on  the  hearing  indicates  the  grounds  upon 
which  the  application  may  be  resisted  as  well  as  the  issues  that 
must  be  considered  as  irrevocably  determined.*  Thus,  the 
capacity  and  sanity  of  the  testator,  the  due  execution  of  the  will, 
the  absence  of  undue  influence,*  the  competency  of  the  attesting 

the    foreign    court  need   not    appear.  "  Our  courts  decide  nothing  more  as 

Dupoyster    v.    Gagani,    84    Ky.    406,  to  the  validity  of  the  instrument  than 

where  the  court  said:    **  If  the  record  was  decided  by  the  foreign  tribunal; 

and  judgment  of  the  foreign  court  of  and  if  it  had  no  jurisdiction  over  the 

probate  admitting  such  will  to  probate  subject,  or  power  to  make  the  record, 

fail  to  show  evidence  to  the  contrary,  it   follows  as  a  natural   consequence 

our  courts  of  probate   must  presume  that  the  courts  of  this  state  can  take 

that  the  evidence  before  the   foreign  no  jurisdiction  of  the  copy  of  such  rec- 

court  of    probate   was  sufficient,   and  ord."    Sturdivantz'.  Neill,  27Miss.  165. 

admit  the  authenticated  copy  of  such  8.  Williams  v.  Saunders,  5   Coldw. 

will  to  probate  as  a  will  of  personalty."  (Tenn.)  81;  Crippen  v.  Dexter,  13  Gray 

See  also  Matter  of  Langbein,  i  Dem.  (Mass.)  330. 

(N.  Y.)448;  Matter  of  Gaines,  84  Hun  4.  Crippen  v.  Dexter,  13  Gray  (Mass.) 

(N.  Y.)  520.  330,  where  the  court  said,  **  actual  fraud 

Ai  to  Willi  of  Baal  Eitate,  if  the  stat-  in  obtaining  the  probate  of  the  will,  for 

ute  of  the  state  where  the  will  is  offered  instance,  but  of  this  there  is  no  occa- 

for  record  requires  them  to  be  executed  sion  to  express  an  opinion  in  the  pres- 

according  to  its  laws,  the  transcript  of  ent  case." 

the  foreign  proceedings  and  judgment  6.  See  supra^  p.  1071  ei  seq, 

must  show  "  that  the  evidence  heard  6.  Crippen  v.  Dexter,  13  Gray  (Mass.) 

there  was  sufficient  to  authorize  our  333,  an  appeal  from  the  decree  of  the 

courts  of  probate  to  admit  such  will  to  probate  court  admitting  to  recoid  a 

record,  had  the  same  been  offered  for  copy  of  a  will  probated  in  Connecticut 

probate  originally  in  our  courts  of  pro-  which  contained  a  devise  of  lands  in 

bate."     Dupoyster  v.  Gagani,  84  Ky.  Massachusetts,    Chief    Justice    Shaw 

407.    To  the  same  effect  are  Williams  writing  the  opinion  of  the  court;   Ives 

V.  Jones,  14  Bush  (Ky.)  418;    Bate  v,  v.  Salisbury,  56  Vt.  565,  holding  that  it 

Incisa,  59  Miss.  513;  Matter  of  Lang-  would  contravene  the  full   faith  and 

bein,  i  Dem.  (N.  Y.)  448;   Langbein's  credit  clause  of  the  Federal  Constitu- 

Estate,  2  Civ.  Pro.  Rep.  (N.  Y.  Surro-  tion  to  allow  the  validity  of  the  will  to 

gate  Ct.)  226;  Lock  wood  v.  Lock  wood,  be  attacked  on  the  ground  of  undue  in- 

51  Hun  (N.  Y.)  337;    Shearer's  Estate,  fluence  or  want  of  testamentary  capac- 

I  Civ.  Pro.  Rep.  (N.  Y.  Surrogate  Ct.)  ity;    Levy's  Will,   Tuck.   (N.  Y.)  20; 

455;  In  re  Clayson*s  Will,  24  Oregon  Poole  v.  Jackson,  66   Tex.  382.     See 

542;    Williams  v.  Saunders,  5  Coldw.  also    Harris    c/.    Harris,   61   Ind.   117. 

(Tenn.)  81.     See  also  Robert's  Succes-  Compare  Hebert  v.  Winn,  24  La.  Ann. 

sion,  2  Rob.  (La.)  427.     And  as  to  pre-  385.     In  Otto  v.  Doty,  61  Iowa  23,  the 

sumptions  in  aid  of  the  foreign  record  court,  speaking  of  a  will  devising  real 

see  Crusoe  z/.  Butler,  36  Miss.  150.  estate,   said:    **  Whether    the  foreign 

1.  Dublin   V,  Chadbourn,    16  Mass.  adjudication  should  be  deemed  conclu* 

441,  holding,  however,  that  the  deci-  sive  in  respect  to  the  testator's  testa- 

sion  of  the  court  in  which  it  is  offered  mentary  capacity  or  in  respect  to  the 

for  record  is  conclusive  upon  this  point  absence  of  undue  influence  we  need 

as  against  collateral  attack.  not  determine." 

3.  Crippen  v.  Dexter,  13  Gray  (Mass.)  In  South  Carolina,  by  statute,  if  the 

330;  Stark  V,  Parker,  56  N.  H.  481.  foreign  probate  was  not  in  solemn  form 
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witnesses,*  the  regularity  of  the  foreign  probate  proceedings,* 
and  the  facts  properly  shown  by  the  foreign  record  *  cannot  be 
controverted.  But  the  .application  may  be  opposed  on  the 
ground  that  the  copy  of  the  will  or  of  the  record  of  the  foreign 
probate  is  not  properly  authenticated,^  that  the  probate,  though 
duly  authenticated,  is  insufficient  on  its  face,^  that  the  will  is 
insufficiently  executed  as  to  its  disposition  of  real  estate  within 
the  state,*  that  the  foreign  court  had  no  jurisdiction,^  or  that  the 
party  prosecuting  the  application  for  record  has  no  interest.®  As 
to  collateral  attack  for  error  in  dbposing  of  these  objections,  see 
infra,  p.  1077. 

c.  Form  of  Contest  and  Trial  Thereof.  —  Some  of  the 

statutes  expressly  or  by  clear  implication  allow  a  contest  of  the 
application  without  providing  a  definite  procedure.*  In  those 
states  where  the  statute  requires  written  objections  to  be  filed 
when  an  application  for  original  probate  is  contested  '*  it  may  be 
well  to  follow  that  practice  in  opposing  an  application  to  record 
a  foreign  will.^^    Since  questions  of  fact  will  seldom  arise  the  trial 

it  is  not  conclusive,  and  may  be  con-  the  will  was  admitted  to  probate  on  the 
tested  for  want  of  testamentary  capac-  testimony  of  a  single  .witness,  the 
ity  or  for  fraud  or  undue  influence,  authenticated  copy  should  not  be  ad- 
Rev.  Stat.  S.  Car.,  1893,  g  2007.  mitted  to  record. 

1.  Duolin   V.   Chadbourn,    16   Mass.  6.  Dublin  t^.  Chadbourn.  16  Mass, 441. 

433,  cited  with  approval  in  Crippen  v,  '*  The  probate  of  a  will  might  be  sec 

Dexter,  13  Gray  (Mass.)  333.  aside  so  far  as  it  concerned  real  estate 

8.  Crippen  v.  Dexter,  13  Gray  (Mass.)  in  this  state,  if  not  executed  in  accord- 

333.  ance  with  the  law  of  this  state.'*    Otto 

8.  Barr  v,  Closterman,  2  Ohio  Cir.  v.  Doty,  61   Iowa  23,  citing  Lynch  sr. 

Ct.    Rep.   387,    I   Ohio  Cir.   Dec.  551,  Miller.  54  Iowa  516. 

where  the  court  said:    **  For  instance,  7.  Where    the    jurisdiction    of    the 

if  it  showed  that  the  will  was  admitted  foreign  court  depended  upon  the  domi- 

to  probate  by  the  proper  court,  and  on  dl  of  the  testator  its  determination  of 

the  oaths  of  a  proper  number  of  wit-  the  question  in  its  own  favor  was  held 

nesses,  such  facts  so  stated  in  the  rec-  not  to  be  conclusive  in  Stark  v.  Parker, 

ord  could   not  be  disproved  by  other  56  N.    H.   481.     But  see  Corrigan  v^ 

evidence.*'  Jones.  14  Colo.  314. 

The  foreign  probate  cannot  be  at-  8.  Lytle's  Succession,   i   Rob.  (La.) 

tacked  on  the  ground  that  the  evidence  268.     See  supra^  p.  1069. 

was  not  sufficient  to  justify  the  finding  9.  See   Code    Georgia^    1895,  §  3301; 

of  the  court.     Dickey  v.  Vann,  81  Ala.  Pub.    Stat.  New  Hampshire^   1891,   c. 

432,    where  the  court  said   the   judg-  187,  g    14;    Gen.   Laws  Rhode  Island^ 

ment,  based   on   such   evidence,   may  1896,    c.    211,   §   10;    and  the  statutes 

have  been  erroneous,  but  was  not  void,  providing  for  notice  and  hearing  cited 

and  could  not  be  collaterally  attacked;  supra,  p.  1071,  note  i. 

Leatherwood  v.  Sullivan,  81  Ala.  462.  Contsit  of  Judgmtnt  Admitting  to  Bae- 

See   also  Smith   v.   Redden,    5    Harr.  ord,  —  See  infra^  p.  1076. 

(Del.)  321.  10.  See/n/rj,  p.  1007. 

4.  Lytle's  Succession,  i   Rob.   (La.)  11.  In  Matter  of  Capper,  85  Iowa  82, 

268.     See  supra^  p.  1072,  note  3.  written  grounds  of  contest  were  filed, 

6.  Barr  v.  Closterman,  2  Ohio  Cir.  the  contestant  attacking  the  sufficiency 

Ct.   Rep.  387,   I  Ohio  Cir.   Dec.   546,  of  the  authentication.     There  was  also 

holding  that  where  it  was  proved  that  a  contest  in  Otto  v.  Doty,  61  Iowa  23. 

the  law  of  a  sister  state  required  the  In  Stackhouse  r.  Berryhill,  47  Minn, 

testimony  of  more  than  one  witness  in  21.     a     purchaser    of    real    property 

order  to    constitute  a   valid   probate,  through  prior  administration  proceed- 

and  the  record  produced  showed  that  ings  had  upon  the  estate  as  if  it  were 
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is  almost  invariably  by  the  court.* 

6.  Order  or  Judgment  -^  In  allowing  or  dismissing  thfi  appli- 
cation the  court  acts  judicially,*  and  the  filing  or  recording  is 
of  no  effect  unless  it  be  directed  by  an  order  or  judgment  of 
the  court*  On  the  other  hand,  an  order  to  record  the  copy  of 
the  will  is  effectual  for  all  purposes  though  the  copy  be  not  in 
fact  spread  upon  the  records.^    If  the  will  is  in  a  foreign  language 

intesute  filed  written  objections.     In  contemplated  by  the  language  of  the 

Crippen  V,   Dexter,    13    Gray  (Mass.)  statute  or    expressly  required.      See 

330,  a  contest  on  appeal  from  the  pro-  Bums*s   Annot.    StaL   Jndi4ma^   1894, 

bate    court,    reasons  of    appeal   were  ^  2763;    Evansville   Ice,   etc.,   Co.   v. 

filed,  which  accords  with  the  Massa-  Winsor,  148  Ind.  682,  holding  that  the 

chusetts  practice  in  respect  of  original  order  need  not  contain  a  finding  of 

domestic  probate  of  wills  (see  supra^  p.  jurisdictional  facts;  Gen.  Stat.  Kansas^ 

1021,  note).     In  Barr  v.  Closterman,  7  1897,  c.  no,  §  26;  Gen.  Stat.  Maim^ 

Ohio  Cir.   Ct.  Rep.  371,   4  Ohio  Cir.  1883,   c.  64,   §    13;    Pub.    Slat.    New 

Dec.  641,  2  Ohio  Cir.  Ct.  Rep.  387,  i  Hampshire^  1891,  c.   187,  §   14;    Rev. 

Ohio  Cir.  Dec.  546,  3  Ohio  Cir.  Ct.  Rep.  Codes  North  Dakota^  1895,  <^  6335,  pro- 

441,  2  Ohio  Cir.  Dec.  251,  parties  in-  viding  that  the  decree  must  contain 

te rested  were  allowed  by  the  probate  findings  that  the  will  was  executed  ac- 

court  to  intervene  and  resist  the  appli-  cording  to  law,  that  the  authentication 

cation,  but  in  the  case  last  cited  the  was  sufficient,  and   that  the  original 

Circuit  Court  held  that  there  was  no  probate  was  granted  by  a  court  of  com- 

express  warrant  for  it  in  the  statute,  petent   jurisdiction    and     remains    in 

and  seemed  inclined  to  condemn  the  force;  Bates's  Annot.  Stat.  Ohio^  1897, 

practice.     But  in  that  state  the  pro-  §  594^* 

ceedings    upon    original  applications  Orders  were  made  in  Goldtree  v.  Mc- 

for   probate    of    wills    are    ex  parte,  Alister,  86  Cal.  99;  Parker  v,  Parker. 

Feuchter  v.   Keyl,  48    Ohio    St.   367.  11  Cush.  (Mass.)  522,  each  of  which 

'Compare  Matter  of  Howell,  29  N.  J.  L.  cases  contains  a  precedent  of  an  order; 

399,  where  the  court  said:  '*  lo  allow  a  Calloway    v.    Cooley,    50    Kan.    743; 

caveat  in  such  a  case  would  be  to  de-  Stackhouse    v,    Berryhill,    47     Minn, 

feat    the    act.'*     See    also    Beatty    v.  21. 

Mason,  30  Md.  413.  Diitliigiilshlng  Betwetn  Baalty  and  P«r- 

1.  In  our  examination  of  the  reported  sonalty.  —  In  Kentucky  an  order  is  con- 
cases  we  have  noticed  only  one  where-  templated,  ior  the  statute  makes  a 
in  it  appears  that  a  jury  trial  was  had.  distinction  between  a  will  of  realty  and 
In  Stark  r.  Parker,  56  N.  H.  481,  an  one  of  personalty,  and  the  order  ought 
issue  was  sent  to  the  jury  to  determine  to  show  whether  it  is  admitted  as  one 
the  domicil  of  the  testator,  the  jurisdic-  or  the  other.  Williams  v.  Jones,  [4 
tion  of  the  foreign  court  depending  Bush  (Ky.)  418.  However,  if  the  order 
upon  the  solution  of  that  question.  is  in  general  terms  it  will    be  given 

3.  Williams   v    Saunders,  5  Coldw.  effect  according  as  the  evidence  in  the 

(Tenn.)  82,  holding  that  the  entry  of  an  transcript  of  the  foreign  proceedings 

order  may  be  compelled  by  mandamus  shows  that  it  was  properly  probated  as 

in  the  absence  oif  any  other  specific  a  will  of  realty  or  merely  of  personalty, 

remedy.  Dupoyster  v,  Gagani,  84  Ky.  408. 

8.  Barstow  r.  Sprague,  40  N.  H.  32,  In  New  York  see  Matter  of  Merriam, 

holding  on  collateral  attack  that  a  de-  136  N.  Y.  61. 

cree  will  not  be  presumed.  See  also  4.  McClaskey  v,  Barr,  47  Fed.  Rep. 
Williams  z/.  Saunders,  5  Coldw.  (Tenn.)  154.  affirmed  54  Fed.  Rep.  781;  Clow 
81,  holding  that  no  appeal  will  lie  un-  v,  Plummer,  85  Mich.  556,  where  the 
less  there  is  an  order  or  judgment  of  court  said:  *' The  mere  fact  that  the 
the  court  on  the  record.  Contra^  Gem-  will  was  not  recorded  would  not  be  a 
mell  V.  Wilson,  40  Kan.  764,  where  the  fatal  defect  to  the  proceedings  in  the 
will  was  recorded  without  any  order  probate  court.  ♦  *  *  The  record- 
directing  it,  and  the  court  held  an  order  ing  was  a  mere  omission  of  clerical 
unnecessary  since  the  statute  did  not  duty  on  the  part  of  the  court,  and  could 
require  it.  be  performed  at  any  time,  having  rela- 

An  order  or  judgment  is  frequently  tion  back  to  the  time  of  its  allowance." 
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the  court  should  translate  it  into  English.* 

7.  Statutory  Contest  of  Order  or  Jud^ent  Admitting  to  Beoord.  — 
In  several  of  the  states  it  is  provided  by  statute  that  an 
order  or  judgment  admitting  to  record  a  copy  of  a  will  pro- 
bated in  a  foreign  state  or  country  may  be  contested  in  the 
same  manner  as  a  domestic  judgment  allowing  an  original  probate 
of  a  will.'  It  has  been  held  that  such  a  statute  is  unconstitu- 
tional in  so  far  as  it  authorizes  an  attack  upon  the  validity  of  a 
foreign  will  of  personal  property.' 

8.  Second  Application  After  Allowance  or  Bejection  of  Former.  — 
Where  an  authenticated  copy  of  a  foreign  will  has  once  been 
admitted  to  record  on  due  application,  a  second  application  for 
the  same  purpose  will  be  dismissed,*  and  a  dismissal  of  the  first 
application  on  the  merits  would  ordinarily  have  the  same  result.* 

9.  Appeal  or  Error.  —  The  order  or  judgment  allowing  or  dis- 
missing the  application   is  appealable,'  but   only  by  a  party 

1.  Caulfield  v,  Sullivan,  85  N.  Y.  153.  proper  on  the  original  application  for 

holding  that  the  translation  is  a  part  of  record,  as  to  which  see  supra,  p.  1073. 

the  decree,  and,  like  the  rest  of  it,  un-  8.  Harris    v.    Harris,   61    Ind.    117. 

assailable  collaterally.  See    also     Williams    v.    Saunders,    5 

3.  Arkansas,  —  Sand.  &  H.  Dig.  1894,  Coldw.  (Tenn.)  75.     But  it  is  constitu^ 

§  7431.  tional  so  far  as  it  relates  to  devises  of 

'  Indiana,  —  Burns's     Annot.     Stat,  realty.      Evansville   Ice.   etc.,   Co.   v. 

1894,  §  2770;  Niederhaus  v,   Heldt,  27  Winsor,   148  Ind.  682,  limiting  Harris 

Ind.  480.  V,  Harris,  61  Ind.  117.     See  also  Wins- 

Iowa,  —  Lynch   v.   Miller,    54  Iowa  low  r.  Donnelly,  119  Ind.  566. 

516.  4.  Roberts  v.  Flanagan,  21  Neb.  503. 

Kentucky,  —  Sneed  v,  Ewing,  5  J.  J.  The  remedy  is  by  appeal.     See  infra. 

Marsh.  (Ky.)  460.  the  next  section. 

Mississippi,  —  Annot.   Code   1892,   §  6,  i'M/ra,  p.  1000;  Matterof  Dubreuil, 

1829.  8  Phila.  (Pa.)  596,  holding,  however. 

Missouri,  —  Rev.  Stat.  1889,  §  8902,  that  where,  as  in  that  case,  the  former 

quoted  in  Keith  v,  Keith,  97  Mo.  227.  dismissal  was  not  on  the  merits,  but 

Ohio,  —  Meese  v,  Keefe,  10  Ohio  362;  was  caused  by  a  defective  authemica- 
Barr  v,  Closterman,  2  Ohio  Cir.  Ct.  tion  of  the  foreign  will,  it  could  be  re- 
Rep.  387,  I  Ohio  Cir.  Dec.  549  \citing  propounded  upon  proper  authentica- 
Rev.  Slat.,  §  5933];  Bailey  v,  Bailey,  8  tion. 

Ohio  246;  Meese  v,  Keefe,  10  Ohio  362.  In  Ohio,  since  no  appeal  is  allowed 

See  also  Jones  v.  Robinson,  17  Ohio  St.  from   an    order    refusing  to  admit  a 

182;    Manuel  v,  Manuel,   13  Ohio  St.  foreign  will  to  record,  it  is  held  that  a 

458.  new  application  may  be  made  on  other 

Oregon.  —  Hill's  Annot,  Laws  1892,  and  fuller  proof.     Barr  v.  Closterman, 

§  3084.  3  Ohio  Cir.  Ct.   Rep.  441,  2  Ohio  Cir. 

Tennessee,  —  Shannon's  Annot.  Code  Dec.  251,  following  Chapman's  Will,  6 

1896,  §  3922.  Ohio  149,  and   Hunter's  Will,  6  Ohio 

West  Virginia,  —  Code   1887,  c.  77,  499,  wherein  the  repropounding  of  do- 

§  25.  mestic  wills  for  original  probate  was 

As  to  the  various  methods  of  contest-  allowed,  as    the  statute  at  that  time 

ing  wills  admitted  to  original  probate,  provided  for  no  appeal, 

see  supra,  p.  994.  6.  See   Sand.  &   H.   Dig.  Arkansas, 

IntarMt of  ContMtant.  —  Itcanbecon-  1894,  §  7409:   Corrigan   v,  Jones,    14 

tested    only    by    a     party    interested.  Colo.  311;    Matter  of  Capper,  85  Iowa 

Harris    v.    Harris,   61    Ind.    117.     See  82;  Crippen  v.  Dexter,  13  Gray  (Mass.) 

supra,  p.  1008.  330;    Clow  v,  Plummer,  85  Mich.  557; 

The  OroiuLdi  of  Contest  must  doubtless  Stackhouse  v.  Berryhill,  47  Minn.  21: 

be  confined  to  such  as  would  have  been  Kennard  v,  Kennard,  63  N.   H.   303; 
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interested  in  the  proceeding  for  record.* 

10.  Collateral  Attack  on  (Mer  or  Judgment  Admitting  to  Beoord.  — 
The  order  or  judgment  admitting  the  copy  of  the  foreign  will  to 
record  cannot  be  collaterally  attacked  *  except  for  want  of  juris- 
diction.'    Thus  an  erroneous  finding  that  the  copies  of  the  will 

Stark  V.  Parker,  56  N.  H.  481*  Wallace  open  to  collateral  attack.    ShoeoDerg- 

V,  Wallace,  3  N.  J.  Eq.  618  [but  com^  er's  Estate,  139  Pa.  St.  132,  distinguish- 

pare  Matter  of  Howell,  29  N.J.  L.  399J;  ing  Prick's  Appeal,  114  Pa.  St.  29,  and 

In  re  Clayson,  24  Oregon  542;  Ives  v.  Wall  v.  Wall,  123  Pa.  St.  545.     See  also 

Salisbury,  56  Vt.  565.  Goodman  v.  Winter,  64  Ala.  410,  hold- 

*'  It  might  be,  and  we  think  it  prob-  ing    that     the    proceeding    need    not 

able,*'  that  an  appeal  would  lie  from  affirmatively     show      that     the     will 

the  judgment  of  the  court  on  the  appli-  '*  touched  or  concerned  estate  in  this 

cation,  said   the  court  in  Williams  v.  state,"   the  words    quoted    being   the 

Saunders,  5  Coldw.  (Tenn.)  82.  language  of  the  statute  allowing  such 

Contra  in  Ohio.  —  Barr  v,  Closterman,  wills    to    be    recorded.     But   compare 

3  Ohio  Cir.  Ct.  Rep.  441,  2  Ohio  Cir.  McClaskey  v,  Barr,  47  Fed.  Rep.  170, 

Dec.  251;  2  Ohio  Cir.  Ct.  Rep.  387,  i  which  seems  to  hold  that  if  there  was 

Ohio  Cir.  Dec.  546,  both  cases  holding  no  estate  within  the  county  the  pro- 

that  no  appeal  lies  from  a  dismissal  of  ceeding  is  void. 

the  application;  but  the  last  case  held  The  Dne  Exeention  of  the  Will  is  con- 
that  the  ruling  was  reviewable  on  peti-  clusively  established  by  its  admission 
tion  in  error.  to  record.    Vance  v,  Anderson,  39  Iowa 

1.  Besancon  v,  Brownson,  39  Mich.  426. 

388.  8.  Whalen  v,  Nisbet,  95  Ky.  464. 

8.  Goodman  v.  Winter,  64  Ala.  410;  Copy  of  Will  Indiipeniable. —  In  Mower 

Dickey  v.  Vann,  81  Ala.  432;  Winslow  r.  Verplanke,  loi  Mich.  210,  105  Mich. 

V,  Donnelly,  119  Ind.  565,  holding  that  398,  the  record  of  the  probate  court  in 

the  order  cannot  be    collaterally    at-  Michigan    admitting    an    exemplified 

tacked  on  the  ground  that  the  will  was  copy  of  a  will  probated  in  another  state 

Procured  by  fraud;  Ewing  v.  Sneed,  5  was  excluded  as  evidence  because  no 

.  J.  Marsh.  (Ky.)  459:  Whalen  v.  Nis-  copy  of  the  foreign  probate  was  filed  in 

bet,  95   Ky.  464;    Parker  v,  Parker,  11  the  probate  courL     To  the  same  point 

Cush.  (Mass.)   519:    Dublin   v,   Chad-  see  Pope  v.  Cutler,  34  Mich.  150. 

bourn,  16   Mass.  433;    Stackhouse  v,  ,  Will  InTalid  on  Its  7aee. —  The  record 

Berryhill,  47  Minn.  20;    Lyon  v,  Glea-  is    open    to    collateral  attack  on   the 

son,  40  Minn.  434;  Crusoe  v,  Butler,  36  ground  that  the  will  shows  upon  its 

Miss.   150;    Roberts  v,    Flanagan,    21  face  that  it  was  not  executed  with  the 

Neb.  503;   Caulfield  v,  Sullivan,  85  N.  formalities  required  by  law.     Nelson 

Y.  153:    Bailey  v,  Bailey,  8  Ohio  239;  v.  Potter,  50  N.  J.  L.  324. 

Shoenberger's  Estate,  139  Pa.  St.  132:  Foreign  Probate  IntnAoiont.  —  If  the 

Townsend  v.  Downer,  32  Vt.  183.    See  record  of  the  foreign  probate  does  not 

also    Gaven    v.   Allen,    100    Mo.   300.  show  that  the  will  was  duly  proved,  as 

Compare  Robert  v.  Allier,  17  La.  14.  to  a  devise  of  real  estate,  according  to 

Failnre  to  Oive  Votioo  of  the  proceed-  the  requirement  of  the  law  of  the  state 

ings  as  required  by  statute  is  not  an  where  it  is  sought  to  be  recorded,  its 

available  objection  on  collateral  attack,  allowance  by  the  domestic  court  may 

Dickey  v.  Vann,  81  Ala.  425.  be    collaterally    impeached.     Bate    t . 

Insnfleienej  of  iTidonoo.  —  A  conten-  Incisa.  59  Miss.  513. 
tion  on  collateral  attack  that  there  was  Booodont  HaTing  Bomoitie  DomieiL  — 
insufficient  evidence  that  the  will  had  In  Mississippi  and  perhaps  in  a  major- 
been  **  duly  proved  and  allowed  *'  in  ity  of  the  states  (see  Jt^ra,  p.  1067,  note 
the  foreign  tribunal,  was  overruled  in  3),  the  statute  authorizing  the  record- 
Goldtree  v.  McAlister,  86  Cal.  loi.  ing  of  foreign  probated  wills  is  con- 

Vo  Estate  in  tho  Ooontj.  —  The  deci*  strued  not  to  apply  to  wills  executed  in 

sion   of  the   probate  judge  admitting  a  foreign  jurisdiction  by  a  person  who 

the   will  to  record  that  the  principal  died  there,  but  who  was  domiciled  in 

part  of  the  lesutor's  goods  are  within  Mississippi,  though  the  will  was  ad- 

his  coun(v,  where  that  fact  is  a  statu-  mitted  to  probate  in  the  foreign  juris- 

tory  requisite  to  his  jurisdiction,  is  not  diction,    and    operated    partly    upon 
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and  of  the  foreign  proceedings  were  duly  authenticated  is  a  mere 
error  in  procedure,  reviewable  only  on  appeal  or  error  or  other 
direct  attack.* 

y.  Bills  nr  Chavcsbt  avs  Statxttobt  Sxtits  to  Sstablish  oe 
Set  Aside  Wills.  —  See  article  Wills.* 

property  there  situated.    Therefore,  if  In  Wilt  v.  Cutler,  38  Mich.  189.  a 

a  duly  authenticated  copy  of  such  a  case  of  collateral  attack,  the  sufficiency 

will  and  its  foreign   probate  are  ad-  of  the  authentication  was  considered 

niitted  to  record  in  Mississippi  the  pro-  and   decided  as  if  the    question   was 

ceeding  may  be  collaterally  attacked  properly    raised    in    that    proceeding, 

for  want  of  jurisdiction.     Bate  v.  In-  See  also  Pope  v.  Cutler,  34  Mich.  150; 

cisa,  59  Miss.  513;  Sturdivant  r.  Neill,  Smith  v.  Redden,  5  Harr.  (Del.)  321; 

27    Miss.    157;    Morris  v.   Morris,   27  Morris  v,  Morris,  27  Miss.  847.  where 

Miss.  847.  the  question  was  not  discussed  but  ap- 

1.  Goldtree  v.  McAlister,  86  Cal.  93;  pear&  to  have  been  clearly  decided  m 

Stanley  v.  Morse,  26  Iowa  454;  Callo-  favor  of  collateral  attack, 

way  V.  Cooley,  50  Kan.  743;  Brown  v.  3.  As  to  statutory  suits  to  establish 

Landon,  30  Hun  (N.  Y.)  57;  Townsend  wills  already  o£fered  for  probate,  and 

V,  Downer,  32  Vt.  183.  rejected,  see  supra^  p.  1065.    The  cases 

Contra. — Beattyv.  Mason,  30  Md.  413,  to  be  discussed  in  the  article  Wiixs 

as  to  wills  of  realty  where  the  statute  are  those  where  the  will  has  not  been 

makes  the  record  only  prima  facie  evi-  offered    for    probate    in    the    probate 

dence.  court. 
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PROCEDENDO. 

See  article  MANDATE  AND  PROCEEDINGS  THEREON^ 
vol.  13,  p.  835. 


PROCESS. 

See  article  SUMMONS  AND  PROCESS. 


PROCHEIN  AMI. 

See  article  NEXT  FRIEND,  vol.  14,  p.  996. 


PRO  CONFESSO. 

See  article  DECREES,  vol.  5,  p.  946. 


PRODUCTION  OF  DOCUMENTS. 

See  article  DISCOVER  F,  PRODUCTION,  AND  INSPECTION, 
vol.  6,  p.  728. 

PROFANE   SWEARING. 

L  DsFinTiov,  1079. 

IL  IKBIOTMSVT,  108a 
CROSS-REFERENCE. 

See  in  general  article  BLASPHEMY,  vol.  3,  p.  633. 

L  DsFnriTlov.  —  Profane  swearing  is  irreverently,  disrespect- 
fully, or  contemptuously  taking  the  name  of  God  in  vain.* 

1.  Bodenhamer  v.  State,  60  Ark.  10.  Cornish,  8  Conn.  375;  Gaines  v.  State, 

OmiMion  of  Vama  of  Bdty  —  "  Damn."  7  Lea  (Tenn.)  410. 

—  Anv  words  importing  an  imprecation  When  the  word  "  damn  **  in  used  in 

of  future  divine  vengeance,  or  imply-  the  same  sense  as  "  God  damn,*'  the 

ing  divine  condemnation,  may  consd-  omission  of  the  word*'  God  **  is  itama- 

tute    profane    cursing.     Holcomb    r.  terial,  for  if  the  word  **  damn  *'  is  used 
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H  Ikbictuvt.  —  In  an  indictment  for  profane  swearing,  as  in 
other  cases,  every  material  constituent  of  the  offense  charged 
must  be  averred.* 

Word!  Vied.  —  The  allegations  must  set  forth  specifically  the 
words  used.* 

Where  Bone.  —  The  averment  that  the  words  were  uttered  in  the 
presence  and  hearing  of  divers  persons  must  be  specific* 

Pubic  Vniiance.  —  Where  not  based  upon  statute,  there  must  be 
a  distinct  allegation  that  the  acts  were  so  repeated  and  public  as 
to  have  become  an  annoyance  and  inconvenience  to  the  public* 

in  a  sense  importing  an  imprecation  of  could  be  heard  at  the  distance  of  two 

future  divine  vengeance  it  is  profane  or  three  hundred  yards,  and  from  dark 

whether  the  name  of  the  Deity  be  called  until  eleven  o'clock  at  night,  and  that 

or  not.     Foster  v.  State,  99  Ga.  56.  persons  in  the  street  and  houses  heard 

The   use  of   the   word  '*  damn  "   is  him,  the  court  said  that  profane  swear- 

profanity  without  being  used  in  con-  ing  in  public  might  be  so  used  as  to  be 

nection   with   the  name  of  the  Deity,  a  nuisance,  as,  for  instance,  if  it  be 

State  V,  Wiley,  (Miss.  1898)  24  So.  Rep.  loud  and  continued,  but  the  fact  must 

194.  be  so  charged  in  the  indictment.     The 

1.  Goree  v.  State,  71  Ala.  7.  probata  cannot  supply  the  want  of  the 

In  the  Preienee  of  Others.  —  If  the  in-  allegata.    State  r.  Powell.  70  N.  Car. 

dictment  be  in  other  respects  good,  it  is  67. 

not  a  fatal  defect  to  omit  the  allegation  And  where  the  indictment  charged 

that  the  words  were  uttered  in  the  pres-  that  the  defendants  did,  on  the  public 

ence  of  divers  citizens,  the  omission  streets  and  highways,  profanely  curse 

being    supplied    by   other  averments,  and  swear  and  take  the  name  of  God 

Gaines  v.  State,  7  Lea  (Tenn.)  410.  in  vain,  to  the  evil  example  and  to  the 

3.  State  V.  Jones,  9  Ired.  L.  (N.  Car.;  common  nuisance  of  good  citizens,  but 
38;  State  V,  repper,  68  N.  Car.  259.  did   not  aver  the    facts    and  circum- 

8.  Goree  t^.  State,  71  Ala.  7;  Com.  v,  stances  necessary  to  make  it  a  com- 

Linn,  158  Pa.  St.  22.  mon  nuisance,  the  court  held  that  the 

Ininffident  Avermeiiti.  —  An  averment  manner  and  occasion  of  the  utterance 
that  the  swearing  was  done  publicly  is  should  be  of  theo£fensive  and  annoying 
insufficient,  for  such  may  have  been  character  which  is  necessary  to  make 
true  if  the  act  was  done  openly  or  with-  it  a  public  and  common  nuisance  as 
out  concealment,  and  in  a  proper  place,  distinguished  from  a  mere  private  nui- 
Where  the  indictment  charged  that  sance.  and  should  be  so  charged, 
defendant,  in  the  public  streets  of  a  Com.  v,  Linn,  158  Pa.  St.  32. 
town,  "  with  force  and  arms,  and  to  It  is  not  sufficient  to  the  conviction 
the  great  displeasure  of  Almighty  God,  of  the  defendant  that  the  state  should 
and  the  common  nuisance  of  all  the  show  by  its  evidence  that  the  defend- 
good  citizens  of  the  state  then  and  ant  has  been  guilty  of  a  nuisance;  the 
there  being  assembled,  did,  for  a  long  indictment  must  charge  it.  It  must 
time,  to  wit,  for  the  space  of  twelve  set  forth  specially  the  whole  fact  with 
seconds,  profanely  curse  and  swear  such  certainty  that  the  court  may  be 
and  take  the  name  of  Almighty  God  in  able  to  see  judicially  that  it  rests  on 
vain,  to  the  common  nuisance  as  sufficient  grounds.  Nor  will  it  be  suffi- 
aforesaid,'*  etc.,  it  was  held  defective  cient  if  the  indictment  charges  that  the 
in  this  particular.  State  v.  Pepper,  68  acts  were  done  to  the  common  nui- 
N.  Car.  359.  sance  of  all  the  good  citizens  of  the 

4.  State  V.  Graham,  3  Sneed  (Tenn.)  state,  unless  the  acts  so  charged  in  law 
134;  State  V,  Ellar,  i  Dev.  L.  (N.  Car.)  amount  to  a  nuisance.  State  v,  Jones, 
267;  State  r.  Kirby,  i  Murph.  (N.  Car.)  9  Ired.  L.  (N.  Car.)  38. 

254;    State   V,   Waller,   3   Murph.  (N.  ttngleAeti.  —  Where  the  indictment 

Car.)  229;    State  v,  Powell,  70  N.  Car.  alleges  single  acts  of  profane  swearing 

67:  Goree  r.  State,  71  Ala.  7.  it  is  not  good,  for  it  must  be  charged 

Inmfldent     Avermenti.  —  Where     it  that  the    repetition    of    the  acts   has 

was  proved  that  the   defendant   used  caused   public    annoyance.     Goree   v. 

profane  language  so  loudly  that   he  Sute,  71  Ala.  7;  State  v.  Pepper,  68  N. 
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WlMre  tha  OffmM  It  ttatntorj  it  is  sufficient  to  charge  the  crime  in 
the  language  of  the  statute.* 

Joinder  of  Oonntt.  —  A  count  for  uttering  profane  language  cannot 
be  joined  with  one  for  making  violent  threats.* 

Car.  350;   State  v.  Waller,  3  Murph.  especially  since  the  question  whether 

(N.  Car.)  329;    Ex  p,  Delaney,  43  CzX,  the  language  was  in  its  nature  likely  to 

478.  provoke  a  breach  of  the  peace  must  be 

1.  State    V,    Moser,    33    Ark.     140;  left  to  the  jury,  depending  as  it  does 

Bodenhamer    v.    State,    60    Ark.    10;  upon  the  manner  of  the  speaker,  the 

Taney  v.  State.  9  Ind.  App.  46;  Steuer  relation  of  the  parties,  and  the  circum- 

V,  State,  59  Wis.  472.     But  see  Walton  stances  under  which  it  was  spoken. 

V.  State,  64  Miss.  307;  Hearn  v.  Sute,  Omiiiion '.of  "  VnlawfiUly."  —  Where  a 

34  Ark.  550;    State  r.  Hutson,  40  Ark.  statute,  in  describing  the  o£fense,  does 

361;  Moore  cr.  State,  50  Ark.  35.     The  not  use  the  word  **  unlawfully,"  and 

indictment    in    the   last    named    case  the  act  charged  in  the  indictment  ap- 

alleged  that  the  defendant  unlawfully  pears  to  be  unlawful,  it  is  unnecessary 

did  make  use  of  violent,  abusive,  and  to  allege  it  to  have  been  unlawfully 

insulting  language  towards  and  about  done.     State  v.  Murphy,  43  Ark.  178. 

one  A.  W.,  and  Tn  his  presence  and  Diitiurbaaoe  of  Individual.  —  Where  a 

hearing,    which  language   was   calcu-  statute  prohibits    the  use  of  profane 

lated  to  arouse  to  anger  him  the  said  language  at  or  near  the  dwelling  or 

A.  W.,  and  cause  a  breach  of  the  peace,  premises  of  another  and  in  the  pres- 

The  court  held  that  though,  on  prin-  ence  or  hearing  of  the  family  of  the 

ciple,  an  indictment  for  this  offense  occupant  or  any  member  thereof,  a 

should  set  forth  the  language  used  by  complaint  charging  a  wilful  disturb- 

the  defendant,  in  order  that  the  court  ance  merely  of  an  individual  bv  such 

might  be  enabled  at  the  outset  to  judge  language  charges  no  offense,    mooks 

whether  any   offense  had  been  com-  v.  State,  67  Miss.  577. 

mitted,  yet  that  the  mention  of  the  per-  %,  Nor  can  two  defendants  be  jointly 

sons  to  whom  the  offensive  language  charged  in  the  same  count  for  uttering 

was  addressed  sufficiently  individuates  the  same  words.    State  v,  Lancaster,, 

the  offense  for  all  pracdcal  purposes,  36  Ark.  55. 
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PROFERT  AND  OYER. 

By  Henry  Stephen. 

I  Pbofebt,  1082. 

1.  Definition^  1082. 

2.  Object  of  Prof ert^  1082. 

3.  How  Made^  1083. 

4.  When  Profert  is  Required^  1083. 

5.  When  Profert  Is  Not  Required^  1085. 

6.  Failure  to  Make  Profert  and  Its  Effect^  io86- 
IL  Otsb,  1086. 

1.  Definition^  1086. 

2.  Object,  1087. 

3.  Demanding  Oyer,  1089. 

4.  Of  What  Not  DemandabUj  109a 

5.  Setting  Out  Oyer,  1091. 

6.  Pleading  After  Oyer,  1092. 

CROSS-REFERENCES. 

As  to  Letters  Testamentary  and  Letters  of  Administration^  sec  article 
EXECUTORS   AND    ADMINISTRATORS,    vol.    8. 
p.  676. 
Profert   of   Bills  and  Notes,   see    article  NEGOTIABLE 
INSTRUMENTS,  vol.  14,  p.  571. 

I  Pbofebt  —  1.  Definition.  —  Profert  is  a  profession  by  a  party 
pleading  that  he  brings  the  paper  which  is  the  foundation  of  his 
claim  or  defense  into  court.* 

2.  Object  of  Profert  —  If  a  party  in  his  pleading  refers  to  a  deed 
and  makes  profert  thereof,  the  deed  is,  by  intendment  of  law,  in 
court  during  all  the  term  after  profert  is  so  made  ;  and  after  the 
term,  if  the  deed  be  not  denied,  it  is  returned  to  the  party  who 
pleaded  it.  By  profert  the  deed  is  shown  to  the  court  in  order 
that  it  may  see  if  it  is  a  valid  deed,  but  not  to  the  opposite  party, 
who,  if  he  wants  to  see  it,  must  crave  oyer.* 

1.  Tlie  Import  and  Pimetioal  Maftnln^  of  or  that  the  copy  thereof  is  annexed  to 

Profert  is  that  the  parly  has  a  <vriting  the  pleading,  but  the  weight  of  opinion 

in  court  ready   to   give  his  opponent  favors  the  proposition  that  where  pro- 

oyer  of  it.     Standard  Loan,  etc.,  Ins.  fert  is  made  of  a  recorded  paper  it  is  for 

Co.  V,  Thornton.  97  Tenn.  i,  citin/^  1  all  purposes  presented  to  the  court  as 

Chitty  on   Pleadings  365  and  18  Am.  part  of  the  plea.     Bogart  v.  Hinds.  25 

and  Eng.  Encvc.  of  Law  (ist  ed.)  510.  Fed.  Rep.  484;  Post  r.  T.  C.  Richards 

The  Term '* Profert,"  it  is  said,  does  not  Hardware  Co.,  26  Fed.  Rep.  618;  Ger- 

now  imply  that  a  written  instrument  main  v,  Wilgus,  29  U.  S.  App.  564. 

pleaded  is  produced  in  court  and  read,  8.  Wymarke's    Case,    5    Coke    74; 
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Modiileatioii  of  Common  Law.  —  But  in  England  and  many  of  the 
United  States  profert  is  abolished,  and  instead  of  it  a  party  is 
required  to  annex  to  his  pleading  a  copy  of  the  instrument  sued 
on,  the  adversary  being  allowed  to  inspect  the  original  document, 
if  he  so  desires,  as  if  profert  had  been  made  as  at  common  law.^ 

3.  How  Hade.  —  The  ordinary  way  of  making  profert  is  to 
insert  in  the  pleading  the  following  words:  "  Which  said  writing 
obligatory  the  plaintiff  [or  defendant]  now  brings  here  into  court, 
the  date  whereof  is  the  day  and  year  aforesaid."  * 

Original  Doeunent.  —  When  profert  has  been  made  of  an  original 
document,  the  original  must  be  furnished  on  oyer,  and  if  a  copy 
is  produced  it  is  insufficient.* 

4.  When  Pifofert  Is  Required.  —  It  is  a  rule  in  all  pleading 
at  common  law  that  where  deeds*  (but  not  simple  con- 
Berry  v.  PuUiam,  i  Hayw.  (N.  Car.)  i6;  (Tex.)  566:  McMillan  Marble  Co.  cr. 
Roberts  t^.  Arthur,  2  Salk.  497;  Anony-  Black,  89  Tenn.  118  {citing  Union 
mous,  3  Salk.  119;  Polk  v,  Mitchell,  i  Bank  v.  Osborne,  6  Humph.  (Tenn.) 
Harr.  (Del.)  433.  319;    Lowry    v,    Medlin,    6    Humph. 

PoiMtsion  of  Writing.  —  Where  there  (Tenn.)  451;  Walt  v,  Walsh,  10  Heisk. 

is  a  profert,  it  must  be  remembered  (Tenn.)  316];  Copewood  v,  Taylor,  7 

that  the   writing  is  in  possession  of  Port.  (Ala.)  33. 

the  court  and  not  of  the  party.  Bac.  8.  Thoresby  v.  Sparrow,  i  Wils.  16; 
Abr.,  tit.  Pleas  and  Pleadings,  (I)  12;  Smith  v.  Woodward,  4  East  585;  Well- 
Brown  v.  Tones,  10  Gill  A  J.  (Md.)  335;  ford  V.  Miller,  i  Cranch  (C.  C.)  514; 
Birckhead  v,  Saunders,  2  Har.  &  G.  Powers  v.  Ware.  2  Pick.  (Mass.)  451; 
(Md.)  83;  Rex  V,  Amery,  i  T.  R.  149.  Wofford  v.  Board  of  Police,  44  Miss. 

ThoWholo  Doetrinooftho  Law  upon  tho  587:  Birney  v,  Haim,  2  Litt.  (Ky.)  262; 

Sntjoet  of  ProfiBrts  is  based  upon  the  Auditor  v,  Wooruif,  2  Ark.  73;   Jones 

theory  that  the  court  shall    be    able  v,  Simmons,  4  Humph.  (Tenn.)  314; 

without  the  intervention  of  a  jury  to  Mason  cr.  Buckmaster,  i  111.  27;  Carson 

settle  a  question  of  law  arising  on  the  v.  Pearl,  4  J.  J.  Marsh.  (Ky.)  92. 

pleadings.     Corlies  v,  Vannote,  16  N.  In  Dugger  v.  Oglesby,  99  111.  405,  the 

J.  L.  324,  citing  Master  v.  Miller,  4  T.  court  said  that  **  where  a  profert  or  an 

K.   339.     It  is,   however,   insisted   by  excuse  for  the  want  of  it  is  necessary^ 

some  that  profert  is  not  made  for  this  if  the  plaintiff  make  profert  of,  and 

reason,  but  that  it  is  a  relic  of  one  of  therebv  profess  to  produce,  the  deed, 

the  original    rules    of    pleading,  that  when  he  is  not  prepared  to  do  so,  and 

every  affirmative  averment    must  be  the  defendant  pleads  non  est  factum^ 

supported  by  an  offer  of  some  mode  of  the  plaintiff  will  be  nonsuited  on  the 

proof.     Stephen's  Pleading  (Andrews's  trial,  as  it  will  not  be  sufficient  in  such 

ed.)  428,  and  Appendix.  case  to  prove  that  the  deed  was  lost  or 

1.  See   the    statutes  of  the  various  destroyed  "  and  then  furnish  a  copy, 

jurisdictions  and  the  following  cases:  The  plaintiff's  course  if  he  has  inad- 

Clary  v.  Thomas,  103  Mass.  44;  Brown  vertently  pleaded  with  a  profert  is  to 

«/.  State,  44  Ind.  222;  Kellogg  f.  Baker,  amend.      Nothing,   when   profert  has 

15  Abb.  Pr.  (N.   Y.  Super.   Ct.)  287;  been  made,  can  dispense  with  the  pro- 

*  People  V,  De  La  Guerra.  24  Cal.  73;  duction  of  the  deed  itself. 

Van  nice  v.  Green,  14  Iowa  262.  But  it  was  held  in  New  York  that 

Ezhihltt.  —  As  to  the  practice  of  at-  profert  of  a  certified  transcript  of  a 

taching  exhibits  to  pleadings,  see  arti-  recorded    instrument    was    sufficient, 

cle  Exhibits,  vol.  8.  p.  736.  Clark  v,  Nixon,  5  Hill  (N.  Y.)  36. 

3.  I  Chitty  on  Pleadings  (i6th  Am.  4.  *'  For  it  is  a  maxim  in  law  that  he 

ed.)  378.     See  also  Stephen's  Pleading  who  is  party  or  privy  in  estate,  or  he 

(Andrews's  ed.),  §  226.  who  justifieth  in  the  right  of  him  who 

An  Ohjoetion  to  tho  Profert  is  too  late  is  party  or  privy,  plead  a  deed,  al- 

when   first  presented   in   an  appellate  though  he  who  is  privy  doth  not  claim 

court.      Holdeman    v.    Knight,    Dall.  but  parcel  of  the  original  estate,  yet  he 
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tracts),*  letters  testamentary,  or  letters  of  administration  *  are 
alleged,  by  virtue  of  which  the  party  founds  either  his  claim  or 
his  defense,  profert  of  them  must  be  made.' 

ibj  B«  EzoQMd.  —  If  profert  be  not  made  in  such  cases,  the 
pleader  must  make  a  sufficient  excuse  for  the  omission,*  as  that 
the  deed  is  lost  or  destroyed  by  time  or  accident  and  that  its 
production  is  impossible,*  or  that  the  document  is  in  the  hands 

ought  to  show  the  original  deed  to  the  Ark.    127;    Pickett  v,  R.   E.  Bank,    8 

court;  and  the  reason  that  deeds  being  Ark.  224;  Pryor  r.  Watson,  8  Ark.  112; 

80  pleaded  shall  be  showed  to  the  court  Gregory  v.  AUyn,  10  Conn.  136;  Chap. 

is  that  to  every  deed  two  things  are  lin  Soc.  v,  Canada,  8  Conn.  286;    Slo- 

requisite  and  necessary;  the  one,  that  cum  v,  Sanford,  2  Conn.  533;   Ander- 

it  be  sufficient  in  law,  and  that  is  called  son   v.  Allison,  2   Head  (Tenn.)   122; 

the  legal  part,  because  the  judgment  Everly  t^.  Marable,  2  Yerg.  (Tenn.)  113. 

of  that  doth  belong  to  the  judges  of  the  And  where  there  were  two  counts  in 

law;    the    other    concerns    matter    of  a  declaration  upon  two  notes,  profert 

fact,  sc,  if  it  be  sealed  and  delivered  of  both  notes  at  the  conclusion  of  the 

as  a  deed,  and  the  trial  thereof  belong-  last  count  was  held  sufficient.     Hynson 

eth    10   the   country.    And    therefore  v,  Ruddel,  11  Ark.  33.    See  also  article 

every  deed  ought  to  prove  itself,  and  Negotiable  Instruments,  vol.  14,  p. 

to  be  proved  by  others:  approve  itself  571. 

upon  its  showing  forth  to  the  court  in  8.  See  article  Executors  and  Admhi. 

two  manners:    i.  As  to  the  composure,  istrators,  vol.  8.  p.  676. 

the  words  to  be  sufficient  in  law,  and  8.  This  is  the  general   rule.     Ley- 

the  court  shall  judge  that.     2.  That  it  field's  Case,  10  Coke  92.     It  seems  to 

be  not  rased  or  interlined  in  material  be  the    ancient  and    well-established 

points  or  places.    *    *    *    3.  That  it  rule  that  a  person  claiming  a  benefit 

may  appear  to  the  court  and  to  the  under  a  specialty  must  make  profert 

party  if  it  were  upon  condition,  limi-  thereof.    Metcalf  v,  Standeford,  i  Bibb 

tation,  or  with  power  of  revocation,  (Ky.)  618.    And  the  principle  is  that 

etc.,  to  the  intent  that  if  it  be  condi-  where  the  deed  is  not  merely  the  ia- 

tlonal,  or  if  there  be  a  limitation  or  strument  but  the  foundation  of  the  ac- 

power  of  revocation  in  the  deed,  if  the  tion,  or  where  the  right  of  action  is  not 

deed  be  single,  or  if  there  wanteth  a  created  by  operation  of  law  but  by  the 

counterpane  of  the  indenture,  the  other  act  of  the  party,  the  obligation  or  anj 

party  might  take  advantage  of  the  con-  instrument  embracing  a  contract  must 

dition,  limitation,  or  power  of  revoca-  be  proferted  in  the  pleading.    AnstiQ 

tion.    ♦    *    ♦    And  these  are  the  rea-  v.  Dills.   1  Tyler  (Vt.)  308;    Smith  r. 

sons  of    law    that   deeds  pleaded    in  Simms,  9  Ga.  418. 

courts  shall  be  showed  forth  in  courts.*'  4.  Wymarke's    Case,     5    Coke    74; 

Leyfield's  Case,  10  Coke  88.  Leyfield's  Case,  10  Coke  92;    Read  v. 

1.  U.  S.  Bank  v.  Sill,  5  Conn.  106;  Brookman,  3  T.  R.  151;  Cutts  v,  U.S., 

Hinsdale  v.  Miles,  5  Conn.  331;  Com-  i  Gall.  (U.  S.)  69;    Hendy  v.  Stephen- 

mercial  Ins.  Co.  v,  Mehlman,  48  111.  son,  10  East  55. 

313;    Regents  v,  Detroit  Young  Men's  The  Vsiul  7oniiila  of  an  Xxbqm  b: 


Soc.,  12  Mich.  138;    Terrell  v.  Atkin-  '*  Which  said    writing   obligatory  (or 

son,  2  Wash.  (Va.)  143.  other  deed)  having  been  lost  by  lapse 

Merely  Fiziiig  a  Seal  to  a  Bimplo  Con-  of  time  (or,  destroyed  by  accidental 

traet  will  not  convert  it  into  a  specialty  fire,  or,  being  in  the  possession  of  the 

of  which  it  is  necessary  to  make  pro-  said ^),  the  said cannot  produce 

fert.    Clement  t/.  Gunhouse,  5  Esp.  N.  the  same  to  the  court  here."    Stephen's 

P.  83;    Baird   v.  Blaigrove,   i   Wash.  PI.  (Andrews's  ed.),  §  226. 
(Va.)  170;  Austin  v.  Whitlock,  i  Munf.        6.  Initromont    Lost    or   Dootroyod. — 

(Va.)  487.  Hinsdale  v.  Miles,  5  Conn.  331;  French 

Promlsoorj  Votes  and  Bills  and  assign-  v.  Marstin,  24  N.  H.  440;  Read  7.  Brook- 

ments  thereof  when  made  by  indorse-  man,   3  T.   R.   151.    The  last-named 

ment  have  in  some  states  been  placed  in  case  is  a  leading  one  on  the  subject, 

the  same  category  as  deeds  at  common  and  places  the  doctrine  on  the  tme 

law.    Beebe  v.  Real  EsUte  Bank,  4  ground,  which  is  that  the  law  compels 
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of  a  third  party.* 

B«petitioii  of  ProfMrt  —  Profert  need  not  be  repeated  should  an 
amended  declaration  be  filed  which  is  merely  an  additional 
count.*  And  where  the  specialty  has  been  pleaded  and  remains 
in  another  court  or  in  the  same  court  in  another  action,  when  the 
former  profert  is  averred,  another  profert  is  unnecessary.* 

5.  When  Profert  Is  Not  Eequired.  —  It  is  not  necessary  to  make 
profert  of  specialties  to  the  custody  of  which  a  party  is  not  as  a 
matter  of  law  entitled,*  nor  of  a  deed  stated  as  an  inducement,* 
nor  of  specialties  to  which  one  is  neither  a  party  nor  a  privy,*  nor 

no  one  to  do  an  impossibility,  holding:  original  cannot   be  had,  and  a  copy 

on  the  authority  of  Ley  field's  Case,  lo  necessarily  must  be  used.     Riddle  v. 

Coke  92,  that  even  though  where  in  Potter  i  Cranch  (C.  C.)  288;  Moore  v, 

great  and  notorious  extremities,  as  by  Paul,   2    Bibb  (Ky.)  330;    Wymarke*s 

casualty  of  fire,  a  man's  evidences  are  Case,  5  Coke  75. 

M  burned,  he  may  be  permitted  on  the  4.  Dangerfield  v,  Thomas,  9  Ad.  S. 

general  issue  to  prove  the  deed  to  the  El.  292,  36  E.  C.  L.  143;    Francis  v, 

jury  by  witnesses  without  the  produc-  Hazlerig,    i    A.   K.  Marsh.  (Ky.)  93; 

tion  of  the  deed  itself;  yet  even  in  such  Bender  v,  Sampson,  11  Mass.  42. 

•case  he  should  aver  everything  mate-  6.  McCormick  v,    Kenyon,  13    Mo. 

rial  in  the  deed,  with  an  excuse  for  the  131 ;  Langhorne  v.  Richmond  City  R. 

omission  of  profert.    And  see  Metcalf  Co.,  91  Va.  364;  Grubbs  v.  National  L. 

1/,  Standeford,  i  Bibb  (Ky.)  618;  Smith  Maturity  Ins.  Co.,  04  Va.  589;  Duvall 

V.  Lloyd,  16  Gratt.  (Va.)  295;  Respub-  v.  Craig,  2  Wheat.  (U.  S.)  45;  Whitten- 

lica  V,  Coates,  i  Yeates  (ra.)  2;    Ed-  ton  Mfg.  Co.  v.  Memphis,  etc..  Packet 

wards  V.  M'Kee,  i  Mo.  123;  Powers  v.  Co.,    21    Fed.    Rep.    896;    BanfiU    v. 

Ware,  2  Pick.  (Mass.)  451.  Leigh,  8  T.  R.  573;    Newborough  v, 

LoM   After  Profnrt   Made.  ^  If   after  Schroeder,  7  C.  B.  342,  62  E.  C.  L.  342; 

profert  made  the  document  be  lost  or  Thriscutt  v.  Martin,  3  Exch.  454;  Com. 

destroyed  theplainti£f  should  ask  leav^  Dig.,  Pleader,  O  15. 

to  amend.    Smith  v.  Woodward,  4  East  Whtrt  Aetion  Is  Brought  on  tho  Con* 

585 ;    Rees  v.  Overbaugh,  6  Cow.  (N.  pout  of  Bonds  no  profert  of  the  bonds  is 

Y.)  746.  necessary,  because  the  bonds  are  stated 

Deed    Found   Afttr   Bzooso   Kado. —  merelv  as  inducement.     New  London 

Where  an  excuse  for  profert  has  been  City  Nat.  Bank  v.  Ware  River  R.  Co., 

made,  if  the  deed  be  found  upon  trial  41  Conn.   542;   Nashville  v,  Potomac 

it    may    be     produced    in    evidence.  Ins.  Co.,  2  Baxt.  (Tenn.)  296. 

Hawley  r.  Peacock,  2  Campb.  557.  6.  A  Stranger  to  a  Deed  is  not  bound 

1.  Doonmont  in  ^uids  of  Third  Party,  to  make  profert;  it  is  only  a  party  or 

—  Barbour  v.  Archer,  3  Bibb  (Ky.)  8.  privy  to  a  deed,  or  to  some  estate  of 

Wrongful  or  illegal  possession  by  the  another  who  is  a  party  or  privy,  who 

defendant  of  a  document  declared  on,  must  do  so.     Shep.  Touch.   73.     But 

if   so  alleged,  is  a  sufficient   excuse,  the  obligation  can  hardly  be  said  to 

Robinson  v,  Curry,  6  Ata.  842.     But  it  rest  in  all  cases  on  mere  privity,  for  it 

is  not  a  sufficient  excuse  that  the  deed  seems  rather  to  depend  on  the  question 

on  which  the  action  is  founded  was  at'  whether  the  party  pleading  has  come 

the  time  of  its  execution  delivered  to  a  in  conventionally  as  a  privy^  thus  hav- 

third  person  for  the  benefit  of  the  par-  ing  it  in  his  power  to  obtain  the  deed 

ties.     Wheeler  v.  Miller,  2  Den.  (N.  Y.)  itself,  or  at  anv  rate  to  provide  for  hav- 

172.  ing  the  use  of  it  whenever  it  may  be 

BzouM  Speeiflo.  —  As  the  excuse  for  necessary;  and  there  are  several  cases 

the  omission  can  be  traversed,  it  must  where  persons  who  have  come  in  as 

be  specific.     Bolton  v,  Carlisle,  2   H.  privies  by  operation  of  law  have  been 

Bl.  259;  Hendy  v.  Stephenson,  10  East  excused  from  making  profert  of  the 

55.  deeds    under    which     they    claimed. 

8.  McMillan  Marble  Co.  v.  Black,  89  Among  them  are  guardians,  tenants  by 

Tenn.  118.  statute  merchant,  staple,  or  elegit,  or 

8.  The  reason  for  this  is  that  the  in  dower.    Co.  Litt.  225a,  225^;   Van 
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of  deeds  operating  under  the  statute  of  uses,^  nor  of  deeds  that 
are  unnecessary,*  nor  of  an  award,'  nor  in  a  case  where  there  is 
not  occasion  to  mention  the  deed  in  pleading.^ 

PlMding  Baoordt.  —  In  pleading  public  records^  although  profert 
need  not  be  made,^  it  is  necessary  to  plead  prout  patet  per 
recordum.^  The  reason  is  that  all  public  records  are  in  the 
custody  of  the  law,  and  are  intended  to  be  preserved  in  order  that 
they  may  be  accessible  to  either  party  to  them,  and  as  much  so 
by  the  one  as  by  the  other. '^ 

6.  Failure  to  Hake  Profert  and  Its  Sffeot  —  Wherever  it  is  neces- 
sary to  make  profert,  and  it  is  omitted  without  an  excuse  for  the 
omission,  the  pleading  is  open  to  demurrer;^  but  the  declaration 
may  be  amended,*  and  the  want  of  profert  is  not  a  sufficient 
cause  for  arrest  of  judgement,**  nor  can  it  be  taken  advantage  of 
after  judgment  by  default ;  *  ^  and  its  omission  is  cured  by  verdict,  *• 

n.  Oris  —  1.  DeflnitioiL.  —  At  common  law,*' where  profert  has 
been  made  by  a  party,  his  adversary,  if  he  wishes  so  to  do,  is  said 
to  crave  oyer  —  /.  ^.,  he  may  ask  to  hear  the  document  read  to 
him  in  court.     In  the  modern  practice,  however,  he  is  furnished 

Rensselaer  v,  Poucher,  24  Wend.  (N.  to  take  advantage    of   it.    Jeffery  p. 

Y.)  316.  White,  2  Doug.  476. 

1.  Read  v,  Brookman,  3  T.  R.  151;  S.  ptiiiiirrw — G«iiiralor8pMiaL  —  B7 
Bolton  V,  Carlisle,  3  H.  Bl.  259.  some  cases  it  is  held  that  this  is  a  sab- 

2.  Bellamye*s  Case,  6  Coke  38;  stantial  defect  and  can  be  reached  by 
Brown  v,  Copp,  5  K.  H.  223.  a  general  demurrer.     Leyfield*8  Case, 

8.  Dodge    V,    McKay,    4    Ala.   346;  10  Coke  88;    Metcalf  v.  Standeford,  i 

Hodsden  v,  Harridge,  2  Saund.  62^.  Bibb  (Ky.)6i8;    Williams  v.  Bryan.  5 

4.  Stephen's  PI.  (Andrews's  ed.),  Coldw.  (Tenn.)  104;  Van  Rensselaer  v, 
g  226.  Saunders,  2  How.  Pr.  (N.  Y.  Supreme 

5.  Thatcher  v,  Lyman,  5  Mass.  260;  Ct.)  250.  But  in  other  jurisdicuons  it 
Butler  V,  State,  5  Gill  &  J.  (Md.)  511;  has  been  held  that  a  demurrer  must  be 
Hall  V,  State,  9  Ala.  827;  U.  S.  v,  special,  as  the  defect  is  one  of  form. 
Ritchie,  3  Mackey(D.  C.)  162;  Capp  v.  Way  v.  Swift,  12  Vt.  390;  MaUory  v. 
Gilman,  2  Blackf.  (Ind.)45;  Moore  v,  Matlock,  7  Ala.  757;  Briggs  v.  Green- 
Paul,  2  Bibb  (Ky.)  330;  Anderson  v.  lee.  Minor  (Ala.)  123;  Switzer  r.  Hallo> 
Barry,  2  J.J.  Marsh.  (Ky.)  265;  Mc-  wav,  2  Port.  (Ala.)  88;  Pryor  v.  Watson, 
Nutt  r.  Lancaster,  9  Smed.  &  M.  (Miss.)  8  Ark.  iii;  Alston  v.  Whiting,  6  Ark. 
570;  Probate  Judge  v,  Merrill,  6  N.  H.  402;  Pickett  v,  R.  E.  Bank,  8  Ark.  224; 
256;  Riddle  v.  Potter,  i  Cranch  (C.  C.)  U.  S.  v,  Ritchie,  3  Mackey  (D.  C.)  162, 
288;  Rex  V,  Amery,  i  T.  R.  149.  9.  Pryor  v.  Watson,  8  Ark.  in;  Dc- 
See  also  Hall  v,  Williams,  8  Me.  graffinreid  v.  Mays,  6  Yerg.  (Tenn.)46$. 
434.  10.  Howe  V,  Dawson,  Tappan  (Ohio) 

6.  Philpot  V,  McArthur,  10  Me.  127;  202. 

Morse  v,  James,  Willes  127;  Shafer  v,  11.  Shields  v.  Barden,  6  Ark.  459; 

Stonebraker,  4  Gill   &  J.   (Md.)    346;  Ex  /.  Jones,  20  Ark.  35;    Tucker  v. 

Commercial  Bank  v.  Sparrow,  2  Den.  Real  Estate  Bank,  4  Ark.  429. 

(N.  Y.)97.     Unless  the  record  be  stated  12.  Stennel  v,  Hogg,  i  Saund.  228^; 

merely  as  an  inducement.    Jarman  v,  Howe  v,  Dawson,  Tappan  (Ohio)  202; 

Windsor,  2  Harr.  (Del.)  162.  Worthington  v,  McRoberts.  7  Ala.  814; 

7.  Wymarke's  Case,  5  Coke  74^;  Francis  v.  Hazlerig,  i  A.  K.  Marsh. 
Hanna  v,  Yocum,  17  111.  387.  (Kv.)  93. 

And  whenever  profert  has  been  made  18.  O^sr  ITnknowii   in  Chanoery.  —  la 

of  a  document  of  which  it  is  unneces-  chancery  the  practice  of  allowing  oyer 

sary  to  make  profert,  if  it  be  set  out  on  is  unknown.     Hamilton    9.    Downer, 

oyer  crfived  the  defendant  is  entitled  152  111.  651. 
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with  a  copy  by  the  party  making  profert,  and  this  is  considered 
as  a  reading  of  the  document.^ 

2.  Objeot  —  The  purpose  of  oyer  is  to  enable  the  party  claim- 
ing it  to  frame  his  defense ;  for  in  many  cases  the  whole  of  the 
document  of  which  profert  is  made  is  not  set  out  in  the  pleading, 
and  by  oyer  or  inspection  the  opposite  party  is  enabled,  at  his 
option,  to  make  use  of  the  omitted  portions.  A  party  generally, 
however,  can  plead  without  oyer,  though  in  some  instances  he 
must  crave  it.* 

HeoMiity  of  Oyer  la  CArtidn  0mm.  —  As  a  party  making  profert  is  not 
bound  to  give  oyer  of  what  is  not  craved,  it  is  necessary  for  a 
party  defendant,  when  sued  on  a  bond  with  a  collateral  condition 
not  mentioned  in  the  declaration,  to  crave  oyer  of  the  condition 
as  well  as  of  the  bond,  for  the  bond  and  condition  are  distinct 
and  each  is  complete  without  the  other ; '  and  again,  on  a  bond 
conditioned  for  the  performance  of  covenants  in  another  deed,  in 
order  to  plead  performance  the  defendant  must  crave  oyer  of  the 
condition  of  the  bond,  set  it  out,  and  then  state  the  substance  of 
the  other  deed  and  make  profert  thereof.^  But  although  not 
stated  in  the  declaration,  the  defendant  may  crave  oyer  of  the 
condition  and  cannot  be  compelled  to  plead  without  it.^  So  also 
a  party  must  crave  oyer  of  assignments  and  indorsements  of 
notes  and  deeds,  if  made  after  execution;*  but  indorsements 
made  at  the  time  of  sealing  and  delivery  are  parts  of  the  instru- 
ment, and  there  can  be  no  complete  oyer  of  it  without  the 
indorsement.^ 

Profert  Boot  Hot  Mako  the  Inftrnmont  a  Fart  of  the  Booord.  —  The  regular 
mode,  therefore,  of  bringing  the  cause  of  action  before  the  court 
is  by  craving  oyer  and  setting  the  oyer  at  the  head  of  the  plea  or 
replication.     For  the  mere  fact  that  the  declaration  makes  profert 

1.  Stephen's  PI.  (Andrews's  ed.).  (U.  S.)  690;  Jevens  v.  Harridge,  i 
§  80.  Saund.   8;    Arlington    v,   Merricke,   a 

If  Profort  If  Xado  Without  Any  Hooos-  Saund.  404. 

iit7  oyer  cannot  be  craved,  and  the  de-  5.  Anderson  v,  Barry,  2  J.  J.  Marsh, 

fendant  must  plead  without  it.     Ktxvr  (Ky.)  265.    And  the  want  of  oyer  of 

Amery,  i  T.  R.  149.  the  condition  of  a  bond  in  a  plea  of 

In  England,  since  the  Common  Law  performance  is  fatal.     U.  S.  v,  Arthur, 

Procedure  Acts,   15  &  16  Vict.,  c  76,  5  Cranch.  (U.  S.)  257.     But  there  is  no 

oyer  has  been  abolished.  error  if  the  condition  be  set  out  on 

2.  2  Lil.  Reg.  226;  Bac.  Abr.,  tit.  oyer,  though  it  be  not  craved.  Ala- 
Pleas  and  Pleadings,  (I)  12.  bama  University  v.  Winston,  5  Stew. 

8.  Tuskaloosa  v.  Lacy,  3  Ala.  618;  &  P.  (Ala.)  17;  Tucker  t/.  State,  11  Md. 

Anderson   v,   Barry,   2  J.    J.    Marsh.  322. 

(Ky.)265;    Allen  v.  Bishop,  25  Wend.  6.  McLain    v.  Onstott,  3  Ark.  478; 

(N.  Y.)  414;    £ib  V,  Pindall,  5  Leigh  Dardenne  z^.  Bennett,  4  Ark.  458;  Tay- 

(Va.)  109;    U.  S.  V.  Sawyer,  i  Gall.  (U.  lor  v,  Coolidge,  17  Ark.  454;  Tuggle  v, 

S.)  86;  Jevens  v,  Harridge,  i  Saund.  9;  Adams,  3  A.  K.  Marsh.  (Ky.)429;  Eib 

Cook  IK  Remington,  6  Mod.  237.  v,  Pindall,  5  Leigh  (Va.)  109;  Cook  v, 

4.  Anderson  v.  Barry,  2  J.  J.  Bfarsh.  Remington,  6  Mod.  237. 

(Ky.)  265;    Eib   z/.    Pindall,    5    Leigh  7.  Eib  v.  Pindall,  5  Leigh  (Va.)  109 

(Va.)  109;    U.  S.  V.  Arthur.  5  Cranch  jW/lr«^  Jevens  r.  Harridge,  i  Saund.  9]; 

(U.  S.)  261;  Sneed  v.  Wister,  8  Wheat.  Scull  v.  Edwards,  13  Ark.  24. 
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of  the  specialty  declared  upon  does  not  make  the  instrument  a 
part  of  the  record.  It  only  implies,  as  it  states,  that  the  plaintiff 
has  the  instrument  in  court ;  ^  and  if  the  defendant  desires  to 
make  the  instrument  declared  upon  parcel  of  the  record,  he  can 
do  so  only  by  demanding  and  obtaining  oyer  and  setting  it  out.^ 
And  where  oyer  has  not  been  craved,  no  portion  of  the  instru- 
ment sued  on  appears  to  the  court  but  that  part  of  it  which  the 
plaintiff  has  alleged  in  his  declaration.' 

YarUaoM.  —  The  tenor  of  a  specialty  as  it  appears  upon  oyer  is 
considered  as  forming  a  part  of  the  preceding  pleading,  and 
defendants  can  avail  themselves  by  demurrer  of  any  defect 
apparent  upon  the  face  of  the  instrument,  or  of  a  variance 
between  its  terms  and  the  allegations  of  the  declaration,  after 
oyer.*    And  when  there  is  a  material  difference  between  the 

But  a  certificate  of  acknowledgment  plea  to  all  the  counts  should  be  consid- 

indorsed  on  a  deed  is  no  part  of  it.  ered  a  part  of  each  count.     Estill  v. 

Miner  v.  Clark,  15  Wend.  (N.  Y.)  425.  Jenkins,  4  Dana  (Ky.)  75. 

1.  It  thus  becomes  so  far  a  part  of  4.  Matthews  v.  Storms,  72  111.  316. 
the  declaration  as  to  be  subject  to  de-  Where  an  agreement  is  not  the 
murrer.  Deem  v,  Crume,  46  111.  71;  agreement  declared  on  according  to  its 
Sims  V,  Hugsby,  i  111.  413;  Adams  v,  tenor,  true  intent,  or  meaning,  a  de> 
Macey,  i  Bibb  (Ky.)  328 ;  Gist  v,  Steele,  murrer  should  be  sustained.  Anderson 
I  Bibb  (Ky.)  571;  Ralston  v.  Love,  tf.  Critcher,  11  Gill  &  T.  (Md.)  450.  Or 
Hard.  (Ky.)  509;  Pitts  v.  Whitman,  2  a  defendant  may,  without  setting  it 
Story  (U.  S.)  609;  Tucker  v.  State,  11  forth  or  demurring,  plead  non  est  fac^ 
Md.  322;  Commissioners  of  Poor  t.  turn  and  avail  himself  of  the  variance 
Gains,  3  Brev.  (S.  Car.)  396;  Rantin  v,  at  the  trial.  Ehle  v.  Purdy,  6  Wend. 
Robertson,  3  Strobh.  L.  (S.  Car.)  366;  (N.  Y.)  629;  Martin  v.  State  Bank,  2 
Harlan  v.  Dew,  3  Head  (Ten n.)  505;  Cold w.  (Ten n.)  332. 

Martin  v.  State  Bank,  2  Coldw.  (Tenn.)  Produotioii  of  Dead  asEyidoiee —  Oljte- 

332;    Standard  Loan,  etc.,  Ins.  Co.  v,  tion  for  Yarianoe.  —  But  where  a  plain. 

Thornton,  97  Tenn.  i;    Duval  v.  Ma-  tiff  makes  profert  of  a  deed  in  a  decla- 

lone,  14  Gratt.  (Va.)  24;  Hobson  v.  Mc-  ration  and  oyer  is  taken  and  set  out, 

Arthur,  3  McLean  (U.  S.)  241.  the  deed  thereby  becoming  part  of  the 

Nor  does  a  copy  attached  to  the  dec-  declaration,  the  defendant  cannot  ob- 

laration  become  a  part  of  the  record,  ject  to  the  production  of  the  deed  as 

Comerford  v.  Cobb,  2  Fla.  418.  evidence  on  the  ground. of  variance. 

2.  Birckhead  v,  Saunders,  2  Har.  &  Jarrett  v,  Jarrett,  7  Leigh  (Va.)  93. 

G.  (Md.)  82:   Tucker  c^.  State,  11  Md.  .    If  aParty  ParttaUySUtasaBeed.WhiA 

329;    Coulter  V,  Western   Theological  It  Befeettye  or  contains  matter  qualify- 

Seminary,  29  Md.  74.  ing  the  part  stated,  his  adversary  may 

8.  Pollard  7'.  Yoder,  2  A.  K.  Marsh,  crave  oyer  of  the  deed,  set  out  the 

(Ky.)    264;     Gathwright    v,    Callaway  whole,  and   then   demur.     Hobson  r. 

County,  10  Mo.  664;  Bender  v.  From-  McArthur,   3  McLean  (U.  S.)  241;    i 

bcrger.  4   Dall.  (Pa.)  436;    Harley  v.  Chitty  on  Pleadings  306. 
Lebanon  Mut.  Ins.  Co.,  120  Pa.  St.  182.        In  an  Action  on  an  Award,  true  copies 

And  where  there  are  several  counts  of  the  bond   and.  award  were  served 

in  a  declaration,  oyer  of  a  deed  set  on  the  defendant's  attorney;   but  the 

forth  in  the  first  count  does  not  make  award  set  forth  in  the  declaration  va- 

that  deed  part  of  the  record  so  as  to  ried   from  the  oyer.     The  defendants 

apply  it  to  other  counts,  for  oyer  of  one  pleaded  no  such  award,  and  a  verdict 

contract  cannot  be  oyer  of  another  con-  was  found  for  plaintiff.     It  was  held 

tract  and  cannot  spread  upon  the  record  that  if  the  defendant  meant  to  avail 

a  contract  supposed  to  be  totally  dis-  himself  of  the  variance  between  the 

tinct    from    that    read.      Hughes    v,  award  set  forth  in  the  declaration  and 

Moore,  7  Cranch  (U.  S.)  176.  the  oyer,   he  should   have    demurred 

But  a  writing  exhibited  on  oyer  in  a  specially  instead  of  pleading  no  award. 
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instrument  pleaded  as  a  writing  obligatory  and  a  mere  agreement 
signed  but  not  sealed,  a  general  demurrer  will  lie  to  the  declara- 
tion ;  ^  but  a  small  variance  will  be  disregarded.* 

3.  Domanding  Oyer.  —  Formerly  all  demands  for  oyer  were 
made  in  court,  but  now  it  is  usually  demanded  and  granted  by 
the  attorneys.'  But  it  is  only  when  profert  is  made  that  oyer 
can  be  craved.* 

TiBM  at  Whidi  Ojer  Xuat  Bt  Graytd.  —  A  party  must  crave  Oyer  at 
the  term  in  which  profert  is  made.* 

Prayvr  to  B«  BMordid.  —  The  prayer  is  then  entered  on  the  record, 
to  which  the  opposite  party  may  counterplead,  and  thereby  have 
a  decision  of  the  court  as  to  whether  oyer  be  given  or  not.* 

ATarmmt  of  Prayor  of  Oyer.  —  The  averment  of  the  demand  must 
precede  the  matter  of  defense,  whether  that  be  by  a  plea  or 
demurrer,  and  regularly  it  should  precede  the  entry  of  imparlance.^ 

WaiTtr  of  Bight  to  Oyer.  —  Although  where  profert  is  made  and 

James  v,  Walruth,  8  Johns.  (N.  Y.)  eluding    the    attestation    clause,    wit- 

410.  nesses,  memoranda  written  at  the  bot- 

1.  Auditor  v.  Woodruff,  2  Ark.  73.  tom«  and  the  like;  in  short,  the  act  of 
Thus  profert  of  an  instrument  with-  furnishing  the  copy  should  be  made  as 

out  a  seal  will  not  support  the  allega-  nearly  as  possible  equivalent  to  the 

tion  of  a  deed  with  a  seal.     Corlies  v.  ancient  practice,  which  was  to  bring 

Vannote,  16  N.  J.  L.  324,  citing  Master  the  deed  itself  into  court  for  the  partv 

V,  Miller,  4  T.  R.  339.  demanding  oyer  to  inspect  it  as  much 

2.  Thus  where  in  the  oyer  the  words  as    he    pleased.    Van    Rensselaer   v, 
were  **  or  delay,"  and  in  the  declara-  Pouchcr,  24  Wend.  (N.  Y.)  316. 

tion    *' or    other   delay."      Henry    v,  Elootion  to  Aniwor — WaiYor  of  Oljoe- 

Brown,  19  Johns.  (N.  Y.)  49.    See  also  tion.  —  A  party  who  is  entitled  to  oyer 

Com.   Dig.,  Obligation,   B.  4;    Robert  cannot  be  compelled  to  plead  without 

t.  Harnage,  2  Ld.  Rayro.  1043.     But  it;    but  if  he  elecu  to  answer  it  is  a 

where  the  declaration  made  profert  of  waiver  of  the  objection  that  the  names 

a  bond  to  A,  the  surviving  partner  of  of  the  witnesses  are  not  given  in  the 

A  B  &  Co.,  it  was  a  faul  variance  to  offer  oyer.    Smith  v.  Alworth,  18  Johns.  (N. 

in  oyer  a  bond  to  A  B  &  Co.     Moore  Y.)  445. 

V,  Fen  wick,  Gilmer  (Va.)  214.     And  HowTrial  —  ioeoiidOyor.— But  where, 

where  the  bond  declared  upon  recited  in  a  suit  in  which  oyer  had  been  given, 

a  deed  of  August  14,  1811,  and  upon  the  defendant  obtained  a  new  trial, 

oyer  a  bond  was  shown  dated  August  6,  oyer  was  not  allowed  a  second  time, 

1810,  it  was  held  that  the  variance  was  because  it  was  in  the  record.     Taylor 

fatal.     Bennett  v,  Giles,  6  Leigh  (Va.)  v.  State  Bank.  2  J.  J.  Marsh.  (Kv.)  564. 

316.    See  also  Taylor  f.  Coolidge,  17  5.  McKnight  v,  Wilkins,  i  Nio.  308: 

Ark.  454;   Cooke  v,  Graham,  3  Cranch  Mason  v,  Lawrason,  i  Cranch  (C.  C.) 

(U.  S.)  229.  190;  Rex  V.  Amery,  i  T.  R.  149. 

8.  Longvill  V.  Thistleworth,  6  Mod.  But  the  time  may  be  extended  by 

28.  leave  of  court.    GooKlricke  v,  Turley,  2 

4.  People  V,  Pace,  57  III.  App.  674;  C.  M.  &  R.  695. 

Hall  V,  Williams.  8  Me.  434;  Andetson  6.  Pendleton  v.  Sute  Bank,  i  T.  B. 

V.  Allison,  2  Head  (Tenn.)  122;   Wil-  Mon.  (Ky.)  171. 

Hams  V,  Bryan.  5  Coldw.  (Tenn.)  104;  7.  A  partv  cannot,  after  demurring 

Campbell  v.  Strong,  Hempst.  (U.  S.)  to  the  whole  declaration,  crave  oyer, 

26$:  Jevens  z'.  Harridg'e,  I  Saund.  9^.  set  forth  the  deed,  and  th^n  demur 

Fnmisbimg  Copy  of  Dood.  —  Where  a  specially  to  one  of  the  counts.     Dufau 

party  is  bound  to  give  oyer,  and  it  is  v.  Wright,  25  Wend.  (N.  Y.)  636. 

demanded,  it  is  perfectly  well  settled  A  Satioiiablo  TImo  flhonld  Bo  Allowod 

that  the  party  making  profert  must  in  which  to  comply  with  a  demand  ifor 

furnish  a  copy  of  the  whole  deed,  in-  oyer.    Trapnall  v,  Craig,  19  Ark.  243. 
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oyer  craved  the  party  is  entitled  to  it  before  being  compelled  to 
plead,  he  waives  his  right  to  oyer  by  filing  pleas,  ^ 

The  Time  to  Take  AdTantago  of  an  insufficient  compliance  with  a 
demand  for  oyer  is  at  the  trial.* 

4L  Of  What  Hot  Domandable.  —  Oyer  is  not  demandable  of 
records,'  nor  of  original  writs,*  nor  of  recognizances,*  nor  of 
deeds  pleaded  only  as  an  inducement,  nor  of  any  specialty  which 
is  not  the  foundation  of  the  action,*  nor  of  instruments  not  under 
seal,^  nor  of  documents  not  in  possession  of  the  party,*  nor 
where  the  deed  is  not  presumed  to  be  in  court.* 

1.  Eason  v.  Fisher,  i  Ark.  90;  Audi-    Dinsmore  v,  Pendexter,  28  N.  H.  18; 
tor  V,  Woodruff,  2  Ark.  73.  Messer  v.  Smythe,  58  N.  H.  312. 

2.  Brooks  v.  Brooks,  6  N.  J.  L.  404.  5.  Com.  Dig.,  Pleader,  P.  i. 

After  a  demand  for  oyer  within  Uie  6.  Tuskaloosa  v.  Lacy,   3  Ala.  618; 

time  to  plead,  the  plaintiff  cannot  enter  Langhome  v,  Richmond  R.  Co.,  91  Va. 

judgment  of  nil  dicit  without  comply-  369;  Lester  v.  People,  150  111.  408. 

mg  with  the  demand.     Varick  v.  Bo-  And  in  an  action  upon  a  bond  for 

dine,  3  Hill  (N.  Y.)  444.  performance  of  covenants  in  another 

t.  Gatton   V.   Dimmitt,   27   111.  400;  deed  it  was  held  that  oyer  of  the  deed 

Gilesv.  Shaw,  iIU.  2x9;  Cappv.Gilman,  could  not  be  craved,  but  that  the  de- 

2BUckf.  (Ind.)45;  Slayton  t^.  Chester,  4  fendant    and    not    the    plaintiff  must 

Mass.  478;  Guild  v.  Richardson,  6  Pick,  plead  it  with  profert  or  excuse  its  omis- 

(Mass.)  364;    Com.  v.  Roby.  12  Pick.  sion.     Sneed  ».  Wistcr,  8  Wheat.  (U. 

(Mass.)  496;  Bettle  v,  Wilson,  14  Ohio  S.)  692. 

257;   Searcey  v.  Whitesides,  5  Hayw.  7.  Mason   c   Buckmaster,  i  111.  27; 

(Tenn.)  120;  Story  z^.  Kimball,  6  Vt.  541;  Chapman  v.  Harper,  7  Blackf.   (Ind.) 

Nybladhf.  Herterius,  41  Fed.  Rep.  120;  333;  Russell  v,  Drummond,  6  Ind.  216: 

Sneed  v,  Wister,  8  Wheat.  (U.  S.)  692;  Deming  v,  Bullitt,  i  Blackf.  (Ind.)  241; 

Campbell  v.  Strong,   Hempst.  (U.  S.)  Hatton  v,  Jordan,   29  Ala.  266.     But 

265;  Rex  V,  Amery,  i  T.  R.  149.    Except  sec  supra^  I.  2.  Object  of  Profert^  as  to 

where  the  records  are  not  kept  in  the  jurisdictions  in  which  profert  is  abol- 

place  where  the  court  sits.     Williams  t/.  ished  but  oyer  retained. 

Perry,  2  Root  (Conn.)  462.     And  except  S.  For  example,  one  on  record  and 

the  record  be  of  a  deed  enrolled.   Chiles  equally  accessible  to  both  sides.     Rock- 

V,  Beal,  3  Ala.  26;  Hall  v.  State,  9  Ala.  hill  v.  Hanna,  4  McLean  (U.  S.)  200. 

827.  But  where  the  document  was  in  the 

But  it  was  held  in  Kendal  v,  Talbot,  hands  of  a  third  party,  who  was  ao 

I  A.  K.   Marsh.  (Ky.)  321,  that  where  attorney  over  whom  the  court   could 

the  record  was  of  the  same  court  oyer  exercise  summary  authority,  oyer  was 

might  be  demanded.  granted.      White    v,   Montgomery,   2 

If  a  Profirt  Has  Been  Mada  of  a  public  Stra.  1198. 

record  and    oyer    has    been    granted  And  where  the  deed  on  which  the 

there  is  no  error.     Cone  v.  Cotton,  2  action  was  founded  was,  at  the  time  of 

Blackf.  (Ind.)  82.  execution,  delivered  to  a  third  person 

4.  Bac.   Abr.,   tit.   Misnomer;  Boats  for  the  benefit  of  the  parties,  it  was 

V.  Edwards,  i  Doug.  227:  Layman  v,  held  that  oyer  could  be  craved  unless 

Waynick,  6  Blackf.  (Ind.)  189;  Renner  the  party  excusing  the  omission  of  pro- 

V,  Reed,  3  Ark.  339.  fert  alleged  that  the  document  still  rc- 

Praotios  in  Boms  of  the  United  States.  —  mained  in  the  hands  of  the  third  party. 

It  seems  that,  in  some  states  where  an  and  that  the  plaintiff  could  not  produce 

insufficient  summons  or  one  not  con-  it.     Wheeler  v.  Miller,  2  Den.  (N.  Y.) 

taining  the  substance  of  the  writ  is  the  172. 

foundation  of  a  plea  in  abatement,  oyer  9.  Jevens  v,  Harridge,  i  Saund.  9^, 

of  the  writ  must  be  craved  and  set  out.  note  i;  Gainsford  v,  Griffith,  i  Saund. 

Tommey  v.  Gamble,  66  Ala.  469;  Rich-  52. 

ards  V,   Bestor,  90  Ala.  352;    Lary  v.  A  Stranger  to  aDood  is  not  bound  to 

Evans,  35  N.  H.  172;  Nelson  v,  Swett,  give  oyer;    the   rule   applies  only  to 

4  N.  H.  256;  Clark  v.  Brown,  6  N.  H.  parties  or  privies,  and  even  privies  can- 

434;    Lyman  v.  Dodge,  13  N.  H.  197;  not  be  required  to   give  oyer  unless 
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6.  Setting  Out  Oyer.  —  After  oyer  has  been  granted  it  is  the 
privilege  of  the  claimant  to  set  it  out,  if  he  so  chooses,  in  his 
pleading.^ 

Iffeet  of  MiiTMitaL  —  But  if  the  claimant  professedly  sets  it  out 
upon  the  record,  he  is  bound  to  recite  it  truly  and  entirely,  and 
if  he  misrecites  it  his  adversary  has  a  remedy  against  the  conse- 
quences of  the  misrecital  in  either  of  two  ways :  he  may  sign 
judgment  as  for  want  of  a  plea,  or  he  may  make  the  misrecited 
deed  a  matter  of  record  by  enrolment  and  demur.* 

By  CraTinf  Oyer  the  Defnidaat  Vndertakat  to  Sot  <hit  the  Wholo.  —  But 
where  the  person  who  is  bound  to  set  out  the  deed  or  other 
instrument  (as  in  the  case  of  a  bond  conditioned  for  performance 
of  covenants,  contained  in  an  indenture)  sets  it  out  with  a 
profert,  and  misrecites  it,  the  other  party  may  relieve  himself  by 
praying  oyer  of  the  deed  or  other  mstrument  and  setting  it  out 
in  hcec  verba.^ 

A  Part  of  Booord  tliongh  Hot  Pomaadablo.  —  Although  the  instru- 
ment be  not  demandable  on  oyer,  yet  if  it  is  set  out  it  becomes 
a  part  of  the  record  and  the  court  will  pass  upon  it.  Should  the 
true  fact  and  meaning  of  the  deed  be  misstated  in  the  declara- 
tion, if  the  deed  is  set  out  on  oyer,  and  a  plea  of  nan  est  factum 
is  made,  the  variance  is  immaterial,  for  then  the  only  question 
is  whether  the  deed  as  set  out  was  executed  by  the  defendant  or 
not.* 

they  come    in  conventionally,   for  if  The  latter  mode  of  proceeding  is* 

they  become  privies  by  the  acts  of  however,  applicable  only  to  a  plea  aver- 

others  through  some  operation  of  law  ring  matter  of  fact,  and  cannot  be  pur- 

they  are  not  bound  to  give  oyer.    Van  sued  in  regard  to  a  demurrer  containing 

Rensselaer  v,  Poucher,  24  Wend.  (N.  Y.)  false  recitals.    And  instead  of  pursuing 

316.  either  of  these  remedies,  the  pleader  of 

1.  Com.  Dig.,  Pleader,  P.  i.  the  deed  may  move  to  quash  the  false 

lotting  Oat  0^  OpdraaL  —  But  the  plea.    Ferguson  v.  Mackreth,  4  T.  R. 

claimant  is  not  bound  to  set  it  out.     He  371,  note  ^. 

may,  after  oyer  prayed  and  granted,  8.  Stibbs  t^.  Clough,  iStra.  237;  Fer- 

take  no  notice  of  the  oyer  or  of  the  guson  v,  Mackreth,  4T.  R.  371,  tioitb; 

deed  and   plead  the  general  issue  or  Bishop  z«.  Quintard,  18  Conn.  395. 

anv  other  plea;  but  he  must  set  it  out  lotting  Oat  a  Bond  and  Its  Condition.  — 

if  he  would  avail  himself  of  anything  When  oyer  is  taken  of  a  bond  and  the 

contained    in  it.      And  it  sometimes  condition,  though  it  is  the  usual  prac- 

happens  that  where,  after  oyer  prayed,  tice  not  to  set  out  the  bond,  but  to  say, 

the  defendant  pleads  without  setting  '*  and  it  is  read  to  him/*  etc.,   and 

out  the  deed,  it  becomes  necessary  for  then  to  pray  oyer  of  the  condition  and 

the   plaintiff  to  get  upon   the  record  set  it  forth  in  hac  verba,  yet  regularly 

other  parts  of  the  deed  not  set  out  in  the  bond  should  be  entered  at  large, 

his  narration,  in  which  case  he  must  as  well  as  the  condition;  for  if  it  would 

pray  an  enrolment,  for  he  cannot  crave  be   material  to  the   plaintiff  that  the 

oyer  of  a  deed  in  his  own  possession,  bond  should  be  set  forth,  he  may,  in 

nor  is  he  at  liberty  to  set  it  out  on  the  his  replication,  ask  that  it  be  enrolled, 

defendant's  oyer.    He  therefore  prays  and  so  set  it  forth.     Blewet  v.  Appleby, 

an  enrolment,  which  being  granted  he  i  Lutw.  680,  686;  Jevens  v.  Harridge, 

sets  out  the  deed  in  his   replication,  i  Saund.  9. 

Polk  V,  Mitchell,  i  Harr.  (Del.)  433.  4.  Wood  v,  Harris,  la  Mo.  75. 

9.  Wallace  v,  Cumberland,  4  T.  R.  And  in  debt  on  a  bond  if  the  de- 

370:   Jevens  v,  Harridge,  i  Saund.  9;  fendant  crave  oyer,  and   then   plead 

Rudisill  V,  Sill,  4  Blacki.  (Ind.)  282.  conditions  performed,  he  cannot  take 
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6.  Pleading  After  Oyer.  —  A  party  will  have  the  same  time  to 
plead  after  oyer  as  he  had  before/  and  the  time  which  elapses 
between  the  demand  of  oyer  and  the  giving  of  it  must  not  be 
counted  as  a  part  of  the  time  of  pleading.* 

PlMdiag  a  WaiYtr.  —  By  pleading,  every  objection  to  the  oyer,  as 
that  it  has  not  been  granted,  or  that  it  has  been  improperly  or 
insufficiently  given,  is  waived  ;  •  and  where  a  party  craves  and 
accepts  oyer,  and  puts  the  instrument  on  record,  he  is  precluded 
from  objecting  to  the  want. of  profert  as  a  substantial  defect.* 

advantage  of  a  variance  between  the        If  There  Bt  a  Stipnlatioii  Kxttndiag  tht 

declaration  and  the  bond,  even  though  Time,  the  defendant  must  plead  within 

the  plaintiff  has  declared  against  one  the  stipulated  period,  and  the  time  will 

of    several    obligors.        Meredith    v.  not  run  from  the  date  of  the  service 

Duval,  I  Munf.  (Va.)  76.  of  the  oyer.     McCormick    v,    Fullcr- 

1.  Mulholand   v.  Van  Fine,  8  Cow.  ton.  2   How.  Pr.  (N.  Y.  Supreme  Cv) 
(N.   Y.)   132;    Read    v.   Patterson,   14  159. 

Johns.  (N.  Y.)  328;  Webber  v,  Austin,        8.  Auditor  v.  Woodruff,  2  Ark.  73. 
8  T.  R.  356.  4.  Andrews  v,  Moore,  Tappan  (Ohio) 

2.  Warren  v,  Camack,  12  N.  J.  L.  178.    215. 
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PROHIBITION. 

By  Percy  Finlay. 

I  DEFnriTIOH  AHB  VATTTBS  07  WBIT»  1094* 
n.   JUBI8DICTI0H  TO  I88US,  IO96. 

1.  StaU  Courts,  1096. 

a.  Courts  of  General  jurisdiction^  1096. 

b.  Appellate  Court Sy  1098. 

2.  Federal  Courts,  iioi. 

a.  Supreme  Court  of  the  United  States,  iioi. 

b.  Circuit  and  District  Courts,  1102. 
OI   TBIBUHALS  AHB  OFTICEES  PEOHIBITEB,  1 102. 

1.  Generally,  1102. 

2.  Boards,  Commissioners,  Councils,  etc,  1106. 

3.  Courts  Martial,  1 108. 

4.  Legislative  and  Executive  Officers,  1 108. 
IV.   I88VAHCE  07  WEIT  DIBCEETIOHAET,  I IO9. 

7.  Week  Issxted,  i  i  io. 

1.  General  Rule,  mo. 

2.  When  the  Court  Hcu  Never  Acquired  yurisdiction^  11 13. 

a.  For  Want  of  Service  of  Process,  1 1 13. 

b.  For  Want  of  AppecU,  11 14. 

3.  When  the  Court  Has  Lost  yurisdiction^  1115. 

a.  By  Final  Order,  11 15. 

b.  By  AppecU  Taken,  11 16. 

c.  By  Removed  Proceedings,  11 18. 

d.  By  Assumption  of  jurisdiction  by  Another  Court,  1 1 19. 

4.  When  Amount  Involved  Exceeds  Courtis  jurisdiction^  11 19. 

5.  For  Excess  of  Territorial  jurisdiction,  11 21. 

6.  When  jurisdiction  Depends  upon  Void  Act,  1122. 

7.  For  Departure  from  Statute  Conferring  jurisdiction^  11 23. 

8.  For  DisqucUification  of  yudge,  11 24. 

VL  WhekBefubeb,  1 125. 

1.  General  Rule,  11 25. 

2.  When  No  Objection  Has  Been  Mcule  to  the  yurisdiction  of 

the  Inferior  Court,  1 1 28. 

3.  When  There  Is  Another  Adequate  Remedy,  1130. 

4.  When  Application  for  Writ  Is  Too  Laie,  1132. 

5.  When  No  Act  in  Excess  of  yurisdiction  Is  Threatened^  1 133. 

6.  When  No  Injury  Can  Result,  1133. 
7.  Compliance  Ad  Interim,  1134. 

vn.  PAETIE8, 1 1 34. 

1.  The  Applicants,  1134. 

2.  The  Respondents,  1135. 
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Tin  Pbooibubi,  1 135. 

1.  At  Common  Law^  iiJS- 

2.  Modern  Practice^  ii37' 

3-  Suggestion  or  Petition  and  Affidavit^  1138. 

4.  Rule  to  Show  Cause  or  Preliminary  Writ^  1139- 

5.  Return  of  Rule  or  Preliminary  Writ^  11 40. 

6.  Absolute  or  Peremptory  Writ^  1141. 

7.  Enforcement  of  Writ^  1142. 

8.  CostSy  1 142. 

9.  Appeal^  1143  • 

I  DEFnriTIOH  AHB  VATITBB  07  WEIT.  —  A  Writ  of  Prohibition  is  an 
extraordinary  writ,  issuing  out  of  a  superior  court,  directed  to 
the  judge  and  parties  of  a  suit  in  an  inferior  court,  commanding 
them  to  cease  from  the  prosecution  thereof,  upon  a  suggestion 
that  either  the  cause  originally  or  some  collateral  matter  arising 
therein  is  beyond  the  jurisdiction  of  the  court.* 

PnrpoM  of  Writ  —  It  is  a  common-law  writ  of  great  antiquity,' 
and  was  framed  to  confine  courts  of  special,  limited,  or  inferior 
jurisdiction  within  the  proper  limits  of  their  authority  •  and  to 

1.  3  Black.  Com.  112.  Y.  531 ;  Thomson  v.  Tracy,  60  N.   Y. 

Alabama,  —  Ex  /.  Walker,   25   Ala.  31;  Sweet  v.  Hulbert.  51  Barb.  (N.  Y.) 

81;  ^x/.  Roundtree.  51  Ala.  42:  ^JT/.  312;    People    v.  Fiugerald,   15  N.   Y. 

Brown,  58  Ala.  536.  App.  Div.  539. 

Arkansas,  —  Ex  f,  Williams,  4  Ark.  South  Carolina. — State  v.  Whytc,  2 

537;  Sand.  &  H.  Dig.  Stat.  1894,  §4892.  Nott  &  M.  (S.  Car.)  174;  State  v.  Kirk- 

California,  —  Spring    Valley    Water  land,  41  S.  Car.  29. 

Works  V.  San  Francisco.  52  Cal.  iii;  Virginia, — James  t^.  Stokes,  77  Va. 

Maurer  v,  Mitchell,  53  Cal.  289;  Day  225;  Nelms  v.  Vaughan,  84  Va.  696. 

V.  Superior  Ct.,  61  Cal.  489.  West  Virginia,  —  Buskirk  v.  Jud^, 

Colorado,  —  Leonard    v.    Bartels,    4  7  W.  Va.  91 ;  Fleming  v,  Commission- 
Colo.  95;  People  V,  District  Ct.,  6  Colo,  ers,  31  W.  Va.  608. 
534.  Wisconsin, — State  v,  Gary,  33  Wis.  93. 

Florida,  —  State  v,  Hocker,  33  Fla.  Wyoming,  —  State  v.  District  Ct.,  5 

283.  Wyoming  227. 

Illinois,  —  People  v.  Circuit  Ct.,  169  United  States,  —  Ex  p,  Easton,  95  U. 

111.  201;  People  V,  Circuit  Ct.,  173  III.  S.68. 

272.  Ko  Court  Having  Joriidietion.  —  It  Is 

Louisiana,  —  State  v.  Judge,  14  La.  not  necessary  that  the  cause  or  act 

Ann.  504;  State  v.  Judge,  20  La.  Ann.  should  be  within  the  cognizance  of  an- 

177.  other  court,   for  prohibition    will    be 

Massachusetts,  —  Washburn   v,   Phil-  issued  when  no  court  has  the  jnrisdic- 

lips,  2  Met.  (Mass.)  296;    Connecticut  tion  objected  to,  or  when  the  act  is  be- 

River  R.  Co.  v,  Franklin  County,  127  yond    the    limits    of   judicial    power. 

Mass.  50  State  v,  Houston,  40  La.  Ann.  393. 

Michigan,  —  Hudson    v.  Judge,  42  8.  Ex  p,  Ray,  45  Ala.   15;  Sherlock 

Mich.  239;  Speed  v,  Detroit,  98  Mich,  v,  Jacksonville,  17  Fla.  93;  Arnold  v. 

360.  Shields,   5   Dana  (Ky.)  18:    Planters' 

Minnesota,  —  Home  Ins.  Co.  v.  Flint,  Ins.  Co.  v,  Cramer,  47  Miss.  200;  Seele 

13  Minn.  244;    State  v.  McMartin,  42  v.  State,  i  Tex.  Civ.  App.  495. 

Minn.  30;  State  v.  Ward,  70  Minn.  58.  8.  Connecticut     River     R.     Co.    v, 

Mississippi,  —  Clayton  ^.  Heidelberg,  Franklin  County,  127  Mass.  50;  People 

9  Smed.  &  M.  (Miss.)  623.  v.  Queens  County,  i   Hill  (N.  Y.^  195; 

Missouri,  —  Morris  v,  Lenox,  8  Mo.  People  v.  Works,  7  Wend.  (N.  Y.)  4S6; 

252.  State  V,   Whitaker,   114  N.   Car.  818; 

New   Fi?f^.  —  Appo  V.  People,  20  N.  State  v,  Hudnal,  2  Nott  &  M.  (S.  Car.) 
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prevent  the  confusion  in  the  administration  of  justice  which  the 
usurpation  by  lower  courts  of  jurisdiction  not  intrusted  to  them 
by  law  would  produce,* 

betM  ftad  Abitnot  of  Jnriodletioii.  —  It  issues  to  an  inferior  court 
when  such  court  exceeds  its  jurisdiction  in  a  cause  of  which  it 
may  take  cognizance,  no  less  than  when  it  has  no  jurisdiction 
whatever.* 

It  It  a  ProrogatiTo  Writ,  emanating  by  authority  of  the  sovereign 
power  of  the  state,  to  be  used  with  great  caution  and  forbearance 
and  to  be  issued  only  in  cases  of  great  necessity.' 

It  It  a  Giyil  Bomodj,  obtained  by  an  original  civil  proceeding, 
which  is  not  a  part  or  continuation  of  the  prohibited  suit.^ 

419;  Ingersoll  v.  Buchanan,  i  W.  Va.  [inferior]  courts  within  the  limits  and 

181;  Smith  V,  Whitney,  116  U.  S.  167;  bounds  prescribed    for  them  by  law; 

Worthington  v,  Jeffries,  L.  R.  10  C.  P.  for  it  is  of  vital  importance  to  the  due 

379.  administration  of   justice   that  every 

**  The  office  of  this  writ  is  to  restrain  tribunal  vested  with  judicial  functions 

subordinate  courts  and  inferior  judicial  should  be  confined  strictly  to  the  exer- 

tribunals  of  every  kind  from  exceeding  cise  of  those  powers  with  which  it  has 

their  jurisdiction.     It  is  an  ancient  and  been  by  law  intrusted."     Ensign  Co.  v, 

valuable  writ,  and  one  the  use  of  which  Carroll,  30  W.  Va.  532. 

in  all  proper  cases  should  be  upheld  8.  People  v.  Circuit  Ct.,  169  111.  201; 

and  encouraged,  as  it  is  important  to  State  v,  St.  Louis  Ct.  App.,99  Mo.  216; 

the  due  and  regular  administration  of  State  v,  Slover,  126  Mo.  652;  State  v, 

justice  that  each  tribunal  should  con-  Withrow,  133  Mo.  500;  St.  Louis,  etc., 

fine  itself  to  the  exercise  of  those  pow-  R.  Co.  v.  Wear,  135  Mo.  230:    People 

ers  with  which,  under  the  constitution  v,  Fitzgerald,  15  N.  Y.  App.  Div.  539; 

and  laws  of  the  state,  it  has  been  in-  Sweet  v.  Hulbert,  51  Barb.  (N.  Y.)  312. 

trusted."    Appo  v.  People,  20    N.   Y.  7or  Sxeetsof  Juxisdietion  see  also  m- 

531.  /rtf,  V.  I.   Cffural  Rule,  and  V.   5.  For 

1.  Sherwood  v.  New  England  Knit-  Excess  0/  Territorial  Jurisdiction. 

ting  Co.,  68  Conn.  543.  8.  Southern  Pac.  K.  Co.  v,  Superior 

In  People  v.  Works,  7  Wend.  (N.  Y.)  Ct.,  59  Cal.  471;  Leonard  v,  Bartels.  4 

486,  the  court  said:  *'  It  is  the  remedy  Colo.  95;   Sherwood  v.  New  England 

provided  by  the  common  law  against  Knitting  Co.,  68  Conn.  543;  Doughty 

the    encroachment  of  jurisdiction,   to  v.  Walker,  54  Ga.  595;  States/.  Judge, 

keep    inferior    courts     and    tribunals  10  Rob.  (La.)  16^;  Connecticut  River 

within  the  limits  and  bounds  prescribed  R.  Co.  v,  Franklin  County,  127  Mass. 

to  them.    The  reason  of  prohibitions  50;  Vail  r.  Dinning,  44  Mo.  210;  Wal- 

in  general  is  that   they  preserve  the  cott  v.  Wells,  21  Nev.  47;  /»  r^  Schu- 

rights  of  the  courts  and  of  individuals,  maker,  90  Wis.  488. 

The  wisdom  and  policy  of  the  law  sup-  The  exercise  of  unauthorized  judicial 

pose  both  best  preserved  when  every-  or  ^sMm-judicial  power  is  regarded  as 

thing  runs  in  its  right  channel;  as,  if  a  contempt  of  the  sovereign,   which 

one  might  be  allowed  to  encroach,  an-  may  result  in  injury  to  the  state  or  citi- 

other  might,  and  thus  confusion  be  pro-  zens.     State  z/.  Young,  29  Minn.  474. 

duced  in  the  administration  of  justice."  4.  Planters'  Ins.  Co.  v,  Cramer,  47 

'*  The  process  of  prohibition  arises  Miss.    200;    Memphis   v,   Halsey,   12 

from  the  fact  that  the  supreme  author-  Heisk.  (Tenn.)  210;  Mayo  v,  James,  12 

ity    commits    the     administration    of  Gratt.  (Va.)  17;  State  t^.  Evans,  88  Wis. 

justice  to  a  variety  of  tribunals,  which  255. 

creates  a  necessity  that  a  superintend-  "  A  writ  of  prohibition  is    a    civil 

ing  power  shall  exist,  and  be  exerted  remedy,  given  in    a  civil  action,   as 

upon  fit  occasion,  to  restrain  each  within  much  so  as  a  writ  of  habeas  corpus, 

its  prescribed  orbit,  and  so  prevent  in-  which  this  court  has  held  to  be  a  civil 

tolerable  confusion  and  disorder.'*    Ex  and  not  a  criminal  proceeding,  even 

/.  Bradley,  9  Rich.  L.  (S.  Car.)  95.  when  instituted  to  arrest  a  criminal 

Prohibition  **  is  used  to  keep  such  prosecution."      Famsworth    v,   Mon- 
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Aeti  «B  the  Cowt  —  The  proceeding  in  prohibition  is  a  proceeding 
between  courts,  and  the  writ  acts  directly  on  the  court,  command- 
ing it  to  cease  entertaining  the  prohibited  suit,  or  forbidding  it 
to  act  in  excess  of  its  jurisdiction.^ 

PrtTtatiT«  Bathmr  than  BemodiaL  —  While  it  is  frequently  called  a 
remedial  writ,  it  is  preventive  rather  than  remedial  or  corrective, 
and  undoes  what  has  already  been  done  only  as  incident  to  its 
principal  object.* 

n.  JuBisDiCTiOH  TO  IssuB  —  1.  State  Courts  —  a.  Courts  of 
General  J  urisdiction.  —  At  oommon  iaw,  the  writ  of  prohibition, 
being  the  king's  prerogative  writ,  was  originally  issued  out  of  the 
Court  of  King's  Bench,  but  the  practice  of  issuing  it  was  after- 
wards adopted  by  the  courts  of  Common  Pleas,  Exchequer,  and 
finally  Chancery.* 

In  tlM  iTnittd  8totM,  where  the  common  law  has  not  been  modified 
by  statute,  the  writ  has  been  accepted  as  a  part  of  the  common- 
law  system,^  and  courts  possessing  general  common-law  jurisdic- 

una,  139  U.  S.  104.     But  in  Lincoln-  urated  by  it      State   v.  District  Ct.» 

Lucky,  etc.,  Min.  Co.   z/.  District  Ct.,  (Mont.  1899)  56  Pac.  Rep.  319. 

7  N.  Mex.  486,  it  was  said  that  the  pro-  8.  State  v,  Rombauer,  104  Mo.  619; 

ceedtng   by   which  prohibition   is  ob-  Lincoln-Lucky,  etc.,  Min.  Co.  v.  Dis- 

tained  is  appellate  or  relative  and  not  trict  Ct..  7    N.  Mex.  486;    People  r. 

original  or  abstract.  Court  of  C.  PL,  43  Barb.  (N.  Y.)  278; 

1.  Burch    V,    Hardwicke,   33  Gratt.  Jackson  v.  Maxwell,  5  Rand.  (Va.)  656; 
(Va.)5i;    Scele  v.  State,   i  Tex.  Civ.  Keg.  t/.  Justices,  (1894)  i  Q.  B.  453. 
App.  495.  The  Jnritdiotioii  Aisiioied  by  the  Qmji* 

Ihrohibition  DiiliMrt  from  tn  lajimotion  oery  Court  during  the  vacation  of  the 

against  proceedings  at  law  in  that  an  law  courts  became  concurrent  and  was 

injunction  in  such  case  is  directed  only  exercised  during  the  term  time  of  the 

against  the   parties  litigant,   while  a  law  courts,  but  subsequently  applica- 

prohibition    is    directed   to    the  court  tions   for    the    writ  were  entertained 

itself.     State  v.  Superior  Ct.,  13  Wash,  only    in    vacation.     Ex  /.    Lynch,    i 

226;  People  V,  Circuit  Ct.,  169  111.  201;  Madd.  14;  In  re  Bateroan,  L.  R.  9  Eq. 

State  V,  Whitaker,    114  N.   Car.   818;.  660;  In  r^  Foster,  3  Jur.  N.  S.  1238.  24 

Mealing  v,  Augusta,  Dudley  (Ga.)  221.  Beav.   428;    Montgomery    v,   Blair,   3 

2.  Ex  p,    Roundtree,    51    Ala.    42;  Sch.  &  Lef.  136. 

Coker  v.  Superior   Ct.,   58    CaL    177;  4.  Planters*   Ins.  Co.   v,  Cramer,  47 

Cosby    V,   Superior    Ct.,    iioCal.  45;  Miss.  200.                                                   ) 

State  V.  Burckhartt,  87  Mo.  533;  State  In  Arnold  v.  Shields,  5   Dana  (Ky. 

r.  St.  Louis  Ct.  App.,  97  Mo.  276;  State  18.  the  court  said:    *'  Prohibition,  being^ 

V,  District  Ct.,  (Mont.    1899)  56  Pac.  a  useful  and  usual  common-law  rero- 

Rep.   219;   Thomson  v.  Tracy,   60  N.  edy,  should  be  deemed  applicable  and 

Y.  31;  State  V.  Stackhouse,  14  S.  Car.  proper  here,  unless  abolished  by  stat> 

417;  People  7/.  Carrington,  5  Utah  531.  ute  or  desuetude,  or  deemed  inconsist> 

Distingoished  from  Mandamus.  —  Pro-  ent  with  our  peculiar  institutions.     It 

hibition  arrests  and  prohibits  further  has  not  been  abolished  by  any  positive 

action,   while    mandamus    commands  enactments;  nor  can  we  perceive  any 

action.     State  v.  Judge,  4  Rob.  (La.)  reason  for  considering  it  either  obsolete 

48;  Gresham  v.  Ewell.  84  Va.  784.  or    incongruous.     Wherefore,    we    do 

**  CoimtorpArt  *'  of  Mandamus.  —  Code  not  feel  authorized  to  decide  otherwise 
Civ.  Pro.  Mont.,  §  1980,  making  a  writ  than  that  it  is  still  here  an  existing 
of  prohibition  "  the  counterpart  of  the  legal  remedy  in  an  appropriate  case." 
writ  of  mandate/*  does  not  change  the  *'  Where  the  statute  has  not  inter- 
character  of  the  writ,  and  no  question  fered  to  change  or  modify  the  common 
can  be  inquired  into  except  that  of  law,  the  different  writs  and  processes 
jurisdiction  in  the  proceeding  inaug-  which  have  long  been  in  use  for  the 
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tion  have  power  to  issue  it.* 

The  Chanoerj  Oovrto  in  the  United  States  have  not  followed  the 
practice  of  the  English  Chancery  Court  in  issuing  the  writ  either 
in  term  time  or  during  the  vacation  of  the  law  courts.* 

Juriidietion  of  Partioiilar  Oonrti.  —  The  laws  and  practice  in  the 
different  states,  as  well  as  the  variety  in  the  systems  of  courts, 
have  produced  great  diversity  in  respect  to  the  jurisdiction  of  the 
superior  courts  to  issue  the  writ,  and  no  general  rule  can  be  said 
to  exist.  The  ever-changing  constitutions  and  statutes  of  the 
several  states  should,  of  course,  be  consulted.' 

purpose  of  obtaining  redress  have  been  original    jurisdiction    in    prohibition, 

regarded  as  essential  modes  of  remedy  Under  the  Constitution  as  amended  in 

for  alleged  injuries.     The  writs  of  cer-  1863,  the  Distiict  Courts  had  jurisdic- 

tiorari,    prohibition,    mandamus,    and  tion  to  issue  the  writ  within  their  coun- 

quo  warranto  have  undergone  no  ma-  ties.     Perry  v,  Ames,  36  Cal.  381. 

terial  change;  and  when  they  are  sev-  Connecticut,  —  Superior    Courts    can 

erally   the    appropriate    remedies    for  issue  prohibition  on  proper  and  neces- 

wrongful  acts  or  neglects,  in  order  to  sary  occasions  under  Gen.  Stat.  1888, 

secure  the  object  sought,  all  their  pec u-  §   1299;    Sherwood   v.   New    England 

liar  characteristics  and  averments  must  knitting  Co.,  68  Conn.  543. 

be  retained.**     Exp,  Davis,  41  Me.  57.  Florida,  —  Circuit  Courts  can  issue 

1.  Ex  p,  Ray,  45  Ala.  15;    Price  v,  the  writ  to  protect  their  jurisdiction, 

State,   8  Gill  (Md.)  295;    Jackson    v,  but  the  power  is  merely  ancillary  to  a 

Maxwell.  5  Rand.  (Va  )  636.  jurisdiction  already  acquired.     Singer 

In   Price  V,  State,  8  Gill  (Md.)  295,  Mfg.  Co.  v.  Spratt,  20  Fla.  122. 

the  court  said:     '*  The  County  Courts  Georgia.  —  Under  the    Constitution, 

in  this  state,  being  the  only  courts  of  the  Superior  Courts  only  have  jurisdic- 

record  with  original  common-law  juris-  tion    to    issue    writs    of    prohibition, 

diction,  can  rightfully  exercise  all  the  Doughty  v.  Walker,  54  Ga.  595. 

powers  exercised  in  England  by  the  l£iho,  —  All  courts  except    probate 

Court  of  King's  Bench,  so  far  as  these  and  justices*  courts  may  issue  prohibi- 

powers  are    derived    from   rules  and  tion  to  inferior  tribunals  where  there 

principles  of  the  common  law,  and  so  is  no  plain,  speedy,  and  adequate  rem- 

far  as  the  same  are  suited  to  the  change  edy    in    the  ordinary   course  of  law. 

in  our  political  institutions  and  are  not  Rev.   Stat.,   §§   4994.  4995;    Bellevue 

modified  by  our  constitutional  or  statu-  Water  Co.  v,  Stockslager,  (Idaho  1895) 

tory  enactments."  43  Pac.  Rep.  568 

8.  Smith  V.  Whitney,  116  U.  S.  167.  Indiana,  —  Circuit    Courts    are    au- 

In  State  v.  Hopkins,  Dudley  L.  (S.  thorized  to  issue  the  writ.  Jasper 
Car.)  loi,  the  writ  was  issued  by  a  County  v.  Spitler,  13  Ind.  235. 
chancery  court.  The  jurisdiction  of  Kentucky.  —  Circuit  Courts  may  is- 
chancery  courts  to  issue  the  writ  does  sue  prohibition  to  inferior  courts  when 
not  seem  to  be  disputed.  ^^P*  Grim-  they  possess  jurisdiction  over  the  sub- 
ball,  6x  Ala.  598;  Bank  Lick  Turnpike  ject-matter  in  contest.  Reese  v,  Law- 
Co.  V,  Phelps,  81  Ky.  613.  less,    4    Bibb    (Kv^   394;    Arnold    v. 

In  Montezuma  v.  Minor,  70  Ga.  191,  Shields,  5  Dana  (Ky.)  18.     Code  Civ. 

the  court  intimated  that  the  applica-  Pro.  1895,  §  479,  defines  a  writ  of  pro> 

tion  for  the  writ  ought  to  be  made  to  hibition  as    an    order  of  the  Circuit 

the  law  rather  than  the  equity  side  of  Court  to  an  inferior  court  of  limited 

the  court.  jurisdiction   prohibiting  it  from    pro- 

8.  Alabama,  —  Circuit    Courts    have  ceeding  in  a  matter  out  of  its  jurisdic- 

jurisdiction  to  issue  prohibition  to  in-  tion.     Pennington  v.  Woolf oik,  .79  Ky. 

ferior  courts.    Ex  p,  Ray,  45  Ala.  15;  13.    Charters  of  cities  of  the  second 

Exp,  Boothe,  64  Ala.  312.  class  provide  that  the  validity  of  city 

Arkansas, — See    Sand.   &   H.    Dig.  ordinances  may  be  tried  by  prohibition 

Ark.  (1894),  ch.  cii.  from  the  Circuit  Court  on  petition  ex 

California, — Code  Civ.   Pro.,  g  76.  parte ^  with  appeal  to  the  Court  of  Ap. 

subsec.  5,  gives  the  Superior  Courts  peals.     Lexington's  Appeal,    96    Ky. 
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Th«  Writ  Ib  SomttimM  ITead  by  Saprtmt  Covrto  to  prevent  superior 
courts  from  prohibiting  proceedings  before  other  tribunals,  on  the 
ground  that  they  have  no  jurisdiction  to  issue  the  writ.* 

b.  Appellate  Courts.  —  In  some  of  the  states  original  juris- 
diction  to  issue  writs  of  prohibition  is  expressly  conferred  upon 

the  courts  of  last  resort,*  and  in  others  the  power  is  inferred  from 

258:  Shinkle  p.  Coviogton.  83  Ky.  420.  TVjrflj.  —  District   Courts  have  no 

Louisiana.  —  District  Courts  may  is-  supervisory  power  over  inferior  couns, 
sue  prohibition  to  justices  of  the  peace,  and  cannot  issue  the  writ  except  in  the 
State  V,  Voorhies,  49  La.  Ann.  1717;  enforcement  of  their  own  jurisdiction. 
The  power  of  district  and  all  other  Seele  v.  State,  i  Tex.  Civ.  App.  495- 
courts  of  appellate  jurisdiction  except  Virginia, — Superior  Couns  may 
the  Supreme  Court  to  issue  the  writ  is  issue  the  writ,  but  County  Courts  can- 
limited  to  cases  in  aid  of  appellate  not.  Jackson  v.  Maxwell.  5  Rani 
jurisdiction.     Sute   v.  Judge,   37   La.  (Va.)  636. 

Ann.  285;   Slate  v.  Judge,  39  La.  Ann.  ffVj/FiV^iww.  —  Circuit Courts  hate 

97;    State  r.  Henry,  41  La.  Ann.  908;  jurisdiction  of  the  writ  under  the  Con. 

State  V.  Jud^e,  45  La.  Ann.  532.  stitution.     Fleming  v.  Commissioners, 

Mississippi,  —  Circuit     Courts     may  31  W.  Va.  608. 

issue  the  writ  in  proper  cases.     Plant-  Wisconsin,  —  The    Supreme    Court 

ers'  Ins.  Co.  v.  Cramer,  47  Miss.  200;  alone  has  jurisdiction  to  issue  the  writ 

Donovan  v.  Vicksburg,  29  Miss.  247.  under  the  statute.    State  v.  Gary,  33 

Missouri.  —  Circuit  Courts,    having  Wis.  93. 

power  by   statute   to  issue  all    writs  1.  People  t^.  District  Ct.,  6  Colo.  534; 

necessary    for    superintending    power  State  v.  judge,  39  La.  Aon.  97;  Jsck- 

over  County  Courts,  may  restrain  them  son  v.  Maxwell,  5  Rand.  (Va.)  636. 

from  excess  of  jurisdiction  by  the  writ,  2.  California.  —Tyler  v.  Hottghton, 

Howard  v.  Pierce,  38  Mo.  296.     The  25  CaL  26;  Perry  t^.  Ames,  26  Gal.  381: 

Circuit  Courts  may  issue  the  writ  to  a  Hyatt  v,  Allen,  54  Cal.  353.    If  theap- 

justice  of  the  peace.     Morris  v,  Lenox,  plication  for  the  writ  could  be  lawfnlly 

8  Mo.  252.  made  to  some  other  court  in  the  firii 

Montana.  —  Under  Code  Civ.  Pro.  in  instance,    the    rule    of   the  Suprcoe 

force  in   1892,  §g  579,  580,  prohibition  Court  requires  the  setting  out  the  dr. 

may  be  issued  by  any  court  to  an  infe-  cumstances  which  render  it  proper  for 

rior  court,   where  there  is   no  plain,  the  Supreme  Court  10  issue  it  instead 

speedy,  and  adeauate  remedy  in  the  or-  of  the  other  court.    Santa  Cruz  Gap 

dinary  course  of  law.     State  v.  Benton,  Turnpike   Joint    Stock   Co.   v.  Sana 

12  Mont.  66.  Clara  County,  62  Cal.  40. 

New  Mexico.  —  The  power  to  issue  Florida.  —  Sherlock  v.  Jacksonville, 

the   writ  is  confined  to  the   Supreme  17  Fla.  93;    Singer  Mfg.  Co.  p.  Sprait, 

Court  or  one  of  the  judges  thereof.  20  Fla.  122. 

Tapia  v,  Martinez,  4  N.  Mex.  165.  Idaho.  —  Bellevue     Water    Co.   ». 

North  Carolina.—  The  Superior  Court  Stockslager,  (Idaho  1895)  43  P*^.  Rep- 

cannot  issue  the  writ.    **  It  is  a  court  568. 

of  original  jurisdiction,  to  hear  and  de-  Massachusetts.  — Washburn  v.  Phil- 

termine  cases  indicated  and  to  try  ap-  lips,  2  Met.  (Mass.)  296;   Conneciicot 

peals  from  inferior  courts.     But  there  River  R.  Co.  v.  Franklin  County,  iJ7 

is  no   power,   express  or  implied,   to  Mass.  50;  Jaquith  v.  Fuller,  167  Mass. 

supervise  and  control  inferior  courts.*'  123. 

Perry  v.  Shepherd,  78  N.  Car.  83.  Montana.  —  Sute  v.  Benton,  12  Mont 

South  Carolina.  —  Circuit  Courts  have  66. 

authority  to  issue  the  writ.     Baldwin  Nevada.  —  Low  v.  Crown  Point  Min. 

V.   Cooley,    i    S.   Car.   256;    State    v.  Co.,  2  Nev.  75. 

Stackhouse,   14  S.  Car.  417;    State  v.  New  Mexico. — Tapia  r.  Martioex,  4 

Kirkland,  41  S.  Car.  29.     The  legisla-  N.  Mex.  165;  Lincoln-Lucky,  etc..  MitL 

ture   is  not,  however,  inhibited  from  Co.  v.  District  Ct.,  7  N.  Mex.  48^. 

excluding  the  remedy  by  prohibition  Vermont.  - —  Bullard    v.   Thorpe,  w 

in   a   particular  case  by  the  constitu-  Vt.  599. 

tional     provision.       State    v.    County  Virginia.  —  Culpeper  County  v.  Gor- 

Treasurer,  4  S.  Car.  520.  rell,    20   Gratt.    (Va.)    484;   torn,  f- 
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constitutional  provisions  giving  to  such  courts  superintendence  or 

control  over  tne  inferior  courts  of  the  state,  whether  or  not  the 
power  to  issue  the  writ  is  expressly  given  for  that  purpose.  * 
Oovrti  HftTing  Ko  Original  JuriidietiMi.  —  Prohibition  being  an  original 

Latham,  85  Va.  632.    But  the  Supreme  writs,  Including  prohibition.    State  v. 

Court  cannot  issue  prohibition  to  the  Falls,  32  La.  Ann.  553;  State  z^.  Judge, 

County  Courts,  which  are  omitted  in  32  La.  Ann.  549;   State  v.  Judges,  3a 

the  statute  giving  it  the  power  to  issue  La.  Ann.  1256;   State  v.  Judge,  39  La. 

the  writ  and  enumerating  the  courts  Ann.  97;    State  v.  Judge,  45  La.  Ann. 

against    which    it    may    be  directed.  532.     Prior  to  that  time  the  power  of 

Gresham  v,  Ewell,  84  Va.  784.  the  court  to  issue  the  writ  was  limited 

Washington, — State  v.  Superior  Ct.,  to  cases  where  its  exercise  was  inci- 

12  Wash.  677.  dental  to  and  in  furtherance  of  its  ap- 

West  Virginia,  —  Buskirk  v.  Judge,  pellate  jurisdiction.   Whipple's  Succes* 

7  W.  Va.  91;  Fleming  v.  Commission-  sion,  2  La.  Ann.  236;  State  v.  Judge,  8 

ers,  31  W.  Va.  608.     Under  the  rules  of  La.  Ann.  288;    Slate  v.  Judge,  19, La. 

the  Supreme  Court,  application  must  174;  State  v.  Parish  Judge,  22  La.  Ann. 

be  first  made  to  the  Circuit  Court,  un-  61;   State  t/.  Judge,  25  La.  Ann.  381; 

less  there  are  special  reasons  for  not  State  v.  Judge,  26  La.  Ann.  146.     The 

doing    so,    which    must    be    set   out.  Supreme  Court  will  not  hear  applica- 

Fleming  t/.  Commissioners,  31  W.  Va.  tions  for  prohibition  in  cases  where  the 

608.  Court  of  Appeals  has  jurisdiction  of 

Wisconsin,  —  State  v,  Gary,  33  Wis.  the  amount  in  controversy,  for  the  lat- 

93.  ter  can  issue  the  writ  in  aid  of  its  a  p. 

Wyoming,  —  Dobson  v,  Westheimer,  pellate  jurisdiction.    State  v.  Judge,  43 

5  Wyoming  34.  La,  Ann.  936. 

1.  Alabama,  —  The  provision  in  the  Maine, — The    Supreme    Judicial 

Constitution  giving  power  to  the  Su-  Court    of    Maine    '*  has    the    general 

preme  Court  to'*  issue  writs  of  injunc-  superintendence  of  all  courts  of  inferior 

tion,  mandamus,  quo  warranto,  habeas  jurisdiction,   for   ;the    prevention  and 

corpus,  and  such  other  remedial  and  correction  of  errors  and  abuses,  where 

original  writs  as  may  be  necessary  to  the  laws  do  not  expressly  provide  a 

give  it  a  general  superintendence  and  remedy.     It  may  issue  writs  of  error, 

control  of  inferior  jurisdictions,"  con*  certiorari,  mandamus,  prohibition,  quo 

fers  the  power  to  issue  writs  of  prohi-  warranto,  and  all  writs  and  processes 

bition.     Ex p.  Smith,  23  Ala.  94;  Ex p,  necessary  for  the  furtherance  of  justice 

Walker,  25  Ala.  81;  Ex  p,  Greene,  29  or  the  execution  of  the  laws."     Harri- 

Ala.  52.  man  v,  Waldo  County,  53  Me.  83. 

Kentucky,  —  The  jurisdiction  to  issue  Missouri,  —  Power  is  given   to   the 

prohibition  is  included  in  the  constitu-  Supreme  Court  to  issue  habeas  corpus, 

tional  power  given  the  Court  of  Ap-  quo    warranto,   certiorari,    and    other 

peals  to  issue  '*  such  writs  as  may  be  original   remedial  writs,  and  to  hear 

necessary  to  give  it  a  general  co  trol  and  determine  the  same,  as  well  as  a 

of  inferior   jurisdictions.**     Hindman  general  superintending  control  over  all 

V.  Toney,  97  Kv.  413.     The  Court  of  inferior    courts,    and    it    may    conse- 

Appeals  withheld  its  opinion  as  to  its  quently    issue    prohibition    in   proper 

power    to  issue  the  writ    in   Preston  cases.     State   v,  Ross,   122   Mo.  435; 

V,   Fidelity  Trust,   etc.,   Co.,   94   Ky.  Thomas  v.  Mead,  36   Mo.  232.    The 

295;  Mengel,  Jr.,  Bros.  Co.  V.  Jackson,  Court  of  Appeals  has  power  to  issue 

t\.  Ky.  472;   and  Standard  Oil  Co.  v,  writb  of  habeas  corpus,  quo  warranto, 

inn,  (Ky.  1895)  32  S.  W.  Rep.  932,  the  mandamus,  and  other  original  reme- 

writ  being  refused  in  each  of  those  dial  writs,  and  hence  to  issue  prohibi- 

cases    on  the  ground  that  the  court  tion  where  the  subject-matter   is  not 

sought  to  be  prohibited  had  jurisdiction  within  the  appellate  jurisdiction  of  the 

in  the  matter  complained  of.  Supreme  Court.     State  v.  Allen,  45  Mo. 

Louisiana,  —  The     Constitution      of  App.  551.     In   State  v,  Seay,  23  Mo. 

1879  g&vc  to  the  Supreme   Court  of  App.  623,  it  was  held  that  the  Court  of 

Louisiana  supervisory  control  over  all  Appeals,  in  the  exercise  of  its  original 

lower  courts  of  the  state,  which  it  may  jurisdiction  within  its  territorial  limits, 

exercise  by  the  use  of  all  extraordinary  could  issue  the  writ  whether  the  case 

1099  Volume  XVI. 


Jvisdietioii  to  Imt.                PROHIBITION.  8UU  Cmizts. 

proceeding,  courts  having  simply  revisory  or  appellate  powers  can 
issue  the  writ  only  in  aid  of  their  jurisdiction,  and  consequently 
their  power  to  issue  it  is  limited  strictly  to  cases  in  which  they 
have  appellate  jurisdiction/  and  the  application  for  the  writ  is 
premature  until  the  jurisdiction  has  attached  by  reason  of  pro- 
was  or  was  not  one  of  which  the  Su-  from  a  decree  for  the  payment  of 
premeCourt  would  have  original  juris-  money  suspends  proceedings  under 
diction.  such  decree.     When  the  appeal  is  per- 

New  York,  —  People  v.  Court  of  C.  fected,  the  jurisdiction  of  the  Circuit 

PL,  43  Barb.  (N.  Y.)  37S.  Court  has  ended  and  that  of  the  Appel- 

North  Ca  rolina,  —  The  Supreme  late  Coun  has  attached.  If.  however. 
Court  may  issue  prohibition  in  tlie  ex-  the  Circuit  Court  does  not  in  fact  sos- 
ercise  of  its  constitutional  power  to  pend  proceedings,  and  issues  execution 
issue  remedial  writs  to  give  it  a  gen-  upon  the  decree,  or  renders  other  judg- 
eral  supervision  and  control  over  infe-  ments  or  decrees  for  the  payment  of 
rior  courts.  Perry  v.  Shepherd,  78  N.  the  same  moneys,  there  is  here  an  en- 
Car.  83:  State  V,  Whitaker,  114  N.  croachment  upon  and  interference  with 
Car.  818.  the  jurisdiction  of  the  court  to  which 

South  Carolina,  —  The  Supreme  the  appeal  has  been  taken.     In  such 

Court,  in  the  exercise  of  its  superin-  cases,  the   writ  of  prohibition   would 

tendence  over  inferior  courts  and  of  its  seem  to  be  the  only  adequate  remedy 

power  to  issue  original  and  remedial  to  protect  the  jurisdiction  of  the  Appel- 

writs  necessary  for  that  purpose,  has  late  Court."     Memphis  v,  Halsey.  xa 

jurisdiction  to  issue  the  writ  oi  prohi-  Heisk.   (Tenn.)  210,   and    Sasseen   v, 

bition.     State  v,  Hudnal,  2  Nott  &  M.  Hammond,  18  B.  Mon.  (Ky.)  672,  are 

(S.  Car.)  419;    State  v,  Columbia,  etc.,  disapproved  as  going  too  far  in  this 

R.  Co.,  I  S.  Car.  46;    State  v,  Colum-  case,  but  it  is  remarked  that  in  neither 

bia.    16    S.   Car.   412,   17   S.   Car.   80;  of  them  did   the   facts  show  that  the 

Hunter  v,  Moore,  39  S.  Car.  394.  court  was  called  upon  to  issue  writs  of 

Utah,  —  Under  the  Act  of  Congress  prohibition  in  aid  of  appellate  jurisdic- 

giving  to  the  Supreme  Court  of  Utah  tion. 

chancery  as  well  as  common-law  juris-  In   Memphis  v,  Halsey,   12   Heisk. 

diction,  it  had  the  power  to  issue  pro-  (Tenn.)  210,  the  court  said,  on  an  ap- 

hibition  not  only  in  aid  of  its  appellate  plication    for   a    writ   of    prohibition: 

jurisdiction,  but  also  as  an  independ-  Without  saying  that  the  jurisdiction 

ent  original  proceeding,  aside  from  ap-  now  invoked  is  original  jurisdiction, 

pellate    power.     People    v.    Spiers,    4  we  think  it  is  not  the  exercise  of  the 

Utah  385,  482.  appellate    jurisdiction    given    to   the 

1.  Arnold  v.  Shields,  $  Dana  (Ky.)  court  and  that  it  is  not  the  mode  pre- 

18;   Sasseen  v,  Hammond,  18  B.  Mon.  scribed  for  the  correction  of  errors.*' 

(Ky.)  672;    People  v.  Circuit  Ct.,  169  The  effect  of   this  decision  would  be 

111.201;    People  V.  Circuit  Ct.,  173  111.  thatcouits  without  original  jurisdiciioa 

272;  Whipple's  Succession,  2  La.  Ann.  and  with  simple  appellate  jurisdiction 

236;    State  V.   Judge.  8  La.  Ann.  288;  would  have  no  power  at  all  to  issue  the 

State  V,  Judge,   19  La.  174;    State  v,  writ. 

Parish  Judge,  22  La.  Ann.  61;   State  In  Stater.  Hall,  47  Neb.  579,  the  Su- 

V,   Judge,  25   La.  Ann.  381;   State   v,  preme  Court  of  Nebraska  held  that  it 

Judge,  26  La.  Ann.  146;  State  v.  Judge,  had  no  power  to  issue  the  writ  as  an 

39  La.  Ann.  97;   State  v.  Judge,  43  La.  original  proceeding  and  reserved  the 

Ann.  936;  State  v.  Judge,  45  La.  Ann.  question  as  to  whether  it  had  the  power 

532.  to  issue  it  in  aid  of  its  appellate  juris- 

In  People  v.  Circuit  Ct.,  169  111.  201,  diction, 
the  Supreme  Court  of  Illinois,  per  In  Planters'  Ins.  Co.  v,  Cramer,  47 
Magruder,  J.,  said:  *' The  grant  of  Miss.  200,  the  Supreme  Court  of  Mis- 
appellate  jurisdiction  to  a  court  in  this  sissippi  held  that  its  jurisdiction  was 
state  necessarily  carries  with  it  the  of  a  revisory  character  onl^,  and  that 
power  to  protect  that  jurisdiction  with  the  constitution  and  practice  of  the 
the  use  of  any  and  all  writs  known  to  court  were  not  adapted  to  the  proceed- 
the  common  law.     An  appeal  perfected  ing  in  prohibition. 
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ceedings  taken  in  the  lower  court  to  remove  the  cause  to  the 
higher  court.* 

2.  Federal  Courts— ^i.  Supreme  Court  of  the  United 
States  —  To  District  Court!.  —  The  Supreme  Court  of  the  United 
States  has  been  empowered  by  Congress  to  issue  writs  of  prohi- 
bition to  the  District  Courts  of  the  United  States  when  proceed- 
ing as  courts  of  admiralty,  but  in  no  other  case.* 

To  Cirenit  Conrta.  —  Its  power  to  issue  the  writ  to  the  Circuit 
Courts  of  the  United  States  is  limited  to  cases  in  which  it  is 
necessary  to  protect  its  appellate  jurisdiction.' 

1.  In  People  r.  Circuit  Ci.,  169  lU.  Court  of  the  Southern  District  of  New 
201,  the  court  said:  **  While  it  may  York  from  proceeding  further  in  a  libel 
be  true  that  the  writ  can  be  resorted  to  suit  against  the  petitioner  on  the 
in  aid  of  appellate  jurisdiction,  yet  the  ground  that  he  was  consul-general  and 
writ  could  only  be  issued  where  the  acting  minister  of  the  republic  of  Gua- 
appellate  jurisdiction  had  been  already  temala  and  that  the  District  Court  was 
acquired  in  a  pending  cause;  and  as  therefore  without  jurisdiction.  It 
such  is  not  the  case  here,  this  fact  seems  that  the  question  of  the  jurisdic* 
alone  is  sufficient  to  authorize  the  re-  tion  of  the  Supreme  Court  to  issue  the 
fusal  of  the  writ  by  this  court  upon  the  writ  to  District  Courts  when  not  pro- 
original  petition  here  presented."  The  ceeding  in  admiralty  was  raised,  but 
cases  are  not  always  clear  upon  this  the  writ  was  refused  without  discus- 
point,  but  it  is  difficult  to  see  how  the  sion  of  this  question,  on  the  ground 
jurisdiction  to  issue  the  writ  could  be  that  the  petitioner  was  not  entitled  to 
said  to  be  in  aid  of  appellate  jurisdic-  the  diplomatic  privileges  claimed, 
tion  unless  proceedings  in  appeal  had  S.  In  Ex  p,  Gordon,  i  Black  (U.  S.) 
been  at  least  commenced.  503,  on  an  application  for  a  writ  of  pro- 

2.  Exp,  Gordon,  i  Black  (U.  S.)  503;  hibition  to  the-Circuit  Court  after  the 
Ex  p.  Christy,  3  How.  (U.  S.)  293;  applicant  had  been  convicted  of  piracy 
Ex  p.  Easton,  95  U.  S.  68;  Exp,  Phe*  and  sentenced  to  be  executed,  the  court 
nix  Ins.  Co.,  118  U.  S.  610.  said,  approving  Ex  p.  Christy,  3  How. 

Under  Rev.  Sut.  U.  S.,  %  688.  the  ^U.  S.)  292:    **  The  result  of  this  opin. 

Supreme  Court  of  the  United  States  ion  is  that  a  prohibition  cannot  issue 

can  entertain  an  application  for  the  from  this  court  in  cases  where  there  is 

writ  to  the  District  Court  of  Alaska,  no  appellate  power  given  by  law,  nor 

when  proceeding  as  a  court  of  admir-  any  special  authority  to  issue  the  writ, 

alty.     In  re  Cooper,  138  U.  S.  404.  We  concur  in  this  opinion,  and  the  rule 

A  Libel  of  Boriew  of  a  Doeree  of  Conils-  applies  with  equal  force  to  the  case  be- 

eation  is  of  the  same  nature  and  juris-  fore  us  as  it  did  in  the  case  referred 

dictional     character    as    the    original  to." 

case,  and  although  the  act  under  which  In  Exp,  Warmouth,  17  Wall.  (U.  S.) 

the  proceedings    were    had    provided  64,  the  court  remarked  that  it  had  '*  no 

that  the  proceedings  should  be  in  rem  jurisdiction  in  this  case  to  issue  a  writ 

and  **  conform  as  nearly  as  may  be  to  of    prohibition     until     an    appeal    is 

proceedings  in  admiralty  or  in  revenue  taken;"    and  in  Virginia,  Petitioner, 

cases,"  it  is  not  a  case  in  admiralty,  in  131  U.  S.,  Appendix  Ixxxix,   the  de- 

which  case  only  the  Supreme  Court  of  cision  of  the  court  was  withheld  until  a 

the  United  States  can  issue  a  writ  of  certificate  of  division  of  opinion  be* 

prohibition     to    the     District    Court,  tween  the  district  and  the  circuit  judge 

Ex  p,  Graham,  10  Wall.  (U.  S.)  541.  could  be  filed. 

Tho  Only  Cmm  in  Whioh  the  Snpromt  The  writ  was  applied  for  to  restrain 

Court  Has  Aetnallyliiiiod  the  Writ  to  any  the  Circuit  Court  in  In  re  Rice,  155  U. 

court  are  U.  S.  r.  Peters.  3  Dall.  (U.  S.)  S.  396,  but  the  jurisdiction  to  issue  the 

121,  and  Exp,  Phenix  Ins.  Co.,  118  U.  writ  was  not  discussed,  the  denial  of  it 

S.  610,  both  being  admiralty  cases  in  being  made  on  other  grounds. 

District  Courts.  Ha  ProbiUtioii  Has  AotnaUy  Iiiiied  to  a 

\vk  Inre  Baiz,  135  U.  S.  403,  the  writ  Circuit   Court,  but  in    Bronson  v.  La 

was  applied  for  to  restrain  the  District  Crosse,  etc.,  R.  Co.,  i  Wall.  (U.  S.)  405. 
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Apptftli  Lit  to  the  Snprtmt  Court  in  Cmoo  in  ProUhitioii  when  the  matter 
or  amount  involved  is  appealable  to  that  court.  ^ 

Whoro  Court  Ii  mthout  IpoQUl  or  AppoUato  Authority.  —  The  writ  cannot 
be  issued  in  cases  where  the  court  is  without  appellate  authority 
or  special  authority  to  issue  it.* 

b.  Circuit  and  District  Courts.  —  The  Circuit  and  Dis- 
trict  Courts  of  the  United  States  are  authorized  by  statute  to 
issue  the  writ  when  it  is  necessary  for  the  exercise  of  their 
respective  jurisdictions,'  but  it  is  doubtful  whether  they  can 
issue  it  in  any  other  case.^ 

lU  TBamrALS  AVD  Otticbxi  Pbokibitid  —  1.  Generally — Wa- 
iftorUl  Aoti.  —  The  proper  office  of  the  writ  of  prohibition  is  to 
restrain  inferior  courts  or  tribunals  from  unauthorized  judicial 
acts,  and  it  cannot  be  used  to  prevent  the  performance  of  minis- 
terial acts,'  although  performed  by  the  judge  or  presiding  officer 
of  the  inferior  tribunal.* 

in  which  the  writ  was  applied  for  on  6.  Alabama,  —  Ex  p.   State,  89  Ala. 

the  ground  that  the  Circuit  Court  was  177;  Atkins  v,  Siddons,  66  Ala.  453. 

making  orders  affecting  the  riflrhts  of  Florida,  —  Sherlock  v,  Jacksonville, 

the  parties  after  an  appeal  had  been  17  Fla.  ^3. 

taken  to  the  Supreme  Court,  the  latter  Michigan,  —  Speed    v,     Detroit,   98 

said:    "  The  only  remaining  question  Mich.  360. 

in  the  case  is  as  to  the  proper  remedy  Minnesota.  —  Home  Ins.  Co.  v,  Flint, 

to  be  applied.     We  do  not  doubt  but  13  Minn.  244. 

that  the  learned  court  below  is  acting  Missouri,  —  Sute     r.     Justices,    41 

upon  a  sincere  conviction  that  it  pos-  Mo.  44. 

sesses  full  power  and  authority  to  make  New     York,  —  People     r.     Queens 

the  several  orders  complained  of,  and  County,    i   Hill  (N.    Y.)   195;    Ex  p, 

that  it  is  influenced  by  a  high  sense  of  Braudlacht,  2  Hill  (N.  Y.)  367;  People 

duty,  and  what  is  believed  to  be  for  v.  Excise  Com'rs,  61  How.  Pr.  (N.  Y. 

the  b<st  interest  of  all   parties    con*  Suoreme  Ct.)  514;  Thomson  v,  Tracy, 

cerned  in  this  most  complicated,  diffi-  60  N.  Y.  31. 

cult,  and  severely  contested  cause,  and  Washington,  —  Clifford  v,  Parker,  13 

that  it  needs  but  to  be  advised  by  the  Wash.  518. 

opinion  of  this  court  on  the  motion,  to  West    Virginia,  —  Blaxton    v,    Mc- 

conform  to  the  views  of  the  court  as  Whorter,  (W.  Va.  1899)  32  S.  E.  Rep. 

there    expressed.      For    the    present,  1004. 

therefore,  we  shall  withhold  the  appro-  Wisconsin,  —  State  v.  Gary,  33  Wis. 

priate  remedy,  with  liberty  to  the  coun-  93;  State  v,  Keyes,  75  Wis.  288. 

sel  to  apply  hereafter  to  the  court,  if  Wyoming,  —  Dobson  v,  WesUieimer, 

necessary,  in  the  matter."  5  Wyoming  34. 

1.  Weston  V,  Charleston,  2  PeL  (U.  And  see  cases  cited  infra,  this  sec- 

S.)  449;   Smith  V,  Whitney,  116  U.  S.  tion. 

167.  By  Statato  (Laws  1884,  p.  326,  §  982}, 

%,  Exp,  Gordon,  i  Black  (U.  S.)  503.  in  Utah  the  writ  may  be  used  to  arrest 

See  also  Chesapeake,  etc.,  R.  Co.  v,  the  exercise  of  ministerial   functions. 

White,  III  U.  S.  134.  People  v.  House,  4  Utah  369. 

S.  Rev.  Stat.  U.  S.,  g  716;  In  re  Bin-  In  Idaho  the  statute  permits  the  use 
inger,  7  Blatchf.  (U.  S.)  159.  No  case  of  the  writ  where  the  acts  of  a  minis- 
is  reported  where  the  writ  was  issued  terial  officer  are  illegal  and  **  beyond 
by  a  District  or  Circuit  Court.  his  jurisdiction.'*     Williams  v.  Lewis, 

4.  U.  S.  V.  Maney,  61  Fed.  Ren.  140.  (Idaho  1898)  54  Pac.  Rep.  619. 

Prohibition  to  Stato  Court.  —  "  No  in-  6.  Tho  Isfaaaoo  of  an  Bxsestioa  by  a 

junction   can    be   issued   by  a  federal  justice  of  the  peace  is  a  ministerial  act, 

court  nor  prohibition  to  a  state  court.'*  and  cannot  be  prohibited.    Atkins  v. 

Rogers  v.  Cincinnati,  5  McLean  (U.  S.)  Siddons,  66  Ala.  453. 

337.  Whoro  aJndgo  Is  Aeting  as  Gomais- 

1103  Volume  XVI. 


TiOvBAlf  and  PROHIBITION.  Oftewt  FrokiUtO. 


OMTti  JMWiUi  !•  WUi.  —  Inferior  courts,  civil  or  criminal, 
whether  of  record  or  not,  and  whether  exercising  law  or  equity 
jurisdiction,  are  amenable  to  the  writ.* 


before  whom  proof  it  to  be  ukea  not  retpoosible  for  the  acu  of  those  he 

uoder  a  tutote  ia  contetta  for  aeau  ia  appointed. 

the  legislature,  he  it  not  acting  in  hit  But  tee  Bloxton  r.  McWhorter,  (W. 

ittdicial  capacity,  and  the  writ  will  not  Va.  1899)  32  S.  E.   Rep.  1004,  wherein 

lie  to  restrain  him  from  ittuin^^  and  it  was  held  that  the  court,  in  entering 

enforcing  an  order  to  the  custodian  of  an  order  directing  the  incorpotation  of 

the  poll  boxes  to  produce  them  to  be  a  town,  performs  a  ministerial  duty, 

opened  for  the  purpose  of  counting  the  so  that  piohibitton  will  not  lie. 

ballots.    Sute    v.    Spearing,    31     La.  Aa  Ordir  Discommoiilif  a  Traistaaa 

Ann.  las.  for  violating  a  dtcrce  of  the  governing 

Aa  Ovdiaary,  JLtdaf  in  Issfsst  ta  aa  board  of  an  university,  made  by  the 

¥tosH—  under  a  sutute,  is  a  political  vice<hancellor,  is  not  a  judicial  pro- 

and  not  a  judicial  officer  and  cannot  be  ceeding  which  can  be  prohibited.    Ex 

restrained  bv  the  writ  from    acting.  /.  Death,  21  L.  J.  Q.  B.  337. 

Seymour  v.  Almond,  75  Ga.  iia.  1.  Prohibition    will  issue  to  courts 

To  Prareat  Jvdgt  ttmk  Sitedag  Ordar  relatively  inferior,  whether  technically 

ymWkwMt  —  But  the  writ  was  issued  to  inferior  or  not.    Uncoln-Lucky.  etc.. 

prevent  a  judge  from    enforcing    an  Min.  Co.  v.  District  Ct.,  7  N.  Mcx.  486. 

order  to  the  sberilf  to  furnish  an  un-  Tha  Balallaa  if  Ika  Otvt  Iwmlag  Ika 

finished  court  room,  on  the  ground  that  Writ  to  the  court  prohibited  must  be 

he  was  only  authorized  under  the  stat-  that  of  superior  to  inferior,  the  former 

ute  to  make  such  an  order  for  the  im-  having  superintendence  over  the  lat- 

mediate  use  of  the  court,  and  not  to  ter.     Burch  v.  Hardwicke,  23  Gratt. 

anticipate  the  action  of  the  board  of  (Va.)  51. 

supervisors.    Los  Angeles  County  v,  Xfual  Oamrti.  —  Prohibition  cannot  be 

Superior  Ct..  93  Cal.  38a  used   between  couru  of  equal   rank. 

To  Prtraat  Otvt  tnm  laasrparadaf  Seele  v.  State,  i  Tex.  Civ.  App.  4Q5. 

MaaidfaUty.  —  In  Sute  v.  Simons,  32  Tha  Writ  Wm  Ua  ta  a  Mag  la  Jallga  of 

Minn.  540,  in  which  a  prohibition  was  an  inferior  court,  no  less  than  to  the 

granted  to    prevent  a  District  Court  court    as    such,    where    he    illegally 

from  proceeding  upon  a  petition  for  the  assumes  the  exercise  of  judicial  power, 

incorporation  of  a  village  under  an  act  Sute  v.  Field,  112  Mo.  554. 

conferring  power  upon  District  Couru  Jiitisii  if  ^  Paaaa  may  be  confined 

to  incorporate  villages,  the  court  held  within  the  limiu  of  their  iurisdictioo 

the  act  unconstitutional  as  delegating  by  prohibition.    Sute  v.  Allen,  45  Mo. 

legislative  powers  to  couru  and  said:  App.  551.    As  insunces  ^ here  it  has 

*'  The    only    remaining    question    is  issued  to  justices  of  the  peace,  the  foU 

whether  a  writ  of  prohibition  is  the  lowing  are  cited :  Spencer  v.  Bunham, 

appropriate    remedy.      Although    the  100  CiU.  336:  South  Carolina  R.  Co.  ». 

powers  attempted  to  be  conferred  by  Ells,  4oGa.  87;  Doughty  v.  Walker,  54 

this  act  are  not  judicial  in  the  strict  Ga.  595;   Sute  r.  Falls,  12  La.  Ann. 

sense  of  the  term,  yet  they  are  in  many  553;  Sute  v.  McCrea,  40  La.  Ann.  29; 

of    their    features  and    resulu  quasi-  Sute  v.  Newoun,  49  La.  Ann.  52;  Sute 

judicial,    and    are    conducted     under  v,  Voorhies.  49  La.  Ann.  1717:  People 

judicial  forms."  v,  McAdam,  22  Hun  (N.  Y.)  5S9:  BaSd- 

Ta  Praviat  Judge  tnm  i^pfoinHig  0am*  win  v,  Cooley.  i  S.  Car.  256;  People  ». 

—  In   Sweet   V.  Hulbert,  51  House,  4  Uuh  369:  People  v.  Spiers, 


Barb.    (N     Y.)    312.    the  judge  of  a    4  Utah  385:  Miller  v,  Marshall,  i  Va. 

Cas.  158;  Hutson  v.  Lowrjr,  2  Va.  Cas. 
pointing  commissioners  of  a  town  to    42;  James  v,  Stokes.  77  \a.  235:  Bur- 


County  Court  was  prohibited  from  ap- 


borrow    money    and    execute    bonds  roughs  r.  Taylor,  90  Va.  5^ ;  Bullard  p. 

therefor  under  an  act  held  to  be  uncon-  Thorpe,  66  Vu  5^;  Norfolk,  eu.,  R. 

stitutional.  on  the  ground  that  the  act  Co.  r.   Pinnacle  Coal  Co.,  44  W.  Va. 

was  judicial,  the  sutute  directing  that  574* 

it  should  be  done  under  his  hand  and  rhsiisiy  Oauts.  —  No  distinction  is 

the  seal  of  his  court,  because  the  duty  made    or    attempted    with  respect  to 

imposed  reauired  the  exercise  of  judg-  chancery  :ouru  in  the  use  of  the  writ. 

meat  and  discretion  and  the  judge  «as  In  Sl  Louis,  eu.,  R.  Co.  v.  Wear.  13$ 
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BodlM  or  Ofifitn  HaTiag  Jndioial  Poir«rt.  —  The  writ  is  not  exclusively 
directed  to  Courts,  however,  but  is  frequently  used  to  keep  execu- 
tive or  administrative  bodies  or  officers  upon  whom  incidental 
judicial  powers  are  bestowed  from  usurping  jurisdiction  with 
which  they  are  not  vested  or  from  exceeding  the  powers  which 
are  given  them.* 

JTontziitMit  Court  —  Judfo  Out  of  Ofleo.  —  The  writ  may  be  issued  in 
proper  cases  where  the  court  has  ceased  to  exist,  or  when  the 
judge  has  passed  out  of  office.^ 

A  Protondod  Court,  having  no  lawful  jurisdiction  whatever,  may  be 
restrained  by  the  writ,  when  in  fact  no  such  court  has  been  estab- 
lished.' 

Mo.  230,  the  court   taid:   "  The  fact  to  restrain  inferior  judicial  tribunals 

that  the  suit  in  the  Circuit  Court  in-  within  the  orbit  of  their  juiisdiction  as 

vokes  the  equity  powers  thereof  does  to  the  subject-matter  conferred  upon 

not  preclude  the  use  of  a  prohibitory  them,  but  it  has  also  reached  to  their 

writ  to  keep  the  judicial  action  within  collateral  proceedings   when  contrary 

the  limits  marked  by  law.    A  court  of  to  the  common  law  or  some  statutory 

equity,  no  less  than  a  court  of  law,  provision.     Nor  has  it  been  confined 

may  be  called  back  within  the  bound-  entirely  to  inferior  judicial  tribunals, 

aries  of  its  rightful  jurisdiction  by  the  as  seemed  first  to  be  intended;  on  the 

process  of  prohibition.'*  contrary,  it  has  been  extended  to  other 

In  states  where  there  is  a  court  of  public  functionaries,  officials,  and  per- 

superior    jurisdiction    with   power    to  sons  charged  with  the  performance  of 

issue  the  writ,  no  exemption  from  con-  a  duty  not  wholly  judicial,   and  not 

trol  by  it  has  been  claimed  for  courts  even    very    extensively    or     strongly 

of    chancery    or    courts    with    equity  marked    with  a   judicial    character.*' 

power.     Ex  /.  Smith,  23  Ala.  94;  Ex  State  v,  Stackhouse,  14  S.  Car.  417.  af- 

p,  Lyon,  60  Ala.  650;  Henry  v.  Steele,  proved  in  State  v,  Kirkland,  41  S.  Car. 

28  Ark.  455:  Fischer  v.  Superior  Ct.,  29;  State  v.  Commissioner,  i  Mill  (S. 

no  Cal.   129;   State  t^.  Judge,  31  La.  Car.)  55. 

Ann.   120;  State  r.  Drew,  38  La.  Ann.  2.  Ingersoll  v.  Buchanan. iW.Va.i8i. 

274;  State  V.  RIghtor,  39  La.  Ann.  619;  In  Com.  v,  Latham,  85  Va.  632,  the 

State  V.  Voorhies.  40  La.  Ann.  i;  State  court  said:  "  But  it  is  argued  that  he 

V.  Ross,  136  Mo.  259;  State  v,  Superior  [the  presiding  judge]   is  now  out  of 

Ct.,  12  Wash.  677.  office,  his  successor  having  been  elected 

Ooroner.  —  In  Reg.  ir.  Herford,  3  El.  and  qualified.     Nevertheless,  the  suit 

&  El.  113,  107  E.  C.  L.  115,  it  was  held  remains  In  that  court  against  the  com- 

that  the  power  of  the  coroner  is  limited  roonwealth  in  violation  of  law,  and  the 

to  holding  inquests  in  cases  of  homicide  same  must  be  prohibited,  and  there  is 

or    violent    death,   and  the   writ  was  nothing  in    this  record   to  show  any 

granted  to  prevent  the  coroner  from  change  in  the  personnel  of  the  judge, 

holding  an  inquest  as  to  the  origin  of  and  that  Is  immaterial.    The  writ  di- 

a  fire.                                                         .  rected  in  accordance  with  the  pleadings 

1.  See  infra^  III.  2.  Boards,  Commis-  here  will  eftectually  operate  the  remedy 

sioners.  Councils^  etc,  and  maintain  the  violated  law." 

**  Originally  the  writ  of  prohibition  In  Ex  p.  Peterson.  33  Ala.  74,  the 

was  understood  to  be  a  writ  issuing  circuit  judge,  who  had  made  the  order 

out  of  some  superior  court,  '  directed  complained  of  as  circuit  judge  and  not 

to  the  judge  and  parties  of  an  inferior  as  the  Circuit  Court,  resigned  after  the 

court,  commanding  them  to  cease  from  order  was  made.     The  court  **accom- 

the  prosecution  of  a  suit  upon  a  sug-  modated  its  relief  to  the  exigencies  of 

gestion  that  either  the  cause  originally  the  case"  by  annulling  the  order  and 

or  some  collateral  matter  therein  does  ordering  the  parties  to  cease  the  prose- 

not  belong  to  that  jurisdiction,  but  to  cution  of    the    supersedeas    obtained 

the  cognizance  of  some  other  court.'  by  it. 

3  Black.  Com.   112.     But  in   practice  S.  iS'jr/.  Roundtree,  51  Ala.42;  Sute 

this  writ  has  subsequently  gone  beyond  v,  McMartin,  42  Minn.  30;  Fleming  v, 

this  limit,  and  It  has  not  only  been  used  Commissioners,  31  W.  Va.  608. 
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PiiTst*  ?«rtM.  —  But  the  writ  will  not  lie  to  prevent  a  private 


Otvt  V«t  LtftUj  OrfailMd.  —  ProhU  of  the  predoct  commistiociert  and  de- 

bition  will  lie  lo  prevent  a  court  not  terminiog  whether  or  not  the  latter 

organized  in  the  manner  reqoired  by  have  receivnd  the  votes  of  persons  not 

law  from  proceeding,  for  in  such  case  legally  entitled  to  vote.    The  authori* 

it  is  not  a  court,  but  an  unauthorized  ties  uniformly  agree  that  the  precinct 

assembly  of  individuals.    Exp.  Rich-  commissioners  act  judicially  in  passing 

ardson.  Harp.  L.  (S.  Car.)  308.  upon  the  right  of  persons  to  vote.    The 


Otvt  with  Judge  tnmL  AsethOT  Osn^.  county  commissioners  then,  as  a  mere 
—  The  County  Court  of  one  county  ministerial  body,  have  no  power  to  re- 
was  prohibited  from  enforcing  a  judg-  view  this  judicial  action,  because  to  do 
ment  rendered  by  the  judge  of  a  so  they  must  of  necessity  act  judicially. 
County  Court  of  another  county,  no  as  no  ministerial  officer  or  body,  acting 
order  having  t>een  entered  by  the  regu-  as  such  merely,  can  review  or  set  aside 
lar  judge  showing  his  incapacity  to  the  conclusion  or  iudgment  of  a  tri- 
act,  on  the  ground  that  the  court  as  bunal  acting  judicially  and  within  its 
organized  had  no  jurisdiction  for  anv  jurisdiction.      If,   then,   these  county 

furpose  whatever.    Gresham  v.  Ewell,  commissioners  do,  as  alleged  and  ad- 

5  Va.  I.  mitted  in  this  case,  underuke  to  hear 

Olty  OstMll.  — In    Mealing  v.    Au-  such  evidence  and  review  the  judgment 

gusta,  Dudley  (Ga.)  m,  it  was  held  of  the  precinct  commissioners  as  to  the 

that  the  city  council  of  Augusta  was  right  of  particular  persons  to  vote,  they 

not  subject   to   prohibition,  although  do  not  act  ministerially,  but  judicially, 

exercising  a  sort  of  judicial  power,  but  When  they  say  they  are  a  ministerial 

the  court   added    that  if  the  council  body,  thev  admit  thev  have  no  right  to 

should    *'  undertake  to  adjudge    and  do  what  they  persist  in  doing  and  what 

administer  the  laws  of  the  state,  and  it    Is  sought    to  prohibit  them  from 

to  usurp  a  jurisdiction   not  belonging  doing.    And    when   they  are  in   fact 

to  it,"  the  writ  could  restrain  it  acting  judicially  thev  seek  to  avoid 

<UMft*J«di8UI  TrihiaaL  —  In  Brazie  v.  control  by  prohibition,  by  merely 
Fayette  County,  25  W.  Va.  213,  the  asserting  what  is  denied  by  their  acts, 
court  said,/rr  Snyder,  J.:  **  From  the  that  they  have  no  judicial  power  and 
foregoing  authorities  and  the  nature,  are  not  acting  as  such.  The  law  re- 
uses, and  objecu  of  the  remedy.  It  gards  the  fact,  and  not  the  claim  of 
seems  to  me  to  be  a  necessary  conclusion  contesunts.  The  remedies  afforded 
that  the  writ  of  prohibition  lies  from  a  bv  it  cannot  be  defeated  by  a  mere  de^ 
superior  court  not  only  to  inferior  judi-  nial  of  the  right  to  do  that  which  it  is 
cial  tribunals  properly  and  technically  admitted  is  being  done.  If,  therefore, 
denominated  such,  but  also  to  inferior  the  defendants  have  no  judicial  pow- 
ministerial  tribunals  possessing  inci-  ers,  as  they  now  claim,  then  they  admit 
dentally  judicial  powers  or  tribunals  they  are  doing  what  they  concede  they 
such  as  are  known  in  the  law  as  quasi'  have  no  power  to  do.  Their  acu  are, 
judicial  tribunals,  and  even  in  extreme  upon  their  own  showing,  a  plain  and 
cases  to  purely  ministerial  bodies  when  wilful  usurpation  of  a  power  which 
they  usurp  judicial  functions.  When  does  not  belong  to  them.  It  cannot  be 
these  latter  abuse  or  exceed  their  legiti-  questioned  that  a  judicial  body  may  be 
mate  powers,  by  the  exercise  of  a  juris-  restrained  by  prohibition  from  exceed- 
diction  that  does  not  pertain  to  them,  ing  the  powers  conferred  upon  it,  or 
they  may  be  restrained  by  prohibition,  from  manufacturing  a  jurisdiction 
If  this  were  not  so  there  might  be  in-  which  does  not  belong  to  it.  Can  it 
stances  of  the  boldest  and  most  wanton  be  contended,  then,  that  the  law  is  so 
abuse  of  judicial  power  without  an  ad-  defective  or  absurd  that  it  cannot  bv 
equate  remedy.  This  may  be  well  the  same  means  restrain  any  other  tri- 
illustrated  bv  the  case  now  before  us.  bunal,  whatever  may  be  its  legitimate 
Assuming,  for  the  present,  that  the  powers,  from  wholly  usurping  or  man- 
county  commissioners,  the  defendanu  ufacturing  a  jurisdiction  and  acting 
here,    are    not    a    judicial   body,   but  thereunder  without  a  pretense  of  right, 

Jmrely  ministerial,  then  it  necessarily  merely  because  it  has  no  rightful  judi- 

ollows  that  they  can  have  no  power  to  cial  powers?    I  am  satisfied  that  the 

examine  witnesses  and  hear  evidence  law  tolerates  no  such  absurditv.     In 

for  the  purpose  of  reviewing  the  action  my    judgment,  therefore,   prohibitioa 
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person  from  acting,* 

Um  of  Writ  M  Writ  of  Quo  Wamuito.  —  In  no  case  can  the  writ  of 
prohibition  be  used  as  a  writ  of  quo  warranto  to  try  the  title  to 
an  office  or  to  restrain  the  acts  of  a  de  facto  officer  who  has 
assumed  the  duties  and  functions  of  an  office  created  by  law.* 

2.  Boards,  CommissionerSy  Councils,  etc.  —  When  invetted  with  Jodieiai 
Powart.  —  Boards,  commissioners,  councils,  and  administrative  and 
ministerial  officers  and  bodies,  when  invested  with  limited  judicial 
powers,  may  be  confined  within  the  limits  of  their  authority  when 
they  are  exercising  such  powers,'  but  cannot  be  interfered  with 
in  their  administrative  or  ministerial  acts,  whether  they  possess 
a  quasi']\x^\c\?X  character  or  not.* 

What  ConBtitatat  Judicial  Power  has  been  the  subject  of  various  and 

does  lie  to  restrain  the  defendants  here  cial  or  ^tfAn'- judicial  power;   and,  the 

from  acting  in  a  judicial  capacity  be-  other  reasons  for  it  existing,    we  see 

yond  or  in  excess  of  the  authority  con-  none  why  it  should  not  issue  to  a  per- 

f erred  upon  them."  son  or  body  of  persons,  not  being  in 

But  in  In  re  RadI,  86  Wis.  645,  the  law  a  court,  nor  strictly  oflScers.** 

court  said  obiter \  *'  It  wouM  seem  that  Committee  of  City  CoonoiL  —  The  char- 

the  writ  is  not  to  be   applied   to  any  ter    of    a    city    provided    that    claims 

officer  or  body  on  whom  the  law  con-  against  the  city  should  be  referred  to 

fers    no    power    of    pronouncing  any  the**  committee  on  auditing  accounts." 

judgment."  The  relator  s  claim  was  referred  by  the 

1.  State  V,  Superior  Ct.,  13  Wash,  council  to  its  law  committee,  and  the 
226;  Sherlock  v,  Jacksonville,  17  writ  was  issued  to  prevent  it  from 
Fla.  93.  passing  on  the  claim.     People  v.  Am- 

2.  Hull  V,  Superior  Ct.,  63  Cal.  179;  sterdam,  90  Hun  (N.  Y.)  495. 
Buckner  v.  Veuve,  63  Cal.  304;  State  Bailroad  OomminioiL — In  Toomerv. 
V,  McMartin,  42  Minn.  30;  State  v,  London,  etc.,  R.  Co.,  2  Exch.  Div.  450, 
Laughlin,  7  Mo.  App.  529;  Walcott  v,  the  railroad  commissioners  were  pro- 
Wells,  21  Nev.  47;  State  v.  Allen,  2  hibited  from  making  an  order  requiring 
Ired.  L.  (N.  Car.)  183;  In  r^  Radl,  86  two  railroads  to  do  jointly  what  neither 
Wis.  645.  could  do  separately. 

In  Ex  p.  Roundtree,  51  Ala.  42,  the  Oonnty  CouncU. —  In  Reg.  v,  London 

writ  was  issued  on  the  ground  that  the  County   Council.  (1893)2   Q.    B.   454, 

act  by  which  the  court  was  created  was  Lord  Esher  doubted  whether  the  writ 

unconstitutional.  could  be  issued  to  the  London  county 

8.  Vermont,  etc.,  R.  Co.  v,  Franklin  council. 

County,  10  Cush.  (Mass.)  12;  Day  ».  4.  People  v.  Election  Com* rs.  54  Cal. 

Board   of   Aldermen,    102   Mass.    310;  404;    Spring  Valley   Water  Works    v. 

Speed  V.  Detroit,  98  Mich.  360;  People  Bartlett,  63  Cal.  245;  Vitt  v.  Owens,  42 

t/.  Albany  County,  63  How.  Pr.  (N.  Y.  Mo.  512;  Hockaday  v.  Newsom,  48  Mo. 

Supreme  Ct.)  41 1;  State  v.  Haul-over  196;  Matter  of  Mount  Morris  Square,  2 

Cut,  2  Spears  L.  (S.  Car.)  491;  M'Kee  Hill  (N.  Y.)  14;  Slate  v,  Columbia,  16 

If.  Anderson,  Rice  L.  (S.  Car.)  24;  State  S.  Car.   412,    reheard   17   S.   Car.   80; 

r.  Moultrieville,  Rice  L.  (S.  Car.)  158;  Hunter  v.  Moore,  39  S.  Car.  304;  State 

State  V,  Commissioner,  i  Mill  (S.  Car.)  v,  Gary,  33  Wis.  93. 

55;  Stale  V.  Stackhouse,  14  S.  Car.  417;  In  Bluffton  v.  Silver,  63  Ind.  262,  the 

State    V.    Kirkland,    41    S.    Car.    29;  court  refused  the  writ  on  the  applica- 

Brazie  v,  Fayette  County,   25  W.  Va.  tion   of  a   property   holder  of   an   in- 

213.  corporated  town  to  prevent  the  execu- 

In  State  v.  Young,  29  Minn.  523,  the  tion  of  a  contract  let  by  the  town  to  a 

court  said  :  **  The  writ  of  prohibition  contractor  to  construct  a  sidewalk  in 

issues  usually  to  courts,  to  keep  them  front  of  his  property:  holding  that  if 

within  the  limits  of  their  jurisdiction,  proper  at  all,  prohibition  would  only  be 

But  it  may  also  issue  to  an  officer,  to  proper  to  prevent  the  making  of  the 

prevent  the  unlawful  exercise  of  judi-  contract. 
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conflicting  opinions  by  the  courts,*  and  in  a  few  cases  acts  in  no 
sense  judicial  have  been  prohibited  by  the  writ.* 

When  Saeh  Bodies  or  Offioert  Are  Prooeeding  Within  the  Bonndi  of  Their 
Authority,  they  cannot  be  prohibited  by  the  writ  from  performing 
their  functions,  whether  judicial  or  administrative,  for  errors, 
irregularities,  or  mistakes  of  judgment.' 

Tax  Aiseesors  or  CoUeeton  cannot  be  restrained  by  the  writ  from 
assessing  or  collecting  taxes.** 

1.  Liqaor-lioeiiieOoiiuiiifsioiien. — Com-  Commission,  (Mont.  1898)  53  Pac.  Rep, 
missioners  who  cite  a  liquor  dealer  to  1133. 

appear  before   them   and  show  cause  Board  of  Canyassers. —  In   People   z/. 

why  his  license  should  not  be  revoked  Canvassers,  30  Abb.    N.  Cas.   (N.  Y. 

are   not  a  court.     Lacroix  v,  Fairfield  Supreme  Ct.)  25,   note,    the   writ  was 

County,  50-  Conn.  321.     And  see  In  re  issued  to  forbid  a  board  of  canvassers 

De  Walt,  (Pa.  1898)  40  Atl.  Rep.  470.  from  adjourning  from  day  to  day  and 

Highway  Oomiiiiitionert. —  In   Hard-  from  canvassing  any  but  a  specified 

man  v.  Waldo  County,  53  Me.  83,  pro-  valid  return.     And  in  Brown  v.  Board 

hibition    was    issued    to    prevent  the  of  Election  Canvassers,  (W.  Va.  1899) 

county  commissioners  from  opening  a  32  S.   E.   Rep.   168,   it  was   held  that 

highway  in  a  manner  materially  differ-  when  a  board   of  election   canvassers 

ent  from  instructions  which  had  been  assumes  jurisdiction  which  it  has  not, 

given  them  by  the  Supreme  Judicial  to  canvass  the  result  of  a  vote  upon 

Court.  the  relocation  of  a  county-seat,  prohi- 

The  Action  of  the  County  Court  in  Be-  bition  will  lie  to  restrain  it,  though  in 

oounting  Totes  cast   at  an  election  for  its  proper  action  its  functions  are  min- 

the  removal  of  the  county  seat,  those  isterial,  and  not  subject  to  prohibition, 

cast  at  one  precinct  being  thrown  out,  8.  Chapman   v,   Stoneman,   63    Cal. 

was  held  to  be  judicial  and  was  re-  490;    Savannah   v.   Grayson,    104  Ga. 

strained  by  the  writ.     State  v,  Elkin,  105;  Jasper  County  v,  Spitler,  13  Ind. 

130  Mo.  90.  235;     State    v.    Ward,    70    Minn.    58; 

2.  City  Marshal.  —  In  Donovan  v,  Clayton  v,  Heidelberg,  9  Smed.  &  M. 
Vicksburg,  29  Miss.  247,  a  sufficient  (Miss.)  623;  Pigott  v.  Board  of  Can- 
ground  for  prohibition  was  held  to  be  vassers,  12  Mont.  537;  Matter  of  Nor- 
shown  in  a  petition  complaining  that  ton,  46  How.  Pr.  (N.  Y.  Super.  Ct.)  7; 
the  marshal  was  about  to  sell  two  of  Lindsay  v.  Commissioners,  2  Bay  (S. 
the  defendant's  hogs  under  an  ordi-  Car.)  38;  M*Kenna  v.  Road  Com'rs, 
nance  which  directed  him  to  seize  and  Harp.  L.  (S.  Car.)  381;  State  v.  Road 
sell  all  hogs  found  running  at  large  Com'rs,  3  Hill  L.  (S.  Car.)  314;  Rich- 
within  the  city  limits.  ards  v.  Clarksburg,  30  W.  Va.  491. 

Judge's    Order   to    Sheriff. —  In    Los  4.  Maurer  v,  Mitchell,  53  Cal.  289; 

AngelesCountyt/.  Superior  Ct.,  93  Cal.  Le   Conte   v.    Berkeley,    57  Cal.   269; 

380,  the  writ  Was  granted  to  prohibit  a  Farmer's      Co-operative      Union      v, 

judge  from  enforcing  an  order  to  the  Thresher,  62  Cal.  407;  Hobart  v.  Till- 

sheriff  to  furnish  an  unfinished  court  son,   66  Cal.   210;    Coronado  v.    San 

room.  Diego,  97  Cal.  440;  Sherlock  v.  Jack- 

Cosuniisioners  to  Ereot  State  Capitol. —  sonville,  17  Fla.  93;  Cody  v,  Lennard, 
In  State  v.  Smith,  (Mont.  1898)  53  Pac.  45  Ga.  85;  People  v.  Queens  County,  i 
Rep.  183,  a  motion  to  dismiss  was  over-  Hill  (N.  Y.)  195;  People  v.  Ulster 
ruled  where  the  writ  was  applied  for  County,  31  How.  Pr.  (N.  Y.  Supreme 
on  the  ground  that  the  board  of  com-  Ct.)  237.  Contra^  People  v.  Works,  7 
missioners  for  the  erection  of  the  state  Wend.  (N.  Y.)  486. 
capitol  were  entering  into  a  contract  In  People  v.  Schoharie  County,  121 
with  architects  who  were  citizens  of  N.  \.  345,  prohibition  was  issued  to 
another  state,  the  statute  requiring  all  restrain  the  board  of  county  super- 
architects,  superintendents,  and  con-  visors  from  levying  and  collecting  from 
tractors  employed  to  be  residents  of  the  towns  of  residence  of  paupers  sent 
the  state.  The  writ  was  afterwards  re-  to  the  lunatic  asylum  upon  the  certifi- 
fused  on  a  finding  of  the  facts  against  cate  of  the  county  judge  the  expenses 
the  relator.     Donovan  v.  State  Capitol  of  their  support,  on  the  ground  that 
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3.  Courts  Martial.  —  The  writ  will  issue  to  a  court  martial  when 
it  assumes  to  take  cognizance  of  a  case  in  excess  of  its  jurisdic- 
tion/ but  it  will  not  be  granted  upon  the  ground  of  errors  or 
irregularities  in  the  proceedings  or  for  insufficiency  of  the  charges 
or  specifications.* 

4.  Legislatiye  and  Ezeoutive  Officers.  —  The  three  branches  of 
government  are  independent  and  co-ordinate,  and  the  courts  have 
no  authority  to  send  the  writ  of  prohibition  to  other  branches 
than  the  judicial.'  It  will  therefore  be  refused  where  its  object 
is  to  restrain  the  action  of  legislative  bodies  or  executive  officers.* 

the  county  and  not  the  town  was  liable  In    Washburn    v.   PhiUips,  2   Met 

for  such  expenses.  (Mass.)  296,  the  court  said:    *'  Unless 

In  Pennington  v.  Wool  folk,  79  Ky.  it  appears  upon  the  face  of  the  pro- 
13,  the  writ  was  issued  to  prevent  the  ceedings  that  the  court  has  noju/is- 
County  Court  from  assessing  property  diction  of  any  part  of  the  subject-mat- 
not  assessed,  the  act  providing  for  ter  of  these  charges,  it  is  not  a  case  for 
such  assessment  being  held  unconsti-  a  prohibition." 

tutional.     This  use  of  the  writ,  how.  2.  State  v,  Edwards,  i   McMuU.  L 

ever,  is  expressly  authorized  by  statute  TS.  Car.)  215;  State  v,  Wakely,  2  Nott 

in  Kentucky.  &  M.  (S.  Car.)  412;  U.  S.  r.  Maney,6i 

Formerly  in  S?»M  Cbr^/fff^i  tax  execuT  Fed.  Rep.  140;   Smith  r.  Whitney,  xi6 

tions  could    be    restrained   by   prohi-  U.  S.  167;  Grant  t^.  Gould,  2  H.  Bl.  69, 

bition.     Burger  v.  State,  i  McMuU.  L.  After  SentenM  Ezaentod.  —  Where  the 

(S.   Car.)   410;    Johnson    v.    Boon,    i  plaintiff  had    been  pronounced  gailty 

Spears  L.  (S.   Car.)  268;    Weston    v,  and  sentenced  by  a  court  martial,  and 

Charleston,  2  Pet.   (U.   S.)  449.    The  the  sentence  had  been  ratified  and  ap- 

legislature  abolished  the  practice    of  proved  by  the  king,  and  executed,  it 

using  the  writ  for  this  purpose.     State  was  held  too  late  to  apply  for  the  writ, 

V,  County  Treasurer,  4  S.  Car.  520.  for  the  court  martial  ceased  to  exist 

1.  Connecticut     River     R.     Co.    v,  when  it  had  performed  all  its  functions, 

Franklin  County,  127  Mass.  50,  obiter,  and  there  was  no  one   against  whom 

It  is  doubtful  whether  District  Courts  the    prohibition    could    be    directed, 

of  the  United  States  have  authority  to  Matter  of  Poe,  5  B.  &  Ad.  681,  27  E.  C. 

issue  the  writ  to  a  court  martial.     U.  S.  L.  153. 

V.  Maney,  61  Fed.  Rep.  140.  8.  Greir  v,  Taylor,  4  McCord  T^  (S. 

In  Smith  r.  Whitney,  116  U.  S.  167,  Car.)  206;  Smith  v,  Whitney,  116  U.  S. 

after  saying  that  the  question  of  issu-  167. 

ing  a  writ  of  prohibition   to  a  court  4.  Instances   Where  Writ  Beftitel  — 

martial  had  never  come  before  it  for  The  writ  was  refused  to  restrain  the 

direct  adjudication,  the  court  consid-  board  of  supervisors  of  the  city  and 

ered  the  merits  of  the  application,  so  county  of  San  Francisco  from  passing 

that  it  may  be  assumed  that  the  Su-  an  ordinance  fixing  the  price  of  water 

preme    Court    of    the    United    States  to  be  supplied  to  the  city  and  inhabit- 

would  issue  the  writ  to  a  court  martial  ants  for  one  year.  Spring  Valley  Water 

in  a  clear  case  of  unlawful  assumption  Works  v.  Baitlett,  63  Cal.  245;  or  from 

of  jurisdiction.  passing    an    ordinance    commanding 

State  V,    Hopkins,    Dudley    L.    (S.  connections    with     pipes    and    mains 

Car.)  loi,  seems  to  be  the  only  reported  without  compensation.  Spring  Valley 

case  where  the  writ  was  issued  to  a  Water  Works  v,  San  Francisco,  52  CaL 

court  martial,  which  was  proceeding  to  in. 

inflict  sentence  on  the  relators  for  re-  The  comptroller  of  the  state  cannot 

fusal  to  do  duty  as  infantry  in  the  state  be  prohibited  from  drawing  warrants, 

militia.    They  claimed    to  be  in  the  etc.,  Camron  v.  Kenfield,  57  Cal.  550; 

cavalry,  and   pleaded  this  fact  to  the  or  an  auditor  from  proceeding  against 

jurisdiction  of  the  court  martial.     The  a  defaulting  collector,  Casbyr.Thomp- 

chancery  court  granted  the  writ  on  this  son,  42  Mo.  133;  or  the  governor  from 

ground,  and  the  order  was  affirmed  by  issuing  a  commission  to  an  officer  on 

the  Court  of  Appeals.  the  ground  of  the  irregularity  of  bis 
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IT.  I88UAH0E  OF  WbIT  DIBCBXTIOHABT  —  emend  Solo.  —  The  com- 
mon-law  rule  that  the  issuance  of  the  writ  is  not  a  matter  of  right, 
but  rests  in  the  sound  discretion  of  the  court,  has  usually  been 
followed  in  the  United  States.^ 

election,  Greir  v,  Taylor,  4  McCord.  L.  North  Carolina,  —  State  v,  Whltaker, 

(S.  Car.)  206;  or  the  mayor  from  inves-  114  N.  Car.  818. 

tigating  charges   of    misconduct    and  South    Carolina,  —  Gray    r.    Magis- 

neglect  of  duty  preferred  against  the  trates,  etc.,  Ct.,  3  McCord  L.  (S.  Car.) 

chief  of  police,  Burch  v,  Hardwicke,  23  175;    Kinloch  v.  Harvey,  Harp.  L.  (S. 

Gratt.  (Va.)  51.  Car.)  508;    Sute  t^.  Hudnal,  2  Nott  & 

To  Test  Talidity  of  Ci^  Ordinance.  —  M.  (S.  Car.)  419. 

Under  the  A>/*/«r>&y  statute  authorizing  Virginia,  —  Bedford  v.  Wingfield,  27 

the  use  of  the  writ  to  test  the  validity  Gratt.  (Va.)  329. 

of  city  ordinances,  it   was  held  that  Washington,  —  State  v,  Superior  Ct., 

"  an  order  appropriating  money  out  of  7  Wash.   74;    Clifford    v,   Parker,    13 

the  city  treasury  is  not  an  ordinance  Wash.  518. 

within  the  meaning  of  this  provision.  Granting   Writ    on    Conditions.  —  In 

The  remedy  here  provided  can  only  be  State  v.  Judge,  iq  La.  Ann.  167.  in  the 

invoked  by  one  against  whom  a  pro-  exercise  of    its    discretion,   the  court 

ceeding,  under  an  ordinance,  is  pend-  granted  the  writ  upon  the  condition  that 

ing  in  an  inferior  court.     The  writ  of  the  relator  enter  into  bond  to  secure 

prohibition  is  directed  to  a  judicial  tri-  the    party    who    might    suffer    by    it 

bunal,  and  not  to  a  legislative  body  against  losses,  trouble,  and  delay, 

such    as   a  city  council."     Patton  v,  Inflneneo  npon  Sxoreiio  of  Diiorotion. — 

Stephens.  14  Bush  (Ky.)  324.  In  Whately  v,  Franklin  County,  i  Met. 

Under  the  Statutes  of  Idaho  extending  (Mass.)  336,  on  an  application  for  the 
the  use  of  the  writ  to  acts  of  ministe-  writ  to  prevent  the  county  commission- 
rial  officers  it  was  issued  to  restrain  ers  from  issuing  a  warrant  against  the 
the  secretary  of  state  from  certifying  town  of  Whately  for  payment  for  re- 
to  the  county  auditors  a  ticket  not  en-  pairs  which  had  been  made  on  a  cer- 
titled  to  be  certified.  Williams  v,  tain  road,  the  court  said:  "  But  the 
Lewis,  (Idaho  1898)  54  Pac.  Rep.  619.  effect    of    quashing    the    proceedings 

1.  Alabama,  —  Ex  /.  Greene,  29  Ala.  would  be  to  leave  the  inhabitants  of 

52;  Exp,  Reid,  50  A*-*.  439.  Whately  in  the  full  enjoyment  of  all 

O/^cra^^y.  —  Leonard     v.    Bartels,    4  the  benefits  of  the  amendments  and 

Colo.   95;    Mclnemey  v,   Denver,    17  repairs  of  the  road  and  yet  discharge 

Colo.  302;    People  v.  District  Ct.,  21  them  from  the  burden  of  paying  for 

Colo.  251.  these    expenditures.       It    is    obvious, 

Florida,  —  Sherlock  v,  Jacksonville,  therefore,  that  the  parties  will  not,  if 

17  Fla.  c)3.  the  proceedings  are  quashed,  be  placed 

Louisiana.  —  State  v.  Judge,  21  La.  in  statu  quo.     It  is  peculiarly  one  of 

Ann.  123:  State  v.  Judge,  29  La.  Ann.  those  cases  where  the  mischievous  con- 

360;    State  V,  Falls,  32  La.  Ann.  553;  sequences  of  setting  aside  the  proceed- 

State   V,   Rightor,   32  La.  Ann.   1182;  ings  of  an  inferior  tribunal  should  have 

State  V,  Monroe,  33  La.  Ann.  923;  State  their  proper  influence  and  effect  upon 

V,  Judge,  33  La.  Ann.   1284;    State  v.  the  decision  of  a  question  in  which  the 

Houston,  35  La.  Ann.  538.  court  are  to  exercise  a  judicial  discre- 

Massachusetts.  —  Rutland  v.  Worces-  tion." 

ter  County,  20  Pick.  (Mass.)  71.  In  California  the  issuance  of  the  writ 

Michigan,  —  Hudson    v.    Judge,    42  is  held  to  be  not  discretionary,  but  ^x 

Mich.  239.  debito  justitia.     Havemeyer  v,  Superior 

Minnesota,  —  State  v.  Probate  Ct.,  19  Ct.,  84  Cal.  327. 

Minn.  117;  State  v.  Ward,  70  Minn.  58.  The  denial  of  the  writ  without  deci- 

Missouri,  —  State  v,  Laughlin,  7  Mo.  sion  of  the  question  of  the  jurisdiction 

App.  529.  of  the  court  sought  to  be  prohibited 

New  York,  —  Sweet  v,   Hulbert.  51  does  not  deprive  a  party  of  the  right  to 

Barb.   (N.   Y.)  312;    People    v.   West-  have  it  considered  on  a  writ  of  review, 

brook,  89  N.  Y.  152:  People  v.  County  Santa  Monica  v,  Eckert,  (Cal.  1893)  33 

Ct.,  23  N.  Y.  Wkly.  Dig.  137:  People  v.  Pac.  Rep.  880. 

Ulster  County,  31  How.  Pr.  (N.  Y.  So*  The  Statntot  of  Oonnootient  and  West 

preme  Ct.)  237.  Virginia  have  changed  the  common  law 
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BefoMd  in  Boubtfol  CaiM  or  Where  Other  Bemedy  Sziits.  —  The  writ  will 
therefore  be  refused  in  doubtful  cases  or  where  the  ordinary 
remedies  provided  by  law  afford  adequate  relief.  It  is  an 
extraordinary  writ,  and  should  be  issued  only  in  cases  of  extreme 
necessity,  and  not  for  grievances  which  may  be  redressed  by 
ordinary  proceedings  at  law  or  in  equity,  or  by  appeal.* 

V.  Wheh  I881TED  —  1.  General  Enle.  —  Subject  to  the  restric- 
tions to  be  considered  hereafter,  the  rule  governing  the  issuance 
of  the  writ  of  prohibition  is  that  it  will  be  granted  when  it  clearly 
appears  that  the  inferior  court  has  no  jurisdiction  of  the  subject- 
matter  of  or  parties  to  a  suit.* 

in  this  respect,  and  the  issuance  of  the  But  in  doubtful  cases  the  writ  will 
writ  in  proper  cases  is  obligatory  upon  be  refused.  Bassano  y,  Bradley, 
the  courts  in  those  states.  Fayer-  (1896)  i  Q.  B.  645;  Matter  of  The  Char- 
weather  V,  Monson,  61  Conn.  431;  kieh,  L.  R.  8  Q.  B.  197;  /»  r^  Birch,  is 
County  Ct.  v,  Boreman,  34  W.  Va.  362;  C.  B.  743,  80  £.  C.  L.  743,  30  £n£^.  L. 
Norfolk,  etc.,  R.  Co.  v.  Pinnacle  Coal  &  Eq.  519;  Taylor  v.  Nicholls,  i  C.  P. 
Co..  44  W.  Va.  574.  Div.  242. 

Th«  Sapreme  Court  of  the  Unitod  States  Where  the  want  of  jurisdiction  is  not 

has  held  that  the  granting  or  refusal  of  apparent  on  the  face  of  the  proceed- 

the  writ  is  discretionary  where  there  is  ings,  it  is  discretionary  with  the  court 

another  legal    remedy    by  appeal   or  to  determine  whether  or  not  the  party 

otherwise,   or  the  jurisdiction  of  the  has  lost,  by  his  laches  or  misconduct, 

lower  court  is  doubtful    or    depends  his  right  to  the  writ  to  which  he  might 

upon  facts  dehors  the  record,  or  where  otherwise    be    entitled.     Farquharson 

the  application  is  made  by  a  stranger;  v,  Morgan,  (1894)  i  Q.  B.  552. 

but  that  where  it  clearly  appears  that  When  Applied  for  by  a  Stranger  it  is 

the  court  had   no  jurisdiction  of   the  discretionary  with  the  court    whether 

cause  originally  or  of  some  collateral  the  writ  will  be  issued  or  not.     Reg.  v. 

matter  arising  therein,  a  party  object-  Twiss,   L.  R.  4  Q.   B.  407;    Forster  r. 

ing  to  the  jurisdiction  at  the  outset  and  Forster,  4  B.  &  S.   187,116  E.  C.  L. 

without  other  remedy  is  entitled  to  the  187;  Chambers  v.  Green,  L.  R.  20  Eq. 

writ  as  a  matter  of  right,  and  a  refusal  552,  overruling  Worthington  v.  Jeffries, 

to  grant  it,  when  all  the  proceedings  L.  R.  10  C.  P.  379,  where  it  was  held 

appear  of  record,  may  be  reviewed  on  that,    the    usurpation    of    jurisdiction 

error.     Smith  v.  Whitney,    116   U.  S.  being  a  breach  of  the  prerogative,  the 

167;  In  re  Cooper,  143  U.  S.  472;  In  re  court,  being  convinced  of  it,  must  issue 

Rice,  155  U.  S.  396;  In  re  Alix,  166  U.  the  writ  as  a  matter  of  right  on  the  ap- 

S.  136.  plication  of  a  stranger. 

Where  the  case  has  gone  to  sentence  Where  there  is  a  total  want  of  juris- 

and  the  «(rant  of  jurisdiction  does  not  diction  in  the  lower  court,  a  stranger 

appear  on  the  face  of  the  proceedings,  may  apply   for  the   writ.     London  v, 

the  granting  of  the  writ  is  not  obliga-  Cox,  L.  R.  2  H.  L.  239. 

tory  on  the  court.     In  re  Cooper,  143  1.  Ex  p.  Smith,  23  Ala.  94;   Ex  p, 

U.  S.  472;    In  re  Rice,  155  U.  S.  396;  Reid,  50  Ala.  439;  Ex  p.  Hamilton,  51 

In  re  Alix,  166  U.  S.  136.  Ala.  62;  State  v.  Rightor,  44  La.  Ann. 

In  England  it  is  held  that  where  the  298;  State  v,  Fournet,  45  La.  Ann.  943; 

case  is  clearly  one  of  excess  or  usurpa-  State   v.    Probate  Ct.,    19   Minn.   117; 

lion  of  jurisdiction,  the  writ  must  be  State  v.  Ward,  70  Minn.  58;  Walcott  r. 

granted.     Ex  p.  Smyth,  2  C.  M.  &  R.  Wells,  21  Nev.  47;  Exp,  Braudlacht,  2 

748;    Taylor  v.  Nicholls,   i  C.  P.  Div.  Hill  (N.  Y.)  367;  People  ».  Wood,  21  N. 

242;    Farquharson  v,  Morgan,  (1894)  i  Y.   App.   Div.   245;   People  v.   Ulster 

Q.  B.  552.  County,  31   How.  Pr.  (N.  Y.  Supreme 

In   Paxton  v.  Knight,  i  Burr.  314,  Ct.)  237;    People  v.  Westbrook,  89  N. 

Lord  Mansfield  said  that  he  was  sorry  Y.  152. 

that  the  court  was  obliged  to  grant  a  Writ  Bofued  Where  There  Ii  Another 

prohibition,   where  the  party   applied  Bemedj.  —  See    infra^     VL     3.    IVhen 

for  it  only  to  get  rid  of  the  costs  of  his  There  is  Another  Adequate  Remedy, 

own  vexatious  suit.  9.  Alabama, — Ex  p.  Walker.  25  Ala. 
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Court  Ezoeeding  Pow«n.  —  The  writ  is  not  confined  to  cases  where 
the  lower  court  has  no  jurisdiction  at  all,  but  extends  to  cases 
where  the  court,  having  jurisdiction  of  the  suit,  exceeds  its  legiti- 
mate powers,^  as,  for  example,  where  a  court  exceeds  its  powers 

8i;    Ex  p.  Hill,  38  Ala.  42Q;    Ex  p,  IVtsccnsin. -^  In  rfRsidl^^e  Vf is.  64$. 

Roundtree,  51  Ala.  42;  Ex  *.  Brown,  Wyoming,  —  State  v.  District  Ct.,  5 

58  Ala.  536.  Wyoming  227. 

Arkansas, — jSjt /.  Williams,  4  Ark.  United  Statis,  —  Ex  p,   Phenix  Ins. 

537;  Russell  V,  Jacoway,  33  Ark.  191.  Co.,  118  U.  S.  610;  In  re  Cooper,  143 

California,  —  Green  v,  Superior  Ct.,  U.  S.  472. 

78  Cal.  556;  People  v,  Superior  Ct.,  100  England,  —  Edwards's  Case,  13  Coke 

Cal.  105;  Kilburn  v.  Law,  iii  Cal.  237.  9;    Stephenson  v,  Raine.  2  El.  &  Bl. 

Colorado,  —  Leonard    v,    Bartels,     4  744,  75  E.  C.  L.  744;    Lawford  v,  Pat* 

Colo.  95.  tridge,  i  H.  &  N.  621;  Francis  ».  Stew- 

Georgia,  —  South  Carolina  R.  Co.  cr.  ard,   5   Q,   B.  984,  48    E.   C.   L.   984; 

Ells,  40  Ga,  87;  Hart  v,  Taylor,  61  Ga.  Taylor  v,  Nicholls.  i  C.  P.  Div.  242; 

156.  London   v.   Cox,   L.  R.  2  H.  L.  239; 

Illinois,  —  People  v.  Circuit  Ct.,  173  Barker  v.  May,  9  B.  &  C.  489,  17  E.  c. 

111.  272.  L.  426;    Blacket  v,  Blizard.  9  B.  &  ,C. 

Kentucky, '^  AxnoXd.     v.    Shields,     5  851,  17  E.  C.  £..  508;  Matter  of  Oxford 

Dana  (Ky.)  18.  University,   i  Q.  B.  952,  41  E.  C.  L. 

Louisiana,  —  State  v.  Judge,   ii  La.  854;  Richards  v.  Dyke,  3  Q.  B.  256,  43 

Ann.  187;   State  v.  Third  Dist.  Ct.,  16  E.  C.  L.  724;  Great  Western  R.  Co.  v. 

La.  Ann.   185;   State  v.  Judge,  20  La.  Railway   Com'rs,   7  Q.   B.   Div.   182; 

Ann.    177;    State  v,  Houston,  40  La.  Reg.  v.  Midland  R.  Co.,  19  Q.  B.  Div. 

Ann.  393;  State  v.  Judges,  41  La.  Ann.  540;    Farqubarson  v,  Morgan,  (1894)  i 

955;  State  V.  Carreau,  45  La.  Ann.  1446.  Q.  B.  552.     Prohibition  will  be  issued 

Massachusetts,  —  Washburn   v.  Phil-  where  the  substance  of  the  action  is 

lips,  2  Met.  (Mass.)  296;  Vermont,  etc.,  beyond  the  jurisdiction  of  the  court, 

R.  Co.  V,  Franklin  County,   10  Cush.  although  its  form  may  be  within   it. 

(Mass.)  12;    Connecticut  River  R.  Co.  Hunt  v.  North  Staffordshire  R.  Co.,  2 

V,  Franklin  County,  127  Mass.  50.  H.  &  N.  451. 

Michigan, '^'Hvidson    v.    Judge,    42  1,  Aladama.  —  Ex   p.    Peterson,     33 

Mich.  239;  Speed  v,  Detroit,  98  Mich.  Ala.  74. 

360.  CaliYornia,  —  McDowell  v.  Bell,    86 

Mississippi,  —  Clayton  z/.  Heidelberg,  Cal.  615;    Bruner  v,  Superior  Ct.,  92 

9  Smed.  &  M.  (Miss.)  623.  Cal.  239. 

Missouri,  —  State  v,  Rombauer,  loi  Colorado,  —  Mclnerney  v,  Denver,  17 

Mo.  499.  Colo.  302. 

New    York,  —  People    v.    Works,    7  Florida,  —  Suie  v,  Hocker,  33  Fla. 

Wend.  (N.  Y.)  486;    People  v.  Court  of  283;    State  v.  White.  (Fla.  1898)  24  So. 

C.  PI.,  43  Barb.  (N.  Y.)  278;   Appo  v.  Rep.  160. 

People,  20  N.  Y.  531;    People  v.  Petty,  Illinois,  —  People  v.  Circuit  Ct.,  169 

32tHun  (N.  Y.)  443.  111.  201. 

iiouth  Carolina,  —  State  v,  Hopkins,  Louisiana,  —  State  v,  McCrea,  40  La. 

Dudley  L.  (S.  Car.)   loi;    Kinloch  v,  Ann.  20;  State  v,  Hingle,  50  La.  Ann. 

Harvey,  Harp.  L.  (S.  Car.)  508;  Lynah  683. 

V,  Road  Com'rs,  Harp.  L,  (S.  Car.)  336;  Missouri,  —  State  v,  Laughlin,  7  Mo. 

Baldwin    v,    Cooley,    1    S.   Car.   256;  App.  529;    State  v,  St.  Louis  Ct.  App., 

Hornesby  v,  Burdell,  9  S.   Car.  303;  88  Mo.  135;    State   v,  Slover,  126  Mo. 

State  V.  Fickling,  10  S.  Car.  301.  652;    State  v.  Withrow,   133  Mo.   500. 

Vermont,  —  Burlington  v,  Burlington  Montana.  —  State    v,   McHatton,    10 

Traction  Co.,  70  Vt.  491.  Mont.  370. 

Virginia.  —  Miller  v,  Marshall,  i  Va.  New   York,  —  Sweet  v,  Hulbert,  51 

Cas.  158;  Com.  v.  Latham,  85  Va.  632.  Barb.  (N.  Y.)  312;    People  v,  Nichols, 

Washington,  —  North  Yakima  v.  Su-  18  Hun  (N.  Y.)  530;    People  v,  Fitzger- 

perior  Ct.,  4  Wash.  655.  aid,  15  N.  Y.  App.  Div.  539. 

West   Virginia,  —  Fleming  v.  Com-  South  Carolina,  —  State  v,  Kirkland, 

missioners,  31  W.  Va.  608;  Easthamz^.  41  S.  Car.  29. 

Holt,  43  W.  Va.  599.  Virginia,  —  Mallan  v,  Bransford,  86 
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by  appointing  a  receiver  improperly.* 

Parties  Haiing  Vo  Bight  to  Inititate  Proeoodingt.  —  It  has  also  been 
granted  to  prohibit  proceedings  by  parties  who  had  no  right  to 
institute  them.* 

Contempt  Prooeedingt.  —  When  an  order  or  citation  in  contempt  is 
made  without  any  jurisdictional  basis,  or  a  lower  court  attempts 
to  enforce  a  void  order  or  judgment  by  proceedings  in  contempt, 
the  writ  will  be  granted  to  restrain  the  proceedings  or  prevent 
the  execution  of  the  judgment  in  contempt  if  one  has  been 
entered ; '  but  it  should  not  be  issued  in  cases  where  the  pro- 

Va.  675;   West  r.  Ferguson,  16  Grate  rell,  20  Gratt.  (Va.)  484;    IngersoH  v^ 

(Va.)  270.  Buchanan,  i  W.  Va.  i8i;    County  Ct. 

West  Virginia,  —  Wilkinson  z/.  Hoke,  v.  Boreman,  34  W.  Va.  362;   Counter 

39  W.  Va.  403.  Ct.  V.  Armstrong,  34  W.  Va.  326. 

England,  —  In  re  Holmes,  (1895)  i  Q.  Judgment  Against  Tax  CoUeetor.  —  In 

B.  174.     Where  a  case  embraces  several  Mallan  v,  Bransford,  86  Va.  675,  the 

subjects,   one  or  more  of  which  are  writ  was  issued  to  prohibit  a  judgment 

within   the  jurisdiction*  of  the  court,  rendered  personally  against  a  tax  coU 

prohibition  will  not  be  granted  unless  lector  for  money  paid  for  taxes  under 

the  court  has  acted  on  the  matters  be-  protest. 

yond  its  jurisdiction  or  unless  it  ap-  8.  Contempt  —  InttanoM  of  lifaaaoo  of 

pears  that  it  will  act  on  them.     Dutens  Writ. —  In  Gordan  v.  Buckles,  92  CaL 

V,  Robson,  I  H.  Bl.  100;    Hallack  v.  481,  the  petitioner  for  prohibition  was 

Cambridge  University,  i  Q.  B.  593,  41  ordered  to  appear  in  person  to  show 

E.  C.  L.  687;  Reg.  V.  Twiss,  L.  R.  4  Q.  cause  in  a  contempt  proceeding,  but 

B.  407.  appeared  by  counsel.    The  writ  was 

In  Scollay  y,  Dunn,  Quincy  (Mass.)  issued  to  prevent  the  execution  of  an 

74,  the  writ  was  granted  to  the  court  order  for  his  arrest  for  disobeying  the 

of  vice-admiralty  on  the  ground  that  order  to  appear  in   person,  the  court 

the  suit  should  have  been  against  the  being  held  to  have  no  power  to  make 

ship  and  its  cargo,  and  not  against  the  such    an    order.    See  also    People  9. 

owner.  County  Judge,  27  Cal.  151;  WiUiams 

1.  Appointing  BaoeiTer  Improperly. —  v.  Dwinelle,  51  Cal.  442. 
Havemeyer  v,  Superior  Ct.,  84  Cal.  Where  a  court  attempted  to, enforce 
327;  Harrison  v,  Hebbard,  loi  Cal.  an  order  after  an  appeal  had  beeo 
152;  People's  Home  Sav.  Bank  v,  Su-  taken  and  while  it  was  pending  by 
perior  Ct.,  103  Cal.  27;  Yore  r.  Supe-  citation  in  contempt,  the  writ  was 
rior  Ct.,  108  Cal.  431;  Fischer  r.  Supe-  granted.  Ruggles  v,  Superior  Ct.,  103. 
rior  Ct.,  no  Cal.  129:  State  v,  Superior  Cal.  125. 

Ct.,  15  Wash.  668.  See  also  State  v,  A  judgment  of  contempt  was  prohib- 
District  Ct.,  (Mont.  1899)  56  Pac.  Rep.  ited  where  the  decree  violated  was 
687.  oral,  on  the  ground  that  decrees  are 
In  St.  Louis,  etc.,  R.  Co.  v.  Wear,  required  to  be  in  writing,  and  one  can* 
135  Mo.  230,  the  writ  was  granted  not  be  guilty  of  a  **  constructive  con- 
where  a  receiver  was  appointed  for  tempt  for  refusing  to  comply  with  a 
three  months  ex  parte  without  notice,  it  direction  or  provision  having  no  tangi- 
being  held  that  the  court  could  appoint  ble  existence  of  record,  but  consisting 
a  receiver  in  such  manner  only  until  a  of  a  mere  verbal  announcement." 
reasonable  day  for  the  defendant  to  Cosby  z^.  Superior  Ct.,  no  Cal.  45. 
show  cause.  And  see  as  to  the  power  .A  District  Court  issued  a  writ  of  pro- 
of the  Supreme  Court  of  Montana  to  hibition  to  a  city  council  to  prevent  it 
grant  a  writ  of  prohibition  prohibiting  from  trying  the  city  solicitor  on  certain 
a  District  Court  from  appomting  a  re-  charges  preferred  against  him,  and 
ceiver  merely  to  avert  probable  injury  tried  the  council  for  contempt  for  pro- 
to  the  applicants,  State  v.  District  Ct.,  ceeding  further  and  found  them  guilty. 
(Mont.  1899)  56  Pac.  Rep.  219.  The  writ  was  granted  on  the  ground 

2.  Chandler  v.  Railroad  Com'rs,  141  that  the  District  Court  had  no  authority 
Mass.  208;  Culpepper  County  v,  Gor-  to  issue  a  writ  of  prohibition  to  a  body 
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ceeding  in  contempt  is  for  the  violation  of  an  order  which  the 
court  had  authority  to  make,*  or  where  the  relator  has  another 
adequate  remedy  to  protect  him  from  unlawful  punishment  for 
contempt.* 

2.  When  the  Court  Has  Heyer  Acquired  Jnriidiotion  —  a.  For 
Want  of  Service  of  Process.  —  The  writ  lies  to  prohibit 
proceedings  where  the  court  undertakes  to  adjudge  the  rights  of 
persons  who  have  not  been  made  parties  thereto  by  the  service 
of  process.' 

Imuffioienoy  of  SmtIm.  —  But  the  writ  will  not  issue  upon  the 
ground  of  the  insufHciency  of  the  service,  for  that  is  a  questioa 
upon  which  it  is  proper  for  the  lower  court  to  pass.* 

not  judicial,  such  as  the  city  council.  9.  Where  Belator  Has  Another  Semedy.. 

People  V.  District  Ct.,  6  Colo.  534.  — £x p.  Hamilton,  51  Ala.  62;  State  v. 

The  writ  will  lie  to  prevent  a  judge  Rightor,  32  La.  Ann.  1182. 

from  enforcing  a  judgment  for  costs  S.  Stupatich    Mfg.   Co.   v.   Superior 

against  a  county   by  proceedings    in  Ct.,    (Cal.    1899),   55    Pac.   Rep.    9S5; 

contempt  against  the  county  treasurer.  People  v,  Fitzgerald,  15  N.  Y.  App.  Div. 

State  V.  Wilcox,  24  Minn.  143;  or  from  539;  People  v,  Wayne  County  Judge, 

taxing  stenographer's  fees  in  a  civil  26   Mich.    100;  Howard  v.    Pierce,  38- 

case  against  a  county  and  enforcing  Ifo.  296;  State  v,  Mitchell,  2  Bailey  L. 

the  payment  of  them  by  contempt  pro-  (S.  Car.)  225;  State  v.  Superior  Ct.,  15. 

ceedings.    State    v,    Superior    Ct.,    4  Wash.  500;  Warwick,  etc..  Canal  Nav. 

Wash.  30.  V,  Birmingham  Canad  Navigations,  s 

OommiisioneriirotHaiing  the  Power  te  Exch.  Div.  i. 

Infliet  Pimlihment  for  contempt  will  be  The  writ  was  held  properly  issued  in 

prohibited  from  undertaking  to  do  so.  a  case  where  no  valid  service  could  be 

People  V,  Mayer,  71  Hun  (N.  Y.)  182;  had  upon  a  party  because  he  was  out 

People  V,  Carrington,  5  Utah  531.  of  the  county  of  his  residence  in  at* 

Orders   in   Contempt   Whieh   Sest  on  tendance   upon  court.     People  v.  In- 

Orders  Void  for  want  of  jurisdiction  to  man,  74  Hun  (N.  Y.)  130. 

enter  them  may  be  prohibited.    State  Snit  Against  Foreign  Sovereign.  —  The 

r.  Langhome,  8  Wash.  447,  12  Wash,  writ  will  issue  to  prohibit  a  suit  against 

588.  a  foreign  sovereign.     Wadsworth  v. 

A  Oonitmetive  Contempt  is  [not  com-  Reg.,  7  Eng.  L.  S,  Eq.  340,  17  Q.  B. 

mitted  by  one  who  writes  an  article  in  171,  79  E.  C.  L.  171. 

a  newspaper,  criticising  the  judge  and  £x  Parte  Order.  —  In  State  v,  Judge^ 

charging  him  with  corruption,  etc.,  and  37  La.  Ann.  285,  the  writ  was  issued  to- 

the  writ  was  granted  to  prevent  pro-  annul  an  order  made  ex  parte  rescind* 

ceedings  in  such  cases.    State  v.  Cir-  ing  an  order  dissolving  an  injunction, 

cuit  Ct.,  97  Wis.  i;  Reg.  v.  Lefroy,  L.  volnntary  Appearanee  without  objec* 

R.  8  Q.  B.  134,  4  Moak  250.  tion  waives  service  of  process.     Hyde 

1.  Contempt  of  Order  Made  Without  An-  Park  cr.  Wiggin,   157   Mass.    94.    See 

thority.  —  Ex  p,  Boothe,  64  Ala.  312;  generally  article  Appearanxes,  vol.  2, 

People  V,  District  Ct.,   19  Colo.   343;  p.  588. 

State  V,  Skinner,   32   La.  Ann.  1092;  4.  People  r.  Petty,  32  Hun  (N.  Y.) 

Fawcett  r.  Superior  Ct.,  15  Wash.  342.  443;  People  v.  House,  4  Utah  382,  re- 

In  Hedges  v.  Superior  Ct.,  67  Cal.  hearing  denied^  ^\}XMh  484;  McConiha 

405,  the  writ  was  applied  for  on  the  r.  Guthrie,  21  W.  Va.  134. 

ground  that  the  affidavit  in  a  contempt  Service   by    Pnhlioation.  —  In    Mines 

proceeding   was  insufficient,   but    the  d'Or    de    Quartz     Mountain     Soci6t6 

court  refused  the  writ  on  the  ground  Anonyme  v,  Superior  Ct.,  91  Cal.  loi, 

that  the  affidavit  was  sufficient,  without  in  which  a  prohibition  was  sought  on 

discussing  the  question  whether  a  suffi-  the  ground  that  the  petitioners  could 

cient  affidavit  was  necessary  to  give  not  be  legally  served  with  process  by 

jurisdiction  to  the  court  to  punish  for  publication,  the  court  said:  "We  do 

contempts  committed  oat  of  its  pres-  not  deem  it  either  necessary  or  proper 

ence.  to  determine  at  this  time  whether  the 
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b.  For  Want  of  Appeal.  —  When  no  appeal  is  allowed  by 
lawy^  or  where  an  attempt  to  appeal  is  so  fatsdly  defective  as  to 
give  no  jurisdiction  at  all  to  the  appellate  court,  the  writ  will  be 
granted ;  •  but  it  will  not  be  granted  upon  the  ground  of  irregu- 
larities  or  insufficiency  of  the  undertaking  for  costs  of  appeal.* 

action  now  pending  against  petitioners  "  a  party  aggrieved  "  under  the  statnie 
in  the  Superior  Court  is  one  in  which  providing  for  appeals, 
the  summons  can  be  legally  served  by  2.  Coker  v.  Superior  Ct.,  58  Cal.  177. 
publication.  That  court  has  jurisdic-  Appeal  Hot  Properly  Taken.  —  Where 
tion  of  the  subject-matter  of  the  action,  the  statute  required  appeals  to  be  taken 
and  whether  it  has  obtained  jurisdic-  by  filing  notice  of  appeal  with  the 
tion  over  the  persons  of  petitioners  is  a  justice  and  serving  a  copy  on  the  ad- 
question  which  it  must  determine  for  verse  party  or  his  attorney,  no  juris- 
itself  before  entering  judgment  in  the  diction  at  all  was  conferred  upon  the 
action,  and  which  it  has  the  same  Superior  Court  where  notice  was  served 
authority  to  pass  upon  as  any  other    on    the    defendant's    attorney   before 

Suestion  of  law  or  fact  which  may  arise  filing  it  with  the  justice,  and  the  suit 
uring  its  progress;  and  if,  in  the  de-  was  prohibited  in  the  Superior  Court, 
cision,  error  shall  be  committed  to  the  State  v.  Superior  Ct.,  17  Wash.  54,  a^ 
prejudice  of  petitioners,  the  law  affords  proved  State  v,  Superior  Ct.,  (Wash, 
them  a  plain,  speedy,  and  adequate  1898)  54  Pac.  Rep.  937. 
remedy  by  an  appeal  from  any  judg-  Ho  Bond  for  Coets.  —  The  writ  was 
ment  which  may  be  entered  against  granted  where  no  bond  for  costs  of  ap- 
them."  peal  was  on  file.    Gray  v.  Superior  Cl, 

Service  on  Corporation.  —  The  writ  was  61  Cal.  337. 
refused  in  State  v.  District  Ct.,  26  No  Undertaking. —  Under  the  CoH- 
Minn.  233,  where  a  corporation  which  fornia  Code  of  Civil  Procedure,  an  no- 
had  no  agency,  transacted  no  business,  dertaking  to  pay  the  judgment  appealed 
and  had  no  property  in  the  state  was  from  as  well  as  the  costs  is  necessary, 
sued,  and  service  was  had  on  the  presi-  and  the  Superior  Court  was  prohibited 
dent  of  the  corporation,  although  the  from  entertaining  an  appeal  on  the 
court  remarked  that  there  was  little  ground  that  without  such  undertaking 
doubt  but  that  this  objection  should  be  it  acquired  no  jurisdiction  of  the  case. 
sustained.  McConky  v.  Superior  Ct.,  56  Cal.  83. 

In  Case  of  Intervention.  —  In  Ah  Goon  One  Appeal  on  SoTeral  A^plioationi.  — 
V,  Superior  Ct.,  61  Cal.  555,  prohibition  Where  applications  to  purchase  state 
was  denied  where  the  lower  court  pro-  tide  lands  are  treated  by  the  commis- 
ceeded  to  try  the  issues  between  the  sioners  as  one  proceeding,  although 
plaintiff  and  the  defendant  after  an  in-  independent  rights  of  different  parties 
tervention  had  been  filed  upon  an  order  are  involved,  one  appeal  from  their 
allowing  it,  but  before  it  was  served,  decision  is  sufficient,  and  the  writ  was 
upon  the  ground  that  the  court  acquired  refused  where  the  ground  alleged  was 
jurisdiction  by  the  order  permitting  that  the  appellant  had  not  taken  an  ap- 
the  intervener  to  become  a  party.  peal  from  the  decision  on  each  of  two 

Order  to  Show  Game.  —  But  in  People  applications.  State  v.  Superior  Ct.,  19 
r.    Nichols,    18    Hun   (N.    Y.)  530,   an     Wash.  198. 

order  to  show  cause  on  an  application        8.  Filing  Transcript.  —  Where  an  ap» 
for  certiorari  was  prohibited  because  it     peal  was  taken  from  a  justice's  judg 
was  made  returnable  in  less  than  the     ment,  but  the  transcript  was  not  filed 
usual  time  for  such  notices.  within  ten  days,  it  was  held  that  th<r 

1.  People  V,  Tompkins  Gen.  Sess.,  failure  to  file  it  within  that  time  was 
19  Wend.  (N.  Y.)  154.  As,  in  Cali-  not  fatal  to  the  jurisdiction  of  the 
fornia^  from  a  justice's  judgment  by  Superior  Court,  but  that  the  matter 
default,  or  from  the  order  of  a  justice  was  within  the  discretion  of  the  court, 
refusing  to  set  aside  a  default.  Rickey  and  the  writ  was  denied.  State  v, 
V,  Superior  Ct.,  59  Cal.  66i.  Superior  Ct.,  9  Wash.  307. 

In  Chandler  v.  Railroad  Com'rs,  141  Where  the  Steps  Were  Hot  Taken  in  the 
Mass.  208,  prohibition  was  issued  upon  Order  Preeoribed  by  statute  (that  being 
the  ground  that  the  appellant  was  not    held  immaterial),  but  were  not  fatally 

1114  Volume  XVI. 


Wlien  lBsu«d.                           PROHIBITION,  Jnriidiotioii  Loit. 

3.  When  the  Court  Has  Lost  Jnrisdiotion  —  a.  By  Final 
Order.  —  Upon  the  entry  of  a  final  order  or  one  which  becomes 
final  by  operation  of  law,  the  jurisdiction  of  the  court  in  the  suit 

in  which  such  order  is  entered  is  exhausted,  and  further  proceed- 
ings therein  may  be  prohibited.* 

defective,  it  was  held  that  the  Superior  after  having  overruled  a  motion  for  a 

Court    acquired  jurisdiction  and   the  new  trial,  but  before  settling  the  bill  of 

writ  would  not  lie.     Coker  z/.  Superior  exceptions,  and  his  successor  was  pro- 

Ct.,  58  Cal.  177.  hibited    at    a    subsequent  term   from 

Writ  of  Error  Hot  Sued  Out  in  Timo.  —  granting  a  new  trial. 

In  State  v.  Smith,  104  Mo.  419,  the  writ  The  writ  was  issued  where  a  justice 

was  sought  upon  the  ground  that  the  of  the  peace  set  aside  a  judgment  in 

Kansas  City  Court  of  Appeals  was  en-  favor  of  the  relator,  and  in  his  absence 

tertaining  a  suit  where  the  writ  of  error  granted  a  new  trial  and  rendered  judg- 

was  sued  out  after  the  expiration  of  ment  against  him  for  costs,   on    the 

the  time  allowed  by  law,  but  the  court  ground  that  under  the  Code  of  Proced- 

held   that,  the  case  belonging  to  the  ure  in  Louisiana  his  authority  over  a 

general  class  of  actions  of  which  the  judgment  was  limited  to  nonsuit  of  the 

court  had    jurisdiction,   the    question  plaintiff.     State    v.    McCrea,    40    La. 

whether  the  writ  of  error  was  issued  Ann.  20. 

"  in  the  time,  manner,  or  form  allowed  Sdro  Taoiai  to  Senow  Judgment.  —  In 

by  law  was  one  peculiarly  for  it  to  de-  Wall  v.  Wardens  Ct.,   1  Bay  (S.  Car.) 

termine,"   and  the   writ  was  denied.  434,  prohibition  was  granted  to  restrain 

Contra^    Liverpool    United    Gas-Light  the  court  from  issuing  a  scire  facias  to 

Co.  V,  Overseers  of  Poor,  L.  R.  6  C.  P.  renew  a  judgment  against  the  relator 

414.  after  he  had  applied  for  and  obtained 

Inioilleient    Bond.  —  No    prohibition  the  benefit  of  the  Insolvent  Debtors' 

can  be  issued  where  the  court  allows  a  Act  and  delivered  up  what  property  he 

proper  bond  to  be  filed  in  lieu  of  one  had. 

held  insufficient,  or  for  any  action  of  Applieation  by  Debtor  to  Take  Oath.  — 

the  court  with  respect  to  justification  Where  one  determination  on  an  appli- 

of  sureties.     Gray  v,  Superior  Ct.,  61  cation  by  a  debtor  to  take  the  oath  that 

Cal.  337.  he  does  not  intend  to  leave  the  state  is 

1.  State  V,  Williams,  48  Ark.   227;  a  finality  under  the  statute,  the  writ 

Kirby   v,   Superior  Ct.,  68  Cal.   604;  was  granted  to  prevent  a  magistrate 

Wagner  v.  Superior  Ct.,  100  Cal.  359;  from  entertaining  a  second  application. 

Buckley  v,  Superior  Ct.,   102  Cal.  6;  Henshaw  v.  Cotton,  127  Mass.  60. 

Spencer  v.    Branham,    109    Cal.    336;  Order  of  Arrest. —  In  England,  under 

Doughty  v.  Walker,  54  Ga.  595;  Gil-  the  Debtors'  Act  of  1869,  only  one  war- 

bert  V,    Hebard,   8  Met.   (Mass.)   129:  rant  of  arrest  could  be  executed  against 

State   V.   Probate  Ct.,    19  Minn.    117;  a  debtor,  and  the  writ  was  issued  to 

State  V,  Young,  44  Minn.   76;    Bur-  prohibit  a  second  order  of  commitment, 

roughs  V.  Taylor.  90  Va.  55;  State  v,  Evans  v.  Wills,  i  C.  P.  Div.  229. 

Superior  Ct.,   10  Wash.   168;  State  v.  Order      Staying      Proceedings.  —  But 

Superior  Ct.,  19  Wash.  128.  where  a  court,  on  application  lor  a  ics- 

Hew  Trial  After  Final  Jndgment.  —  In  pite,  entered  an  order  staying  proceed- 

Appo  V,  People.  20  N.  Y.  531,  it  was  ings  against  a  debtor,  it  was  not  thereby 

decided  that  Courts  of  Oyer  and  Ter-  deprived  of  jurisdiction  of  a  suit  by 

miner  in  New  York  have  no  power  to  creditors  to  annul  the  order,  and  the 

order  a  new  trial  upon  the  merits  after  writ   was   refused,   the  court  holding 

a  conviction  for  a  felony,  and  the  writ  that  "  a  court  cannot  entangle  its  pow- 

was  issued  to  prohibit  such  an  order,  ers  so  as  to  bring  them  to  a  deadlock." 

But  the  writ  was  refused  in  State  v.  State  v.  Judge,  42  La.  Ann.  71. 

Price,  8  N.  J.  L.  358,  without  opinion  Appeal  —  Stipolation  for  Judgment  Ab- 

by  the  court,  where  the  Borough  Court  lelnte.  —  A   writ  of     prohibition     was 

of  Quarter  Sessions  granted  a  new  trial  quashed  under  the  following  circum- 

to  the  defendant  after  the  entry  of  final  stances:    The  plaintiff  obtained  judg- 

judgment  of  conviction.  ment  against    the   defendant    in    the 

In   State  v.   Walls,  113  Mo.  42.  the  Marine  Court,  which  was  reversed  on 

judgw*  who  tried  a  criminal  case  died  appeal  by  the  Court  of  Common  Pleas. 
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But  When  th«  (krart  Hm  Jvrifdlotion  oyer  Iti  Judgmonts  or  Beeroot,  even 
though  final,  it  may  proceed  with  respect  to  them  without 
restraint  by  prohibition.* 

When  the  PUintiff  Hm  YolnnUrilj  Withdrawn  the  proceedings  which, 
he  has  instituted,  prohibition  will  prevent  the  court  from  reviv- 
ing them  at  the  instance  of  other  parties  who  inter\'ene  there- 
after.* 

DiszniiMl  —  Connterolaiin.  —  A  dismissal  by  the  plaintiff  will  not 
defeat  the  jurisdiction  of  the  court  where  a  counterclaim  has  been 
filed  by  the  defendant.  • 

b.  By  Appeal  Taken.  —  When  an  appeal  is  taken  in  a  case 
in  the  manner  prescribed  by  law,  so  that  the  judgment. of  the 
court  is  suspended,  jurisdiction  of  the  case  is  transferred  from 
the  court  appealed  from  to  the  appellate  court,  and  the  former 
will  be  prohibited  from  attempting  to  enforce  its  judgment  or 
otherwise  invading  the  jurisdiction  of  the  appellate  court.*     But 

The  plaintiff  then  appealed  to  the  Gen-        8.  Walcott  v.  WeUs,  21  Nev.  47,  hold- 

eral  Term,  without  stipulating  that  if  ing  that  the  lower  court  has  the  right 

the  order  was  affirmed  judgment  abso-  to  determine  whether  the  counterclaim 

lute  should  be   rendered  against  him,  was  filed  before  or  after  a  dismissal, 
as  required  bylaw.     Th  5  order  grant-        4.  Livermorez/.  Campbell,  saCal.  75; 

ing  a  new  trial  was  affirmed.    The  de-  Ruggles  r.  Superior  Ct.,  103  Cal.  125; 

fendant     applied     for     a    prohibition  Fite  r.    Black,   85   Ga.  413;    State  v, 

against    the     Marine    Court    on    the  Judge,  19  La.   167;  State  v.  Judge,  21 

ground  that  judgment  absolute  was  in  La.  Ann.  113;  State  v.  Parish  Judge» 

legal    effect    ordered.      Among   other  22  La.  Ann.  61;  State  v.  Judge,  24  La. 

things  the  court  held  that  no  absolute  Ann.  600;  State  v.  Davey,  37  La.  Ann. 

judgment  had  in  legal  effect  been  ren-  827;  State  v,  Ilirzel,  137  Mo.  435:  State 

dered.     People  r.  Talcott,  21  Hun  (N.  v.  Superior  Ct.,  6  Wash.  112;  State  r. 

Y.)5gi.  Superior  Ct.,  13  Wash.  638;  Bronson 

Continuanoo  to  Vext  Ttrm.  —  In  Moss  v.  LaCrosse.  etc.,  R.  Co.,  i  Wall.  (U. 

V,  Barham,  94  Va.  12,  the  writ  was  re-  S.)  405. 

fused  where  it  was  applied  for  on  the        A  Court  Hai  No  Authority  to  Appoiat  a^ 

ground  that  on  the  last  day  of  the  term  BoeeiTer  pending  an  appeal,  for  '*  the 

the  judge  continued  an  election  case,  effect  of  an  appeal  from  a  judgment 

as  to  one  of  the  questions  involved,  to  when     the    proceedings    thereon    are 

the  next  term,  and  that  this  operated  stayed  is  to  preserve  the  rights  of  the 

as  a  discontinuance.  parties  to  the  controversy  in  the  same 

Hollo  Protoqnl.  —  In  Colorado  it  was  condition  as  they  were  prior  to  the  en* 

held  that  further  proceedings  in  a  crim-  try  of  the  judgment."    State  Invest.^ 

inal  case  could  be  restrained  by  pro-  etc.,    Co.    v.   Superior    Ct.,    loi   Cal. 

hibition  after  the  district  attorney  had  150. 

filed  a  nolle  prosequi  and  moved  to  dis-        Whore  an  I^jonotioa  Wai  Granted  t» 

miss  the  suit.  Stay  Sxeontion  of  a  writ  of  seizure  and 

1.  Wiggin  V.  Superior  Ct.,  68  Cal.  398.  sale  upon  the  ground  that  the  plaintiffs 

Prohibition   was   denied    where    an  in  the  writ  had  agreed  to  extend  the 

order  of  dismissal  was  set  aside  upon  time  for  one  year  upon  the  payment  of 

conditionof  payment  of  costs,  although  interest,  which    had  been   done,   and 

the  costs  were  not  paid  until  the  sec-  upon  the  trial  the  injunction  was  dis- 

ond  term  after  the  order  was  set  aside,  solved,  but  a    suspensive  appeal  was 

The  ground  upon  which  the  application  taken,  the  writ  was  issued  to  prevent 

was  based  was  that  the  order  became  the  court  from  issuing  an  execution  at 

final  by  the  nonpayment  of  the  costs  at  the  expiration  of  the  year  of  extension, 

the  end  of  the  term.     State  v.  Harri-  because  the  state  of  things  at  the  date 

son,  53  Mo.  A  pp.  346.  of  bringing  the  suit  was  the  basis  of 

8.  Fayerweather      v.     Monson,     61  the  injunction,  and  the  lower  court  was 

Conn.  431.  invading  the  jurisdiction  of  the  appeU 
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the  writ  will  not  go  when  the  order  or  judgment  is  not  appeal- 
able,* or  when  from  its  nature  there  is  nothing  upon  which  a  stay 
bond  can  operate.* 

8iiAd«ne7  and  Approral  of  Bond.  —  After  bond  for  appeal  is  given  in 
the  amount  required  and  the  surety  is  approved  as  provided  by 
law,  the  question  of  the  sufficiency  of  the  bond  is  a  matter  wholly 
within  the  jurisdiction  of  the  appellate  court,  and  the  lower  court 
may  be  prohibited  from  attempting  to  pass  upon  it.' 

late  court  by  ordering  the  execution,  the  trial  of  a  cause  in  which  an  appeal 

State  V.  Judge,  31  La.  Ann.  120.  has  been  taken  from  an  order  denying 

Where  Surety  Beoomet  ImolTeAl.  —  An  a    motion    for   a    change    of    venue, 

inferior  court  will  be  prohibited  from  People  v,  Whitney,  47  Cal.  584. 

granting    or  enforcing    an    execution  But  in  Kaufman  v.  Superior  Ct.,  108 

where  a  surety  becomes  insolvent  after  Cal.    446,    the  court  issued  the  writ 

the  appeal  is  perfected  and  on  a  rule  to  where  an  appeal  had  been  taken  from 

show  cause  why  the  appeal  should  not  an  appealable  order,  and  declined  to 

be  dismissed    the  appellant  offers  to  consider  the  question  whether  the  ap- 

give  a  satisfactory  surety,  appeal  being  pellant,  who  was  plaintiff  in  an  action 

a  constitutional  right  not  to  be  affected  of  interpleader,  was  entitled  to  an  ap- 

by     subsequent     unforeseen     events,  peal  under  the  statute. 

Gray  v,  Lowe,  9  La.  Ann.  478.  Snforoiiig    Judgment     After     Appeal 

Bond  Intuffldent  to  Operate  at  Super-  Granted  and   Peineted.  —  It   has    been 

aedeat.  —  Under   the  Missouri  statute,  held,  however,  that  the  lower  court  can- 

the  appellant  must  see  at  his  peril  that  not  enforce    the   judgment   appealed 

his  bond  is  sufficient  to  operate  as  a  from  after  the  appeal  has  been  granted 

supersedeas,  and  if  it  is  not  prohibition  and  perfected,  upon  the  ground  that 

will  not  issue  to  prevent  execution  by  the  judgment  is  not  appealable.     State 

the  lower  court.    State  v.   Dillon,  31  v.  Judge,  30  La.  Ann.   774;    State  v. 

Mo.  App.  535.  Lewis,  76  Mo.  370. 

Judge  Itofariny  to  Aooept  ITndertaking.  In  State  v.  Judge,  33  La.  Ann.  814,  it 

—  When  a  justice  of  a  District  Court  was  held  that  an  order  allowing  an  ap- 

has  honestly  refused  to  accept  an  un-  peal  improvidently  granted  can  be  re- 

dertaking  and  sign  an  order  for  re-  scinded  by  the  judge,  and  an  execution 

moval  to  the  Court  of  Common  Pleas,  issued  on  the  judgment,  and  that  the 

the  writ  will   be  refused.    People  v^  proper  remedy  of  the  appellant  is  not  a 

District  Ct.,  13  Civ.  Pro.  Rep.  (N.  Y.)  writ  of  prohibition,  but  an  appeal  from 

134.  the  rescinding  order. 

Ai  to  Tranaferenoe  of  Jurlidiotion  by  In  Stanton  v,  Parkei;,  3  Rob.  (La.) 

Appeal  Oenerally,  see  article  Appeals,  550,  it  was  held  that  both  the  nature 

vol.  2,  p.  327.  of  the  appeal,  whether  devolutive  or 

1.  State  V,  Ellis,  40  La.  Ann.  818.  suspensive,  and  the  sufficiency  of  the 

Where  the  defendant  put  in  a  denial  surety,    and    whether    an     execution 

and  other  legal  defenses  and  also  an  should  be  issued  or  not,  were  matters 

equitable  defense  to  an  action  in  eject-  for  the    determination   of    the  lower 

ment,    it    was  held    that    prohibition  court. 

would  not  issue  to  prevent  the  trial  of  8.  As  a  judgment  of  ouster  in  a  auo 
the  case  upon  the  other  issues  after  de-  warranto  proceeding.  Fawcett  v.  du- 
cree  against  the  defendant  upon  the  perior  Ct.,  15  Wash.  342. 
equitable  defense,  from  which  he  ap-  But  in  Covarrubias  t^.  Santa  Barbara 
pealed.  Low  v.  Crown  Point  Min.  County,  52  Cal.  622,  it  was  held  on  de- 
Co.,  2  Nev.  75.  murrer  to  an  application  for  prohibition 

The  giving  of  a  supersedeas  bond  on  that  the  board  of  supervisors  could  not 

appeal  from  an  order  removing  one  re-  proceed  to  elect  the  petitioner's  sue- 

ceiver  and  appointing  another  is  not  a  cessor  as  sheriff,  when  he  had  appealed 

sufficient  ground  for  the  writ,  for  that  from   the    judgment    of    the    District 

is  a  matter  within  the  discretion  of  the  Court  ousting  him  from  office, 

court  and   not    appealable.     State    v.  8.  State  t/.  Superior  Ct.,  3  Wash.  696. 

Superior  Ct.,  7  Wash.  74.  Where  a  receiver  was  appointed  and 

The  writ  cannot  be  used  to  prohibit  an  appeal  was  taken  from  the  order 
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After  Judgment  \ij  the  Appellate  Court,  the  court  appealed  from  has 
authority  only  to  enforce  the  judgment  as  rendered,  and  the  writ 
will  be  granted  to  prevent  it  from  attempting  to  enforce  a  differ- 
ent judgment.* 

Matterf  Vot  AfBMted  \ij  Appeal.  —  A  court  has  power  to  proceed 
pending  an  appeal  upon  any  matter  in  the  cause  not  affected  by 
the  appeal.* 

c.  By  Removal  Proceedings.  —  Where  a  defendant  is  given 

by  statute  the  right  to  remove  a  suit  against  him  to  the  county 
of  his  residence,  and  applies  for  removal  in  the  manner  pre- 
scribed, the  court  cannot  retain  jurisdiction  of  the  suit  after  the 
application,  and  prohibition  will  prevent  it  from  taking  any  other 
step  than  to  certify  the  case  to  the  right  county. • 

BemoTal  firom  Stote  to  Federal  Court.  —  A  petition  for  the  removal  of' 
a  cause  from  a  state  court  to  a  United  States  court  does  not 
deprive  the  state  court  of  jurisdiction  to  determine  whether  or 
not  the  case  is  one  for  removal,**  and  prohibition  will  not  be 
granted  even  when  a  state  court  improperly  refuses  to  order  the 
case  to  be  removed,  for  the  Act  of  Congress  furnishes  ample 

of   appointment,   and  an  appeal   and  inferior  court    undertakes   to  enjoin, 

supersedeas  bond  were  given,  and  the  vacate,  or  modify  the  judgment  of  an 

court  declared  the  latter  void  for  in-  appellate  court.    State  v.  Drew,  38  La. 

sufficiency  of  sureties,  and  additional  Ann.    274;    State    v,   Superior  Ct.,  8 

bond  was  given,  but  declared  void  by  Wash.  591.     But  it  cannot  be  used  to 

the  court  on  its  own  motion  and  with-  compel  a  court  to  follow  the  decisions 

out  notice  to  the  appellant  for  insuffi-  of  the  Supreme  Court  in  similar  cases, 

ciency,  the  lower  court  was  prohibited  State  r.  Judge,  38  La.  Ann.  921. 

from  further  proceeding  in  the  appoint-  2.  Bliss  v.  Superior  Ct.,  62  Cal.  543; 

ment  of  a  receiver.     State  v,  Superior  State  v.  Judge,  17  La.  511.     And  see 

Ct.,  12  Wash.  677.  article  Appeals,  vol.  2,  p.  327  ct  seq. 

When  the  Approval  of  the  Bond  for  Ap-  Two  or  Xore  Actioni — Appeal  in  One. 

peal  If  a  Matter  for  the  JudgOi  he  cannot  —  An  appeal  in  one  suit  does  not  affect 

grant  an  appeal  and  then  order  an  ex*  the  right  of  the  court  to  proceed  in 

ecution  to  be  issued  on  the  judgment  other  actions,  even   though   the  same 

appealed  from.     State  v.  Judge.  19  La.  rights  are  involved  or  affected.     State 

174:  State  V,  Judge,  21  La.  Ann.  43.  v.   Judge,   20  La.  Ann.  252;    State  v. 

In  Lotdiiana  the  Supreme  Court  will  Houston.  35  La.  Ann.  236. 

issue  the   writ,  if  it  is  of  the  opinion  3.  State  v.  Superior  Ct.,  5  Wash.  518 

from  the  evidence  that  the  bond  offered.  State  v,   Superior  Ct.,   7  Wash.  306 

although  rejected  by  the  inferior  court.  State  v.   Superior  Ct.,   9  Wash.  668 

is  sufficient  for  a  suspensive   appeal.  State  v,  Stallcup,  11  Wash.  713. 

Stanton  v.  Parker,  2  Rob.  (La.)  550;  As  to  Status  of  Cause  After  Order  fv 

State  V.  Judge.  21  La.  Ann.  178;  State  BemoTal,  see  article  Changs  of  Venue, 

V.  Judge,  21   La.  Ann.   735;    State  v.  vol.  4,  p.  486  ^/ j^^. 

Judge.  22  La.  Ann.  115;  State  v.  Judge,  Where  an  Order  for  a  Change  of  Tenve 

23  La.  Ann.  491;  State  v,  Rightor,  36  Is    Void,    further    proceedings    based 

La.  Ann.  711.  upon  it  may  be  prohibited.     Brouillette 

1.  State  on  Relation  of  Boye,  18  La.  v.  Judge,  45  La.  Ann.  243;   State  r. 

Ann.  102,  in  irhich  the  writ  was  issued  Judges,  45  La.  Ann.  246. 

to  prevent  a  lower  court  from  enforcing  4.  Ex p,  Grimball,  61  Ala.  598;  Exp, 

an  execution  for  costs  against  an  ap-  Mobile,  etc.,  R.  Co.,  63  Ala.  349;  Cen- 

pellee,  notwithstanding  the  judgment  tral  Pac.  R.  Co.  v.  Superior  Ct..  62  CaL 

of  the  lower  court  had  been  affirmed  6x8;  Southern  Pac.  R.  Co.  v.  Superior 

with  costs.  Ci.,  63  Cal.  607.  overruUng  Sheehy  r. 

The  writ  will  be  granted  when  an  Holmes,  55  Cal.  485. 
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remedy  by  certiorari.* 

d.  By  Assumption  of  Jurisdiction  by  Another  Court. 

' —  Where  a  court  of  competent  jurisdiction  has  assumed  cogni- 
zance of  a  cause,  it  has  been  held  that  other  courts  of  concurrent 
jurisdiction  are  thereby  deprived  of  it  in  respect  to  that  cause,* 
but  the  propriety  of  using  the  writ  of  prohibition  in  such  cases  is 
doubtful.' 

InsolTenoy  Prooeedingt.  —  When  proceedings  in  insolvency  or  bank- 
ruptcy have  been  commenced  in  the  proper  court,  the  writ  will  be 
granted  to  restrain  suits  against  the  bankrupt  or  insolvent  in 
other  courts.* 

4.  When  Amonnt  Involved  Exceeds  Conrt's  JnriBdiction.  —  Prohi- 
bition is  the  appropriate  remedy  to  prevent  a  court  of  limited 

1.  Exp,  Mobile,  etc.,  R.  Co.,  63  Ala.  might  be  allotted  to  a  division  of  the 

349.  court  then  open.     Prohibition  was  re- 

8.  Hindman  v,  Tonev.  97   Ky.  413;  fused  to  restrain  an  order  directing  the 

State  V.  Judge,  9  Rob.  (La.)  480;  State  clerk  to  allot  all  of  the  suits  to  the  di- 

V.  Rightor,  39  La.  Ann.  619;  State  v.  vision  to  which  the  first  one  brought 

Voorhies,  40  La.  Ann.  i ;    Maclean  v,  would    go.    State   v.  Judges,  47   La. 

Speed.  52  Mich.  257.  Ann.  1601. 

In  State  v,  Monroe.  33  La.  Ann.  923.  3.  Roper  v,  Cady,  4  Mo.  App.  593; 

the  writ  was  applied  for  to  prevent  con-  State  t/.  Withrow,  108  Mo.  i;  State  v, 

flicting  orders   as  to  alimony  in  two  Judge,  20  La.  Ann.  177;    In  re  Alix, 

different  suits  for  divorce  between  the  166  U.  S.  136. 

same   parties   in  different  courts,  but  4.  Clarke  v,  Rosenda,  5  Rob.  (La.)  27. 

was  denied  on  the  ground  that  the  ap-  In  Hayne  v.  Justice's  Ct.,  82  Cal. 

prehension  that  such  orders  would  be  284.  the  Insolvency  Act  was  held  to 

made  was  insufficient  to  authorize  the  forbid  creditors  from  prosecuting  suits 

issuance  of  the  writ.  against  the  debtor  for  debts  provable 

A  prohibition  was  sought  where  a  under  the  act  until  the  final  determina- 
cause  in  which  the  order  complained  of  tion  of  the  debtor's  discharge,  and  the 
had  been  entered  had  been  transferred  writ  was  issued  to  prohibit  a  suit 
to  the  United  States  Circuit  Court,  but  against  the  debtor  in  a  justice's  court, 
was- refused  because  the  latter  had  dis-  although  the  plaintiff  had  obtained  an 
missed  the  suit.  Slate  v.  Judge,  38  La.  order  from  the  insolvency  court  permit- 
Ann.  17S.  ting  him  to  proceed. 

Haoeai  Corpus  Prooeedings. —  In  State  In  Bandy  v.  Ransom,  54  Cal.  87,  it 
V,  Murphy,  132  Mo.  382,  a  prohibition  was  held  that  an  order  of  stay  in  in- 
was  granted  to  restrain  habeas  corpus  solvency  proceedings  could  not  be  en- 
proceedings  before  the  judge  of  the  St.  forced  by  prohibition  against  a  court 
Louis  Court  of  Criminal   Correction,  disregarding  it. 

because  his  jurisdiction  over  such  cases  Partnenhip  Aiteti  are  not  affected  by 

existed   only   when    the  judge  of  the  insolvency  proceedings  commenced  by 

Criminal  Court  of  St.  Louis  was  out  of  one  of  the  partners,  and  the  writ  will 

the  city,  which  was  shown  not  to  have  not  be  issued  to  prohibit  suits  against 

been  the  fact  in  this  instance.  the   partnership  in    such  case.     Cali- 

Opening  of  Succession  in  Another  Court,  fornia  Furniture  Co.  v,  Halsey,  54  Cal. 

—  The    writ    was     refused    where     a  315. 

District  Court,  having  rendered  final  A  Stay  Order  in  an  Insolvency  Proceeding 

judgment  on  a  mortgage  claim,  was  will  not  be  prohibited  where  the  court 

proceeding  to  execute  the  judgment,  has    jurisdiction  because  a  petitioner 

notwithstanding  the  death  of  the  morf-  had  obtained  from  an   United   States 

gagor  and  the  opening  of  his  succession  District  Court  an  order  allowing  him 

in  another  court.     State  v.  Judge,   20  to  enforce  his  claim  to  final  judgment. 

La.  Ann.  311.  where   the   property   of  the   insolvent 

Five  Different  Sxiiti  Were  Brought  on  was    acquired    after    adjudication    in 

One  Cause  of  action  for  the  purpose  of  bankruptcy   by   the   latter.       Day    v, 

having  the  chance  that  one  of  the  suits  Superior  Ct.,  61  Cal.  489. 
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jurisdiction   from   proceeding  in   a    cause    where    the    amount 

involved  exceeds  the  limit  of  its  jurisdiction.* 

A  Singls  IndiTisibls  Caose  of  Action  Ciaiiot  Be  Split  ITp  and  separate 
actions  brought  upon  each  part,  for  the  purpose  either  of  defeat- 
ing the  jurisdiction  of  the  court  to  which  it  belongs  *  or  of  con- 
ferring jurisdiction  upon  a  court  not  entitled  to  it.^ 

1.  State  v»  LapeyroUerie,  38  La.  of  action  is  divided  into  unappealable 
Ann.  912;  Zylstra  v.  Charleston,  i  Bay  amounts  and  suits  brought  upon  each. 
<S.  Car.)  382.  State  v,  Newman,  49  La.  Ann.  52. 

Prohibition  was  granted  to  prevent  Where  a  Pawnor  Pledged  Vine  ArtidM 

the  execution    of  the  judgment  of  a  of  personal   property   valued  at  forty 

town  council,  which  could  not  under  dollars    to    secure    a    loan    of   about 

its  charter  impose  a  fine  exceeding  five  twenty-five  dollars,  and  after  a  sale  to 

•dollars,  where  the  relator  was  convicted  pay    the   debt  brought  nine  suits  in 

•of   forty  different    offenses  and   fined  trover  before  a  justice  of  the  peace 

five  dollars  for  each  offense,  there  being  against  the   pledgee,   placing    the  ai 

but  one  specification  on  which  he  was  damnum  at  twenty  dollars  in  each  suit, 

charged  and  but  one  judgment.     State  so  as  to  defeat  the  appellate  jurisdic- 

V,  Moultrieville,  Rice  L.  (S.  Car.)  158.  tion  of  the  County  Court,  each  suit  wa> 

Where  a  Suit  Embraoed  Two  Distinct  prohibited.     BuUard  v,  Thorpe,  66  Vt 

Items,  amounting  together  to  a  sum  599. 

greater  than  the  limit  of  the  court's  Yexations  Suit.  —  In  Browne  v.  Ro we, 

appellate    jurisdiction,    the    writ  was  10  Tex.   183,  the  court  held  that  tlie 

allowed.    State  v.  Judges,  40  La.  Ann.  fact  that  the  defendant  was  suing  00  a 

771.  pretended  account  for  the  purpose  of 

InanAetion  toSettleaBotmdary  it  was  vexation  in  a  jurisdiction   where  the 

held  that  the  test  of  the  court's  jurisdic-  plaintiff  could  not  set  off  his  claim  be^ 

tion  is  the  value  of  the  strip  lyin^  be-  cause  it  was  in  excess  of  the  jurisdic- 

tween  the   contested  boundary  lines,  tion  afforded  no  ground  for  the  writ, 

and  not  the  value  of  the  two  tracts  of  remarking    that    the    writ    would  be 

land,  and  the  writ  was  refused  where  issued  where  a  claim  was  divided  into 

the  former  was  within  the  jurisdiction  small  sums  and  separate  suits  brought 

of  the  court.      State   v,  Lapeyrollerie,  on  each. 

38  La.  Ann.  264.  Louisiana.  —  In  State    v.    Judge,   38 

Appeal    from    Jnstioe'i    Judgment. —  La.  Ann.  377,  a  prohibition  was  applid 

Where  the  applicant  for  a  writ  of  pro-  for  on  the  ground  that  a  single  daim 

bibition  had  appealed  from  a  justice's  had   been    divided   into   unappealable 

judgment  for  a  sum  in  excess  of  his  amounts  and  a  separate  suit  brought 

jurisdiction,  it  was  held  that  his  appeal  on  each  of  them,  but  was  refused  on 

gave  jurisdiction  to  the  Superior  Court,  the  ground  that  jurisdiction  of  each  of 

Sanborn  v.  Superior  Ct.,  60  Cal.  425.  them  ratione  materitt  et  persona  being 

But  this  is  not  the  rule  in  England^  admitted,    the    issuance    of    the   writ 

where  the  writ  is  granted  to  the  party  would  be  simply  an  assumption  of  ap- 

appealing,  if  the  want  of  jurisdiction  pellate  jurisdiction.     State  v.  Newman, 

is  clear.     Matter  of  Maidenhead,  2  H.  49  La.  Ann.  52,  may  be  considered  as 

&  N.  257;    Darby  v,   Cosens,  i  T.  R.  overruling  this  decision,  as  no  disUnc- 

552;  Bridge  V.  Branch,  i  C.  P.  Div.  633.  tion  between  the  two  cases  is  apparent. 

Amount    Involved    Too    Small.  —  The  3.  Bodley  v,  Archibald,  33  W.  Va. 

writ  will  be  granted  to  prohibit  a  court  229. 

from    taking    jurisdiction    of    a    case  in  Hutson  v.  Lowry,  2  Va.  Cas.4^ 

where  the  amount  involved  is  below  the  writ  was  issued  to  prohibit  toor 

the  limit  of  its  jurisdiction.     State  v,  suits,  each  on  a  separate  note,  where 

Boone,  42  La.  Ann.  982.  the  notes  had  been  given  in  payment 

2.  See  in  general  article  Amount  in  of  one  debt  and  became  due  in  one 
Controversy,  vol.  i,  p.  723.  day,  one  month,  two  months,  and  three 

The  writ  is  granted  where  several  months,     respectively,    the    suits  not 

separate  actions  are  brought   upon  a  being  brought  until  all  had  fallen  dae. 

single  cause  of  action.     Lawrence  v.  Where  a  Debtor  Executed  Three  lotii 

Warbeck,  i  Keb.  260;  Girling  r.  Aldas,  for  a  Debt,   the  amount  of  each  being 

a  Keb.  617.    As  where  a  single  cause  within  the  jurisdiction  of  a  justice  of 
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Yolnntary  Bomittitv.  —  The  writ  has  been  issued  to  prohibit  a  suit 

brought  upon  a  claim,  a  part  of  which  had  been  voluntarily 
remitted  in  order  that  the  court  might  have  jurisdiction  of  the 
amount,^  but  the  contrary  rule  seems  to  rest  on  sounder  reason- 
ing.* 

6.  For  ExoeM  of  Territorial  Jurisdiction  —  Otnona  BtUo.  —  The 
writ  will  be  issued  to  prdvent  a  court  from  exercising  jurisdiction 
of  actions  the  parties  or  subject-matter  of  which  lie  beyond  the 
territorial  limits  of  its  jurisdiction. • 

the  peace,  but  the  debt  bein?  above  it,  8.  In  People  v.  Marine  Ct.,  36  Barb, 
the  writ  was  issued  to  prohibit  separate  (N.  Y.)  341,  the  court  said:  *'  Another 
suits  on  each  note.  The  court  said:  ground  on  which  the  relator  asks  for 
**  Whatever  the  limitation  at  any  time  the  writ  is  that  the  debt  for  which  the 
may  be  by  law,  it  cannot  be  changed  plaintiff  was  entitled  to  sue  was  larger 
by  any  one  of  the  parties,  nor  by  a  than  the  jurisdiction  of  the  Marine 
combination  between  both  of  the  par-  Court  permitted  to  be  recovered  in 
ties,  and  every  effort  so  to  do  has  been  that  court.  To  obviate  this  difficulty, 
held  to  be  in  fraud  of  the  law.  The  the  plaintiff  remitted  all  over  five  hun- 
justice  cannot,  under  any  pretext  of  dred  dollars  and  only  sought  to  recover 
acquiescence  of  the  parties,  take  juris-  the  latter  sum.  We  think  the  def end- 
diction  beyond  the  limit  fixed  by  law.  ant,  who  is  relator  here,  has  no  cause 
His  jurisdiction  is  given  by  law  alone,  to  complain  because  the  plaintiff  sees 
and  is,  in  every  case,  what  the  law  fixes  fit  to  reduce  the  amount  of  his  indebt- 
it  at.  The  consent  of  the  parties  can-  edness  by  relinquishing  to  the  debtor 
not  enlarge  it.  In  the  history  of  this  a  part  of  his  debt.  It  does  not  affect 
state,  the  efforts  of  the  justice  to  ex-  the  jurisdictional  question.  The  per- 
tend  his  jurisdiction  beyond  the  limits  son  and  the  subject-matter  were  both 
prescribed  by  law  have  been  checked  within  the  jurisdiction  of  the  court, 
by  the  mandate  of  the  higher  courts  in  and  there  is  nothing  to  show  that  the 
the  form  of  the  writ  of  prohibition."  court  attempted  to  exceed  its  powers 
James  v.  Stokes,  77  Va.  225.  in  rendering  judgment  for  a  greater 
1.  A  plaintiff  sued  in  the  Court  of  amount  than  the  statute  allowed.  Nor 
Wardens,  the  jurisdiction  of  which  was  do  we  consider  it  any  act  in  fraud  of 
limited  to  eighty-eight  dollars,  on  a  the  jurisdiction  of  the  higher  courts, 
note  for  one  hundred  and  fifteen  dol-  calling  for  this  particular  remedy.  At 
lars,  on  which  he  had  voluntarily  the  present  day  there  is  no  necessity 
placed  a  credit  of  thirty  dollars  in  order  for  such  proceedings  to  preserve  the 
to  give  jurisdiction  to  the  court.  In  jurisdiction  of  the  courts  —  certainly 
granting  the  writ  to  prohibit  the  execu-  none  for  applying  such  a  remedy  sim- 
tion  of  judgment,  the  court  said:  ply  because  the  creditor  gives  to  his 
'*  However  plausible  the  relinquish-  debtor  one-fifth  of  his  indebtedness." 
ment  or  giving  up  part  of  a  debt  may  8.  As  where  a  suit  is  brought  against 
at  first  glance  appear,  yet  if  it  be  done  a  municipal  corporation  in  a  countv 
with  a  view  of  giving  an  inferior  court  other  than  that  in  which  it  is  situated, 
jurisdiction  of  a  cause  where  the  law  North  Yakima  t^.  Superior  Ct.,  4  Wash, 
had  excluded  it  before,  it  is  a  legal  655.  Or  where  the  court  ordered  the 
fraud;  it  is  eluding  the  wisdom  and  sheriff  to  summon  veniremen  from  be- 
foresight  of  the  law.  and  breaking  yond  the  limits  of  its  jurisdiction, 
down  those  guards  which  had  been  State  r.  Laughlin,  75  Mo.  147. 
placed  around  these  inferior  jurisdic-  In  Berthaud  v.  Police  Jury,  7  Rob. 
tions.  No  man,  therefore,  shall  be  (La.)  550,  the  writ  was  granted  to  pro- 
allowed  to  create  a  j  urisdiction  for  him-  hibit  a  suit  before  a  justice  of  the  peace 
self,  by  changing  the  real  position  of  of  the  city  of  Lafayette  against  the 
parties  in  any  contract,  by  his  own  act,  police  jury  of  the  whole  parish,  his 
without  the  assent  of  the  other  party  jurisdiction  being  limited  to  the  city; 
to  the  contract."  Ramsay  v.  Wardens  but  in  State  p.  Judge,  41  La.  Ann.  403, 
Ct.,  2  Bav  (S.  Car.)  180.  See  in  gen-  the  writ  was  refused  where  a  similar 
eral  article  Amount  in  Controversy,  suit  was  brought  before  a  justice  of  the 
vol.  I,  p.  707.  peace  for  one  ward  of  the  parish. 
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Wk«r»  etk«r  ]t«M4j  Sidftt.  ^^  But  the  writ  will  not  lie  on  this 
ground  when  there  is  another  adequate  remedy,  as  motion  for  a 
change  of  venue,  writ  of  error,  appeal,  or  certiorari.^ 

Whmi  Ctiztt  PMftM  Pr*kau  Jnrltdlettoii,  the  probate  of  wills  or  issu- 
ance of  letters  of  administration  cannot  be  prohibited  on  the 
ground  of  the  residence  of  the  decedent  in  another  county, 
although  the  statute  provides  that  the  administration  shall  be 
had  in  the  county  of  the  decedent's  residence,  for  the  question 
of  residence  is  a  proper  matter  for  the  determination  of  the 
court.* 

6L  When  Ji^riidiotioK  B^pe^di  upon  Toid  Act.  —  When  the  juris- 
diction of  a  court  in  an  action  depends  upon  an  ax:t  or  ordinance 
which  is  void  or  unconstitutional,  proceedings  therein  may  be 
restrained  by  the  writ.* 

Proceedings  were  prohibited  against  Attisa  ts  Bapovs  Trfit^  -^  Tbc  coo- 

a  vessel    and    its    coatmandeff,    who,  stitutional    provision    that  actions  for 

being  an  oficer  in  the  navy  of  the  the  recovery  of  land  shall  be  brought 

French  republic  and  cooiflftander  of  a  in  the  county  where  the  land  is  situ* 

vessel  ol  war,  had  seized  a  veasel  of  a  ated  does  not  forbid  a  Superior  Court 

subject  of  the  United  States  and  taken  from  taking  jurisdiction  of  an  action 

it  to  France  for  adjudication.    U.  $.  «.  to  remove  a  trustee,  alUuxugh  the  tmst 

Peters,  3  Dall.  (U.  S.)  lai.  eaiAte  is  real  estate  situaied  v^  another 

ABlaiiaaletarratioaWltidfliallAtsit  county.      More   v.    Superior  Ct.,    64 

not  within  its  civil  jurifadictioa,  and  an  Cal.  345. 

absolute  writ  was  granud  where  let-  9«rriNk  Chitlldt  JidkM  X4intl9.-^  In 

ters  of   administration  were  granted  State  v,  Maloae.   (Fla.    1898)  23  So. 

upon  the  estate  of  a  deceased  Indian  Rep.  $75*  it  was  held  that  prohibition 

who  occupied  and  resided  upon  an  In-  would  not  lie  on  the  ground  that  serv* 

dian    reservation  at  the  time  ol  his  ice  of  process  was  SEiade  outside  of  the 

death  and  was  not  a  citizen  of  the  state  judicial   limits   of  the  te^ri^xry  from 

or    of    the    United  Sutes.    U.    S.   r.  which  it  was  issued. 

Shanks,  15  Minn.  369.  I,  Fresno  NaL  Bank  v.  Superior  Ct, 

Ths  Jnriidlotisnof  thallsjoi'sOtiilof  83  Cal.  491;  Sute  v.  Hocker.  33  FUu 

London  is  conined  to  cases  which  arise  983;  People  v.  Hills,  5  Uu^h  41a 

wholly  within  its  jurisdiction,  and  the  1.  People  v.  Surrogate,  16  Abb.  N. 

writ  will  be  granted  to  prevent  it  from  Cas.  (N.   Y.  Supreme  Ct.)  241;  People 

taking  cognizance  of  cases  which  arise  v.  Surrogate  Ct.,  36  Hun  (N.  Y.)  218; 

wholly  or  in  part  beyond  its  jurisdic-  State  v.  Superior  Cl,   xi   Wash,    in; 

tion.     London  v.  Cox,  L.  R.  9  H.  L.  Preston  v,  ridelity  Trust,  etc,  Co.,  94 

339;  Banque  De  Credit  Commercial  v,  Ky.  295. 

De  Gas,  L.  R.  6  C.  P.  14a;  Cooke  In  Suie  v.  Benton,  I3  Mont  66,  the 
V,  Gill,  L.  R.  8  C.  P.  107;  Robinson  v,  writ  was  refused  on  the  ground  that 
Emanuel,  L.  R.  9  C.  P.  414;  Quartly  the  record  did  not  show  la  which  county 
V,  Timmins,  L.  R.  9  C.  P.  416;  Alder-  a  decedent  lived.  Letters  of  adminis- 
ton  V,  Archer,  14  Q.  B.  Div.  i;  Bowler  tration  had  been  granted  in  two  coun- 
V,  Barberton  Development  Syndicate,  ties,  but  under  the  law  could  be 
(1897)  I  Q.  B.  164.  granted  only  in  the  county  of  the  de- 
Judge  Hearing  Cue  Out  of  Hk  Limlti.  cedent's  residence  at  the  time  of  his 
—  Where  a  judge  was  required  by  the  death. 

requisition  of  the  archbishop  of  Can-  3.  ^jr^.  Rouodtree,  51  Ala.  49;  Levy 
terbury  to  hear  certain  charges  against  v,  Superior  Ct.,  105  CaL  600;  Mc- 
a  clergyman,  under  the  Public  Worship  Inemey  v,  Denver,  17  Colo.  302;  Pen- 
Regulation  Act,  within  certain  limits,  nington  v.  Woolfolk*  79  Ky.  13;  Con- 
but  heard  the  case  elsewhere  outside  necticut  River  R.  Co.  v.  Franklin 
the  limits  defined  by  the  requisition.  County,  11^7  Mass^  50;  Stajte  t^.  Simons, 
the  writ  was  granted.  Hudson  v,  32  Minn.  540;  Donovan  v,  Vicksburg, 
Tooth,  37  L.  T.  N.  S.  462.  29  Miss.  247;  Zylstra  v,  Charleston,  x 
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7.  For  Departure  from  Statute  Conferring  Jnriidietion.  —  When 
the  jurisdiction  of  an  inferior  court  is  derived  from  a  statute  pre** 
scribing  the  manner  of  procedure  in  an  action,  it  may  be  pre- 
vented by  the  writ  of  prohibition  from  departing  from  the 
manner  prescribed.^     But  mere  errors  or  omissions  in  a  statutory 

Bay  (S.  Car.)  382;  State  v,  Simons,  a  Where  the  Court  Might  Hare  Jnriedie- 

Spears  L.  (S.   Car.)    762;    People    v,  tUm  fnm  Aaother  Sonree  than  an  invalid 

^iers,  4  Utah  385.  ordinance,  prohibition  will  be  denied. 

in  State  v.  Judge,  39  La.  Ann.  13a,  Owensboro  v.  Sparks,  ^  Ky.  351. 

an    application   for  the   writ    on    the  1.  Anderson  v,  Supenor  Ct.,  122  Cal. 

ground  of  the  unconstitutionality  of  a  216;    McDowell  v.  Bell,  86  Cal.  615: 

statute  was  denied,  the  law  being  held  Long  v.  Superior  Cc,   102  Cal.  449; 

7alid,  but  the  court  observed  that  the  People*s  Home  Sav.  Bank  v,  Superior 

writ  would  issue  if  a  party  was  prose-  Ct.,  103  Cal.  27;  People  v,  Nichols,  79 

cuted  for  crime  under  an  unconstitu-  N.  Y.  582,    M'Donald  v,  Elfe,  i  Nott 

tional  law  and  had  no  appeal.     In  State  &  M.  (S.  Car.)  501 ;  Baldwin  v,  Cooley, 

V,  Rost,  40  La.  Ann.  145 1»  it  was  said  x  S.  Car.  256;  Wilkinson  v,  Hoke,  39 

obiter  that  it  would  not  be  too  late  afur  W.    Va.    403;    Fellows    v.  The   Lord 

trial,  conviction,    and    imposition    of  Stanley,  (1893)  i  Q.  B.  98. 

fine,  to  invoke  prohibition   for  relief  Where  a  Statute  Provided  (br  the  Ap- 

from  the  effects  of  an  unconstitutional  peintment  of  Jury  CoamSioioners  at  each 

act.    But  in  State  v.  Judge,  44  La.  regular  term  of    the    court  to  select 

Ann.  1 100,  it  was  held  chat  the  ques-  grand  and  petit  jurors,  the  judge  was 

tion  of  unconstitutionality  or  illegality  prohibited    from  selecting  the  jurors 

of  an  ordinance  was  for  the  decision  of  without  appointing  the  commissioners, 

the  lower  court.     In  State  v.  Wilder,  State  v,  McHatton,  10  Mont.  370. 

49  La.  Ann.  1211,  the  writ  was  refused  Beqnixemeiit  of  Bond.  —  Where  the  re- 

on  the  ground  that  the  act  in  question  quirement  of  a  statute  is  jurisdictional, 

was  valid.  as  the  requirement  of  a  bond,  the  writ 

In  McDonald  v,  Guthrie,  43  W.  Va.  will  be  issued  to  prohibit  an  action 

595;  /#f  r/ Schumaker,  90  Wis.  488,  and  where  none  was  given.    Anderson  c^. 

People  V.  Wood,  21 N.  Y.  App.  Div.  245,  Superior  Ct.,  122  Cal.  216. 

the    invalidity   of    the  statute  under  SuauBary  Proooedings.  —  In  People  v, 

which  the  court  was  proceeding:  was  Mc Adam,  22  Hun  (N.  Y.)  559,  the  court 

held  to  be  insufficient  to  authorize  the  affirmed  an  order  granting  a  prohibition 

Issuance  of  the  writ.     In  Sweet  v,  Hul-  to  restrain  summary  proceedings  for 

bert,  51  Barb.  (N   Y.)  312,  the  writ  was  the  possession  of  a  leasehold,  saying: 

issued  on  this  ground,  the  court  say-  "  It  is  said  that  as  the  magistrate  had 

ing:    *'  It  is  better  to  stop  action  at  jurisdiction  in  summary  proceedings 

once,  even  though  such  action  would  generally,  he  necessarily  had  jurisdic- 

be  void,  than  to  allow  proceedings  to  tion  to  decide  whether  the  case  was 

be  had  which  would  subject  the  actors  within  the  statute.    This  argument  is 

to    prosecution  and   others   to  incon-  fallacious.    The  jurisdiction  is  specisil 

venience  and  litigation.     Therefore  a  and    limited,   and    the    magistrate   is 

case  is  presented  in  which  it  is  highly  strictly  confined  to  the  terms  of  the  act. 

proper  to  grant  a  writ  of  prohibition.  The  original  application  and  affidavit 

if  we  come  to  the  conclusion  that  the  must  show  a  case  within  the  statute, 

act  above  referred   to  is   unconstitu-  before   the  magistrate    has  authority 

tional  or  unauthorized."     This  case  is  even  to  issue  the  original  summons  to 

not  noticed  in  People  v.  Wood,  21  N.  show  cause.** 

Y.  App.  Div.  245,  supra,  lleetioii  Coatiits  —  Costs.  —  The  writ 

Statute  Bepealed.  —  Prohibition  is  the  was  held  properly  issued  where  a  judg- 

proper  remedy  where  the  jurisdiction  ment   for    costs  was  rendered   in   an 

of  a  justice  of  the  peace  depends  upon  election  contest  case  without  authority 

a  statute  which  has  been  repealed  and  from   the  act  regulating  such  cases, 

he  is  taking  cognizance  of  an  action  costs  being  recoverable  under  neither 

under  pretense  of  deciding  whether  or  the  general  law  nor  the  common  law. 

not  the    statute    has    been    repealed.  West  t/.  Ferguson,  16  Gratt.  (Va.)  270. 

Norfolk,  etc.,  R.  Co.  v.  Pinnacle  Coal  Costs  Afidast  XnnieipaUty.  —  In  Wat 

Co.,  44  W.  Va.  574.  Virginia   costs    cannot    be    recovered 
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^proceeding  are  insufficient  to  authorize  the  issuance  of  the  writ.* 

8.  For  Disqualification  of  Judge.  —  Although  a  court  may  have 

•jurisdiction  over  a  cause,  yet  if  the  presiding  judge  is  disqualified 

by  interest  to  tr}''  the  cause,  prohibition  will  lie  to  restrain  him  if 

he  undertakes  to  proceed  with  it.* 

against  the  public,   the  stale,  or  its  Tht  Interest  That  Sisqualifles  a  judge 

authorized    representative.      A  judg-  is  pecuniary  and  not  political,  and  the 

ment  for  costs  against  a  municipality  writ  was  denied  where  it  was  applied 

was  prohibited,  on  the  ground  that  it  for  on   the  ground   that  some  of  the 

was  a  branch  of  the  state  government,  supervisors  who  were  directed  by  aa 

Charleston  v,  Beller,  (W.  Va.  1898)  30  act  to  order  an  election  upon  petitioQ 

S.  £.  Rep.  152.  of  one-tenth  of  the  qualified  voters  had 

Miiooiiftniotioii       of      Statute.  —  In  signed  the  petition.     Lemon  v.  Peyton, 

Thomas  v.  Mead,  36  Mo.  232,  the  court  64  Miss.  161. 

said   that  the   writ  would  be  granted  A  judge  was  held  not  to  be  disquali- 

upon  the  sole  ground  of  the  miscon-  fied  to  try  the  issues  on  an  informatioa 

struction  of  a  statute,  if  it  distinctly  to  disbar  relator  filed  by  a  committee 

appeared  that  the  court  was  proceed-  of  the  Bar  Association  of  St.  Louis,  to 

ing   upon   the    misconstruction.     This  which  he  belonged.     Bowman's  Case, 

misconstruction  must  be  limited  to  a  67  Mo.  146. 

question  of  jurisdiction.     In  Gould  t^.  An  affidavit  made  on  motion  for  aa 

Capper,  5  East  345,  it  was  said  that  if  order  requiring  the  defendant  to  pay 

a  spiritual  court  construed  an  Act  of  the  plaintiff  a  reasonable  sum  for  tcm- 

Parliament  contrary  to  what  the  com-  porary    support    and    attorney's    fees 

mon  law  requires,  the  writ  would  lie  pending  an  appeal  from  a  decree  for 

even  after  sentence.  maintenance  and  support  was  signed 

Ordering  Trustee  to  Pay  Money  into  by  a  firm  of  attorneys,  of  which  the 

Court.  —  Where  the  court  is  authorized  judge   before   whom   the   motion  was 

by  statute  to  order  a  trustee   to  pay  made  was  a  member.     There  was  00 

money  into  court  when  it  appears  from  other  appearance  in  the  cause  by  that 

the  pleadings  or  findings  of  the  court  firm,  and  the  signature  of  the  affidavit 

that  it  is  or  has  been  in  his  hands,  and  by  attorneys  was  not  required  by  law. 

to  enforce  the  order  by  contempt  pro-  It  was  held  that  this  was  insufficient 

ceedings,   the    court    cannot  order  a  ground  for  the  writ.     Benton  v.  Budd, 

trustee  to  pay  into  court  a  sum  partly  120  Cal.  329. 

made  up  of  interest  which  he  ought  to  Where  the  assignee  of  an  insolvent's 

have  received  but  did  not  receive,  and  estate  was  elected  under  the  law  by  the 

the  writ  was  granted  to   prevent  the  creditors,  the  clerk  keeping  the  min- 

judge  from  adjudging  the  trustee  guilty  utes  of  the  election  and  entering  them 

of  contempt  for  disobeying  the  order,  on  the  records,  the  judge  will  not  be 

Williams  v,  Dwinelle,  51  Cal.  442.  prohibited  because  his  son-in-law  is  ap- 

1.  Murphy  v.  Superior  Ct.,  58  Cal.  pointed   assignee.     Chinette  v.  Conk- 

520;  Spect  V,  Superior  Ct.,  59  Cal.  319.  lin,  105  Cal.  465. 

Gw/ra,  People  I'.  McAdam,  22  Hun  (N.  Special   Jndge.  —  Where   the    regular 

Y.)  559,  reversed  %\  N.  Y.  287,  not  upon  judge  is  disqualified,  the  special  judge 

this  ground,  however,  but  because  it  designated  or  chosen  as  required  by 

was  held  that  the  statute  under  which  law  cannot  be  prohibited  from  trying 

the  Marine  Court  was  proceeding  be-  the  cause.     People  v.  Petty,  32  Hon 

stowed   the  jurisdiction  which  it  was  (M.  Y.)  443;    Mengel   Jr.  Bro.   Co.  v. 

exercising.  Jackson,  94  Ky.  472. 

8.  People  V.  District  Ct.,  (Colo.  1899)  Board   of   Sdoeation.  — In    State    v. 

56  Pac.  Rep.  1 1 15;    North  Bloomfield  Board  of  Education,  19  Wash.  8,  it  was 

Gravel  Min.  Co.  v.  Keyser,  58  Cal.  315.  held  that  the  writ  would  issue  to  the 

In  Missouri^  when  another  judge  is  board  of  education  to  prevent  it  from 
called  in  to  sit  on  account  of  the  dis-  trying  relator  on  charges  against  him, 
qualification  of  the  regular  judge,  the  on  the  ground  that  a  member  of  the 
latter  is  ousted  of  all  jurisdiction  what-  board  was  disqualified  by  bias,  enmity, 
ever  of  the  cause,  and  every  interfer-  and  personal  prejudice, 
ence  in  the  cause  or  with  any  order  of  In  Loniiiana,  When  a  Plea  of  Beei- 
the  judge  called  in  will  be  prohibited,  sation  of  the  Jndge  Is  Filed,  he  is  in- 
State  v.  Wear,  129  Mo.  619.  competent  to  make  any  order  except 
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When  Befuied.  PROHIBITION.  Oen«r»l  Bole. 

VL  Whek  Befused  —  1.  Oeneral  Bnle  —  luriidiotioA  the  8ol«  Qvm- 
tion.  —  The  sole  question  for  determination  upon  an  application 
for  the  writ  of  prohibition  is  whether  or  not  the  inferior  court 
has  usurped  jurisdiction  or  exceeded  its  lawful  powers,  and  the 
writ  is  always  refused  where  it  appears  that  the  court  has  juris- 
diction over  the  matter  complained  of.* 

an  order  of  recusation,  and  if  he  denies  (N.  Y.)  138;  People  v,  Russel,  19  Abb, 
interest  in  the  cause  he  must  refer  the  Pr.  (N.  Y.  Supreme  Ct.)  136;  People  v. 
issue  raised  by  his  denial  to  another  Oyer  &  T.  Ct.,  27  How.  Pr.  (N.  Y.  Su- 
judge  for  trial.  State  v.  Judge,  33  La.  preme  Ct.)  14;  People  v.  Marine  Ct., 
Ann.  1293;  State  v.  Judge,  37  La.  Ann.  36  Barb.  (N.  Y.)  341;  People  v.  Court 
253;  State  V.  Judge,  38  La.  Ann.  247.       of  C.  PI.,  43  Barb.  (N.  Y.)  278;  People 

1.  Alabama,  —  Ex  p.  Montgomery,  24    v»  McAdam,  84  N.  Y.  287. 
Ala.  98;  Ex  p,  Peterson,  33  Ala.   74;         South  Carolina, — State  v,  Edwards, 
Ex  p.  Scott,  47  Ala.  609;  Ex  p.   Keel-     i  McMull.  L.  (S.  Car.)  215. 
ing,  50  Ala.  474;  Ex  p.  State,  51  Ala.         Virginia,  —  Nelms  v,  Vaughan,   84 
60;  Exp.  Brown,  58  Ala.  536.  Va.  6^. 

Arkansas,  —  Exp.  Blackburn,  5  Ark.  Washington,  —  State  v,  Superior  Ct., 
21;  Exp,  Tucker,  25  Ark.  567.  3  Wash.  705:  State  v,  Superior  Ct.,  17 

California.  —  People  v.  Kern  County,     Wash.  12;  State  v.  Ayer,  17  Wash.  127. 
47  Cal.  81;    Kelloch  v,  Superior  Ct.,  56         West     Virginia,  —  Cunningham     v, 
Cal.  229;  Curtis  v.  Superior  Ct.,  63  Cal.    Squires,  2  W.  Va.  422;  State  v,  Kyle,  8 
435;   Thomas  v.  Justice's  Ct.,  80  Cal.    W.  Va.  711. 
40.  Wisconsin,  —  State  v.  Burton,  11  Wis. 

Georgia.  —  Seymour  v.  Almond,   75    50;  State  v,  Keyes,  75  Wis.  288. 
Ga.  112;  Tupper  V.  Dart,  104  Ga.  179.  United  States, — Ex  p,  Detroit  River 

Indiana,  — Jasper  County  v,  SpiUer,  Ferry  Co.,  104  U.  S.  519;  Ex p,  Hagar, 
13  Ind.  235.  104  U.  S.  520;  Exp,  Slay  ton,  105  U.  S. 

Kentucky,  —  Preston  v.  Fidelity  451;  Exp.  Boyer,  109  U.  S.  629;  In  re 
Trust,  etc.,  Co,,  94  Ky.  295;  Standard  Garnett,  141  U.  S.  i;  In  re  Fassett,  14a 
Oil  Co.  V,  Linn,  (Ky.  1895)  32  S.  W.     U.  S.  479. 

Rep.  932.  England,  —  Symes  v,  Symes,  3  Burr. 

Louisiana,  —  State  v.  Judge,  14  La.  813;  Ex  p.  Cowan,  3  B.  &  Aid.  123,  5 
Ann.  504;  State  v.  Judge,  20  La.  Ann.  £.  C.  L.  239;  In  re  Place,  18  Eng.  L.  Sl 
239;  State  V.  Judge,  29  La.  Ann.  360;  Eq.  525;  Anonymous,  2  Chit.  Rep.  359, 
State  V.'  Judge,  34  La.  Ann.  782;  18  E.  C.  L.  367;  Tucker  v,  Inman,  4 
Brown  v.  Ragland,  35  La.  Ann,  837;  M.  &  G.  1049.  43  E-  C.  L.  539;  Hawes 
Troegel  v.  Judge,  35  La.  Ann.  1164;  v.  Paveley,  i  C.  P.  Div.  418. 
State  V.  Judge,  38  La.  Ann.  49;  Sute  In  State  v.  Scarritt,  128  Mo.  331,  the 
V.  Dufifel,  41  La.  Ann.  557;  State  v,  court  said:  "  The  writ  cannot  rightly 
Voorhies,  43  La.  Ann.  553;  State  be  employed  to  compel  a  judicial  offi- 
V.  Holmes,  43  La.  Ann.  1185;  State  v.  cer,  having  full  jurisdiction  over  the 
McDowell,  43  La.  Ann.  1193;  State  v.  parties  and  a  cause,  to  steer  his  official 
Ellis,  45  La.  Ann.  241;  State  v.  King,  course  by  the  judgment  of  some  other 
48  La.  Ann.  292;  State  v.  Guion,  50  La.  judge,  or  to  substitute  the  opinion  of 
Ann.  492.  another  court  for  his  own  in  dealing 

Massachusetts,  —  Washburn  v,  Phil-  with  topics  committed  by  the  law  to 
lips,  2  Met.  (Mass.)  296.  his  decision." 

Minnesota,  — State  v.  Cory,  35  Minn.        In  Thompson  t*.  Tracy,  60  N.  Y.  31, 

178.  the  court  said  that  the  writ  *'  has  a 

Mississippi,  —  Clayton  v,  Heidelberg,    proper  but  a  restricted    and    limited 

9  Smed.  6l  M.  (Miss.)  623.  office,  and  it  cannot  be  enlarged  so  as 

Missouri,  —  Morris  v,  Lenox,  8  Mo.     to  bring  within  its  scope  and  operation 

252;    State  V,  Fox,  85  Mo.  61;  State  v,    questions    merely    collateral    or    inci- 

Withrow,   108  Mo.   i;    State  v.  Police    dental  to  its  direct  purpose,  or  more  or 

Com'rs,  16  Mo.  App.  48;   State  v.  An-    less  intimately  connected   with    such 

thony.  65  Mo.  App.  543.  purpose    and    object.      It   cannot    be 

New    York.  —  People   v.   Seward,   7     made  a  dragnet  by  means  of  which  all 

Wend.  (N.  Y.)  518;    People  v.  Nichols,    controverted   and    litigated    questions 

79  N.  Y.  582;  Matter  of  Mason,  51  Hun    between    individual    suitors    may    be 
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When  S«fuad.  PROHIBITION.  Q«n«ral  B«U. 

Tlie  QnMtioii  It  Vot  Whether  tSM  Court  Hm  Jiiriidietion  of  the  Purttonler  CiM 
sought  to  be  prohibited,  but  whether  or  not  it  has  jurisdiction  of 
the  general  class  of  cases  to  which  the  particular  case  belongs.* 

Erron  or  Irregnlarltiei  —  Pleadiagt  —  Matters  of  Sefltaue.  —  The  writ  will 
not  be  issued  on  account  of  errors  or  irregularities  in  the  proceed- 
ings of  a  court  having  jurisdiction,*  or  on  account  of  insufficiency 
of  averment  or  pleading,'  or  upon  matters  of  defense  which  may 
be  properly  raised  in  the  lower  court.* 

brought  into  coart  and  tried  and  deter-  (N.  Y.)  363;   People  v.  Coart  of  C.  PI, 

mined.    A  writ  of  prohibitioo    is    to  43  Barb.  (N.  Y.)  278;  People  v,  Russel, 

prevent  the  exercise  by  a  tribunal  poe-  49  Barb.  (N.  Y.)  351;  People  v.  Grogan, 

sessing  judicial  powers  of  jurisdiction  (Supreme  Ct.)  3  K.  Y.  Crim.  Rep.  335; 

over    matters    not    within    its    cogni-  People  v.  Letson,  3  How.  Pr.  N.  S.  (N. 

zance."  Y.  Supreme  Ct.)  381. 

1.  Ex  p.  Boothe,  64  Ala.  312;  Ex  /.  South  CaroHtta,  —  State  v.  Wakelj,  2 
Due,  116  Ala.  491;  American  Casualty  Nott  &  M.  (S.  Car.)  41s;  Sute  v,  Co- 
Co.  V,  Lea,  56  Ark.  539;  Fischer  v,  Su-  lumbia,  etc,  R.  Co.,  i  S.  Car.  46: 
perior  Ct.,  98  Cal.  67;  Sherwood  v.  Cooper  v,  Stocker,  9  Rich.  L.  (S.  Car.) 
New  England  Knitting  Co.,  68  Conn.  292;  State  v.  Fielding,  10  S.  Car.  301. 
543;  Goldsmith  z^.  Owen«  95  Ky.  420;  Krr^'«uz.  —  Hogan  v.  Guigoo,  29 
Sute  V,  Skinner,  32  La.  Ann.  1092;  Gratt.  (Va.)  705;  Grigg  t^.  Dalsbeimer, 
State  V.  Judge,  48  La.  Ann.  1372;  Peo-  88  Va.  508;  Moss  v.  Barham,  94  Va.  12. 
pie  V.  Bk>swick,  2  N.  Y.  City  Ct.  163;  West  Virginia,  — ¥\^ming  v,  Com- 
£x  p,  Ellyson,  20  Gratt.  (Va.)  10;  Mc>  missloners,  31  W.  Va.  608;  County  Ct 
Coniha  r.  Guthrie,  21  W.  Va.  134;  v,  Boremaa,  34  W.  Va.  362. 
Haldeman  v,  Davis,  28  W.  Va.  324.  UmiUd  States,  —  Exp,  Pennsylvania, 

8.  Alabama,  — Exp,  Branch,  63  Ala.  loq  U.  S.  174;    Smith  v.  Whitney,  116 

383;  Epperson  v.  Rice,  102  Ala.  668.  U.  S.  167;  In  re  Engles,  146  U.  S.  357: 

California,  —  Clark  v.  Superior  Ct.,  In  re  Fassen,  142  U.  S.  479;  In  re  Mor- 

55  Cal.  199;  Wreden  v,  Superior  Ct.,  55  rison,  147  U.  S,  14. 

Cal.  504;  Levy  v.  Wilson,  69  Cal.  105;  England,  —  Ex  p,  Smyth,  2  C.  M.  & 

Powelson  v.  Lock  wood,  82  Cal.  613;  R.   748;    St.  David's  v,   Lucjr.  i  Ld. 

Broder  v,  Superior  Ct.,  103  Cal.  124.  Raym.  539;  Ex  /.  Story,  16  Eng.  L.  & 

Colorado,  —  Leonard    v,    Bartels,    4  Eq.  420,  462;    Hooper  p.  Hill,  (1894)  i 

Colo.  95.  Q-   B.  659;    In  re  New  Par  Consols, 

Florida,  —  State   r.   Smith.   32    Fla.  (1898)  1  Q.  B.  669. 

476;  State  V,  Malone,  (Fla.  1898)  23  So.  %,  Bishop  v,  Superior  Ct.,   87  Cal. 

Rep*  575-  226;  Sute  V.  Fournet,  45  La.  Ann.  943; 

Illinois,  —  People  v.  Circuit  Ct.,  173  State  v.  Southern  R.  Co.,  100  Mo.  59; 

111.  272.  U.  S.  z.  Maney,  61  Fed.  Rep.  140. 

Louisiana,  —  Brown  v.  Ragland,  35  In  Croly  v,  Sacramento,  119  Cal.  229, 

La.  Ann.  837;    State  v,  Robinson,  38  where  the  writ  was  sought  because  of 

La.  Ann.  968;  State  v,  LeBlanc,  42  La.  alleged  insufficiency  of  grounds  of  ac- 

Ann.  1 190;   State  t.  Tudge,  45  La.  Ann.  cusation,  the  court  said:    *'  But  if  tbe 

532;    State  V,   Voorhies,  49   La.  Ann.  board  has  jurisdiction  to  try  appellant 

1717.  upon  the  matters  alleged  if  properly 

Massachusetts,  —  Hyde  Park  v.  Wig-  stated,  it  has  power  to  determine,  in 

gin,  157  Mass.  94;  Fairweather  v,  Mc-  the  first  instance,  at  least,  their  formal 

Kim,  168  Mass.  103.  sufficiency,  and  this  objection  should 

Minnesota.  —  State  v.  Cory,  35  Minn,  have  been  made  to  the  board."    But 

178.  in  Siebe  v,  Superior  Ct.,  1x4  CaL  551. 

Missouri,  —  Wilson  v.  Berkstresser,  the  lower  court  was  prohibited  from 

45  Mo.  283;    Bowman's  Case,  67  Mo.  entertaining  an  accusation  against  a 

146;  State  V.  St.  Louis  Ct.  App.,  99  Mo.  tax  assessor  for  assessing  a  street  rail- 

216;    State  V,  Johnson,   132   Mo.   105;  road  at  too  low  a  rate,  and  not  for  hav- 

State  V,  Moehfenkamp,   133  Mo.  134;  ing  refused  or  neglected  to  periorm  his 

State  V.  Heege,  39  Mo.  App.  49;    State  official  duty,  under  the  Penal  Code. 

V.  Harrfson,  53  Mo.  App.  346.  4.  Ex  p,  Easton,  95  U.  S.  68;   God- 

New  York, --Ex  p,  Gordon,  2  Hill  dard  v,  Superior  Ct.,  90  Cal.  364:  State 
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Th«  XfttHMk  lUrtti  tf  »  Om«  are  not  the  proper  subject  of  invest!* 
gation  on  an  application  for  the  writ*  ^ 

thi»  iBMfttitihoy  of  BtiitiM  and  the  admission  or  rejection  of  testi- 
mony afford  likewise  no  ground  for  its  issuance.* 

Th«  7Mt  thftt  Vo  Aspoal  Um  from  the  decision  of  the  inferior  court 
does  not  authorite  the  extension  of  the  writ  to  cases  in  which  it 
does  not  properly  lie.* 

JntiidkilM  nijwilig  on  CoBtwM  OMitioii  »f  vut  —  The  better  rule 
seems  to  be  that  the  writ  will  not  issue  where  the  jurisdiction  of 
the  inferior  court  depends  upon  contested  questions  of  fact,  for 
the  determination  of  jurisdictional  facts  is  a  legitimate  exercise 

V.  Judge.  4|  La.  Ann.  213;   Sute  v.  court   refused  the  writ,  undertaking 

Braun,  31  Wis.  600;  Sute  v,  Evans,  88  to  distinguish  between  the  refusal  to 

Wis.  255;  U.  S.  «^.  Maney,  61  Fed.  Rep.  receive  legal  evidence  and  receiving 

140;  Ex  p,  Higgins,  10  Jur.  838.  illegal  evidence,  but  this  case  wai  dis- 

TlolatioB   of    Ordtnaaee.  —  In    Wert-  iMrovedxn  Exp.  Bradley,  9  Rich.  L.  (S. 

heimer  v,  Boonvllle,  29  Mo.  654,  the  Car.)  05. 

relator  was  fined  under  an  ordinance       Lonudana*  —  In  State  v.  Patin,  47  La. 

forbidding  the  purchase  elsewhere  of  Ann.  1533,  the  writ  was  refused  where 

articles    sold    at    the    market    during  no  evidence  was  introduced  to  sustain 

market  hours,  except  wild  game,  the  the  judgment;  but  in  State  v.  Finnegan, 

charge  of  which  he  was  found  guilty  50  La.   Ana.   549,  on  application  for 

being  that  he  bought  fish,  and  a  wnt  prohibition    and  certiorari,  fines    im- 

of    prohibition    was    granted    by    the  posed  on   the  relatriz  without    proof 

Court  of  Common  Pleas.    The  order  were  set  aside. 

was  reversed  on  the  ground  that  the        $.  Bank  Lick  Turnpike  Co.  c.  Phelps, 

authority  to  determine  whether  or  not  81  Ky.  613;   Standard  Oil  Co.  v,  Linn, 

the  ordinance  had  been  violated  was  (Ky.  1895)  32  S.  W.  Rep.  932;   State  v, 

unquestionable,  and  on  an  application  Nathan,  4  Rich.  L.  (S.  Car.)  513;  Exp, 

for  prohibition  it  made  no  difference  Bradley,  9  Rich.  L.  (S.  Car.)  95 ;   State 

whether  fish  came  within  the  exception  v,  Superior  Ct.,  3  Wash.  705. 
or  not.  In  Ex  p,  Detroit  River  Ferry  Co., 

two  OdnTiedons  for  flams  Otfniis. —  104  U.  S.  519,  the  couri  said:    ^'  It  is 

But  in  Ex  f.  Brown,  8  Bailey  L.  (S.  no  ground  for  relief  by  prohibition  that 

Car.)  323,  wnere  a  slave  was  convicted  provision  has  not  been  made  for  a  re- 

twice  for  the   same  offense  and  had  view  of  the  decision  of  the  court  of 

been  punished  under  the  first  sentence,  original    jurisdiction,    by    appeal    or 

the  execution  of  the  second  sentence  otherwise.    A  prohibition    cannot  be 

was  prohibited.  made  to  perform  the  office  of  a  pro- 

1.  State  V,  Judge,  41  La.  Ann.  953;  ceeding  for  the  correction  of  mere 
State  r.  Hall,  43  La.  Ann.  1059;  Exp,  errors  and  irregularities.  If  there  is 
Slayton,  105  U.  S.  451.  jurisdiction,  and  no  provision  for  ap- 

2.  Fleming  t^.  Commissioners,  31  W.  peal  or  writ  of  error,  the  judgment  of 
Va.  608;  Sute  V,  Wakely,  s  Nott  &  M.  the  trial  court  is  the  judgment  of  the 
(S.  Car.)  410.  court  of  last  resort,  and  concludes  the 

In  M' Donald  v,  Elfe,  i  Nott  &  M.  (S.  parties.  It  rests  with  Congress  to  de- 
Car.)  501,  an  application  for  the  writ  cide  whether  a  case  shall  be  reviewed 
on  the  ground  of  the  admission  of  ille-  or  not/* 

fal  evidence  was  dismissed;   but    in  Bisemtian  ef  Capital SsntoiMS.  —  But  In 

tate  V,  Hudnal,  2  Nott  &  M.  (S.  Car.)  State  v.  Ridgell,  2  Bailey  L.  (S.  Car.) 

419,  a  writ  was  granted  on  this  ground,  560.  where  a  prohibition  was  issued  to 

and  in  State  v.  Road  Com'rs,  3  Hill  L.  prevent  execution  of  a  capital  sentence, 

(S.  Car.)  314,  this  is  mentioned  as  a  the  charge  upon  which  the  relator  was 

sufficient  ffround.     In  Leonard's  Case,  convicted  being  burglary,  and  the  proof 

3   Rich.  L.  (S.  Car.)  iii,   where  the  being  that  he  broke  into  a  storehouse, 

?  round  of  the  application  was  the  re-  the  fact  that  the  relator,  being  a  slave, 

usal  of  the  lower  court  to  receive  legal  had  no  appeal  seems  to  have  bad  great 

evidence  offered  by    the  relator,  the  weight  with  the  court. 
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of  the  powers  of  a  court.*     This  rule  is  especially  applicable  to 
cases  where  the  application  is  made  to  courts  whose  machinery  is 
unsuited  for  the  original  trial  of  issues  of  fact,*  but  in  some  states 
courts  of  error  can  certify  such  questions  to  courts  of  original  * 
jurisdiction  for  trial.' 

Jndioiai  Aeti  Onlj.  —  It  has  already  been  seen  that  judicial  acts 
only  can  be  restrained  by  the  writ.* 

2.  When  Ho  Objection  Hat  Been  Made  to  the  Jnriadiction  of  the 
Inferior  Conrt  —  Premature  AppUoation.  —  Applications  for  the  writ  of 
prohibition  are  premature  until  exception  has  been  taken  to  the 
jurisdiction  of  the  lower  court  and  overruled,  and  will  be  refused 
if  this  has  not  been  done,  for  it  is  invariably  presumed  that 
courts  will  give  to  parties  the  relief  to  which  they  show  them- 
selves entitled.* 

1.  Murphy  v,  Superior  Ct.,  84  Cal.  Missouri,  —  Barnes  v.  Gottschalk,  3 

592;    State    V,  Withrow,   141    Mo.  69;  Mo.  App.  iii;  State  c^.  LaughUn,  9  Mo. 

State  V,  Seay,  23  Mo.  App.  623;   State  App.  486;  State  v.  Gill,  137  Mo.  681. 

r.  Lubke,  29  Mo.  App.  555;    Coleman  Nevada,  —  Walcott  r.  Wells.  21  Ne?. 

V,  Dalton,  71   Mo.  App.  14;    State  v,  47. 

Superior  Ct..  11  Wash.  m.  New  Mexico,  —  Tapia  v,  Martinez,  4 

In  Matter  of  The  Charkieh.  L.  R.  8  Q.  N.  Mex.  165. 

B.  197,  Cockburn.  C.  J.,  said:  "I  feel  Utah,  —  People  v.    House,   4  Utah 

disinclined  to  grant  a  rule  for  a  prohi-  382;  People  v,  Carrington,  5  Utah  531. 

bition  in  a  case  where  the  facts  are  in  Weuhington,  —  Harris  v,   Brooker.  8 

doubt,  and  the  court  whose  jurisdiction  Wash.  138;   Slate  v,  Superior  Ct.,  13 

is  sought  to  be  impeached  is  just  as  Wash.  226. 

competent  to  determine  the  question  Wyoming, — State  v.  District  Ct,  5 

as  we  are.**  Wyoming  227. 

8.  State  V.  Seay,  23  Mo.  App.  623.  In  Lincoln-Lucky,  etc.,  Min.  Co.  v. 

Where  the  Jurisdictioii  Is  Determined  District  Ct.,  7  N.  Mex.  4B6,  the  appli- 

firom  the  Eyidenoe,  the  determination  is  cation  of  the  rule  was  limited  to  cases 

not  conclusive,  if  the  superior  court  where  the  court  has  original  jurisdic- 

can  retry  the  question.     Thompson  v.  tion  of  the  subject-matter  of  the  suit 

Ingham.  14  Q.  B.  710,  68  E.  C.  L.  710.  In  Arnold  v.  Shields,  5  Dana  (Ky.)  18, 

3.  Code  Civ.  Pro.  Cal.,  g  1090;  State  the  court  said  that  '*  it  is  only  when  a 
V,  Saxton,  14  Wis.  123.  court  may  acquire  jurisdiction  by  con- 

4.  See  supra^  III.  i.  Generally,  sent,  or  waiver  of  objection,  or  by  dc- 
6.  Alabama,  —  Ex  p,    Hamilton,   51     fault,  that  a  plea  to  the  jurisdiction  is 

Ala.  62.  necessary  to  the  granting  of  a  probibi- 

Arkansas, — Ex  p,   McMeechen,    12  tion." 

Ark.  70;  Ex  p,  Williams,  4  Ark.  537;  Plea  to  Jurisdiction.  —  In  Havemeyer 

Exp.  Little  Rock,  26  Ark.  52.  v.  Superior  Ct.,  84  Cal.  327,  it  was  held 

California,  —  Southern  Pac.  R.   Co.  that  a  plea  to  the  jurisdiction  is  not 

V.  Superior  Ct.,  59  Cal.  471;    Baugh-  necessary  where  the  want  of  jurisdic- 

man  v,  Superior  Ct.,  72  Cal.  572.  tion   is  apparent  on   the   face  of  the 

Louisiana,  —  Whipple's    Succession,  pleadings,  but  when  it  existed  by  rea- 

2  La.  Ann.  236;   State  v.  Judge,  12  La.  son  x>f  undisclosed  facts,  such  matter 

Ann.  513;    State  v.  Judge,  34  La.  Ann.  ought  to  be   averred  in  some  proper 

611;    State  V.  Steele,  38  La.  Ann.  569;  form  in  order  to  make  it  appear;  but 

State   V,  McGuire,  40  La.   Ann.   378;  it  is  not  essential  to  the  jurisdiction  of 

State  V.  Henry,  41  La.  Ann.  908;  State  the  Superior  Court  to  issue  the  writ, 

V.  Judge,  43  La.  Ann.   1119:    State  r.  being  merely  laches,  to  be  excused  or 

Judge,  44  La.  Ann.   1093;    Brouillette  not    according    to    circumstances,   as 

V.    judge,  45  La.  Ann.  243;    State  v,  where  it  appeared  that  the  plea  would 

Allen,  47  La.  Ann.  1600;  State  v,  Ellis,  have  been  rejected  if  made.     And  see 

47  La.  Ann.  1602.  to  the  same  effect  State  v.  White,  (Fla. 

Michigan,  —  Hudson    v.    Judge,    43  1898)  24  So.  Rep.  160. 

Aiich.  239.  In  England  the  rule  does  not  seem  to 
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Ploft  liled  and  Oromilod.  —  It  is  not  sufficient  merely  that  a  plea 
to  the  jurisdiction  of  the  lower  court  should  have  been  filed ;  it 
must  also  have  been  overruled.* 

Objection  of  Beeord  —  Tonnalitj.  —  The  objection  should  be  of  rec- 
ord,^ but  the  purpose  of  the  rule  being  to  bring  the  attention  of 
the  court  to  its  want  of  jurisdiction,  strict  formality  is  not 
required.* 

Prooeedinge  tunmary  and  Qnaii-Oriminal  —  Sz  Parte  Order.  —  While  this 
is  the  rule  in  ordinary  civil  actions,  it  has  been  held  not  to  apply 
in  summary  proceedings  of  a  ^i^^z^Z-criminal  character,  as  in  con- 
tempt proceedings,*  or  where  an  order  in  excess  of  jurisdiction 

have  been  strictly  enforced.    In  Cox  writ  was  refused.    People  v,  Kelly,  i% 

V.  St.  Albans,  i  Mod.  8i,  it  was  said  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.)  414. 

that  a  plea  to  the  jurisdiction,  sworn  to  2.  A  Xere  Conversation  with  the  Judge 

and  coming  in  before  imparlance,  was  by  the  relator's  counsel  is  insufficient 

necessary;  and  in  Buggin  v.  Bennett,  4  to  satisfy  the  rule.    State  v.  Judge,  4 

Burr.  2035,  the  court  said  that  the  de*  Rob.  (La.)  48. 

f endant  ought  not  to  obuin  prohibition  Oral  Oljeetion.  —  Where  the  objections 

if  he  suffers  the  court  to  go  on  under  to  the  judge's  jurisdiction  were  made 

an  apparent  jurisdiction.     InChadwick  orally,  but  the  judge  declined  to  hear 

V.  Ball,  14  6.  B.  Div.  855,  and  Baker  them  unless  made  in  writing,  the  writ 

V,  Clark.  L.  R.  8  C.  P.  I3i,  under  an  was  denied.    State  v,  Superior  Ct.,  a 

act  providing  that  no  defendant  should  Wash.  9. 

object  to  the  jurisdiction  except    bv  8.  Stiiet    7onnalitj  Vot  Beqnired.— 

plea,  the  writ  was  refused  to  defend-  The  rule  is  satisfied   by  a  motion  to  dis- 

ants  who  had  not  done  so;   but  in  the  miss  for  want  of  jurisdiction.  State  v. 

latter  case  the  application  was  renewed  Williams,  48  Ark.  227;  or  by  a  motion 

in  the  name  of  a  stranger  and  granted,  to  vacate  the    order   complained    of. 

But  in  Oram  v,  Brearey,  2  Exch.  Div.  State  v,  Hirzel,  137  Mo.  435. 

346,  under  a  similar  act.  where  the  de-  The  exception  may  be  filed  at  any 

fendant  had  made  no  special  plea  to  time,  even  after  the  submission  of  the 

the  jurisdiction,  the  writ  was  granted,  case.    State  v.  Voorhies,  41  La.  Ann. 

the  superior  court  being  held  not  to  be  540. 

thus  ousted  of  its  jurisdiction  to  issue  In  State  v.  Judges,  43  La.  Ann.  1164, 

it.    Where  an  application  for  the  writ  it  was  held  that  as  consent  could  not 

is  made  after  sentence,  if  the  want  of  confer  jurisdiction  ratitme  materia^  an 

jurisdiction  does  not  appear  on  the  face  objection  raised  on  a  rehearing  after  an 

of  the  proceedings,  the  failure  to  object  unfavorable  decision  was  not  too  late, 

is  not  excused  by  the  fact  that  the  party  But  in  Sute  v.  Judge,  38  La.  Ann.  920, 

had  no  earlier  opportunity  to  apply  for  and  State  v.  Laughlin,  9  Mo.  App.  486, 

the  writ.     Yates  v.  Palmer,  6  I)owl.  &  it  was  said   that  a  formal  objection 

L.  283.  must  be  made  in  the  lower  court;  and 

In  Virginia   no  preliminary  motion  in  State  v,  Rightor,  32  La.  Ann.  1182, 

raising  the  question  of  jurisdiction  is  it  was  held  that  an  objection  to  the 

necessary.    Com.   v,  Latham,  85  Va.  jurisdiction  not  made  until  a  trial  for 

632.  contempt  for  disobeying  an  order  was 

1.  Chester  v,  Colby,   52    Cal.    516;  too  late. 

State  V.  Judge,  29  La.  Ann.  806:  State  4.  State  v,  Wilcox,   24    Minn.   143; 

V,  Judges,  37  La.  Ann.  845;    State  v.  People  v.  Carrington,  5  Uuh  531. 

Judge,  40  La.  Ann.  607;  State  v.  Judge,  In  Exp,  Hamilton,  51  Ala.  62,  it  was 

44  La.  Ann.  190;   State  v.  District  Ct.,  held     that    the    writ    would    not    be 

5  Wyominff  227.  awarded  in  favor  of  one  in  contempt  of 

Iieae  Baued  but  Vet  Tried.  —  Where  court  for  disobedience  of  an  injunction 

the  want  of  jurisdiction  was  set  up  in  who  had  not  appeared  in  the  inferior 

the  answer  in  summary  proceedings  to  court  and  submitted  to  the  jurisdiction 

recover  possession  of  land,   but    the  bv  motion  to  dissolve  the  injunction  or 

issues  raised  were  not  tried,  and  no  dismiss  the  bill  for  want  of  equity  or 

proof  was  offered  in  their  support,  the  other  defect  in  the  jurisdiction. 
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has  been  made  €x  parte y  and  the  party  has  had  no  opportunity 
to  object.* 

3.  When  There  Is  Another  Adaqiate  Btmadj.  *^  Prohibition, 
being  an  extraordinary  writ,  cannot  be  resorted  to  when  the 
ordinary  and  usual  renoedies  provided  by  law,  such  as  appeal, 
writ  of  error,  certiorari,  or  other  modes  of  review,  or  injunction, 
are  available.* 

1.  Sz  t%Xi%  Ordor.  — '*  The  fact  that  Louisiana,  '-'%XAVt  v.  Judge,  2  kob. 
no  objection  was  OHkde  on  the  circuit  <La.)  566;  State  v.  Judge,  4  Rob.  (La.) 
to  the  want  of  jurisdiction  is  no  barrier  48;  State  9.  Judge,  ci  L«u  Ann.  696; 
to  a  prohibition,  where  the  order  com-  State  v.  Judge,  21  La.  Ann.  123;  Stite 
plained  of  was  entered  in  vacation,  ^jr  v.  Judge,  25  La.  Ann.  381;  Stater, 
/ar/^,  and  the  defect  of  jurisdiction  ap-  Tudge,  29  La.  Ann.  803;  State  v. 
pears  on  the  face  of  ihe  papers.  Nor  Rigfator,  44  La.  Ann.  298;  State 
can  the  want  of  aa  exception  to  the  v.  KruttSchnitt,44La.  Ann.  56^;  Lan;- 
objectionable  M^er  hare  any  weight  ridge  P,  Judge,  46  La.  Ann.  to;  State 
where  no  opportunity  to  except  at  the  v.  Ellis,  47  La.  Ann.  i6o2;  State  t. 
time  Was  had  by  reason  of  the  ex  parte  Perez,  48  La.  Ann.  1348;  State  9.  Moo- 
nature  of  the  order."  St.  Louis,  etc.,  roe,  48  La.  Ann.  27;  State  9.  Kiog,  50 
R.  Co.  V,  Wear.  135  Mo.  230.  La.  Ann.  I9, 

%.  Alabama, -^  Ex  p,Sm{\Jtk,  23  Ala.  Massachvuetts, -^  ]A<\%i\K\i    v.    Fuller. 

94;   £x  p.  Smith,  34  Ala.  455;   £xp,  167  Mass.  123. 

Scott,  47  Ala.  609;  Exp.  Reid,  50  Ala.  MicAigam,  -^  People  9.  Clrciit  Cl.  ii 

439;   Ex  p.   Mobile,  etc.,    R.  Co.,  63  Mfch.  393. 

Ala.  349.  MinnefHa,  *^  State  t^.  Municipal  Ct, 

Arkansas,  —  Weaver  v.  Leatherman,  26  Minn.  162;  Suw  v.  Cory,  35  Minn. 

(Ark.  1899)  49  S.  W.  Rep.  977.  178;  State  v.  Ward,  70  Minn.  58. 

CaUfornia^  —  Stoddard  v,  Superior  Missouri,  —  Mastln  v.  Sloan,  98  Mo. 
Ct«,  (Cal.  1895)  40  Pac.  Rep.  49!.  252;  State  v.  Klein,  it5  Mo.  259:  Sute 
Under  Code  Civ.  Pro.,  g  1103,  the  writ  v,  Bowerman,  40  Mo.  A  pp.  576. 
may  issue,  in  proper  cases,  if  "  there  is  Nevada,  *—  Low  t.  Crown  Poiot  Min- 
not  a  plain,  speedy,  and  adequate  ing  Co.,  s  Nev.  75. 
remedy  in  the  ordinary  course  of  law."  New  York,  —  People  v.  Marine  Ct.. 
The  mere  right  of  appeal  does  not  de-  14  Abb.  Pr.  (N.  Y.  Supreme  Ct)  266: 
prive  a  party  of  the  right  to  the  writ.  People  v.  Russel,  19  Abb.  Pr.  (N  Y. 
White  V,  Superior  Cl,  iio  Cal.  54.  Supreme  Ct.)  136;  People  v.  Russell  3 
Where  it  is  not  speedy,  the  writ  will  Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ci.)  232; 
go.  Kirby  v,  Superior  Ct.,  68  Cal.  604.  People  v.  Oyer  ft  T.  Ct.,  «7  How.  Pr. 
But  where  it  is  plain,  speedy,  and  ade-  (N.  Y.  Supreme  Ct.)  19;  Peoples.  Conn 
quate,  the  writ  will  not  go.  Strouse  of  C.  PI.,  28  How.  Pr.  (N.  Y.  Supreme 
V,  Police  Ct.,  85  Cal.  49;  Agassiz  v,  Ct.)  477;  People  v,  Ulster  County,  3' 
Superior  Ct.,  90  Cal.  loi;  Grant  v.  How.  Pr.  (N.  Y.  Supreme  Ct.)  237: 
Superior  Ct.,  106  Cal.  324;  Mancello  v.  People  v,  Clute,  42  How.  Pr.  (N.  Y. 
Bellrude,  (Cal.  1886)  11  Pac.  Rep.  501;  Supreme  Ct.)  157;  People  v,  West- 
McDonald  V.  Agnew,  122  Cal.  448.  brook,  89  N.  Y.  152;  People  v.  Suno- 

Colorado,  —  People  v.  District  Ct^,  11  gate  Ct.,  36  Hun(N.  Y.)2i8;  People  t. 

Colo.  574;  Tomboy  Gold  Mines  Co.  v.  Wood,  21  N.  Y.  App.  Div.  245. 

District  Ct.,  23  Colo.  441;    People  v,  Utah.  —  The  writ    may  be  granted 

District  Ct.,  21  Colo.  251.  where  other  remedies  are  not  plain, 

Florida, '-^ShtTlfKk,  v,  Jacksonville,  speedy,  and  adequate.     Duchcneaur. 

17  Fla.  93.  Ireland,  5  Utah  108;  People  v.  Hills.  5 

Georgia.  —  Hart    v.   Taylor,   61   Ga.  Utah  410;    Page   v.  Letcher,  11  Utah 

156;  Turner  v,  Forsyth,  78  Ga.  683.  134.     But  it  is  not  improper  to  refuse 

Idaho,  —  To    preclude    prohibition,  to  issue  the  writ  where  there  is  a  right 

the    other    remedy    must    be     plain,  to  appeal  to  the  District  Court  fron  a 

speedy,    and    adequate.     Willman    v,  justice's  judgment  and  the  time  for  ap- 

District  Ct.,  (Idaho  1894)  35  Pac.  Rep.  pealing  has  not  expired.     In  such  case 

692.  there  is  a  **  plain,   speedy,  and  adc- 

/;f^tfiftf. -— Jasper  County  t'.  Spitler,  quate    remedy    at    law'*    within  tit 

13  Ind.  235.  meaning   of    the    sutute.      Oreilafld 
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lBAdt«iiat«  BoMdj.  —  There  Is  no  general  rule  by  which  the  ade- 
quacy or  inadequacy  of  a  remedy  can  be  ascertained,  but  the 
question  is  one  to  be  determined  upon  the  facts  of  each  particu- 
lar case.  While  the  writ  will  not  be  issued  on  account  of  the 
inconvenience,  expense,  or  delay  of  other  remedies,^  it  will  be 
granted  where  the  remedy  avsulable  is  insufficient  to  prevent 
immediate  injury  or  hardship  to  the  party  complaining,'  particu- 

Gold  Min.  Co.  v.  McMaster,  (Utah  1899)  oer,  the  ^aity  to  not  eatitted  to  the  ex- 

56  Pac.  Rep.  977.  traordinary  remedy  by  prohibition,  but 

F^rfmiM/.  —  Bullard    v.  Thorpe,  66  must  have  resort  to  bto  nniedy  by 

Vt.  599.  appeal."    Whiu  v,  Superior  Ct.,  no 

Virginia.  ^  Bedford  v.  Winffitld,  vj  Cal.  54. 

Gratt.  (Va.)  329;  Shell  v.  Cousine,  77  But  in  Connecticut  Rtver  R.  Co.  v. 

Va.  328.  Franklin    Co«nty,  1S7  Maat.   50,   the 

fVaskington,  —  Harbor  Line  Com'rs  court  said:  '*  The  fact  that  the  remedy 

V,  State,  a  Wash.  530;  State  v,  Joaes,  by  petition  for  writ  of  certiorari  will  be 

3  Wash.    669;   State  v.  Harbor  Line  open  to  the  landowner  after  final  judg- 
Com'rs,  4  Wash.  816;  State  v.  Hunter,  ment  aJKords  00  reason  why  the  coart 

4  Wash.  71a;  State  v.  Superior  Ct.,  16  should  now  refase  a  writ  of  prohibi 
Wash.  444.  tiofi,  and  thereby  put  the  petitioner  to 

West  Vir^fiia,  •^Bntkir  V,  Judge,  7  the  trouble,  expense,  and  delay  of  a 

W.  Va.  91;    Eastham  v.  Kolt,  43  W.  trial  befort  a  tribunal  which  has  no 

Va.  599.    In  Norfolk,  etc.,  R.  Co.  v,  jurisdiction  of  the  case,  and  to  whose 

Pinnacle  Coal  Co.,  44  W.  Va.  574,  it  jurisdiction  the  petitioner  has  objected 

was  held  that  this  rule  did  not  apply  at  the  ovtset  of  the  proceedings." 

i  n  West  Vi  rginia.  Vtdbm  t»  Beqillfs  Apftal  Brad.  —  The 

IVtscanHn,  —  State  v,  Braun,  31  Wis.  writ  was  granted  where  the  lower  court 

600;  In  rt  Radl,  86  Wis.  645;  State  v.  failed  to  require  a  bond  as  directed  in 

Evans,  88  Wis.  355.  a  sutote,  appeal  being  held  inadequate 

United  States,  ^^  Ex  p  Warmouth,  17  because  by  appeal  the  relator  would 

Wall.  (U.  S.)  64;  Exp,  Gordon,  104  U.  incur  costs  and  danaages  for  the  re- 

S.  515;  In  re  New  York,  etc..  Steam-  corery  of  which  he  would  have  no 

ship  Co.,  155  U.  S.  523.  security.    Anderson   v,  Superior  Ct., 

In  Inglaad  the  rule  that  the  right  to  lat  Cal.  ai6. 

prohibinon  is  precluded  by  the  exist-  S.  BsMSdy   fmifklrat.  —  Santa   Mo- 

ence  of  another  adequate  remedy  is  not  nica   ^,  Eckert,  (Cal.    1893)   33    Pac. 

enforced.    In  a  clear  case  a  writ  of  pro-  Rep.  880;  State  v.  Judge,  4  Rob.  (La.) 

hibition  will  be  granted  even  where  48;  Sute  v,  Richardson  49   La.  Ann. 

an  appeal  has  been  taken  by  the  party  i6it;   Henshaw  v,  Coctoa,   137  Mass. 

applying    for   the    writ.        Darbv    v,  60;  State  v.  Probate  Ct.,  19  Minn.  117; 

Cosens,  t  T.  R.  55t;  Matter  of  Maiden-  Stote  v,  Superior  Ct.,  5    Wash.  518; 

head,  2  H.  ft  N.  257;  Bridge  v.  Branch,  State  tf,  Superior  Ct.,  8  Wash.  591. 

I  C.  P.  Div.  633.  An  appeal  Is  inadequate  when  the 

la  Hew  Mesioo,  where  the  inferior  trial  on  appeal  is  ie  nmnt.    State  v, 

court  has  bo  jurisdiction  its  judgment  Allen,  45  Mo.  App.  551. 

is  a  nullity,  and  a  party  Is  not  com-  **  That  a  writ  of  error  or  supersedeas 

pelled  to  appeal,  for  prohibition  is  the  would  He  to  a  judgment  of  the  Circuit 

speediest,  most  adequate,  and  most  sat*  Court  in  the  case  does  not  show  that 

isfactory  remedy.   Lincoln-Lucky,  etc.,  prohibition  does  not  also  He.     They 

Mtn.  Co.  V,  District  Ct.,  7N.  Mex.  486.  may  be  concurrent  remedies;  but  cer- 

1.  Walker  v.  District  Ct.,   (Arizona  uinly  the  remedy  by  prohibidon  is  the 

1894)  35  Pac.  Rep.  982;  Willman  v,  Dis-  better  one  in  such  a  case  as  this.     It 

trict  Ct.,  (Idaho  1894)  35  Pac.  Rep.  692;  prevents  the  mischief  before  it  is  done. 

State  V,  District  Ct.,  26  Minn.  233.  and  avoids  the  great  evil  (which  the 

"  It    is  well  established,    however,  law  has  so  carefully  sought  to  prevent) 

that  when  an  appeal  affords  a  complete  of  the  delay  and    interruption  of    a 

and  adequate  remedy,  and  the  same  necessary   public   work."      Culpeper 

ends  may  be  accomplished,  although  County    v,    Gorrell,    «>   Gratt.    (Va.) 

perhaps  not  in  so  expeditious  a  man-  522. 
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larly  in  criminal  cases.  ^ 

4.  When  Application  for  Writ  Is  Too  Late.  —  The  office  of  pro- 
hibition being  to  prevent  excess  or  usurpation  of  jurisdiction, 
and  not  to  correct  or  annul  proceedings  already  finished,  the 
writ  will  generally  be  refused  when  the  acts  complained  of  have 
been  completed  before  the  application.* 

When  the  Want  of  Jnriidietion  Is  Apparent  upon  the  Faoe  of  the  ProoeadlBga, 
however,  the  writ  will  be  granted  even  after  judgment  or  sen- 
tence to  prevent  execution.' 

1.  In  Criminal  Oaeee.  —  An  appeal  in  a  When  Application  Too  Late.  —  In  State 

felony  case  is  not  a  plain,  speedy,  and  v.  Judge,  36  La.  Ann.  768,  it  was  held 

adequate  remedy.     Bruner  v,  Superior  thac  by  joining  issue  and  demanding 

Ct..  92  Cal.  239.  a  jury,  after  a  plea  to  the  jurisdiction 

"  An  appeal  could  be  resorted  to  only  was  overruled,  the  right  to  the  writ 
after  final  judgment.  It  could  not  was  waived;  and  in  U.S.  v,  Kimball, 
have  stopped  the  proceeding  in  the  7  App.  Cas.  (D.  C.)  499,  the  writ  was 
justice's  court.  It  could  not  have  pre-  refused  where  the  defendants  had  sub- 
vented  the  justice  from  forcing  the  mitted  to  trial.  In  Full  v.  Hutchins, 
petitioner  into  an  unauthorized  and  2  Cowp.  422,  it  was  held  that  submis- 
illegal  trial,  nor  from  compelling  him,  sion  to  trial  was  a  waiver  of  the  ri^ht 
if  convicted,  to  take  an  appeal  and  to  the  writ  after  sentence  unless  the 
give  bond  in  at  least  double  the  want  of  jurisdiction  appeared  00  the 
amount  of  the  fine,  with  at  least  two  face  of  the  proceedings, 
sureties,  or,  in  default  thereof,  to  go  to  8.  State  v,  Rost,  49  La.  Ann.  145 1; 
jail,  and  yet,  upon  the  appeal,  the  Sute  v.  Whyte,  2  Nott  &  M.  (S.  Car.) 
whole  proceeding  would  have  to  be  dis-  174;  Withers  v.  Claremont  County,  3 
missed  on  the  ground  that  the  justice  Brev.  (S.  Car.)  83;  State  r.  Scott,  i 
had  no  jurisdiction  to  hear  the  case,  Bailey  L.  (S.  Car.)  294;  Ensign  Co.  9. 
and,  as  a  consequence,  the  appellate  Carroll,  30  W.  Va.  532;  State  v.  White, 
court  could  have  none."  People  v,  (Fla.  1898)  24  So.  Rep.  160:  In  re 
Spiers,  4  Utoh  385.  Cooper,    143    U.    S.   472;    Paxton    r. 

Neither  appeal,  habeas  corpus,  nor  Knight,  i  Burr.  314;  Buggin  v.  Ben- 
certiorari  would  be  plain,  speedy,  and  nett,  4  Burr.  2035;  Carslake  v.  Maple- 
adequate  in  a  case  where  a  commis-  doram,  2  T.  R.  473;  .£jr/.  Cowan,  3  B. 
sioner  of  the  Superior  Court  was  about  &  Aid.  123,  5  E.  C.  L.  239;  Stainbank 
to  punish  ajpartv  illegally  for  contempt,  v,  Bradshaw,  note  to  French  v.  Trask, 
People  V.  Carrington,  5  Utah  531.  10  East  349;    Roberts  v,  Humby,  3  M. 

8.  Pope    V,    Colbert,    95    Ga.    791;  &  W.   120;    Evans  v,  Gwyn,  5   Q.   B. 

Bellevue    Water    Co.   v,  Slockslager,  844,  48  E.  C.  L.  844;    London  r.  Cox. 

(Idaho  1895)  43  Pac.  Rep.  568;  State  v,  L.  R.  2  H.  L.  239. 

Judges,  48   La.   Ann.   1166;    State  v,  "  It  was   suggested,  however,    that 

Potts,     50    La.     Ann.     109;      Dayton  as  the  court  had  passed  sentence,  and 

V,    Paine,    13   Minn.  493;    Brooks  v,  the  sentence  was  in  part  executed,  the 

Warren,  5  Utah  89;  Clifford  v,  Parker,  prohibition  could  not  issue,  for  there 

13  Wash.  518;  Dobson  v.  Westheimer,  was  nothing  to  prohibit.    This  would 

5  Wyoming  34;  In  re  Roe  Chung,  (N.  be  a  most  unfortunate  sute  of  things, 

Mex.  1897)49  Pac.  Rep.  952;  U.  S.  v,  for  in  most  cases  these  inferior  tribu- 

Ho£fman,4  Wall.(U.  S.)  158;  Denton  v,  nals  proceed  with  such  expedition  that 

Marshall,  i   H.  &  C.  654,  9  Jur.  N.  S.  it  is  impossible  to  stay  their  progress 

337;  Matter  of  Poe,  5  B.  &  Ad.  681,  27  before   they   give  judgment  and   pro- 

E.  C.  L.  153;  Chabot  v,  Morpeth,  19  L.  nounce  sentence.**    Ex p,  Richardson, 

J.  p.  B.  377.  Harp.  L.  (S.  Car.)  308. 

In  State   v,  Stackhouse,  14  S.  Car.  Conrt  Entirely  H^thont  Jnrisdietioa.  — 

417,    the    court     said    that    the    writ  It  was  held  in  Bodley  v.  Archibald,  33 

"  comes  too  late  after  the  mischief,  if  W.  Va.  229,  that  if  the  lower  court  is 

any.  has  been  done.     While  the  hand  entirely   without    jurisdiction   of    any 

is  uplifted,  it  can  arrest  and  prevent  part  of  the  case,  and  the  defendant  has 

the  blow,  but  the  blow  once  received,  made    no    appearance    in    the    lower 

this  writ  is  powerless  to  redress.*'  court,  the  writ  may  be  issued  even 
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Thtrt  !•  Vo  InflizlUe  BuU  with  respect  to  the  stage  of  the  proceed- 
ings  in  the  inferior  court  at  which  the  application  for  the  writ 
must  be  made,  and  the  courts  have  liberally  used  their  discretion 
in  the  use  of  the  writ  according  to  the  circumstances  of  each 
case,  where  there  was  anything  to  be  done  in  a  proceeding  clearly 
in  excess  of  jurisdiction.^ 

6.  When  Ho  Act  in  Exoeu  of  Jnrifdiotion  Is  Threatened.  —  It  is 
necessary  that  the  inferior  court  should  act  or  manifest  some 
intention  of  acting  in  excess  of  its  powers  before  prohibition  will 
be  granted,  and  the  mere  fear  or  apprehension  that  it  may  so  act 
is  insufficient  to  warrant  issuance  of  the  writ.* 

6.  When  Ho  Lgary  Can  Jtesnlt  —  The  writ  will  be  refused  if  it 
appears  that  no  injury  can  result  to  the  party  from  the  proceeding 
complained  of,  or  if  his  rights  and  interests  are  sufficiently  pro- 
tected under  it,  although  the  court  is  transcending  its  jurisdic- 
tion.* 

after  sentence  when  the  want  of  juris-  matter  oyer  which  it  has  no  jurisdic- 

diction  is  not  apparent  upon  the  face  tion.     It  will  not  issue  when  the  facts 

of  the  proceedings,  but  depends  upon  do  not  affirmatively  make  the  [want  of] 

matter  dehors  the  record.  jurisdiction  clear  and  distinct.     It  can 

Satjeet-matter  Partly  Within  Jnrisdio-  only  operate  upon  a  pending  suit  or 

tion.  —  Where  the  subject-matter  of  the  proceeding,  and  cannot  be  used  to  pre- 

suit  is  partly  but  not  wholly  within  the  vent  the  institution  of  an  action  or 

jurisdiction  of  the  court,  it  must  be  proceeding."     Haldemao  v»  Davis,  a8 

presumed,  unless  the  contrary  appears,  W.  Va.  324. 

that  the  court  proceeded  upon   such  It  will  be  presumed  that  the  court 

matters  only  as  were  within  its  cogni-  *  will  not  exceed  the  limitations  of  its 

zance,  when  the  writ  is  applied  for  after  jurisdiction,  though  it  has  no  jurisdic- 

sentence.     Hart  v.  Marsh,  5  Ad.  &  El.  tion  to  grant  part  of  the  relief  asked 

591,  31  E.  C.  L.  399.  for.    State  v.  District  Ct.,  (Mont.  1S99) 

1.  State  V,  Rombauer,  105  Mo.  103;  56  Pac.  Rep.  319. 

State  V.  Elkin,  130  Mo.  90;  Gray  v.  It  IHll  Vot  B«  Preramtd  that  a  court 

Magistrates,  etc.,  Ct.,  3  McCord  L.  (S.  will  wrongfully   assume   jurisdiction. 

Car.)  175;    People  v.  House,  4  Utah  and    consequently    the  fact  that    the 

369;   Hutson  V,  Lowrv,  a  Va.  Cas.  43;  plaintiff's  counsel  is  about  to  bring  be- 

French  v,  Noel,  23  Gratt.  (Va.)  454;  fore  it  a  matter  of  which  it  has  no 

Ingersoll  v,  Buchanan,  i  W.  Va.  iSi;  jurisdiction  affords  no  ground  for  the 

Hcin  tf.  Smith,  13  W.  Va.  358;  Wilkin-  writ.     Prignitz  v,  Fischer,  4  Minn.  366. 

son  V,  Hoke,  39  W.  Va.  403;  Matter  of  Ths  Befosal  to  Set  Aside  a  Void  Jnd^ 

York.  2  Q.  B.  i,  42  E.  C.  L.  543.  ment  justifies  the  assumption  that  it  is 

Order  Xerelj  Preliminary.  —  That  an  intended  to  proceed  in  the  enforcement 

order  in  excess  of  jurisdiction  which  is  of  it.    State  v,  Langhome,   8  Wash, 

merelv  preliminary  to  further  proceed-  447. 

ings  has  been  entered,  is  no  reason  Motion  ibr  fleoond  Void  Order.  —  Where 

against    granting    the    writ.      Fayer-  an  order  in  excess  of  jurisdiction  had 

weather  v,  Monson.  61  Conn.  431.  been  made  and  a  motion  for  another 

8.  Exp,  Greene,  29  Ala.  52;  Mealing  similar  order  was  pending,  and    the 

V,  Augusta.  Dudley  (Ga.)  221;  State  v,  court  had  said  that  under  the  same  cir- 

Cassidy,  7  La.  Ann.  273:  State  v,  Mon-  cumstances    it    would    make   another 

roe,  33  La.  Ann.  923;   Sute  v.  Judge,  such    order,    the    writ    was    granted. 

33  La.  Ann.  1284;  State  v,  Rightor,  40  State  v.  Superior  Ct.,  13  Wash.  638. 

La.  Ann.  837;   Sute  v.  Ellis.  40  La.  8.  Haile  v.  Superior  Ct.,  78  Cal.  418; 

Ann.  818;  Harris  v.  Brooker,  8  Wash.  Beckham  v,  Howard,  83  Ga.  89;  State 

138.  V.  Superior  Ct.,  3  Wash.  702;  Butter- 

**  In  order  to  authorize  the  writ,  the  worth  v.  Walker,  3  Burr.  1689.    ^^^ 

petition  must  clearly  show  that  the  in-  also  State  v.  District  Ct.,  (Mont.  1899) 

ferior  tribunal  is  about  to  proceed  in  a  56  Pac.  Rep.  219.                      *~!    „. 
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7.  CompliaBoe  Ad  Inttrim.  —  The  writ  will  be  denied  when  the 
object  for  which  it  is  sought  is  accomplidied  by  the  act  of 
the  inferior  court  or  of  the  opposite  party  before  the  return  of  the 
rule  to  show  cause  or  of  the  preliminary  writ.^ 

VH  Paeths — 1.  The  AppUMnto —- Ib  Hui#  if  lute.  —  Applica- 
tions for  the  writ  of  prohibition  are  usually  made  in  the  name  of 
the  state,'  but  it  seems  that  the  failure  to  submit  the  suggestion 
in  the  name  of  the  state  is  a  mere  irregularity,  even  under  prac- 
tice borrowed  from  the  common  law,'  and  the  tendency  is  to 
treat  the  proceeding  as  a  private  action.^ 

Sithtr  Part  J  to  Suit.  —  The  writ  may  be  granted  at  the  instance  of 
either  party  to  the  suit  in  the  inferior  court.' 

8tBr«Bff«r«  —  Although  the  writ  is  generally  issued    upon  the 

InyaUd  Ordir  ftnr  Bide  of  Property.  —  bitimu    French  r.  Noel,  22  GratL  (Va.) 

Where  the  court  in  one  case  ordered  454. 

the  sale  of  properly  involved  in  another  8.  Connecticut     River     R.     Co.    v. 

luit,  it  was  held  that  the  petitioner  for  Franklin  County,  127  Mass.  50. 

the  writ  could  not  be  injured  by  the  8.  Baldwin  v.  Cooler,  i  S.  Car.  S56. 

sale,  because  the  order  of  sale  was  in-  4.  Haveoseyer   v.   Superior   Ct,  84 

valid  on  its  laee,  and  the  purchaser  Cal.  327. 

would    take    no    title,    but   could    be  AppUcation  of  IndlvliuilB.  —  The  writ 

treated  as  a  trespasser.    Woodward  v.  will  be  gTMited  in  proper  cases  upon 

Superior  Ct«,  95  Cal.  272.  application  of  indivkiuals  in  their  own 

Insolveiit    OerpomtleA.  —  Where    an  behalf,  without  making  the  complaint 

order  restraining  the  sale  ol  the  prop-  run  in  the  naose  of  the  Ptate,  although 

erty  of  an  insolvent  corporatioa  under  the  proceeding   may  be  in  its  oamc 

execution  levy  and  directing  the  prop-  State  v.  Seay,  23  Mo.  A  pp.  623. 

erty  to  be  transferred  to  a  receiver  full  v  Ae   Itatuto   in   Wssenri  reguladog 

protects  the  right  of  the  judgment  cred-  proceedings    in     prohibition    contem- 

itor  and  he  is  a  PMty  to  the  suit,  the  plates  a  simple  form  of  action  between 

writ  will  be  denied.    State  9.  Superior  the  actual  parties  coocerned  as  plain- 

Ct..  II  Wash.  63.  tiffs  and  defendants.    State  r.  Hinel 

Beoehrer  Ti^dbif  ^MHisiiM  of  Trepwty.  137  Mo.  435. 

—  But  in  Stuparich  Mfg.  Co.  v,  Supe-  6.  Thomas  v.  Mead,  36  Mo.  232. 

rior  Ct.,  (Cal.  1899)  55  Pac.  Rep.  985,  a  The  Plalattf  may  obtain  it  against 

prohibition    was    granted    where    the  his    own    suit.    Reese  v.   Lawless,  4 

lower  court  directed  a  receiver  to  take  Bibb  (Ky.)  394;    Paxton  %*,  Knight,  i 

possession  of  property  claimed  by  a  Burr.  314. 

third  person  who  was  not  a  party  to  Both Haiitiff and Bettainat. — InState 

the  suit  V,  Withrow,  133  Mo.  500.  the  writ  wis 

1,  Blade  v.  Superior  Ct.,  60  Cal.  290;  issued   upon  the  application  of  both 

Pezuela  v.  Superior  Ct.,   83  Cal.  49;  plaintiff  and  defendant. 

People  V.   District  Cl,   7    Colo.  462:  The  Proseoutiag  Atterney  ef  a  Oeeatj  b 

State   V,   Perrault,   48   La.   Ann.   474;  the  proper  relator  in  an  application  for 

State  V,  Superior  Cl,  16  Wash.  347;  the  writ  to  prevent  a  court  from  unlaw- 

U.   S.   r.   Hoffman,    4   Wall.   (U.    S.)  fully  enforcing  a  charge  for  stenog- 

158.  rapher's  fees  in  a  civil  suit  against  the 

When  the  Flaiatiff  Sleels  te  Abandon  county.      State    v,    Superior    Ct..  4 

so  much  of  the  case  as  is  beyond  the  Wash.  30. 

jurisdiction  of  the  court,  before  the  de-  Oeuaty    Attoney.  —  But    where  the 

cision  on  the  rule,  the  rule  will  be  dis-  county  commissioners,  under  a  statute, 

charged.     Ellis  v.   Fleming,   i  C.   P.  represent  the  county,  the  county  attor- 

Div.  237.  ney,  acting  in  his  official  capacity  and 

A  Esisaie  <tf  Goeta  where  the  whole  not  as  an  individual,  is  not  a  proper 

judgment  was  rendered  in  excess  of  plaintiff,  although  the  writ  might  issue 

jurisdiction,  and  the  party  was  entitled  upon  the  suggestion  of  either  plaintiff 

to  have   it  declared   null   and    void,  or   defendant    or   a    mere   stranger, 

will   not  preclude  the  right  to  prohi-  Walton  v.  Greenwood,  60  Me.  356. 
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application  of  the  party  aggrieved,  it  may  be  granted  at  the 
instance  of  a  stranger  to  the  suit^ 

2.  The  Betpwdrntii  —  The  judge  or  judges  of  the  inferior  court 
in  which  the  suit  is  pending  are  necessary  parties  respondent,* 
and  the  better  practice  requires  the  other  parties  to  the  suit  to 
be  joined  as  respondents.' 

Yin.  PBOCXDirBS  —  1.  At  Common  Law — PreMating  SofgtttiMi. — 

At  common  law,  the  proceeding  in  prohibition  was  commenced  by 
filing  in  the  superior  court  a  suggestion^  stating  the  nature  of 
the  case  and  the  proceedings  in  the  lower  court,  and  concluding 
with  a  prayer  for  the  writ  of  prohibition*^ 

1,  Trainer   r.   Porter.  45    Ma  336;  the  opposite  party  and  the  ooart,  al- 

Mayo  V,  James,   12    GratL   (Va.)  17;  though  the  court  very  rarely  shows 

Worthington  v,  Je£fries,  L.  R.  10  C,  P.  cause  against  the  rule. 

379;  Chambars  v,  Greeo,  L.  R.  so  £q.  In  Smith  v,  Whitney,  116  U.  S.  167, 

552.  the  court  said:    "When  the  suit  com- 

In  State  v.  Burrkbartt.  87  Mo.  533:  plained  of  is  brouf^ht  by  a  private  per- 

Thomson  v,  Tracy,  60  N.  Y.  31,  and  son,  he  may  be  jomod  as  a  dofendant. 

State  V,  Superior  Ct.,  7  Wash.  77»  the  Eut  when  it  is  a  suit  or  prosecution  on 

relators  were  strangers  to  the  proceed-  behalf  of  the  govemnseai,  the  writ  of 

inffs  sought  to  be  prohibited.  prohibition  caa  go  to  the  court  only.*' 

In  Foister  v.  Foister,  4  B.  ^  S«  187,  In    Connecticut    River    R«    Co.    r. 

116  E.  C.  L.  187,  a  coa«spondent  in  a  Franklin  County,  127  Mass.  50,  it  was 

divorce  suit  was  held  to  be  a  stranger  held  to  make  no  difference   that  an 

to  the  suit,  although  he  had  been  taxed  agent  of  the  commonwealth  was  an 

with  the  costs  of  the  proceedings,  adverse  pftx^  in  the  suit  complained 

In  Baker  v,  Clark,  U.  R.  8  C,  P.  131,  of. 

the  application  was  first  made  in  the  Vendor  the  Bills  ef  tha  tiprime  Govt  of 

name  of  the  defendant,  and  refused  be-  Qaltfogmiai  the  petition  for  prohibition 

cause  he  had  not  objected  to  the  juris-  must  disclose  the  names  of  the  real 

diction  of  the  lower  court  at  required  parties  in  interest,  and  a  copy  of  the 

by  statute;   but  was  granted  when  re«  petition  and  writ  must  be  served  on 

newed  in  the  name  of  a  stranger.  them,  but  they  are  not  necessary  de- 

Both  Purtits  Oonienttay.  -*-  When  both  fendants.    Havemeyer  v,  Superior  Ct., 

parties  10  the  action  wish  the  inferior  84  Cal.  327. 

court  to  decide  it,  a  stranger  should  The  QrigiiialFiflrtiM  tathaMt  are  not 

not,  as  a  matter  of  course,  prevent  11  necesaary  parties  to  the  writ.    Uacoln- 

Chambers  v.  Green,  L.  R.  20  Eq.  552.  Lucky,  etc,  Min.  Co.  v.  District  Ct.,  7 

Intflrat  of  Petitionsr.  —  It  seema  that  N.  Mex.  486. 

In  West  Virginia  the  petitioner  for  the  BeoeiTer.  —  In  St.  Louis,  etc.,  R.  Co. 

writ  is  required  to  have  some  interest  v.  Wear,  135  Mo.  230,  attorneys'  fees 

In  the  suit  complained  of.    Fleming  v.  were  refused  to  a  receiver  appointed  in 

Guthrie,  32  W.  Va^  i.  excess  of  the  lower  court's  powers,  on 

2u  Sherlock  v,  Jacksonville,  17  Fla.  the  ground  that  he  was  not  a  proper 

Q3;  State  r.  Mix.  33  La.  Ann.  704.  party  to  the  proceeding  in  pcohjbition. 

Hare   Xemoriat  —  A    court    has    no  4.  Croucher  v,  Collins,  i  Saund.  136, 

jurisdiction  to  determine  the  n^bt  to  a  note;  Blaxton  v.  Honore,  12  Mod.  435; 

prohibition  upon  a  mere  memorial,  the  Bishop  v.  Corbett,  i  Lev.  253;  Ex  p, 

proceeding  being  ex  f arte  and  without  Williams,  4  Ark.  537. 

service    on    any    defendant.      Ex  p.  In  England^   under  statute   i  Wm. 

Davis,  41  Me.  39.  IV.,  c.  21,  §  x.  it  is  no  longer  neces- 

8.  Ex  p,  Peterson,  33  Ala.  74;  State  sary  to  file  a  suggestion,  but  the  appli« 

V,  Mix.  33  La.  Aon.  794;   Walton  v,  cation  for  the  wnt  is  made  on  affidavit 

Greenwood.  6a  Me.  356:  Armstrong  v.  only.    Worthington  v,  Jeffries,  L.  R. 

County  Ct-,  IS  W.  Vi  190.  10  C.  P.  379, 

In  London  v.  Cox,  L.  R.  9  H.  L.  239,  The  Samstiaa  Wsa  Jyooempaalid  hj 
it  was  said  that  the  application  for  pro-  the  BiSOfl  of  the  proceedings  in  the  in- 
hibition is  made  in  form  against  both  fenor  court,  and  an  affidavit  of  tha 
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Bute  to  Show  Oftiiio,  —  Upon  the  presentation  of  the  suggestion, 
a  rule  to  show  cause  why  the  writ  should  not  be  issued  as  prayed 
for  was  granted  and  served  on  the  opposite  party  and  the  inferior 
court,  staying  all  further  proceedings  until  the  return  of  the  rule.^ 

Upon  tho  Botnrn  of  tlio  Bulo,  it  was  made  absolute  or  discharged, 
according  to  the  circumstances  of  the  case,  in  the  discretion  of 
the  court.* 

Ordoring  PlAintiir  to  Doeltro.  —  If  the  rule  was  made  absolute,  or 
the  case  was  doubtful,  or  the  defendant  insisted  upon  it,  the 
court  ordered  the  plaintiff  to  declare.*  When  it  was  apparent 
that  no  prohibition  could  be  granted,  the  plaintiff  had  no  right 
to  declare,*  but  where  his  right  to  the  writ  was  clear,  he  was  not 
required  to  declare,  even  though  the  defendant  insisted  upon  it' 
The  purpose  of  the  declaration  was  to  inform  the  conscience  of 
the  court  upon  the  point  in  issue,*  and  only  nominal  damages 

truth  of  all  matters  not  apparent  on  the  8.  Croucher  v,  Collins,  i  Saund.  136 

face  of  the  record  was  necessary.    In  note;  Jurado  v,  Gregory,  Lev.  267;  St. 

re  Magor,  i  T.  &  R.  314;    Buggin  v,  John's  College  v,  Todmgton,  i  Burr. 

Bennett,  4  Burr.  2035*.   Caton  v.  Bur-  iq8;    Worthington  v.  Jeffries,  L.  R.  10 

ton,  I  Cowp.  330;    Burdetl  v,  Newell,  C.  P.  379;  Gare  v,  Gapper,  3  East  472; 

2   Ld.    Raym.    1211;    Selby    v,   York,  White  v.   Steel,   31  L.  J.   C.   P.  265; 

Lee  /.   Hardw.  392;  State  v.  Allen,  2  Remington  v.  Dolby,  9  Q.  B.  176,  58 

I  red.  L.  (N.  Car.)  183;  In  re  Baiz,  135  E.  C.  L.  176;    Mossop  v.  Great  North- 

U.  S.  403.  em  R.  Co.,  16  C.  B.  580,  81  E.  C.  L 

AilidaTits  Shonld  B«  Entitled  as  in  the  580;  Johnson  v.  Boon,  i  Spears  L.  (S. 

court  merely,  and  not  in  any  cause.  Car.)  268;  Culpeper  County  r.  Gorrell, 

Gwynne  v.   Evans,   7  Jur.   281.     But  20  Gratt.  (Va.)  484 ;  In  r/- Bail,  135  U. 

after  a  rule  nisi  they  may  be  entitled  S.  403. 

as  in  the  original  cause.     Breedon  v,  4.  Lindo    v,  Rodney,   2    Doug.  615 

Capp,  9  Jur.  781.  note  i;    St.  John's  College  r.  Toding- 

1.  Croucher  v.  Collins,  i  Saund.  136  ton,  i  Burr.  158. 

note;  In  re  Bateman,  L.  R.  9  Eq.  660;  6.  Worthington  v,  Jeffries.  L.  R.  10 

Exp,  Williams,  4  Ark.  537.  C.   P.  379;    Matter  of  Oxford  Uni?cr. 

Bule  Hisi.  —  It  seems  that  originally  sity,  i  Q.  B.  952,  41  E.  C.  L.  854. 

the  first  rule  was  to  show  cause  why  a  The  Plaintiff  Bid  Hot  Praj  f6r  ths  Writ 

prohibition  should  not  go,  and  then  a  in  Hit  Deolaratioii,  but  it  was   based 

rule  nisi  was  entered  before  the  rule  upon  the  fiction,  not  traversable,  thit 

was    made    absolute    or    discharged,  a  writ  had  already  been  issued,  and 

I  Keb.  281.  that  the  defendant  was  in  contempt  for 

The  Bule  Shonld   Bo  Senrod    on   the  proceeding  in  violation  of  the  writ,  and 

party  himself,  and  not  on  his  attorney,  the  prayer  was  for  damages  for  disre- 

In  re  Bloomsbury  County  Ct.,  3  Jur.  garding  the  writ  assumed  to  have  been 

N.  S.  1108.  issued.     Croucher  &.  Collins,  i  Saund. 

The  Bulo  to  Show  Game  Was  BefOsod  136  note;   Exp,  Williams,  4  Ark.  537; 

where  it  appeared  that  the  court  had  Burch  v.   Hardwicke,  23  Gratt.  (Va.) 

jurisdiction.     Symes  v.  Symes,  2  Burr.  51;    Withers  v,  Claremont  County,  3 

813.  Brev.  (S.  Car.)  83. 

2.  Croucher  v,  Collins,  i  Saund.  136  By  i  Wm.  IV.,  c.  21,  §  i,  the  ncces- 
note;  Ex  p,  Williams,  4  Ark.  537;  sity  of  alleging  the  contempt  was  abol- 
Mayo  V,  James,  12  Gratt.  (Va.)  17;  In  ished.  Worthington  v,  JeflFries,  L  R. 
re  Baiz,  135  U.  S.  403.  10  C.  P.  379. 

If  the  Defendant  Sahmittod,  the  court  6.  Statford   v,  Neale,   i    Stra.  ^t; 

would,   on   his  application,   stay    the  Glover  v,  Simmons,  4  McCord  L.  (S- 

proceedings  without  costs.    Croucher  Car.)  67;  Withers  ».  Claremont  County. 

».  Collins.  I  Saund.  136  note;    Gegge  3  Brev.  (S.  Car.)  83;  In  re  Bail,  I35  U- 

V.  Tones,  2  Stra.  1149;  Ex  p,  Williams,  S.  403. 

4  Ark.  537.  Yarianoo.  —  A  variance  between  the 
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could  be  given.  ^  If  the  verdict  was  for  the  plaintiff  on  the  issue 
joined  upon  the  declaration,  or  if  the  court  was  of  opinion  that 
the  writ  should  eo,  a  prohibition  was  granted  directing  the  court 
below  not  to  houl  and  the  party  not  to  follow  the  plea.'  But  if 
the  court  was  of  opinion  upon  demurrer  that  the  case  was  not  a 
proper  one  for  the  writ,  or  if  the  verdict  was  for  the  defendant, 
a  writ  of  consultation  was  ordered,  by  which  the  cause  was 
remanded  to  its  original  jurisdiction,  to  be  there  proceeded  with 
and  determined.'  If  the  defendant  did  not  demur  or  plead  in 
due  time,  the  writ  was  granted  on  a  nildicit.^ 

The  Doiial  of  the  Writ  Wm  Hot  ConolmiTe  on  the  plaintiff,  but  he 
might  apply  again  to  any  other  court  in  Westminster.* 

£  Kodern  Praotioo.  —  TIm  ?rooodiir«  of  th*  Oomaoa  Law  is  followed 
in  the  United  States  in  the  absence  of  statutes  regulating  the 
proceeding,'  but  it  has  been  much  simplified  both  by  statutes 
and  the  modern  practice  and  adapted  to  courts  not  possessing 
original  general  jurisdiction.^ 

UBdor  tho  ProMBt  Praetioe,  the  application  is  generally  made  by 
presenting  to  the  superior  court  a  petition  or  suggestion  for  the 
writ,  verified  by  affidavit  and  accompanied  by  the  record  of  the 
proceedings  in  the  inferior  court,  upon  which,  unless  there  is  no 
merit  shown,  a  rule  to  show  cause  why  the  writ  should  not  issue, 
or  a  preliminary  or  alternative  writ,  is  issued ;  upon  the  return  of 
the  rule,  whether  by  demurrer,  answer,  or  motion  to  quash,  the 
right  to  the  writ  is  determined  and  the  rule  made  absolute,  and 
the  final,  absolute,  or  peremptory  writ,  as  it  is  variously  desig- 
nated, is  granted,  or  the  rule  is  discharged  and  the  writ  denied, 
as  the  court  thinks  proper.' 

declaration  and    tlie  suggestion    was  hibition  was  res  adjuditata  upon  the 

fatal.    Harrow's    Case,  7    Mod.    113.  ground  stated. 

But  advantage  of  a  variance  could  be  6.  Ex  p.  Williams,  4  Ark.  537;  Dob* 

taken  only  by  plea  in  abatement,  and  son  v,  Westheimer,  5  Wyoming  34. 

not  by  demurrer.    Warwick  v.  Mayo,  7.  Ptignitz  v.  Fischer,  4  Minn.  366; 

15  Gratt.  (Va.)  528.  Burch  v.  Hardwicke,  23  Gratt.  (Va.)  51. 

1.  Croucher  v.  Collins,  x  Saund.  136;  •.  Alabama.  — Ex. p.  Mobile,  etc.,  R. 

Glover  v.  Simmons,  4  McCord  L.  (S.  Co.,  63  Ala.  349;  Exp,  Bootbe,  64  Ala. 

Car.)  67.  31a. 

8.  Croucher  v.  Collins,  x  Saund.  136  California,  —  Havemeyer  v,  Superior 

note;  ^x/.  Wilhams,  4Ark.  537;  Mayo  Ct.,  84  Cal.  337;  Fischer  v,  Superior 

f.  Tames,  12  Gratt.  (Va.)  17.  Ct.,  no  Cal.  129*    Cosby  v,  Superior 

5.  Croucher  v,  Collins,  i  Saund.  136  Ct.,  no  Cal.  45;  Whitetr.  Superior  Ct., 
note;  Stratford  v,  Neale,  8  Mod.  i;  Ex  no  Cal.  54;  Anderson  v,  Superior  Ct., 
/.  Williams,  4  Ark.  537.  122  Cal.  216. 

People  V,  General  Sess.,  3  Barb.  (N.        Colorado,  —  People  v.  District  Ct.,  23 

Y.)  144,  seems  to  be  the  only  case  in  Colo.  466. 

the  United  States  where  the   writ  of        Connecticut,  —  Fayerweather  v,  Mon- 

consultation   was  issued.      After  the  son,  61  Conn.  431;  Sherwood  v.  New 

discharge  of  the  rule,  no  further  au-  England  Knitting  Co.,  68  Conn.  543. 
thority  to  proceed  is  necessary.  Florida,  —  Sherlock  v,  Jacksonville, 

4.  Turton  v,  Reiner,  12  Mod.  447.  17  Fla.  ^3. 

6.  St.  John's  College  v,  Todington,  x  Lomnana,  —  State  v.  Judge,  4  Rob. 
Burr.  198;  Exp,  Lynch,  i  Madd.  14.  (La.)  48;  State  v.  Judge,  10  Rob.  (La.) 

In  Coleman  v,  Dalton,  71  Mo.  App.     169;  State  v,  Rost,  40  La.  Ann.  145 1. 
24,  it  was  held  that  a  judgment  in  pro-        Masscukusetts,  —  Whately  v,  Franklin 
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In  tlL*  Saprttt^  Cotori  «f  thii  TToited  Statai,  the  practice  \i  to  xhoVe  for 
leave  to  file  a  petition  and  suggestion  for  the  writ,^  olr  to  file  the 
petition  for  the  writ  and  move  for  a  rule  to  show  cause  or  for  an 
alternative  writ,*  whereupon,  unless  it  is  clear  that  the  petitioner 
is  not  entitled  to  the  writ,*  a  rule  to  show  cause  is  granted, 
returnable  at  such  a  time  as  will  allow  reasonable  tihie  for  service 
and  return.*  Upon  the  return  of  the  rule,  on  motion  for  the 
writ,  it  is  gfranted  or  denied  according  to  the  merits  of  the  case.' 

S.  Suggestion  or  Petition  and  Affidavit  —  The  suggestion  or 
petition  for  prohibition  should  set  forth  fullv  the  facts  that 
entitle  the  relator  to  the  relief  sought,  and  should  be  accom- 
panied by  an  exemplified  copy  of  the  record  of  the  suit  in  the 
inferior  court.* 

County,  I  Mel.  (Mast.)  336;  Gilbert  r.  8.  Exp,  Gordon,  i  Black  (U.  S.)  503; 

Hebard,  8  Met.  (Mass.)   129;  Connec-  In  r^  AIix,  166  U.  ^.  136. 

ticut  River  R.  Co.  v.  Franklin  Couhty,  8.  Exp,  Gordon,  i  Black  (U.  S.)503: 

127  Mass.  50.  In  re  Engles,  146  U.  S.  357. 

Michigan,  —  Hudson    v.    Judge,   43  4.  /if  r^  Cooper,  138  U.  S.  404;  In  re 

Mich.  239;  Maclean  v,  Wayne  Circuit  Fassett,  142  U.  S.  470;  Ex (,  Graham, 

Judge,  52  Mich.  257;  Speed  v,  Detroit,  10  Wall.  (U.  S.)  541;  M,  S.  v,  Hoffman. 

98  Mich.  360.  4  Wall.  (U.  S.)  158. 

Minnesota,  —  Dayton   v,    Paine,    13  6.  U.  S.  v,  Hoffman,  4  Wall.  (U.  S.) 

Minn.  493;  State  v,  Wilcox,  24  Minn.  158;  Bx  /.  Graham,  10  Wall.  (U.  S.) 

143;  State  V,  Municipal  Ct.,  26  Minn.  541;  In  re  Cooper,   143  U.  S.  472;  In 

162;  State  V,  District  Ct.,  26  Minn.  233;  re  Neifr  York,  etc..  Steamship  Co..  155 

State  V.  McMartin,  42  Minn.  30.  U.  S.  523;  In  re  Alls,  166  U.  S.  136. 

Missouri,  —  Thomas  v.  Mead,  36  Mo.  Matters  Dehors  the  Beeord  cannot  be 

232;  State  V,  Murphy,  132  Mo.  382.  considered  on  applications  for  prohibi- 

Nevada,  —  Low  v.  Crown  Point  Min.  tion.     Ex  p.  Christy,  3  How.  (U.  S.) 

Co.,  2  Nev.  75;  Walcott  v.  Wells,  2Z  294;  Exp,  Easton.  95  U.  S.  68. 

Nev.  47.  If  the  AppUeation  Is  Made  Before  Jslg^ 

A^ew  York.  —  Appo  v.  People,  20  N.  ment,  the  court  may  examine  not  only 

Y.  531;  People  V,  Mayer,  71   Hun  (N.  the  pleadings  and  process  technicallj 

Y.)  182.  of  record,  but  also  the  f&cts  in  evidence 

South  Carolina,  —  Hunter  v,  Moore,  in  the  court  below  upon  which  action 

39  S.  Car.  394;  State  v,  Kirkland,  41  is  being  taken.    In  re  Cooper,  143  U. 

S.  Car.  29.  S.  472. 

Utah,  —  People  v.   House,  4    Uuh  6.  State  v.  Judge,  32  La.  Ann.  814; 

382;  People  V,  Spiers,  4  Utah  385.  .  Barnes  v,  Gottschalk,  3  Mo.  App.  222. 

Virginia,  —  Ex  /.  Ellyson.  20  Gratt.  The  Petltioii  Should  ShoiT  I^tets  to  SQp- 

(Va.)  10;  Bedford  v.  Wingfield,  27  Gratt.  port  the   statement  that   there  is  no 

(Va.)  329;    Shell  v.   Cousins,   77   Va.  other  remedy  except  the  writ,  and  that 

328.  objection  has  been  made  to  the  jurisdic- 

Washington,  —  State  v,  Superior  Ct.,  tion  of  the  lower  court.     Ex  p.  Little 

17  Wash.  12;  State  v.  Ayer,  17  Wash.  Rock,  26  Ark.  52;  State  v.  Ellis,  47  I^« 

127;  State  V,  Board  of  Education,    19  Ann.  1602. 

Wash.  8.  Showing  Plea  Orerroled.  —  It  is  not 

West  Virginia, — Fleming  t^.  Guthrie,  necessary  to  aver  that  a   plea  to  the 

32  W.  Va.  i;  Bodiey  v,  Archibald,  33  jurisdiction  has  been  overruled  where 

W.  Va.  229;  County  Ct.  v  Armstrong,  the  want  of  jurisdiction  appears  on  the 

34  W.  Va.  326;  County  Ct.  v,  Boreman,  face  of  the  record.     Arnold  v.  Shields, 

34  W.  Va.  362;  Wilkinson  v,  Hoke,  39  5  Dana  (Ky.)  18. 

W.  Va.  403.  A  certified  copy  of  the  record  is  not 

Wisconsin,  —  State     v,     Braun,     31  always  necessary.     Howard  r.  Pierce, 

Wis.  600;  Sute  V,  Gary,  33  Wis.  93.  38  Mo.  296. 

1.  In  re  Cooper,  138  U.  S.  404;  In  re  Application  iTet  Well  Founded  in  Pirt. 

Rice,  155  U.  S.  396;  In  re  New  York,  —  Where  a  party  applies  for  a  prohibi- 

etc,  Steamship  Co.,  155  U.  S.  523.  tion  and  asks  more  than  he  ought  to 
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It  Aovld  B«  Ytriflad  by  affidavit  as  to  all  matter  not  apparent 
upon  the  face  of  the  record,^  but  need  not  be  sworn  to  where  all 
the  facts  stated  appear  from  the  record.* 

4.  Bule  to  Show  Cause  or  Preliminary  Writ  —  Upon  the  VUinf  of  the 
Soggoftion  or  petition,  the  relator  is  granted  a  rule  to  show  cause 
or  a  preliminary  or  alternative  writ,  directed  to  the  judge  of  the 
inferior  court  and  the  opposite  party  in  the  action  complained 
of,'  unless  the  petition  fails  to  state  a  sufficient  ground  for  the 
writ.* 

Oannot  Bo  Bifponiod  With.  —  A  rule  to  show  cause  or  preliminary 
writ,  or  notice  of  the  application  under  statutes  regulating  the 
procedure  in  prohibition,  cannot  be  dispensed  with.* 

Effoot  of  Bulo  or  ProUmisAry  Writ  —  The  service  of  the  rule  to 
show  cause  or  of  the  preliminary  writ  suspends  proceedings  in 
the  inferior  court  and  preserves  matters  in  statu  quo  until  the 

ask  for,  if  part  of  the  request  is  well  granted  if  no  ground  for  the  prohibition 

founded  the  court  ought  to  mould  the  appears.    Exp,  Tucker,  as  Ark.  567; 

prohibition  and  limit  it  to  so  much  of  ^^ P;  Little  Rock,  26  Ark.  52;  People 

the  request  as  is  proper  to  be  granted,  r.  Circuit  Ct.,   169  lU.   201;    Jelly   v. 

State  tf.  White,  (Fla.  1898)  24  So.  Rep.  Dils,  27  W.  Va.  267. 

160.  6.  Exp.  Tucker,  25  Ark.  567;  Matter 

1.  State  V,  Allen,  2  Ired.  L.  (N.  Car.)  of    Cameron,    5    Hun   (N.    Y.)    290; 

183;  Bodley  v,  Archibald,  33  W.  Va.  Withers  r.  Claremont  County,  3  Brev. 

229;  In  re  Baiz,  135  U.  S.  403.  (S.  Car.)  83;  Mayo  v,  James,  12  Gratt. 

AAdaTit  by  Attorney.  —  Code  Civ.  (Va.)  17. 
Pro.  Cal.,  ^  1 103,  provides  that  prohi-  Under  Sand.  AH.  Dig.  Stat.  Ark.  (1894), 
bition  "  is  issued  upon  affidavit,  on  the  §§  4245,  4246,  4893,  after  the  filing  of 
application  of  the  person  beneficially  the  petition,  ten  days'  notice  of  the  mo- 
interested."  An  affidavit  by  the  peti-  tion  for  the  writ  must  be  given  to  the 
tioner's    attorney,  made  upon   belief,  opposite  party. 

without    the    statement  that    he    has  Under  Code  Oiv.  Pro.  OaL,  §  1088,  the 

knowledge  or  information  concerning  writ  must  be  alternative  if  the  applica- 

the  facts,  is   insufficient.     Cariaga  v,  tion  is  made  without  notice,  but  may 

Dryden,  30  Cal.  244.  be  peremptory  if  made  upon  at  least 

Where  the  facts  are  within  the  knowl-  ten  days'  notice, 

edge  of  the  applicant's  attorney,  but  A  Bulo  Hisi  is  not  necessary  where 

not    within   his  own   knowledge,   the  the  parties  have  had  reasonable  notice 

affidavit  of  the  attorney  is  sufficient,  of  the  time  and  place  of  making  the  ap- 

State  V.  Superior  Ct.,  17  Wash.  54.  plication.    Exp,  Lyon,  60  Ala.  650. 

S.  Berthaud  v.  Police  Jury,  7  Rob.  Tho  Length  01  Time  BofDro  tho  Botun 

(La.)  550;  State  v.  Judge,   19  La.  174;  of  the  preliminary  writ  is  a  matter  for 

State  V,  Hudnal,  2  Nott  &  M.  (S.  Car.)  the  sound  discretion  of  the  court,  and 

419.  the  objection  that  it  was  only  three  or 

8.  Ex p.  Mobile,  etc.,  R.  Co.,  63  Ala.  four  days  is  insufficient.      People  v. 

349;  Exp,  Williams,  4  Ark.  537;  Haile  House,  4  Utah  382. 

V,  Superior  Ct.,  78  Cal.  418;    Payer-  ThePartioilfayWaivothoBight  to  tho 

weather    v,    Monson,  61    Conn.  431;  Preliminary  Writ  and  submit  at  once  to 

Arnold  v.  Shields,   5   Dana  (Ky.)  18;  a  final  hearing  by  filing  the  answer  im- 

State  V,  Judge,  9  Rob.  (La.)  480;  State  mediately  after  the  peUtion.    Coleman 

V.  Parish  Judge,  22  La.  Ann.  61;  State  v,  Dalton,  71  Mo.  App.  14. 

V.  Rost,  49  La.  Ann.   1451;    Sute  v.  Both  Order   •  ShowOamo  andAltoma- 

Allen,  2  Ired.  L.  (N.  Car.)  183;  State  v,  tivo  Writ.  —  An  order  to  show  cause 

Commissioner,   i    Mill  (S.    Car.)    55:  answers  fully  the  purpose  of  an  alterna-> 

South  Carolina  Soc.  t^.   Gurney,   3  S.  tive  writ,  and  both  are  not  necessary 

Car.  51.  when  a  hearing  upon  the  merits  is  had 

4.  HoOroondAFpoariiig.  —  A  rule  will  on  the  order.    People    v,  Mayer,  71 

not  be  made  or   a  preliminary  writ  H^in  (N.  Y.)  182. 
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hearing  upon  the  merits  of  the  application.^ 

Tarm  Time  or  Yaoation.  —  The  rule  or  preliminary  writ  may  be 
issued  in  term  time  or  vacation  '  on  application  made  to  one  of 
the  judges  of  the  superior  court,  if  there  are  more  than  one,'  but 
must  be  made  returnable  to  the  next  term  of  the  court."* 

5.  Betnm  of  Bulo  or  Prelimmary  Writ  —  Beolanition  by  Bdatar.— 
Where  the  application  is  made  in  a  court  of  error,  it  is  not  neces- 
sary for  the  relator  to  declare  upon  the  return  of  the  rule  to  show 
cause  or  of  the  preliminary  writ,*  but  in  courts  of  general  juris- 
diction he  may  be  required  to  file  a  declaration  if  the  case  b 
doubtful  or  the  defendant  insists  upon  it,  in  order  that  the  issue 
upon  the  declaration  may  be  tried  to  inform  the  court  upon  the 
question  involved.* 

B«miirror,  Antwtr,  Motion  to  Qnaih.  —  The  right  to  the  writ  is  usually 
determined  upon  the  demurrer  or  answer  of  the  defendant  to  the 
petition,  or  upon  motion  to  quash  the  rule  or  preliminary  writ^ 

1.  J?x/.  Ray,  45  Ala.  15;  Havemeyer  Lincoln-Lacky,  etc.,  Min.  Co.  v.  Dts- 

V,  Superior  Ct.,  87  Cal.  267;  Lincoln-  trict  Ct.,  7  N.  Mex.  486. 

Lucky,  etc.,  Min.  Co.  v.  District  Ct.,  7  Tho  Clerit  of  tlio  Ooort  cannot  issue  the 

N.  Mex.  486;  Mayo  v.  James,  la  Gratt.  writ  either  in  term  time  or  vacation. 

(Va.)  17.  Casby  v,  Thompson,  42  Mo.  133. 

In  Henry  v,  Steele,  28  Ark.  455,  the  4.  Exp,  Ray,  45  Ala.  15;  Doughty  v. 

court  refused  to  hold  the  judge  of  the  Walker,  54  Ga.  595. 

inferior  court  in  contempt  for  proceed-  In  Brazie  v.  Fayette  County,  35  W. 

ing  after  notice  of  an  application  for  Va.  213,  it  was  held  that  the  rule  could 

the  writ,  but  remarked  that  the  pro-  be  issued  by  the  judge  of  the  Circnit 

priety  of  proceeding  was  doubtful.  Court  and  made  returnable  in  vscatioo. 

Ordor  to  Siupend  Proooodings.  —  The  Bnpromt  Court.  —  In  Day  v.  Board  of 
rule  to  show  cause  is  sometimes  accom-  Aldermen,  102  Mass.  310,  it  was  held 
panied  by  an  order  directing  the  lower  that  the  Supreme  Court  of  Massachmetu 
court  to  suspend  proceedings  until  the  may  hear  a  petition  for  prohibition  and 
hearing  upon  the  return  of  the  rule,  issue  the  writ  in  any  county,  the  writ 
1\  ^  Boothe,  64  Ala.  312;  State  v,  being  prerogative  and  no  statute  limit- 
judge,  4  Rob.  (La.)  48:  State  v.  Judge,  ing  the  jurisdiction  in  respect  to  it 
10  Rob.  (La.)  169;  State  r.  Kirkland,  6.  Culpeper  County  v,  Gorrell,  90 
41  S.  Car.  29;  U.  S.  v,  Hoffman,  4  Gratt.  (Va.)  484. 
Wall.  (U.  S.)  158.  6.  Exp,  Williams,  4  Ark.  537;  Mayo 

8.  Doughty  V,  Walker,  54  Ga.  595;  v.  James,  12  Gratt.  (Va.)  17;  Braxier. 
State  V.  Rombauer,  104  Mo.  619;  Tapia  Fayette  County,  25  W.  Va.  213:  Jelly 
V,  Martinez,  4  N.  Mex.  165;  Lincoln-  v.  Dils,  27  W.  Va.  267. 
Lucky,  etc.,  Min.  Co.  v.  District  C^.,  7  Honsuit.  —  A  nonsuit  may  be  taken 
N.  Mex.  486;  Brazie  t'.  Fayette  County,  by  the  plaintiff  at  any  time  before  the 
25  W.  Va.  213.  publication  of  the  verdict,  and  he  can- 
Under  Code  Civ.  Pro.  Cal.,  §§  165,  not  be  forced  to  submit  to  a  verdict 
166,  the  judges  of  the  Superior  Courts  that  might  be  conclusive  of  his  right 
may  issue  the  preliminary  writ  at  to  the  writ.  Johnson  tr.  Basquere,  i 
chambers,  but  the  judges  of  the  Spears  L.  (S.  Car.)  329. 
Supreme  Court  cannot.  In   People's    Home    Sav.    Bank  9. 

8.  In  re  Roe  Chung,  (N.  Mex.  1897)  Superior  Ct.,  104  Cal.  649,  it  was  held 

49  Pac.  Rep.  952;  Richards  v,  Clarks-  that  where,  after  an  application  fort 

burg,  30  W.  Va.  491;  Eastham  v.  Holt,  writ  to  annul  receivership  proceedings, 

43  W.  Va.  599.  the  officers  of  a  bank  had  been  changed 

The  preliminary  writ  may  be  issued  by  an  election  pending  the  proceeding, 

by  one  of  the  justices  of  the  Supreme  the  bank  might,  at  its  option,  dismlM 

Court  of    New   Mexico  to  a  District  the  application. 

Court,  although  the  District  Courts  are  7.  Ex  /.  Due,  116  Ala.  491;  Siebev. 

held  by  justices  of  the  Supreme  Court.  Superior   Ct.,  114  CaL  551;   Stater. 
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A  ]>«n»irr«r  to  tht  PttitioA  Admiti  the  truth  of  the  (acts  suggested, 
and  if  it  is  not  well  taken  the  writ  will  be  issued  upon  its  being 
overruled.^ 

Default  of  Botodunt.  —  The  writ  is  not  issued  upon  default  of  the 
defendant  to  answer,  but  the  application  is  heard  by  the  court 
ex  parte  and  the  writ  is  granted  or  denied  according  to  the  merits 
of  the  case.* 

Tho  iMtdluurgo  of  tho  Bulo  to  show  cause  is  the  end  of  the 
proceeding.* 

6.  Absolute  or  Peremptory  Writ  —  ifEbet.  —  The  absolute  or  per- 
emptory writ,  which  is  directed  to  the  inferior  court  and  some- 
times to  the  opposite  party,  arrests  all  further  proceedings  in  the 
direction  prohibited.* 

Chockliig  Proeeodingi  —  QnAahing  Aeti  Alroady  Bono.  —  While  it  is  not 
the  office  of  the  writ  to  annul  orders  or  judgments,*  and  it  can- 
not afford  relief  against  an  act  already  done,*  yet  if  the  action  of 
the  lower  court  is  only  partially  but  not  fully  completed,  the 
writ  checks  further  proceedings,  and,  if  necessary  to  afford  full 
relief,  quashes  what  has  already  been  done  beyond  or  in  excess 
of  jurisdiction.^ 

Parish  Judge,  aa  La.  Ann.  6x;  State  WlMrotlioBifpoiidoBt  Both  Bomui  and 

V,  Municipal  Ct.,  a6  Minn.  i6a;  State  v.  Aafworo  the  writ  cannot  be  issued  upon 

District    Ct.,  a6  Minn.  333;    State  v,  the  overruling  of  the  demurrer  on  the 

McMartin,  ^  Minn.  30;  Vitt  v.  Owens,  insufficiency  of  the  answer,  but  the  an- 

4a  Mo.  51a;   State  v,  Lubke,  ao  Mo.  swer  may  be  amended  upon  motion. 

App.  555;  People  V.  Wood,  ai  N.  Y.  Heilbron  v.   Campbell,  (Cal.  1890)  33 

App.  Div.  345:  South  Carolina  Soc.  v.  Pac.  Rep.  103a. 

Gumey,  3  S.  Car.  51;  Sute  v,  Kyle,  8  8.  Code  Civ.  Pro.  Cal.,  g  1088;  Beck* 

W.  Va  711;  Richards  «r.  Clarksburg,  30  ham  r.  Howard,  83  Ga.  89. 

W.  Va.  49X ;  State  1/.  Braun,  31  Wis.  No  return  is  necessary  where  the  ap- 

600.  plication  can  be  refused  on  its  face. 

Petition  ttt  Bohoariag.  —  In  the  Su-  Sute  v.  Rightor,  3a  La.  Ann.  ii8a. 
preme  Court  of  CaHforma^  after  a  de-  Whoro  Vo  Aaswor  li  YUod  the  facts 
cision  on  an  application  for  the  writ  stated  in  the  petition  are  taken  as  ad- 
has  been  rendered,  a  petition  for  a  re«  mitted.     Kirby  v,  Superior  Ct.,  68  Cal. 
hearing,  and  not  a  motion  for  a  new  604. 

trial,  is  proper.     Granger's  Bank  v,  AfldaTiti  Submittod  by  the  BospoadoiU 

Superior  Ct.,  loi  Cal.  198.  cannot  be  considered  when  no  answer  Is 

Bight  toBtOMr.  —  Formerljr,  demur-  filed.    State  v,  Superior  Cu,  14  Wash, 

rers  to  the  suggestion  or  peution  were  203. 

not  allowed.    A  declaration  was  neces-  i.  Singer  Mfg.  Co.  v,  Spratt,  90  Fla. 

sary  before  the  defendant  could  demur.  laa;  Gibbs  v.  Louisille,  95  Kt.  47X* 

Armstrong  v.  County  Ct.,  15  W.  Va.  4.  Sute    v,    Ross,    136    Mo.    8S9; 

190.  Brooks  V,  Warren,  s  Utah  89;  U.  S.  v. 

A  Motion  to  Quash  is  in  the  nature  of  a  Hoffman,  4  Wall.  (U.  S^  138. 

demurrer.    Sute  r.  Braun.  31  Wis.  600.  6.  Clark  v,  Superior  Ct.,  55  Cal.  199. 

In  Sute  V.  Gary,  33  Wis.  93,  it  was  6.  Pope  v,  Colbert,  95  Ga.  791;  Sute 

held  that  a  motion  to  quash  could  be  v,  Burckhartt,  87  Mo,  533;   Brooks  v. 

made  after  the  return  of  the  verdict,  Warren,  5  Uuh  89;  Ex  p,  Gordon,  x 

tor  the  objection  that  the  remedy  is  in-  Black  (U.  S.)  503;  Exf,  Easton,  95  U. 

appropriate  may  be  made  at  any  time  S.  68. 

before  final  judgment.  7.  Havemeyer   r.  Superior   Ct.,  84 

1.  Gilbert  v,  Hebard,  8  Met.  (Mass.)  Cal.  337;   Cosby  v.  Superior  Ct.,  no 

139;    Trainer  v.   Porter,  45   Mo.  336;  Cal.  45;   Fayerweather  v.  Monson,  61 

State  r.  Murphy,  ij3  Mo.  382;  Sute  v.  Conn.  431;  Sute  v.  Elkin,  130  Mo.  90; 

Hudnal,  a  Nott  &  M.  (S.  Car.)  419.  People  v.  House,  4  Uuh  369. 
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AAaBAti?e  Aot.  —  Beyond  this,  the  writ  caxi  accomplish  no 
«UBrinative  act.^ 

7.  Enforcement  of  Writ  —  Contonpt  Prooeedingi.  —  If  the  inferior 
court  or  the  opposite  party  proceeds  after  the  service  of  the  rule 
to  show  cause  or  of  the  preliminary  writ  of  prohibition,  or  after 
the  issuance  of  the  peremptory  writ,  the  superior  court  will, 
upon  application,  issue  an  attachment  for  contempt  and  enforce 
obedience  to  the  rule  or  writ  by  fine  and  imprisonment.* 

8.  Costs — Plaintur  UiuaUj  Taxed.  —  When  the  writ  is  granted,  the 

lUnge  of  Effldtnoj  of  Writ  —  In  State  an  order  granting  a  change  of  Tcnue 

V.  Rom  batter,   105  Mo.  103,  the  court  was  prohibited  after  the  vetme   bad 

said:    '*  The  range  of  efficiency  of  the  been  changed,  the  cause  was  ordered 

writ  of  prohibition  is  in  some  circum-  to  be  returned  to  and  reinstated  on  the 

stances  (juite  broad.     Where  it    may  doclcet  of  the  court  from  which  it  was 

properly  issue  to  stop  unfinished  pro-  removed.     In  State  v.   St.   Louis  Ct. 

ceedings  whereof  the  court  (in  which  App.,  97  Mo.  276,  a  prohibition  was 

the  cause  is  pending)  has  no  jurisdic-  directed  to  the  Court  of  Appeals  to  re- 

tion,  it  may  sometimes  be  so  framed  strain  it  from  taking  further  cogniz- 

as  to  annul  prior  as  well  as  to  stay  ance  of  a  case  in  which  the  appeal  lay 

further  action  therein,  when  the  jus-  to  the  Supreme  Court  and  not  to  it,  re- 

tice  of  the  particular  case  requires  it.  quiring  the  case  to  be  transferred  to  the 

The  writ  was  not  regarded  at  common  Supreme  Court.     In  State  97.  Superior 

law  as  a  matter  of  mere  form,  but  was  Ct.,  12  Wash.  677,  the  writ  was  issaed 

considered  possessed  of  sufficient  vital-  to  prohibit   an  order  directing  a  re- 

ity  and  power  to  meet  exigencies  of  the  ceiver  to  take  possession  of  the  rela- 

cases  requiring  its  application.     It  was  tor's  property,  and  the  lower  court  was 

never  supposed  that  a  tribunal,  with-  required  to  issue  the  necessary  orders 

out  lawful  power  to  act  at  all,  might  to  place  the  relator  in  possession  of  the 

(upon  objection  made  to  its  jurisdic-  property  wrongfully  taken  from  it  by 

tion)  remove  the  possibility  of  all  scru-  the  receiver.     In  Howard  v.  Pierce,  38 

tiny  of  its  actions  by  mere  celerity  in  Mo.  296,   the  Circuit  Court   awarded 

using  the  machinery  of  the  law."  to  petitioners    for  prohibition  a  writ  of 

1.  U.  S.  V,  Hofifman,  4  Wall.  (U.  S.)  restitution  to  restore  them  to  the  pos- 

158.     .  session  of  property  from  which  they 

Affirming  Judgment.  —  The  judgment  had  been  ejected  bv  the  County  Conn, 

of  the  lower  court  cannot  be  affirmed  in  an  action  to  which  they   were  not 

when  a  petition   for  the   writ  is  dis-  parties.     The  Supreme  Court  affirmed 

missed.     Peters  v.  Rhine,  10  Tex.  215.  the  action  of  the  Circuit  Court,  on  the 

Stipulation  of  Counsel.  —  The  court  ex-  ground  that  substantial  justice  had  been 

bausts  its  authority  on  an  application  done,  although  holding  that  the  writ  of 

for  prohibition  in  determining  whether  restitution  was  unwarranted, 

the  act  sought  to  be  prohibited  is  in  8.  Croucher  v,  Collins,  i  Saund.  136 

excess  of  jurisdiction  or  not,  and  can-  note;    Havemeyer  v.  Superior  Ct.,  87 

not  extend  its  inquiry  on  astipulation  Cal.  267;    Howard  v.  Pierce,  38  Mo. 

ot  counsel  that  the  merits  of  the  ques-  296;  State  v,  Elkin,  130  Mo.  90;  lelly 

tion    raised    may    be    passed     upon.  v.  Dils,  27  W.  Va.  267;    State  v,  Hun- 

Powelson  z\  Lockwood,  82  Cal.  6x3.  gerford,  8  Wis.  345. 

Soggestion   of  Court. —  In    State    v.  In  ^enry  c^.  Steele,  28  Ark.  455,  the 

Heege,  39  Mo.  App.  49,  the  writ  was  court  refused  to  hold  the  judge  of  the 

denied,    but  the  court    suggested,   to  inferior  court  in  contempt  for  proceed- 

save     harassing    litigation    over    the  ing  after  notice  of  an  application  for 

question,   that    the    proceeding    com-  the  writ, 

plained  of  was  improper.  Writ  Iisnod  Without  Authoritj.  —  In 

The  Bale  that  No  AfflrmatiTe  Aot  Can  State  v.  Judge,  39  La.  Ann.  97.  it  was 

Bo  AoooBQiUihod  Has  JTot  Been  Bigidly  held  that  if  the  writ  was  issued  by 

Adhered  To.  —  In  People  v.  District  Ct.,  a  court  having  no  power  to  grant  it, 

23  Colo.  466.  the  inferior  court  was  or-  the  lower  court  might  ignore  it  and 

dered  to  dism^is^  the  cause.    In  State  could  not  be  punished  for  the  trans- 

&.  juJi;es,  45  La.  Aan.  246,  in  which  gression. 
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plaintiff  in  the  auit  prohibited  is  usually  ta^^ed  with  the  costs  of 
the  application.^ 

The  Judga  of  th*  Inteior  0^art|  although  the  record  part^,  cannot  be 
t§xe4  witlji  the  costs.* 

Whin  ^e  Pttitla^  ]bi  Bt^mifped  ^  tlie  HaU  Wfe^rfji^  co^ts  are  adjudged 
against  the  applicant.' 

Wktre  naintUI  lolow  Alwndoni  or  BnbBiiu.  —  The  plaintiff  in  the  infe- 
rior .court  is  pot  taxed  with  the  costs  when  he  voluntarilv  aban- 
don so  much  of  tixe  cause  its  is  beyond  its  jurisdiction  before  the 
decision  on  the  rule,'^  or  if  he  does  by  order  of  jcaurt  whait  the 
petition  seeks  to  accomplish.* 

9.  AP9^  — 9r<tor  Oam;^  Frit.  —  An  appc;^  Jl;es  i^oip  an  order 
granting  the  writ.^ 

mfosal  t^  erant  Writ.  —  It  has  been  held  that  a  refusal  to  grant 
t]^  WKiit  cannot  ^  i£view€;d  on  proceedings  in  errqr,^  o;^  the 
ground  that  it  is  discretionary  with  the  court  whether  or  not  the 

1.  Bartless  v,  Beaufort,  47  S.  Car.  Va.  326.     But  in  People  v.  House,  4 

325:    People  V.  Spiers,  4    Utah    385;  Utah  369,  the  court  said:    *' We  see  no 

Burlington  v,  Burlington  Traction  Co.,  error  in  adjudging  costs  against  the 

70  Vc.  491;    State  V.  Superior  Ct.,  6  justice.     It  was  he  that  was  brought 

Wash.  112;   Hein  v.  Smith,  13  W.  Va.  into  court  on  the  writ,  and  it  was  his 

358:  Ensign  Co.  v,  Carroll,  30  W.  Va.  acts  which  are  in  question.    It  was  not 

532;  Ex  p.  Tucker,  4  M.  &  G.  1079,  43  a  single  error;   it  was  an  intentional 

E.  C.  L.  555;  Robinson  v,  Emanuel,  L.  disregard  of  a  statute  in  assuming  an 

R.  9  C.  P.  414;   Quartly  v,  Timmins,  unauthorized  jurisdiction.'* 

L.   R.  9  C.  P.  416;    Reg.  V,  Justices,  8.  State    v.    Skinner,   32    La.    Ann. 

(1894)  I  Q.  B.  453.  1092;  State  v.  Judge,  33  La.  Ann.  927; 

In  Wallace  v,  Allen,  L.  R.  10  C.  P.  State  v,  Houston,  35  La.  Ann.   1195; 

607,  it  was  held  that  the  court  might  Sute  v.    Rightor,   40    La.   Ann.    837: 

make  the  rule  absolute  or  discharge  it  Hudson  v.  Judge,  42  Mich.  239;  State 

with   or  without  costs.     In    England,  v.  Scarritt,  128  Mo.  331 ;  Low  r.  Crown 

under  statute  i  Wm.  IV.,  c.  21.  §  i.  Point  Min.  Co.,  2  Nev.  75;  People  v, 

costs  can  be  allowed  only  when  there  Russell,  49  Barb.  (N.  Y.)  351;  State  v, 

is  judgment  on   the   record,  and   not  Stackhouse,    14  S.   Car.  417;    Brooks 

when  there  is  a  mere  decision  on  the  v.  Warren,  5  Utah  89;  State  v,  Kyle,  8 

rule  without  pleadings.    Ex  p.  Over-  W.  Va.  711. 

seers  of  Everton  Tp.,  L.  R.  6  C.  P.  245;  Order  Conoaming  Costs.  —  If  the  peti- 

Rex  V,  Kealing,   i   Dowl.  P.  C.  440.  tion  is  dismissed  without  an  order  con- 

This  statute  does  not  extend  to  costs  in  ceming  costs,  they  cannot  be  adjudged 

the  lower  court,  however.     Tessimond  against  the  relator.     Beaufort  v,  Dan- 

V.  Yardley,  5  B.  &  Ad.  458,  27  E.  C.  L.  ner,  i  Strobh.  L.  (S.  CarO  176;  State  v, 

105.  Jervey,  4  Strobh.  L.  (S.  CarJ  304. 

Cofti   of  Suit  ProhiUtod.  —  It  seems  4.  Ellis  v,  Fleming,    i   C.   P.   Div. 

that  at  common  law  the   plaintiff  in  237. 

the  suit  prohibited  escaped  the  costs  of  At  common  law,   if  the  defendant 

his  suit.      The  inferior  court,   being  submitted,  proceedings  in  the  inferior 

prohibited    from    further    proceeding,  court     were     stayed    without    costs, 

could  not  adjudge  the  costs  or  issue  Croucher  v,  Collins,  i  Saund.  136  note; 

execution  to  collect  them.     Paxton  t*.  Gegee  v.  Jones,  2  Stra.  1149;  Ex  /. 

Knight,  I  Burr.  314.  Williams,  4  Ark.  537. 

SoToral  Suits  Prohibited.  —  In  State  v.  6.  Pezuela  v.  Superior  Ct.,  83  Cal. 

Newman,  49  La.  Ann.  52.  where  seven-  49;  State  v,  Perrault,  48  La.  Ann.  474. 

teen  suits   were  prohibited,  all  costs  Contra,  State  v,  Superior  Ct.,  16  Wash, 

were  taxed  against  the  respondent  in  347. 

solifh,  6.  People  v.  Justices,  81  N.  Y.  500. 

8.  Sute  r.  Superior  Ct.,    5    Wash.  In  California  Furniture  Co.  v,  Hal- 

51S;   County  Ct.  v.  Armstrong,  34  W.  sey,  54  Cal.  315,  an  order  granting  the 
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writ  shall  be  granted ;  ^  but  the  better  rule,  and  the  one  generally 
followed,  is  that  where  all  the  proceedings  appear  of  record  the 
refusal  of  the  writ  may  be  reviewed  on  error.* 

SffMt  of  AppaaL  —  An  appeal  from  an  order  refusing  the  writ  has 
been  held  not  to  keep  in  force  the  rule  or  preliminary  writ.' 

writ  was  held  to  be  ia  excess  of  the  In  State  v.  Board  of  Health,  90  Mo. 

jurisdiction  of   the   lower  court,  and  169,  the  appeal  was  dismissed  on  the 

was  annulled  on  application  for  certio-  ground  that  the  Supreme  Court  had 

rari.  no  appellate  jurisdiction  of  the  matter 

1.  State  t\  Levens,  32  Mo.  App.  520;  involved    in   the  application    for    the 

State  V,  Bowerman,  40  Mo.  App.  576;  writ. 

People  V,  Court  of  C.  PI.,  43  Barb.  (S.  8,  Gibbs  v,  Louisville,  05  Ky.  471. 

Y.)  278:  People  <r.  Westbrook,  89  N.  Y.  In  State  v.  Board  of  £ducaUon,  19 

152.    These  cases  follow  St.  David's  v.  Wash.  8,  it  was  held  that  the  Supreme 

Lucy,  I  Ld.  Raym.  545,  in  which  the  Court   could    issue  a  supersedeas  to 

House  of  Lords  refused  to  allow  a  writ  preserve  the  sUitus  quo  of  the  parties 

of  error  to  the  denial  of  the  writ.  until  the  determinauon  of  the  appeal 

8.  Smith  V.  Whitney,  xz6  U.  S«  167.  upon  iu  meriu. 
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ABANDONMENT. 

Patents,  defense  in  infringement  suits,  Ii6. 

ABATEMENT. 

Penal  action,  death  of  defendant,  30X. 
death  of  informer,  301. 
remedial  statutes,  301. 
Pleading  matters  in  bar  or  abatement,  554. 
Prematurity  of  suit,  plea  in  abatement,  879. 

Privileged  person  arrested  or  served  with  process,  plea  In  abatement,  979. 
Probate  and  contest  of  wills,  abatement  by  death  or  transfer  of  interestt. 
loaS. 

ABSQUE  HOC. 

Special  traverse,  547. 

ACCIDENTS. 

See  article  Personal  Injuries,  371. 
Patents,  repeal  or  cancellation  of,  30. 

ACCORD  AND  SATISFACTION.  ! 

See  article  Payment,  164. 
Evidence  under  plea  of  payment,  8ll. 

ACCOUNTING. 

Decree  for  accounting  in  suit  for  infringement  of  patent,  141. 
Patents,  bill  for  naked  account  of  profits  and  damages,  39. 
Pledgor,  right  to  accounting,  646. 
Principal  and  agent,  accounting  between,  919. 

ACTIONS. 

Abatement  of  penal  action,  301. 

Contest  of  wills ^  suits  for.     See  PROBATE  AND  CONTEST  OF  WILLS, 

Cumulative  remedies,  suits  to  recover  penalties,  839. 

Guarantor,  action  by,  against  principal,  957. 

Guarantyship,  action  to  enforce  contract  of,  939. 

Joinder  of  causes  of  action  for  personal  injuries,  374. 

Joinder  of  causes  of  action  to  recover  penalties,  281. 

Joining  or  splitting  causes  of  action  In  patent  cases,  80. 

Malpractice  by  physician  or  surgeon,  action  for,  527. 

Patent  commissioner,  action  against,  for  refusing  copies,  24. 

Patent  contracts,  actions  or  suits  growing  out  of,  155. 

Patents,  actions  at  law  for  infringement,  79. 

Penal  actions.    See  article  Penalties  and  Penal  Actions,  229. 

Penalty  for  violation  of  patent  laws,  action  to  recover,  33. 
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ACTIONS—  QmHnmed. 

Personal  injuries^  acHom  for.    See  article  PERSONAL  iMjtntlKS,  371, 

Pleas  to  the  action,  541. 

Pledge  action  to  enforce  pledgee's  and  pledgor's  rights,  630  64S. 

Poor  debtor  bond,  action  on,  741. 

Poor  districts,  action  by  one  against  another,  658. 

action  by  individual  agai^nst,  660. 
Popular  actions,  233. 

Postmaster,  action  against  for  negligence,  miscondncr,  etc  ,  767. 
Pnecipe,  nature  of  action  to  be  stated,  77a. 
Prayer  for  relief  as  determining  nature  of.  776. 
Premature  suits  and  actions,  873. 

Principal  and  agent,  actions  by  and  against  third  persons  and  imUf  «,  888L 
Privilege  from  arrest  on  service  of  process,  actions  for  bref^  of,  983. 
Qtd  tarn  actions,  233. 

Rejected  wills,  statutory  suits  to  establish,  10^. 
Surety,  action  by,  against  cosurety,  958. 

actions  by,  against  principal.  951. 
Suretyship,  action  to  enforce  contract  of  928 

ADDRESS. 

Petition,  title  and  address  of,  515. 

ADJOURNMENT. 

Poor  debtor  acts,  adjournment  of  proceedings.  733. 
Preliminary  examination,  83a. 

ADMINISTRATORS. 

See  Administrators  and  Executors. 

ADMIRALTY. 

Decree  condemning  property  as  forfeited,  appeal,  306. 

ADMISSION. 

By  failure  to  deny,  567. 

AFFIDAVIT. 

Leave  to  sue  as  poor  person,  686. 
•    Petition,  hearing  of,  521. 

AFFIDAVIT  OF  DEFENSE. 
Principal  and  agent,  906. 

AFFIRMATIVE  RELIEF. 

Patent  interference  suits,  28. 

AGENCY. 

See  article  Principal  and  Agent,  888. 

AGGRAVATION. 

Justification  of  matters  in  aggravation,  566 

AIDER. 

Plea,  aider  by,  580. 

AIDER  BY  VERDICT. 

See  Verdict. 

ALIAS  WRIT. 

Writ  of  possession,  758. 
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ALTERNATIVE  RELIEF. 
Pca^ie^  ior  feUef.  787. 

AMBASSADORS. 

Privilege  of,  fron  avcoac  and  tetvike  of  process,  ifA, 

A.MENDMENTS. 

Affidavit  i>y  poor  •uHor,  688. 

Agent  suing,  subsUtuting  principal  by  amendneot,  894. 

Answer  in  suit  for  infringement  of  patent,  117. 

Contest  of  wills,  contestant's  pleading,  1035. 

Delay  in  asking  amendment,  390. 

Notice  to  creditor  under  poor  debtor  act,  708. 

Order  for  removal  of  pauper,  668. 

Patents,  bill  for  infringement,  X03. 

Pay«^o|t,  agacodipg  pl«a  W,  AdOr 

Penal  actions,  what  ameii4«aenS9  pfBir«;iisAi^k«  pS^ 

Personal  injuries,  actions  for,  406. 

Petition,  amendments  of,  517. 

costs,  533. 

for  leave  to  amend  bill  in  equity,  508. 
Pleas  in  equity,  637. 

Pleas  in  equity  after  amendment  of  biH,  S96. 
Praecipe  may  be  amended,  773. 
Prayers  for  relief »  790. 

Premature  suit,  plaintiff's  demand  maturing  before  objection  raised,  874. 
Record  of  proceedings  under  poor  debtor  acts,  731. 

AMOUNT  IN  CONTROVERSY. 

Prohibition  to  prevent  court  of  limited  jurisdiction  from  proceeding,  1119. 

ANOMALOUS  PLEA. 

Pleas  in  equity,  593,  6l3. 

ANOTHER  SUIT  PENDING. 
Plea  in  bar  in  equity,  600. 

ANSWER. 

See  Plea  or  Answer. 

ANTICIPATING  DEFENSE. 

Plea  to  bill  in  equity,  anomalous  pleas,  6X3. 

ANTICIPATION. 

Patents,  defense  in  infringement  suits,  114. 

APPEALS. 

Forma  pauperis^  affidavit  or  oath,  695. 

appeals  in,  693. 

criminal  appeals,  696. 
Patents,  appeal  from  decision  of  commissioner,  9. 

appeal  and  error  iu  suits  on  or  concexoing,  ^58. 

judgment  of  appellate  court,  163. 
Pauper,  proceedings  to  coq^pel  icindred  u>  svppoi;t,  663. 
Penal  actions,  appeals  in,  304. 

Preliminary  examination  of  accused,  pJiacAMllngs  In  Aatuee  of  appeal,  870. 
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APPEALS  —  ConHnued. 

Privilege  from  arrest  or  service  of  process,  raising  question  on  appeal.  988, 
Probate  and  contest  of  wills,  appellate  procedure,  1060. 
Prohibition,  appeal  from  order  granting  or  refusing  writ,  1143. 

jurisdiction  of  appellate  courts  to  issue  writ,  1098. 

use  of  writ  where  court  has  lost  jurisdiction  by  appeal  taken,  zzi6. 

use  of  writ  where  jurisdiction  has  not  been  acquired  for  want  of  appeaU 
1 1 14. 
Remoyal  of  pauper  proceedings,  670. 
Trial  <U  novo  in  penal  action,  307. 
Who  may  appeal  in  penal  action,  307. 

APPEARANCE. 

Penal  action,  voluntary  appearance,  a88. 

Privilege  from  arrest  or  service  of  process,  effect  of  appearance,  987* 

Setting  plea  in  equity  down  for  argument,  618. 

ARGUMENTATIVENESS. 
Pleas  at  law,  564. 

ARREST. 

Principal  and  agent  arrest  of  agents,  915. 
Privilege  of  person  exempt  from  arrest,  968. 

ASSIGNMENT. 

Patents,  assignees  as  parties  to  suit,  65. 

averment  of  title  founded  on  assignment,  8a. 

quieting  title  to  compel  assignment,  159. 
Payment  to  assignor,  evidence  admissible  under  plea,  tio. 
Payment  to  assignor,  plea  of,  196. 

ASSUMPSIT. 

Guarantyship,  actions  to  enforce  contract  of.  939. 

Payment,  showing  of  under  nonassumpsit,  170. 

Plea  of  payment  as  dispensing  with  proof  of  cause  of  action,  168b. 

Pledge,  action  to  enforce  pledgee's  righu,  641. 

Poor  district,  action  by,  658. 

Surety,  action  by,  against  cosurety,  960. 

actions  by,  against  principal,  953. 
Suretyship,  action  to  enforce  contract  of,  928. 

ATTACHMENT. 

Pledged  property,  attachment  of,  636. 
Precipe  to  secure  issuance  of  writ,  770. 

ATTEMPTS. 

Subornation  of  perjury,  319. 

ATTORNEYS 

Admitting  person  to  sue  \n  forma  pauperis^  assignment  of  counsel,  690. 
Counsel  fee  in  probate  cases,  105 1. 

Leave  to  sue  in  forma  pauperis^  certificate  of  counsel,  688. 
Preliminary  examination  of  accused,  representation  by  counsel,  846. 
Signature  of  counsel  to  pleas  in  equity,  595. 
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BAIL. 

Preliminary  exainiaation,  holding  to  bail,  858. 
Privileged  person  arrested,  discharge  on  bail,  975. 

BALANCE. 

Action  for  existing  balance  showing  payment  nnder  general  issue,  181. 

BANKRUPTCY. 

Fraudulent  transfer  or  payment,  penal  character  of  action,  251, 
Poor  debtors  acts,  discharge  nnder,  698. 

BAR. 

Pleas  in  bar  in  equity,  598. 
Plea  in  bar,  nature  of,  541. 

IBILL  IN  EQUITY. 

See  Praybrs  for  Rslibp. 

Patent  refused  on  application,  remedy  by  bill  in  equity,  19. 

Patents,  bill  for  infringement,  94,  97* 

interference  by,  25. 

repeal  or  cancellation  of,  requisites  of  bill,  3a. 
Perpetuation  of  testimony,  bills  for,  353. 
Petition  as  substitute  for  bill,  511. 
FUa  to  bill.     See  article  Plbas  in  Equity,  583. 

and  answer  to  different  parts  of  bill,  609. 

and  answer  to  same  parts  of  bill,  609. 

direction  of,  to  specific  part  of  bill,  $93* 

to  whole  or  part  of  bill,  606. 
Pledged  property,  bill  redeemed,  647. 
Principal  and  agent,  accounting  in  equity,  990. 

BILL  OF  PARTICULARS. 

Personal  injuries,  requiring  plaintiff  to  glTe,  404* 

BILL  OF  REVIEW. 

Probate  and  contest  of  wills,  1059. 

BILLS  AND  NOTES. 

See  Nbgotiablb  Instruments. 

BILLS  TO  PERPETUATE  TESTIMONY. 
See  Perpetuation  op  Testimony,  35a. 

BONDS. 

See  article  Principal  and  Surety  or  Guarantor. 

Plea  of  payment  in  action  on  bonds,  aoi. 

Poor  debtor  proceedings,  bond  or  recognizance,  736. 

BREACH. 

Guaranty,  allegation  of  breach  of,  949. 

CANCELLATION. 
Letters  patent,  39. 

CAPACITY  TO  SUE. 

Plea  of  payment  as  admission  of,  169. 

CAUSES  OF  ACTION. 

Antecedent  causes  of  action  essential  to  recovery,  873. 
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CERTAINTY. 

See  Definitinbss  A2>n>  CtkTAtMTT. 

CHANCERY. 

See  Equity;  Master  in  Chancery. 

CHANGE  OF  VfiNUE. 
Penal  actions,  257. 
Preliminary  ezaminadon  of  ^fflofi  accnfted  of  cridie,  840. 

CHILDREN. 
See  Infants. 

CIVIL  ACTION. 

Penal  actions,  234. 

CODE  OF  PROCEDURE. 

Prayers  for  relief  under  codes.    See  article  PraTMi  ROR  RbUSP,  774. 

COLLATERAL  ATTACK. 

Judgment  allowing  or  rejecting  will,  1018,  1061. 
Probate  of  wills,  want  of  notice,  1004. 

COLLATERAL  SECURITY. 

Action  upon  principal  debt  while  in  possession  of  collateral,  631. 

COMMENCEMENT. 

Effect  of  improper  prayer  or  commencemem,  556. 
Pleas  at  law,  commencement  of,  553. 
Pleas  in  equity,  593. 

COMMISSIONER  OF  PATENTS. 

Action  against  for  refusing  copies,  24. 
Appeal  from  decision  of,  9. 

COMMISSIONS. 

Agent  suing  principal  for,  916. 

COMMITMENT. 

Commitment  by  one  magistrate  and  examination  by  another,  839. 

COMPLAINT. 

See  Declaration  or  Complaint. 

COMPLAINT  IN  CRIMINAL  CASES. 

See  Indictments,  Informations,  and  Complaints. 

COMPOUNDING  OFFENSES. 
Penal  actions,  247. 

COMPROMISE. 

Petition  to  enforce  agreement,  507. 

CONCLUSION. 

Plea  of  payment,  198. 
Pleas  in  equity,  593. 

CONCLUSIONS  OF  LAW. 
See  Legal  Conclusions. 

CONDITIONS  PRECEDENT. 

Guarantyship,  actions  to  enforce  contract  of,  945. 
Prematurity  of  suit,  demurrer  for,  881. 
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CONFESSION  AND  AVOIDANCE. 

Plea  of  confession  and  avoidance,  543. 

Special  pleading,  548. 

Traverse  or  confession  and  avoidance.  $6z. 

CONFISCATION. 

Petition  for  proceeds  of  confiscated  property,  509. 

CONSIDERATION. 

Goarantyship,  actions  to  enforce  contract  of,  944. 
Plea  of  payment,  evidence  under,  212. 
Suretyship,  action  to  enforce  contract  of,  933. 

CONSISTENCY. 

Prayers  for  relief,  809,  812. 

Right  to  file  double  pleadings,  570. 

CONSOLIDATION  OF  ACTIONS. 
Personal  injuries,  actions  for,  376. 

CONSTRUCTION  OF  PLEADINGS. 
Plea  of  payment,  169. 
Prayers  for  relief,  784. 

CONTEMPT. 

Privileged  person  arrested,  contempt  proceedings,  983. 
Prohibition,  use  of  writ  in  contempt  proceedings,  ma. 

CONTEST  OF  WILLS. 

See  article  Probatb  and  Contbst  op  Wills,  991. 

CONTINUANCE. 

Application  to  probate  will,  1006. 
Preliminary  examination,  832. 

CONTRACTS. 

Guarantyship,  actions  to  enforce  contract  of,  939. 

Patent  contracts,  actions  or  suits  growing  out  of,  155. 

Patent  rights,  suit  upon,  jurisdiction  at  law  and  in  equity,  42, 

Payment  after  breach,  plea  of,  197. 

Payment  in  discharge  of  contract,  pleading,  180. 

Payment  in  manner  other  than  as  provided  for  pleading,  193. 

Personal  injuries,  actions  for,  nature  of,  373. 

Principal  and  agent  as  parties  to  actions  with  third  persons,  890. 

Principal  and  agent,  pleading  and  proof,  899. 

Suretyship,  action  to  enforce  contract  of,  928. 
determination  of  question  of,  963. 

Unauthorized  contract  by  agent,  form  of  action,  906. 
CONTRIBUTION. 

Pledged  property,  bill  in  equity  for  contributions,  647. 

CONTRIBUTORY  NEGLIGENCE. 

Malpractice  by  physician  or  surgeon.  530. 

CONTROL  OF  SUIT. 

Informer,  action  by,  for  penalty,  246. 

COPY. 

Petition  filed  by  copy,  519. 

1151  Volume  XVI. 


INDEX. 

CORONER'S  INQUEST. 

Preliminary  examination  of  accated,  necettity  of,  824. 

CORPORATIONS. 

Infringement  of  patents,  parties,  75. 
Penalties,  parties  to  suits  to  recover,  260. 

COSTS. 

Account  between  principal  and  agent,  933. 

Appearance  by  party  liaving  no  interest,  522. 

Costs  accruing  before  order  granting  leave  to  sue  as  poor  person,  699. 

Disclaimer  in  patent  cases  entered  after  suit,  63. 

Discretionary  costs  where  payment  is  made,  224. 

Interlocutory  costs,  admitting  to  sue  in  forma  pauperis^  691. 

Limited  costs  where  recovery  is  less  than  certain  sum,  225. 

Patents,  suit  for  infringement,  153. 

Pauper  suits,  691. 

Payment  into  court,  costs  accruing  before  payment,  226. 

Payment  in  court,  costs  subsequently  accruing,  228. 

Payment  in  court,  setting  up  by  plea,  228. 

Payment  of  debt  after  suit  brought,  221. 

Penal  actions,  common-law  rule,  307. 

Penal  actions,  statutory  rule,  308. 

Perpetuation  of  testimony,  364. 

Petition,  costs  of,  521. 

Petitioner  not  appearing,  522. 

Probate  and  contest  of  wills,  1049. 

Proceedings  to  compel  kindred  to  support  paupers,  653. 

Prohibition,  costs  where  writ  is  granted  or  refused,  1142. 

Puis  darrein  continuance,  221. 

Reduction  by  payment  below  jurisdictional  limit,  222. 

Removal  of  pauper,  672. 

Security  for  costs  in  penal  action,  308. 

COUNTS. 

Joinder  of  causes  of  action  In  suits  for  penalties,  281. 

Plea  to  part  of  cause  or  count,  574. 

Prayers  for  relief  where  there  are  several  counts  or  causes,  782. 

Separate  counts  in  suits  for  penalties,  282. 

Several  counts,  one  plea,  579. 

COURT  OF  CLAIMS. 

Jurisdiction  in  patent  cases,  54. 

COURTS. 

Petitions  to  courts,  500. 

Privileged  persons,  protection  accorded  by  courts,  96S. 

Prohibition,  jurisdiction  to  issue  writ,  1096. 

Prohibition  to  restrain  courts  within  limits  of  authority,  1093. 

Protection  and  control  of  officers  of  the  court  by  petition,  507. 

COURTS  MARTIAL. 

Prohibition  to  restrain,  1108. 

CRAVING  OYER. 

See  Profkrt  and  Oybr. 
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CRIMINAL  PROCEDURE.  .  ,v- n  \7 

Criminal  actions,  332.  -.;'./..  .  \  '.' 

Malpractice  by  physician  or  surgeon,  527..  .  .   • 

;Ponal  aptk^iiip  alter^iAtive,  criminal  ptosecatlona,  241. 

Penal  actions,  whether  civil  or  criminal.  234. 

Penalties,  criminal  prosecution- aU<»wed  by  implication,  ^24^. 

Perjury,  prosecutions  for,  314. 

Piracy.  537.  ,.  : «.  >  ... 

Pointing  firearms,  653  u  -. 

Polygamy.  655.  w 

Poor  officers,  665.  «     .  •.:.-' 

Postal  regulations,  .offenses  against,  759,  . .    n 

Practicing  medicine  without  a  license,  525.    ^  ..      . 

Prsocipe  to  secure  issuance  of  warrant.  771. 

Preliminary  examination  of  person  accused  of  crimc^    ^iee  article  PftlLIUI* 
NARY  Examination,  820.  , 

Prize  fighting,  990. 

Proceedings  in /ttw/i /flii/rrw,  684.  ,..    .  . 

Profane  swearing.  1079. 
CROSS-BILLS.        '  '  - 

Patent  interference  suits,  affirmative  relief.  28.  '  ^ 

Patents,  cross-bill  in  suit  for  infringement,  X04.'' 

Pleas  to  cross-bills,  602. 

Principal  suing  agent,  cross-bill  by  agents  9221     '  .  > 

CROSS-EXAMINATION.  » 

Right  of  accused  to  cross-examlntf  oil  preliminary-lnqtiirf , '84^ ' 

CUMULATIVE  REMEDIES. 

Penalties,  actions  to  recover,  239.  , 

DAMAGES.  i:       liii.-: 

Age  and  life  expectancy,  personal  injury,  459*  '.        '  '* '  1:  t  v: 
Aggravation  of  former  impaired  cooidition,  personal  ifliiitsrbBt,^429r'     •< 
Annuity  and  mortality  tables,  instructions  as  to.  461.  •  ^  .   >  !  : 
Authorizing  conjecture  or  sfieculatieh,  41^.  *  .    1:  .  .  ..•  •; 

Authorizing  double  recovery,  419.  .!•...     ... ;  m:  .. 

Condition  in  life  of  person  injured,  461.  •      >'       '      u  »:i  :. 

Double  damages,  counting  on  the  statute,  273..      •       :<:>''  li 

penal  action  for,  245.  -.•».•        I    ••  .»    t:     .- 

Double  or  treble  damages,  assessing  penal  sam,  ^97.*'    .j  •  .'<:«i'f 
Elements  of  damage  not  pleaded  or  proven,  ottarging  juryai  to,^4a4« 
Expenditure  of  money  in  cure-.of  injury,  444.        •  .:    <*    .  ^ 

Future  and  permanent  effects  of  injury,  449,  <t  :  i  {•;!(•. 

Injury  unconnected  with  accident,  433.  /i^  i 

Limit  of  recovef?3P^:ipstrttCtiooa  as  tOi  424.  . .  .  '  |i  '  .  . 

Loss  of  earnings  or  profits  by  injured  persbn;  440;  457.  >.   :y>\       .   . 
Measure  of  damages  in  personal  in|uiy  cases,  charging }cii7J«8tOi4l8. 
Medicines  and  attendance  for  injured  person,  446.*  ,  ;<•  ■  -  T 

Pain  and  suffering,  compensation  for,  455.  ■  ..' !•> 

Pain  and  suffering,  instructions*  as  to,  4361.  >  1 ;  .   >'  1  *    ' 

Patents,  action  for  (Jamages,  remedy  at  lair,  ^.  ,1;    ' 
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DAMAGES  —  ConHnued. 

Patenu.  bill  for  infringement,  allegations.  X08. 

Patents,  infringement  suits,  94. 

Patents,  salt  for  infringement,  decree  for  accoantlng  and  damaget,  142. 

Payment,  evidence  of,  admissibility  in  mitigation,  189. 

Penal  actions,  when  court  may  increase  damages,  398. 

Personal  injuries,  action  for.  pleading  and  proof,  376. 

chargisig  jury  as  to  damages  in  actions  for,  410. 

joinder  of  causes  of  action,  374. 
Plea  of  damages,  566 
Self-aggravation  of  injury  inflicted,  430. 
Separate  items  of  damage  for  personal  injuries,  490. 
Suggesting  mode  of  computing  damages,  410. 

DEATH. 
'      Penal  actions^  abatement  of,  301. 

Probate  and  contest  of  wills,  abatement  by  death  or  transfer  of  interett, 
1038. 

DEATH  BY  WRONGFUL  ACT. 

Injury  to  person  and  cause  of  action  for  death,  joinder  of,  375. 

DEBT. 

Guarantyship,  actions  to  enforce  contract  of,  940. 
Penal  sum,  action  of  debt  to  recover,  338. 

DECLARATION  OR  COMPLAINT. 
Aider  by  plea,  580. 

Guarantor,  actions  by,  against  principal,  958. 
Guarantyship,  actions  to  enforce  contract  of,  943. 
Malpractice  by  physician  or  surgeon,  action  for,  528. 
Nonpayment,  materiality  of  averment  of,  176. 
Patents,  infringement  of,  80. 

penalty  for  violating  law,  34. 
Pauper,  compelling  kindred  to  support,  663. 

removal  of,  666. 
Penal  actions,  allegations  in  pleadings,  268. 

allegations  of  amount,  279. 

allegations  of  substance,  274. 

alleging  nonpayment  and  damage,  268. 

averments  in  language  of  statute.  278. 

counting  on  statute,  270. 
.  f  declaitag  qm  tami^  268. 

negativing  exceptions  and  provisos,  278. 

pleading  in  inferior  <ourts,  28a 

statutory  forms,  280. 
Personal  injuries,  pleading  and  proof  in  actions  for,  376.^ 
Pledge,  action  to  enforce  pledgee's  rights,  633. 
/ : ;  action  to  enforce  pledgor's  rights,  650. 
Pledged  note,  action  on,  640. 
Poor  debtor  bond,  action  on.  742. 
Poor  district,  action  by  individual  against.  660. 
Poor  district  suing  for  expenses  for  relief  of  pauper,  659. 
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DECLARATION  OR  COMPLAINT  —  C<9ifi)ii»ff^i^ 
Poor  laws,  violation  of,  644. 

Postmaster,  action  against  for  negligence,  miscondnct,  etc.,  767. 
Prayer  for  relief  as  determining  sufficiency  of,  779. 

Principal  and  agent,  actions  by  and  against  third  persons  and  intir  se,  888, 
Profert  and  oyer,  1082. 
Surety,  action  by,  against  cosurety,  961. 

actions  by,  against  principal,  956. 
Suretyship,  action  to  enforce  contract  of,  93a. 
Wills,  contestant's  pleading,  1019. 

DECREE. 

See  also  Judgments. 

Final  decree  in  equity  suit  for  infringement  of  patents,  147. 

Further  direction  reserved,  application  by  petition,  506. 

Interlocutory  decree  in  patent  infringement  suit,  139. 

Opening  or  vacating  decree  in  suit  for  infringement  of  patent*  !$!« 

Patent  interference  suit  in  equity,  28. 

Patent  refused,  bill  in  equity  after,  23. 

Patents,  repeal  or  cancellation  of,  32. 

Petition  to  determine  scope,  509. 

Petition  to  enforce  decree,  509. 

Plea  to  bills  to  enforce  decrees,  601. 

Plea  to  bills  to  impeach  decrees,  601. 

Probate  of  wills,  bill  to  set  aside  judgment  or  decree,  1064. 

Vacating  judgment  or  decree  probating  will,  1054. 

Will  contests,  1043. 

DEED. 

Profert  of  deeds,  1082.  r. 

DEFAULT. 

Relief  grantable  where  defendant  makes  default,  815. 

DEFENSES. 

See  Plba  or  AiNSWer. 

Complete  defense,  pleas  at  law,  561. 

Infringement  of  patents,  defenses  under  general  iMue,  84. 

Malpractice  by  physician  or  surgeon,  531. 

Patent  infringements,  statutory  defenses,  89. 

Patents,  special  defenses  allowed  by  statute,  106. 

Patents,  setting  up  defenses  in  infringement  suits,  105. 

Payment  as  affirmative  defense,  167. 

Plea  in  equity  overruled,  defense  set  up  in  answer,  627. 

Plea  in  equity,  requisites  and  sufficiency,  602. 

Plea  in  equity,  statement  of  perfect  defense,  603. 

Pledge,  conversion  of  by  pledgee,  632. 

Statutory  defenr.es,  plea  of,  568. 

Summary  proceedings  by  surety  against  principal  or  cotorety,  966. 

DEFINITENESS  AND  CERTAINTY. 
Itemized  personal  injuries,  380. 
Part  payment,  plea  of,  203. 
Payment,  objection  for  want  of  certainty  in  plea  of,  188. 
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DEFINITENESS  AND  CERTAINTY  —  QmHnutd.. 

Payment,  plea  of.  i86. 

Personal  injiyy,  actioo  for,  pleading  and  proof,  40$. 
Personal  injury,  allegations  of  pleading,  378. 
*    \   Plea^^n  equity.  603. 

DEMAND. 

Oyer,  demanding,  1089. 

Pauper,  demand  thai  kindred  support,  662. 

Principal  suing  agent.  914. 

Surety,  action  by  against  cosurety,  960. 

actions  by,  against  principal,  953. 
Suretyship,  action  to  enforce  contract  of,  933 

DEMURRERS. 

Equity  plea  and*  demurrer,  589. 

Infringement  of  patents,  demurrer  to  declaration,  91. 

Ob>S(;!dqArtba^  plea  amounts  ^o  general  issue,  553. 

Patents,  demurrers  in  equity  suits  for  infringement,  1x7. 

Plea  in  equity,  setting  down  for  argument,  619. 

Pleas  at  law,  demurrer  or  motion  to  strike,  582. 

Plea  too  broad,  specific  direction  to  part  covered,  577.. 

Prayers  for  relief,  reaching  defects  in,  793. 

Premature  suit,  raising  objection,  878. 

Prematurity  of  suit,  demurrer  for,  881. 

Sustaining  of  ojvefruling  demurrer  in  iafringcm«it  suit,  I90. 

DENIALS. 

See  also  Traverse. 

Admission  by  failure  to  deny,  567. 

DEPOSITIONS. 

Depositions  f If /^r/^/ii<ii7i,  364. 

Penal  actions,  use  of  depositions,  937. 

Perpetuation  of  testimony.     See  that  title. 

application  for,  366. 

averments  of  petition,  366. 

granting.frf  petition,  368. 

manner  of  taking  deposition,  369. 

notice,  369. 

order  of  examination,  369. 

purpose,  365.. 

recording,  370. 

verificatioat>f  petition,  368. 

when  proper,  365. 

whose  depositions  may  be  taken,  365. 

DESCRIPTION. 

Patents,  allegations  in  bill  (or  infringement,  99. 
Patents;  description  or  designation  of,  83. 
Possession,  writ  of — describing  premises,  746. 

DETINUE. 

Pledge,  detinue  by  pledgee,  649. 
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DIRECTING  VERDICT.  ' 

Will  contests,  1040. 

DISCLAIMER. 

Costs  where  disclaimer  entered  after  patent  suit,  63. 
Patents,  disclaimer  on  invalid  part,  61. 
Patents,  suit  in  equity  for  infringement,  151. 
Prayers  for  relief.  805. 

DISCOVERY. 

Interrogatories  in  penal  actions,  292. 

Penal  action  barred  by  statute  of  limitations,  294. 

Penal  action  for  double  or  treble  damages,  293. 

Penal  actions,  discovery  against  defendant,  292. 

Plea  to  bill  for  relief  and  discovery,  601. 

Plea  to  pure  bill  for  discovery,  601. 

Plea  to  relief  and  discovery,  605. 

Plea  to  relief  good  for  discovery,  605. 

Production  of  books  and  papers  in  penal  action,  293. 

DISCRETION. 

Permitting  person  to  sue  as  poor  person,  678. 
Physical  examination,  discretion  of  court  to  order,  483. 
Petition  as  substitute  for  bill  in  equity,  511. 
Prohibition,  issuance  of  writ  discretionary,  1109. 

DISMISSAL. 

Bill  in  equity  when  patent  interferes,  28. 

Patents,  bill  for  infiingement,  final  decree  dismissing  bill,  147. 

Premature  suit,  dismissal  without  prejudice,  B75. 

Privileged  person  served  with  writ,  dismissal  of  suit,  978. 

Plea  of  payment,  evidence  under,  213. 

Probate  and  contest  of  wills,  1028. 

DISPAUPERING. 

Proceedings  on,  697. 

DOCTORS. 

See  Physicians  and  SuRGWhfs,  524. 

DOUBLE  PLEADING. 
Consistency,  570. 
Discretion  in  permitting,  571. 
Pleas  in  equity,  607. 
Right  to  file,  569. 

DOWER. 

PrttcipCy  necessity  for,  770. 

DUPLICITY. 

Double  pleading,  pleas  in  equity,  607. 

EARNING  CAPACITY. 

Action  for  personal  injuries,  pleading  and  proof,  393. 

ELECTION  OF  REMEDIES. 

Surety,  actions  by,  against  principal,  953 
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EMINENT  DOMAIN. 

Prascipe  for  taromons  to  owners  of  property,  77a 

EQUITABLE  DEFENSES. 

Plea  of  payment,  evidence  under,  215. 
Suretyship,  action  to  enforce  contract  of,  933. 

EQUITY. 

See  Master  in  Chancery. 

Legal  and  equitable  relief  prayed  for,  797. 

Patent  refused  on  application,  remedy  by  bill  in  equity.  19. 

general  jurisdiction  of  suits  on  or  concerning,  35. 

interference  by,  25. 

repeal  or  cancellation  of,  29. 

suits  in  equity  for  infringements,  94. 
Petition  as  substitute  for  bill  in  equity,  511. 
Pleas  in  equity.    See  article  Pleas  in  Equity,  585. 
Pledge,  suit  to  enforce  pledgor's  rights,  645. 
Prayers  for  relief,  774. 

Principal  and  agent,  accounting  in  equity,  920. 
Probate  of  wills,  bill  to  set  aside  judgment  or  decree,  Z064. 
Surety,  suit  by,  against  cosurety,  958. 
Surety,  suits  by  against  principal,  951. 

ERROR,  WRIT  OF. 

Patents,  writ  of  error  in  suits  concerning.  158,  159. 
Praecipe,  necessity  for  filing,  770. 

EVIDENCE. 

Perpetuation  of  testimony.    See  article  Perpetuation  op  Testimony,  352. 
Plea  of  payment,  evidence  admissible  under,  205. 

EXAMINATION. 

See  Preliminary  Examination,  820. 

EXAMINATION  BEFORE  TRIAL. 

Physical  examination  in  actions  for  personal  injuries,  483. 

EXAMINATION  OF  WITNESSES. 
Perpetuation  of  testimony,  363. 
Preliminary  examination  of  one  accused  of  crime,  847. 

EXAMINING  MAGISTRATE. 
See  Preliminary  Examination. 

EXCEPTIONS  AND  OBJECTIONS. 

Instructions  in  personal  injury  suits,  461. 

Plea  in  equity,  liberty  to  except,  625. 

Pleas  at  law,  objections  to,  582. 

Prayers  for  relief,  792. 

Preliminary  examination  of  accused,  omissions  and  Irregularities,  866w 

Prematurity  of  suit,  waiver  of  objections,  883. 

EX  CONTRACTU. 
See  Contracts. 

EX  DELICTO. 
See  Torts. 
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EXECUTION. 

PosseMion,  writ  of,  744. 

Prascipe  to  obtain  writ,  770. 

Suretyship,  action  to  enforce  contract  of,  959. 

Writ  of  possession,  how  execution  effected,  751. 

time  of  executing,  751. 

what  it  effects,  752. 

whom  it  affects,  753. 

EXECUTION  OF  INSTRUMENT. 

Plea  of  payment  as  admission  of,  168. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Probate  and  Contest  of  Wills. 
Costs  in  probate  and  contest  proceedings,  1053. 
Patent  infringement  suit,  proper  and  necessary  parties,  72. 
Penalties  against  executors,  365. 
Petitions  in  administration  proceedings,  511. 
Suing  \xi  forma  pauperis^  681. 

EXPECTANCY  OF  LIFE. 

Action  for  personal  injury,  pleading  and  proof,  404,  459. 

EXTRA-JUDICIAL  OATHS. 
Prosecutions  for  perjury,  323, 

FALSE  IMPRISONMENT. 

Preliminary  examination,  unreasona)>lc  delay  in  holding,  83a. 
Privilege  from  arrest  on  service  of  process,  actions  for  breach  of,  984. 

FALSE  SWEARING. 
See  Perjury. 

FILING. 

Petitions,  filing  of,  519.  • 

Pleas  in  equity,  595. 

FINE. 

Penal  actions,  234. 

FORECLOSURE. 

Pledge,  suit  to  foreclose,  636.  •   . 

Prayers  for  relief,  808, 

FOREIGN  WILLS. 

Probate  or  admission  of  to  record,  zo66, 

FORFEITURES. 

See  Penalties  and  Penal  Actions. 

FORMA  PAUPERIS. 

Proceedings  in.    See  PooR  Persons. 

FORMER  ADJUDICATION. 
Plea  at  bar  in  equity,  600. 

FORMER  JEOPARDY. 

Preliminary  examination  of  accused,  871. 

FRAUD. 

Contest  of  wills,  contesunt's  pleading,  losa. 
Fraudulent  pension  claims,  310.' 
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Tit  AVD  —  Gmtinit^d. 

Patent  contracts,  actions  for  fraud  in  sale,  156. 
Patents,  defense  in  infringement  suits,  116. 
Patents,  repeal  or  cancellation  of,  30. 

Poor  debtor  proceedings«:char^8  of  fraud,  733. 
Statute  of,  plea  in  equity  to  statutes,  600. 
Suretyship,  action  10  enforce  contract  of,  936. 
Using  mails  to  defraud,  indictment  for,  759. 
Will,  probate  of,  fraud  as  to  part  of  will,  1046. 

FRIVOLOUS  PLEADING. 

See  Sham  and  Frivoi-ous  Pleading. 

FUGITIVE  FROM  JUSTICE. 

Preliminary  examinatioa,  necessity  of,  823. 

FUNDS  IN  COURT. 

Costs  affected  by  payment  into  court.  226. 
Petitions,  use  of  to  affect  fund,  504,  516. 

GARNISHMENT. 

Plea  of  payment  as  garnishee,  196. 
Plea  of  payment,  evidence  under,  213. 

GENERAL  ISSUE. 

Debt  for  penalty,  290. 

Form  and  nature  of,  in  particular  actions,  542. 

General  traverse  or  general  iMue,  543. 

MattccB  in  mitigation,  5^2. 

Nature  of.  542. 

Nil  debet ^  545. 

Non  assumpsit,  544. 

Non  cepit^  544. 

Non  detinet,  544. 

Non  est  factum^  545. 

Not  guilty.  544. 

Nul  tiel  record,  545. 

Objection  that  plea  amounts  to  general  issue,  manner  of  raising,  55a. 

Overruling  special  plea  when  general  issue  is  filed,  S5X« 

Patent  infringement,  defenses  under  general  issue,  84. 

Patent  infringement,  statutory  defenses,  89. 

Payment,  evidence  of,  under,  171. 

Payment  not  a  general  issue  plea,  168. 

Proof  of  performance  under,  312. 

Special  plea  amounting  to  general  issue,  549. 

Suit  prematurely  brought,  raising  under  general  issue,  B76. 

GENERAL  PRAYER. 

See  Prayers  for  Rbusf. 

GUARANTY. 

See  article  Principal  and  Surety  or  Guarantor,  925. 

GUARDIAN. 

Petition  of  infant,  costs,  522. 

Probau  of  will,  af^>okvtment  of  guardian  Qd  litem^  1028, 
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HABEAS  CORPUS. 

Preliminary  examination,  sufficiency  of  evidence  to  hold  accused,  859. 
Privileged  person  arrested,  release  on  habeas  corpus,  981. 

HABITS. 

Action  for  personal  injuries,  pleading  and  proof,  404. 

HEARING. 

Appeal  from  decision  of  patent  commissioner,  17. 

Bill  to  perpetuate  testimony,  362. 

Effect  of  saving  plea  to  the  hearing,  623. 

Order  of  hearing  petitions,  521. 

Patent  infringement  suit,  136. 

Petitions,  practice  on  hearing,  520. 

Probate  and  contest  of  wills,  hearing  of,  1005. 

Probate  of  foreign  wills*  107 1. 

Proceedings  upon  plea  in  equity,  618. 

HEIRS  AND  DEVISEES. 

Parties  to  contest  of  wills,  loio. 

HOMICIDE.      * 

Piratical  murder,  indictment  for,  538. 

HUSBAND  AND  WIFE. 
See  Married  Wombn. 

Injuries  to  husband  and  wife,  joinder  of  causes,  375. 
Personal  injuries,  recovery  by  one  of  damages  belonging  to  other,  478. 
Personal  injuries  to  married  woman,  473. 

INDEMNITY. 

Agent  suing  principal  for,  916. 

INDICTMENTS,  INFORMATIONS,  AND  COMPLAINTS. 
Criminal  malpractice,  531. 

Defective  complaints,  preliminary  examination  of  accused,  843. 
Penalties,  recovery  by  indictment,  242. 
Perjury,  314. 
Piracy.  537. 
Pointing  firearms,  653. 
Polygamy,  655. 

Postal  regulations,  offense  against,  759. 
Practicing  medicine  without  a  license,  525. 

Preliminary  examinations,  complaint  necessary  to  give  jurisdictions,  842. 
Preliminary  examination,  indictment  founded  on,  826. 
Preliminary  examination,  leave  to  file  information,  827. 
Preliminary  examination  pending,  effect  of  indictment  found  while,  826. 
Preliminary  examination  when  indictment  has  been  found,  825. 
Prize  fighting,  990. 

Procuring  registration  of  physician  wrongfully,  535. 
Profane  swearing,  1079. 
State  suing  to  recover  penalty,  258. 

INFANTS. 

Penal  actions  against,  263. 

Personal  injuries  to  minora,  action  by  minor,  468. 
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INFANTS  —  QmHnuid. 

PersDoml  injuries  to  minort,  actlont  for,  466. 

Petitions  by,  518. 

Petitions  by,  as  sabstitute  for  bill  in  equity,  511. 

Probate  of  will,  appointment  of  guardian  ad  HUw^  1088. 

Probate  of  wills,  partial  probate,  1046. 

Right  to  sue  m  forma  pauperis^  679. 

INFORMATIONS. 

See  Indictmbnts,  Informations  and  Complaints. 
Forfeiture  of  goods,  informations  for,  277. 
Penal  actions,  requisite  allegations  in  pleading,  a68.    ] 
Penalties,  informations  for,  239. 

INFORMATION  AND  BELIEF. 
Plea  of  payment.  192. 

INFORMER. 

Action  for  share  of  penalty,  jurisdiction,  251. 
Control  of  suit  for  penalty,  246. 
Declaring  qui  tarn  in  penal  actions,  268. 
Parties  to  suit  to  recover  penalties,  259. 
Suing  in  forma  pauperis^  684. 

INFRINGEMENT  OF  PATENTS. 
Action  at  law  for  infringement,  79. 
Allegation  of  infringement  in  bill,  loi. 
Answer  or  plea,  requisites  of,  112. 
Averment  of,  in  declaration,  84. 
Defenses,  setting  up  in  suit  In  equity,  10$. 
Defenses  under  general  issue,  84. 
Demurrers  in  equity  infringement  suits,  117. 
Denial  of  infringement,  108. 

General  principles  relative  to  actions  and  suits  for  Infringement,  $9^ 
Jurisdiction  of  state  and  federal  courts,  45* 
Noninfringement,  raising  issue,  112. 
Parties  to  actions  or  suits  for,  64. 
Special  statutory  defenses,  85. 
Suits  in  equity  for,  94. 

INJUNCTIONS. 

.  Dissolution,  modification,  and  reinstatement  in  suits  for  Infringements  of 
patents,  128. 
Imposing  terms  or  granting  injunction  in  patent  cases,  128. 
Patents,  injunction  to  prevent  violation  of  rights,  36. 
Patents,  injunctions  to  restrain  infringements,  122. 
Penal  actions,  relief  by  injunction,  245. 
Prayers  for  relief,  806. 

Preliminary  injunctions  in  patent  cases,  122. 
Security  instead  of  injunction  in  patent  cases,  126. 
Violation  of  injunction  restraining  infringement  of  patent,  131. 

INJURIES. 

See  Personal  Injuries. 
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IKREIl 

See  PROcnDmos  nr  Rem. 

INSANE  PERSONS. 

Action  for  wrongfully  certifying  that  defendant  Is  Insane,  53$. 

Petitions  of,  518. 

INSOLVENCY. 

Poor  debtors  acts,  proceedings  under,  698, 

INSTRUCTIONS. 

Argumentative  instructions,  41a 

Assumption  of  facts  in  charging  jury,  411. 

Autlsorizing  conjecture  or  speculation,  413, 

Comments  on  evidence,  417. 

Contest  of  wills,  cisarging  the  jury,  1038. 

Cure  of  erroneous  instructions,  463. 

Failure  to  request  instructions,  462. 

Leaving  matters  discretionary  witli  jury,  421. 

Malpractice  by  physician  or  surgeon,  charging  jury,  %y^ 

Mattery  testified  to  without  objection,  428. 

Measure  of  damages  in  personal  injury  cases,  418. 

Misleading  and  obscure  instructions,  415. 

Objections  and  exceptions  to,  461. 

Penal  actions,  charging  jury,  295. 

Perjury,  charging  jury  on  trial  for,  349. 

Personal  injuries,  charging  jury  in  actions  for,  410. 

Personal  injuries  to  minors,  charging  jury,  469. 

Prematurity  of  suit,  defense  of,  886. 

Reference  to  pleadings  to  determine  issue,  416. 

Sufficiency  of  evidence  to  warrant  instruction,  437. 

Verbal  inaccuracies,  414 

INTENT. 

Perjury,  indictment  for,  335. 

INTERFERENCE  CASES. 

Appeal  from  decision  of  commissioner  of  patents,  13. 
Bill  in  equity  when  patent  interferes,  25 

INTERLOCUTORY  DECREE. 
Patent,  infringement  suit,  139. 

INTERVENTION. 

Contest  of  wills,  intervention  by  Interested  party,  1017, 

Patent  infringement,  75. 

Petition  by  stranger,  518. 

Suretyship,  action  to  enforce  contract  of,  937, 

INVENTIONS. 

Patents  for  injunctions,  i. 

ISSUE. 

See  also  Gbnbral  Issub. 

Prayers  for  relief,  effect  of  Joinder  of  Issue,  810. 

Relief  within  issue,  814. 

Tender  of  issue,  conclusion  to  country  or  with  verification,  556. 
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ISSUES  TO  JURY, 

Contest  of  wills  awarding  issue,  Z032. 
Patent  cases*  suits  in  equity,  38. 
Patent  inffingemant  sine,  156. 

JOINDER  OF  CAUSES. 

Bill  in  equity  when  patent  interferes,  37. 

Construction  of  statutes,  penal  laws,  283. 

Effect  on  jurisdiction,  283. 

Infringement  of  patents,  joining  or  splitting  causes  of  action,  80. 

Injuries  to  husband  and  wife,  375. 

Injury  to  person  and  cause  of  action  for  death,  375. 

Injury  to  person  and  property,  374. 

Legal  and  equitable  causes,  376. 

Limitation  upon  joinder  and  suits  for  penalties,  282. 

Patents,  suits  in  equity  for  infringement,  94. 

Penal  actions,  2S1. 

Pergonal  injurim,  joinder  ^  causes  of  action  for,  374. 

Prayers  for  relief,  782. 

Separate  counts,  282. 

Statutory  and  common-law  causes,  281. 

JOINDER  OF  PARTIES. 

Defect  of  parties  in  patent  infringement  suit,  how  objection  made,  78. 

Guarantyship,  actions  to  enforce  contract  of,  942. 

Patent  infringement  suit,  joinder  of  assignee  and  assignor,  67. 

Patent  infringement  suit,  joint  infringers,  74. 

Patent  infringement  suit,  next  of  kin  and  heirs,  72. 

Penal  actions,  266. 

Principal  and  agent,  895,  898. 

Surety,  action  by  against  cosurety,  961. 

Surety,  actions  by  against  principal,  qss. 

JOINDER  OF  PLEAS. 

Payment  joined  with  other  pleas,  200. 

JOINDER  OF  PRAYERS. 
Practice  on,  785. 

JOINT  PLEAS. 

Several  defendants,  pleading  by,  579. 

JUDGE. 

Prohibition  for  disqualification  of  judge,  1x24. 

JUDGMENTS. 

See  also  Dbcrbbs. 

Guarantyship,  actions  to  enforce  contracts  of,  951. 

Patent,  infringement  suit,  94. 

judgment  of  appellate  court,  163. 
Penal  action,  judgment  in,  299. 

Probate  of  wills,  bill  to  set  aside  judgment  or*decree,  1064. 
Summary  proceedings  by  surety  against  principal  or  cosurety,  966. 
Surety,  action  by,  against  cosurety,  963. 
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JUDGMENTS  —  Ci;fiA«j»^</. 

Suretyship,  action  to  enforce  contcact  of,  938.. 
Vacating  judgment  or  decree  probating^  wiil,  1054, 
Will  contest,  1043. 

JUDICIAL  NOTICE. 

Demurrer  in  suit  for  infringement  of  patent,  119. 
.  Patent  infringement  suit,  136. 

JURISDICTION. 

Concurrent  jurisdiction  of  magistrate  with  court  to  bind  over  one  accused 

of  crime,  869. 
Patent  cases,  jurisdiction  of  state  and  federal  courts,  44. 
Patent  refused,  bill  in  equity,  20. 

Patents,  general  jurisdiction  of  suits  on  or  concerning,  35. 
Pauper,  removal  of,  665. 

Penal  statutes,  extraterritorial  jurisdiction,  248. 
Penalties  and  forfeitures,  jurisdiction  of   particular  courts  over  suits  to 

enforce^  252. 
Penalties  for  violation  of  patent  laws,  33. 
Perjury,  indictment  for,  315. 
Pleas  in  equity  to  the  person,  597. 
Pledge,  suit  to  foreclose,  637. 
Poor  debtor  acts,  proceeding  in,  698. 
Poor  district,  action  by,  658. 

Postmaster,  action  against  for  negligence,  misconduct,  etc.,  767. 
Preliminary  examination  of  person  accused  of  crime,  835. 
Prohibition,  jurisdiction  to  issue  writ,  1096. 
Prohibition  to  confine  courts  within  limits  of  authority.     See  article  Pkohi- 

BITION. 

Summary  proceedings  by  surety  against  principal  or  cosurety,  965. 
Surety,  action  by,  against  cosurety,  958. 
Surety,  actions  by,  against  principal,^  951. 
Suretyship,  action  to  enforce  contract  of,  928. 

JURY. 

Contest  of  wills,  awarding  issues,  1032. 

right  to  jury  trial,  1030. 

trial  of  issues  by  jury,  1037. 
Penal  actions,  trial  by  jury,  245. 

JUSTICES  OF  THE  PEACE. 

Criminal  warrant,  to  whom  returned,  838. 

Decision  of  magistrate  on  preliminary  examination,  857. 

Penal  actions,  amendment  of  pleadings,  290. 

Perjury  charged  to  have  been  committed  before,  32s. 

Poor  debtors  acts,  selection  of  justices  under,  700. 

Preliminary  examination  of  person  accused  of  crime,  836. 

before  whom  held.  836. 

right  to  call  in  another  magistrate,  839. 

LACHES. 

Patent?,  bill  for  infringement.  102. 
Prohibition,  when  application  is  too  late,  113*. 
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LARCENY. 

Breaking  into  po8t*office,  indictment  for,  Jfj. 
Mails,  indictment  for  theft  from  mail,  763, 

LEAVE  OF  COURT. 

Several  pleas  by  leave  of  court,  608. 

LEGACIES. 

See  PROBATK  AND  CONTEST  OF  WiLLS. 

LEGAL  CONCLUSIONS. 

Necessity  of  pleading  facts,  564. 
Plea  of  payment,  190. 

LEGISLATURE. 

Privilege  of  members,  968. 

LETTERS. 

Illegal  carriage  of  letters,  indictment  for,  766. 
Obstructing  correspondence,  indictment  for,  763. 

LETTERS  PATENT. 
See  Patents. 

LIBEL  AND  SLANDER. 

Will,  libel  and  slander  in,  1048, 

LICENSE. 

Patent  infringement  suit,  licensee  as  party,  70. 
Patent  used  under  license,  jurisdiction  at  law  and  in  equity,  4a. 
Practicing  medicine  without  a  license,  criminal  prosecution,  535. 
Proceedings  t«  revoke  license  of  physician,  535. 

LIENS. 

Petition  to  determine  priority,  510. 

LIFE  EXPECTANCY. 

Action  for  personal  injury,  pleading  and  proof,  404. 
Personal  injuries,  age  and  life  expectancy,  459. 

LIMITATIONS. 

Agent  pleading  statute  of,  932. 

Plea  in  equity  to  statute,  600. 

Plea  of  payment,  evidence  under,  313. 

LOCAL  AND  TRANSITORY  ACTIONS, 
See  Venue. 

LOST  WILLS. 

Probate  of,  1065. 

LUNATICS. 

See  Insane  Persons. 

MAGISTRATES. 

Preliminary  examination  of  person  accused  of  crime,  836. 

MAIL. 

Postal  regulations,  offenses  against,  759. 

MALPRACTICE. 

See  Physicians  and  Sukgeons. 
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MANDAMUS. 

Patent  committioner,  mandamus  to,  24. 
Penal  action,  relief  by  mandamas,  345. 
Preliminary  examination,  mandamus  to  compel,  823. 
Writ  of  possession,  mandamus  to  compel  issuance,  74B, 

MARRIAGE. 

Loss  of  prospect  of,  pleading,  384. 

Penalty  for  issuing  marriage  license,  pleading,  377. 

Prospects  of  marriage,  charging  jury  as  to,  in  personal  injury  cases,  497. 

MARRIED  WOMEN. 

Personal  injuries  to,  action  by  husband,  476. 

injuries  to,  action  by  husband  and  wife,  473. 

injuries  to,  action  by  wife,  474. 
Petitions  by,  518. 
Probate  of  wills,  1046. 
Suing  in  forma  pauperis^  68l. 

MASTER  AND  SERVANT. 

Participators  in  penal  act,  parties,  964. 

MASTER  IN  CHANCERY. 

Costs  of  reference  in  patent  suit,  154. 

Exceptions  to  master's  report,  145. 

Patents,  reference  to  master  in  suit  for  infringement,  144. 

Recommitment  to  master  in  patent  cases,  146. 

Report,  accepting  or  rejecting  in  patent  cases,  146. 

Anal  decree  after  In  suit  for  Infringement  of  patent,  148. 

MATERIALITY. 
Pleas  at  law,  565. 

MEASURE  OF  RELIEF. 
See  Prayers  for  Rslisp. 

MEDICAL  ATTENDANCE. 

Action  for  personal  injuries,  pleading  and  proof,  391. 

MENTAL  SUFFERING. 
See  Pain  and  Suffering. 

Action  for  personal  injuries,  pleading  and  proof,  388. 
Prohibition  to  prevent  performance  of,  iioa. 

MINORS. 

See  Infants. 

MISTAKE. 

Patents,  repeal  or  cancellation  of,  30. 
Plea  of  payment,  evidence  under,  aia. 

MITIGATION  OF  DAMAGES. 

Evidence  under  general  issue,  55a. 

MORTALITY  TABLES. 

Charging  jury  as  to  annuity  and  mortality  tables,  461. 

MOTION. 

Form  of  motion  to  discharge  privileged  person  from  arrest,  973. 
Petitions  and  motions  distinguished,  503. 
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MOTION  —  Continued, 

Prayers  for  relief,  motion  directed  ^o  infirmity  in«  yga. 
Privileged  person  arrested,  motion  to  court  for  discharge.  gTO. 
Surety,  summary  proceedings  by,  against  principal  or  cosurety,  965. 
Writ  of  possession,  motion  for,  748 

MOTION  TO  STRIKE. 

Objections  to  pleas  at  law,  582. 

MULTIFARIOUSNESS.       , 

Patents,  suit  in  equity  for  infringMnent,  94. 

MURDER. 

See  Homicide. 

NEGATIVE  PLEA. 

Pleas  in  equity,  591,  604,  6ll. 

NEGATIVE  PREGNANT. 
Nature  of,  567. 
Plea  or  answer,  191. 

NEGATIVING  FACTS. 

Defendant  pleading  matter  whlcli  should  come  from  plaintiff,  $66. 

NEGLIGENCE. 

Malpractice  by  physician  or  surgeon,  529. 

NEGOTIABLE  INSTRUMENTS. 

Negotiable  paper  held  in  pledge,  630. 

Plea  of  payment,  admission  of  amount  due,  169. 

Pledged  note,  action  on,  639. 

Pledgee  of  promissory  note  refusing  to  sue,  646. 

NEW  EVIDENCE. 

Opening  decree  in  patent  infringement  suit,  15a. 

NEW  MATTER. 

Payment  to  be  specially  pleaded,  174. 

NEW  TRIAL. 

Penal  actions,  302. 

Preliminary  examination  of  accused,  870. 

Probate  and  contest  of  wills,  1059. 

NIL  DEBET. 

Genera]  issue  in  debt,  545. 

NON  ASSUMPSIT. 

General  issue  in  assumpsit,  544. 

NON  CEPIT. 

General  issue  in  replevin,  544. 

NON  DETINET. 

General  issue  in  detinue,  544. 

NON  EST  FACTUM. 

General  issue  in  debt,  545. 

NONRESIDENTS. 

Suing  in  forma  pauperis ^  682. 
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NONSUIT. 

Penal  actions,  337. 

Prematuritif  ol  avit,  diamitsal  for,  878. 

Probate  and  contest  of  wills,  loaB. 

NOT  GUILTY. 

Plea  of,  general  issue,  544. 

NOTICE. 

Application  to  sue  In  forma  pauperis^  681. 

Patents,  allegation  of  notice  of  patent,  I09. 

Pauper,  notice  to  kindred  to  support,  663. 

Pauper,  removal  of,  666. 

Petitions,  notice  of,  519. 

Poor  debtors  acts,  proceedings  under,  citation  to  creditor,  706. 

Probate  and  contest  of  wills,  notice  of  proceedings,  100^. 

Surety,  action  by,  against  cosurety,  960. 

Surety,  action  by,  against  principal,  953. 

Suretyship,  action  to  enforce  contract  of,  933. 

NOTICE  OF  DEFENSE, 

Infringement  of  patent,  special  statutory  defenses,  85. 

Manner  and  time  of  giving  notice,  86. 

Necessity  of  notice  in  answer  in  patent  cases,  107 

Necessity  of  notice  in  patept  cases,  86. 

Notice  for  each  separate  defense,  107. 

Patents,  special  defenses  allowed,  106. 

Requisites  of  notice  in  patent  cases;  8/. 

NOVELTY. 

Averment  of,  in  patent  suit,  83. 

NUISANCE. 

Profane  swearing,  1080. 

NUL  TIEL  RECORD. 

General  issue  in  debt,  545. 

NUNCUPATIViE  WILLS. 
Probate  of,  1065. 

OATHS. 

See  Perjury. 

Jurisdiction  and  authority  to  administer,  395, 

Manner  of  talcing  oath,  331. 

Perjury,  general  allegations  as  .to  oaths,  329. 

Poor  debtors  acts,  proceedings  under,  727. 

OBJECTIONS. 

See  Exceptions  and  Objections. 

OFFICERS. 

See  Public  Officers. 

Poor  officers,  indictment  of,  665. 

Privilege  from  arrest  and  service  of  process,  968. 

OFFICERS  AND  AGENTS  OF  CORPORATIONS. 
Infringement  of  patent,  parties,  75. 
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OPEN  AND  CLOSE. 

Paymeat  pleaded,  effect  on  right,  170. 

OPENING  AND  VACATING  JUDGMENTS  AND  DECREES. 
Patents,  tait  for  infringement,  151. 

ORDER. 

Physical  examination,  order  for,  493. 

ORDER  OF  PROOF. 

Principal  and  agent,  904. 

ORDINANCES. 

Penal  actions,  counting  on  the  ordinance,  Vfo. 
Penalties,  ordinances  inflicting,  penal  action,  244. 

ORIGINALITY. 

Patents,  allegations  in  bill  for  infringement,  100. 
OYER. 

See  PKOFBitT  AND  Oybr. 

PAW  AND  SUFFERING. 

Charging  jury  as  to  damages  for,  436. 
X^ompensation  for,  instructions,  4S5* 
Personal  injuries,  actions  for,  pleading,  387. 

PARENT  AND  CHILD. 

Personal  injuries  to  minors,  action  by  parent,  466. 

PARTIAL  PAYMENT. 

Evidence  under  plea  of  payment,  213. 

PARTICULARS. 

See  Bill  op  Particulars. 

PARTIES. 

BiU  in  equity  when  patent  is  refused,  ai. 

Contest  of  wills,  parties  to,  1008. 

Defect  of  parties  in  patent  infringement  suit,  how  objections  made,  78. 

Executors  and  administrators;  patent  infringement  suit,  7a. 

Guarantor,  actions  by,  against  principal,  957. 

Guarantyship,  actions  to  enforce  contract  of,  940. 

Iniormer,  suing  to  recover  penalty,  259. 

Joinder  of  assignee  and  assignor  in  patent  infringement  suit,  67. 

of  parties  in  penal  actions,  266. 
,  Licensees  as  parties  in  patent  infringement  suits,  70. 
^  Patents,  parties  to  suits  for  infringement,  64. 
Patents,  repeal  or  cancellation  of,  32. 
Penal  actions,  against  whom  to  be  brought,  262, 
Penal  actions,  amendment  as  to  parties,  290. 
.  PejMikies,  right  to  sue  for,  258. 
Pemdty  for  violation  of  patent  laws,  33. 
Perpetuation  of  testimony,  who  may  maintain  bill,  357. 
P^sonal  injuries  to  married  women,  actions  for,  473. 
'    Persons  injured  or  aggrieved,  suits  to  recover  penalties,  260. 
Petitions,  parties  to,  518. 
Plea  to  bill  in  equity  on  ground  of  defective  parties,  597. 

1170  Volume  XVI. 


INDEX. 

PARTIES —ContiHuei/. 

Pledge,  action  to  enforce  pledgee's  rights,  644. 

Pledge,  actions  to  enforce  pledgor's  rights,  650. 

Pledged  note,  action  on,  640. 

Poor  district,  action  by,  658. 

Pracipe^  names  of  parties  in,  772. 

Principal  and  agent  as  parties  to  actions  with  third  persons,  89a 

Prohibition,  parties  to  application  for  writ,  1134. 

State  suing  for  penalty,  258. 

Summary  proceedings  by  surety  against  principal  or  cosurety,  965. 

Surely,  action  by.  against  cosurety,  960. 

Surety,  actions  by,  against  principal,  954. 

Suretyship,  action  to  enforce  contract  of,  999. 

Trustees  in  patent  infringement  suits,  73. 

PART  PAYMENT. 
Plea  of,  201. 

PATENTS. 

For  contents  0/  articU  see  auafysis^  I. 

PAUPERS. 

See  cross-reference,  164. 

PAYMENT. 

For  contents  of  article  see  analysis^  164. 

PAYMENT  INTO  COURT. 
Costs  affected  by,  226. 

PENALTIES  AND  PENAL  ACTIONS. 
For  contents  of  article  see  analysis^  339. 
Patent  laws,  violation  of,  33. 

PENDING  SUIT. 

See  cross-reference,  309. 

PENSIONS. 

For  contents  of  article  see  analysis^  309. 

PERFORMANCE. 

See  cross-references,  313. 
Conclusion  to  plea  of  performance,  313. 
General  averment  of,  not  sufficient,  313. 
Proof  of  performance  under  general  issue,  31a 

PERJURY. 

For  contents  of  article  see  analysis^  314. 

PERPETUATION  OF  TESTIMONY. 
For  contents  of  article  see  analysis^  352. 

PERSONAL  INJURIES. 

For  contents  of  article  see  analysis^  371. 

PETITIONS. 

For  contents  of  article  see  analysis,  500. 
Probate  of  wills,  petition  for,  1003. 
Probate  of  wills,  petition  to  set  aside,  io$8 
Prohibition,  petition  for,  1138. 
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PHYSICAL  EXAMINATION. 
Application  for,  488. 
Enforcement  of  order  for,  49$. 
Examination,  498. 
Examiners,  497. 
Order  for,  493. 
Power  and  discretion  of  court*  483. 

PHYSICIANS  AND  SURGEONS. 

For  contents  of  article  see  cross-reference^  5344 . 
Pliysical  examination  of  persons  injured,  483* 

PIRACY. 

Criminal  prosecution  for,  537. 
Piratical  murder,  Indictment  for,  538. 

PLACE  OF  TRIAL. 

See  cross-references,  539. 

PLEADING  AND  PROOF. 
See  Variance. 
Suretyship,  action  to  enforce  contract  of,  937, 

PLEAS  AND  ANSWERS. 
See  Notice  of  Defenses. 
Admission  by  failure  to  deny,  567. 

Amendment  of  answer  in  suit  for  infringement  of  patent,  1x7. 
Anomalous  plea  in  equity,  593. 
Conclusion  of  plea  of  payment,  198. 

Contest  of  wills,  defendant's  pleading  and  replication  thereto,  1026. 
Equity  pleading  and  answer  compared,  588. 
Equivalent  of  answer,  815. 
Filing  pleas  in  equity,  595. 

Guarantyship,  actions  to  enforce  contracts  of,  949. 
Joinder  of  payment  with  other  pleas,  200. 
Joint  and  several  pleas,  579. 
Negative  plea  in  equity,  591. 
Negative  pregnant,  plea  of  payment,  191. 
New  matter,  payment  as,  174. 

Objections  to  answer  in  patent  infringement  suit,  zi6. 
Patent  infringement  suit,  115. 

affirmative  relief,  38. 

manner  of  raising  issue  in  infringement  suits,  ill. 

pleading  want  of  patentability,  90. 

requisites  of  plea  or  answer,  90,  II3. 

special  plea  or  answer,  89. 

statutory  defenses,  89. 
Pauper,  bringing  illegally  into  town,  plea  of  not  guilty,  664. 
Payment,  plea  of.    See  article  Payment,  164. 
Penal  actions,  answers  under  code,  391. 

pleas  in  bar,  290. 
Perpetuation  of  testimony,  bill  for,  360, 
Personal  injuries,  defendant's  pleading,  409* 
Petition,  right  to  answer,  531. 
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PLEAS  AND  ANSWERS—  ConHnued. 
Plea  ordered  to  stand  for  answer,  624. 
Pleas  at  law.    See  article  Plbas  at  Law,  539. 
PUas  in  equity.    See  article  Pleas  in  Equity,  585. 
Pleas  supporting  or  accompanying  answers  in  equity,  609. 
Pleas  to  distinct  parts  of  declaration,  574. 
Poor  debtor's  bond,  action  on,  742. 
Premature  suit,  how  defendant  must  raise  objection,  876. 
Prematurity  of  suit,  plea  in  bar  or  in  abatement,  879. 
Principal  and  agent,  actions  with  third  persons,  908. 
Privileged  person  arrested*or  served  with  process,  plea  in  abatement,  979. 
Proceedings  upon  plea  in  equity,  618. 

Relief  where  answer  has  been  or  has  not  been  interposed,  8io. 
Requisites  and  sufficiency  of  pleas  at  law,  561. 
Requisites  and  sufficiency  of  pleas  in  equity,  6ot. 
Requisites  of  plea  of  payment,  183. 
Shon  pleas,  559. 

Special  pleas  and  answers  in  actions  for  penalties,  291, 
Supponing  answers,  609. 
Surety,  actions  by,  against  principal,  957. 
Suretyship,  action  to  enforce  contract  of,  933. 
Use  of  pleas  in  equity  in  particular  cases,  597* 
Withdrawal  of  pleas  in  equity,  597, 

PLEAS  AT  LAW. 

For  contents  of  article  see  analysis^  539, 

PLEAS  IN  EQUITY. 

For  contents  of  article  see  analysis^  585. 

PLEDGES. 

For  contents  of  article  see  analysis ^  629, 

PLENE  ADMINISTRAVIT. 
See  cross-reference,  653. 

POINTING  FIREARMS. 

Conviction  of  lesser  offense,  654* 
Indictment  for,  653. 

POINT  RESERVED. 

See  cross-reference,  655. 

POINTS. 

See  cross-reference,  655. 

POLICY. 

See  cross-reference,  655, 
POLLING  JURY. 

See  cross-reference,  655. 

POLYGAMY. 

Indictment  for,  655. 

POOR  AND  POOR  LAWS. 

For  contents  of  article  see  analysis^  656. 

POOR  DEBTOR  ACTS. 

Adjournment  of  proceedings,  722. 
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POOR  DEBTOR  KC1%^ConHnued. 

Application  for  discharge,  705. 

Attendance  of  parties  and  magistrates,  7x8. 

Bond  on  recognizance,  736. 

Examination  and  disclosure,  723. 

Fraud,  charges  of.  732. 

Jurisdiction,  698. 

Oath  administered  to  debtor,  727. 

Record,  cartificate  of  discharge,  729. 

Selection  of  justices,  700. 

Who  may  apply  for  their  discharge,  703. 
POOR  PERSONS. 

For  contents  of  article  see  analysis.  673. 

Proceedings  in  forma  pauperis,  675. 

Proceedings  under  poor  debtor  acts,  698. 

POPULAR  ACTIONS. 
Qui  tarn  actions,  233. 

POSSESSION. 

See  cross-reference,  744. 
POSSESSION,  WRIT  OK. 

For  contents  of  article  see  analysis ^  744, 
POST  OFFICES. 

For  contents  of  article  see  analysis,  759. 

POSTPONEMENT. 

See  cross-reference,  769. 

PRi€ClPE. 

For  contents  of  article  see  analysis,  769. 

PRAYERS  FOR  RELIEF. 

For  contents  of  article  see  analysis,  774. 

Patents,  bill  for  infringement;  prayer  for  process,  loa. 

Contest  of  wills,  1025. 

Perpetuation  of  testimony.  360. 

PREFERRED  CAUSES. 
See  cross-references,  8rtf. 

PRELIMINARY  EXAMINATION. 

For  contents  of  article  see  analysis,  818. 

PRELIMINARY  INJUNCTIONS. 
See  cross-reference,  873. 

PREMATURE  SUITS. 

For  contents  of  article  see  analysis,  873. 

PRESCRIPTION. 

See  cross-reference,  888. 

PRESENTMENT. 

See  cross-reference,  888 

PRESUMPTIONS. 

See  cross-reference.  888. 
Plea  of  payment,  192. 
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PRINCIPAL  AND  AGENT. 

For  contents  of  article  see  analysis^  888. 

Infringemeot  of  patent,  parties,  7$. 

Participators  in  penal  act,  parties,  364. 

Payment  to  agent,  evidence  admiss'ble  under  plea,  tlQi 

Payment  to  agent,  plea  of,  196. 

Pension  agent,  309. 

Unlawful  retention  of  money  by  pension  agent,  310. 

PRINCIPAL  AND  SURETY. 
See  also  Pledges. 

PRINCIPAL  AND  SURETY  OF  GUARANTOR, 
For  contents  of  article  see  analysis,  925. 

PRIOR  ADJUDICATION. 
See  Res  Adjudicata. 

PRIORITY. 

Patents,  bill  for  infringement,  100 

PRISON  BREACH. 

See  cross-reference,  968. 

PRIVILEGE. 

For  contents  of  article  see  analysis,  968. 

PRIZE  FIGHTING.  ^ 

Indictment  for,  990. 

PRIZES. 

See  cross-reference,  990. 

PROBATE  AND  ADMINISTRATION. 

1 

See  cross-reference,  991. 

PROBATE  AND  CONTEST  OF  WILLS. 
For  contents  of  article  see  analysis,  991, 

PROCEDENDO. 

See  cross-reference,  1079. 

PROCEEDINGS  IN  REM. 

Actions  against  property  in  federal  courts,  production  of  bop|(^  a^id  ^^ptrv* 

294. 
Forfeiture  of  goods,  owner  as  party  to  proceeding,  2^ 

PROCESS. 

See  cross-reference,  1079. 

PROCHEIN  AML 

See  cross-reference,  1079. 

PRO  CONFESSO. 

See  cross-reference,  1079. 

PRODUCTION  OF  DOCUMENTS. 

See  cross-reference,  1079.  »■.'■-.' 

Petition  to  order  production,  507. 

PROFANE  SWEARING. 

Definition,  1079.  •  .        ) 

Indictment,  1079.  •  .         •        -     :..;..;... 
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PROFERT  AND  OYER. 

For  contents  of  article  see  analysis^  lo8d. 
Patents,  bill  for  infringement,  99. 

PROHIBITION. 

For  contents  of  article  sse  analysis ^  1093. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PROSECUTING  ATTORNEYS. 

Prelimlnaxy  examination  of  accused,  846. 
Private  counsel  employed  by  prosecution,  846. 

PROTECTION. 

Writ  of  privilege  or  protection,  969. 

PROTESTATION. 
Nature  of,  568. 
Pleas  in  equity,  593. 

PROVINCE  OF  COURT  AND  JURY. 
Action  for  penalty,  296. 
Contest  of  wills,  trial  of  issue  by  jury,  IQ38. 
Guaranty«hip,  actions  to  enforce  contracts  of,  95a 
Malpractice  by  physicians  and  surgeons,  532. 
Pauper,  illegally  bringing  into  town  664. 
Personal  injuries,  actions  for,  479. 
Prematuri^|rof  suit,  886. 

PUBLIC  ADMINISTRATOR. 
Contest  of  wills  by,  1014. 

PUBLICATION. 

Perpetuation  of  testimony,  364. 

PUBLIC  OFFICERS. 

Penalties,  suit  for,  266. 

Poor  officers,  procedure  against,  665. 

Prohibition  to  restrain  boards,  commissioners,  councils,  etc.,  1106^ 

Prohibition  to  restrain  legislative  and  executive  officers,  1108. 

Prbyeetitei  diltl  control  of  officers  of  court  by  petition,  507. 

PUBLIC  USE. 

Averment  of.  In  patent  suit,  83. 
Patents,  bill  for  infringement,  100. 

PUIS  DARREIN  CONTINUANCE. 
Costs  where  payment  is  made,  221. 
Payment  after  action  brought,  198. 

QUIETING  TITLE. 

Patents,  quieting  title  to  compel  assignment,  157, 

QUI  TAM  ACTIONS. 

Definition  and  nature  of,  233. 

Informer  bringing  qm  tarn  action  \ti  forma  pauperis,  684. 

QUO  WARRANTO. 

Prohibition,  use  of,  as  writ  of  quo  warranto,  iio6. 
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RAILROADS. 

Obstructing  paMage  of  mall,  indictment  for,  765. 

RATIFICATION. 

Pleading  ratification  of  agent's  authority,  904. 

REAL  ESTATE  AGENTS. 

Agent  suing  principal  for  committion,  916. 

REAL  PROPERTY. 

Probate  and  conUst  of  wills  devising  real  property.    See  PrOBATB  AND  CONTBST 
OF  Wills. 

RECEIVERS. 

Funds  in  hands  of,  petition  to  reach,  505. 
Penalties,  suits  against  receivers  for,  263. 
Prohibition  to  prevent  appointment,  Iii3. 

RECORD. 

Matter  of  record,  plea  at  law,  565. 
Penal  actions  in  inferior  courts,  303.    ^ 
Penal  actions,  what  record  must  show,  303* 
Pleading  records,  making  profert,  1086. 
Poor  debtor  act,  proceedings  under,  739. 

REDEMPTION. 

Pledge,  bill  in  equity  to  redeem,  646. 
Pledge,  right  to  redeem,  645. 

REFERENCE. 

See  Master  in  Chancery. 

Costs  of  reference  in  patent  suit,  151. 

Patents,  reference  to  master  in  suit  for  infringement,  144 

REHEARING. 

Patents,  suit  in  equity  for  infringement,  149. 
Preliminary  examination  of  accused,  870. 

RELEASE. 

Surety,  release  of,  pleading,  936. 

RELIEF. 

See  article  Prayers  for  Relief,  774* 

REMEDY  AT  LAW. 

Patent  contracts  or  licenses,  43. 

Patents,  jurisdiction  of  suits  on  or  concerning,  35* 

Pledge,  recovery  of,  645. 

REMITTITUR. 

Penal  action,  excessive  judgment,  301. 

REMOVAL  OF  CAUSES. 

Prohibition,  use  of  writ  where  cotn  has  lost  joritdklkMi,  ixzS. 

REMOVAL  OF  PAUPER. 
Proceedings  for,  66$. 

RENT. 

Petition  for  payment  of  rent,  sxo 

REPEAL. 

Letters  patent,  39. 
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REPLEVIN. 

By  pledgee,  64a. 

Soing  \ti  forma  pauperis^  684. 

REPLICATION  OR  REPLY. 

Construction  of  plea  of  payment  with  reference  to  necessity  for,  aao. 

Contest  of  wills,  defendant's  pleading  and  replication  thereto,  ioa6. 

Infringement  of  patent,  92. 

Patents,  replication  in  infringement  suit,  121. 

Plea  in  equity,  628. 

proceedings  upon,  618. 
Plea  of  payment,  replication  by  way  of  new  assignment,  221. 
Plea  of  payment,  replication  to,  218. 

REPUGNANCY. 

Pleas  at  law,  564. 

RES  ADJUDICATA. 

Patents,  infringement  oT,  effect  of  prior  adjudication,  133. 
Preliminary  examination  of  accused,  operation  as  res  adjudicata^  871. 

RETURNS. 

Poor  debtor  acts,  officer's  return  after  serving  creditor,  714. 

Preliminary  examination  of  accused,  return  by  magistrate  to  coait«  863. 

REVIVOR. 

Plea  to  bill  of  revivor,  602. 

ROBBERY. 

Mails,  indictment  for  robbing,  762 

ROYALTIES. 

Patent  contracts  and  licenses,  jurisdiction,  43. 

RULE  TO  ANSWER. 

Filing  pleas  in  equity,  595. 

RULE  TO  SHOW  CAUSE. 

Prohibition,  proceedings  on  application  for,  1139. 

SCANDAL  AND  IMPERTINENCE. 
Petition  containing,  516. 

SCIRE  FACIAS. 

Writ  of  possession,  effect  of  issuance  without  scire  facias,  747. 

SECURITY  FOR  COSTS. 
Penal  actions,  30S. 

SERVICE  OF  PROCESS. 

Indorsement  on  summons  in  penal  action,  285. 

Patent  commissioners,  bill  in  equity,  21. 

Penal  statute,  285. 

Privilege  of  persons  exempt  from,  968^ 

Prohibition,  use  of  writ  when  court  has  never  acquired  jurisdiction  by,  1113. 

Setting  aside  service  on  privileged  person,  971. 

Order  for  removal  of  pauper,  668. 

Poor  debtor  proceedings,  notice  to  creditors,  710. 
SERVICES. 

Malpractice  a?  defense  to  action  for  services  by  physician,  534. 
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SET-OFF  AND  COUNTERCLAIM. 

Penalty,  not  to  be  recovered  by  way  of,  340. 
Plea  of  payment  evidence  onder,  212. 
Pledge,  conversion  of.  rights  of  pledgee  to  set-off,  648. 
damages  for  conversion  of  pledged  property,  633. 

SETTING  DOWN  FOR  ARGUMENT. 
Pleas  in  equity,  618. 

SHAM  AND  FRIVOLOUS  PLEADING. 
Objections  to  pleas  at  law,  583. 

SHERIFFS. 

Seizure  of  property  in  possession  of  pledgee,  action  for,  643. 

SHORT  PLEAS. 
Nature  of,  559. 
Propriety,  560. 

SIGNATURE. 

Petition,  signature  of,  516. 
Pleas  in  equity,  595. 

SIMILITER. 

Plea  of  payment,  replication,  220. 

SPECIAL  FINDINGS  OF  JURY. 

Personal  injuries,  form  of  verdict  in  action  for,  481, 

SPECIAL  PLEADING. 

See  Confession  and  Avoidance. 

General  issue,  special  plea  amounting  to,  549. 

Guarantyship,  actions  to  enforce  contracts  of,  950. 

Necessity  for  special  plea,  540. 

Payment,  necessity  of  pleading,  172. 

Surety,  summary  proceedings  by,  against  principal  or  coturety,  965. 

Suretyship,  action  to  enforce  contract  of.  936. 

SPECIAL  PRAYER. 

See  Prayers  for  Relief. 

SPECIFICATION. 

Patents  defense  in  infringement  salts,  116. 

SPECIFIC  PERFORMANCE. 

Petition  bringing  up  facts  occurring  subsequent  to  institution  of  suit,  510. 
Pledged  stock,  enforcing  return  of,  647. 

STATE. 

Penal  action  by  state,  248. 

STATUTE  OF  LIMITATIONS. 
See  Limitations. 

STATUTES. 

Avermenu  in  language  of  statute,  278. 
General  reference  to  statute  in  pleading,  271. 
Joinder  of  statutory  and  common-law  causes,  281. 
Negativing  exceptions  and  provisos,  278,  527. 
Penal  actions,  counting  on  the  statute,  270. 
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STATUTES—  ConHnuid. 
Penal  statutes,  231. 
Statutory  defenses:  plea  of.  568. 
Statutory  forms  in  snitt  for  peoahlef,  880. 

STAY  OF  PROCEEDINGS. 

See  Supersedeas  and  Stay  op  Procxeddios. 

STRANGERS. 

Decrees  and  orders  affecting  strangers,  petition  as  substitute  for  bill,  513. 
Payment  by  stranger,  plea  of,  196. 
Petitions,  parties  to,  518. 

SUBORNATION  OP  PERJURY. 
Indictment  fo^  318. 
Pledgee  converting  securities  to  his  own  use,  647. 

SUGGESTION. 

Prohibition,  proceedings  not  commenced  by,  1135. 

SUITORS. 

Privilege  from  arrest  and  service  of  process,  968. 

SUMMARY  PROCEEDINGS. 

Surety,  summary  proceedings  by,  against  principal  or  cosurety,  965. 

SUMMONS  AND  PROCESS. 

Indorsement  on  summons  in  penal  action,  385. 
Penal  action,  arrest  of  defendant,  385. 

civil  or  criminal  process,  384. 

date  when  process  issued,  387. 

United  Sutes  cou«ts,  a88. 
Petition,  filing  of,  where  process  is  essential,  590. 
Pracipiy  necessity  for,  770 
Prayar  for  peooess  aod  petition,  530. 
Prayer  for  process  in  bill  for  infringement  of  patent,  KM* 
Privilege  of  persons  exempt  from,  968. 
Voluntary  appearance  in  penal  action,  388. 

SUPERSEDEAS  AND  STAY  OF  PROCEEDINGS. 
Petition  to  stay  proceedings,  509. 

SUPPLEMENTAL  PLEADINGS. 
Matter  arising  after  bill  filed  601. 
Patent  interference  suits,  37. 
Patents,  supplemental  bill  for  infringements,  X04. 
Payment  after  action  brought,  198. 
Petitions,  518. 
Plea  to  supplemental  bill,  6oi. 

SUPPORTING  ANSWER. 

Nature  of  answer  in  support  of  plea,  6x5. 
Plea  overruled  by,  615. 
Pleas  in  equity,  610. 

SURETYSHIP. 

See  article  Principal  and  Surbtt  or  Guaeamtoe,  935 
Determination  of  question  of,  963. 
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SURGEONS. 

See  Physicians  and  Surgions,  534. 

SURPLUSAGE. 

Peaal  actions,  declaring  qui  Aik .  969. 
Plea«  at  1a«r,  565. 
Pleas  in  equity,  608 

TENDER. 

Pledge,  action  to  recover,  tendering  payment  of  debt,  649. 

TENDER  OF  ISSUE. 

Conclusion  of  pleas  at  law,  556. 

TESTIMONY. 

Perpetuation  of  testimony,  353. 

TIME  TO  PLEAD. 

Plea  of  payment,  200. 

TITLE. 

Patent  infringements,  averment  of  title,  81. 
Patents,  allegations  in  bill  for  infringement,  98, 
Petition,  title  acid  address  of,  515, 
Pleas  in  equity,  593. 

TORTS. 

Malpractice  by  physician  and  surgeon,  537. 
Personal  injuries,  actions  for,  nature  of.  373. 
Principal  and  agent  as  parties  to  actions  ex  deUcto^  893. 
Waiver  of  tort  of  agent,  913. 

TRAVERSE. 

Admission  by  failure  to  deny,  567. 

General  traverse  or  general  issue,  542. 

Nature  of  traverse,  54a. 

Plea  to  the  merits,  543. 

Scope  of  traverse,  566. 

Special  traverse,  absque  kac,  547. 

Specific  traverse,  543. 

TRESPASS. 

Personal  injuries,  form  of  action,  374. 

Privilege  from  arrest  on  service  of  process,  acUonS  for  breach  of,  983. 

TRESPASS  ON  THE  CASE. 

Infringement  of  patent,  action  at  law,  79. 

Personal  injuries,  form  of  action,  374. 

Pledge,  action  to  enforce  pledgee's  rights,  641* 

Privilege  from  arrest  on  service  of  process,  actions  for  breach  of,  98$. 

TRIAL. 

See  also  Venus. 

Contest  of  wills,  right  to  jury  trial,  1030. 
trial  by  court,  1043. 
trial  of  issues  by  jury,  1037. 
Exclusion  and  separation  of  witnesses,  848. 
Infringement  of  patent,  93. 
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TRIAL — ConHnmed. 

Perscmal  in  juries,  actions  for,  place  of  trial,  373. 
province  of  court  and  jury  in  actions  for,  479. 
Physical  examination  of  person  injured,  485. 
Preliminary  examittathn  of  ont  accused  of  crimt.    See  mrtkle  PRKUMIlfA&T 

Examination,  818. 
Right  of  accused  to  be  present  at  preliminary  examination,  845. 
Right  of  accused  to  public  examination,  845. 
Summary  proceedings  by  surety  against  principal  or  cosurety,  966, 
Surety,  action  by,  against  cosurety,  963. 
Suretyship,  action  to  enforce  contract  of,  937. 
Suretyship,  determination  of  questions  of,  964. 

TROVER. 

Pledge,  action  to  enforce,  64a. 

action  to  enforce  pledgor's  rights,  648. 

TRUSTS  AND  TRUSTEES. 

Patent  infringement  suit,  trustees  as  parties,  73. 
Penalties  against  trustees,  965. 

Petition  as  substitute  for  bill  in  trust  proceedings,  5X5« 
Petitions  concerning  administration  of  trusts,  506. 

UNDUE  INFLUENCE. 

Contest  of  wills,  contestant's  pleading,  io33. 

UNITED  STATES  COURTS. 
Patent  practice,  i. 
Penal  actions,  process,  a88. 
Penalties  and  forfeitures,  jurisdiction  of  suits  to  enforce,  355. 

jurisdiction  over  suits  for,  350. 
Penalty  for  violation  of  patent  laws,  33. 
Preliminary  examination  of  accused,  conduct  of,  844. 
Privileged  persons,  setting  aside  service  on,  974. 
Prohibition,  power  to  issue  writ,  ixox. 

UTILITY. 

Averment  of,  in  patent  suit,  83. 

VARIANCE. 

Oyer  of  instrument,  allegations  of  declaration,  io88. 

Penal  actions,  variance  between  writ  and  declaration,  370. 

Personal  injuries^  pleading  and  proof  in  actions  for.    See  article  PBatOKAL 

Injuries,  371. 
Principal  and  agent,  pleading  and  proof,  899. 
Waiver  and  cure  of,  in  actions  for  personal  injuries,  407. 

VENUE. 

See  also  Change  op  Venue. 

Penal  actions,  256. 

Personal  injuries,  actions  for,  place  of  trial,  373. 

Poor  district,  action  by,  658. 

Preliminary  examination  of  person  accused  of  crime,  83$. 

Surety,  action  by  against  cosurety,  960. 

Suretyship,  action  to  enforce  contract  of,  928. 
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VERDICT. 

Aider  bj,  of  erroneont  instructions,  46$. 

Aider  by,  in  patent  cases,  93. 

Form  of  verdict  in  action  for  personal  injuries,  481. 

Malpractice  by  physicians  and  surgeons,  534. 

Patents,  infringement  suits,  93. 

Penal  action,  verdict  in,  398. 

Perjury,  requisites  of  verdict,  350. 

Personal  injuries,  verdict  in  actions  for,  48a 

Plea  of  payment,  general  verdict,  m. 

Separate  or  special  finding,  481. 

Will  contests,  1040 

VERIFICATION. 

Conclusion  to  country  or  with  verification,  556 
Contest  of  wills,  contesunt's  pleading,  1095. 
Patenu,  bill  for  infringement,  103. 
Petition,  oath  to,  517. 
Pleas  in  equity,  594. 

VOLUNTARY  STATEMENT. 

Preliminary  examination  of  one  accused  of  crime,  854. 

WAIVER. 

Precipe,  waiver  of,  771. 

Preliminary  examination  of  accused,  waiver  of  right,  8a8. 

Prematurity  of  suit,  waiver  of  objection,  883. 

Privilege  from  arrest  or  service  of  process,  waiver  of,  986. 

Variance,  waiver  and  cure  of,  407. 

Voluntary  statement  by  person  accused  of  crime,  854. 

WARRANT. 

Effect  of  failure  to  charge  proper  offense,  844. 
Necessity  for,  preliminary  examination  of  accused,  843. 
Removal  of  pauper,  669. 
Return  of  warrant  to  whom,  preliminary  examination,  838. 

WILLS. 

Probate  and  contest  of  wills,  991. 

WITHDRAWAL. 

Pleas  in  equity,  597. 

WITNESSES. 

Binding  over  witnesses  on  preliminary  examination,  868. 

Examination  of  witnesses  on  preliminary  examination  of  one  accused  of 

crime,  847. 
Power  to  exclude  and  separate  witnesses,  848. 
Privilege  from  arrest  and  service  of  process,  968. 
Reading  testimony  to  witnesses  on  preliminary  examination,  851. 
Signature  to  testimony  on  preliminary  examination,  853. 

WRIT. 

See  also  Summons  and  Procbss. 

WRIT  OF  ERROR. 
See  Error,  Writ  or. 
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WRIT  OF  POSSESSION. 
Practice  on,  744. 

WRIT  OF  PRIVILEGE. 
Practice  on,  968. 

WRIT  OF  PROHIBITION. 
See  Prohibition. 

WRITTEN  INSTRUMENTS. 
Perjury  assigned  upon,  334. 
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